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EULES  OF  COURT. 


NORTH  CAHOUNA. 


I,  Rules  of  PaAcncE  in  Supreme  Court. 

II.  Rules  of  Practice  in  Superior  Courts. 

Boles  of  Praotloe  in  the  Snprettie  Court  of  North  Carolina,  Bevised 
and  Adopted  at  February  Term,  1886. 


AFFIJCAHTS  FOB  XJCSNSX. 

1.  WHEN  EXAHINIQD. 

Applicants  tor  license  to  practice  law  will 
be  ffiumlned  on  tbe  flrst  Ifonday  of  eacb 
term,  and  at  no  other  time. 

2.  BBQUIBBUBNTS  AND  COURSB  OF 
STUDY. 

Bach  applicant  mnat  bare  attained  tbe  age 
of  twen^^ne  rears,  ai^  mnst  bare  read 
tbe  CMistltntiai  of  tbis  state  and  of  tbe  Unit- 
ed States. 

EweU'B  Essentials  (voL  1),  Cooley's  Oonstl- 
tntlonal  Lav  (stndenf  s  edition),  or  Black 
on  OonatitatiiHial  Zaw,  and  Browne's  Do- 
mestle  Belatlons. 

Williams  on  Real  Property  (Bwell's  Essen- 
tials, Tfd.  vltb  tbe  decisions  of  tbe  sn- 
prone  cofort  ot  Ncotb  Carolina  relatlnc  to 
real  property,  and  tbe  statutes  altering  tbe 
common  law. 

smith  (HI  Contracts  (Bwell's  Essentials.  toL 
3^  with  cognate  decisions  of  this  conrL 

FoUoek  (BweU*s  Essentials,  vol.  3),  Bigelow 
or  CkxAey  on  Torts  (student's-  editltm),  with 
the  dedsluis  of  this  court  on  the  laws  of 
master  and  serrant,  negligence  and  f  ellow- 
sorants. 

Atigaii,  <v  some  other  work  on  cwporations 
gmaeaDj,  with  chapters  16  and  40  ot  the 
Code,  and  tbe  decisions  construing  tbenL 

OlarlCs  Code  of  Civil  Procedure  and  Heard 
on  Pleading. 

Best  (Swell's  fitasentlals,  vci.  8).  with  North 
Carolina  ded^ims.  or  1  Oreenleaf  on  BtI- 
deuce. 

Toller  (or  some  othw  good  worlO  on  Ezecu- 
tws,  with  chapters  83  and  64  of  the  Ood^ 
In  connection  wlUi  decisions  relating  there- 
to, ox  Shnler  on  Executors. 

Adam's  Equity  (Swell's  Essentials,  vol.  2), 
or  Fetter's  -  Equity  Jurisprudence,  or  Bls- 
pliam's  Princlplee  of  Equity. 

Browne  on  Criminal  Law,  or  Swell's  Es- 
smtials,  ToL  1,  book  4,  In  connection  with 
chapters  as  and  26  of  tbe  Code,  upon  the 
decisions  of  this  court  relating  to  them. 

The  Code  ot  North  Carolina,  especially  tbe 
Code  of  Civil  Froceduta 


It  is  advisable  that  all  students  should 
read  Creasy  on  tbe  English  constitntlmi.  In* 
structors  may  excuse  students  from  -  tbe 
study  of  the  law  governing  advowscHis,  tithes 
and  other  incorporeal  hereditaments,  not 
known  to  the  law  of  this  country;  of  special 
customs  or  prerogatives,  and  ot  such  por^ 
tions  of  the  law  as  to  prescriptions  and  for- 
feiture as  are  not  applicable  In  the  United 
States. 

Bach  applicant  must  have  read  law  for 
twelve  mcmtfas  at  least,  and  shall  file  with 
the  dark  a  cwtiflcate  of  good  moral  char- 
acter, signed  by  two  members  of  the  bar  who 
are  practicing  attorneys  of  this  court 

3.  DEPOSIT. 

Each  apidicant  shall  deposit  with  the  cleric 
a  sum  of  money  sufficient  to  pay  the  license 
fee  before  he  shall  be  examined;  and  if,  up- 
on his  examination,  he  shall  fail  to  entitle 
himself  to  receive  a  license,  tbe  money  shall 
be  returned  to  him. 


APPBAIiS— WHBK  ig^ann. 

4.  DOCKETING. 

Each  appeal  shall  be  docketed  for  the  Judi- 
cial district  to  which  It  properly  belongs. 
Appeals  in  criminal  actions  shall  be  placed 
at  the  head  of  the  docket  of  each  district 
Ap[>eals  In  both  civil  and  criminal  cases  sliall 
be  docketed,  each  in  its  own  class.  In  the 
<ffder  In  which  they  are  filed  with  tbe  cla-k. 

6.  WHEN  HEABD. 

Tbe  transcript  of  the  reonrd  (m  appeal  from 
a  judgment  rendered  befwe  the  commence- 
ment  ot  a  term  of  this  court  must  be  dock- 
eted at  such  term  b^re  the  completion  of 
the  call  of  the  docket  ot  tbe  district  to  which 
It  beIoiw>  aud  stands  for  argument  In  Its  or- 
der. The  transcript  ot  the  record  on  appeal 
from  a  court  In  a  county  In  which  tbe  court 
shsU  be  held  during  a  term  of  this  court  may 
be  filed  at  such  term  or  at  the  next  succeed- 
ing term.  If  filed  before  Oie  perusal  of  the 
docket  of  tbe  district  to  which  it  belongs.  It 
shall  be  heard  In  its  order;  jotberwise.  It  ■ 
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civil  cose,  It  shall  be  continued,  unless,  by 
consent,  it  is  submitted  upon  printed  ail- 
ment under  rule  10;  but  appeals  In  criminal 
actions  shall  each  be  heard  at  the  term  at 
which  It  Is  docketed,  unless,  for  cause  or  by 
consent,  It  Is  continued. 

6.  APPEALS  IN  CRIMINAL  ACTIONS. 

Appeals  In  criminal,  cases,  docketed  b^<ffe 
the  perusal  of  the  criminal  docket  for  any 
district,  shall  be  beard  before  the  appeals  in 
dvll  cases  from  said  district.  Criminal  ap- 
peals docketed  after  the  ponsal  of  the  dis- 
trict to  which  they  belong,  shall  be  called 
immediately  at  the  close  of  argument  of  ap- 
peals i^m  the  Twelfth  district,  unless  for 
cause  otherwise  ordered,  and  shall  hare  pri- 
ority over  cirll  cases  placed  at  the  end  of  the 
docket. 

7.  CALL  OF  EACH  JUDICIAL  DISTRICT. 

Causes  from  the  First  district  will  be  call- 
ed on  Tyesday  of  the  first  week  of  each 
term  of  the  court;  from  the  Second  district, 
on  Tuesday  of  the  second  week;  from  the 
Third  district,  on  Tuesday  of  the  third  week; 
trom  the  Fourth  district,  on  Tuesday  of  the 
fourth  week;  from  the  Fifth  district,  on 
Tuesday  of  the  fifth  week;  from  the  Sixth 
district,  on  Tuesday  of  the  sixth  week;  from 
the  Seventh  district,  on  Tuesday  of  the  sev- 
enth week;  from  the  Eighth  district,  on  Tues- 
day of  the  eighth  week;  from  the  Ninth  dls- 
trlct,on  Tuesday  of  the  ninth  week;  from  the 
Tenth  district,  on  Tuesday  of  the  tenth  week; 
from  the  Eleventh  district,  on  Tuesday  of 
the  elermth  week,  and  from  the  Twelfth  dis- 
trict, on  Tuesday  of  the  twelfth  week. 

8.  END  OP  DOCKET. 

The  call  of  causes  not  reached  and  dis- 
posed of  during  the  period  allotted  to  each 
district,  and  those  put  to  the  end  of  the  docket, 
shall  begin  at  the  close  of  argument  of  ap- 
peals from  the  Twelfth  district,  and  each 
cause,  in  Its  order,  tried  or  continued,  sub- 
ject to  rule  6;  but  at  the  term  of  the  court 
held  next  preceding  the  end  of  the  year,  no 
civil  cause  will  be  called  and  tried  after  the 
expiration  of  the  twelve  weeks  designated, 
unless  by  consent  of  parties  and  the  assent 
of  the  court. 

9.  CALL  OF  THE  DOCKET. 

Each  appeal  shall  be  called  In  its  proper 
order;  if  any  party  shall  not  be  ready,  the 
cause.  If  a  civil  action,  may  be  put  to  the 
end  of  the  district,  by  the  consent  of  counsel 
appearing,  or  for  cause  shown,  and  be  again 
called  when  reached,  if  the  docket  shall  be 
called  a  second  time;  except  by  consent  or 
for  cause  shown,  the  first  call  shall  be  per- 
emptorj'.  At  thelirst  term  of  the  court  In  the 
year,  a  cause  may,  by  consent  of  the  court, 
be  put  to  the  elid  of  the  docket;  If  no  counsel 
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appear  for  either  party  at  the  first  call.  It 
will  be  put  to  the  end  of  the  district,  unless 
a  printed  brief  is  filed  by  one  of  the  parties, 
and  if  none  appear  at  the  second  call.  It  will 
be  continued,  unless  the  court  shall  otherwise 
direct  The  appeals  In  criminal  actions  will 
be  called  peremptorily  for  argument  on  the 
first  call  of  the  docket,  unless  for  good  cause 
assigned. 

10.  SUBMISSION  ON  PRINTED  ABOU- 

MBNT. 

When,  by  consent  of  connsel,  >t  is  desired 
to  submit  a  case  without  oral  argument,  the 
court  will  receive  printed  arguments,  without 
regard  to  the  number  of  the  case  on  docket, 
or  date  of  docketing  appeal.  Such  consent 
must  be  signed  by  counsel  o(  both  parties 
and  filed,  and  the  clerk  shall  make  a  note 
thereof  on  the  docket,  but  the  court,  notwith- 
standing, can  direct  an  oral  argam^t  to  be 
made.  If  it  shall  deem  best 

U.  IF  ORALLY  ARGUEID. 

When  the  case  Is  argued  orally  on  the  reg- 
ular call  of  the  docket,  in  behalf  of  only  one 
of  the  parties,  no  printed  argument  for  the 
other  party  will  be  received,  unless  It  Is  filed 
before  the  oral  ailment  begins.  No  brief 
or  argum^t  will  be  received  after  a  case  has 
been  argued,  or  submitted,  except  upon  leave 
granted  In  open  court,  after  notice  to  oppos- 
ing counseL 

12.  IF  BRIBF  FILED  BT  BITHBR  PAR- 

TT. 

When  a  case  is  reached  on  the  regular  call 
of  the  docket,  and  a  printed  brief  or  argument 
shall  be  filed  for  either  party,  the  case  shall 
stand  on  the  same  footing  as  If  there  vere 
an  appearance  by  counsel. 

13.  OASES  HEARD  OUT  OF  THEIR  OR- 

DER. 

In  cases  where  the  state  is  concerned,  in- 
volving or  affecting  some  matter  of  general 
public  interest,  the  court  may,  npon  motion  of 
the  attorney  general,  assign  an  earlier  place 
In  the  calendar,  or  fix  a  day  for  the  argument 
thereof,  which  shall  take  precedence  of  other 
business.  And  the  court,  at  the  lostance  of 
a  party  to  a  cause  that  directly  Involves  the 
right  to  a  public  office,  or  a  matter  of  great 
public  interest,  or  at  the  instance  of  a  party 
arrested  In  a  civil  action  who  is  In  jail  by 
reason  of  Inability  to  give  Irand  or  from  re*, 
fusal  of  the  court  to  discharge  him,  may  make 
the  like  assignment  hs  respect  to  It 

14.  CASES  HEARD  TOGETHER. 

Two  or  more  cases  involving  the  same 
question  may,  by  leave  of  the  court,  be  heard 
together,  but  they  mtiat  be  argued  as  one 
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case,  the  conrt-  dlrectliis,  when  tlie  connad 
dlsBsree,  the  course  of  the  argameDt 

^&EN  DIBUISSEB. 

15.  IF  APPEAL  NOT  PROSECUTED. 

Cases  not  prosecnted  for  two  terms  shall, 
when  reached  to  order  after  the  second  term, 
be  dismissed  at  the  cost  of  the  appellant, 
unless  the  same,  for  Bufficient  cause,  shall  be 
continued.  When  so  dismissed,  the  appel- 
lant may,  at  any  time  thereafter,  not  later 
than  during  the  weefc  allotted  to  the  district 
to  which  It  belong  at  the  next  succeeding 
term,  move  to  have  the  same  reinstated,  on 
notice  to  the  appellee  and  showing  sufficient 
cauae. 

16.  MOTION  TO  DISMISS. 

A  motion  to  dismiss  an  appeal  for  noncom- 
pliance with  the  requirements  of  the  statute 
in  perfecUng  an  appeal  must  be  made  at  or 
before  entering  upon  the  trial  of  the  appeal 
np(m  Its  merits,  and  such  motion  will  be  al- 
lowed unless  such  compliance  be  shown  in 
the  record  or  a  waiver  thereof  appear  there- 
in, or  sncb  compliance  is  dispensed  with  by 
a  writing,  signed  by  the  appellee  or  bis 
counsel,  to  that  effect,  or  unless  the  court 
Bliall  allow  appropriate  amendm«ats. 

17.  DISMISSED  BY  APPELLEE. 

If  the  appellant  In  a  civil  action  shall  fall 
to  bring  up  and  file  a  transcript  of  the  rec- 
ord  before  the  call  of  causes  from  the  dis- 
trict from  which  It  comes  1b  concluded,  dur- 
ing week  appropriated  to  the  district,  at 
a  term  of  this  court  In  which  such  transcript 
is  required  to  be  filed,  the  appellee,  on  ex- 
hibiting the  certificate  of  the  clerk  of  the 
coturt  from  which  the  appeal  comes,  showing 
tiie  names  of  the  parties  thereto,  the  time 
when  the  judgment  and  appeal  were  taken, 
the  name  of  ihe  appellant,  and  the  date  of 
the  settltog  of  the  case  on  appeal,  If  any  lias 
been  filed,  and  filing  said  certificate  or  a 
certified  transcript  of  the  record  In  this  court, 
may  have  the  appeal  docketed  and  dismissed 
at  appellant's  cost,  with  leave  to  the  appel- 
lant, during  the  term,  and  after  notice  to  the 
at>pe>llee,  to  apply  for  the  redocketlng  of  the 
cause. 

18.  WHEN  APPEALS  DISMISSED. 

When  an  appeal  la  dismissed  by  reason  of 
fbe  failure  of  the  appellant  to  bring  up  a 
transcript  of  the  rectwd,  and  the  same,  or  a 
certificate  for  that  purpose,  as  allowed 
role  17,  is  procured  by  appellee,  and  tbe  case 
dismissed,  no  order  shall  be  made  setting 
aside  the  dismissal  or  allowing  the  appeal  to 
be  reinstated*  even  though  the  aiqpeUont  may 
be  othowise  entitled  to  such  order,  until  the 
aiqpdlant  aludl  have  paid,  or  offered  to  pay, 
the  costB  of  the  appellee  In  procuring  tbe  tran- 
script of  Ihe  record,  or  proper  certificate,  and 
in  causing  the  same  to  be  docketed. 


tsahbobifts. 

19.  transcript  of  the  record. 

(1)  The  Record.— In  every  record  of  an  ac- 
tion brought  to  this  court  the  proceedtogs 
shall  be  set  forth  In  the  order  of  time  In 
which  they  occurred,  and  the  several  pro- 
cesses, or  orders,  etc.,  shall  be  arranged  to 
follow  each  other  In  the  OTder  the  same  took 
placfe,  when  practdcable. 

(2)  Pages  Numbered.— The  pages  of  the  rec- 
ord shall  be  numbered,  and  there  shall  be 
written  on  the  margin  of  each  a  brief  state- 
ment of  the  subject-matter  contained  there- 
in. 

(3)  Index.— On  some  paper  attached  to  ^e 
record,  tb.&re  shall  be  an  Index  thereto,  In  tbe 
following  or  some  equivalent  form: 

Sommons — Date   Page'l 

Complaint— First  canse  of  action   **  2 

"        Second  cause  of  action   "  3 

Affidavit  for  Attachment,  etc   "  4 

20.  INSUFFICIENT  TRANSCRIPT: 

If  any  cause  shaU  be*  brought  on  for  argu- 
ment, and  tile  above  ragnlatlons  shall  not 
have  been  complied  with,  the  case  aball  be 
dismissed  or  put  to  the  end  ot  the  district,  or 
the  end  of  tbe  docket  or  continued  as  may 
be  iffoper.  If  not  dismissed,  it  sball  be  re- 
ferred to  tbe  clerk,  or  some  other  person, 
to  put  the  record  In  the  prescribed  shape,  for 
which:  an  allowance  of  five  dollars  will  be 
made  to  blm,  to  be  paid  In  each  case  by  the 
appellant,  and  execntlm  thwtde  may  Im- 
mediately Issue. 

21.  MARGINAL  REFERENCES. 

A  case  will  not  be  heard  until  there  shall 
be  put  In  tbe  margin  of  the  record,  as  re- 
quired in  rule  19  (2>,  brief  references  to  such 
partis  of  the  text  as  are  necessary  to  be  con- 
sidered in  a  decislwi  of  a  cas& 

22.  OF  UNNBCESSARI  RECORDS. 

The  cost  of  copies  of  unnecessary  and  Ir- 
relevant testimony,  or  of  Irrelevant  matter 
about  the  appeal  not  needed  to  explain  the 
exceptions  or  errors  assigned,  and  not  consti- 
tuting a  part  of  the  record  of  the  action  of 
the  court,  taken  during  the  progress  of  the 
cause,  shall,  in  all  cases,  be  charged  to  the 
appellant,  unless  It  appears  that  they  were 
sent  up  by  the  appellee,  in  which  case  the 
cost  shall  be  taxed  against  him. 


PLEADINGS. 

23.  MEMORANDA  OF. 

Memoranda  of  pleadings  win  not  be  receiv- 
ed OP  recognised  In  the  suprane  comrt  as 
pleadings,  even  by  consent  of  counsel,  but 
the  same  will  be  treated  as  frircdous  and  Im- 
pertinent 
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24.  ASSiaNIW}  TWO  OR  MOBB  OAUSBS 
OF  ACTION. 

Every  pleading  containing  two  or  more 
camea  of  action  stuiU,  in  eacb,  let  out  all 
the  facts  i^n  which  It  rests,  and  shall  not, 
by  reference  to  oQiera,  incorporate  in  itself 
any  ot  the  allegatl<uu  in  them,  except  that 
exhibits,  by  marks  or  numbers,  may  be  re- 
ferred to  without  reciting  their  contents,  when 
attached  th^eto. 

26.  WHBN  SCANDALOUS. 

Pleadings  containing .  Bcandalons  or  Imper- 
tinent matter  wUl.  in  a  plain  case,  be  ordaed 
by  the  court  to  be  stricken  from  the  record, 
or  reformed,  and  toe  this  purpose  the  court 
may  refer  It  to  the  clerk,  or  some  mfember  of 
the  bar,  to  examine  and  report  the  character 
of  the  nme. 

26.  AMENDMENTS. 

The  court  may  "amend  any  process,  plead- 
ing or  proceeding,  either  in  torm  or  substance, 
for  tiie  purpose  of  furthering  Justice,  on  snch 
terms  as  shall  be  deenOied  just,  at  any  time  be- 
f<Hre  final  Jod^uit,  or  may  make  proper 
parties  to  any  case,  where  the  court  may 
deem  It  necessary  and  ^oper  for  the  pnrpose 
ot  Justice,  and  on  sodi  terms  as  tiie  court 
may  prescribe.**  The  Code,  1  966, 

BXOEFTIOirS. 

27.  HOW  ASStGNBD. 

Every  ai^ellant  shall  set  out  tak  bis  state- 
ment of  case  served  on  appeal  his  exceptions 
'to  the  prooeedbigB,  ruUngs,  or  Jndgmttit  of 
the  court,  briefly  and  clearly  stated  and  num- 
bered. When  no  case  settled  Is  necessary, 
then  within  ten  days  next  after  tlie  end  of 
tlie  term  at  which  the  Judgment  is  rendered 
from  which  an  appeal  shall  be  taken,  or  In 
case  of  a  ruling  oC  the  court  at  duunb^  and 
not  In  tram  time,  within  ten  days  after  notice 
thereitf,  appelant  lAall  file  the  said  exc^ 
Hons  In  the  clerk's  office.  No  othw  excep- 
tions than  those  so  set  oat;  or  filed,  and  made 
part  of  the  case  w  recwd,  shaU  be  considered 
by  this  court,  other  tiian  ^ceptlons  to  the 
JorlsdlctlMi,  or  because  the  complaint  does 
not  stete  a  cause  of  action,  or  motions  In 
arrest  for  the  insufficiency  of  an  Indictment 


PBIlTTINa  BECOEDB. 

28.  WHAT  TO  BE  PRINTED. 

Fifteen  copies  of  so  much  and  such  parts  of 
the  record  as  may  be  necessary  to  a  pn^;>er 
understanding  of  the  exceptions  and  grounds 
of  wror  assigned  as  appear  In  the  reccvd  in 
each  action  shall  be  printed.  Snch  printed 
nutter  shall  consist  of  the  statement  of  the 
case  on  appeal,  and  of  the  exertions  appear- 
ing in  tlw  record  to  be  reviewed  the  eonrt; 
or,  in  case  of  a  demnrrar,  ot  such  d(»aurrer 


and  the  ^eadtngs  'to  which  if  Is  entered.  If 
the  Jury  passed  upon  issues,  the  IsstRS  and 
findings  thereon  shall  be  printed,  as  likewise 
all  exhibits  and  pleadings,  or  plead- 
ings, referred  to  In  the  cose  <m  appeal,  as 
necessary  to  show  the  conteutton  of  the  par- 
ties. This  will  not  preclude  the  parties  in 
the  argument  from  referring  to  the  manu- 
script parts  of  the  record  whatever  they  may 
deem  it  incidental  to  Uie  axgameat, 

29.  HOW  DESIGNATED. 

The  counsel  for  the  appellant  shall  desig- 
nate such  parts  of  the  record  as  are  re- 
quired to  be  printed  and  have  the  same  cop- 
led  for  the  prlntw;  if  he  shall  fall  to  do  so, 
the  clerk  of  this  court  shall  cause  the  same 
to  be  done  if  the  appellant  shall  reanest  It 
and  deposit  tlie  cost  thereof. 

30.  IF  NOT  PRINTED. 

If  the  record  in  an  appeal  shall  not  be 
printed,  as  required  by  this  and  the  next 
preceding  paragraph.  &t  the  time  it  shall  be 
called  in  its  order  for  ailment,  the  appeal 
shall,  on  motion  of  the  appellee,  be  dismiss- 
ed; but  the  court  may  after  five  days'  no- 
tice at  the  same  term,  for  good  cause  shown, 
reinstate  the  appeal  upon  the  docket,  to  be 
heard  at  the  next  succeeding  term  like  other 
appeals;  provided,  nevertheless,  that  this 
and  the  next  preceding  paragraph  shall  not 
ai^ly  to  appeals  !n  forma  paup^s,  but  In 
all  such  cases  the  clerk  shall  make  five  type- 
written  copies  of  such  parts  of  the  record  as 
otherwise  would  be  printed,  and  furnish 
same  for  use  of  the  court  on  the  argument. 
Should  the  appellant  gain  the  appeal,  the 
cost  of  such  typewritten  copies  shall  be  tax- 
ed against  the  appellee  as  part  of  the  cost  tm 
appeal. 

31.  COSTS  OF  PRINTINO. 

Costs  for  printing  the  recorfi  shall  be  al- 
lowed to  the  successful  party  In  the  case,  at 
the  rate  of  sixty  cente  per  page  of  the  size 
of  the  page  In  the  North  Carolina  Reports, 
for  each  page  of  one  copy  of  the  record 
printed,  not  exceeding  twenty  pages,  unless 
otherwise  specially  allowed  by  the  court,  to 
be  taxed  In  the  bUl  of  costs;  and  If  the  d^k 
of  this  court  shall  prepare  the  manuscript 
copy  of  the  parts  of  the  record  to  be  printed 
In  any  appeal,  he  shall  be  allowed  ten  cents 
per  copy  sheet  for  such  s^vlce,  such  allow- 
ance to  be  taxed  and  paid  as  other  fees  and 
charges  allowed  to  the  clerk  by  law. 

82.  IF  RECORD  INSUFFIOIENTLY 
PRINTED. 

If,  after  &  ease  sliall  be  called  for  argn- 
m&xt.  It  shall  be  made  to  appear  to  the 
court  that  it  cannot  be  heard  Intdllgentiy 
until  addltltmal  parts  of  tlie  rec«d  be  print- 
ed, the  court  may,  on  motion  of  app^ee's 
counsel,  continue  the  cause  to  the  end  of  the 
district  to  glTe  appelant  time  to  print  such 
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additional  portions,  and  dismiss  tlie  appeal 
If  such  order  be  not  compiled  wltb. 

After  at^ument.  the  conrt  may,  ex  mero 
motu.  If  it  appear  that  required  pwtlons  of 
the  record  have  not  been  printed,  suspend 
the  further  consideration  of  the  questions 
raised  by  the  appeal,  and  cause  the  clerk  to 
notify  appellant  or  his  counsel  to  furnish 
within  a  reasonable  time  a  sufficient  sum  to 
pay  for  said  printlDf.  ox  the  appeal  will  be 
continued  or  dismissed,  at  the  Oteeretlon  of 
the  court 

88.  OBAI*  ABOUMBNTS. 

(1)  The  counsel  for  the  appellant  shall  be 
entitled  to  open  and  conclude  the  argument. 

(2)  The  counsel  for  the  appellant  may  be 
heard  for  one  hour  and  a  half,  iDcludlng  the 
opening  aifnuuent  and  reply. 

(3)  The  couns^  for  the  appellee  may  be 
heard  for  one  hour  and  a  half. 

(4)  The  time  occupied  In  reading  the  rec- 
ord before  the  argument  begins  shall  not  be 
counted  as  part  of  the  time  allowed  for  the 
argummt;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending 
the  argument 

0S)  The  time  for  argument  may  be  extend- 
ed by  the  court  In  a  case  requiring;  but  ap- 
plication for  such  extension  must  be  made 
before  the  argument  begins.  The  court, 
howerer,  may  direct  the  argument  of  such 
points  as  it  may  see  fit  outside  of  the  time 
limited. 

(6)  Any  number  of  counsel  may  be  heard 
on  dther  side  within  t^e  limit  of  the  time 
abore  specified;  but  If  sevenil  counsel  shall 
be  heard,  each  mast  confine  hhns^  to  a 
part  or  parts  of  the  subject-matter  luTolred 
In  the  exceptltHis  not  discussed  by  his  asso- 
ciate cwmsel,  unless  directed  otherwise  by 
the  court  so  as  to  avoid  tedious  and  useless 
repetition. 

84.  PBINTED  ABaUllBNT  OB  BBIBFS. 

When  the  cause  Is  submitted  on  printed 
argoment  under  rule  10;  w  a  iKlef  la  filed, 
whether  coansd  a)n>ear  or  not,  such  brief  or 
argoment,  it  of  apuwllant  shall  set  forth  a 
brief  statemokt  of  the  case^  embraetaig  so 
much  and  such  parts  oC  the  record  as  may 
be  necessary  to  understand  the  case;  ■  the 
sereral  grounds  of  ocepthnis  and  asslgur 
ments  of  error  relied  upon  by  the  appellant; 
the  authorities  relied  upon,  clasrified  under 
each  assignment,  and,  if  statates  are  mate- 
rial,  the  same  shall  be  dted  by  the  book, 
chapter  and  section;  but  this  shall  not  be 
nndwstood  to  prevent  the  dtatlou  of  otiber 
anthfnitleB  In  the  argoramt 

SB.  COPIES  OF  BBIEF  TO  BH  FUB- 
NISHED. 

Fifteen  copies  shall  be  delivered  to  the 
clerk  of  the  court,  one  of  which  shall  be 


filed  with  the  transcript  of  the  record,  one 
handed  to  each  of  the  Justices  at  the  time 
the  argument  shall,  begin,  one  to  the  r^^ort- 
er,  and  one  to  the  oppodng  counsel,  when 
he  shall  call  for  the  same. 

86.  BBIBF  OF  AFPBIiLm 
The  appellee  shall  file  the  same  number  of 
like  briefs,  except  that  he  may  omit  the 
statement  of  the  case,  and  it  shall  be  dis- 
tributed in  like  manner. 

87.  GOST  OF  BBIEF8. 

The  actual  cost  of  printing  bis  brief,  not  ex- 
ceeding sixty  evata  per  page  of  the  size  of 
the  pages  In  the  Nrarth  Carolina  Bepmrts, 
and  not  oceedlng  ten  pageSf  shall  be  al- 
lowed to  the  successful  party,  to  be  taxed  In 
the  bill  of  costs. 

Sa  RE-ABOUHENT. 

The  court  will,  of  Its  own  motion,  direct  a 
re-argument  before  deciding  any  case,  It,  In 
its  judgment,  tt  is  deslraUe. 

89.  AOBEEMBNT  OF  COUNSEL. 

The  court  will  not  recognize  any  agreement 
of  counsd  In  any  case  unless  the  same  shall 
appear  In  the  record,  or  In  writing,  filed  in 
the  cause  In  this  conrt 

40.  BNTRT  OF  APPEABANOB. 

An  attorney  shall  not  be  recognized  as  ap- 
pearing in  any  case  unless  he  shall  first  sign 
a  printed  or  written  request  by  him.  In  his 
own  proper  handwriting,  addressed  to  the 
clerk  of  the  court  that  he  be  entered  as 
couns^  of  record  In  the  case  mentioned 
thmln,  and  such  request  shall  be  attached 
to,  and  filed  with,  the  transcript  of  the  rec- 
ord In  such  case;  and,  upon  filing  such  re- 
quest the  clerk  shall  enter  the  name  of  such 
attorned,  or  he  may  ent«  It  himself,  thereby 
making  him  counsel  of  record  tar  the  party 
he  may  designate  therein.  Such  appearance 
of  counsel  shall  be  deemed  to  be  general  in 
the  case,  tmless  a  different  appearance  be 
indicated.  Counsel  of  record  are  not  per 
mltted  to  withdraw  f  nnn  a  case,  except  by 
leave  of  the  court 


OSBTIOBABI  ASm  BTrPBBBEDIEAS. 

41.  WHEN  APPLIED  FOR. 

Generally,  the  writ  of  certiorari,  as  a  sub- 
stitute for  an  appeal,  must  be  applied  for  at 
the  term  of  this  court  to  which  the  appeal 
ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  court 
next  after  the  judgment  complained  of  was 
entered  In  the  court  below.  If  the  writ  siuill 
be  applied  for  after  that  term,  sufficient 
cause  for  the  delay  must  be  shown. 
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42.  HOW  APPLIED  FOR. 
The  writs  of  certiorari  and  superaedeas 
Bhall  be  granted  only  upon  petition  specify- 
ing the  gronnda  of  appllcatl<m  therefor,  ex- 
cept when  a  diminution  of  the  record  shall 
be  suggested,  and  It  appears  upon  the  face 
of  the  record  that  It  Is  manifestly  defective. 
In  which  case  the  writ  of  certiorari  may  be 
allowed,  upon  motion  in  writing.  In  all  oth- 
er cases  the  adverse  party  may  answer  the 
petition.  The  petition  and  answer  must  be 
verified,  and  the  application  shall  be  heard 
upon  the  petition,  answer,  affidavit,  and 
Buch  other  evidence  as  may  be  pertinent. 

43.  NOTICE  OF. 

No  bucIi  petition  or  motion  in  the  applica- 
tion shall  be  heard  unless  the  petitioner  shall 
have  given  tbe  adverse  party  ten  daya  no- 
tice, in  writing,  of  the  same;  but  the  court 
may.  tta  Just  cause  shown,  Bbort^  tbe  time 
of  such  notice. 


ADDmOKAI.  I8SUE& 

44.  IF  OTHBB  ISSUES  NSOESSABT. 

If,  pending  the  consideration  of  an  ap- 
peal, the  supreme  court  shall  consider  the 
trial  of  one  or  more  Issues  of  fact  necessary 
to  a  proper  decision  ct  the  case  upon  its 
merits,  such  issues  sbaU  be  made  up  under 
the  direction  of  the  court  and  certified  to  the 
court  below  for  trial,  and  the  case  will  be  re- 
tained for  that  purpose. 

MOTIONS 

46.  IN  WRITING. 

All  motlonB  made  to  the  court  shall  be  re- 
duced to  writing,  and  shall  contain  a  brief 
statement  of  the  facts  on  which  they .  are 
founded,  and  the  purpose  of  the  same.  Such 
motion,  not  leading  to  debate,  nor  followed 
by  Tolnminous  evidence*  may  be  made  at  the 
<q>enlng  of  the  sessions  of  the  court 

ABATEMENT  AND  BEVIVOB. 

46.  DEATH  OP  PARTY. 

Whenever,  pending  an  appeal  In  this  court, 
either  party  shall  die,  the  proper  representa- 
tives In  the  peraonalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the 
cases,  may  voluntarily  come  In,  and,  on  mo- 
tion, be  admitted  to  become  parties  to  the 
action,  and  tbereu[>on  the  appeal  shall  be 
heard  and  determined  as  in  other  cases;  and, 
if  such  representatives  shall  not  so  volunta- 
rily become  parties,  then  the  opposing  party 
may  suggest  tbe  death  upon  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become 
parties  within  the  first  five  days  of  the  en- 
suing term,  the  party  moving  for  such  order 


shall  be  entitled  to  have  the  appeal  dis- 
missed; or,  if  the  party  moving  aball  be  tbe 
appellant;  he  shall  be  entitled  to  fiave  the 
appeal  heard  and  determined,  according  to 
tbe  course  of  the  court:  provided,  such  or^ 
der  shall  be  served  upon  the  opposing  par^. 

47.  WHEN  APPEAL  ABATES. 

When  the  death  of  the  party  Is  suggested, 
and  the  proper  representatives  of  the  de- 
ceased fall  to  appear  by  the  fifth  day  of  the 
term  next  succeeding  such  suggestion,  and 
no  action  shall  be  taken  by  the  opposing 
party  within  the  time  to  compel  their  appear- 
ance, the  appeal  shall  abate,  unless  other- 
wlse  ordered. 

OFINIOKS. 

48.  WHEN  CERTIFIED  DOWN. 

"The  clerk  shall,  on  the  first  Monday  In 
each  month,  transmit,  by  some  safe  hand,  or 
by  mail,  to  the  clerks  of  the  superior  courts, 
certificates  of  the  decisions  of  the  supreme 
court,  which  shall  have  been  on  file  ten  days. 
In  cases  sent  from  said  court"  Acts  1837, 
C  41. 

THE  JVDOUENT  DOCKET. 

49.  HOW  KEPT. 

The  Judgment  docket  of  this  court  shall  con- 
tain an  alphabetical  Index  of  tbe  names  of 
the  parties  in  favor  of  whom  and  against 
whom  each  Judgment  was  entered.  On  this 
docket  the  clerk  of  the  court  will  enter  a 
brief  memorandum  of  every  final  Judgment 
affecting  tbe  right  to  real  property,  and  of 
every  Judgment  requiring.  In  whole  or  part, 
tbe  payment  of  money,— stating  the  names  of 
the  parties,  the  term  at  which  such  judgment 
was  entered,  its  number  on  tbe  docket  of  the 
court;  and  when  It  shall  appear  from  the  re- 
turn on  the  execution,  or  from  an  order  for 
an  entry  of  satisfaction  by  this  court,  that 
the  Judgment  has  been  satlsfled.  in  whole  or 
in  part,  the  clerk,  at  the  request  of  any  one 
interested  in  such  entry,  and  on  the  payment 
of  the  lawful  fee,  shall  make  a  memorandum 
of  such  satisfaction,  whether  In  whole  or  In 
part,  and  refer  briefly  to  the  evidence  of  It 

EXECUTIONS. 

50.  TESTE  OF  EXECDTIONB. 

When  an  appeal  shall  be  taken  after  the 
commencement  of  a  term  of  tbe  court,  the 
judgment  and  teste  of  the  execution  shall 
have  effect  from  the  time  of  the  filing  of  the 
apiKaL 

61.  ISSUING  AND  RETDBN  OF. 

Executions  Issuing  from  this  court  may  be 
directed  to  the  proper  officers  of  any  county 
In  the  state.  At  the  request  of  a  party  In 
whose  favor  execution  is  to  be  Issued,  it 
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may  be  made  returnable  on  any  specified  day 
after  the  commencement  of  tbe  term  of  this 
court  next  ensuing  its  teste.  In  the  absence 
of  such  request,  the  clerk  shall,  within  thirty 
days  after  the  certificate  of  opinion  Is  sent 
down,  issue  such  execution  to  the  county 
from  which  the  cause  came,  making  It  return- 
able on  the  first  day  of  the  next  ensuing  term. 
The  execution  may,  when  tbe  party  in  whose 
favor  judgment  is  rendered  shall  so  direct, 
be  made  returnable  to  the  term  of  the  supe- 
rior court  of  said  county  held  next  after  the 
date  of  its  Issue,  and,  thereafter,  successive 
.executions  will  only  be  issued  from  said  su- 
perior court,  and,  when  satisfied,  the  fact 
shall  be  certified  to  this  court,  to  the  end  that 
an  entry  to  this  effect  be  made  here. 


PETITION  TO  BEHEAB. 

62.  WHEN  FILED. 

A  petltltm  to  rehear  mfiy  be  filed  at  the 
same  term,  at  during  the  vacation  succeeding 
the  term,  of  the  court  at  which  the  Judgment 
va»  rendered,  or  within  twenty  days  after 
tbe  commeacement  of  tbe  succeeding  term. 
If  such  petmon  ia  ordored  to  be  docketed  by 
the  Justice  to  whom  It  Is  submitted  nnder 
rule  63,  such  Justice  mn^,  upon  such  terms 
as  be  sees  fit,  make  an  order  restraining  the 
issuing  of  an  execution,  or  the  collection  and 
payment  of  the  same,  until  tbe  next  term  of 
said  conr^  or  nntll  the  petition  to  rehear  shall 
have  been  determined. 


53.  WHAT  TO  CONTAIN. 

The  petition  must  assign  the  allied  error 
of  law  complained  of ,  or  the  matter  overlook- 
ed, or  the  newly-dlacorered  evidence,  and 
that  tbe  Judgment  complained  <rf  has  been 
perfmned  or  secured.  Such  petition  shall 
be  accompanied  with  the  certificate  of  at 
least  two  members  of  the  bar  of  this  court, 
who  have  no  Interest  In  the  subject-matter, 
and  have  never  been  of  counsel  for  either  par- 
ty to  the  suit,  that  they  have  carefully  exam- 
ined the  case  and  the  tow  bearing  upon  the 
same,  and  the  authorities  dted  In  the  opin- 
ion, and  that  In  thdr  opinion  the  dedsion 
Is  erroneous,  and  In  what  respect  It  Is  errone- 
ous. The  petition  shall  be  sent  to  the  clerk 
of  this  court,  who  6hall  Indorse  thereon  the 
time  when  It  was  received,  and  ddlver  the 
wme  to  the  Justice  designated  by  tbe  peti- 
tioner, who  shall  be  a  Justice  who  did  not 
dissent  from  the  opinion;  but  the  petition 
shall  not  be  docketed  unless  such  Justice  shall 
Indorae  thereon  that  the  case  is  a  proper  one 
to  be  rdieard;  and  notice  of  the  action  had 
shall  be  given  to  the  petitioner  by  the  clerk 
-of  this  court 

The  rehearing  m^  be  granted  as  to  the 
whole  case,  or  restricted  to  specified  points, 
as  may  be  directed  by  the  Justice  who  grants 
the  application. 


54.  NOTICE  OF. 

Befbre  applying  for  an  ordor  to  restrain 
the  Issuing  of  an  execution,  or  the  collection 
and  payment  of  tbe  same,  written  notice  must 
be  given  the  adv»«e  party  of  the  intended 
motion,  as  prescrilwd  by  law,  and  also  of  the 
proposed  application  for  a  rehearing  of  the 
cause,  with  a  copy  of  the  petition  therefor. 
The  court  may,  however,  grant  a  temporary 
restraining  oxder  without  notice. 


OLEBKS  AND  OOMHISSXONEBS. 

55.  BEFORT  IN  HAND  OF. 

The  clerk  and  every  commissioner  of  this 
court  who,  by  virtue  or  color  of  any  order. 
Judgment,  or  decree  of  the  supreme  court  In 
any  action  or  matter  pending  therein,  has 
received,  or,  shall  receive,  any  money  or  se- 
curity for  money  to  be  kept  or  invested  for 
the  benefit  of  any  party  to  such  action  or 
matter,  or  of  any  other  person,  shall,  at  tbe 
term  of  said  court  held  next  after  the  first 
day  of  January  in  each  year,  report  to  the 
court  a  statement  of  said  fund,  setting  forth 
the  title  and  number  of  tbe  action  or  matter, 
the  term  of  the  court  at  which  the  order  or 
orders  under  which  the  clerk  or  such  com- 
missioner professes  to  act,  was  made,  tbe 
amount  and  character  of  the  lavestment,  and 
tbe  security  for  the  same,  and  his  opinion  as 
to  the  sufllcleney  of  such  security.  In  every 
subsequent  report  he  shall  state  the  condition 
of  the  fund,  and  any  change  made  In  the 
amount  or  cliaracter  of  the  investment,  and 
every  payment  made  to  any  person  entltlefl 
thereto. 

66.  REPORT  RECORDED. 

The  reports  required  by  the  preceding  para- 
graph shall  be  examined  by  the  court,  or 
some  member  thereof,  and  their  or  his  ap- 
proval indorsed,  shall  be  recorded  in  a  well- 
bound  book,  kept  for  the  purpose.  In  the  of- 
fice of  the  clerk  of  the  supreme  court,  enti- 
tled "Record  of  Funds";  and  the  cost  of  re- 
cording the  same  shall  be  allowed  by  the 
court  and  paid  out  of  the  fund.  The  report 
shall  be  filed  among  the  papers  of  the  action 
or  matter  to  which  the  fund  belonga. 


BOOEB. 

67.  BOOKS  TAKEN  OUT. 

No  books  belonging  to  the  supreme  court 
library  shall  be  takoi  therefrom  except- into 
the  supreme  court  chamber,  unless  by  the 
Justices  of  tbe  court,  the  governor,  tbe  at- 
torney general,  or  tbe  head  of  some  depart- 
ment of  tbe  executive  branch  of  tbe  state 
government,  without  the  special  pwmlsslon 
of  the  marshal  of  the  court,  and  then  only 
upon  the  application  in  writing  of  a  Judge 
of  a  superior  court  holding  court  or  bearing 
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some  matter  tn  the  city  of  Balelgb,  the 
president  of  the  senate,  tbe  speaker  of  the 
bouse  of  xepresentatlTes,  or  tbe  ebalrmen 
of  the  several  committees  of  the  general  as- 
sembly; and  In  such  case  the  marshal  shall 
enter,  In  a  book  kept  for  the  purpose,  the 
name  of  the  officer  requiring  tbe  same,  tbe 
name  and  nnmbn  of  the  Tolume  taken, 
when  taken,  and  when  returned. 


CLERK. 

68.  BflNUTE  BOOK. 

The  dork  shall  keep  a  permanent  minute 
book,  containing  a.  brief  snnunary  of  the 
proceedings  of  this  court  tn  each  appeal  dla- 
poeed  <^ 

BO.  CIiBRK  TO  HAVB  OPINIONS  TTPB- 
WRITTBN  AND  SENT  TO  JUDGES. 

After  the  court  has  dedded  a  otose,  the 
jndge  assigned  to  write  It  shall  hand  the 
opinion,  vrhea  written,  to  tbe  derk,  who 
shall  canse  fire  tTpewrltten  coj^es  to  be  at 
once  made^  and  a  copy  sent  to  each  member 
of  tne  court,  to  the  end  that  the  same  may 
be  mora  carefully  examined,  and  the  bear- 
ing of  the  anthorlttes  dted  may  be  consld- 
wed  prior  to  the  day  whea  the  opinion  shall 
be  finally  olfered  for  adoption  by  tbe  court 
and  wdered  to  be  filed. 


UBBABIAir. 

60.  REPORTS  BY  HIM. 

The  librarian  shall  keep  a  correct  cata- 
logue of  all  books,  periodicals,  and  pam- 
phlets In  the  library  of  the  supreme  court,  and 
report  to  the  court  oa  the  first  day  of  the 
spring  term  of  each  year  what  books  have 
been  added  durlhg  the  year  n^t  preceding 
bis  report  to  tbe  library,  by  purchase,  ot 


otherwise,  and  also  what  books  have  been 
lost  or  disposed  off,  and  In  what  manner, 

61.  SITTINGS  OF  THB  COUKT. 
Tbe  court  will  sit  dally,  Sundays  and  Mon- 
days excepted,  from  10  a.  m.  to  2  p.  m..  for 
tbe  hearing  of  causes,  except  when  the 
docket  of  a  district  la  exhausted  before  the 
close  of  the  week  allotted  to  It  Tbe  court 
wlU  sit,  however,  on  the  first  Monday  of 
each  term  for  the  examination  ot  applicants 
for  Ucense  to  practice  law. 

62.  CITATION  OF  RBPOBTS. 

Inasmuch  as  many  of  the  volumes  of  Be- 
porta  prlOT  to  68d  have  been  reprinted  by 
the  state  with  the  number  of  the  Report  In- 
stead of  the  nnmber  of  the  xqportw,  and  still 
other  volumes  will  be  reprinted  and  num- 
bered In  like  manner,  connsd  can  cite  the 
TOlnmes  prior  to  tbe  63d  either  as 
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XL  Bules  of  Prs^jtlce  in  the  Superior  Coorts  of  North  Carolina^ 
Bevised  and  Adopted  by  the  Jiutticee  of  the  Supreme  Oonrty 
at  February  Term,  1896,  by  Virtue  of  the  Code,  S  96L 


BULES. 

1.  BNTBIES  ON  RECORDS. 

No  entry  shall  be  made  oa  tbe  records  of 
the  superior  courts  (the  summons  docket 
exce'pted)  by  any  other  person  than  tbe 
clerk,  his  regular  deputy,  or  some  person  so 
directed  by  the  presiding  Judge  or  the  Judge 
hlmsdL 


2.  8UBB1T 


ON  PROSECUTION 
AND  BAIL. 


BOND 


No  person  who  Is  bail  in  any  action  or 
proceeding,  either  civil  or  criminal,  or  who 


Is  security  for  the  prosecution  of  any  sult^ 
or  upon  appeal  ftom  a  Justice  of  tbe  peace^ 
or  Is  security  In  any  undertaking  to  be  af- 
fected by  tbe  result  of  the  trial  of  the- 
action,  shall  appear  as  counsel  or  attorney 
in  the  same  cause.  And  It  shall  be  the  duty 
of  the  clerks  of  the  several  superior  courts 
to  state.  In  the  docket  for  tbe  court,  the- 
names  of  tbe  ball,  if  any,  and  security  for 
the  prosecution  In  each  case,  or  upon  appeal, 
from  a  Justice  ot  the  peace. 

a  OPENING  AND  CONCLUSION. 
In  all  cases,  dvll  or  criminal,  wboi  no  erl- 
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dence  la  introduced  by  tbe  defendant,  tbe 
tight  of  reply  and  ooncluslon  sball  belong 
to  his  coonsel. 

4.  SXAMINATIOM  OF  WITNKSSE8. 

Wlien  aereral  coiuud  are  employed  on  tbe 
same  idde,  'Oie  examination  or  crosa-examl- 
nation  of  each  vltnen  shall  be  condncted  by 
(me  coDDSel;  but  the  conns^  may  change 
with  each  BocceBsiTe  witness,  or,  with  leave 
of  the  conrt,  In  a  prolonged  emmliuitlon  of 
a  slnsfe  wltnen.  When  a  witness  Is  sworn 
and  offered,  or  wbm  testimony  Is  proposed 
to  be  elicited,  to  which  objection  is  made  l}y 
counsel  of  tbe  opposing  party,  the  counsel 
so  offering  shall  state  for  what  purpose  the 
witness,  or  the  evidence  to  be  elicited.  Is  of- 
fered; whereupon  the  coniu^  objecting  shall 
state  hte  ob]ecti<Hi,  and  be  heard  in  support 
thereof,  and  the  counsel  so  offering  shall  be 
heard  In  support  of  the  comprtency  of  the 
witness  and  ct  tbe  proposed  evidence  in  con- 
clusion, and  the  argnmoit  shall  proceed  no 
further,  unless  by  special  leave  of  the  court. 

5.  MOTION  FOR  CONTINUANCB. 

WhMi  a  partT  In  a  civil  suit  moves  for  a 
ccHitlnuance  on  account  of  absent  testimony, 
such  party  shall  state,  in  a  written  affida- 
vit, tbe  nature  of  such  testimony  and  what 
be  expects  to  prove  by  it,  and  the  opposite 
party  may  file  bis  counter-alfidaTlt,  where- 
upon the  motion  shall  be  decided  without 
debate,  unless  permitted  by  the  court 

Crhe  above  rules  substantially  prescribed 
by  the  supreme  conrt  at  January  term,  1815, 
tbe  last  being  amoided  by*  Aeta  1885,  c. 
394.) 

G.  DEaSION  OF  RIGHT  TO  GONOLUDE 
NOT  APPEALABLE. 

In  any  case  where  a  question  shall  arise 
as  to  whethw  tbe  counsel  for  the  plaintlCT 
or  the  counsel  for  the  def^dant  shall  have 
the  reply  and  the  conclusion  of  tbe  argu- 
ment except  in  tbe  cases  mentioned  in  rale 
3^  the  court  Sball  decide  who  is  so  entitled, 
and  Its  aectsi<m  shall  be  final  and  not  re- 
vlewabla 

7.  ISSUES. 

Issues  shall  be  made  up  as  provided  and 
directed  in  tbe  Code.  SI  306  and  896. 

8.  JUDGMENTS. 

Judgments  shall  be  docketed  as  provided 
and  directed  In  tbe  Code.  I  433.  ' 

0.  TRANSCRIPT  OF  JUDGMENTS. 

Clerks  of  tbe  superior  courts  shall  not 
make  out  transcripts  of  the  original  judg- 
ment docket,  to  be  dodceted  In  another  coun- 
ty, untn  after  the  expiration  of  tbe  term  of 
the  court  at  which  such  Judgments  were 
nmdered. 


10.  DOOKETINO  MAOISTBATBS'  JUDG- 

MENTa 

Judgm«its  rendwed  lyy  a  Justice  of  the 
peace  uptm  a  summons  Issued  and  return- 
able on  tbe  same  day  as  the  cases  are  suc- 
cessively reached  and  passed  on,  without 
continuance  as  to  any,  shall  stand  upcm  tbe 
same  footing,  and  transcripts  for  docketing 
In.  the  superior  court  sbaU  be  furnished  to 
applicants  at  the  same  time  after  such  rendi- 
tion of  ]ndgm«it,  and.  It  delivered  to  the 
clerk  of  such  court  on  the  same  day,  shall 
create  liens  on  real  estate,  and  have  no  pri- 
ority or  precedence  the  one  over  the  other, 
if  all  are,  or  shall  be,  entered  within  ten 
days  after  such  delivery  to  said  drak. 

11.  TRANSOHIPT  ON  APPEAL  TO  SU- 

PREME COURT. 

In  every  case  of  appeal  to  the  supreme 
court,  or  In  which  a  case  Is  taken  to  the  su- 
preme court  by  means  of  the  writ  of  certio- 
rari as  a  substitute  for  an  appeal,  it  shall  be 
the  duty  of  the  clerk  of  the  superior  court. 
In  preparing  the  transcript  of  the  record  tor 
the  supreme  court,  to  set  forth  the  proceed- 
ings in  tbe  action  In  the  order  of  time  In 
which  they  occurred,  and  the  several  pro- 
cesses or  orders,  and  they  shall  be  arranged 
to  follow  each  other  in  ar&est  as  neariy  as 
practicable. 

The  pages  of  the  transcript  shall  be  plain- 
ly numbered,  and  there  shall  be  written  on 
the  margin  of  each  a  bri^  statement  of  the 
subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript 
of  the  record  there  shall  be  an  index  to  the 
record  in  tbe  ftdlowing  or  some  eqnlval«it 
form: 

Summons — Date   Page  1 

Complaint— First  cause  of  action   *'  2 

"  Second  cause  of  action. ...  "  8 
Affidavit  tor  Attachment   "  4 

—and  80  on  to  the  end. 

12.  TRANSCRIPT    ON  APPEAL-WHEN 

SENT  UP. 

Transcripts  on  appeal  to  the  supreme  court 
shall  be  forwarded  to  that  court  In  twenty 
days  after  the  case  agreed,  or  case  settled 
by  the  Judge,  Is  filed  in  office  of  clerk  of  the 
superior  court 

18.  REPORTS  OF  CLERKS  AND  COMMIS- 
SIONERS. 

Bvexy  clerk  of  superior  court,  and  every 
commissioner  appohited  by  such  court,  who, 
t)y  Tlctoe  or  color  at  any  wd«,  Judgmeut, 
or  decree  of  the  court  in  any  action  or  pn^ 
ceedlngs  pendliu;  In  it  has  recdved  or  shall 
receive  any  money  or  security  for  -money,  to 
be  kept  or  invested  for  the  benefit  of  any 
party  to  such  acticm,  or  of  any  other  per- 
son, shall  at  the  t^m  of  such  court  held  on 
or  next  after  tbe  first  day  of  January  in  each 
year,  report  to  the  Judge  a  statement  of  said 
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fand,  setdns  forth  tbR  tttle  and  number  of 
the  action  and  the  term  of  the  court  at 
which  the  order  or  ordera  under  which  the 
officer  professes  to  act  were  made,  the 
amount  and  character  of  the  Investmeiit, 
and  the  security  for  the  same,  and  his  opin- 
ion aa  to  the  sufflclencT  of  the  security. 
In  every  Teport,  after  the  first,  he  shall  set 
forth  any  change  made  In  the  amount  ,or 
character  of  the  investment  since  the  last 
report  aud  every  payment  made  to  any 
person  entitled  thereto. 

The  reports  required  by  the  next  preced- 
Ins  paragraph  shall  be  made  to  the  Judge  of 
the  8iq>erlor  court  holding  the  first  term  of 
the  court  In  each  and  every  year,  who  shall 
examine  or  cause  the  same  to  be  examined, 
and,  if  found  correct,  and  so  certified  by 
blm,  shall  be  entered  by  the  clerk  upon  his 
book  of  accounts  of  guardians  and  other  fldn- 
claries. 

14.  RECORDABI. 

The  superior  court  shall  grant  the  writ  of 
recordari  only  upon  tlie  petition  of  the  party 
applying  for  It,  specifying  particularly  the 
grounds  of  the  application  for  the  same. 
The  petition  shall  be  Tcrifled*  and  the  writ 
may  be  granted  with  or  without  notice.  If 
with  notice,  the  petitton'shall  be  heard  upon 
answer  thereto  duly  verified,  and  upon  affi- 
davits and  other  evidence  offered  by  the 
parties,  and  the  decision  thereupon  shall  be 
final,  subject  to  appeal  as  In  other  cases.  If 
granted  without  notice,  the  petitions  shall 
first  give  the  undwtaklng  for  costs,  and  for 
writ  of  supersedeas,  If  prayed  for  as .  re- 
quired by  the  Code,  1 645.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term 
of  the  superior  court  of  the  county  in  which 
the  Judgment  or  proceeding  complained  of 
was  granted  or  had,  and  t«i  days  notice  In 
writing  of  the  filing  of  the  petlUon  shall  be 
given  to  the  adverse  party  btfore  the  term 
of  court  to  which  the  writ  shall  be  made 
returnable.  Tbo  defendant  in  the  petition, 
at  the  term  of  the  superior  court  to  which 
the  said  writ  Is  returnable,  may  move  to 
dlamlsB,  or  answer  the  same,  and  the  an- 
swer shall  be  verified.  The  court  shall  hear 
the  application  at  the  return  term  thereof— 
unless  for  good  cause  shown  the  hearing 
shall  be  continued— upon  the  petition,  an- 
swer, affidavits,  and  such  evidence  as  the 
court  may  de«n  potlnent,  and  dismiss  tlie 
same,  or  order  the  case  to  be  placed  on  tlw 
trial  docket  according  to  law. 

In  propw  cases  the  court  may  grant  the 
writ  of  certiorari  In  like  mannw,  except 
that.  In  case  of  the  suggestion  of  a  diminu- 
tion of  the  record  it  shall  manifesUy  appear 
that  the  record  is  imperfect,  the  court  may 
grant  the  writ  ivon  nwtion  In  tiie  cause. 

16.  JUDOMBNT— WHEN    TO  RBQUIRE 
BONDS  TO  BB  FILED. 

In  no  case  shall  the  court  make  or  sign 
any  order,  decree,  or  Judgmoit  directing  the 


payment  of  any  money  or  securities  for 
money  belonging  to  any  infant  or  to  any 
person,  until  It  shall  first  appear  that  such 
person  la  entlUed  to  receive  the  same  and 
has  given  the  bonds  required  by  law  In  that 
respect,  and  such  payment  shall  be  directed 
only  when  such  bonds  as  required  by  law 
shall  have  been  glvai,  and  accepted  1^ 
conq>etent  authority. 

16.  NEXT  FRIEND— HOW  APPOINTED. 

In'  all  cases  where  It  Is  propOBeA  that  in- 
fants shall  sue  by  their  next  friend,  the 
court  shall  appoint  such  next  friend  upon 
the  written  application  of  a  reputable  dis- 
interested person  closely  connected  with 
Buch  intent;  but,  If  such  person  will  not  ap- 
ply, then  upon  the  like  application  of  some 
reputable  citizen;  and  the  court  shall  make 
such  appointment  only  after  due  inquiry  as 
to  the  fitness  of  the  person  to  be  appointed. 

17.  GUARDIAN  AD  LITEM— HOW  AP- 
POINTED. 
All  motions  for  a  guardian  ad  litem  shall 
be  made  In  writing,  and  the  court  shall  ap- 
point such  guardian  only  after  due  inquiry  aa 
to  fitness  of  the  person  to  be  appointed,  and 
such  guardian  must  file  an  answer  in  every 
cassL 

18.  CASES  PUT  AT  FOOT  OP  DOCKET. 

All  civil  actions  that  have  been  at  Issue 
for  two  years,  and  that  may  be  continued, 
by  consent,  at  any  term,  will  be  placed  at 
the  end  of  the  docket  for  the  next  term  in 
their  relative  order  upon  the  docket  When 
the  continuance  shall  be  ordered,  and  when 
a  civil  action  shall  be  continued,  on  motion 
of  one  of  the  parties,  the  court  may,  in  Its 
discretion,  order  that  mch  action  be  placed 
at  the  end  of  the  docket,  as  if  continued  by 
consent 

19.  WHEN  OPINION  IS  CERTIFIED. 
When  the  opinion  of  the  supreme  ooorfc  In 
ai^  cause  which  liaa  been  a^iealed  to  that 
court  has  been  cotifled  to  the  superior  court, 
such  cause  shall  stand  on  docket  in  Its 
ular  order  at  the  first  term  after  receipt  of 
the  <q;»lnion  for  Judgment  or  trial,  aa  the 
case  may  be,  except  in  criminal  actions  in 
which  the  Judgment  has  been  affirmed. 

20.  CALENDAR. 

When  a  calendar  of  civil  actions  shall  be 
made  under  the  supervision  of  the  court,  or 
by  a  committee  of  attorneys  under  the  order 
of  the  court  or  by  consent  of  the  court  un- 
less cause  be  shown  to  the  contrary,  all  ac- 
tions continued  by  consent,  and  numbered 
on  the  docket  between  the  first  and  last 
numbers  placed  upon  the  calendar,  will  be 
placed  at  the  end  of  the  docket  for  the  next 
term,  as  If  continued  by  consent,  If  such  ac- 
tions have  been  at  Issue  for  two  years. 
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21.  GASBS  SBT  FOB  A  DAY  OBBTAIN. 

Neither  drll  nor  criminal  actions  will  be 
Bet  for  trial  on  a  day  certain,  or  not  be 
called  for  trial  before  a  day  certain,  unless 
by  order  of  the  court;  and  if  the  other  busi- 
ness of  the  term  shall  have  been  disposed  of 
before  the  day  for  which  a  civil  action  is  set, 
the  court  will  not  be  kept  open  for  the  trial 
of  such  action  except  for  some  special  rea- 
son apparent  to  the  Judge;  but  this  rule 
wlU  not  apply  when  a  calendar  has  been 
adopted  by  the  court. 

22.  OALBNDAR    UNDER   CONTSOL  OF 
COURT. 

The  court  will  reserre  the  right  to  detei^ 
mine  whether  it  la  necessary  to  make  a  cal- 
endar, and,  also,  for  the  dispatch  of  bu8i> 
ness,  to  make  orders  as  to  the  disposltioos 
of  causes  placed  upon  the  calendar  and  not 
reached  on  the  day  for  which  the^  may  be 
set 

23.  NON-JURr  OASES. 

When  a  calendar  shall  be  made,  all  actions 
that  do  not  require  the  intervMtion  of  a 
jury,  together  with  motions  for  interlocu- 
tory orders,  will  be  placed  on  the  motion 
docket,  and  the  Judge  will  exercise  the  right 
to  call  the  motion  docket  at  any  time  after 
the  calendar  shall  be  taken  up. 

24.  APPEALS  PROM  JUSTICES  OP  THE 

PEACE. 

Appeals  from  Justices  of  the  peace  in  civil 
actions  will  not  be  called  for  trial  nuless 
tiie  returns  of  such  appeals  hare  been 
docketed  ten  days  previous  to  the  term,  but 
ajipeals  docketed  1»8  than  ten  dajrs  before 
the  term  may  be  tiled  by  consent  of  parties. 

25.  ON  OONSENT  CONTINUANCS-JUD6- 

MENT  FOB  COSTS. 

When  civil  actions  shall  be  continued  by 
consent  of  parties,  the  court  will,  npon  sug- 
gestion that  the  charges  of  witnesses  »nd 
fees  of  officers  hare  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respec- 
tively their  own  costs,  subject  to  the  right 
of  the  prevailing  party  to  have  such  costs . 
taxed  in  the  final  judgment  | 
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26.  TIMB  TO  mUS  PLEADINGS-HOW 

COMPUTED. 

When  time  to  file  pleadings  is  allowed,  it 
shall  be  computed  from  the  adjournment  of 

the  court 

27.  COUNSEL  NOT  SENT  FOB. 

Except  for  some  unusual  reason,  con- 
nected with  the  business  of  the  court,  at- 
torneys will  not  be  sent  for  when  their  cases 
are  called  in  their  regular  order. 

28.  CBIMINAL  DOCKETS. 

Oleiks  of  the  courts  will  be  required,  npcm 
the  criminal  dockets  pr^red  for  the-  court 
and  Bollcltor,  to  state  and  number  the  crim- 
inal business  of  the  court  In  the  following 
order: 

First— All  criminal  causes  at  Issue.  Sec- 
ond—All wsnants  upon  which  parties  have 
been  held  to  answer  at  the  term.  Third- 
All  presCTtmenta  made  at  precedli^  terms 
undisposed  of.  Fourth- All  cases  wherdu 
Judgments  nisi  have  been.  eatexeA  at  the 
precedii^  term  against  defendants  and  thdr 
suretiea,  and  against  defoultlng  jurm  or  wit- 
nesses in  behalf  of  the  state. 

29.  OrVIL  AND   CRIMINAL  DOCKETS- 
WHAT  TO  CONTAIN. 

Clerks  will  also  be  required,  npon  both 
civil  and  criminal  dockets,  to  bring  forward 
and  enter  In  different  columns  of  sufficient 
space,  In  each  case: 

First— The  names  of  the  parties.  Second— 
The  nature  of  the  action,  lliird— A  sum- 
mary history  of  the  case,  including  the  date 
of  issuance  of  process,  pleadings  filed,  and 
a  brief  note  of  all  proceedings  and  orders 
therein.  Fourth— A  blank  q«ce  for  the  en- 
tries of  the  term. 

80.  BOOKS. 

The  clerks  of  the  superior  courts  shall  be 
cbai^eable  with  the  care  and  preservation 
of  the  renames  of  "Reporta,  and  shall  report 
at  each  term  to  the  presiding  Judge  whether 
any  and  what  volumes  have  been  lost  or 
damaged  since  the  last  preceding  term. 
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SUPRBMB  COURT  BULBS. 

Role  XI.  If,  on  the  call  of  cause,  either  par- 
ty fall  to  appear,  or  shall  nef lect  to  furnish 
and  deliver  the  papers  required  by  rule  VIII., 
the  opposite  party  may  proceed  as  follows: 
The  appellant  may  a^e  or  submit  the  cause 
In  his  behalf,  the  rrapondent  may  have  an 
order  •dismissing  the  appeal:  provided,  how- 
ever, that  the  court,  In  its  discretion,  may 
reinstate  an  appeal  dismissed  for  such  de- 
fault, if  good  cause  be  shown  therefor,  under 
a  motion  to  that  effect,  of  which  at  least  one 
day's  notice  shall  be  given  to  the  attorney  of 
the  opposite  party;  such  motion  to  be  made 
during  the  time  assigned  for  the  call  of  cases 
frcHu  the  circuit  from  which  such  appeal 
comes,  or  as  soon  thereafter  as  Is  practicable 
to  give  the  required  notice.  When  neither 
party  appear  to  argue,  on  the  call  of  a  cause, 
it  will  stand  continued  at  the  first  term. 

tot  force  from  July  1,  1881.] 

Knle  XVI.  No  affidavit  will  be  considered 
by  this  court,  or  the  clerk  thereof,  which  has 
been  sworn  to  before  any  party  Interested 


In  the  cause  or  proceeding  in  wbleh  Bucli  afll- 
davit  may  be  affirmed. 
[Of  force  from  July  1,  1894.] 

CIRCUIT  COURT  RULES. 

Rule  XII.  All  original  pleadings  and  other 
proceedings  shall  be  written  on  each  idde  of 
legal  cap  pi^>er,  or  printed  (with  a  margin 
of  one  and  a  half  Inch  on  the  left).  If  more 
than  two  pages  are  used,  they  shall  be  fas- 
tened at  the  top,  so  as  to  read  continuously. 
Papers  shall  be  folded  from  the  bottom  In 
four  equal  folds,  and  endorsed  with  the  style 
of  the  court,  the  names  of  the  parties,  the 
nature  of  the  paper,  and  the  name  of  the  at- 
torney. The  above  rule  to  take  effect  on  and 
after  the  first  di^  of  June,  189&. 

[This  rule  was  adopted  at  the  convention 
of  judges  held  during  the  November  tenn  of 
1894,  and  la  applicable  to  papers  served  or 
filed  prior  to  1st  June,  1895.  The  effect  Of 
the  rule  Is  to  prevent  original  pleadings  and 
other  proceedings  in  the  circuit  courts  from 
being  typewrittffii.] 
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NOBBIS  T.  OLINKSCALBS  et  aL 
(Snpram  Ooort  of  Sooth  Candlna.  Mar  3^ 

1895.) 

ITomnxT— Cuiu  i.kd  Delivbbt  bt  HoBTueHa— 

Death  or  U.oBTai.oOB. 

1.  A  noDBoit  iboiild  not  be  ordered  when 
there  Ib  any  competent  testimoQ;  offered  to  prove 
the  allegations  of  the  comolaint. 

2.  Id  an  action  of  claim  and  deUvery  bj 
chattel  morteajcee,  the  fact  that  the  mortgagor 
died  before  the  suit,  and  that  the  mortgaged  prop* 
rrt7  was  In  the  bands  of  one  of  defendants,  as 
executor  of  the  mortg^r,  is  no  ground  for  a 
nonsnit,  aa  the  executor  hiiu  no  greatw  elainu 
than  bis  testator  bad,  and  the  claim  of  idiUntlfl 
coDid  in  no  way  be  affected  by  the  death  of  the 
mortgagor. 

3.  In  an  action  of  claim  and  delirery,  tbe 
fact  that  plaintiff  admitted  ngning  a  recrapt,  nn- 
•ler  drcnmstaoces  tending  to  establish  duress,  on 
whidi  defendants  relied  to  show  an  acceptance  by 
her  of  certain  proper^  in  lieu  of  the  property 
claimed  in  the  suit,  ia  no  ground  for  nonsuit; 
dnress,  nnd«  the  drcnmstaneea,  bdng  a  flue»- 
tioa  tat  tiie  jury. 

Ajfpeal  from  common  pleas  drcutt  court  of 
Abbeville  county;  O.  W.  Bnclianan..  Judge. 

ActlML  by  E.  B.  Norris,  as  execntor  of  Jane 
B.  CUnkscalee,  against  A.'  JetCerBOO  GUnk- 
8caIeB,,and  another^  of  claim  and  dellroy  of 
perSMial  property.  From  an  order  of  nonsuit, 
plaintiff  appeals.  Berersed. 

Oraydcm  *  Gfaydon,  for  appellant.  Frank 
B.  Gaxy,  for  TeqmndeiitB. 

EABLE,  Acting  Associate  Judge;  This  Is 
an  action  of  claim  and  delirery  of  personal 
property.  At  the  conclusion  of  tbe  testimcmy 
for  the  plaintiff,  his  honor,  the  circuit  Judge, 
granted  an  order  of  nonsuit.  Tbe  appellant 
appeals  to  this  court  from  said  order,  upon 
the  following  exceptions:  (1)  Because  It  was 
oTor  to  bold  that  the  testimony  offered  by 
the  plaintiff  failed  to  make  out  a  case,  up  to 
the  time  tbe  plaintiff  called  A.  J.  Cllnkscalea, 
one  of  tbe  defendants,  as  a  witness,  and  In 
lioldlng  that  upon  that  testimony  tbe  court 
would  be  compelled' to  grant  a  nonsuit;  thus 
forcing  the  plaintiff  to  put  up  tbe  defendant 
A.  J.  Glinkscales  to  prove  that  tbe  defendants 
were  In  possession  of  the  property,  when  the 
answer  filed  by  tbem  admitted  the  possession 
of  tbe  property,  and  demand  made  upon  tbem 
for  tbe  property.  (2>  Because  It  was  error  to 
v^s.s.no,l — 1 


allow  the  witness  A.  J.  OUoifcscales  to  teotify 
what  appraisers  of  his  brother's  estate  valued 
tbe  property  at,  and  In  allowing  a  copy  of  tbe 
appraisement  to  be  <rfrered  In  evidence.  (S) 
Because  It  was  error  to  allow  tiie  witness  A. 
J.  Glinkscales  to  tesUfy,  over  the  objection  of 
tbe  plaintiff,  that  be  was  holding  the  prop^ty 
in  dispute  as  executor  of  J.  P.  Clinkscales, 
such  defense  having  be^  made  In  tbe  an- 
swer. (4)  Because  It  was  errw  to  allow  the 
witness  A.  J.  Glinkscales  to  testify  that  Mrs. 
Estelle  Glinkscales  gave  him  a  receipt,  or  to 
allow  him  to  testify  as  to  any  other  trans- 
action fx  communicaUfm  between  him  and 
Mrs.  Estelle  Glinkscales,  deceased.  ^)  Be- 
cause It  was  error  to  hold  that  the  plalntlfl 
bad  failed  to  offer  sufBclent  testimony  to  go 
to  tbe  Jury,  and  errw  to  grant  an  order  of 
nonsuit  (6)  Because  there  was  testimony  of- 
fered by  the  plaintiff  uptm  every  material  al- 
legation in  the  complaint,  and  the  presiding 
Judge  erred  In  granting  a  nonsuit  on  defend- 
ants' motion. 

The  fourth  ezceptlcm  has  been  abandoned, 
and  it  is  unnecessary,  from  the  view  which' 
we  take  of  this  case,  to  consider  tbe  questions 
raised  by  the  second  and  third  exceptions. 
The  other  exceptions  may  be  considered  to- 
gether, as  they  all  relate  to  the  same  matter. 
Did  his  honor,  the  circuit  judge,  err  In  grant- 
ing a  nonsuit?  It  Is  scarcely  necessary,  in 
the  light  of  tbe  many  decisions  of  this  court, 
to  cite  authority  to  show  that  a  nonsuit 
should  never  be  ordered  when  there  Is  any 
testimony  tending  to  prove  tbe  material  alle- 
gations of  the  complaint  As  tbe  late  Chief 
Justice  Simpson  said  In  Davis  v.  Railroad 
Co.,  21  S.  C.  101:  "There  are  some  loose  ex- 
pressions In  some  of  tbe  cases  to  the  effect 
that  insufficient  testimony  will  sustain  a  non- 
suit. These  expressions  should  not  be  under- 
stood, however,  as  givbig  power  to  the  trial 
judges  to  determine  tbe  quantum  of  testi- 
mony sufficient  to  prove  an  alleged  fact  or  to 
decide  as  to  the  trutb.  force,  or  effect  of  such 
testimony;  but  they  should  be  interpreted  In 
the  sense,  rather,  of  pertineucy  or  relevancy. 
In  fine,  the  rule  is  that  when  there  Is  any 
competent,  pertinent  and  relevant  testimony 
offered  to  tbe  facts  In  dispute,  the  case 
passes  into  the  hands  ot  the  Jury  and  beyond 
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the  Judge;  but  where  no  sncb  teatimony  te 
offered  It  Is  the  province  and  the  dnty  of  the 
Judge  to  nonsuit."  The  testimony  might  be 
insnfflcient  to  support  a  ToxUct  for  the  plain- 
tiff, and  the  Judge  might  be  constrained  to 
set  It  aside  and  to  grant  a  new  trial,  but  the 
apprehen8l<m  that  a  Jury  might  rraider  a  ter- 
dict  up(m  Insuffldent  testimony  would  not 
Justify  the  granting  of  s  noiuult'  If  the 
plaintiff  makes  out  a  prima  fade  case,  how- 
ever Insuffldent,  unsatisfactory,  and  conflict- 
ing the  testimony  might  b^  the  Judge  has  no 
power  to  grant  a  nonsuit 

Now,  apply  this  rule  to  the  case  under  caa- 
dderatlon.  Did  the  plaintiff  produce  any  evi- 
dence to  support  her  cause  of  action?  The 
plaintiff  alleges  in  her  complaint,  in  aut>- 
stance,  that  she  is  oitltled  to  the  Immediate 
possession  of  the  chattels  therein  described, 
under  and  by  virtue  ot  certain  mortgages  ex- 
ecuted by  the  owner  of  said  chattels  to  secure 
the  payment  of  certain  notes  which  became 
due  and  payable  before  the  commencement 
of  this  action;  that  said  notes  and  mortgages 
had  been  duly  assigned  to  her,  for  value;  and 
that  the  defendants  have  wrongfully  and  un- 
lawfully taken  poraeeslon  ot  said  propoiy, 
and  refuse  to  ddlvM-  the  same  to  the  plain- 
tiff. The  answer  of  the  defendants  admits 
the  ezecutitm  ot  the  notes  and  miMtgages,  the 
demand  made  upon  them  by  the  plaintiff, 
their  refusal  to  deliver  possession  to  the 
plaintiff,  and  that  they  'took  possession  of  a 
part  of  the  property."  So  that,  in  order  to 
make  out  a  prima  fade  case,  It  only  re- 
mained fw  the  plaintiff  to  prove  that  the 
notes  and  mortgages  had  been  assigned  to 
her  for  value;  that  the  defendants  had  pos- 
session of  the  pn^>raly  covered  by  the  mcrt- 
gages,  and  the  value  thereof.  Referring  to 
the  case,  we  find  that  the  plaintiff  trfCered 
some  testimony  to  support  each  of  these  alle- 
gatlrau. .  Mrs.  Ollnkscales,  the  plaintiff,  testi- 
fied that  the  mortgages  had  been  duly  as- 
signed to  her.  for  value,  and  that  the  defend- 
ants got  the  following  prop^ty:  "OneOhOTse 
power  Tozer  engine,  1  60- saw  Pratt  gin  and 
condense,  1  bay  horse,  1  hand-power  cotton 
press,  and  wagon."  A.  J.  Gllnkscales,  one  of 
the  defendants,  testified  that  he  had  in  his 
possession  a  Toz»  «iglne,  a  Pratt  gin  and 
condenser,  and  a  De  Loach  mill,  which  were 
the  same  chattds  described  In  said  mort- 
gages; and  O.  W.  Norris  testified  aa  to  the 
value  of  the  prc^eriy. 

But  the  respondents'  attorneys  have  insisted 
that  the  order  of  nonsuit  should  be  sustained 
because  it  appears  that  the  mortgagor  died 
before  the  commencement  of  this  adlon,  and 
tiie  mortgaged  property  was  In  the  hands  of 
one  of  the  defendants,  as  executor  of  the 
mortgagor.  It  might  be  suffldent  to  say,  in 
answer  to  this  contention,  that  no  such  de- 
t&ise  was  Interposed  by  the  answer,  and  that 
the  parties  must  be  restricted  to  the  Issues 
raised  by  the  pleadings.  But,  waiving  this, 
we  could  not  hold  with  the  respondent,  for 
the  executor  has  no  greater  rights  than  his 


testator;  and  if  the  appellant  bad  a  cause  of 
actloD  a;_.::st  the  testator,  during  Ills  life,  for 
the  possession  of  the  property  to  which  she 
had  the  legal  title  under  the  mortgages,  that 
right  could  in  no  way  be  affected  the 
death  of  the  mortgagor,  and  can  be  pros- 
ecuted agalmt  his  executor,  to  whom  the  pos- 
session of  the  property  has  beai  transferred. 

The  respondents'  attwneys  have  also  ear- 
nestly argued  that  the  nonsuit  should  be  sus- 
tained because  a  good  defense  to  the  action 
has  been  made  out  by  the  plaintUTif  own  wit- 
nesses. This  result  would  f<dlow  If  we  agreed 
with  the  reqwudoit  that  a  good  defense  was 
thus  made  out.  As  was  said  by  the  late 
chi^  Justice,  speaking  for  the  court,  In  Pool 
V.  Ralbroad  Oa,  2S  S.  G.  289:  "But  it  may  be 
true  that  whea  a  plaintiff  alleges  in  his  com- 
plaint facts  constituting  a  cause  ot  action, 
and  offers  testimtmy  suffldent  to  entitle  him 
to  go  to  the  Jury  thereon  in  the  first  Instance, 
yet  if  he  admits  the  defense  relied  on,  and  tliat 
defense  be  one  which,  If  true,  would,  as  mat- 
ter of  law,  defeat  his  action,  his  case  be- 
comes a  case  where  there  Is  a  total  failure  of 
evidence  aa  to  his  legal  right,  and  subjecting 
him  to  a  nonsuit."  To  the  same  pdnt  Is  Sla- 
ter V.  Railroad  Co..  2&  S.  a  96,  6  S.  E.  936. 
But  in  the  case  now  in  ocHi8ld«ation,  while 
the  plaintiff  made  cwtaln  admlssims  as  to 
signing  the  receipt  Introduced  In  evidence, 
which,  unexplained,  might  have  subjected  her 
to  a  nonsuit,  yet,  when  her  whole  testimony 
is  read.  It  will  be  discovered  that  she  testi- 
fied that  she  did  not  sign  the  recdpt  (which 
Is  relied  on  by  the  reqimndents  to  show  her 
election  to  accept  certain  property  bequeathed 
to  her  by  her  husband's  will  in  lieu  of  the 
property  covered  by  said  mortgages)  with 
knowledge  of  its  effect  upon  her  rights  un- 
der the  mortgages,  or  wltii  the  understanding 
or  Intention  that  It  would  debar  her  from 
claiming  the  property  now  In  suit,  but  that 
she  signed  the  same  under  duress.  There 
was  therefore  no  good  d^ense  admitted  or 
made  out  by  the  plalntifTs  witnesses.  The 
fact  as  to  the  receipt,  and  the  circumstances 
under  which  it  was  signed,  together  with  all 
the  other  fads  In  the  case,  should  have  been 
submitted  to  the  Jury,  and  his  honor  erred 
In  granting  a  nonsuit  It  Is  therefore  the 
Judgmrait  of  this  court  that  the  order  ap- 
pealed from  be  reversed,  and  that  the  case  be 
remanded  to  the  court  of  common  pleas  for 
Abbeville  county  for  a  new  triaL 

GARY,  J.,  did  not  hear  this  caaa 


(U6  N.  c.  m) 

NATIONAL  BANK  OF  GREENSBORO  et 
a.1  V.  GILMER  et  al. 

(SiQireme  Court  of  North  Carolina.    May  IT, 
180Q.) 

FkAUDCLBNT  CoKTETANOB — CoSBIDERATms  —  AS- 
SIGNMENT FOR  Creditors— Validity— Open  I  SO 
Reoolab  Term— CoNTiNOiNO  Speciai,  Term. 

1.  The  fact  tiiat  while  the  jury  were  con- 
nderlng  their  vwdict  ia  a  casa  the  trial  of 
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which  wai  begnn  on  Wednesday  of  the  la«t 

week  of  a  special  term,  the  jadgti  opened  and 
conducted  the  regnlar  term  oi  court  at  the  same 
place,  continuing  tiie  special  term'to  receire  the 
Terdict  of  the  jury,  did  Hot  prejudice  the  rights 
of  the  parties. 

2.  Where  the  evidence  in  an  action  to  set 
a^e  a  deed  for  fraud  showed  that  the  grantor, 
prior  to  the  pnrdiaae  of  the  land  by  him,  waa 
indebted  to  his  wife  on  certiUn  notes;  that  he 
entered  into  a  verbal  agreement  wiui  her  to 
bny  a  lot,  and  build  a  factory  tbereoo,  and  hold 
such  property  in  trust  for  her  sons;  that,  he  did 
buy  a  lot,  and  build  a  factory  on  it,  but  with 
the  money  of  a  firm  of  which  he  was  a  mem- 
ber, and  the  entire  property  of  which  he  after- 
wards purchased;  tuat  the  agreement  with  hia 
wife  remained  executory,  and  the  notes  unpaid 
at  the  time  of  the  death  of  the  wife;  and  that 
subsequently  he  became  insolvent,  and  executed 
a  deed  to  snch  lot  and  factory  to  his  sons,~it 
was  error  to  refose  to  charge  that  such  deed 
was  without  consideration,  and  void  as  to  cred- 
itors. 

3.  Evidence  that  the  defendant  was  em- 
barrassed  by  debt  at  the  time  he  sold  the  prop- 
erty in  controversy,  which  embarrassment  soon 
after  resulted  in  lns<dv»icyj  and  that  he  sold 
such  property  on  long  credit  to  his  son^  who 
was  irresponsible,  accepting  his  note  without 
security  for  the  purchase  price,  did  not  amount 
to  prima  facie  proof  of  fraud. 

4.  Bnt  it  was  error  to  refuse  to  diarge  to 
the  effect  that  snch  facts,  when  established, 
were  badges  of  fraud,  and  should  be  scrutinized 
with  care  in  determining  whether  the  sale  was 
in  fact  fraudulent 

6.  A  mortgage  of  all  but  an  in&igui&cant 
portion  of  the  debtor'a  property  to  secure  pre- 
existing debts  is,  in  effect,  an  assienment  for 
the  benefit  of  the  creditors  secured  by  such 
morteage. 

6.  Where  the  defendant  had  admitted  that 
a  certain  trust  deed  given  by  him  covered  all 
bat  a  very  unimportant  remnant  of  hia  prop- 
erty, and  that  in  givlug  it  he  had  not  complied 
wiui  the  requirements  of  Act  1893,  c.  453,  reg- 
ulating assignments  and  deeds  of  trust,  it  was 
error  to  refuse  to  declare  such  deed  void. 

Appeal  from  superior  court*  Forsftta  coun- 
ty; Battle,  Judge. 

Action  by  the  National  Bank  of  Greensboro 
and  others  against  J.  E.  Gilmer  and  others 
to  set  aside  deeds  of  defendant  J.  E.  Gilmer 
to  other  defendants  as  in  fraud  of  creditors 
and  for  other  relief.  From  a  judgment  for 
defendants,  plaintUfs  appeaL  ReTeraed. 

Dlllard  ft  King  and  D.  L.  Ruwell,  for  ap- 
pellants. Watson  &  Bnxton,  Jonea  ft  Fatter* 
Bon,  and  Glenn  ft  Manly,  toe  aj^Iees. 

AVERT,  J.  The  uceptlon  to  the  jadge's 
remarks  to  the  jury  is  without  merit  Al- 
most the  same  ezpresaioos  were  used  in  Os- 
borne T.  Wilkes.  108  N.  G.  653,  13  S.  E.  286, 
and  were  found  unobjectionable  on  appeal, 
dttne  State  t.  Orizzard,  89  N.  0.  115.  Nor 
waa  there  error  In  continuing  the  term  to  con- 
<dnde  the  trial  or  to  receive  the  verdict  This 
Is  aotborized  as  to  felonies  by  Code,  9  1229 
(State  T.  Adair,  66  N.  C.  298),  and  was  ex- 
tended to  all  other  cases  by  chapter  226,  Acts 
1893,  except  that  it  would  not  apply  to  cItII 
cases  begun  after  Thursday  of  the  last  week 
of  the  term.  The  trial  of  this  action  began 
on  Wednesday.  At  common  law,  when  the 
Jury  in  a  capital  case  did  not  agree  daring 
the  term,  they  were  carried  to  the  next  court, 


whem^  of  contse,  the  business' went  <m  during 
tbelr  dellberaUons.  2  Hale,  P.  G.  207;  State 
T.  Bullock,  63  N.  C.  570.  Certainly  It  could 
in  no  wise  prejudice  the  parties  that,  whUe 
the  jury  were  out  considering  their  verdict, 
the  judge  opened  and  conducted  another  term 
at  Uie  same  place.  It  eould  In  no  wise  have 
benefited  the  parties  to  have  bad  the  judge 
Idle,  nor  could  It  be  expected  that  the  public 
business  shonld  thus,  without  cause,  have 
been  suspended.  The  court  erred  In  holding 
that  the  evidence  offered  to  establish  a  trust 
In  favor  of  the  sons  waa  sufficient  to  be  sub* 
mltted  to  the  jury.  The  r^tlm  of  debtor 
and  creditor  had  existed  between  J.  B.  OU- 
mer  and  wife  many  years  prior  to  the  pur- 
chase by  him  of  the  land  in  1890  for  the  firm 
of  which  he  was  the  senior  member.  He 
bought  tlie  land  with  the  firm's  money,  and 
coDstructed  the  building  tbweon  also  with 
funds  of  tbe  firm.  He  subsequently.  In  \S&1, 
bought  his  paitner  ou^  and  totA  title  to  him- 
selff  without  any  directl<»is  or  Instructtons 
from  his  wifb,  who  was  not  consulted.  In 
1802  he  executed  man  notes  to  bis  wife,  and 
entered  credits  on  those  then  existing.  At 
the  death  of  his  wife,  these  notes  became 
the  pn^terty  <^  J.  B.  Gilmer.  Code.  I  1478. 
If  there  was  any  agreement  between  him  and 
his  wife  that  he,  being  Indebted  to  her,  was 
to  bny  a  lot  and'buUd  a  factory,  charging  the 
cost  (m  her  notes,  tbe  property  to  be  hdd  in 
trust  fer  his  scms,  it  is  tbe  evldmce  'of  hlm- 
s^  and  partner  that  in  fact  the  lot  was 
bought  and  the  factory  built  with  the  funds 
of  the  firm.  The  verbal  agre«nent  with  bis 
wife  was  executory,  and,  the  notes  becoming 
the  property  of  J.  B.  Gilmer  by  his  wife's 
death,  the  deed  thereafter  to  bis  sons  was 
without  consideration  and  void  as  to  credit- 
ors. The  fourth  prayer  of  Instructions  ask- 
ed by  the  plaintiffs  shonld  therefore  have 
been  given,  and  the  Instruction  given  in  lieu 
thereof  was  erroneous,  being  based  upon  an 
hypothetical  state  of  tacts,  not  appearing  In 
the  evidence. 

But  If  the  testimony  offered  for  the  plain- 
tiffs was  believed  by  the  jury,  there  were  a 
number  of  badges  of  fraud  which  con  scarce- 
ly be  accurately  described,  exc^  by  so  de- 
nominating them,  though  they  are  sometimes 
designated  as  circumstances  calculated  to  ex- 
cite suspicion  and  chall^i^e  scrutiny  in  order 
to  ascertain  whether  a  conveyance  was  exe- 
cuted with  fraudulent  Intent  Among  the  ev- 
idences of  ^ud  relied  upon  by  the  plaintiffs 
were  the  f<dlowlng:  (1)  I^t  Gilmer  owed 
a  debt  when  he  sold  the  goods;  (2)  that  he 
sold  on  a  credit  of  6,  12,  18,  and  24  'months; 
(3)  that  the  purchaser  was  not  worth  over 
f 500;  (4)  the  purchaser  gave  his  note  without 
security;  (5)  Gilmer  was  embarrassed  with 
debt;  (6)  though  not  then  Insolvent,  his  em^ 
barrassment  soon  after  resulted  In  insol< 
vency;  <7)  the  sale  was  to  a  son. 

In  Beasley  v.  Bray,  98  N.  0.  266,  3  S.  B. 
497,  the  court  held  that  an  absolute  nmvey- 
ance  by  an  inatdvent  debtor  to  an  Insolvent 
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YmSoe,  who  was  not  flzefl  vltli  a  entDdtaent 
lAtait,  evin  upon  a  long  credit  and  wltbont 
security,  was  merely  erldence  of  frand  to  be 
considered  by  the  Jury.  It  wUl  be  observed 
that  In  Beasley's  Case  It  was  admitted  that 
the  debtor  was  not  only  embarrassed  with 
debt  but  was  actually  insolTent  If  In  this 
nase  it  had  been  admitted  that  the  elder  Gil- 
mer was  Insolrent  and  conveyed  to  a  son  for 
an  insufficient  ramsldecation,  such  a  rambbia- 
tion  of  drcamstances  would  have  raised  a 
presumption  of  fraud.  "But  fathw  and  son 
nuy  deal  with  each  other  In  good  taith.  Just 
as  others,  not  so  related,  may  do."  Banking 
Oo.  y.  Whltaker,  UO  N.  O.  845,  U  B.  B.  620. 
If  the  conveyance  to  the  scm  by  an  embar 
rassed  father  had  been  made,  when  only 
mere  relatives  were  present,  and  explanation 
had  been  withheld,  these  circumstances 
would  have  raised  a  presumption  which  could 
be  rebutted  In  no  other  way  than  by  a  full 
disclosure.  Helms  t.  Green.  105  N.  G.  264. 
U  S.  E.  4m  But  in  Bonk  v.  Bridgers,  114 
N.  a  888,  19  S.  B.  666,  the  court  said.  "The 
existence  of  near  relationship  between  the 
parties  to  a  suspicious  transaction  often  con- 
stitutes  additional  evidence  of  fraud  tor  the 
Jury";  but  that  it  was  error  to  Instruct  the 
jury  that  the  existence  of  such  relationship 
was  prima  fa^  evidence  of  fraud.  Had  the 
omveyance  been  mad'e  by  an  Insolvent  bus- 
band  to  his  wife,  the  burden  would  have 
rested  upon  those  who  claimed  under  it  to 
rebut  the  presumption  of  fraud  raised  by 
those  circumstances.  Peeler  v.  Peeler,  109 
N.  C.  628, 14  S.  B.  B9;  Brown  v.  Mitchell,  102 
N.  O.  347,  9  S.  E.  702.  This  court  has  re< 
cently  held  that  mere  Inadequacy  of  price, 
however  gross,  and  whether  considered  alone 
or  In  conucctlon  with  other  suspicious  badges, 
was  only  a  circumstance  tending  to  prove 
fraud.  Berry  v.  Hall,  105  N.  0. 164,  10  S.  E. 
903;  Orrender  v.  Chaffin,  109  N.  C.  422,  13 
S.  B.  911.  In  Berry  v.  Hall,  supra,  following 
Ferrall  v.  Broadway,  95  N.  O.  551,  the  court 
held  that  a  trial  judge  was  not  at  liberty  to 
say  to  the  Jury  that  any  fact  proved  or  ad- 
mitted, that  does  not  In  law  raise  a  presump- 
tion of  the  truth  of  the  allegation  of  fraud, 
la  a  strong  circumstance  tendins  to  establish 
it  In  the  same  opinion,  referring  to  the  rea- 
sons assigned  by  the  Judges  when  scthig  as 
chancellors  and  passing  upon  the  facts,  the 
court  said:  "The  reasons  assigned  in  these 
opinions  for  giving  more  or  less  weight  to 
any  testimony  were  not  Intended  to  be,  and 
cannot,  without  Invading  the  province  of  the 
jury  by  violating  Code,  §  413,  be  adopted  as 
rules  to  be  laid  down  in  the  charge  of  the 
court  for  their  guidance."  In  Stoneburner  v. 
Jeffreys  (decided  at  this  term)  21  S.  E.  80, 
the  court  has  held  that  "the  burden  of  proof 
Is  sometimes  shifted  In  the  progress  of  the 
trial,  but  it  is  only  by  the  Introduction  of 
testimony  which  the  law  has  declared  to  be 
prima  facie  proof  of  fraud,  but  which  may  be 
rebutted  by  evidence  deemed  by  the  Jury  suf- 
ficient to  explain  such  suspicious  circumstan- 


cea,  and  th^eby  overcome  flie  artificial 
welgbt  «hlch  the  law  has  attaclied  to  fhem 
as  evidence.  UcLeod  t.  Ballard^  84  N.  G. 
61S;  Lee  v.  Peatce,  68  N.  0.  77." 

It  thus  appears  that  In  recent  cases  every 
single  circumstance  admitted  In  this  case 
has  been  declared  only  a  badge  of  fraud  of 
Itself,  or,  where  it  has  been  associated  with 
others  of  the  numtm,  the  same  conclusion 
has  been  reached.  The  ^plication  ot  tba 
abstract  proposition  (in  Brown  v.  Mitchell), 
which  It  is  proposed  to  so  apply  as  to  make 
every  new  Isgue  of  fraud  that  may  arise  a. 
law  unto  itself,  was  made  with  reference 
to  the  rule  that,  wlwre  the  husband  transfers 
property  to  his  wife  in  payment  of  an  al- 
leged debt,  the  role  is  different  from  the  case 
of  fattier  and  son^  and  that  drcomstance, 
In  combination  with  his  Insolvency^  shifts 
the  burden  upon  the  wife  to  show  a  bona 
fi^  Indebtedness  from  the  husband.  But 
I  can  Imagine  nothing  that  conld  introduce 
greater  uncertainty  into  the  law  than  the 
proposition  that  some  indefinite  combinations 
of  the  hundreds  of  circumstances  which  are 
deemed  suflScimt  to  throw  suspicion  upon  a 
business  transaction  will  hereafter  be  held 
to  raise  a  presumption  of  fraud.  In  the 
case  at  bar.  we  have  eight  suspicious  cir- 
cumstances grouped  together,  and  it  is  pro- 
posed to  declare  them  sufficient,  as  a  rule 
of  evidence,  to  amount  to  prima  facie  proof 
of  fraud.  Suppose  we  take  these  eight 
badges  of  fraud  and  a  dozen  additional  ones, 
making  20  In  all,  that  have  never  been  here- 
tofore held  to  be  more  than  suspicions  cir- 
cumstances challenging  scrutiny  by  the  JU17, 
and  see  how  many  hundred  of  different  com- 
binatlons  may  be  made  and  presented  to  this 
court,  and  we  will  be  able  to  form  some 
faint  conception  of  the  Sea  of  uncertain^ 
upon  which  we  would  embark,  were  we  to 
make  such  a  vague  application  of  the  ab- 
stract proposition  referred  to. 

Upon  the  testimony  tending  to  prove  all  of 
these  suspicious  circumstances,  however,  the 
duty  devolved  upon  the  court.  In  view  of  the 
requests  made  by  counsel,  to  apeak  of  then, 
not  as  evidential  facts  bearing  upon  the  is- 
sue, but  as  badges  of  fraud  to  be  considered 
by  the  Jury  In  passing  upon  the  Issue  Involv- 
ing the  fraud.  The  prayers  In  which  the 
plaintiffs  asked  the  court  to  tell  the  Jury 
that  certain  evidence.  If  believed,  raised  a 
presumption  of  a  fraudulent  intent  in  the 
execution  of  the  deed,  were  properly  refused 
by  the  court;  but  they  demanded,  In  Heu  of 
what  was  asked,  some  more  speciflc  instruc- 
tion to  the  Jury  in  order  to  enable  them  to 
comprehend  the  bearing  of  the  circumstances 
proved  upon  their  findings.  Parties  who  seek 
to  set  aside  deeds  are  required,  not  only  to  al- 
lege the  existence  of  facts  which  constitute 
fraud,  but  to  prove  what  they  allege.  Where 
a  plalntlCF  charges  the  fraud  according  to  the 
prescribed  practice,  and  an  Issue,  Involving 
it,  is  framed  and  submitted,  he  has  a  right 
to  insist  that  circumstances,  which  his  testl- 
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mony  tends  to  prore  and  trhtch  the  law  de- 
nominates badges  of  fraud,  Bliall  be  so  call- 
ed, and  that  scrutiny  upon  the  part  of  the 
Jury  shall  be  Invited  by  bestowing  up(m 
them  their  proper  designation.  Whenever  a 
charge  Is  excepted  to,  and  It  appears  to  the 
court  that  it  was  calculated  to  mislead  In- 
stead of  ^lightening  the  Jury,  a  new  trial 
sfaonld  be  granted.  It  would  have  necessi- 
tated the  presence  of  a  jury  of  lawyers  In 
the  box  in  order  to  comprehend  fully  what 
was  the  fact  In  issue,  and  the  evidential 
facts  tending  to  support  the  afBrmatlve  or 
the  n^ative  riew  of  the  proposition,  because 
the  tallage  was  technlcaL  Such  phllo- 
Bopblcal  discussions  are  addressed.  In  opin- 
ions ot  courts,  to  the  bar;  but  instnictlons 
to  jorles  are  Intended,  In  contemplation  of 
law,  to  enable  men  of  fair  Intelligence,  but 
without  any  tectanleal  learning,  to  apply  the 
law  to  the  evidence.  The  portion  of  the  lu- 
Btmction  which  we  think  amenable  to  the 
charge  that  It  was  not  reaponalve  to  the  re- 
quests, and  was  cateulated  to  mldead  the 
Jury,  la  aa  follows:  *'In  a  case  of  circum- 
stantial evidence,  Uiere  are  two  Inquiries  for 
tbe  jury:  First  The  evldraitlal  facts,— that 
Is,  the  facts  relevant  to  the  lasoe.— are  they 
true?  Second.  Do  yon  Infer  from  such 
facta  that  tbe  fact  In  Issue  exists?  For 
example.  In  regard  to  the  sixth  issue,  the 
Act  in  Issne  (alleged  by  plaintiffs  and  de> 
nled  by  defendants)  Is  tiiat  the  goods  were 
Mid  on  July  1, 18^  by  J.  B.  Gilmer  to  John 
Li.  Gilmer  wtth  Intent  to  defeat  or  to  hinder 
or  to  delay  the  creditors  of  J,  C  Gilmer,  or 
some  one  or  more  of  them;  or,  putting  this 
In  other  words,  that  his  purpose,  or  some 
part  of  his  purpose,  In  making  this  sale,  was 
to  promote  his  own  ease  and  favor,  at  the 
expense  of,  or  to  the  prejudice  of,  ttie  rights 
of  his  creditors.  The  evidential  facts  on 
which  the  pMntiUIs  rely,  and  which  the  de- 
fendants do  not  contradict,  are  the  follow- 
ing." Then  follows  the  Judge's  oiumeratlon 
of  the  circumstances  already  mentioned, 
which  counsel  had  insisted  either  establish- 
ed or  raised  a  presumption  of  the  fraud,  but 
which  the  court  nowhere  calls  by  the  com- 
prehensive designation  of  badges  of  fraud, 
or  circumstances  tending  to  show  fraud,  or 
that  call  for  scrutiny  In  the  consideration  of 
their  findings  In  response  to  the  particular 
Issue.  When  the  plaintiffs  took  the  burden, 
which  the  law  imposes,  of  proving  the  fraud 
alleged,  the  court,  having  refused  the  in- 
struction that  the  testim<Hiy  In  any  aspect 
raised  a  presumption  of  fraud,  should  have 
told  the  Jui7,  in  language  calculated  to  be 
understood  by  laymen,  the  nature  and  the 
bearing  of  the  evidence  relied  upon  by  the 
plaintiffs  to  establish  tbe  affirmative  of  the 
Issue.  It  was  error,  la  Ueu  thereof,  to  re- 
cite these  admitted  facts,  and  the  explana- 
tory evidence  offered  by  the  defendants,  and 
merely  Instruct  the  jury:  "The  question  is 
whether  these  &cte  are  true,  and  then  wheth- 
er, from  the  whole  evidence,  you  Inter  the 


existence  or  nonexistence  of  the  fact  In  Is- 
sue, remembering  that  on  the  whole  case  the 
burden  of  proof  Is  (m  the  plaintiffs."  No- 
where in  tbe  charge  Is  there  an  instruction 
that  any  of  the  facts  proven  or  admltte<I 
were  a  badge  of  fraud,  and  that  evidence 
explanatory  of  such  badge  "must  be  scru- 
tinized with  care."  Act  1893,  c.  453.  does  not 
prohibit  bona  fide  mortgages  to  secure  one 
or  more  pre-existing  debts;  but  when,  as 
here,  a  mortgage  Is  made  of  the  entirety  of 
a  large  estate  for  a  preexisting  debt,  omit- 
ting only  an  Insignificant  remnant  of  prop- 
erty, such  mortgage  Is,  In  effect,  an  assign- 
ment for  tbe  benefit  of  tbe  creditors  secured 
therein.  To  bold  otherwise  woulfl  be.  In  ef- 
fect, to  nullify  the  act.  The  court  erred, 
therefore,  after  the  grantor's .  admission  of 
the  above  fact.  In  refusing  to  grant  the  plain- 
tiff's motion  to  declare  the  deed  of  trust  void 
as  Inconsistent  with  tbe  act  of  1893  regulat- 
ing asslgnmaits  and  deeds  of  tmst,  and  void 
on  tbe  admitted  fact  that  the  grantor  bad 
not  cmnplled  with  the  said  act  Chapter 
4S3,  Acts  1883,  ia  not  a  mere  recommendation 
from  the  legislature  to  InBolvmts  as  to  the 
form  of  assignments  and  proceedings  there* 
under,  bnt  In  its  very  nature  the  act  is  im- 
perative. If  not  complied  with  by  the  as- 
slgnor  by  filing  schedules  as  required,  the  a» 
■Ignment  Is  Invalid.  The  fact  that  tbe  fail- 
ure to  observe  any  of  Its  provisions  makes 
the  assignee  Indictable,  of  Itself  Indicates 
that  the  requirements  of  the  act  are  man- 
datory. The  assignor  Is  not  Indictable;  The 
assignmoit  Is  timply  Invalid,  If  be  did  not 
follow  the  act  No  authority  is  necessary 
for  this  proposition,  bnt  there  are  precedents 
to  supped  it  Julland  v.  Rathbone,  89  N.  T. 
369  (whore  the  statute  Is  almost  identical 
with  oms);  Jaffray  v.  McGehee,  107  U.  S. 
861,  2  Sup.  CL  S67;  French  v.  Edwards,  13 
WalL  606;  Suth.  St  Const  t  469;  Hatk- 
rader  v.  Leiby,  4  Ohio  St  602;  Fechelmer 
T.  Bamn,  43  Fed.  719.  For  these  errors  there 
must  be  a  new  trIaL 


(U8  N.  C.  806) 
HOWHLL  et  al.  v.  BOYD  MANUP'G  CO. 
(Sapreme  Court  of  North  Carolina.    May  16, 
1895.) 

A89IOSMEST  OF  Cr.AIM  — IfTDOHSEMEJTT  OP  DrATT. 

B.  waa  a  member  and  officer  of  two  firms, 
—the  B.  Co.  and  the  H.  Co.  The  B.  Co.  was 
indebted  to  the  H.  Co.,  and  the  latter  was  in- 
debted to  plainttSs  in  about  the  same  amount. 
After  the  dissolution  of  the  B.  Co.  by  tJie  death  of 
one  member  thereof.  B.,  as  secretary  of  the  H. 
Co.,  gave  the  plaintiffs  drafts  on  the  B.  Co., 
which  he  accepted  as  manager  for  the  latter 
company,  the  drafts  being  payable  to  the  H.  Co.. 
and  indorsed  to  plaintiffs  "for  value,"  and  "to 
pay  a  debt  and  cloao  up  an  opoi  account."  HHd. 
that  tbe  tiansaction  was  a  valid  assiffnment  to 
plaintiffs  of  the  claim  of  liw  H.  Co,  against  ttie 
B.  Co.   Clark,  J.,  dissenting. 

Apx>eal  from  superior  court,  Meddenburg 
county;  Graham,  Judge. 

Action  by  Howell,  Orr  &  Co.  against  the 
Boyd  Manufacturing  Company  to  recover 
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amoonts  doe  on  drafts.  From  a  judgment 
for  defeuduits,  jdalntlffS  appeal.  Kevmed. 

Thia  was  an  action  to  recover  the  amonnt 
expressed  In  a  certain  draft  as  set  oat  in  ttae 
complaint  From  the  case  on  appeal  tender- 
ed by  plaintiffs,  and  accepted  hy  tiie  defend- 
ants, the  following  facts  are  gathered:  In 
18^,  and  prior  to  August  17,  ,  1893,  the  de- 
fendants were  engaged  in  pd^ership  busl- 
ness  nnder  tbe  name  of  the  Boyd  Manufacture 
ing  Company,  and  the  plainttflh  were  engaged 
in  partnership  business  also,  and  at  the  same 
time  the  Hermit^  Ootton  Mills  were  engaged 
in  partnership  bnslnras  under  that  name  and 
style.  The  Boyd  Company  was  composed  of 
A.  J.  Boyd,  T.  A.  Richardson,  S.  H.  Boyd, 
and  George  D.  Boy^  On  August  17,  1808, 
A.  3.  Boyd  died.  S.  EL  Boyd  was  a  mem- 
ber and  the  manager  of  tiie  Boyd  Compa- 
ny, and  was  secretary  and  treasnrer  of  the 
Hermitage  Company.  On  August  17,  1888, 
the  Boyd  Company  was  Indebted  to  the  Her- 
mitage Company  on  account  in  an  amonnt 
about  f 6,600,  and  the  Hermitage  Company 
was  indebted  to  the  plalntUEs  about  the  same 
amonnt  For  this  amount,  S.  H.  Bixyi,  as 
treasurer  and  secretary  of  the  Hermitage  Com- 
pany, on  September  1, 1883,  gave  to  the  plain- 
tiffs three  drafts  for  said  amount,  drawn  on 
the  Boyd  Company,  of  wblch  he  was  a  m«n- 
ber  and  manager,  payaUe  to  ttie  Homitage 
Company,  and  accepted  the  drafts,  and  in- 
dorsed tb«n  to  the  plaintUb  as  secretary,  etc., 
of  the  Hermitage  Company.  Two  of  the 
drafts  have  been  paid  by  the  latta  company. 
The  drafts  were  renewed  one  or  two  times, 
and  the  first  when  renewed,  was  for  the  orig- 
inal $1,470.^  with  some  new  transactions  in- 
dnded,  amounting  to  92.000  or  more,  on  which 
was  still  dne,  when  tiils  action  commenced, 
fl,73S.&4  and  some  mterest  All  these  drafts 
were  payable  at  some  fntnre  day,  say  SO,  00, 
or  90  days. 

S.  H.  Boyd  testified,  as  plaintiffs'  witness: 
"This  draft  [tbe  one  sned  on]  was  indorsed  to 
the  order  of  Hbwelt,  Orr  &  Co.  for  valne,  to 
pay  a  debt  and  close  up  an  open  account  dne 
by  Hermitage  Cotton  Mills  to  How^  Orr  & 
Co.,  and  ttie  draft  was  given  In  part  renewal 
of  a  fimner  draft"  Again  he  says  that  "San- 
ders [one  of  the  plaintiffs],  on  Septembor  1, 
1803,  came  to  see  me,  and  twought  a  state- 
ment of  plaintiffs'  account  against  tiie  Her- 
mitage Company,  so  as  to  get  bankable  pa- 
pa- for  the  account  as  the  cotton  seasmi  would 
soon  open,  and  he  wanted  to  get  his  account 
Into  shape.  *  *  *  I  did  not  accept  the  said 
drafts  on  account  of  tlie  said  indebtedness  to 
the  Hermitage  Mills,  1bon«^  tbe  Bc^d  Com- 
pany was  Indebted  to  tbe  Hermitage  Compa- 
ny at  the  time.  1  accepted  Uie  draft  in  wder 
to  give  Sanders  a  paper  be  could  use,  on  my 
own  responsibility,  without  consnltattcm  with 
any  oth«8."  Sanders  testified:  "I  had  been 
trying  to  get  him  [8.  H.  Boyd]  ro  settie  our 
account  and  he  promised  to  settie  In  30  days. 
I  told  him  we  wanted  our  money,  etc.  I  took 
the  drafta."  The  Boyd  Company  did  some 


new  business,  but  closed  vjt  its  boslness  mdy 

In  1894. 

Burwell,  Walker  &  Oansler,  for  appellants. 
Maxwell  &  Keciaiui,  fw  appeUees. 

FAIROLOTH,  C.  J.  At  common  law,  an 
asrignmoit  is  ttae  transterrtng  and  setting  over 
to  another  of  some  rl^t  tltie.  or  interest  in 
things  in  wtalcb  a  third  party,  not  a  party  to 
the  assignment,  has  a  ooncecn  and  lnt»est 
1  Bac.  Abr.  32a  And  the  term  Implies  the 
relation  of  del>tw  and  creditor.  By  our  Code, 
all  things  In  action  arising  one  of  contract  are 
assignable.  Upou  tiie  death  of  A.  J.  Boyd, 
the  finn  of  the  Boyd  Company  was  dissolved, 
and  the  survives  bad  no  authority  to  create  or 
contract  new  debts  binding  oa  the  original 
company.  It  then  became  tb^  duty  to  dose 
out  and  wind  np  the  firm  business  by  collect- 
ing Its  assets,  and  paying  its  debts,  and  final- 
ly distrlbuti^s  the  balance  to  the  parties  en- 
titied  to  it  The  survivors,  however,  have  tbe 
right  to  pnrchaae  new  mateilal  and  make  new 
debts  80  far  as  may  be  necessaiy  to  woik  up 
unfinished  material  and  sell  the  same.  This 
is  fbr  the  benefit  of  the  creditors,  and  the  es- 
tate itself,  and  this,  to  some  extent  was  dcme 
in  this  case.  Now,  what  was  the  effect  of  tiw 
conduct  of  S.  H.  Boyd  and  the  plaintiffs  in  tiie 
matter?  The  Boyd  Company  was  Indebted  by 
account  to  the  Hamitage  Oompuiy,  and  the 
latter  was  indebted  to  the  plaintiffs  by  ac- 
count, the  fbrmer  bdng  dissolved  by  deatii, 
and  the  duty  of  settilng  its  afbirs  devolved 
upon  the  survivors.  The  plaintiff^  on  Sc^ 
tember  1, 1803,  applied  to  the  Hermitage  Com- 
pany to  have  their  account  settled,  stating 
that  they  wanted  th^  money,  and  they  re- 
ceived tiie  drafts  In  question,  with  a  pnnnlBe 
ttaat  they  should  be  paid  In  30  days,  etc  S. 
H.  Boyd  says:  "The  draft  was  indorsed  to 
the  plabitiffs  f«r  value.'  •  •  •  It  was  In- 
dorsed to  pay  a  debt  and  close  up  an  ap&a 
account  due  1^  Hermitage  Company  to  plain- 
tiff, and  the  draft  was  glv^  In  part  renewal 
of  a  former  draft"  Of  these  transactions  the 
defendants  had  full  notice  on  September  1, 
1883,  wbea  the  company  was  solvent  and,  so 
far  as  appears.  Is  stlU  stdvent 

To  this  court  it  appears  that  something  more 
than  accommodation  paper  was  intended.  The 
demand  for  payment  cnf  plaintiffs'  accotoitthe 
indorsement  of  draft  "for  valne"  and  "to  pay 
a  debt  and  dose  up  an  open  account"  due 
ttae  plalntUfiB,  coiainly  have  a  significant 
meaning,  all  of  which  was  known  to  ttae  de- 
fendants. Was  It  not  a  idain  transfaring 
and  setting  over  of  ttae  account  against  the 
Bqyd  Company  to  the  plaintiffs,  and  thus  pay- 
ing a  debt  and  closing  np  of  ttae  account  due 
by  the  Hermitage  Company?  It  was  simply 
using  the  accomit  agataist  tbe  Boyd  Company, 
instead  of  mon^,  to  pay  the  i^intifb.  The 
case  is  not  dn^r  to  banking  operati(.>tt& 
where  promptness  In  dally  transactions  Is  re- 
quired, where  the  bank  pays  ont  Ito  dqpodts 
upon  chedEs,  drafts,  etc.,  for  they  owe  no  debt 
to  any  one  exc^t  tiie  depositor,  and  are  not 
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liable  on  «nch  paper  to  any  one  on  til  tbey 
hare  accepted  H.  Let  it  be  admitted  that  S. 
H.  Boyd  had  no  authority  after  dissolution  to 
accept  drafts  and  assume  new  obligations  for 
the  Boyd  Company;  still  he  had  authority,  as 
manager  of  the  Hermitage  Company,  to  use 
Its  paper  and  credits  to  discbarge  its  debts. 
This  la  DO  afTatr  of  the  defendants.  They 
owed  a  debt,  and  were  In  duty  bound  to  pay  it 
to  whomsoever  it  might  belong,  and  here  they 
were  served  with  notice  of  the  true  ownership. 

It  is  suggested  that,  as  tbe  drafts  drawn 
were  payable  at  a  future  day,  they  were  there- 
fore new  debts.  Not  so,  because  they  were 
upon  the  original  consideration,  and.  that  fact 
could  not  affect  the  defendants,  because  their 
debt  was  due,  and  they  had  the  privilege  of 
paying  It  any  day  at  will,  regardless  of  a  prof- 
fered Indulgence  by  other  parties.  If  tbe 
holder  had  declined,  the  defendants  could  have 
made  a  legal  tender  and  deposit  of  the  money, 
and  at  once  discharged  tbelr  liability  and  stop- 
ped Interest  and  cost  Parker  t.  Beaal^  ^at 
this  term)  21  S.  E.  955. 

We  are  of  opinion  that  plaintiffs  are  enti- 
tled to  recover  $1,470.82,  with  interest,  and  no 
more,  because  we  cannot  see  certainly  that 
any  of  the  balance  was  a  debt  proper  against 
the  defendants  at  A.  J.  Boyd's  death.  His 
honor's  refusal  to  give  plaintiffs'  prayer  for 
Instruction,  to  the  extent  aboTe  Indicated,  was 
error,  and  this  condosion  makes  it  unneces- 
sary to  consider  other  exceptions.  Reversed. 

CLARK,  J.  (dissrating).  The  defendant, 
the  Boyd  Manufacturing  Company,  was  not 
incorporated,  but  was  a  partnership,  and  was 
dissolved  by  the  death  of  A.  3.  Boyd,  in  Au- 
gust, 1S93.  Subsequently  thereto,  S.  H. 
Boyd,  secretary  and  treasurer  of  the  Hermit- 
age Cotton  Mills,  and  who  was  also  a  surviv- 
ing partner  in  the  firm  known  as  the  Boyd 
Manufacturing  Company,  drew  a  draft  on  the 
latter  at  90  days,  on  May  3,  1894,  In  favor  of 
the  plaintiffs,  for  $2,075.49,  and  attempted  to 
accept  the  same  himself,  as  manager  of  the 
Boyd  Manufacturing  Company.  At  the  time 
of  the  draft,  the  Boyd  Manufacturing  Com- 
pany was  indebted  to  the  Hermitage  Cotton 
Mills  In  an  amount  considerably  less  than 
that  Before  the  draft  fell  due,  the  Hermit- 
age Cotton  Mills  collected  of  the  Boyd  Manu- 
facturing Company  the  entire  amount  due. 
This  Is  an  action  by  the  plaintiffs.  In  whose 
favor  the  draft  was  drawn,  to  collect  It  over 
again  of  the  drawee,  on  the  ground  that  It 
paid  the  Hermitage  Cotton  Mills  In  its  own 
wrong.  S.  H.  Boyd,  surviving  partner,  had 
no  authority  to  accept  the  draft  so  as  to  bind 
the  Boyd  Manufacturing  Company,  as  It  had 
been  dissolved.  The  attempted  acceptance 
was  a  nullity,  except  as  to  S.  H.  Boyd  In- 
dividually, and  against  him  a  judgment  has 
been  entered  up,  and  not  appealed  from.  The 
position  of  the  plaintiffs,  therefore,  as  to  the 
Boyd  Manufacturing  Company,  is  that  of  a 
holder  of  a  draft  not  accepted,  and  the  plain- 
tifla  have  by  vlx^ue  of  such  paper  no  daim 


against  the  drawee.   Their  claim  Is  valid,  of 

course,  against  the  drawer. 

The  plaintiffs  claim,  however,  that  they  are 
assignees  of  the  debt  which  the  Hermitage 
Cotton  Mills  Company  held  against  the  Boyd' 
Manufacturing  Company,  and,  therefore,  that 
the  latter  is  still  liable  to  them,  notwithstand- 
ing it  has  paid  the  debt  in  full  to  the  Hermit- 
age Company.  The  answer  to  this  Is  that 
the  witness  of  the  plaintiffs,  who  is  uncon- 
tradicted, testifies  that  in  fact  it  was  not  an 
assignment,  and  was  not  intended  to  be,  but 
was  merely  "accommodation  paper."  Anoth- 
er witness  for  plaintiffs,  L.  W.  Sanders,  tes- 
tifies: "We  received  these  papers  as  the  ac- 
ceptances of  the  Hermitage  Company  and  th* 
Boyd  Manufacturing  Company,  and  as  bank- 
able paper."  It  could  not  therefore  have  been 
an  assignment  of  a  claim.  The  evidence  la 
uncontradicted  that,  In  point  of  fact  there 
was  no  assignment  of  the  debt  and  the  claim 
of  the  plaintiffs  against  the  Boyd  Manufac- 
turing Company  is  simply  that  of  the  holder 
of  an  unaccepted  draft  since  the  attempted 
acceptance  by  an  unauthorized  surviving 
partner  Is  a  nullity.  Eahnweiler  v.  Ander- 
son, 78  N.  C.  133. 

It  is  contended,  however,  that  such  paper 
may  be  treated  as  an  assignment  of  the  debt 
though  not  so  intended  between  the  parties 
at  the  time.  The  question  is  a  very  Impor- 
tant one,  affecting  materially  the  course  of 
dealings  In  commercial  paper,  and  the  fnllnw- 
ing  principle  seems  well  settled:  To  make 
an  order  operate  as  an  assignment  It  must  be 
upon  a  particular  fund;  It  Is  not  enough  that 
it  Is  drawn  upon  a  debtor.  Hall  v.  Flanders, 
83  Me.  242,  22  Atl.  158,  and  numerous  cases 
and  other  authorities  there  cited.  See,  also, 
Cashman  v.HarrIson,90  Cal.297,  27  Pac.283, 
and  Holbrook  v.  Payne  (Mass.)  24  N.  E.  210. 
Besides,  an  unaccepted  draft  or  check  is  nev- 
er held  to  be  a  claim  against  the  drawee  In 
the  nature  of  an  assignment  of  the  debt,  un- 
less it  was  due  at  the  time  when  presented, 
and  the  drawee  at  that  time  bad  funds  in  his 
hands  due  the  drawer.  Hawes  v.  Blackwell, 
107  N.  C.  196,  12  S.  E.  245;  Bank  v.  Schuler, 
120  U.  8.  511,  7  Sup.  Ct  644.  When  this  pa- 
per fell  due,  the  drawee  had  no  funds  in 
hand  due  the  drawer,  and  was  not  Indebted 
to  It,  having  paid  to  it,  or  on  its  sight  drafts, 
the  full  amount  due.  It  is  true  there  had 
been  a  former  draft  on  the  Boyd  Manufactur- 
ing Company  in  favor  of  the  plaintiffs,  but 
the  plaintiffs  had  taken  in  its  stead  a  new 
draft  at  90  days.  Tils  was  noUce  to  the 
Boyd  Manufacturing  Company  that  the  plain- 
tiffs held  no  claim  against  It  which  could  be 
presented  till  the  end  of  90  days,  and  it  could 
not  till  the  maturity  and  presentation  of  the 
check  lock  up  the  drawer's  debt,  and  refuse 
to  pay  the  drawer  or  its  sight  drafts  the 
amount  due,  unless  it  had  accepted  the  draw- 
er's time  draft,  which  It  was  disabled  In  law 
to  do.  It  Is  this  which  distinguishes  this 
case  from  Brem  v.  Covington,  104  N.  C.  589, 
10  S.  E.  706.    The  90  days'  draft  unaccepted, 
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wu  not  a  lien  on  the  funds  of  the  drawer  In 
the  hands  <^  the  drawee,  but  was  simply  a 
request  to  the  Boyd  Manufacturing  Compa- 
ny to  pay  the  plaintttCs  $2,076.29  at  the  end 
of  that  time;  and  this,  In  the  absence  of  the 
uncontradicted  evidence  that  It  was  not  an 
assignment  at  all,  would  hare  been  an  assign- 
ment of  wbaterer  funds  the  drawer  had  in 
the  hands  of  the  drawee  at  the  maturity  of 
the  draft  The  plaintlfFs,  doubtless,  would 
not  hare  taken  such  paper,  but  It  Is  certain 
that  it  was  relying,  not  upon  an  assignment, 
but  upon  the  acceptance  of  the  Boyd  Manu- 
facturing Company,  which,  unfortunately  for 
it,  was  a  nullity.  The  claim  that  it  Is  an  as- 
signment is  a  second  thought,  which  was 
only  conceived  when  the  bankable  paper  the 
plaintUfs  thought  they  were  taking  proved 
worthless  as  to  the  drawee,  because  of  the 
Invalidity  of  an  acceptance  by  a  member  of 
an  extinct  partnership  to  bind  it.  Even  If 
It  had  been  an  assignment,  by  the  terms  of 
the  paper  Itself  aud  on  its  face,  It  was  an  as- 
slgnmmt  which,  in  the  absence  of  an  accept- 
ance, was  not  to  talce  effect  till  00  days  from 
May  3d,  at  which  time  tbere  was  no  debt 
due  the  Hermitage  Company  on  which  it 
oould  take  effect  Though  the  drawee  had 
notice  of  the  assignment  it  had  notice,  too, 
that  it  was  not  payable  for  90  days;  and  to 
the  meantime  It  had  notice  also  of  drafts  pay- 
able at  sight  or  by  the  creditor's  own  de- 
maud,  which  It  could  not  refuse  to  pay.  It 
could  not  pay  both,  and,  not  having  accepted 
the  time  draft  It  had  no  ground  to  refuse  pay- 
ment of  the  sight  drafts. 

Wherein  Is  the  advantage  or  effect  of  the 
acceptance  of  a  time  draft  if  mere  notice  of 
It  to  the  drawee,  without  acceptance  by  him. 
Is  a  lien  on  the  funds  of  the  drawer  in  the 
hands  of  the  drawee,  so  that  the  latter  can- 
not except  at  his  own  peril  (as  in  this  case), 
pay  the  drawer  himself  or  his  sight  drafts 
prior  to  the  date  wh^  the  unaccepted  draft 
■haUfaUdoe? 


(US  N.  O.  877) 

ROWLAND  T.  OLD  DOMINION  BUILD- 
ING &  LOAN  ASS'N. 

(Supreme  CJourt  of  North  Carolina.  Mi^  14, 

1805.) 

BuiLDiao  AKD  Loan  Associations — Fobbolobubb 

OF  iduKTaAOEB. 

1.  A  contract  by  which  the  stock  token  oat 
hr  a  borrower,  and  assigned  to  the  association, 
when  the  mortgage  Is  executed,  is  forfrited  to 
the  association  on  default  without  allowance  of 

credit  on  the  mortgaee  for  the  payments  made 
on  the  stock,  is  uuconseionablp.  and,  though  up- 
held by  U>e  laws  of  the  association's  own  state, 
would  Dot  be  enforced  in  North  Oarolisa.  18 
S.  S.  965,  affirmed. 

2.  When  the  foreclosure  has  realized  enough 
to  pay  the  sum  borrowed,  with  interest  at  lae 
rate  stipulated  on  the  face  ot  the  mortgage, 
and  expenses,  and  the  association  has  allowed 
nothing  for  payments  made  by  the  borrower  on 
his  stock,  which  he  assigned  to  the  association 
when  he  made  the  mortgage,  such  assignment 
Ib  to  be  treated  as  merely  a  pledge  of  additional 


security  for  the  loan,  and  tiie  borrower  Is  en> 
titled  to  a  return  of  the  stock.  18  S.  B.  9^ 
affirmed. 
Avery,  J,,  dlssentliig. 

Petition  for  rehearing.  Dismissed. 
For  former  report,  see  IS  S.  B.  965b 

MONTGOHEHT,  J.  The  matter  befon 
the  court  arises  upon  an  application  to  rehear 
the  case  of  Rowland  t.  Aaaodatlon,  repfwted 
In  116  N.  a  82B.  18  &  B.  965.  We  have 
given  each  and  all  of  the  groands  specified 
In  the  application  a  thorough  and  careful 
examination.  Indeed,  we  have  gone  orer 
the  whole  case,  as  It  appears  In  the  record, 
and  as  It  was  presented  to  the  conrt;  and  we 
have  considered  anew  the  opinion  of  the 
court,  In  all  ita  bearings.  In  addition,  we 
have  also  thought  ov&  the  effect  and  the 
meaning  of  the  act  of  1803  and  tiiat  of  1895, 
amendatory  of  chapter  7,  voL  2,  of  the  Code 
(Building  &  Loan  Associations).  We  wore 
nrged  In  the  last  argument,  by  counsel  for 
the  defendants,  to  regard  these  acta  as  in- 
terpreting the  original  on^  and  as  confirm- 
ing the  power  of  these  eorpoiatlons  to 
charge  tor  money  leaned  by  them  amounts, 
under  the  names  of  *^nes,"  "fines,"  "fees," 
In  addition  to  fb»  rate  of  Intwest  allowed 
by  law.  If  this  be  conceded  to  be  the  inten- 
tion of  the  law-maUng  power,  it  does  not 
follow  necessarily  that  this  comt  will,  in 
construing  these  statntes,  give  ^ect  to  such 
intention.  Laws  must  be  consistent  with 
each  other,  and  nnlfwrn  In  their  bearing 
upon  all  the  people  of  the  state.  The  courts 
cannot,  and  must  not,  in  th^r  Interpretation 
of  the  law,  violate  this  principle  "No  man 
or  set  of  men  are  entitled  to  exclusive  or 
separate  uncdmnents  or  privileges  from  the 
community,  bat  in  consideration  of  public 
services."  Const  art  1.  g  7.  We  bare  a  gen- 
eral law  fixing  the  rate  of  interest  at  6  per 
cent  per  annum,  and  no  act  of  the  graieral 
assembly  can  be  allowed  to  alter  or  change 
the  general  law  in  this  respect  We  re- 
itoate  what  this  conrt  said  in  Uie  case  of 
Mills  T.  Association,  76  N.  C.  292:  "We 
know  of  no  device  or  covw  by  wtatob  these 
awoclations  can  take  trom  those  who  Immtow 
their  money  more  than  the  legal  rate  of  in- 
terest, without  Incurring  the  penaltlee  of  onr 
usury  laws.  GaUIng  the,  borrower  'a  part- 
ner,* OF  substituting  'redeeming*  for  lending,' 
or  *premium*  or  'bonus*  fbr  an  amount 
which  they  profess  to  have  advanced,  and 
yet  withhold;  or  'dues'  for  *lntere8t,'  or  any 
like  subterfuges,  will  not  avaU.  We  look 
at  the  substance."  And,  too,  where  the 
state  undertakes  to  make  such  special  grants 
to  special  Intereste,  we  must  adopt  the  mean- 
ing most  favorable  to  the  grantor,  "for,"  as 
Chief  Justice  Pearson  said  in  the  case  of 
Railroad  Oo.  v.  Reld,  64  N.  a,  at  page  158. 
"it  is  knovra  that  In  obtaining  cbart«s,  id- 
though  the  sovereign  is  presumed  to  use  the 
words,  in  point  of  fact  the  bills  are  drafted 
by  individuals  seeking  to  procure  the  grant. 
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and  that  the  promoter*,'  as  they  are  styled 
tn  Bugland,  or  the  lotibj  memberB,'  as  they 
are  styled  on  this  side  of  the  Atlantic,  have 
the  charters  or  acts  of  Incorporation  drafted 
to  snit  their  own  porposes;  and  a  matter 
of  this  kind.  Instead  of  betnj:,  In  Its  strict 
sense,  a  contract,  la  more  like  the  act  of  an 
indolgent  head  of  a  family  dispensing  favors 
to  Its  different  members,  and  yielding  to 
Importunity."  If  corporations  combining  the 
capital  of  Individuals  are  allowed  to  charge 
more  than  the  legal  rate  of  interest,  by 
Imposing  fines  and  penalties  upon  those  who 
borrow  from  them,  on  their  failure  to  meet 
their  obligations,  the  general  law  regulating 
interest  will  be  defeated,  and  our  legitimate 
banking  Institutions  and  private  capitalists, 
who  lend  money  on  Interest,  will  be  greatly 
prejudiced  In  their  rights,  unless  they  re? 
solve  themselves  Into  building  and  loan 
associations,  and  thus  make  a  dead  letter  of 
our  usury  laws.  Counsel  for  the  defendants 
called  our  attention  to  the  magnitude  of 
the  business  and  the  Immense  amount  of 
capital  of  these  associations,  their  aggr^rat- 
ed  capital  doubling  many  times  the  com- 
bined capital  of  all  the  national  banks  of  the 
country.  This  Is  a  strong  reason,  to  our 
minds,  why  the  power  of  these  corporations 
should  be  watched  with  a  Jealous  eye.  Jus- 
tice Keade,  in  delivering  the  opinion  In  Mills' 
Case,  supra,  well  said:  "They  are  numerous 
and  InfluentiaL  They  Influence  legislation. 
By  their  liberal  advertising,  they  influence 
the  press.  And  ev^  the  courts  may  be  in- 
sensibly affected."  The  encmnous  proflts 
which  the  defendant  association  derives  In  the 
conduct  of  its  business,  as  set  forth  In  their 
by-laws,  and  as  demonstrated  In  the  opin- 
ion in  this  case  delivered  by  Justice  BUR- 
WELL,  make  It  clear  that  the  laws  should 
not  grant  them  such  favora  as  they  claim 
from  the  state.  In  conclusion  we  are  satis- 
fled  that  the  unanimous  decision  of  this 
court,  made  and  published  In  115  N.  C.  826, 
IS  S.  E.  965,  Is  sound  In  all  respects,  and  la 
the  law  of  the  land.  Upon  the  application 
for  the  rehearing  of  this  case,  Mr,  Justice' 
BURWELL  discovered  that  the  court  had 
overlooked  a  credit  of  $130,  a  part  of  the 
money  paid  by  defendant  Noell,  which,  the 
plaintiff  had  given  to  Noell.  The  following 
Is  the  language  of  Judge  BURWBLL  upon 
discovering  the  overalght:  "In  the  statement 
of  the  account  made  by  the  referee  occurs 
this  Item:  'By  cash  paid  on  loan,  (180.'  In 
the  petition  for  a  rehearing  It  Is  stated  that 
this  credit  was  placed  on  the  account  as  the 
value  of  the  stock  and  that  we  overlooked 
that  6ict.  This  Is  true.  If,  therefore,  the 
assignee,  PIttman,  is  declared  to  be  the 
owner  of  the  stock,  this  credit  should  be 
stricken  from  the  account;  for,  as  we  have 
held,  the  defendant  association  Is  entitled  to 
have  all  that  It  loaned  Noell,  with  9%  In- 
terest thereon.  Indeed,  Its  counsel  states 
that  it  asks  no  more.  The  proceeds  of  the 
nl»  of  the  mortgaged  proper^  are  saffldoitt 


It  appears,  for  that;  and  therefore  tbm  la 
no  necessity.  In  order  to  satisfy  the  asso- 
ciation's claim,  that  payments  on  stock 
should  be  applied  on  the  debt  Hence  we 
may,  without  encroachment  on  the  rights 
of  the  building  and  loan  aasociatlon,  direct 
that  it  be  paid  in  full  out  of  the  proceeds 
of  sale,  and  thus  leave  the  stock  for  him  to 
whom  Noell  assigned  It,  the  defendant  Pitt- 
man.  The  property  in  court  consists  of  the 
proceeds  of  sale  and  the  stock.  Under  the 
circumstances,  it  Is  but  Just  and  proper  that 
the  mortgage  loan  (and  we  hold  It  to  be) 
should  be  paid  out  of  the  first,  the  proceeds 
of  the  sale.  This  will  produce  an  equitable 
result"  The  petition  to  rehear  Is  therefore 
dismissed,  and  the  former  judgment  modi- 
fied in  respect  to  the  $180  credit 

AVBBY,  J.,  dissents. 


(US  N.  c.  SU) 
FABTHINO  V.  OABRINOTON  et  aL 
(Supreme  Conrt  of  North  Carolina.  April 

Sdbwssioh  o»  Contbovkhbt  withodt  AonoN— 
Bcvuw  OH  Appbai.  —  CoxnmoNAi.  Saijs  asd 
MoKTttAaas— VAunnT— CoHSTBDOTiOH  or  Stat- 

UTB. 

1.  Where  a  controversy  Involving  a  qaes- 
tlon  of  importance  to  the  public  is  submitted 
without  acQOQ  nadOT  Code,  |  567*  providing  for 
such  submission  upon  an  agreed  statement  of 
facts  and  an  affidavit  uat  the  controversy  Is  teal, 
the  Bupreme  court,  upon  appeal,  may  properly  de- 
termine the  question  of  law  raised,  although  &e 
statement  of  facts  is  not  full  enough  to  enable 
it  to  render  judgment  between  the  parties. 
Clark,  J.,  and  Aveir,  J.,  dissenting. 

2.  Act  March  18,  1895,  8  1.  regulating  as- 
signments, which  provides  that  all  condituaial 
sales,  assignments,  mortgages,  or  deeds  in  trust 
executed  to  secure  any  oDliKation  giving  pref- 
erence to  any  creditor  of  the  maker  shall  be 
void  88  to  existing  creditors,  applies  only  to  con- 
veyances made  to  secure  pre-existing  debts,  and 
not  to  tiiose  whidi  are  made  to  secure  debts  cre- 
ated by  the  same  transaction  in  which  the  con- 
veyance Is  executed. 

Appeal  from  superior  court,  Durham  coun- 
ty; Green,  Judga 

App^  by  O.  a  Farthing  from  a  judgment 
rendered  ui>on  an  agreed  statranent  of  taeta 
between  the  aj»pellant  and  W.  T.  Canington 
and  others,  submitted  under  the  provlsionB 
of  Code,  f  667.  Affirmed. 

Boone  &  Boone,  for  plaintiff.  Fuller,  Win- 
ston &  Fulla-,  for  defradanta. 

MONTGOMERY,  J.  This  case  was  sub- 
mitted to  the  court  below  under  section  S67 
of  the  Code,  and  Is  here  by  appeal.  This 
section  of  the  Code  answers  a  most  excellent 
and  useful  purpose.  In  that  It  enables  parties 
to  have  their  questions  In  difference  settled 
upon  an  agreed  state  of  facts,  without  delay, 
and  without  the  costs  of  witnesses  and  a  trial 
below.  It  disregards  forms,  as  such,  and 
the  pen>lexltle8  of  pleadings.  It  requires 
only  that,  by  affidavit  It  shall  be  made  to 
appear  that  a  real  case  exists,  and  that  the 
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comtrorersy  Is  submitted  In  good  faith  to  de- 
tonnlne  the  rights  of  the  parties.  One  of 
the  long  standing  rales  of  practice  of  this 
court  (No.  10, 12  S.  E.  t1.)  provides  that  "when 
by  consent  of  counsel  It  Is  desired  to  submit  a 
ease  without  oral  argument,  the  court  will 
receive  printed  arguments  without  regard  to 
the  number  of  the  case  on  the  docket,  or 
date  of  docketing  the  appeal  *  *  *"  Rule 
13, 12  S.  B.  Tl.,  among  other  things,  provides 
that  the  court,  ut  the  Instance  of  a  party  to 
a  cause  directly  Involving  a  mattw  of  great 
public  Interest,  njay  assign  an  earlier  place 
In  the  calendar,  or  fix  a  day  for  the  argument 
thereof  which  shall  take  precedence  of  other 
business.  Under  these  roles,  we  have  felt  it 
to  be  our  duty  to  give  an  early  hearing  to  the 
matters  Involved  In  the  case  before  us,  be- 
cause of  Its  pnljllc  and  general  Interest 

Upon  examination  of  ttie  proceeding  before 
us,  we  are  not  satisfied  that  the  facts  are 
stated  with  sufficient  fulness  to  entirely 
comply  with  the  statute  under  which  the 
mattw  is  submitted;  but  the  question  of  law 
which  is  subnUtted  Is  presrated  with  entire 
distinctness.  And  while,  ordinarily,  we 
might  dismiss  the  proceeding  be(».use  the 
cfwe  Is  not  full  enough  as  to  its  statement  of 
facts,  yet  whore  a  matter  Involves  a  great 
public  Interest,  as  does  this  matter,  we  have 
concluded  to  follow  a  lato  precedent  of  this 
court,— treat  the  case  as  "in  the  nature  of  a 
submission  of  the  controversy  without  a 
formal  action."  The  precedent  to  which  we 
r^er  will  be  found  in  Appcoidlx  A,  114  N. 
O.,  21  3.  E.  963,  and  is  as  follows: 

"Executive  Z>epartment  Mar.  29,  1894. 
To  the  Justices  of  the  Supreme  Court— Sirs. 
There  exists  a  difference  of  opinion  In  the 
minds  of  the  citizens  of  the  state  In  regard 
to  the  term  of  office  of  a  Judge  elected  by 
virtue  of  the  provisions  of  section  25,  art  4, 
of  the  constitution.  The  attorney  general. 
In  an  opinion  ffied  at  my  request  In  this  of- 
fice, has  advised  me  that  every  Judge  elected 
under  that  section  Is  elected  for  a  full  term 
of  tUs^t  years.  A  considerable  number  of 
able  members  of  the  legal  profession  dllfer 
from  him  In  his  construction,  and  contend 
that  a  Judge  so  elected  is  oiUy  elected  for 
the  unej^jtlred  term  of  his  predecessor  In  of- 
fice. It  is  all  Important  that  the  qoestion 
should  be  determined  by  the  highest  court  in 
the  stftte  before  the  election  of  Judges  shall 
take  place  in  1894.  The  importance  of  hav- 
ing this  matter  determined  will  be  apparent 
from  section  2689  of  the  Code,  which  is  as 
follows:  'When  tiie  election  shall  be  finished 
the  registrars  and  Judges  of  election,  In  the 
presence  of  such  of  the  Electors  as  may 
choose  to  attend,  shall  open  the  boxes  and 
count  the  ballots,  reading  aloud  the  names 
of  the  persons  who  shall  appear  on  each 
ticket;  and  if  there  shoU  be  two  or  more 
tickets  rolled  up  together,  or  any  ticket 
shall  contain  the  names  of  more  persons  than 
such  Sector  has  a  right  to  vote  for,  or  shall 
have  a  device  uiK>n  it,  in  either  of  these  cases 


such  ticket  shall  not  be  numbered  in  taking 
the  ballots,  but  shall  be  vold^  and  the  count- 
ing of  votes  shall  be  continued  wltltoiit  ad- 
Joummoit  until  completed,  and  the  result 
thereof  declared.'  I  am  informed  by  the  at- 
torney general  that  this  section  has  been 
construed  by  the  supreme  court  in  the  case 
of  Deloateh  v.  Rogers,  86  N.  G.  357,  to  mean 
that,  if  a  ticket  contains  the  names  of  more 
persons  than  the  elector  has  a  right  to  vote  • 
for,  'It  is  not  only  inoperative  as  to  the  per- 
son improperly  voted  for,  but  As  to  all  others 
for  whom  the  elector  may  vote.  The  entire 
ballot  for  all  is  vitiated,  and  must  be  reject- 
ed from  the  count*  llila  section  has  not 
been  modffied  or  repealed,  and  is  a  part  of 
of  our  present  election  law.  By  virtue  of 
Its  provisions,  the  whole  judicial  ticket  may 
be  void  if  It  Mionld  contain  mare  names 
tlian  the  elector  has  a  right  to  vote  for.  It 
will  contain  more  names  than  the  'ilector 
has  a  right  to  vote  for.  If  upon  it  is  prin1> 
ed  or  written  the  name  of  a  candidate  for 
the  office  of  Judge  when  the  tenn  of  such 
office  will  not  have  expired  1^  January  1» 
1805.  It  Is  manifest  that  thU  result  vrUl  oc- 
cur if  the  attorney  general's  opinion  contains 
a  correct  construction  of  section  26,  art  4,  of 
the  constitution,  and  the  electors  of  the  state 
vote  for  Judges  upon  a  ticket  printed  or 
written  in  accordance  with  the  opposite  con- 
straction.  In  view  of  the  Importance  of  de- 
termining the  doubt  prevailing  upon  the  sub- 
ject, I  respectfully  request  you  to  indicate 
what  is  your  construction  of  the  constitution- 
al provisions  relating  thereto.  I  have  tiie 
honor  to  be,  very  respectfully,  yourSf  [SiGn:i- 
ed]  Ellas  Carr,  Oovernor." 

"Baleigh,  N.  0.  April  8,  1894^  To  the  Gov- 
ernor: Your  communication  of  the  29th  ult, 
requesting  an  opinion  respecting  the  term  of 
office  of  the  Judges  elected  under  the  provi- 
sion of  section  25,  art  4,  of  the  constitution, 
has  been  recelTOd,  and  duly  considered  by  us. 
We  beg  to  assure  your  excellency  that  we  ap- 
precbite  the  Importance  of  the  question  you 
have  submitted  fbr  our  consideration,  and 
that  we  would  at  once  give  to  it  the  thor- 
ough invMtigatton  which  Its  solution  would 
require  If  we  could  feel  that;  in  expressing 
an  opinion  upon  the  subject,  we  were  not 
overstepping  the  bounds  which  a  proper 
sense  of  propriety  prescribes  fbr  our  action. 
As  you  are  aware.  Justices  Clark  and  Mac- 
Eae,  of  this  court,  and  Judges  Armfield,  By- 
num,  Shuford,  Whitaker,  and  Boykln,  of  the 
superior  court,  have  rtghte  of  property  In  of- 
fices which  would  be  affected  by  a  Judicial 
detmhInaUon  of  tiie  question  which  you  osli: 
us  to  answer,  and  we  find  our  perplexity  In- 
creased by  the  tact  that  these  gentiemen  do 
not  Join  your  excen^cy  in  requesting  us  to 
examine  into  the  matter  and  express  an  opin- 
ion thereon.  If  we  could  be  assured  that 
such  is  their  desire,  we  should  feel  less  em- 
barrassed In  comlzig  to  a  conclusion  as  to 
whataction  wesbould  take  in  this  emergency. 
We  de^re  to  state  that  Justices  Olark  and 
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HacBae  have  deemed  It  proper  that  th^ 
sbonld  abstain  from  takUig  any  part  what- 
ever In  this  cOTreBpOttdence.  We  are,  yours, 
very  respectftiUy,  C^gned  by  Shepherd,  a  J., 
and  Atot  and  Bnrw^  JJ.]** 

The  assodate  Justices  of  tiie  sniwone  court 
and  the  judges  of  the  snpertor  court  whoae 
tenures  of  office  wen  affected  by  the  ques- 
tion Involved  Joined  In  a  request  that  the 
Inatter  should  be  left  to  the  decision  of  Chief 
Justice  Shephod  and  Associate  Justices  Avery 
and  Burwdl.  and  the  fOUowlng  r^Oy  to  the 
goranor  contains  theb:  opinion:  "Baleigh, 
Hay  U.  IBM.  To  the  OovemoiS-Dear  Sir: 
The  communication  from  our  associates  and 
the  Judges  of  the  superlw  court  which  has 
been  forwarded  bf  your  excdlency  to  iu  re- 
lieves us  of  embarrassment  In  com[dylng  with 
your  request,  since  it  is  in  the  nature  of  a 
submission  of  the  controveny  In  reference  to 
tbebr  terms  of  office,  without  a  formal  actl<m. 
«  *  *  [Signed  by  Sheph^  a  J.,  and  Avery 
and  Bivwdl,  JJ.]" 

The  controversy  arises  upro  a  state  of  ftcts 
which  brings  before  us  the  constmctlon  of  the 
act  of  the  general  assembly  of  March  13, 1886, 
entitled  "An  act  to  regulate  assignments  and 
other  conv^ances  of  like  mitnre  in  North 
Gan^ina.**  Section  1  is  as  follows:  ''lliat  all 
ccatdltUmal  sales,  asslgnmenta,  mortgages,  or 
deeds  in  trust;  which  are  executed  to  secure 
any  debt,  oldigatlon,  note  or  bond  which  gives 
preference  to  any  creditor  of  the  maker,  shaQ 
be  absolutely  void  as  to  existing  creditors.*' 
The  plaintiff  contends  that  the  mor^ge  In 
this  case  Is  void  under  the  provisions  of  the 
act  We  are  of  the  <^)inIon  that  the  mort- 
gage Is  valid,  and  tiiat  the  act  Is  limited  to 
eondltional  sales,  assignments,  mortgages, 
and  deeds  In  trust  made  to  secure  pre-exist- 
ing debts  and  obligations,  and  that  mortgages 
of  the  nature  of  the  one  before  the  court, 
growing  out  of  the  transaction  itself,  and 
executed  for  a  present  etmstderatlon,  do  not 
come  within  the  operations  of  the  statute  re* 
tttred  to,  and  that  it  (tlie  statute)  evidoitly 
refers  to  pre-existing  debts,  and  was  not  In- 
tended to  embrace  transactions  of  this  kind, 
where  the  debt  grows  out  of  the  transaction 
itsdf,  and  is  for  a  present  consideration.  We 
are  supported  in  this  position  by  an  opinion 
of  this  court  at  Its  January  term,  1871,  de- 
livered by  CUef  Justice  Pearson  In  the  case 
of  McKay  v.  Gilliam,  66  N.  0.  130,  constrn- 
Ing  the  act  of  1861  (chapter  4,  |  12).  which 
act  Is  substantlaJly  like  the  one  now  under 
consldontion.  The  same  principle  of  con- 
struction Is  also  recognized  In  Reese  v.  Cole, 
^  K.  O.  90,  although  that  case  arose  on  the 
constnH^tlon  of  the  statute  concerning  agri- 
cultural supplies.  However,  after  deciding 
the  point  raised  In  that  case,  CSilef  Justice 
Smith,  for  the  court,  further  sidd:  "A  similar 
method  of  construction  was  pursaed  In  ascer- 
taining the  meaning  and  giving  effect  to  a 
section  In  the  act  of  September  11,  18fa, 
which  declared  that  'all  deeds  of  trust  and 
nKVtgagea  bereafta  made  and  Judgments 


cmfeaaed  to  secure  debti  shall  be  vc^d  as  to 
creditors,'  unless  providing  tor  Ue  payment 
rata  of  all  tin  debts  and  Uabdlties  of  the 
maker.  It  was  held  In  McKay  v.  Gilliam, 
Sapra,  that,  notwithstanding  the  broad  terms 
of  the  act.  Its  purpose  was  *to  take  from 
debtors  the  right  to  give  preference  to  some 
creditors  to  the  exclusion  of  othera';  and  its 
operation  was  confined  to  pre-existing  debts, 
and  did  not  Include  a  loan  contracted  at  the 
time  of  the  execution  ot  the  deed  and  secured 
by  It"  We  are  Uierefore  furrier  of  tiw  (pinion 
that  the  act  before  us  is  intended  only  to  pre- 
vent a  preference  in  tavw  of  ive-exlsting 
creators  in  the  cases  spedfled  In  the  act  It- 
Bsit  The  auoellant  will  xtay  the  costs  of  this 
proceeding. 

OLABK,  J.  (concurring  In  the  result).  As 
the  court  holds  that  the  question  of  the  con- 
struction of  the  set  is  properly  ndsed  by  the 
record,  I  express  my  concurrence  In  the  oi^n- 
ion  that  the  act  only  applies  to  "assUcmnents 
and  other  cmveyances  of  like  nature,"  as  is 
stated  in  the  title,  and  torbtds  preferences 
being  given  by  such  to  existing  creditors,  and 
Umt  It  has  no  application  to  mortgages,  crop 
llens^  or  other  conveyances  which  may  be  ex- 
ecuted to  secure  a  debt  or  loan  created  at  the 
same  time  with  the  executlan  of  such  convey- 
ance, nor  where  the  conveyance  is  executed 
to  secure  advances  thereafter  to  be  made. 
McKay  V.  Gilliam,  66  N.  O.  130.  But  I  re- 
gret I  cannot  concur  with  the  majority  of  the 
court  that  the  question  is  innperly  before  us 
in  this  proceeding.  The  submission  of  a  "con- 
troversy without  action"  under  the  Code  (sec- 
tion 567)  Is  simply  an  Inescpenslve  and  iKK>mpt 
{proceeding  to  obtain  the  decision  of  the  court 
as  to  the  rights  of  the  mrtles  in  a  matter 
where  the  facts  are  not  disputed.  It  dispensra 
wltb  summons  and  pleadings,  and  can  be  sub- 
mitted to  the  Judge  at  chambera  as  weU  as 
at  term.  But  it  is  not  Intended  as  a  mode  of 
propounding  quotes  to  the  court  to  settle  ab- 
stract questions  of  law,  when  no  Judgment 
can  be  rendered  directing  the  defendant  to 
do  or  not  to  do  some  particular  act  McKeth- 
an  V.  Ray,  71  N.  0. 165;  Little  v.  Thome,  93 
N.  C.  60;  Mlllikan  v.  Pox,  84  N.  C  107.  It 
Is  a  substitute  for  a  civil  action,  and  must 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  upon  which  the  court  could  have 
I'endered  a  Judgment  If  presented  by  com- 
plaint and  demmrer.  The  question  here 
sought  to  be  decided  could,  of  course,  be  pre- 
sented In  this  manner  of  proceeding,  but  only 
upon  sufficient  facte  steted.  In  toe  present 
case  all  the  facte  agreed  are  that  Carringtmi, 
being  Indebted  to  the  plaintiff,  executed  a 
mortgage  to  his  codefendant  to  secure  a  loan 
made  at  the  time  of  the  execution  of  the 
mortgage,  and  the  plabitlff  asks  a  deme  that 
such  mortgage  be  declared  void  as  to  him. 
Suppose  the  plaintiff  had  been  ourect  in  al< 
leglng  that  the  mwtgage  was  void,  does  the 
bare  fact  that  a  debtor  executes  a  void  mort- 
gage entitle  any  creditor  to  obUIn  a  decrr« 
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HM  the  mortgage  Is  votd?  How  la  he  hurt 
by  It?  Hie  creditor  whose  debt  has  not  been 
reduced  to  Jndgmoit  has  no  lien  on  any  par- 
ticular land  of  the  debtor.  He  has  no  ground 
even  to  ask  that  the  mwtgage  be  removed 
as  a  cloud  on  his  title.  There  is  no  allega- 
tion or  agreement  here  that  the  defendant 
Carrlngton  has  Included  In  this  mortgage 
property  above  his  homestead,  which  would 
otherwise  hare  been  liable  to  execution  for 
the  plaintiff's  debt,  and  that  the  defendant 
has  mme  other  property  liable  to  the  plain- 
tiff's execution.  Nor  Is  it  averred  that  the 
plaintiff  has  judgment  and  execution,  and,  if 
he  had,  no  reason  Is  shown  why  he  could  not 
sell  under  It,  and  buy  the  property  embraced 
In  the  alleged  mortgage,  treating  it  as  void. 
It  does  not  appear  even  that  the  mortgage 
has  been  registered.  It  Is  true  the  affidavit 
sets  oat  that  this  Is  a  bona  fide  action,  but 
it  does  not  appear  that  the  plaintiff  has  suf- 
fered or  will  suffer  any  detriment,  nor  that 
the  courts  can  render  him  any  aid.  Indeed, 
on  the  t&cta  agreed,  there  is  no  Judgment 
that  the  court  could  render,  unless  it  is  that 
of  passing  upon  the  abstract  question  of  the 
construction  of  the  act  Nor  can  I  concur 
that  the  response  of  the  court  (114  N.  C.  928, 
21  S.  B.  963)  to  the  Inquiry  of  the  governor 
OS  to  the  tenure  of  Judicial  office  is  a  prece- 
dent In  this  case,  which  concerns  merely  the 
rights  of  parties  litigant  In  a  dvU  action  of 
a  private  nature. 

FITRGHBS,  J.  Concurring  In  the  opinion 
of  the  court  ddivered  by  JusUce  MONTGOM- 
ERY, I  regret  that  there  Is  any  reason  why 
any  member  of  the  court  should  feel  that  he 
was  not  authwlzed  In  this  proceeding  to 
give  his  opinion  as  to  the  proper  construc- 
tion of  the  act  of  March  13,  1895.  We  are 
bound  to  see  from  the  proceeding  before  us 
(If  we  close  our  eyes  to  ail  other  sources  of 
information)  that  it  Involves  a  matter  of 
great  Interest  to  the  business  of  the  state. 
The  main  question,  and  the  one  intended  to 
be  presented  for  our  consideration,  Is  the 
construction  of  the  act  of  March  13,  1896, 
and  four  members  of  the  court  have  given 
their  opinion,  construing  this  act  to  apply 
only  to  pre-existing  debts  at  the  time  of 
malting  the  mortgage  or  other  security,  and 
not  to  debts  made  contemporaneous  with 
and  agreed  at  the  time  of  their  maldng  to 
be  thus  secured.  The  other  member  of  the 
court,  for  reasons  which  he  assigns,  declines 
to  express  any  opinion  as  to  the  construction 
of  the  act  Then,  I  take  it  that  the  construc- 
tion of  the  act  Is  settled,  so  far  as  the  opinion 
of  four  of  the  justices  of  this  court  can 
settle  a  question.  But  while  this  is  so,  two 
of  the  justices  are  of  the  opinion  that  the 
question  is  not  presented  in  such  a  way  as 
to  justify  the  court  in  giving  any  opinion  as 
to  its  construction,  and  tliis  Is  the  reason  for 
my  writing  tUs  opinion. 

The  majority  of  the  court  were  not  Inad- 
vertent to  the  objections  made  by  the  mi- 


nority, and  for  these  reasons  did  not  under- 
take to  render  a  formal  Judgment,  affirming 
or  overruling  the  judgment  of  the  court  be- 
low, but  simply  expressed  their  opinion  as  to 
the  construction  of  the  act.  And  in  doing 
this  we  thought  we  were  fully  warranted  by 
the  precedents  of  this  court  and  the  matter 
of  the  tenure  of  the  Judges  (114  N.  C.  923,  21 
S.  E.  963)  is  cited  in  the  opinion  of  the  court 
as  authority  for  the  action  of  the  majorityi 
The  learned  members  of  the  court  Chief  Jus- 
tice Shepherd  and  Justices  Avery  and  Bur- 
well,  who  rendered  the  opinion  in  that  mat- 
ter, put  it  upon  the  ground  that  It  was  "in 
the  ^ture  of  a  submission  of  the  contro- 
versy in  reference  to  their  terms  of  office, 
without  a  formal  action."  This  seems  to  be 
authority  for  the  action  of  the  majority  of 
the  court  in  this  proceeding.  But  the  minor- 
ity say  not  for  the  reason  that  it  was  In 
response  to  a  letter  from  the  governor  as  to 
a  grave  constitutional  question,  in  which  the 
public  was  Interested;  that  It  was  not  an 
adjudication  as  to  the  rlgnts  of  the  officers 
whose  terms  were  In  question.  But  the  court 
felt  that  they  would  voluntarily  accept  the 
advice  as  decisive.  It  Is  true  that  the  gov- 
ernor's letter  to  the  court  suggested  an  im- 
portant question  for  its  decision,  and  we 
think  one  proper  for  them  to  act  upon;  but 
he,  as  governor,  had  no  Interest  In  it  His 
election  or  term  of  office  was  in  no  way  in- 
volved. He  did  not  order  the  election,  or 
hold  the  election.  These  were  provided  for 
by  the  legislature.  He  could  not  add  to 
or  take  one  day  from  the  terms  of  the 
judges,  with  or  without  the  opinion  of  this 
court  And  it  is  conceded  tiiat  the  opinion 
of  this  court  in  that  proceeding  could  not 
do  ao.  But  the  opinion  was  given  because  it 
inv(dved  a  i^rave  constitutional  question,  In 
which  the  public  was  Interested,  and  because 
tlie  court  had  reasons  for  thinking  that  the 
parties  really  interested  wished  the  opinion 
of  the  court  and  would  be  governed  by  it 
This  was,  as  I  have  said,  an  important  ques- 
tion, and  one,  as  I  thinic,  proper  to  be  decid- 
ed by  this  court  But  it  was  not  necessary 
to  the  administration  of  the  courts.  It  Is 
most  probable  there  would  have  been  elec- 
tions held  for  these  offices  without  this  opin- 
ion, and  if  there  had  not  been,  and  in  this 
way  a  vacancy  had  occurred,  the  govemw 
was  authorized  by  the  constitution  to  fill  It; 
so  the  administration  of  Justice  would  hare 
gone  on. 

But,  again,  it  Is  contended  by  the  minority 
that  section  567  of  the  Code  is  only  intend- 
ed to  do  away  with  the  formalities  of  plead- 
ing, and,  to  properly  constitute  a  case  under 
this  section,  It  ought  to  contain  sufficient 
averments  to  constitute  a  cause  of  action 
upon  which  the  court  could  go  to  Judgment 
I  agree  to  this  proposition,  but  I  do  not  agree 
that  Webb  v.  Hicks  (decided  at  this  term) 
21  S.  £.  672,  is  In  conflict  with  the  action  of 
the  majority  of  the  court  in  this  case.  In 
Webb  V.  Hicks,  supra,  the  court  Ij^ow  held 
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tbat  the  pUdntlffs  were  not  entltied  to  re- 
corer,  and  this  conrt,  in  reviewing  tbe  appeal 
of  plalntUfs,  were  of  the  opinion  that  plain- 
tiffs' complaint  did  not  state  a  cause  of  ac- 
tl<ni,  and  "afiBrmed"  the  Jadgment  of  tbe 
court  below.  It  Is  not  In  point  in  tills  case, 
as  I  tUnk.  But,  admitting,  as  I  do,  tliat 
there  should  be  sufflciwt  averments  to  en- 
able the  court  to  proceed  to  Judgment,  this 
does  not  prevent  tbe  court  from  giving  Its 
oplni<Hi  In  a  case  of  each  importance  as  ibis; 
and  I  think  the  court  Is  sustained  In  so 
doing,  not  only  by  tbe  case  in  114  N.  C.  923. 
21  S.  E.  963,  but  also  by  such  cases  as  the 
following:  In  McBryde  t.  Patterson,  78  N. 
G.  412,  which  was  a  <»ntwt  lietweaa  chil- 
dren of  the  same  mother,  some  legitimate 
and  some  Ul^tlmate,  as  to  property,  this 
court  (Etaolth.  O.  J.,  delivering  the  opinion) 
discusses  and  decides  the  case  upon  its 
mnits,  and  then  holds  that  the  appeal  was 
prematurely  taken,  and  dismisses  the  ap- 
peal. In  State  v.  Divine,  98  N.  a  778.  4  S. 
E.  477,  a  case  coming  up  by  successive  ap- 
peals from  a  JusUce's  court  to  this  court 
upon  the  construction  of  a  statute  changing 
the  presumption  of  evidence,  this  court  fully 
discusses  the  case  upon  the  merits,  and  de- 
clares the  act  unconstitutional  and  void. 
Smith,  C.  J.,  dellwlng  the  opinion  of  the 
court,  says:  "We  have  gCHie  into  the  ques- 
tion In  order  to  settle  the  question  of  the 
validity  of  the  statute  In  Its  application  to 
the  case  before  us,  and  because  it  will  prac- 
tically put  an  end  to  the  litigation."  The 
case  was  then  dismissed,  for  the  reason  that 
the  special  verdict  appealed  from  was  not 
sufficient  to  found  a  Judgment  upon.  In 
Guilford  Co.  v.  Georgia  Co.,  109  N.  C.  310, 
13  S.  S.  861,  which  was  before  this  court 
simply  upon  a  motion  for  a  certI<HrarI,  as 
a  substitute  for  an  appeal,  in  which  tbe  court 
discussed  and  decided  tbe  case  upon  its 
merits  (Clark,  J.,  dellv«*Ing  the  opinion  of 
the  court),  and  then  refused  the  motion  of 
defendant  for  the  certiorari  to  bring  the 
case  to  this  court  In  State  v.  Tyler,  86  N.  C. 
S69,  a  case  involving  the  question  as  to 
whether  a  solicitor  was  entitled  to  a  $4  or 
$10  tax  fee,  this  court  went  into  a  full  dis- 
cussion of  the  case  upon  Its  merits  (Ashe,  J., 
delivering  tbe  opinion  of  the  court),  and 
closes  the  opinion  as  follows:  "But  as  the 
state  has  no  right  to  appeal  in  this  case, 
and  has  no  Interest  In  the  question,  the 
case  is  dismissed."  In  Milling  Co.  v.  Findley, 
110  N.  C.  411, 16  a  E.  4,  the  court  (Clark,  J., 
delivering  tl'e  opinion)  discusses  the  case 
CD  Its  merits,  and  sustains  the  Judgment  be- 
low, and  thai  says  the  appeal  1b  premature, 
and  cannot  be  sustained.  In  State  v.  Wylde. 
110  N.  O.  000,  10  S.  B.  6,  being  an  Indict- 
ment for  bigamy,  the  court  discusses  and  de- 
cides the  case  upon  its  merits  (Clark,  J., 
delivering  the  opinion),  and  then  dismisses 
the  appeal  upon  the  ground  that  the  affida- 
vit up<Hi  which  defendant  appealed  was  in- 
aufficlent  to  bring  the  case  to  this  court  In 


State  V.  liockyear,  95  N.  C.  633,  which  was. 
an  indictment  for  selling  liquor  by  the  Cap- 
ital Club  of  the  City  of  Baleigh,  tbe  'c^urt 
thought  It  of  sufficient  public  Importance 
(Smith,  C.  J.,  delivering  the  opinion)  to  dis- 
cuss and  decide  the  cai^  upon  its  merits.  In 
which  he  gives  the  following  reason  for  de- 
ciding a  case  not  properly  before  the  court: 
"The  wish  of  the  parties  that  It  should  be 
settled,  and  the  law  declared,  so  that  it 
might  be  olmerved  in  Its  integrity;"  and 
tlien  proceeded  to  dismiss  the  case  because 
there  was  no  Judgmmt  in  the  court  below, 
and  none  could  be  pronounced  by  this  court 

There  was  no  difficulty  In  nnderstaudlug 
the  point  Intended  to  be  presented  to  the 
court  by  this  case.  No  one  hss  complained 
of  it  on  that  account  Then,  1  repeat,  treat- 
ing this  case  as  in  no  better  condition  than 
It  would  have  been  In  a  regular  action,  with 
a  complaint  alleging  all  the  facta  contained 
in  this  submission,  with  a  demurrer  to  tbe 
complaint,  will  not  the  casea  cited  above 
Justin  the  court  In  giving  Its  opinion  upon 
the  merits  of  the  controversy?  If  it  was  of 
sufflcloit  importance  to  decide  whether  a  so- 
licitor was  entitled  to  a  ^  fee  or  a  910  fee 
to  Induce  the  court  to  decide  the  case  upon 
its  merits,  though  It  was  before  the  court 
on  the  appeal  of  the  state,  which  the  .court 
say  had  no  Interest  In  the  question  and  no 
right  to  appeal.  Is  not  the  question  presented 
by  this  case  of  snfflcleut  Importance  to  Jus- 
tify the  court  in  giving  Its  opinion  upon  the 
construction  of  this  act?  If  the  construc- 
tion of  an  act  of  the  legislature  changing  the 
rule  of  evidence,  as  In  Divine's  Case,  supra, 
was  of  sufficient  importance  to  Justify  the 
court  to  pass  upon  It,  and  declare  an  act  of 
the  legislature  unconstitutional  "because  It 
will  practically  put  an  end  to  the  litigation,'' 
is  not  the  matter  now  before  the  court,  which 
must  seriously  affect  tbe  whole  business  In- 
terest of  the  state,  sufficient  to  Justify  the 
court  in  giving  Its  opinion  as  to  tbe  construc- 
tion of  this  statute?  Or  if  the  question  as 
to  whether  the  Capital  Club  had  the  right  to 
retail  liquor  was  of  sufficient  public  lm[>ort- 
ance  to  Justify  the  court  In  considering  and 
passing  upon  the  merits  of  that  case,  when 
It  was  not  before  tbe  court  In  such  a  way  as 
to  authorize  the  court  to  pronounce  any 
Judgment,  Is  not  this  case  of  sufficient  pub- 
lic Importance  to  justify  the  court  In  giving 
Its  opinion  as  to  the  construction  of  the  act 
of  March  13, 1885? 

But  It  is  contended  these  cases  do  not  ap- 
ply, for  the  reason  that,  although  the  court 
gave  Its  opinion  when  It  had  no  case  proper- 
ly constituted  before  It,  the  court,  after  giv- 
ing the  opinions  in  the  cases  referred  to, 
then  dismissed  the  appeals;  and  as  to  wheth- 
er this  was  more  consistent  with  the  views 
of  my  brethren  who  dlffw  with  the  majority 
I  will  not  pretend  to  say,  as  I  am  not  deal- 
ing with  that  question.  But  It  Is  said  the 
court  should  have  reversed  or  affirmed  the 
Judgmwit  below;  that  there  la  no  middle 
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ground.  Did  the  court,  In  the  cases  cited 
above,  reverse  or  affirm  the  Judgmeuts  be- 
low? But  supposing  this  may  not  be  con- 
sidered an  answer  to  this  position;  that  the 
court  should  have  reversed  or  affirmed  the 
Judgment  In  the  court  below.  I  wish  to  give 
my  own  answer  to  this  proposition.  It  Is 
contended  by  the  minority  that  the  case  does 
not  state  facts  sufficient  to  authorize  a  Judg- 
ment, and  the  Judgment  pronounced  thereon 
Is  a  nullity.  If  they  are  correct  in  this  po- 
sition, then  no  Judgment  we  could  have  pro- 
nounced here  would  have  made  It  valid. 
There  was  no  use  In  shooting  at  a  dead  duck. 
And,  If  there  Is  a  sufficient  statement  Of 
facts  to  authorize  the  Judgment  below,  then 
their  whole  theory  that  the  court  was  wrong 
In  passing  upon  the  question  falls  and  falls 
to  the  ground.  Which  horn  do  they  take? 
But,  again,  if  the  court  had  the  right  to  con- 
sider It,  and  then  dismiss  It,  as  in  Divine's 
Case,  in  Tyler's  Case,  In  Lockyear's  Case, 
supra,  or  In  the  case  of  County  of  Guilford  y. 
Georgia  Co.,  supra,  when  It  was  only  before 
the  court  on  an  application  for  a  certiorari 
to  bring  It  to  this  court,  did  not  the  court 
have  the  right  to  consider  this  case  without 
dismissing  It?  Does  not  the  greater  Include 
the  less,  whether  it  is  called  middle  ground 
or  not? 

I  have  not  undertaken  to  argue  the  con- 
struction of  the  act  as  given  by  the  court 
So  far  as  I  know,  there  is  no  difference  of 
opinion  as  to  this.  I  say  so  far  as  I  know, 
as  I  am  not  authorised  to  speak  for  Justice 
AVEBY  on  this  point.  But  I  hare  only  en- 
deavored to  show  that  the  court  Is  Justified 
by  precedent  In  the  action  it  has  taken  In 
this  casft  But  I  will  say.  In  passing  from 
this  case,  that,  in  my  opinion,  the  act  of 
March  13,  lSd6,  is  so  little  Uke  the  statute  of 
13  BUz.  (Code,  8  i^S)  that  It  would  hardly 
be  safe  to  reason  from  the  analogy  of  that 
statute,  to  construe  the  act  of  the  13th  of 
March.  The  statute  of  Bllsabeth  does  not 
moiA  any  conveyance,  unless  there  is  an  in- 
tent to  defraud  or  d^ay  the  payment  of  the 
creditors  of  the  maker,  and  then  such  cred- 
itors mnst  be  defrauded,  hindered,  and  de- 
layed, or  the  c(mveyance  is  -ndld.  This  stat< 
ute,  without  regard  to  intent  or  as  to  wheth- 
er any  one-  is  damaged  or  not,  declares  the 
conveyance  utterly  void  if  fbe  msker  is  in- 
debted to  any  one  else  at  the  time  of  making 
the  same. 

AYBBT,  3.  (dissenting).  The  statute  (Code, 
I  667)  was  enacted  in  order  (said  Pearson, 
C.  J.,  in  McKethan  t.  Bay,  71  N.  C  170)  "to 
dispense  with  tlte  formality  of  summons, 
complaint,  and  answw."  It  would  mani- 
fest^ lead  to  absurdlt7  to  hold  tliat  the  "con- 
trover^  without  action"  was  intended  to  in- 
clude any  other  ttian  a  legal  controversy,  if 
the  statute  did  not  relieve  us  of  discussing 
the  general  iHlnclple  by  declaring  in  plain 
tarme  ttiat  It  mnst  be  between  "parties  to 
is  questifm  la  difference^  which  might  be  tbs 


subject  of  a  civil  action."*  It  follows,  nec- 
essarily, that,  before  the  court  can  consider 
such  a  proceeding,  it  must  be  satisfied  from 
the  statement  tliat  a  •cause  of  action  exlstis, 
and  this  can  only  appear  when  from  the 
sworn  statement,  however  Informally  or  In- 
artlstically  drawn,  the  court  can  gathor  facts 
sufficient  to  constitute  "the  subject  of  a  civil 
action."  Hence  it  has  been  held  that,  where 
the  "case  containing  the  facts"  ddes  not 
show  that  the  court  has  Jorlsdictlon,  the  pro- 
posed controversy  mnst  be  dismissed.  Lit- 
tle V.  Tborne,  93  N.  a  09,  Following  num- 
berless precedents,  beginning  with  Tucker  v. 
Baker,  86  N.  C.  1,  this  court  has  held  during 
the  present  term,  In  the  case  of  Webb  v. 
Hlcke  (Justice  Furches  delivering  the  opin- 
ion of  the  court),  that  where  facts  cannot  be 
gathered  from  the  whole  complaint  that 
would,  if  true,  entitle  a  plaintiff  to  recover, 
the  action  must  be  dismissed.  Lassiter  t. 
Boper,  114  N.  C.  17,  18  S.  B.  91Q. 

In  the  case  at  bar  it  Is  set  forth  in  the 
sworn  statement  that  Hiram  Jones,  one  of 
the  parties,  l>orrowed  $100  from  another 
party,  W.  T.  Garrlngton,  on  the  23d  of 
March,  1895.  The  mortgage,  with  the  pro- 
hate  and  certificate  of  registration.  Is  set 
forth  in  full,  and  then  ftrflows  the  portion  of 
the  affidavit  upon  which  the  status  of  the 
case  in  court  depends,  which  is  as  ft^ows: 

"That,  at  the  time  of  and  before  the  ex- 
ecution of  said  mortgage,  said  Hiram  Jones 
was  indebted,  by  note,  to  O.  a  Farthing, 
above  named.  In  the  sum  of  one  hundred 
dollars;  and  said  Farthing  con^ds  that 
said  mMtgage  is  void,  for  the  reason  that  at 
the  date  of  its  execution  lie  was  a  creditor 
of  said  Jones,  as  above  stated,  whereas  said 
W.  T.  Carrington  and  Hiram  Jones  contmid 
that  neithw  the  lettw  nor  the  spirit  of  the 
new  antlpreference  law  embraces  a  case  of 
thto  kind,  in  which  one  person,  howerw 
much  indebted  at  the  time,  creates  a  new 
debt,  and  seeks  to  secure  the  same  by  mort- 
gage, trust  deed,  or  other  security.  And,- 
BO  desiring  to  save  costs  and  trouble,  they 
ask  the  decision  of  the  court  upon  the  state 
of  facts.  W.  T.  Carrington.  Hiram  Jones. 
G.  C.  Farthing." 

"W.  T.  Carrington  and  G.  C.  Farthing,  be- 
ing duly  sworn,  state  that  tills  controversy 
is  real  and  the  proceedings  In  good  faith,  to 
determine  the  rights  of  the  parties.  W.  T. 
Carrington. 

"Sworn  to  and  subscribed  before  m^  this 
April  1,  1885.  Witness  my  hand  and  nota- 
rial seal.  Chas.  K.  Faucette,  Notary  Public." 

The  act  of  March  18,  1895,  provides  that 
"all  conditional  sales,  mortgages  or  deeds 
In  trust,  which  are  executed  to  secure  any 
debt,  obligation,  note  or  bond  which  gives 
preference  to  any  creditor  of  the  maker,  shall 
be  absolutely  void  as  to  existing  creditors." 
The  statute  of  13th  Elizabeth  (Code,  1 1546) 
declared  aU  conveyances  executed  "to  de- 
lay, hinder  and  .defraud  creditors  and  oth- 
ws  of  their  Just  and  lawful  actions,"  etc. 


Digitized  by  Google 


N.a) 


PABTHlXa  «. 


CABttlNGTON. 


**ojil7  as  to  that  person,  his  belrs,"  etc..  "to 
be  utterl7  y<M  ftnd  of  no  effect"  Before 
tbe  enactment  of  that  statute,  It  vaa  neceft- 
sary  to  Invoke  the  aid  of  a.  court  of  egnltr 
to  hare  a  deed  declared  Toid  for  fraud;  and 
where,  by  that  or  any  other  statute,  deeds 
are  pronounced  Told  as  against  creditors.  In 
order  to  secure  a  formal  declaration  of  their 
inralldlty,  the  moving  party  must  ask  re- 
lief that  would  have  been  administered  tor- 
merly  solely  In  a  court  of  equity.  It  does 
not  appear  that  the  creditor  Farthing  has 
sued  upon  the  note  due  him,  or  that.  If  he 
had  obtained  judgment  and  issued  execu- 
tion thereon,  he  could  not  have  realized  his 
debt  by  the  sale  of  other  property.  Upless 
the  creditor  has  the  rig^t  upon  the  state 
of  fftcts  inesented,  to  den^d  a  formal  deo- 
hiratlon  of  the  court  that  the  mortgage  is 
Toid,  no  cause  of  action  is  stated  upon  which- 
be  can  demand  any  Judgment  whatever. 
Southerland  v.  Harper,  83  N.  O.  200.  Farth- 
ing has  shown  no  shadow  of  .a  clahm  to 
either  tbe  specific  personal  pwpevty  or  the 
laud  covered  by  the  mortgage  to  Carrlng- 
ton,  and  there  is  not  the  slightest  ground, 
th^efore,  for  Invoking  the  aid  of  tbe  court 
to  ronove  a  (Oond  from  property  to  which 
he  luui  shown  no  apparent  right  or  title. 
Browning  t.  Lavender.  IM  N.  a  68,  10  S. 
B.  77;  Peacock  v.  Stott.  104  N.  G.  154.  10 
S.  E.  406L  "A  cause  of  action  Is  generally 
held  to  be  a  union  of  the  right  of  the  plaln- 
tur  and  its  infringement  \v  the  def^dant." 
1  Bnc.  PL  &  Prac  p.  116.  The  two  ele- 
ments are  the  right  of  the  plaintiff  and 
omission  of  duty  at  wrong  on  the  part  of  the 
defendant  Hayes  t.  Ollnkscales,  9  S.  0. 
441.  Here  the  only  right  shown  to  be  in 
Farthing,  in  whose  favor  an  attempt  is 
made  to  state  a  cause  of  action  if  any  ex- 
ists, Is  that  to  sue  for  and  recover  the  sum 
of  SlOO  due  him.  but  there  is  an  utter  fail- 
ure to  indicate  how  the  mortgage,  without 
further  explanation,  interferes  with  that 
right  There  must  be  an  allegation  of  a 
br^h  or  of  a  neglect  of  duty,  and  a  dam- 
age reSTdting,  In  order  to  properly  constitute 
the  suit  in  court.  Cooley,  J.,  In  Post  v. 
Campau,  42  Mich.  96,  8  M.  W.  272.  The 
Oodes  of  OItH  Pi-ocedure  create  no  new 
causes  of  action.  Rights  are  entirely  Inde- 
pendent of  remedies.  Whatever  was  a  cause 
of  action  at  law  or  a  ground  of  relief  In 
equity  before  Codes  Is  now  remediable  In  a 
civil  action,  and  whatever  was  remediless 
before  Is  now  remediless  under  the  Codes. 
1  Enc.  Pi.  &  Prac.  p.  145. 

There  must  be  some  limit  to  the  exercise 
of  Jurisdiction  under  section  567.  It  Is  well 
settled  that  a  respectful  letter  from  the 
learned  members  of  the  bar,  who  represent 
the  parties  to  this  proceeding,  asking  the 
court  to  advise  them  as  to  some  controTersy 
that  had  not  but  might  In  the  near  future 
arise,  would  give  the  subject-matter  of  the 
communication  no  standing  In  the  superior 
court,  or  by  appeal  here.  I  am  at  a  loss  to 


know  how  the  line  can  be  drawn  so  as  to 
guide  the  l^al  profession  and  protect  the 
courts  against  being  forced  to  spend  their 
time  in  deciding  epeeulatlve  questions,  be- 
tween the  rule  that  the  statement  of  facts 
BufOclent  to  constitute  a  cause  of  action 
shall  be  regarded  as  an  essential  prerequisite 
to  the  consideration  of  a  controversy  sub- 
mitted without  action,  and  the  loose  prac- 
tice of  allowing  affidavits  suggesting  that  a 
questton  of  vital  Into^st  to  the  public  is 
about  to  arise,  and  requesting  the  court  to 
relieve  the  parties  of  the  trouble  and  ex- 
pense of  proceeding  In  the  prescribed  way, 
and  to  give  it  a  proper  status  in  court  I 
cannot  concur  with  my  brethren  in  the  view 
that  the  letter  of  advice  to  the  head  of  a 
co-ordinate  branch  of  the  government  (114 
N.  a  925,  21  S.  B.  963)  Is  a  precedent  for  en- 
tertaining and  deciding  this  case.  There 
tbe  feourt  followed  a  former  precedent  In  ad- 
ri^ng  a  co-ordinate  department  (the  l^lsla- 
ture)  about  a  matter  that  confronted  It  at 
the  moment  and  involved  a  grave  consti- 
tutional question  upon  which  that  d^art- 
ment  was  called  upon  to  act  immediate. 
There  the  court  gave  advice  In  order  to 
point  out  the  line  of  duty,  which  was  pre- 
scribed by  the  constitution,  and  it  vnu  not 
necessary  to  render  a  Judgment  Here  we 
must  either  render  a  Judgment  or  dismiss 
the  case  tofr  want  of  Jurisdiction.  There  is 
no  middle  ground.  If  we  have  no  Jurisdic- 
tion, aa  the  modified  opinion  of  tbe  court 
seems  to  concede,  then  our  Judgment  is  a 
nullity.  It  is  familiar  learning  that  a  Judg- 
ment, where  the  court  has  no  Jurisdiction, 
Is  not  conclusive.  It  seems  to  me  thai, 
where  it  Is  conceded  that 'a  case  is  coram 
non  Judlce,  the  .court  can  render  no  Judg- 
ment; and  it  is  manifestly  our  duty  to  dis- 
miss, unless  we  mean  to  hold  that  any  two 
private  citizens  have  the  same  right  to  ask 
for  advice  about  their  differences  tliat  the 
legislature  or  the  govenutf  has  to  Invoke 
our  aid  In  acting  upon  a  grave  constitu- 
tional question,  upon  which  immediate  action 
Is  Inevitable.  To  this  proposition  I  cannot 
give  my  assent  and.  In  my  view  of  the  case. 
I  cannot  concur  with  my  brethren  without 
assenting  to  It 

The  letter  to  the  governor  which  is  re- 
ferred to  was  not  an  adjudication  as  to  the 
rights  of  the  Judicial  offlrers  whose  terms 
were  In  question.  But,  feeling  that  they 
would  voluntarily  accept  the  advice  as  de- 
cisive, tbe  court  simply  endeavored  to  ex- 
hibit a  proper  appreclatlop  of  the  rights  of  the 
Judges,  and  at  the  same  time  to  show  cour- 
tesy to  the  chief  executive  of  the  state  that 
had  been  considered  due  both  departments 
when  similar  requests  had  l>een  theretofore 
made.  It  has  never  been  once  suggested 
that  the  frequent  designations  of  actions 
for  possession,  since  feigned  actions  and 
forms  of  action  were  abolished,  In  1868,  as 
in  the  nature  of  actions  of  ejectment  war- 
rant this  court  in  entertaining  a  suit  be* 
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'  Sim  1^  deelantioit  Instead  of  by  mmmonfl, 
and  thus  dlaregardlng  the  reanlrement  of 
the  statute.  Code,  |  101.  I  see  no  more 
reason  for  attaching  greater  significance  to 
the  opresslon  "in  the  nature  of  a  contro- 
Tersy  without  action."  I  cannot  concur  In 
tb4  view  that  statntee  enacted  In  derogation 
of  general  law,  and  heretofore  construed 
Btrlctly  hj  this  court,  shall  be  deemed  modi- 
fied as  a  mere  Inference  from  the  nae  of 
such  Illustrations.  Bat  the  Judgment  of  the 
court  below  that  Jones'  mortgage  Is  not  void 
Is,  as  I  understand  the  opinion  of  the  court, 
left  undisturbed,  and  Is  allowed  to  conclude 
the  parties,  though  the  court  had  no  Jurisdic- 
tion to  try  It 

Whatever  may  be  the  magnitude  of  the 
question  InvolTed,  i  deem  It  my  dnty  to  re- 
frain from  the  expression  of  an  opinion 
upon  It,  Just  as  It  would  be  proper  to  de- 
cline to  respond  to  a  written  request,  ac- 
companied by  a  solemn  affidavit,  and  sent 
In  ad  Informal  way  by  some  other  highly 
respectable  citizens  of  the  state.  I  there- 
fore dissent  from  the  opinion  of  a  majority 
of  the  conrt  that  there  is  a  pn^rly  constl- 
tnted  case  before  us.  If  the  majorlty  of  the 
court  had  ordered  that  the  appeal  be  dis- 
missed for  want  of  Jurisdiction,  thus  va- 
cating the  Judgment  below,  which  will  now 
remain  Conclusive  on  the  parties,  the  qu^ 
tlon  whether  I  should  give  expression  to 
my  opinion  on  the  merits  might  have  been 
considered,  according  to  the  precedents,  one 
of  propriety.  But  where  the  court,  as  the 
concloslou  dednced  from  an  argument  to 
sustain  the  Jurisdiction,  simply  ordered  that 
the  appellant  pay  the  costs,  then,  with  great 
deference  to  this  views  of  others.  It  seems 
to  me  that  my  course  should  be  dictated  by 
a  sense  of  duty,  rather  than  of  propriety. 
When  the  letter  of  advice  referred  to  in  the 
opinion  of  the  court  was  sent  to  .the  gov- 
ernor, It  must  be  remembered  that  there 
was  no  Judgment  appealed  from  the  validity 
of  which  depended  upon  the  opinion  of  the 
conrt,  and  the  letter  concluded  no  one  as 
to  his  rights.  It  subserved  the  purpose  of 
poluttng  out  to  the  executive  department 
the  method  of  conducting  the  approaching 
electIon,~a  matter  upon  which  that  depart- 
ment was  required  by  law  to  take  action 
forthwith. 

(US  N.  o.  »} 

OARR  V.  COKE,  Secretar?  of  State. 

(Snpreme  Court  of  North  Carolina.    May  18, 
1S96.) 

EvAonfBitT  OF  Btatotbs —  Fbauditlist  Xtauoj^ 

Where  a  blU  Li  duly  signed  by  Ihe  preri- 
dent  of  the  senate  and  Bpeaker  of  the  house,  a 
court  canoot  go  behind  this  record,  and  inquire 
whether,  in  the  passage  of  the  UIl,  It  was  fraud- 
ulently «irolled  before  it  bad  be<b  read  before 
each  house  the  number  of  times  required  by  the 
constitution,  ^oagh  such  fact  Is  apparent  on  the 
face  of  the  jonmal  whidli  eadi  house  is  required 
bj  the  constitution  to  keep  of  its  ptocoMiogs. 
▲veiy  and  Clark,  JJ^  dlissntlng 


Appeal  team  mpolw  eonrl;  Wake  conn^; 
Henry  b.  Starbuck,  Judge. 

Actloa  by  Bllas  Carr  against  Octavlna 
Coke,  secretary,  of  state,  for  a  writ  of  man- 
damus. There  was  a  Judgment  fw  defend- 
ant, and  plalntUf  appeals.  Aflrmed. 

F.  H.  Busbee  and  Graham,  Boone  &  Boone, 
for  appeUant.  3.  B.  Batchelor  and  Atmi- 
stead  Jones,  for  app^ee 

FAIRCLOTH,  a  J.  Olie  plaintiff,  as  a 
citizen  and  taxitayer  of  the  state,  brings  thla 
action  against  the  defendant,  as  secretary  of 
state,  who,  by  virtue  of  his  office,  is  the  cns- 
todlan  of  all  acts  passed  by  the  legUdatnret 
or  which  purport  to  have  been  passed, 
whose  duty  It  is  to  deliver  certlded  copies  of 
said  acts  to  the  public  printer  for  pnbllca- 
tloui  The  prayer  Is  that  the  defendant 
show  cause  why  a  peremptory  mandamus 
shall  not  Issue  to  compel  him  to  remove 
the  act  In  consideration  frcon  his  files,  and 
why  he  shonid  not  be  enjoined  from  ddlver- 
Ing  a  certified  copy  of  the  same  to  the  pub- 
lic printer.  An  act  to  regulate  asslgnmmts 
and  other  conveyances  of  like  nature  In 
North  Carolina,  ratified  March  13,  1885,  Is 
the  one  under  consideration.  The  complaint 
alleges  that  the  act  was  signed  by  the  presi- 
dent of  the  senate  and  the  speaker  of  the 
house  of  representatives  on  the  said  13th  of 
March,  In  the  presence  of  each  house,  and 
purports  to  have  be«i  ratified  upon  that 
day;  that,  upon  Information  and  belief,  the 
act  did  not  become  law  according  to  the 
constitution  of  the  state;  that  the  Journals 
of  both  houses  show  that  It  was  not  read 
three  times  In  either;  that  It  was  never 
read  In  the  senate,  and  was  tabled  In  the 
house  on  Its  second  reading;  and  that  by 
some  unknown  fraudulent  means  the  bill 
was  enrolled  by  some  person,  unknown  to 
the  plaintiff,  and  signed  by  the  said  presi- 
dent and  speaker  by  mistake.  The  defend- 
ant answered,  denying  the  material  allega- 
tions. At  the  hearing  the  defendant  moved 
to  dismiss  the  action  on  the  ground  that  the 
court  had  no  Jurisdiction  to  grant  the  relief 
prayed  for  by  the  plaintiff.  The  motion  was 
heard,  and  his  honor  dismissed  the  action 
for  want  of  jurisdiction  to  grant  the  relief, 
on  the  ground  that  the  court  cannot  go  be- 
hind the  ratification  of  the  act  as  the  same 
appeared  In  the  office  of  the  secretary  of 
state.  With  the  act  before  us,  on  Its  face 
regular  and  In  due  form,  ratified  by  the  gen- 
uine signatures  of  the  president  of  the  sen- 
ate and  speaker  of  the  house,  the  question 
is  presented:  Can  the  court,  as  a  co-ordinate 
branch  of  the  government,  look  behind  this 
record,  and  Investigate  by  Inquiry  and  proof 
the  manner  in  which  this  record  was  estab- 
lished by  the  legislative  branch  of  the  gov- 
ernment, for  any  of  the  causes  alleged  In 
the  complaint?  It  may  be  stated  in  the  out- 
set that  It  Is  an  Important  question,  and  one 
that  baa  not  been  heretofore  ];)resented  dl- 
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tectly  to  thli  oonrL  Tbe  court  cannot  be 
bUnd  to  the  consequences  that  will  flow 
from  a  decision  either  way.  On  the  one 
hand.  If  we  cannot  took  behind  the  record, 
then  paid  and  corrnpt  men,  lobbyists,  and 
other  Interested  ones  In  and  around  the  leg- 
Islatlre  halls,  will  feel  more  confident  and 
safer  In  th^  disreputable  worit  On  the 
other  hand,  U  we  can  open  the  door,  and 
permit  every  act  of  the  legislature  to  be  In- 
quired Into,  bdiind  the  record,  for  any  of  the 
caosea  allied  in  the  complaint,  then  the 
state  will  be  planned  with  all  the  erlls  of 
a  TeiltaUe  Pandora's  box.  By  an  dxamlna* 
tlon  of  the  declsi(ai8  of  the  courts  of  the  dlf- 
ferait  states^  we  find  some  dlrmlty  among 
the  dedilfuis  and  the  opinions  of  emlnoit  Jn- 
ristB.  Those  courts  htdding  the  afflrmatiTe 
of  the  Question  as  a  role  have  done  so  1^ 
reason  of  some  inorlsion  in  their  state  con- 
BtttntlonB,  or  some  pre-vdsting  statutes.  In 
one  or  more  states  the  negatiTe  was  held, 
and,  after  a  change  in  their  constitutions, 
the  reverse  was  hdd  by  reason  of  some  new 
dause  fa  the  organic  law.  We  find  in  no 
state  otmstitntion  the  exact  wording  as  It  is 
in  onrs.  We  ore  therefore  left  to  reason 
with  ourselves,  and  construe  the  true  mean- 
ing of  onr  organic  law,  aided  by  the  beat  an- 
thoritlM  at  onr  command. 

Let  it  now  be  nndoptood  that  It  is  not  a 
qnestlon  of  frand  or  wrongdoing  In  the  legla- 
latiTe  halls,  as  alleged  in  the  cunplalut, 
with  which  we  are  confronted,  but  limply  a 
qnestlon  of  power.  It  cannot  be  said  that 
thia  court,  from  Its  origin  until  now,  has 
ever  failed  to  lay  its  hands  upon  fraud  or 
any  wrongdtdng,  whraevn  authorised  by 
law  and  requested  to  do  so.  If  crimes  are 
perpetrated  in  legislation,  the  authors  are 
llaUe,  and  cab  be  punliAed  as  other  Ti<da- 
tors  of  the  law;  and  possibly  a  reasmiable 
and  honest  tiEwt  hf  the  proptf  authorities 
would  Mng  to  light  the  authors  of  the 
wrong,  if  any  has  been  don&  There  Is  now 
before  the  conrt  in  this  proceeding  no  one 
who  is  in  the  lightest  degree  alleged  or 
supposed  to  be  connected  with  wrongdoing 
In  this  matter.  So,  then,  we  are  consider- 
ing a  qnestlon  of  powor,  and  not  of  InTSsti- 
gatlon  behind  the  record  of  a  co-ordinate 
branch  of  the  state  government.  Oor  con- 
stitution (article  2,  1 16)  declares  that  "each 
house  shall  ieep  a  journal  ot  Its  proceed- 
ings which  shall  be  printed  and  made  pub- 
lic immediately  after  the  adjournment  of 
the  general  assembly";  and  In  section  23: 
"All  bills  and  resolntlims  of  a  legislative  na- 
ture shaU  be  read  three  times  In  each  house 
before  they  pass  Into  laws;  and  shall  be 
signed  by  the  presiding  officers  of  both 
housee."  What  shall  be  the  entries  on  the 
Journals  Is  not  Indicated  by  the  constitu- 
tion, except  as  above.  It  Is  the  province 
and  duty  of  ttie  court  to  construe  and  Inter- 
pret l^lslative  acts,  and  see  If  they  disre- 
gard or  violate  any  provision  of  the  consti- 
totitni,  and.  If  so  found,  to  declare  them  In- 
▼^8.B.no.l— 2 


valid,  and  this  Is  done  upon  the  foce  of  the 
act  itself.  Beyond  this  duty  arises  the  ques- 
tion of  power  in  the  court  to  look  behind 
the  legislative  record,  and  inquire  Into  Its 
proceedings  for  any  canae  set  out  In  the 
complaint  Our  decision  upon  this  question 
Is  based  upon  the  "reason  of  the  thing,"  up- 
on public  policy  for  the  best  Interests  of  the 
stat^  and  upon  the  decisions  of  other  courts 
and  onr  own,  which  commrad  themselves  to 
our  minds,  some  of  which  are  now  cited. 
At  common  law  the  ratlflcafion  and  approval 
of  an  act  of  parliament  was  conclusive  and 
u^mpeachable,  etc.  "An  act  of  parliament, 
thus  made.  Is  the  exercise  of  the  highest  au- 
thority that  this  kingdom  acknowledges  u[>- 
on  earth."  "And  It  cannot  be  altered, 
amended,  dispensed  with,  suspended,  or  re- 
pealedf  bat  In  the  same  forms,  and  by  the 
same  antluHltr  of  paiilament;  for  It  Is  a 
maxim  in  law  that  it  requires  the  same 
strength  to  dissolve  as  to  create  an  obliga- 
tion." 1  BL  Comm.  US,  188.  "The  Journal 
Is  of  good  use  for  the  IntOTcoorseS  between 
the  two  houses,  and  the  llk<^  bnt  when  the 
act  Is  passed  the  Journal  Is  expired.  The 
Journals  of  i»riiament  are  not  records,  and 
cannot  weaken  or  control  a  statute,  which  is 
a  record,  and  to  be  tried  only  by  Itself." 
Bex  T.  Amndel  CFrlnlty  Term,  U  Jac)  Hob. 
lAB-Ill.  Brodnax  v.  Groom.  64  N.  C  244, 
was  a  question  upon  a  private  act  requiring 
80  days'  notice  of  application,  required  by 
article  11,  I  4,  of  the  constitution,  and  the 
motion  was  to  prove  that  the  notice  had  not 
been  given.  Feanon,  a  J.,  said:  "We  are 
of  (pinion  that  the  ratiflcatlott  cerUfled  by 
the  lieutenant  govonor  and  the  speaker  of 
the  house  of  r^resentativea  makes  it  a 
"matter  at  record,'  which  cannot  be  impeach- 
ed before  the  courts  in  a  collateral  way. 
Lord  C3oke  says,  'A  recwd  until  revwsed  Im- 
porteth  voity.'  There  can  be  no  doubt  that 
acts  of  the  legislature,  like  Judgments  of 
courts,  are  matt^  of  record;  and  the  idea 
that  the  verity  of  tiie  record  can  be  averred 
against  In  a  collateral  proceeding  Is  imposed 
to  all  of  the  authorities.  The  courts  must 
act  on  the  maxim,  'Omnia  ptaesnmuntur,' 
etc.  Suppose  an  act  of  congress  is  returned 
by  the  president  with  his  objection,  and  the 
vice  president  and  the  speaker  of  the  house 
certl^  that  It  passed  afterwards  by  the 
constitutional  majority,  Is  it  open  for  the 
courts  to  go  behind  the  record,  and  hear 
proof  to  the  contrary?"  In  Scarborough  v. 
Boblnson.  81  N.  C.  409,  in  which  this  ques- 
tion was  not  dlrectiy  befwe  the  court, 
Smith,  a  J.,  Id  the  discussion,  uses  this  lan- 
guage on  page  420:  "The  constitution  de- 
clares that  the  legiEdative,  executive,  and  su- 
preme Judicial  powers  of  the  government 
ought  to  be  forever  separate  and  distinct 
from  each  other.  Article  1,  i  8.  And  If 
the  nature  and  effect  of  an  enrolled  bill,  duly 
certified  and  deposited  In  the  proper  office, 
be  such  as  we  have  attributed  to  It,  It  nn- 
avoldably  follows  that  the  compulsory  or- 
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der  demanded  In  the  action  would  be  an  In- 
teitference  with  the  legitimate  exercise  of 
the  lawmaking  power,  and  an  obstruction  to 
the  barmonioiia  working  of  the  'separate 
and  distinct*  co-ordinate  departments  of  the 
government,  and  must  consequently  be  de- 
nied." We  Quote  tiUB  ertract  In  oriet  to 
show  the  trend  of  the  Judicial  mind  of  the 
court  as  then  constituted.  In  Field  r.  dark 
(Itffil)  143  U.  S.  619,  12  Sup.  Ct  495,  the 
question  was  elaborately  argued  and  consid- 
ered in  an  able  c^lnlon.  The  all^tlon 
was  that  an  important  section  In  the  bill  as 
it  passed  was  not  in  tiie  mroUed  UIl  authep- 
tlcated  by  the  idgnatures  of  the  speakers 
and  deposited  in  the  office  of  the  secretary 
of  state.  After  full  consideration  of  the  nu- 
merous, points  ai^ed,  the  court  hdd  as  fol- 
lows: "The  signing  by  the  speaker  and  by 
the  president  of  the  senate,  in  open  session, 
of  an  enrolled  bill  is  an  official  attestation  by 
the  two  houses  of  such  blU  as  one  that  has 
passed  congress;  and  when  the  bill,  thus  at- 
tested, recelres  the  approval  of  the  pre^- 
dent,  and  is  d^slted  in  the  department  of 
state  according  to  law,  Its  authraitlcatian  as 
a  bni  that  has  passed  congress  is  c<nnplete 
and  unimpeachable.  It  Is  not  competent  to 
show  from  the  Journals  of  either  house  of 
congress  that  an  act  so  authenticated,  ap- 
proved, and  deposited  did  not  pass  in  the  pre- 
cise form  In  which  It  was  signed  by  the 
presiding  atRcem  of  the  two  houses  anfl  ap- 
proved by  the  president"  The  argument 
was  pressed  that  a  bill  signed  by  the  speak- 
ers and  approved  by  the  president  and  de- 
posited with  the  secretary  as  an  act  does 
not  become  a  law  If  It  had  not  tn  fact  been 
passed  by  congress.  The  court  said,  In  view 
of  the  express  requirements  of  the  constitu- 
tion, the  4»rrectness  at  this  general  princi- 
ple cannot  be  doubted.  "But,"  said  the 
court,  "this  concession  of  the  general  prln- 
dple  does  not  detmnine  the  precise  que»- 
tlon  before  the  court,  for  It  remains  to  In- 
quire as  to  the  nature  of  the  evidence  upon 
which  a  court  may  act  when  the  Issue  Is 
made  as  to  whether  a  bill,  asserted  to  have 
become  a  law,  was  or  was  not  passed  by 
congress.  Thla  question  Is  now  presented 
for  the  first  time  In  this  court  We  cannot 
be  unmindful  of  the  consequences  that  must 
result  If  this  court  should  feel  obliged  to  de- 
clare that  an  enrolled  bill,  on  which  depend 
public  and  private  interests  of  vast  magni- 
tude, which  has  been  duly  authenticated  by 
the  presiding  officers,  and  deposited  in  the 
archives  as  ah  act  of  congress,  was  not  In 
fact  passed,  and  therefore  did  not  become 
n  law."  Page  670,  143  XJ.  S.,  and  page  495. 
12  Sup.  Ct.  Although  the  constitution  does 
not  require  that  acts  of  congress  shall  be 
authenticated  by  the  speakers'  signatures, 
the  court  said  that:  "Usage,  the  orderly  con- 
duct of  legislative  proceedings,  and  the  rales 
under  which  the  two  bodies  have  acted  since 
the  organization  of  the  government,  require 
that  mode  of  authentication";  and  when  a 


bill  Is  so  authenticated  "it  carries  on  its  face 
a  solemn  assurance  by  the  legislative  and 
executive  departments  that  It  was  passed 
by  congress.  The  respect  due  to  coequal 
and  Independent  departments  requires  the 
Judicial  department  to  act  <m  that  assnranoe, 
leaving  the  courts  to  determine  whether  the 
act  so  authenticated  is  In  conformity  with 
the  constitution."  Page  672.  143  U.  S.,  and 
page  495,  12  Sup.  Ct.  "It  Is  admitted  that 
an  enrolled  act,  thus  authenticated,  is  suffi- 
cient evidence  of  Itself,  nothing  to  the  con- 
trary appearing  uprai  its  fluse,  that  it  passed 
congress."  Id.  In  Pangbom  t.  Young,  32 
N.  J.  Law,  29,  Beasley.  C  J.,  deltvered  a 
strong  opinion  against  the  afflnnative  of  the 
present  question;  and  Judge  Harlan  says: 
"The  conclusion  was  that,  upon  grounds  of 
public  policy,  as  well  as  upon  the  andent 
and  wdl-settled  rules  of  law,  a  copy  of  a 
bill  bearing  the  signatures  of  tiie  ^vsldlng 
offlcere  of  the  two  houses,  •  *  *  and  In 
custody  of  the  secretary  of  state,  was  con- 
dnslTe  proof  of  the  enactment  and  cmtoits 
of  a  statute,  and  could  not  be  contradicted 
by  the  legislatlre  Journals,  or  In  any  other 
mode."  Page  874,  146  U..S.,  and  page  405, 
12  Sup.  Ct,  and  other  cases.  In  Ez  parte 
Wr^  63  Miss.  512,  is  found  a  case  much  in 
point  in  which  Campb^  J.,  In  an  able  and 
vigorous  opinion,  said  that  an  enrolled  act 
such  as  we  are  considering,  "Is  the  sole  ex- 
posltlcm  of  Its  contents,  and  the  conclusive 
evidence  of  its  existence  according  to  its 
purport;  and  that  it  is  not  ^owable  to  look 
further  to  dlscovw  the  history  of  the  act  or 
ascertain  its  provisions.  Every  other  view 
subordinates  the  legislature,  and  disregards 
that  coequal  pmitlon  in  our  system  of  the 
three  departments  of  government"  He  thra 
shows  that  if  >uch  a  rule  should  prevail,  a 
Justice  of  the  peace  and  all  otho:  Judicial 
officers  would  be  compellable  and  would 
have  the  right  to  investigate  the  question 
whether  any  legislative  act  was  passed  ac- 
cording to  the  requirments  of  the  constitu- 
tion, and  whether  It  was  procured  by  mis- 
take, fraud,  or  otherwise,  and  upon  the  com- 
plaint of  any  resident  taxpayer. 
-  With  these  authorities  we  are  content. 
Th«e  are  numerous  others,  but  it  would  be 
useless  to  pursue  them.  We  are  consider- 
ing the  main  and  important  question  which 
we  understand  the  plaintiff  Intended  to 
bring  to  the  attention  of  the  court  without 
any  remarks  on  the  pleadings.  It  seems  to 
be  conceded  that  the  main  allegation  cannot 
be  established  by  the  Journals  as  evidence, 
and  that,  consequently,  It  must  be  done  by 
some  other  kind  of  proof.  It  fs  urged  that 
fraud  vitiates  everything;  but  1'  can  go 
behind  the  record,  would  not  mistake,  brib- 
ery, etc.,  serve  equally  as  well?  It  is  also 
argued  that  the  fraud  alleged  Is  admitted, 
and  is  therefore  to  be  taken  as  a  fact  for  the 
purposes  of  this  action.  Admitted  by 
whom?  The  respondent  does  not  admit  It 
in  his  answer.   The  moticm  was  to  dismiss 
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for  want  of  JnrlsdtctiMi,  and  the  court  ren- 
dered Its  decision  expressly  on  that  ground. 
The  defendant  is  a  mere  ministerial  state 
ofBcer,  wbo  was  not  a  member  of  the  legis- 
lature, and  has  no  authority  from  it  to  plead 
or  admit  anything  for  It  Is  he  authorized 
by  the  speakers  of  the  two  houses  to  admit 
that  they  signed  the  bill  by  mistake?  They 
hare  made  no  such  admission,  so  far  as  this 
record  discloses,  and  they  have  no  oppor- 
tunity to  admit  or  d«iy  anything.  Is  the 
defendant  authorized  to  admit  that  by  some 
unknown  and  fraudulent  means  the  bill  was 
enrolled?  If  so,  who  authorized  lilm  to  ad- 
mlt  It?  The  defendant  might  have  ignored 
this  proceeding  entirely  without  the  slight- 
est detection  of  duty-  Who,  then,  defends 
the  legislature  or  Its  speakers  when  this 
giHTe  question  is  under  consideration?  The 
executive  does  not  feel  It  his  duty  to  defend 
in  the  matter,  presumably  because  he  Is  not 
antfaorized  by  any  one  to  do  so.  Then,  is 
there  such  admission  of  fraud  or  any  other 
wrong  as  to  enable  the  court  to  treat  the 
all^atlons  of  the  complaint  as  facts?  But, 
howerer  these  matters  are,  we  have  seen 
that  we  hare  no  power  to  make  the  order 
asked  for  by  the  plaintiff,  and  that  the  rem- 
edy. If  any  is  needed.  Is  with  the  legislatlTe 
branch  of  the  state  government  We  are  of 
opinion  that  his  honor  committed  no  error, 
and  his  judgment  is  affirmed. 

MONTGOMBRY,  J.  (concorrlng).  The 
single  questton  for  decision  la,  can  this  conrt 
Inqolre  into  and  pass  upon  the  history  of  a' 
paper  writing  which  purports  to  be  an  act  of 
the  general  assembly,  and  which  Is  authra- 
ticated  by  the  undisputed  and  genuine  sig- 
natures of  the  president  of  the  senate  and 
the  speaker  of  the  bouse  of  representatives? 
It  Is  to  be  always  k^t  in  mind  that  the 
point  Is  not  as  to  the  powers  of  the  suiHvme 
court  to  pronounce  a  law,  which  is  admitted 
to  have  been  enacted,  void  by  reason  of  its 
unconstitutionality.  Our  jurisdiction  in  that 
case  would  be  complete  and  unchallenged. 
But  the  question  Is,  when  the  legislature  has 
solemnly  certified  to  a  fact— that  Is,  to  the 
passage  and  ratlflcaUon  of  an  act  which  Is 
within  Its  own  sphere,— wHl  the  judiciary  be 
permitted  to  inquire  into  or  dispute  that  cer- 
tlflcation?  The  case  is  of  the  very  first  Im- 
invssion,  and  It  ought  to  be  settled  upon  the 
IHTinciples  of  sound  reason  and  well-consid- 
ered authority.  This  Is  a  strictly  l&gal  ques- 
tion, and  ought  to  be  settled  according  to 
the  principles  of  the  law.  The  court  Is 
aware  that  Its  judgment  in  this  case  may  be 
attended  with  dang^'S  In  the  future,  but  it 
Is  not  ohr  province  to  provide  against  dan- 
gers to  the  commonwealth  further  than  to 
construe  honestly,  and  as  Intelligently  as  we 
can,  the  laws  which  the  legislative  depart- 
ment of  the  government  has  enacted.  It 
may  be  said,  howerer,  in  this  connection, 
Uiat  If  poller  ought  to  have  goremed  tbe 


court  In  this  matter,  if  results  ought  to  have 
been  anticipated,  we  feel  that  In  the  deci- 
sion of  the  court  we  have  chosen  the  lesser 
of  the  two  evils  to  be  dreaded.  The  ques- 
tion at  issue  brought  to  the  light  the  more 
than  possibilities  of  two  most  serious  men- 
aces to  popular  government:  The  first  one, 
that  of  the  power  of  a  corruptible  or  Incom- 
petent clerical  force,  or  that  of  a  depraved 
and  hired  set  of  lobbyists,  or  both  together, 
to  tamper  with  tbe  acts  and  proceedings  of 
the  legislature  and  have  that  certified  to  be 
law  which  was  never  in  fact  enacted;  the 
second,  tnat  of  the  power  of  defeated  and  un- 
scrupulous politicians,  when  stung  by  loss  of 
office  or  a  desire  for  revenge  on  their  politi- 
cal enemies,  to  practically  r^teal  tbe  legis- 
lation of  their  successful  oK>onent8  by  re- 
sorts TO  the  courts  upon  mere  allegations 
that  there  was  fraud  in  the  passage  of  the 
acts  or  in  th^r  ratification,  and  by  procur- 
ing Injunctions  upon  affidavits  obtained  pos- 
sibly through  uribery,  or  through  the  Igno- 
rance or  carelessness  of  the  oath  mati.er.  By 
the  decision  of  the  court  the  latter  danger— 
the  far  most  to  be  dreaded— is  avoided.  The 
presiding  officers  of  the  two  houses  may,  by 
taking  a  sufficiency  of  time,  and  by  close 
scrutiny  and  rigid  examination  of  the  bills 
and  wrappers,  prevent  fraud  and  error  In 
ratmcation,  If  such  a  thing  be  attempted; 
while  for  the  latter  danger  no  limit  or  re- 
straint can  be  found  except  In  the  conscience 
of  men  who  have  never  cultivated  a  sense  of 
either  generosity  or  justice.  The  motives 
and  purposes  of  the  plaintiffs  in  this  action 
are  not  Intended  to  be  reflected  on,  neither 
are  the  character  or  official  conduct  of  any 
officer  or  clerk  of  the  last  general  assembly. 
No  testimony  has  been  heard  In  the  case, 
and  this  court  knows  nothing  of  tbe  facts  or 
motives.  We  have  simply  discussed  dangers 
In  the  future  In  this  connection.  In  the  con- 
clusions to  which  I  have  arrived  I  have  tried 
to  keep  before  me  tbe  great  Importance  of 
the  legal  question  involved,  and  to  keep  out 
of  mind,  as  an  utteriy  insignificant  feature 
of  the  cas^  the  wretehed  creatures  who 
would  conunlt  such  a  detestable  piece  of 
meanness  as  the  complaint  chaises.  They, 
when  detected,  will  receive  the  execration  of 
all  good  men,  and  moat  richly  will  they  de- 
serve It  It  would  have  been  well  for  the 
people  and  for  the  cause  of  good  government 
If  they  had,  or  could  have  been,  ferreted  out 
and  named  in  the  complaint  that  they  might 
have  been  pilloried  In  an  Indignant  public 
sentiment  But  to  the  law  in  the  case: 

Of  the  three  coequal  departments  of  our 
government  the  legislative  Is  of  tbe  most 
Importance.  It  is  sovereign  as  long  as  it 
keeps  within  the  bounds  of  the  constitution. 
The  powers  of  the  judicial  department  are 
clearly  defined  and  limited  in  the  constitu- 
tion. Except  to  hear  claims  against  the 
state  (and  thai  only  to  recommend  action  to 
the  general  assembly),  the  whole  power  of 
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tbb  court  Is  onbraced  In  these  words:  "The 
supreme  court  shall  have  Jurlsdlctloo  to  re- 
view upon  appeal  any  dedslon  of  the  courts 
below  upon  any  matter  of  law  or  legal  in- 
ference." Const  art  4,  S  8.  This  means,  in 
plain  English,  that  this  court  can  construe 
the  laws  when  their  meaning  1b  a  matter  of 
contoition  between  litigants,  and  that  It  can 
determine,  In  cases  properly  before  It  wheth- 
er or  not  statutory  enactments  are  constltu- 
tional.  The  writer  of  this  knows  of  no  oth- 
er  instances  In  which  this  court  can,  directly 
or  indirectly,  pass  upon  the  conduct  of  the 
general  assembly.  As  to  the  formulae  that 
are  necessary  to  convert  a  bill  Into  a  law, 
we  cannot  inquire,  if  the  ratlflcatlon  In  prop- 
er form  appears,  and  the  signatures  of  the 
proper  officers  are  duly  attached.  However, 
In  the  case  before  us,  the  plaintiff  alleges 
that  what  he  styles  the  "pretended  act"  Is 
not  a  law.  because  It  was  not  read  three 
times  in  each  house  before  It  received  the 
signatures  of  the  presiding  officers  of  both, 
as  the  constitntton  reqnlres.  That  Instru- 
mmt  certainly  does  require  that  **al]  bills 
and  resolutions  of  a  legislative  nature  shall 
be  read  three  times  In  each  house  before 
th^  pass  Into  laws,  and  shall  be  signed  by 
the  presiding  officers  of  both  houses";  and 
it  Is  as  equally  certain,  under  the  decisions 
of  this  court,  that  the  certificate  of  ratifica- 
tion, attested  by  the  signatures  of  the  pre- 
siding officers,  carries  with  it  the  presump- 
tion conclusive  that  all  sneb  bills  and  resolu- 
tions have  been  duly  passed  by  tbe  bodies, 
and  cannot  be  questioned  by  the  courts. 
Suppose,  as  individuals,  we  admit— which 
the  answer  does  not— that  this  bill  did  not 
pass  Its  several  readings,  can  that  fact  be 
shown  in  a  court  of  law  In  the  face  of  ratlfl- 
catlon and  the  genuine  signatures  of  the 
presiding  officers  certifying  to  the  contrary? 
This  is  the  naked  question.  Ratification 
gives  authority  to  the  act  The  presiding 
offices  who,  upon  ratification,  attach  their 
signatures  to  a  bill,  do  it  In  opra  session, 
calling  the  attention  of  the  members  to  the 
fact  tbat  the  same  is  about  to  be  signed, 
and  reading  the  title  of  the  blU.  When  it  Is 
signed,  ratification  Is  thereupon  made  of  it 
by  the  body  through  their  agent,  the  presid- 
ing officer.  It  is  their  act  and  deed,  and 
nothing,  not  even  the  journal  itself,  can  con- 
tradict It  or  be  used  as  evidence  against  it 
Ratification  Is  of  higher  dignity  and  of  more 
authority  than  the  Journals  kept  by  the 
clerfca  Ratification  and  the  signatures  of 
the  proper  officers  presume  a  passage  of  the 
1411  by  the  legislature  according  to  the  re- 
quirements of  the  constitution,  and  the  courts 
of  law— the  Judicial  department  a  coequal 
department— are  not  allowed  to  go  behind 
or  question  them.  We  have  clear  authority 
for  this  in  our  own  reports.  In  the  case  of 
Brodnax  v.  Groom,  64  N.  G.  244,  certain  tax- 
payers in  Rockingham  county.  In  their  com- 
plaint,  sought  an  injunction  against  the  col- 


lection of  a  tax  levied  by  tbe  commlsaitKiers 
under  an  act  of  flu  general  assembly,  on 
the  ground  that  the  act  was  private,  and 
was  passed  wlQiont  the  SO-HajB  notice  of 
application  required  by  the  constttntion. 
That  case  presented  the  very  questlcm  which 
we  have  before  us  now.  Could  the  plain- 
tltFs  In  that  case  be  allowed  to  go  behind  the 
ratification  of  the  act,  and  show  by  any  kind, 
of  proof— by  the  Journals  or  otherwise— that 
the  constitutional  requirement  had  not  been 
compiled  with?  The  constitution  provides 
that  "the  general  assembly  shall  not  pass 
any  private  law  unless  it  shall  be  made  to 
appear  that  80  days'  notice  of  application  to 
pass  such  a  law  shall  have  been  given." 
The  constitution  provides  tbat  "all  bula 
and  resolutions  of  a  legislative  nature  shall 
be  read  three  times  In  each  house  before 
they  pass  Into  laws."  The  constitutional 
requirement  in  both  these  Instances  Is  spe- 
cific and  definite  and  positive,  and  yet 
this  court  held  in  the  Brodnax  Case,  su- 
pra, that,  the  act  having  been  certified  by 
the  presiding  officers  of  both  houses  as  duly 
ratified.  It  was  not  competent  for  the  Judi- 
ciary to  go  behind  the  ratification.  Chief 
Justice  Pearson,  who  delivered  the  opinion 
of  the  court  in  that  case,  said:  "We  do  not 
think  It  necessary  to  enter  into  the  question 
whether  this  Is  a  public  act  or  a  private  one, 
in  regard  to  which  30  days'  notice  of  the  ap- 
plication  must  be  given;  for,  taking  It  to  be 
a  mere  private  act.  we  are  of  the  opinion 
that  the  ratification  certified  by  the  lieuten- 
ant govwnor  and  the  speaker  of  the  bouse 
of  representatives  makes  It  a  'matter  of  rec- 
ord,' which  cannot  be  Impeached  before  tiie 
courts  in  a  collateral  way.  Lord  Ooke  says, 
'A  record  until  reversed  Importetb  veri^.* 
There  can  be  no  doubt  tbat  acts  of  the  gen- 
eral assembly,  like  Judgments  of  courts,  are 
matters  of  record,  and  the  Idea  that  the 
V^lty  of  the  record*  can  be  averred  against 
in  a  collateral  proceeding  is  opposed  to  all 
of  the  authorities.  The  courts  must  act  on 
the  maxim  'omnia  praesnmuntur.'  Suppose 
an  act  of  congress  Is  returned  by  the  presi- 
dent with  bis  objections,  and  the  vice  presi- 
dent and  the  speaker  of  the  house  certify 
that  it  passed  afterwards  by  the  constitu- 
tional majority,  is  it  open  for  the  courts  to 
go  behind  the  record,  and  hear  proof  to  the 
contrary?"  It  Is  clear  from  the  above  that 
the  meaning  of  the  chief  Justice  when  he 
said,  "We  are  of  opinion  that  the  ratifica- 
tion edified  by  the  lieutenant  governor  and 
the  speaker  of  the  house  of  representatives 
makes  It  a  matter  of  record  which  cannot 
be  impeached  before  the  courts  in  a  collat- 
eral way,"  was  that  all  attacks  In  the  courts 
npcm  legislation  which  appeared  to  be  rati- 
fied, and  had  the  signatures  of  the  presid- 
ing officon  attached,  were  collateral  at- 
tacks, and  that  ady  direct  Impeachment  of 
such  acts  must  arise  in  and  be  conducted  by 
that  Jnilsdlction  wlilcb  has  poww  Id 
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matter,r-the  leglslatlTe  department  If  he 
only  meant  to  say  tbat  the  courts  conld  af- 
ford a  remedy  in  such  matt«^  but  tbat  they 
would  not  do  so  In  the  case  then  before  the 
court,  because  the  attack  was  collateral, 
then  It  would  have  to  be  admitted  that  he 
expressed  hhnscilf  most  confusedly  in  one 
of  the  most  Important  questions  ever  brought 
befwe  th«  court  That  would  be  a  bold  as- 
sertion to  make  of  Judge  Pearson.  And  be- 
sides, if  the  proceeding  In  tliat  case  was  not 
direct  but  only  collateral,  ihea  it  Is  not  say- 
ing too  much  to  declare  that  no  direct  meth- 
od of  attacking  an  act  of  the  legislature 
through  the  courts  can  be  devised.  Certain- 
ly that  was  a  more  direct  impeachment  than 
the  one  now  before  the  court. 

We  are  not  without  direct  authorities  from 
other  courts  than  our  own.  In  the  case  ot 
Ex  parte  Wren,  63  Miss.  512,  this  same  ques- 
tion is  discussed,  and  decided  upon  the  same* 
principle  as  was  Brodnax  t.  Qroom,  supra, 
that  court  holding  that  an  enrolled  act  of 
the  k^slature,  having  been  signed  by  the 
Iiresidlng  officer  of  the  two  houses  and  the 
goremor,  is  the  sole  expositor  of  Its  con- 
tents, and  Is  conclusive  evidence  that  the 
act  BO  signed  contains  the  provisions  of  the 
bill  as  passed  by  the  two  housea,  And  the 
Journals  of  those  houses  cannot  be  resorted 
to  to  show  that  such  act  does  not  contain 
amendments  to  the  bill  which  were  adopted 
by  the  two  branches  of  the  legislature. 
The  court  said,  "Every  other  view  subordi- 
nates the  legislature  and  dlsr^rds  the  co- 
equal position  in  oar  system  of  the  three  de- 
partments of  government"  The  opinion  In 
Wren's  Case  la  comparatively  of  recent 
date^  Is  a  very  able  one,  and  reviews  the 
dedsiona  of  many  of  the  state  courts  on  the 
question.  It  mentions  that  the  courts  of 
many  of  the  states,  including  that  of  North 
Carolina  In  the  case  of  Brodnax  t.  Groom, 
held  the  same  opinion  as  did  the  supreme 
court  of  MissIesippL  .In  Pangbom  v. 
Young,  32  N.  J.  Law,  29,  the  prlndi^  laid 
down  In  the  Brodnax  Case  is  more  than  In- 
d<n-eed.  The  supreme  court  of  New  Jersey 
in  that  case  decided:  First  That  when  an 
act  has  been  passed  by  the  legislature  and 
signed  by  the  speaker  of  each  house,  approv- 
ed by  the  governor,  and  filed  in  the  office  of 
the  secretary  of  state,  an  exempUflcatlon  of 
it  under  the  great  seal  is  conclusive  evidence 
of  its  existence  and  contents.  Second.  It  Is 
not  competent  for  the  court  to  go  behind 
this  attestation,  or  to  admit  evidence  to  show 
that  the  law,  as  actually  voted  on  and 
passed,  and  approved  by  the  governor,  was 
variant  from  that  filed  In  the  o(&ce  of  the 
secretary  of  state.  Third.  The  minutes  of 
the  two  houses,  or  either  of  them,  although 
kept  tmder  the  requirements  of  the  constitu- 
tion, cannot  be  received  as  evidence  for  such 
purpiwe.  In  that  case  the  court  said  that: 
"The  body  which  passes  a  law  must  of  ne- 
cesalty  promulgate  it  In  some  form.  In  point 


of  fact  the  legislative  power  over  the  certifi- 
cation of  its  own  la\ra  is  of  necessity  almost 
unlimited,  as  will  appear  from  the  circum- 
stance that  with  regard  to  the  body  of  an 
act  there  is  no  evidence  of  any  kind  but 
that  which  the  legislature  itself  furnishes 
In  the  copy  deposited  in  the  state  archives. 
We  are  also  to  reflect  that  it  Is  the  powM 
which  passes  the  law,  which  can  best  deter- 
mine what  the  law  is  which  itself  has  cre- 
ated. The  legislature  in  this  case  has  ceiti- 
fled  to  this  court  by  the  hands  of  its  two 
principal  officers  that  the  act  now  before 
us  Is  the  Identical  statute  which  It  approved, 
and,  in  my  opinion,  it  is  not  competent  for 
the  court  to  Institute  an  Inquiry  Into  the 
truth  of  the  fact  thus  solemnly  attested." 
The  above-cited  authoritira  seem  to  me  to 
be  founded  on  experience  and  the  law,  and 
on  a  wise  public  policy;  and,  as  Justice 
Avery  well  said,  in  substance,  In  Logan  v. 
Railroad  Co.  (at  this  term)  21  8.  E.  96»,  we 
ought  to  be  Influenced,  when  looking  for  a»< 
slstance  from  the  decisions  of  other  courts, 
by  those  opinions  which  embody  sound  prin- 
ciples and  Just  reasoning,  rather  than  by  a 
simple  numerical  array  of  decided  cases. 

I  have  tried  to  show  that  the  decision  oC 
the  court  In  this  case  is  In  harmony  with  ItA 
former  decisions,  and  that  the  court  is  sus- 
tained by  the  opinions  of  some  of  the  ablest 
courts  of  other  states.  State  v.  Glasgow,  1 
N.  C.  176,  was  not  even  cited  as  an  author- 
Itf  by  the  connad  for  plaintiff  In  the  argu- 
ment before  us.  It  has  no  bearing,  that  I 
can  see,  on  this  case,  as  a  law  authority, 
though  Interesting  as  a  bit  of  early  official 
corruptiou.  No  legislative  act  or  power  was 
questioned.  It  was  simply  the  case  where  a 
former  secretary  of  state  himself  fraudulent- 
ly Issued  a  land  warrant  was  indicted,  and 
convicted  for  the  ofFense,  and  stripped  of 
his  official  honors.  In  addition,  there  is,  to 
my  mind,  another  Insuperable  objection  to 
the  adoption  by  the  court  of  the  plaintiff's 
view  of  this  case.  It  Is  this:  There  conld, 
in  that  event  be  no  unity  of  decision  even 
in  our  own  courts.  If  the  certificate  of  rati- 
fication can  be  Inquired  Into  by  the  courts, 
then  the  trial  courts,  with  the  same  matter 
in  Issue,— that  Is,  whether  an  act  properly 
certified  as  having  been  ratified  had  duly 
passed  Its  several  readings,— might  and  could 
arrive  at  different  verdicts  and  Judgments, 
as  the  proof  varied  In  each  trlaL  To-day  a 
statute  might  be  declared  void  because  a 
Jury  had  determined  tbat  it  bad  not  passed 
its  several  readings,  and  to-morrow  the  same 
statute,  in  a  new  trial,  with  additional  testi- 
mony, or  in  a  different  court  might  be  de-. 
clared  good  and  valid.  And  again,  If  ratifi- 
cation be  not  conclusive  how  are  the  sta- 
bllllT  and  integrity  of  our  statutory  laws  to 
be  maintained  in  other  states  and  alwoad? 
From  the  position  I  have  taken  in  this  con- 
curring opinion.  It  is  not  necessary  for  me  to 
discuss  the  other  sulfations  of  the  complaint 
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thftt  the  Blgnatures  of  the  presiding  office 
were  procnred  bj  fraud.  If  the  certificate 
of  ratification  cannot  be  impeached  In  a 
court  of  law,  even  by  the  Journals  themsetres 
aa  evidence,  It  Is  certain  that  by  all  the  rules 
of  evidence  parol  proof  cannot  be  Intro- 
duced for  that  puriMse.  In  conclusion  I  de- 
sire to  emphasize  that  the  court  has  not 
made  a  decision  upon  a  mere  matter  of 
fraud.  It  Is  a  question  of  Jurisdiction,— of 
power,— whether  one  coequal  department  of 
the  goremment  can  invade  the  province  of 
another,  and  question  or  dispute  the  solemn 
act  of  the  latter,  attested  by  the  genuine 
signatures  of  those  officers  who  are  em- 
powered and  required  to  attest  and  certify 
those  acts.  I  Insist  that  the  decision  of  the 
court  In,  this  case  upholds  the  Integrity  and 
Independence  of  one  of  the  coequal  depart- 
ments of  the  government,  and  preserves  the 
power  and  Jurisdiction  of  the  two  Involved 
in  this  suit  It  Is  better  for  us,  and  will  be 
better  for  posteHty,  If  in  cases  where  fraud 
and  deceit  have  been  or  shall  be  practiced 
upon  the  presiding  officers  of  the  senate  and 
house,  by  means  of  which  their  signatures 
to  spurious  bills  bare  been  obtained,  for  the 
legislature  to  be  convened  (if  an  adjourn- 
ment was  had  before  discovery),  and  allowed 
to  correct  such  own  errors  or  mistakes,  than 
that  the  court  should  assume  a  Jurisdiction 
which  does  not  belong  to  It,  and  thereby 
b^ln  an  encroachment  upon  the  rights  of 
the  legislative  department,  to  end,  possibly, 
In  Judicial  tyranny,  the  basest  and  the  most 
detestable  species  of  oppression. 

AVERY,  J.  (dissenting).  The  plaintiff  al- 
leges, on  behalf  of  the  people  of  North  Caro- 
lina, that  a  forged  paptf ,  purporting  to  be  an 
enrolled  bill,  that  had  passed  both  houses  of 
the  general  assembly  was  placed  before  the 
presiding  officers  of  the  senate  and  house  of 
representatives,  and  that,  being  misled  by 
fraudulent  misrepresentations,  they  were  in- 
duced to  attach  their  official  signatures  to  it, 
and  give  to  It  the  force  and  effect  of  a  law. 
Upon  these  facts,  the  plaintiff,  as  a  citizen, 
and  in  the  name  of  the  people  of  the  state, 
prays  the  court  to  declare  that  this  paper, 
which  by  such  covinous  trickery  has  been 
placed  upon  the  files  In  the  office  of  the  secre- 
tary of  state,  Is  not  a  part  of  the  statute  law, 
and  to  restrain  that  officer  from  fiumlshlng 
it  for  publication  among  the  acts  of  the  legis- 
lature. The  judge  who  presided  in  the  court 
below  holds  that,  admitting  the  paper  rati- 
fied in  this  way  to  have  been  a  forgery,  the 
courts  are  powerless  to  remedy  this  great 
.wrong,  and  the  people  can  have  no  relief  till 
the  legislature  shall  again  assemble.  If  It  be 
asked  how  this  admission  was  made,  I  answer 
that  It  was  made  by  the  judge  who  heard 
the  case  below  when  he  held,  on  motion  of 
defendant's  counsel,  that  the  platntifF  was  not 
^titled  to  the  relief  demanded  upon  the  face 
ot  the  oonvlalnt  unanswered;  or.  In  other 


words,  if  there  were  no  denial  by  answ«  of 
the  allegation  that  the  enrollment  of  the  bill 
was  procured  by  fraud,  and  the  signatures 
made  by  mistake,  the  court  had  no  authority 
to  remedy  the  wrong  done  to  the  public.  If 
authority  be  demanded  to  sustain  this  prop- 
osition, then  I  refer,  as  the  last  of  am  Indefi- 
nite line  of  decisions  susteining  this  familiar 
doctrine,  to  Bank  v.  Adrian  (decided  at  this 
term)  21  S.  B.  792,  In  which  the  present  chief 
Justice,  in  a  very  elaborate  opinion,  declared 
that  when  a  plaintiff  Insisted  that  the  answer 
did  not  state  facts  sufficient  to  coratitute  a 
defense,  just  as  the  defendant  contends  here 
that  the  complaint  falls  to  state  facts  con- 
stituting a  cause  of  action,  it  was  a  case 
"in  which  one  party  alleged  fraud  and  the 
other  admitted  It."  In  my  opinion,  to  admit 
that  an  adroit  forger  can  firaudulMitly  con- 
vert his  own  tiandiwork  Into  a  statute  which 
•the  courts,  with  full  knowledge  of  Its  char- 
acter, must  enforce  as  law,  Is  to  confess  be- 
fore the  world  that  government  of  the  people 
and  by  the  people  is  an  egregious  failure. 
I  am  not  prepared  to  admit  that  courts  of 
equity,  which  have  dealt  deathblows  to  fraud 
wherever  it  has  reared  its  hydra  head 
for  hundreds  of  years,  must  desist  from  un- 
earthing and  undoing  such  iniquity  because 
the  perxwtrator  attempts  to  take  refuge  Id 
the  purlieus  of  the  temple,  where  a  co-ordinate 
department  of  the  government  is  In  council. 
The  arm  of  the  law  is  not  so  shortened  that 
it  cannot  right  such  wrong  wherever  done. 
No  precincts  are  too  sacred  to  be  Invaded  by 
its  process  when  such  an  end  Is  In  view.  We 
cannot  forget  the  fact  that  this  Is  a  case  of 
the  firet  impression.  The  judicial  annals  of 
the  states  of  this  Union  have  been  searched 
In  vain  to  find  a  parallel  for  It,  and  any  argu- 
ment founded  upon  the  authorities  cited  Is 
misleading,  In  that  It  assumes  an  analogy 
where  none  exists.  As  this  Is  the  first  case 
in  the  history  of  Anglo-Saxon  civilization 
where  a  forger  has  attempted  to  play  the  role 
of  lawmaker,  it  seems  to  me  a  fitting  oppor- 
ttmity  to  vindicate  tiie  truth  of  the  axiom 
that  our  system  of  jurisprudence  affords  an 
adequate  remedy  for  every  wrong  done  to  a 
citizen,  either  as  Individual  or  as  a  represent- 
ative of  the  public.  CJourts  of  equity  (says  a 
leading  law  writer)  have  been  confidently  re- 
sorted to  in  order  to  sift  the  consciences  of 
men,  and  trace  out  fraud,  so  that  titles  found- 
ed upon  it  might  be  declared  void.  When  the 
idaintiff  comes  into  court  to  demand  this  prob- 
ing of  the  consciences  of  those  who  know 
the  history  of  this  admitted  fraud  and  for- 
gery, counsel  for  the  defense  meet  him  with 
the  objection  that  the  clause  of  the  constitu- 
tion which  guaranties  the  Independence  of 
three  co-ordinate  branches  of  the  state  govern- 
ment is  an  Insuperable  barrier  to  any  action 
on  the  part  of  the  courts.  Section  8  of  arti- 
cle 1  of  the  constitution  provides  that  "the 
legi^tlve,  executive,  and  supreme  Judida] 
powers  of  the  state  ought  to  be  forever  sein- 
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rate  and  dJstinct"  Is  It  an  lUToalon  of  fibe 
domain  of  eltbtf  of  the  othor  two  depart- 
meais  to  draw  In  anestlon  before  the  courts 
the  validity  of  an  Instmqient  duly  attested 
by  the  chief  iMcera  of  either  of  them?  The 
organic  law,  it  will  be  obserred,  couides  the 
executire  with  the  l^islatiTo  department 
Where  a  private  dtlsen  of  N<Hth  Carolina 
records  an  entry  upon  the  entry  taker's  books, 
omtalning  a  spedflc  description  of  a  tract  of 
land,  or  by  a  snrrey  makes  an  Ind^nite  de- 
scription certain,  before  his  nel^bor  makes 
an  entry  of  the  same  land,  thongb  the  latter 
may  procure  an  older  grant,  signed  by  the 
govenuff  of  the  state,  the  conrts,  In  the  ex- 
ercise of  their  equitable  Jurisdiction,  have 
never  hesitated,  upon  apjdlcatlon  of  the  senior 
enterer,  to  declare  the  olds'  grant  Issued  by 
the  head  of  the  executive  department  nun 
and  void,  and  to  compel  the  juniw  enterer 
to  c<mv^  the  l^al  title  to  him,  wiio  has  the 
better  right,  because,  with  notice  -that  his 
n^hbor  bad  expended  his  money  for  an  en- 
try of  the  same  land,  the  junior  enterer  is 
gunty  ot  fraud  in  procuring  the  first  title 
from  the  state.  Johnston  v.  Shelton.  4  Ired. 
Eq.  85;  Harris  v.  Swing,  1  Dev.  &  B.  874; 
Gurrie  v.  Gib6(»i,  4  Jones,  Bq.  25;  Munroe 
T.  HcCormick,  6  Ired.  Eq.  86;  Grayson  v. 
English.  115  N.  a  361,  20  S.  E.  4T&  Though 
grants  tor  land  are  sl^ed  by  the  chief  officer 
of  a  co-<Hxlinate  branch  of  tiie  government, 
it  has  never  been  suggested  during  the  cen- 
tury in  which  the  courts  have  been  setting 
aside  these  solemn  patents,  under  the  great 
seal  of  state,  on  the  ground  that  they  were 
procured  by  frand,  that  the  courts  were  in- 
vading the  Indepemlent  domain  of  the  govem- 
nr,  as  the  head  of  the  executive  departmrait 
This  being  a  case  of  the  first  impression  here, 
the  Issue  must  not  be  obscured  by  remote 
analoglee,  drawn  from  precedents  not  in  point 
If  section  8  of  article  1  the  constitution  Is 
lnv(dced  to  jvevent  this  investigation  demand- 
ed by  the  pe<^  through  that  one  of  tfaehr 
number  whom  th^  have  chosen  as  their  ex- 
ecutive chief,  It  will  be  aiea  at  a  i^ance  by 
layman  as  well  as  lawyer  that  the  constitu- 
tion affords  the  same  {ffotection  to  the  in- 
dependence of  the  executive  as  of  the  legis- 
lative and  judidal  departments.  If  it  Is  an 
impenetrable  shield,  behind  which  fraud  may 
stalk  secure,  and  mock  with  ghouUsb  glee 
the  anger  of  an  injured  people  when  suit  is 
brought  to  Show  that  the  slgnativeB  of  the 
two  ineaiding  offlcws  of  the  two  branches  of 
the  legislature  were  procured  by  fraud,  and 
attached  by  mistake  to  an  taistrument  affect- 
ing the  rights  of  the  whole  body  of  the  peo- 
ple, how  la  It  that  it  has  never  occurred  to 
the  long  line  of  Illustrious  men,  who  have 
preceded  us  in  this  court  that  It  was  an  in- 
vaston  of  the  distinct  power  of  the  executive 
department  to  set  aside  its  great  seal,  whldi, 
above  all  things,  impurts  verity  at  home  and 
abnnd,  and  the  signature  of  its  chief  officer, 
where  a  single  citizen  complains  that  an- 


other procured  that  solemn  attestation  tai 
fraud  of  the  comidalnant's  Indlvldusl  tlgtitl 
The  single  Issue  of  law  presented  by  this  ap- 
peal Is  whether  a  forged  papw,  purp(Hting  to 
be  an  enrolled  bill  that  had  passed  both 
houses,  when  prraented  to  the  presiding  offi- 
cers, and  signed  by  than  under  the  mistaken 
belief  that  It  Is  genuine.  Is  oprai  to  attack 
f OT  fraud  like  a  grant  signed  by  the  governor. 
The  gravamen  of  the  complaint  Is  embodied 
In  section  8,  subd.  U,  where  it  is  alleged 
that  "by  some  means  unknown  to  this  plain- 
tiff, but  whldi  he  Is  Informed  and  bdleves  to 
be  fraudulent  the  said  bill  was  enrolled  by 
some  person  to  the  plaintiff  unknown.  In  the 
office  of  the  enrolling  clerk,  and  signed  by 
mistake  the  president  of  the  senate  and 
speaker  ot  the  house  of  representative  upon 
the  day  upon  which  it  purports  to  have  been 
ratified."  Equliy  vacates  a  patent  which  the 
governor  signs,  not  by  mistake,  but  In  ac- 
cordance with  the  requirements  of  law,  be-, 
cause  it  Is  lamnired  in  fraud  of  the  superior 
zl^t  of  a  single  cltizoi.  Why,  then,  shall 
the  same  tribunal  declare  Itself  powerless  to 
rectify  a  fraud  upon  the  rigbta  of  the  whole 
people  of  the  state,  accomplished  by  imposi- 
tion practiced  in  the  most  specious  way,  di- 
rectly upon  the  chiefs  of  the  two  branches  of 
the  legislative  d^iartmait?  Wben  the  people 
met  In  convoition  and  framed  a  constitution, 
they  expressly  dd^ted  certain  powm  to 
each  ctf  the  three  departments,  and  prohibited 
one  or  an  of  these  agencies,  for  the  most  part 
in  arUde  1,  in  terms  quite  as  (dear,  tram  ex- 
erdsdhg  certain  other  sovereign  authority. 
The  result  was  that  while  the  legislature,  as 
the  representative  of  the  p(qiular  wlU,  Is  still 
clothed  with  the  redduaiy  power,  or  that 
wldch  is  not  expressly  granted  to  either  of 
tiie  other  departments,  and  that  does  not  tall 
within  the  prolilbitions  mentioned.  It  is,  In 
the  exercise  of  its  own  delegated  authority, 
coequal,  not  superior,  to  the  other  co-ordinate 
tunnches.  acting  within  the  purview  of  their 
poirors.  All  three  are  mere  agents  of  the  peo- 
ple, actli^  under  an  aqnress  power  of  attor- 
ney. Whai,  theref<ffe,  It  Is  provided  in  sec- 
tion 16,  art  8,  of  the  constitution,  that  "an 
grants  and  commlssiona  shall  be  issued  In 
the  name  and  by  authority  of  the  state  of 
North  CaroUna,  sealed  with  the  great  seal  ot 
the  state,  signed  by  the  governor  and  coun- 
t»slgned  by  the  secretary  of  state."  and  In 
section  28,  art  2,  that  "aU  bUIs,"  eto.,  "shall 
be  signed  by  the  ivesidlng  officers  ot  the 
two  houses,"  the  one  clause  Is  hedged  about 
with' no  more  of  the  divinity  of  sovereignty 
than  the  other.  Battle,  J.,  says  in  State  v. 
Glen,  7  Jones  (N.  C.)  823:  "Our  predecessors 
were  the  first  of  any  Judges  in  any  state  in 
tiie  Union  to  assume  and  exercise  the  Juris- 
diction of  deciding  that  legislative  enactment 
was  forbidden  by  the  constitution,  and  was 
th«ef(«e  nuU  and  void.  See  Bayard  v.  Sln- 
^eton.  Mart  (N.  O.)  42,  decided  In  November. 
1787,  which  was  four  or  five  years' anteriw 
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to  the  earliest  case  on  the  sabject  referred  to 
by  C3hanceIlor  Kent  1  Ken^  Ck>mm.  450." 
Since  that  early  day  this  court  has  never 
hesitated  to  assume  this  authority  to  pro- 
nounce a  statute  passed  by  the  legislature 
with  all  of  the  forms  of  law,  null  and  void 
because  repugnant  to  the  constitution.  In- 
deed, at  this  term,  an  act  which  had  not  been 
published  In  the  laws,  bat  which  was  regu- 
larly passed  at  the  last  session  of  the  legisla- 
ture^ has  been.  In  effect,  declared  unconstitu- 
tional, because  the  right  of  exacting  more 
than  6  per  cent,  as  Interest,  allowed  therein, 
was  held  to  fall  within  the  constitutional  In- 
hibition against  granting  special  privileges. 
No  one  questions  the  right  of  this  court  lu  a 
proper  case  to  pronounce  an  act,  which  Is  ad- 
mitted to  embody  the  true  sentiment  of  the 
legislature,  void  on  the  ground  that  It  had  no 
right  to  pass  it.  Yet,  If  what  now  purports 
to  be  the  statute  before  us  had  provided  that 
the  lawful  rate  of  Interest  in  this  state  should 
be  3  per  cent,  a  month,  or  36  per  annum,  and 
Its  passage  had  been  procured  by  speculators 
and  note  shavers,  it  would  nevertheless  be 
contended,  if  the  opinion  of  the  court  is 
founded  upon  the  correct  interpretation  of 
the  organic  law,  that  the  people  would  be 
placed  in  the  dreadful  dilemma  of  groaning 
under  such  a  burden  until  another  general 
assembly  should  meet,  or  of  asking  the  gov- 
ernor to  call  an  extraco^Inary  «essIon,  at  a 
heavy  expense,  of  the  same  legislature  that, 
according  to  the  admissions  In  the  pleadings, 
foiled  at  its  last  session  to  close  some  of  its 
clerks'  rooms  agalnat  forgery  and  fraud.  I  do 
not  bdleve  that  the  law,  properly  interpreted, 
reduces  us  to  this  dire  extremis.  There 
would  be  a  prospect  of  a  much  more  econom- 
ical and  satisfactory  settlement  of  this  con- 
troversy by  the  trial  before  a  jury  of  an  Issue 
of  fraud,  as  demanded  by  the  plalntifC,  than 
by  Inviting  the  same  bodies,  with  the  same 
lobbyists  lurking  around  them,  to  remedy  tba 
great  wrong  that  the  public  have  suffered 
through  some  agen<7  that  was,  at  its  last 
session,  able  to  reach  Its  employes.  With  due 
deference  for  the  views  of  ottiers,  I  am  of 
opinion  that  we  ought  on  this  question,  which 
has  been  presented  to  us  first  of  all  the  courts 
of  Am^ica,  to  follow  the  exam[>Ie  of  our 
predecessors  more  than  a  century  ago,  and 
assert  for  the  tourts  the  powe^  to  unravel 
fraud,  even  if  the  tangled  skein  should  take 
us  behind  the  solemn  act  of  ratification  by 
presiding  officers,  as  did  the  determination 
of  the  early  judges  to  prevent  violations  of 
the  sacred  Instrument  which  they  tiad  sworn 
to  siqiport. 

The  cleaivcat  Issue  of  law  raised  by  admit- 
ting the  truth  of  tlie  diarge  of  fraud  must  not 
be  obscured  1^  discussing  the  preceding  al- 
legations In  reference  to  a  bill  in  the  same 
words,  the  leglslatlre  history  of  which  is 
traced  till  it  is .  found  taUed  in  the  house, 
and  turned  over  to  the  state  Ubrarian,  who 
la  the  custodian  of  bllli  which  are  ttans 


strangled  in  the'  earlier  stages  «(  their  ex- 
istence. These  allegations  are,  at  most,  but 
an  attempt  to  negative  the  Idea  In  advance, 
that  the  forged  paper  had  a  legislative  his- 
tory leading  up  to  its  ratification,  which  the 
defoidant  might  contrad  could  not  be  con- 
tradicted. It  does  not  seem  to  me  bad  plead- 
ing to  bave  inserted  these  allegations,  when 
the  r^ef  demanded  was  a  perpetual  restrain- 
ing order  against  the  defendant,  although 
the  plaintiff  relied  solely  upon  the  ground 
that  the  paper  presented  to  the  presiding  of- 
ficers was  falsely  and  fraudulentiy  represent- 
ed to  them  to  be  an  enrolled  bill,  and  Its  rati- 
fication procured  in  that  way.  GouuBel  toe 
the  defendant  cannot  be  allowed  "to  blow 
hot  and  cold"  to  Induce  the  court,  on  motion, 
to  hold  that  It  cannot  hear  proof  of  the  al- 
legation of  fraud,  If  true,  and  then  to  say 
brr  way  of  breaking  the  force  of  the  ruling 
Invoked  that  they  could  disprove  the  charge 
of  forgery  and  fraud,  if  th^  would.  The 
fact  that  the  bill  was  enrolled  without  au- 
thorIt7,  and  signed  by  mistake.  Is  not,  for 
the  purposes  ot  this  appeal,  denied  by  any 
one.  That  it  was  fraudulentiy  enrolled  and 
presented  for  signature  Is  alleged  in  the 
complaint,  and  his  honor  holds  that,  even 
though  all  this  Is  true,  the  court  has  no  ju- 
risdiction to  hear  evIdMice  to  show  Its  truth. 
The  argument  deduced  fran  supposed  future 
iQconvenience  Is  always  the  most  specious 
and  unsatisfactory  kind  of  reasoning.  To  the 
suggestion  that  possible  evils  may  ensue 
from  sustaining  the  power  of  the  courts  to 
Impeach  the  validity  of  a  statute.  It  may  be 
answered  that  the  announcement  that  the 
constitution  is  a  shield  tor  manufacturers  of 
forged  law  will  Indeed  open  a  Pandora's  box, 
out  of  which  will  Issue  Invitatitms  to  those 
who  are  capable  of  such  crime  to  throng 
the  lobbies  of  our  legislative  halls,  and  make, 
by  bribery,  forgery,  and  other  fraudulent 
practices,  the  laws  which  should  be  framed 
to  afford  remedies  for  the  grievances  and 
protection  to  the  rights  of  the  people.  A. 
free  government  like  ours  must  always  be 
dependent  for  Its  stability  more  upon  the 
virtue  and  integrity  than  upon  the  intelli- 
gence of  its  citizens.  As  well  might  we  in- 
sist that  the  statute  which  allows  any  person 
in  the  state  to  make  affidavit  that  any  other 
person  has,  as  be  is  Informed  and  believes, 
committed  murder,  and  demand  a  warrant  for 
his  arrest,  should  be  rq;>ealed,  because  It 
opens  a  way  for  the  arrest  of  every  innocent 
man  In  the  state,  aa  that  to  permit  Investiga- 
tion of  the  allegation  that  what  purports  to 
be  a  law  regularly  ratified  Is  not  In  reality 
an  expresdon  of  the  will  of  the  peo^e 
through  their  representatives,  but  the  woA 
of  a  forger,  would  raise  a  doubt  as  to  the 
validity  of  may  statute  passed  by  the  legis- 
lature. Whne  a  plaintiff  asks,  on  behalf 
of  the  people,  an  order  restraining  the  secre* 
tary  ct  state  fn»n  publishing  a  ratlfled  net 
on  file  In  his  a&ce  he  la  required  to  make  an 
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oaXh,  wUdm  If  made  telsely,  and  vitbout 
pr^Ue  came*  aufedectB  him  to  panUbment 
for  peijnzr.  It  1b  not  to  be  anppooed  tbat 
mcb  risks  will  be  taJEsn  lncQnsldastel7>  and. 
If  tbe  perpetrators  of  this  disgraceful  crime 
could  be  Impaled  before  tbe  world,  and  held 
up  to  public  execxatian,  It  la  to  be  boped  tbat 
another  century  of  our  history  would  ^Ude 
by  without  SDCb  a  fla^rrsnt  Instance  of  cor- 
rapt  Interferwce  with  legislation. 

I  understand  my  brethren  to  concede— what 
cannot  be  denied— tbat  not  one  of  the  cases 
cited  to  snstain  tbe  c^inlon  of  the  ooort  Is 
exactly  In  pMnt  tuxe,  for  the  reason  tbat  It 
has  never  before  been  charged,  much  less 
proved,  tbat  tbe  tatlflcatkm  of  a  forged  bill 
was  fraudulently  procured,  when  It  bad  not 
in  fact  passed.  The  qiustion  raised  In  the 
cases  relied  nptm  by  tbe  majority  of  the 
court  to  snstain  their  podtlai  was  whether 
tbe  Jonnula  of  tb»  two  lec^slatlTe  houses 
conld  be  used  to  show  tbat  an  enrcdled  bill 
did  not  pass.  No  snch  thing  is  proposed  by 
tbe  ^alntlff  bwe.  In  tbe  c(»nplalnt  be  says 
tbat  a  paper  pntprating  to  be  an  act  of  tbe 
l^alatnre  was  frandnlently  enrolled  and 
dgned  by  mistake,  and,  as  introductory  to  this 
allegation,  be  avers,  In  substance,  that  tbe 
JonxnalB  not  only  do  not  contradict,  but  tend 
to  oonflnn.  It  A  similar  bill  passed  its  first 
reading  in  tbe  boose  <a  tepresentatires,  was 
taUed  on  its  seccmd  reading,  and  can  now 
be  adduced  in  evidence  toon  tbe  ofice  of  the 
lawful  custodian  of  snch  papers.  The  Jour- 
nal of  the  saute  tells  to  show  that  any 
such  bill  was  ever  before  that  body.  So  that 
the'  record  of  tbe  one  body,  as  far  as  it  goes, 
tends  to  corroborate,  while  there  Is  no  record- 
ed history  of  any  snch  bill  In  tbe  Journals 
of  tbe  othOT  to  contradict,  what  is  relied  up- 
on  by  tbe  plaintiff  as  the  basis  of  his  ac- 
tion,—tbe  fact  that  a  forged  paper,  signed 
tbe  presiding  offlcns  by  mistake.  Is  now  be- 
ing enforced  to  restrict  the  right  of  the  dtl- 
sen  In  tbe  interest  of  the  procurers  of  this 
monumental  fraud.  Looking  at  the  case 
from  the  standpoint  of  my  brethren,  it  ap- 
pears from  a  brief  of  cases  involving  the 
question  whether  the  ratlflcatltm  joumaia  can 
be  contradicted  by  the  journal,  which  will 
be  found  In  the  notes  on  pages  661-667  of 
volume  143  of  the  United  States  K^rts 
(Field  V.  Clark,  12  Sup.  Ct  495),  that  In  28 
of  the  states  the  courts  iiave  held  that  it  is 
competent  to  Impeach  the  ratification  by  the 
Journals  directly;  while  It  Is  beld  to  the 
contmr7  In  bat  9  states.  The  conceded  fact 
that  in  some  of  those  states  there  are  consti- 
tutlona]  amendments  providing  that  the  ratl- 
flcatiou  may  be  contradicted  by  the  Journal, 
shows  conclusively  that  we  bave  no  reason 
to  fear  the  threatened  ills  which  are  prophe- 
sied as  probable  results  of  going  behind  the 
ratiflcatlon  of  an  act  to  show  that  it  did  not 
pass,  and  that  its  enrollment  was  procured 
by  fraud,  when  28  states  still  afford  good 
government  to  their  cltizwis,  after  permitting 
the  Journals  to  be  used  to  show  not  fraud. 


but  that  the  ratified  bm  did  not  pass.  Indeed. 
It  Is  worthy  of  special  notice  tbat  tbe  forgery 
of  what  purports  to  be  an  enrolled  bill  has 
been  first  att^pted  where  the  people  had 
never  been  permitted  to  go  behind  the  rati- 
fication, and  when  It  was  ta<q;>ed  tbe  pw- 
petratora  of  tbe  fraud  that  tbelr  covinoua 
work  would  prove,  as  It  baa  ^me,  ^ectnal. 
When  the  conrta  of  more  than  three-fourtha 
of  the  states  bave  ventured  to  go  btiilnd  the 
ratification  of  statotos  to  call  in  question  the 
regularity  of  the  successive  steg^  preceding 
tbe  signing  presiding  ofllcers,  It  seems  to 
me  that  we  may  venture,  when  the  first  at- 
tempt m  made  to  Impeach  for  fraud  instead  of 
Irregularity,  to  look,  for  an  analogy  to  govern 
us.  rather  to  the  views  of  tbe  28  than  to  fbe 
opinions  of  the  8  courts. 

Tbe  position  of  tbe  court,  in  my  opinion, 
finds  no  suppnt  in  the  case  of  Brodnaz  v. 
Groom,  01  N.  a  247,  where  Chief  Justice 
Pearson,  speaking  for  the  court,  holds  that 
'*the  ratificatitm  certified  by  tbe  lieutenant 
governor  and  the  speakv  of  the  house  ot 
res^resentatives  makes  it  a  matter  of  record, 
which  cannot  be  impeached  before  tbe  courts 
in  a  collataal  way,"  But  the  plaintiff  Is 
making  not  a  collat^al,  but  a  direct,  attack, 
and  tbe  court  in  tbat  opinion  concedes  that 
even  a  record  can  be  successfully  avoided 
and  reversed,  where  it  Is  directiy  attadced 
for  fraud  or  Irr^ularity.  It  la  true  that 
where  there  Is  a  want  of  Jurisdiction  appar- 
ent upon  the  tece  of  a  record  it  may,  be  Im- 
peached without  any  direct  proceeding.  Just 
as  the  validity  of  a  ratified  statute  may  be 
questioned  for  repugnance  to  the  constitu- 
tion. Springer  v.  Shavender  (decided  at  this 
term)  21  S.  B.  89T.  If  tbe  constitution  does 
not  fwbld,  why  should  public  policy  prohibit 
a  citizen  on  behalf  of  tbe  whole  pec^  from 
impeaching  a  statute  for  fraud,  when,  for 
his  own  protection,  he  may  attack  a  Jndg- 
meat  r^ular  upon  its  face.  It  was  said 
obiter  In  Scarborough  v.  Robinson,  81  N.  C. 
413,  that  the  Journals  could  not  be  introduced 
to  attack  tbe  existence  and  validity  of  a 
statute  regularly  filed  among  tbe  records  in 
the  office  of  the  secretary  of  state.  If  that 
doctrine  is  conceded  to  have  the  force  of  law, 
it  In  no  wise  affects  a  case  where  tbe  plain- 
tiff relies  upon  proving  that  the  enrollment 
of  the  bill  was  procured  1^  fraud,  and  where. 
If  the  defendant  resorts  to  the  Journals  to 
disprove  It,  he  finds  that  they  tend  rather  to 
Gorrob<»rate  than  to  contradict  the  allegation. 
The  opinion  of  the  majority  of  tbe  court  in 
the  case  of  State  v.  Meares  (decided  at  this 
term)  21  S.  E.  973,  intimates  very  broadly 
that  the  oplnlcm  In  Scarborough  v.  Robinson 
ought  to  be  overruled  upon  the  point  really 
Involved,  because  It  conceded  to  the  presid- 
ing officers.  If  corrupt  or  unmindful  of  their 
duty,  the  power,  by  refusing  to  sign,  to  in 
reality  veto  bills  regularly  passed  by  the  rep- 
resentatives of  the  people.  Should  we,  thm, 
standing  In  a  position  to  make  a  precedent 
for  the  CfHirts  txC  America,  bealtato  to  declare 
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Invalid  an  act  which  we  most  assume  both 
of  these  officials  would  declare  to  have  been 
done  by  mistake  on  their  part,  and  to  hare 
been  procured  by  fraud  on  the  part  of  oth- 
ers? I  deeply  regret  that  the  majority  of 
the  court  bare  deemed  It  their  duty  to  hold 
that  the.  courts  bare  no  power  to  investigate 
and  remedy  the  great  wrong  which  has  been 
done  to  the  public.  I  regret  It  Decause  It 
gives  Immunity  to  the  wrongdoers  In  tbla 
case,  and,  In  my  judgment,  encouragement 
to  others  to  attempt  like  frauds  in  the  fu- 
ture^ 

CLARK,  J.  (dissenting).  A  demurrer  ore 
tenus  was  entered,  and  the  action  dismissed, 
because  a  cause  of  action  was  not  stated. 
For  the  purposes  of  this  proceeding,  there- 
fore, the  allegations  of  the  complaint  are  ad- 
mitted to  be  true.  It  Is  thereby  admitted 
that  a  bill  was  Introduced  Into  the  lower 
bouse  of  the  general  assembly;  that  this 
bill,  on  its  second  reading,  was  voted  down 
by  the  representatives  of  the  people;  that 
the  Journal  also  shows  that  fact,  and  the  bill 
Itself  was  stamped  "Tabled"  and  placed  in 
the  package  of  "tabled"  bills,  where  it  stlir 
remains.  It  is  further  admitted  that  the 
bill  was  not  Introduced  in  the  senate  at  all, . 
but  that,  notwithstanding  the  bill  was  de- 
feated in  one  house,  and  never  presented  for 
consideration  in  the  other,  a  fraudulent  copy 
of  a  bill  of  similar  tenor  was  procured  to  be 
made  by  a  subcopylst  of  the  enrolling  clerk, 
and  by  mistake  on  the  part  of  the  two  speak- 
ers, who  were  made  to  believe  that  it  was 
a  bill  which  had  been  duly  read  three  times 
in  each  house,  It  was  signed  by  them.  The 
purport  of  the  bill  Is  to  prohibit  debtors  from 
preferring  any  creditor  In  making  assign- 
ments. The  plaintiff  alleges  that  as  a  tax- 
payer he  has  a  right  to  be  protected  from 
paying  the  expenses  of  printing  the  fraudu- 
lent bill  and  distributing  It  among  the  laws 
of  the  state;  that,  as  a  citizen,  he  has  a  right 
to  be  excused  from  Including  it  among  the 
laws  which,  as  a  voter,  he  has  sworn  to  sup- 
port; and  that,  as  a  creditor,  the  right  he 
bas  had  by  our  laws,  time  out  of  time,  to 
have  his  debtors  prefer  him,  sbould  they  see 
fit,  should  not  be  taken  away  from  him 
against  the  will  of  the  people,  as  expressed 
by  their  representatives  In  this  legislature, 
as  likewise  in  many  previous  ones.  The  con- 
stitution under  which  we  live,  and  which 
every  officer  of  the  state,  from  the  highest 
to  the  least,  and  every  registered  voter  has 
sworn  to  support,  provides  that  "all  bills 
shall  be  read  three  times  In  each  house  be- 
fore they  pass  into  laws."  It  Is  admitted 
here  that  this  pretended  law  has  not  been 
read  three  times  In  each  house.  It  is  admit- 
ted that  it  has  not  been  read  three  times  in 
either  house.  It  Is  admitted  that  it  was 
read  in  only  one  house,  and  In  that  the  peo- 
ple, through  their  representatives,  defeated 
it  and  refused  to  let  It  pass.  It  Is  admitted 
that  Bul>sequently  the  speakm  were  Im- 


posed upon,  and  erroneously  eertlfled  that 
the  bill  bad  passed  three  readings  in  each 
house.  It  Is  contended,  however,  that  wa 
cannot  go  behind  the  signatures  of  the 
speakers.  But  the  signatures  of  the  speak- 
ers, procured  by  fraud,  are  not  their  slgna- 
tnres.  Fraud  vitiates  them  as  it  vitiates 
everything  It  touches.  But  It  is  urged  that 
it  is  dangerous  to  open  up  the  acts  of  the 
legislature  to  be  set  aside  for  fraud,  and  that 
this  would  unsettle  the  laws.  The  fraud  al- 
leged is  not  In  procuring  the  passage  of  an 
act,  but  in  procuring  an  untrue  certificate 
that  It  has  been  passed.  If  the  alleged  8tat< 
ute  is  not  the  will  of  the  people,  expressed 
In  a  constitutional  way  by  three  readings  in 
each  house  of  the  general  assembly,  there 
is  no  power  to  make  it  a  law,  and  no  consid- 
eration of  danger  should  prevent  a  declara- 
tion that  the  laws  heretofore  made  by  the 
people.  In  the  constitutional  mode,  cannot 
be  repealed,  revoked,  and  set  aside  in  this 
mode.  If  there  could  be  any  danger  In  re- 
fusing to  admit  as  a  law  a  bill,  which,  with- 
out having  be^  passed,  Is  untruly  certified 
as  having  been  passed.  It  Is  to  be  remem- 
bered that  among  a  free  people  no  other  dan- 
ger Is  comparable  to  that  of  substituting  in 
the  enactment  of  laws  for  the  will  of  the 
people  the  powar  of  money  In  securing,  by 
shifty  devices,  a  false  certificate  of  the  pas- 
sage of  an  act,  and  a  holding  by  the  courts 
that  such  villainy  is  conclusive,  and  above 
the  power  of  the  people  to  correct  throtigh 
their  courts.  Deeds  signed,  sealed,  and  de- 
livered bind  the  parties,  but  It  has  never 
been  considered  that  land  tities  would  be 
unsettied  if  deeds  procured  by  frand  were 
set  aside.  This  rather  tends  to  settie  land 
tlUes.  So,  rejecting  from  the  statute  book 
a  surreptitious  bill,  not  enacted  by  the  votes 
of  the  people's  representatives,  Is  not  to  un- 
settie  the  laws,  but  to  establish  them  "broad- 
based  upon  the  people's  will "  If  a  Judg- 
ment of  this  or  any  other  court  under  seal 
should  be  procured  by  mistake  or  fraud,  it 
can  be  set  aside. 

It  is  urged,  howev^,  that  this  touches  a 
co-ordinate  department  of  the  government. 
But  the  judiciary  la  the  only  body  author- 
ized to  investigate  and  aacertaiu  whether  it 
Is  the  act  of  the  general  assembly,  or  a 
measure  which,  rejected  by  that  body,  bas 
nevertheless  been  fraudulently  palmed  off 
on  the  speakers,  and  their  signatures  thereto 
procured  by  a  fraud  practiced  on  th^ii.  The 
executive  is  also  a  co-ordinate  d<.'i..>i-Lment. 
It  Is  matter  of  history  that-towards  the  close 
of  the  last  century  certain  land  warrants 
were  fraudulentiy  Issued  by  the  secretary 
of  state,  the  broad  seal  of  the  state  was  af- 
fixed, and  the  governor,  being  misled,  hon- 
estly affixed  his  signature  (as  the  speakws 
did  here);  but  the  court  went  bdilnd  tb« 
great  seal,  behind  the  admittedly  genuine 
signature  of  the  governor,  set  the  frandnlent 
land  warrants  aside,  and  Jailed  the  agent,  of 
the  fraud,  and  the  next  legislature  changed 
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the  name  oi  tb»  eouxOy  <01aagow),  wblcb 
bad  been  named  Ut  honw  ct  the  dlshraest 
aecretaz7  of  Btat&  The  snprane  court  ot 
this  state  had  its  origin  tn  the  orsuilzatlon 
by  law  ot  a  traapozar^  tribunal  created  to 
Investigate  and  set  aside  this  fraud  perpe- 
trated on  the  encutlTe  d^purtmoit,  and.  In- 
deed, by  one  of  Its  heads,  and  to  punish  Its 
perpetrators.  State  t.  Olasgov.  1  N.  a  38. 
It.  would  be  singular  If,  after  tiie  lapse  of 
nearly  a  centoryi  the  derdoped  court,  with 
larger  powers,  and  chosen  by  the  people, 
should  be  powerlen  to  set  aside  and  annul 
a  greater  fraud  upim  pt^nlar  rights,  perpe> 
trated  by  simulating  the  peoples  imprimatur 
In  passing  off  as  a  law  of  the  state  a  bill 
which  their  r^resentatlTeB  rejected,  and 
which  some  corrupt  blreUng  of  Interested 
parties  procured  to  be  falsely  certified  as  an 
act  ol  the  ^neral  assembly  by  the  officers 
ot  that  body,  who  were  decelTed,  In  tbe  rush 
and  hurry  of  the  dosing  hours  of  the  sessimi. 
Into  bdierlng  it  a  genuine  bllL  Falling  tor 
many  sessions  to  procure  the  passim  of  the 
act  from  the  popular  assembly,  the  interested 
parties  fraudulently  procured  this  blU  to  be 
certifled  as  having  been  passed.  To  give  It 
currency  as  law  Is  to  pass  oa  **ths  buzsard 
In  the  eagle's  nest"  as  the  Imperial  eagle  It- 
self. We  acknowledge  as  laws  tmly  ,the 
l^al  expression  of  the  people's  wllL  This 
bill  is  not  the  people's  wUL  It  Is  what  their 
rqiresentatlTes  have  declared  by  a  vote  was 
not  th^  will.  It  is  not  such  as  this  that 
the  men  of  North  Carolina  have  sworn  to 
support  as  "laws."  It  is  such  as  this  which 
we  have  sworn  udt  to  support  as  laws,  by 
our  oath  to  a  constitution  which  says  noth- 
ing shall  be  a  law  till  it  has  been  adi^ted 
by  having  rec^ved  the  assent  of  our  repre- 
soitativeB  on  three  several  occasions  in  each 
house  of  the  genoal  assembly.  This  has 
not  only  not  received  such  assent,  but  has 
cectf ved  their  refusal. 

The  power  to  construe  a.  law  necessarily 
canrles  with  It  the  power  to  investigate 
whether  a  jwetended  law  is  really  a  law 
duly-  exacted  or  a  fraudulent  simulation 
which  in  fact  was  never  enacted  Into  law. 
In  the  iwesence  of  so  vital  and  so  i^aln  a 
xoliudple,  precedento  are  not  needdd,  but  we 
have  them.  The  constitutlfm  proivldes  that, 
before  becoming  laws,  bills  shall  be  read 
three  times  In  each  house,  and  Bhall  be 
signed  by  the  speakrars.  In  Scarborough  v. 
Bobinson,  SI  N.  C.  409,  It  was  held  that  If 
the  latter  requirement  was  lacking,  the  bill 
was  not  a  law,  even  though  it  had  the  other 
and  far  more  Important  requlremoit  of  hav- 
ing been  passed  three  times  in  each  bouse. 
A  baOmi,  If  the  bill  has  not  rectfred  the 
assent  of  the  three  constitutional  readings, 
it  (»nnot  be  tbe  will  of  the  general  assembly. 
To  hold  otherwise  would  be  to  sacrifice  form 
to  sulHrtance.  and  to  say  that  the  certificate 
of  the  speakers  Is  sufficient  wltiiont  a  vote 
of  the  general  assembly,  and  (as  In  this  case) 
in  spite  of  an  adverse  vote  of  that  body. 


Again,  the  constitution  requires  that  the 
style  of  an  act  shall  be,  *Tbe  general  as- 
sMubly  of  North  Carolina  do  enact"  In 
State  V.  Patterson.  98  N.  C.  660,  4  8.  d.  3S0, 
it  was  held  that,  although  the  speakers  had 
signed  and  certifled  a  bill  as  ntlfled.  yet,  U 
this  fOTmula  wu  omitted  thertf rom,  it  was 
a  nullity,  because  tbe  constitution  requited 
it.  But  we  are  in  the  presence  of  a  greater 
and  more  Important  constitutional  require- 
ment than  the  formula  which  begins  an  act, 
or  the  certificate  ctf  the  speakers.  Theie  are 
mattm  of  form,  and  essential  only  because 
required  by  the  conBtltntion.  We  are  now 
face  to  face  with  the  constitutional  require' 
ment  that  the  bill  shall  tiiree  times  receive 
the  assent  of  each  house  "before  it  shall  be- 
come a  law,"  and  the  principle,  greater  than 
the  constitution  Itself,  that  the  lawnuiUng 
power  resides  In  the  soverdgn  people,  to  be 
exercised  their  represmtetives,  and  that 
nothing  shall  be  Jsm  unless  voted  by  them, 
and  especially  nothing  shall  be  law  which 
<as  in  this  case)  has  been  refused  by  their 
Tot&  Bven  the  omunon  law  Itself  Is  law  in 
this  stato  only  by  virtue  of  an  mactment  of 
the  g«i«sl  assembly.  In  other  stetes,  ques* 
tions  liave  come  up  as  to  tbe  poww  to  go  be- 
hind the  certmcate  of  ratification  signed  by 
the  speakm.  In  cases  of  mere  irregularities, 
and  It  has  been  hdd  In  28  stetes  that  this 
can  be  don^  as  this  court  has  already  hdd 
in  Stete  V.  Patterson,  supra.  In  9  states 
only  it  has  been  held  that  the  cotlficate  of 
ratification  is  conclusive  against  Irregnlari- 
tles.  These  cases  need  not  be  here  recited 
and  renewed.  Th^  are  easily  accessible  In 
the  2S  Am.  &  Sng.  Enc  Law.  196  et  seq. 
But  In  none  of  these  cases  have  we  the  bold 
and  glaring  and  admitted  toiud  upon  popu- 
lar sovereign^  which  Is  here  presented. 

The  requirement  that  30  days*  notice  must 
be  given  of  a  iwivate  law  Is  a  condition  pre- 
cedent which  the  legislature  passes  upon, 
bnt  a  constitutional  provision  tliat  the  bill 
must  be  read  three  times  In  each  house  be* 
fore  it  passes  Into  law  goes  Into  the  essential 
matter  which  a  court  must  determine  in  pass- 
ing upon  the  question  whether  a  printed 
I^ece  of  paper  laid  before  It  Is  a  legislative 
enactment  The  certificato  of  the  speakers 
is  cwtalnly  prima  facie  and  very  stnmg  pre- 
sumption that  it  is.  but  when  the  very  mat- 
ter at  issue  Is  the  allegation  that  tbe  certifi- 
cate ot  the  speaker  was  procured  by  fraud 
(and  this  Is  admitted  by  the  demurrer),  then 
it  Is  begging  the  question  to  say  that  such 
piece  of  papw  is  ccmclusively  tbe  law  of  the 
land  without  the  vote,  nay,  against  the  vote, 
of  the  lawmaking  powa.  It  is  also  beffilng 
the  question  to  say  that  the  l^:Islature  cer- 
tifies to  ns,  over  the  signatnres  of  their  two 
principal  officers,  that  this  act  was  passed. 
The  very  issue  Is,  did  the  two  officers  so  certi- 
fy, or  were  tfacdr  signatures  procured  by  fraud? 
If  BO,  they  are  In  law  not  their  signatures, 
and  this  Is  admitted  by  the  demurrer,  which 
admite  the  allegations  that  In  truth  the  bill 
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dM  not  pass,  but  wu  defeated,  and  that  tbe 
certlflcftte  of  the  prralding  <Acm  Is  false, 
and  was  proeored  by  fraud  practiced  on 
them,'  an  aUeeati(m  which  those  officers,  In 
justice  to  themselTea,  should  hare  been  per- 
mitted to  prove  by  their  own  testimony  In 
court  The  people  are  the  source  of  all  pow- 
er, but,  If  there  is  fraud  In  certifying  un- 
truly to  tbe  declaration  of  th^  will  at  tbe 
ballot  box,  tbe  courts  can  and  will  right 
the  wToag  and  declare  the  true  result 
Whence  comes  It  that  the  leglslatlre  depart- 
ment Is  so  superior  or  so  Inferior  that  a 
certiflcate  fraudulently  procured,  wtalcb  Cslse- 
ly  certifies  that  It  baa  passed  a  bill,  cannot 
be  set  aside  on  proof  that  In  truth  tbe  op- 
posite result  was  declared?  The  courts  bare 
the  same  power  to  inrestisate  In  one  case 
as  In  tbe  other.  It  is  not  the  declaration  of 
the  result  of  a  vote  by  the  legislature  Itself 
whldi  Is  in  question,  for  that  would  be  ,c<nk- 
duslve^  but  the  false  certiflcate  that  it  had 
so  decbued,.  what  it  is  admitted  that  the 
legislature  declared  Just  the  opposite  by  tsr 
bling  the  bUL  In  this  proceeding.  If  the  Jury 
found  that  the  certificate  was  false  and  was 
fraudulently  procured,  the  Judgment  would 
be  to  strike  the  fraudulent  bill  out  of  tbe 
flies  and  out  of  tbe  printed  laws,  and  to  de- 
clare It  what  It  is,  a  nulUty  ai  to  all  the 
worid. 

This  being  an  eavItaUe  Jurisdiction,  .the 
action  can  only  be  maintained  in  tbe  su- 
perior court,  and  one  action  is  condnslre.  It 
is  not  open  to  tbe  objection  that  such  pro- 
ceedings might,  if  allowed,  be  brought  before 
a  Justice  of  the  peace,  nor  that  there  might 
be  different  verdicts  before  different  Juries. 
That  could  be  ur^  against  a  proceeding  as 
in  Wyatt  v.  Manufocturing  Co.  (at  tills  tenn) 
22  S.  B.  120,  where  the  Invalidity  of  an  act 
la  attempted  to  be  set  up,  collaterally  as  It 
wore,  In  litigation  between  parties.  But  It 
cannot  apply  wbere  tlie  proceeding  is  brought 
against  the  secretary  of  state  directly,  to 
have  the  act  which  Is  fraudulently  procured 
to  be  cattfled  struck  out  of  the  flies  of  en- 
rolled bills  In  bis  office^  and  dedared  a 
nulUty. 

Tbe  constitution  does  not  require  that  tbe 
presiding  officers  shall  sign  bills  In  the  pres- 
ence of  the  houses,  or  with  their  assent;  and 
nelthor  tbe  certificate  itself  nor  the  complaint 
indicates  that  this  was  done.  It  may  be  the 
usual  practice,  but  It  Is  not  required,  nor 
does  it  appear  to  have  been  done.  There  Is 
no  presumption  that  it  was  done  upon  which 
an  argument  can  be  based.  Tbe  signing  has 
no  lawmaking  power  in  itself,  but  is  a  mere 
certlflcatlon  oi  what  the  lawmaking  body  has 
decided,  and,  like  all  certificates,  may  be 
impeached  for  frand  or  mistake;  otherwise 
tbe  certificate  Is  more  powerful  than  the 
authority  doing  the  act  wtalcb  Is  certified. 
If  we  could  conceive  that  the  two  presiding 
officers  of  any  legislature  should  purposely 
certify  theit  a  bill  has  passed  which  bad  In 
fact  been  defeated,  this  could  not  nullify  the 


action  of  Oie  two  honsM.  If  It  cooldt  then 
th^,  and  not  tbe  genmJ  assonbly,  are  tbt 
lawmaking  power.  C3ertalnly,  for  a  stroller 
reason,  when  the  signatures  of  the  preirtding 
officers  are  procured  by  a  trick  and  frand 
practiced  cm  them,  there  cannot  be  such  vir- 
tue therein  as  to  make  a  law  against  the 
vote  of  the  body.  Tbe  case  most  atron^ 
relied  on  by  the  dtfendant  la  Fidd  v.  Glart^ 
148  n.  &  686,  12  Snp.  Ot  485,  but  in  that 
case  it  was  admitted  that  the  act  had  passed 
both  bouses  and  bad  been  approved  by  tbe 
ivesident,  and  tbe  point  decided  by  the  court 
was.  that  the  act  would  not  be  vitiated  be- 
cause a  section,  which  was  in  it  when  passed 
by  the  houses,  was  omitted  in  the  enrolled 
act  on  flloL  It  must  be  noted  also  that  the 
United  States  constitution  does  not  contain 
the  essoatlal  provision  which  Is  In  our  cent* 
stltntion  that  *^each  bill  must  be  read  three 
times  in  each  htmse  before  It  becomes  a  law," 
and  that,  in  addition  to  the  signatures  of  the 
speskers,  there  Is  the  fnrthra  safeguard  that 
the  bill  is  sul^ect  to  the  supervlsitm  and  ap- 
proval of  tbe  president  which  the  bill  in 
question  had.  Notwithstanding  these  vital 
differences  In  tbe  two  constitutions,  and  the 
remote  bearing  the  actual  ptrint  there  decid- 
ed has  nprai  this  case^  the  court  nevertheless 
takes  occasion  to  say  (Hiarlan,  J.)  In  that 
very  <q?lnlon:  "A  bill  signed  hr  tbe  speak- 
er of  the  bouse  of  representatives  and  by 
tbe  president  of  tbe  senate,  presented  to  and 
approved  by  the  presldait  of  the  United 
States,  and  delivered  by  the  latter  to  the 
secretazy  ot  stete  as  an  act  tnssed  by  con- 
gress, does  not  become  a  law  of  tlie  United 
States  If  it  bad  not  in  fact  been  passed  by 
congress.  In  view  of  the  express  require- 
ments of  the  cmstltution,  the  correctness  at 
this  general  principle  csJinot  be  doubted." 
An  enunciation  more  exactly  in  point  in  its 
application  io  the  controversy  before  us  can- 
not be  found.  Hwe  the  bill  was  not  voted 
in  either  hous^  but  was  expressly  n^atived 
by  a  vote,  and  this  fact  appesrs  by  the 
Journals  (whl(di  are  required  by  the  constl- 
tntim  to  be  kept),  and  Is  also  admittedly 
beyond  controversy.  The  certiflcate  of  ratl- 
flcation  was  not  purposely  and  knowingly 
appoided  by  the  spe^ers.  They  never  know- 
ingly intended  to  certify  that  this  bill  had 
been  read  three  times  In  each  house.  Ttaeir 
signatures  were  Inadvertmtly  appended,  and 
were  procured  by  a  gross  fraud.  They,  in 
law,  are  not  their  signatures.  This  Is  not 
the  "slgnbig"  which  the  constitution  requires 
to  bills  which  have  three  times  before  such 
signing  been  read  with  the  approval  of  each 
bouse. 

The  conflicting  decisions  firom  other  states 
as  to  whether  the  slgnaturas  of  the  speaken 
can  be  contradicted  by  the  Journals  have  no 
application  to  tbis  case,  where  the  allegation 
is  of  fraud  In  procuring  th^  signatures. 
The  facta  of  this  great  ftand  are  admitted 
tor  the  purpose  of  this  appeal.  It  la  {awful 
to  allege  and  to  prove  such  fraud  If  "govem- 
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ment  hy  the  people  and  for  tbe  peapW  la 
to  contbme;  otherwise  goreniment  by  fraud 
bas  begun,  the  sure  and  nnfaillng  sign  In 
an  history  that  the  end  of  representatlTe 
xoremment  la  at  hand.  The  Jndsment  be> 
low  Bhoold  be  reversed. 


(IS  Oa.  12») 

LOVE  T.  CITY  OP  ATLANTA. 
(Supreme  Court  of  Georgia.    Dea  4,  1894.) 

Xjabilitt  or  Citt  tor  Failcrb  of  Dutt  bt 
Board  or  Bbalth. 
The  datr  ot  keeping  the  streeta  dear  of 
pDtrid  and  other  rabatance  offeaalre  to  tbe  eenae 
of  smell,  and  which  tends  to  imperil  the  public 
health,  derolrea,  under  the  charter  of  the  <Aty 
of  Atlanta,  upon  tbe  board  of  health  of  that  dty; 
and,  tbe  fonctiotifl  of  tills  department  of  tb6  dty 
goTcmment  being  govwnmental,  and  not  purely 
administrative,  in  their  charflcter,  It  follows  that 
If,  in  tbe  exercise  of  snch  functions,  and  in  the 
dkchane  of  the  dutiea  devoWing  upon  this  de* 

Krtment  thereunder,  a  private  dtisen  is  Injured 
tbe  negligence  of  one  of  its  servants  In  and 
about  such  work,  no  right  of  actlou  arises  against 
the  city. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  W.  A.  Love  against  the  dty  of 
Atlanta.  Defendant  had  judgmrait,  and 
plaintiff  brings  error.  AfBrmed. 

Dorsey,  Brewatw  &  Howell,  for  plaintiff  in 
er^or.  J.  A.  Anderson  and  Fnlton  ColTUle, 
for  defendant  in  error. 

ATKINSON,  J.  Love  brought  against  the 
city  of  Atlanta  an  action  for  damages,  al- 
lying. In  snbatance,  that  while  lie  was  pass- 
ing along  the  streets  of  the  city,  In  the  ex- 
ercise of  proper  care,  without  fault  upon  his 
port,  by,  through,  and  because  of  the  negli- 
gence of  a  servant  of  the  defendant,  an  ani- 
mal attachofl  to  one  of  the  garbage  carts  of 
the  city  was  pwmitted  to  run  away,  and 
while  so  mnning  collided  with  the  buggy  of 
the  plaintiff,  causing  serious  Injury.  It  was 
also  alleged  that  the  driver  of  the  cart  was 
a  small  negro  boy,  wholly  incompetent  to 
the  discharge  of  the  duty,  and  that  the  mule 
emidoyed  was  vldous,  dangerous,  and  liable 
to  nm  away.  The  evidence  proved  the  plain- 
ttlTs  cause  of  action  as  Utld  in  the  dedara- 
tlon, and  in  replyttwas  shown  that  the  mule 
and  cart  causing  the  damage  were  in  use 
the  city  under  the  direction  of  the  health 
board  of  the  city,  and  that  the  servant  of 
the  city  charged  with  driving  said  cart  was 
then  employed  in  deanlng  the  streets,  and 
imnoving  thoetrom  such  putrid  and  offen- 
sive substances  as  usually  accumulate  in 
the  streets  of  densely  populated  dties,  and 
which  were  necessary  to  be  removed,  be- 
cause, remaining,  they  endangered  the  pub- 
lic health.  At  the  conclusion  of  the  evi- 
dence ttie  trial  Judge  directed  a  verdict  for 
the  defendant,  Instructing  the  Jury  that,  in- 
asmuch as  the  tmcontroverted  testimony 
showed  that  the  injury  complained  of  was 


inflicted  by  swrants  of  the  dty  emi)loyad 
by  that  deiArtment  of  the  dty  government 
whose  duty  It  was  to  look  after  and  pre- 
serve the  public  health,  and  Inasmuch  as  It 
appeared  that  this  Injury  was  inflicted 
the  defendant's  servante  while  engaged  In 
the  performance  of  vcffk  essential  to  the  dis- 
charge of  that  particular  duty,  the  dty  was 
not  liable,  and  they  should  return  a  rfflxUct 
for  the  defendant  Exception  la  taken  to 
this  instruction,  and  we  are  now  to  conidder 
whether  the  court  erred,  plstlnctlons  do 
not  appesr  to  have  hecm  at  all  times  accu- 
rately drawn  between  the  dasses  of  cases  In 
which  a  munld^  corpwatlon  would  be  lia- 
ble and  those  in  which  it  would  not  be  liable 
for  the  misfeasance  or  nonfeaaanceof  a  public 
servant  employed  under  munldpal  authority 
In  the  discharge  of  duties  relating  to  corpo- 
rate aflalrs.  One  general  proposition,  how- 
ever, seems  to  have  received  general  recog- 
nition at  the  hands  of  courts  of  last  re- 
sort wherever  that  dass  of  cases  has  been 
considered,  and  that  class  of  cases  Is  tliat. 
where  an  injury  sustained  Is  Inflicted  be- 
cause of  the  misfeaaance  of  an  agent  of  a 
corporatloD  while  engaged  In  a  duty  perti- 
nent to  the  aracise  of  what  are  termed 
"governmental  functions  of  a  corporation," 
the  dty  Is  not  liable.  Where  injuries  under 
similar  circumstances  are  inflicted  by  the 
agent  of  a  corporation  acting  for  it  In  the 
discharge  ot  a  duty  <m  behalf  of  a  municipal 
corporation  where  it  Is  engaged  in  the  ex- 
ercise of  some  priyate  franchise,  or  some 
franchise  conferred  upon  It  by  law  which  it 
may  exerdae  for  the  private  proflt  or  con- 
venience of  the  coriuratlon  or  for  the  <eon- 
venlence  of  Ito  dtlaens  alone,  in  which  the 
general  public  has  no  Interest,  for  such  in- 
juries a  right  of  reeova7  lies  against  the 
dty.  Some  difficult  has  arisen  in  the  ap- 
plication of  these  general  prindples  to'  the 
facts  of  particular  cases  which  from  time  to 
time  have  arisen.  Some  difficulty  has  arisen 
in  the  proper  dasslflcation  of  cases  in  order 
to  assign  each  to  ito  appropriate  position 
with  reference  to  the  liability  or  nonliability 
ot  a  corporation,  and  the  courts  have  not 
been  altogether  happy  nor  entirely  conalst- 
ent  at  aXi  times  In  this  regard.  As  an  Ulus- 
traUon  of  this,  it  la  bdd  that  cities  are  liable 
for  damages  resulting  from  the  nonrepair  or 
from  the  dangerous  condition  of  public 
streets,  and  this  In  the  absence  of  strict 
statutory  liability  imposed  by  law.  It  has 
be«i  held  that  they  are  not  liable  for  dam- 
ages occasioned  by  thdr  flro  departments  for 
Injiuries  to  person  or  property  in  going  to  or 
from,  fires.  The  former  case  Is  one  that 
might  properly  have  been  originally  classl- 
fled  among  tiie  cases  of  nonllabHlty,  The 
duty  ot  keeping  Its  streets  in  repair  Is  a  pub- 
lic duty,  in  which  the  general  public  la  In- 
terested. The  state  commlte  to  it  the  dis- 
charge of  those  governmental  duties  incident 
to  the  sovereign  power,  by  which  it  is  re- 
quired to  miUntaIn  for  the  use  of  the  gen- 
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exal  pnUlc  and  for  the  pablic  convenience  a 
sjTBtem  of  roadB  fbnniffhoQt  the  state,  and 
the  assignment  of  this  particular  duty  to 
municipal  corporations  within  their  limits 
ma7  fairly  be  said  to  be  a  delegation  of 
what  appears  to  ns  to  be  one  of  the  functions 
of  the  goremment.  The  latter  cas^  refer* 
ring  to  the  fire  department,  la  a  case  of  non- 
liability, and.  If  not  the  exercise  of  a  pri- 
vate power  for  the  ben^t  of  the  corporation 
Itself  and  the  Inhabitants  thereof,  in  which 
the  general  public  In  no  way  participates,  it 
reaches  the  verge  upon  that  line.  Wecltethese 
as  simple  Illustrations  of  our  statemmt  that 
the  courts  have  not  at  all  times  been  c<hi- 
slstent,  but  with  no  purpose  either  to  dis- 
turb the  precedents  established  by  repeated 
ruUnga  of  respectable  courts  of  last  resort 
in  nearly  all  the  states,  or  to  intimate  that 
there  Is  such  a  doubt  as  to  their  soun&ess  as 
would  In  any  sense  Justify  the  adoption  of 
other  rules.  With  respect  to  matters  con- 
cerning the  public  health,  however,  there  Is 
no  serious  conflict  of  reason,  opinion,  or  au- 
thority upon  the  correctness  of  the  proposi- 
tion that  the  preservation  of  the  public 
health  is  one  of  the  duties  that  devolve  up- 
on the  state  as  a  sovwelgn  power.  It  is 
such  a  duty  as,  upon  prop«r  occasion,  Justl- 
flea  the  exercise  of  the  right  of  eminent  do- 
main, and  the  demolition  of  structures 
which  endanger  or  Imperil  the  public  health. 
In  the  discharge  of  such  duties  as  pertain  to 
the  taealUi  department  of  the  state/' the  state 
is  acting  strictly  In  the  discharge  of  one  of 
the  functions  of  government  If  the  state 
delegate  to  a  municipal  corporation,  either 
by  general  law  or  by  particular  statute,  this 
power,  and  Impose  upon  It,  within  its  lim- 
its, the  duty  of  taking  such  steps  and  such 
measures  as  m^  be  necessary  to  the  pres- 
ervi^tlon  of  the  public  health,  the  municipal 
corporation  llkewte^  In  the  discharge  of 
such  duty,  is  in  the  exercise  of  a  purely  gov- 
ernmental function,  aflTecting  the  welfitre 
not  only  of  the  dtlaens  resident  within  its 
corporatlfm,  but  of  the  dtlxens  of  the  com- 
monwealth generally,  all  of  whom  have  an 
Interest  in  the  iweventlon  of  infections  or 
contagious  diseases  at  any  pdnt  within  the 
state,  and  in  the  exercise  of  such  powers  is 
entitled  to  the  same  Immunl^  against  suit 
as  the  state  Itself  enjoys.  Such  a  duty 
would  stand  upon  the  same  fooUng  as  its  du- 
ty to  preserve  the  public  peace,  and  Its  lia- 
bility or  nonliability  would  depend  uptm  the 
same  principle  whldi  rdieves  the  city  from 
liability  for  the  misfeasance  of  a  police  offi- 
cer In  the  discharge  of  his  duly.  It  will  be 
observed,  however,  that,  in  order  to  exempt 
a  city  from  llablll^,  it  is  not  sufficient  to 
show  that  the  iiartlcular  work  from  the  neg- 
ligent performance  of  which  by  the  servants 
of  the  city  a  dtisen  was  Injured  was  being 
performed  under  the  direction  of  the  health 
authoritin,  but  It  must  be  shown  that  the 
particular  work  so  being  done  was  connect- 
ed with,  or  had  refwence  to,  the  preservar 


tton  of  the  pubUc  health.  If  the  health  de- 
partment were  engaged  In  dearhig  away  or 
removing  obstructions  from  the  street  which 
In  no  way  endangered  the  public  health,  the 
respontiUllty  of  the  city  then  would  rest  up- 
on  the  rule  of  liability  for  the  work  connect- 
ed with  rep^ring  and  keepliv  In  order  the 
public  highway  It  can  make  no  dlfloence 
in  principle  as  to  the  character  of  the  agents 
employed  In  the  discharge  of  this  duty  with 
respect  to  the  public  health..  The  principle 
of  nonliability  rests  upon  the  broad  ground 
that  In  the  discharge  of  Its  purely  govern- 
mental fnncftons,  a  cwporate  }Mdy  to  which 
has  been  delegated  a  portion  ot  the  sover- 
eign power  Is  not  liable  tm  torts  committed 
in  the  discharge  of  such  duties  and  in  the 
execution  of  such  powers.  It  can  be  no 
more  liable  because  of  the  fault  to  select 
competent  drivers  of  ^rbage  carts  than  a 
city  could  be  held  llaUe  for  falling  to  elect 
a  wise,  conservative,  and  discreet  mayor. 

Let  us  inquire,  then,  whether  ^  particu- 
lar service  being  performed  by  this  particn- 
lar  serrant  of  the  corporation  had  special 
refmnee  to  the  preservation  of  the  public 
health.  The  accumulation  ot  gaxhAge,  of 
substances  ofToislve  to  the  sense  of  smell, 
of  substances  whldi,  if  permitted  to  remain, 
would  pirison  the  atmosphere,  and  breed  dis- 
eases InfecUons  and  contagious  among  the 
inhabitants  of  the  city,  may  well  be  said  to 
endanger  the  public  health.  The  preserva- 
tKm  of  the  public  health  involves  the  re- 
moval of  those  causes  which  are  calculated 
to  produce  disease.  According  to  the  tmdls- 
puted  testimMiy  in  the  ease,  the  driver  of 
this  garbage  cart  and  tb^  alleged  refractory 
mule  were  engaged  actually  in  the  removal 
from  the  streets  of  substances  similar  to 
those  described  above.  However  Incongru- 
ous It  may  appear  to  be  to  say  that  this  di- 
minutive darkey  and  this  refractory  mide 
were  engaged  in  the  performance  of  some  of 
the  functions  of  government,  It  is  neverthe- 
less true,  and  Illustrates  how  even  the  hum- 
blest of  its  citizens,  under  the  operations  of 
Its  laws,  may  become,  in  Georgia,  an  Im- 
portant public  functionary.  Judgment  af- 
firmed. 


Iff  Oa.  B) 

WILLIAMS  V.  MOODT. 
(Supreme  Court  of  Georgia.    Not.  12,  1894.) 

CONTBTANOI  Or  MORTGAGBD  LasD— LIABILITY  OF 

Oraktbe. 

1.  Where  a  deed  of  conv^ance  redted  that 
it  waB  made  subject  to  a  mort^^  upon  the  prop- 
erty conveyed,  given  by  the  grantor  to  a  third  per- 
son to  secure  a  specified  sum,  with  interest, 
"which  said  mortgage  and  iotmst  said  grantee 
assumed  as  iwrt  of  purchase  price"  of  the  proper- 
ty, the  grantee,  upon  failing  to  pay  off  the  mort- 
gage at  itB  matnmy,  became  liable  w  the  grantor 
for  Hbe  amount  due  thereon. 

2.  Althou^  tbe  mortgage  of  which  the  gran- 
toe  had  thus  assumed  payment  did  not,  upon  its 
face,  dlBdoae  that  a  given  deCanIt  in  the  payment 
(d  biterart  would  render  the  pElndpal  of  the  note 
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•ecu red  by  the  mortgage  dtie  at  a  date  earlier 
thaQ  tibat  otherwise  fixed  for  its  maturity,  yet 
where  that  note,  as  described  ia  the  mortgage,  re- 
ferred to  an  "intercBt  coupons  note,"  which, 
thoogh  not  so  stated  in  the  mortga^,  was  in  fact 
sttadied  to  the  note  for  tiie  principal,  and  it  ap- 
pears that  an  examination  of  the  latter  note 
would  have  disclosed  the  terms  npon  which  its 
maturity  would  be  advanced,  the  grantee  in  the 
deed  was  diarge&ble  with  a  knowledge  of  these 
facts,  and  in  assuming  payment  of  the  mortgage 
became  liable  accordingly. 

8.  The  maturity  of  the  note  secured  by  the 
mortgage  having  been  adranced  becanse  of  de- 
fault in  the  payment  of  tnterest,  demand  for 
whlcb  was  made  upon  the  grantee,  and  payment 
refused  by  him,  and  the  mortgagee  havmg  exer- 
cised a  power  of  sale  contained  m  the  mortgage, 
the  proceeds  of  which  sale  were  insofficient  to  pay 
off  the  debt,  and  the  mortgagor  having  paid  the 
balance  due  thaeon.  the  grantee  became  liable  to 
her  in  an  action  for  the  amount  of  sudi  balance. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Helen  S.  Moody  against  M.  B. 
Williams.  From  a  Judgment  for  Eda^tllT,  de- 
fendant brings  error.  Affirmed. 

Lewis  &  Green,  for  plaintiff  In  ema.  King 
&  Spalding^  for  Aetendaat  In  error. 

SIMMONS,  O.  J.  M.  B.  Williams  pnr- 
Chased  certain  land  from  Mrs.  Helen  8. 
Moody,  taking  a  conveyance  from  her,  which 
contained  this  proTlsIon:  "This  deed  Is 
made  subject  to  a  mortgage  of  $2,000,  given 
on  said  property  by  Helen  S.  Moody  to  Sam- 
uel D.  Rambo,  dated  12th  day  of  January, 
1893,  with  Interest  from  date  at  8  per  cent, 
per  annum;  principal  due  3  years,  Interest 
payable  semiannually  In  separate  Interest 
notes  glTen  therefor;  which  said  mortgage 
and  interest  said  M.  B.  Williams  assumes 
as  part  of  purchase  price  above."  The  mort- 
gage commenced  thus:  "State  of  Georgia, 
Fulton  county.  $2,000.  Atlanta,  O.,  Jany. 
12th,  1893.  Three  years  after  date  I  promise 
to  pay  Samuel  D.  Rambo  or  order  two  thou- 
sand dollars,  value  received,  with  interest 
from  date  at  eight  per  cent,  per  annum,  as 
per  my  interest  coupons  note  No.  1,  of  even 
date  herewith."  This  being  followed  by  this 
language:  "I  hereby  create  and  give  to  said 
Samuel  D.  Rambo^  his  heirs  and  aaslgus,  a 
full  and  complete  mortgage  lien  on  the  fol- 
lowing property"  (describing  it).  A  provision 
was  contained  In  the  mortgage  that  if  the 
debt  to  secure  which  It  was  given  was  not 
paid  at  maturity,  the  mortgagee  had  the  pow- 
er, after  complying  with  certain  conditions  as 
to  advertising,  etc.,  to  sell  the  property  de- 
scribed, and  apply  the  proceeds  to  the  pay- 
ment of  the  debt.  The  "Interest  coupons 
note  No.  1,"  referred  to  In  the  mortgage,  was 
a  note  with  interest  notes  attached,  and  cor- 
responded In  date,  amount,  time  of  maturity, 
and  rate  of  Interest  with  the  mortgage.  It 
contained,  however,  a  provision,  which  did 
not  appear  in  the  m(M-tgage,  that  "npon  fail- 
ure to  pay  any  of  said  interest  within  thirty 
days  after  due,  said  principal  sum  shall,  at 
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the  option  of  the  holder,  bec(»ne  due,  and 
may  be  collected  at  once;  time  bdng  of  the 
essence  of  this  contract."  The  purchase  of 
the  property  by  Williams  was  made  before 
any  of  Oie  Interest  notes  had  matured.  When 
the  first  tnt^est  nota  became  due,  Mrs. 
Moody  demanded  of  him  that  he  pay  the 
same,  but  he  refused  or  neglected  to  do  so, 
and,  after  30  days  from  that  date  had 
elapsed,  the  mortgagee  elected  to  declare  the 
whole  debt  due,  and  proceeded  to  enforce  col- 
lection thereof.  After  complying  with  the 
provisions  of  the  mturtgage  as  to  advertising, 
etc.,  the  mortgagee  sold  the  prc^erty  at  pub- 
lic sale  for  $1,300,  and  credited  this  sum  up- 
on the  mortgage  Indebtedness,  which,  to- 
gether with  the  expenses  of  the  sale,  amount- 
ed to  $2,208.26.  Payment  of  the  balance— 
$908.^— was  demanded  of  Mrs.  Moody  by 
the  mortgagee,  and  she  paid  the  same.  She 
then  made  a  demand  upon  Williams  for  the 
payment  of  this  sum,  and  upon  his  refusal  to 
pay  brought  the  present  action  to  recover  the 
same,  the  facts  above  recited  being  set  out  In 
the  declaration.  The  declaratloB  was  demur- 
red to  upon  the  grounds  that  no  cause  of  ac- 
tion was  set  out;  that  the  petition  and  ex- 
hibits failed  to  show  any  right  of  the  plain- 
tlfF  to  demand  of  the  def^dant  the  sum  sued 
for;  tiiat  it  tailed  to  show  that  the  defend- 
ant assumed  the  note,  or  was  liable  for  any 
of  Its  terms;  that  Rambo  had  no  right  to  sell 
the  property  as  alleged,  and  that  the  att«npt- 
ed  sale  was  unauthorized  and  void,  especially 
so  far  as  the  defendant  was  concerned,  and 
the  plaintiffs  acquiescence  In  the  sale  could 
give  no  right  of  action  against  the  defend- 
ant; that  the  relief  sought  was  equitable, 
and  the  proceeding  not  a  proceeding  at  law, 
and  ther^ore  could  not  be  entertained  in  the 
city  court  of  Atlanta,  In  which  the  suit  was 
brou^t  The  court  overruled  the  demurrer, 
and  the  defendant  excepted. 

The  court  did  not  err.  in  overruling  the  de- 
murrer. It  Is  well  settled  that  where  a  pur- 
chaser ot  property  accepts  a  deed  to  the 
same  which  recites  that  he  assumes  payment 
of  a  m(Hrtgage  on  the  property  as  a  part  of 
the  purchase  price,  he  becomes  personally 
bound  for  the  payment  of  the  mortgage  debt 
(1  Jones, Mortg., 4th  Ed.,§8  749,  752;  2  Warv. 
Vend.  p.  658);  and  if  he  fails  to  pay  it  when 
due,  and  the  mortgagor  himself  pays  the 
same,  the  amount  so  paid  may  be  recovered 
by  the  m<Htgagor  in  an  Eictlon  at  law  against 
the  purchaser  (1  Jones,  Mortg.  S  70S  et  seq.; 
15'  Am.  &  Bug.  Enc.  Law,  884,  842,  note, 
and  cases  <jted).  It  was  not  Insisted  In  the 
argument  before  us  that  the  mortgagee,  un- 
der his  contract  with  the  mortgagor,  as  em- 
braced In  the  mortgage  and  the  notes  given 
in  connection  therewith,  did  not  have  the 
right,  upon  default  as  to  the  interest,  to  col- 
lect the  whole  debt,  and  for  that  purpose  sell 
the  mortgaged  property;  or  that  the  mortga- 
gor was  not  liable  for  the  deficiency  In  the 
proceeds  of  the  sale  to  the  extent  of  the  sum 
paid  by  her  to  the  mortgagee,  and  sued  for 
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In  this  action.  It  wiu  contended,  however, 
that  the  mortgage  did  not  disclose  the  ex- 
tetence  of  any  other  contract  In  connection 
therewith,  except  the  Interest  notes,  and  that 
It  did  not  appear  that  the  defendant,  at  the 
tUne  of  his  porcbasc,  was  pnt  upon  notice 
of  the  separate  note  for  the  principal  which 
contained  the  provision  authorizing  the  mort- 
gagee bo  cc^ect  the  whole  debt  upon  default 
as  to  the  Interest;  and,  no  such  provision  be- 
ing embraced  In  the  mortgage  itself  or  the 
Interest  notes,  the  declaration  failed  to  show 
that  the  defendant  was  liable  for  the  sum 
sued  for.  An  examination  of  the  mortgage 
and  the  notes  referred  to  therein  wlU  show 
that  this  contention  Is  imtcnable.  The  agree- 
ment to  pay  the  mortgage  was  an  agreement 
to  pay  the  debt  secured  by  the  mortgage.  In 
accordance  with  all  the  covenants  attached 
to  the  contract,  and  the  defradant  was 
chargeable  with  notice  of  the  tei.*ms  of  the 
debt  as  disclosed  not  only  by  the  mortgage  It- 
self, but  by  any  other  papers  connected 
therewith,  the  existence  of  which  was  Indi- 
cated by  the  mortgage.  The  mortgage  re- 
cited a  promise  to  pay  the  sum  stated  there- 
in and  interest,  "as-  per  my  Interest  coupons 
note  No.  1."  It  became  incumbent  upcm  the 
defendant,  therefore,  to  ascertain  what  this 
note  contained.  This  description,  as  we  have 
shown,  applied  to  the  note  containing  the 
stipulation  In  question.  The  word  "coupon" 
means  something  Intended  to  be  "cut  ofT' 
from  another  thing,  and  a  "coupon  note"  Is 
defined  to  be  "a  promlsscH?  note  with  cou- 
IH>ns  attached,"  the  coupons  being  notes  for 
the  interest,  written  at  the  bottom  of  the 
principal  note  and  designed  to  be  cut  oft 
when  the  notes  are  presented  fw  payment  or 
paid.  See  And.  Law  Diet.  272;  Webst  Int. 
Diet  If,  however,  the  mortgage  could  be 
considered  as  ambiguous  on  this  point,  and 
as  appearing  to  be  the  original  obligatl<Hi  It- 
for  the  principal,  and  the  tea^m  "cou- 
pons note"  could  be  understood  as  meaning 
the  interest  notes  only,  an  examination  of  the 
latter,  it  se«ns,  would  have  shown  that  these 
notes  were  In  fact  attached,  In  the  form  of 
coupons,  to  the  note  containing  the  stipula- 
tion in  question;  at  least  we  may  so  Infer 
from  the  fact  that  they  are  described  In  the 
latter  as  being  "h^eto  attached."  Besides, 
even  If  they  were  not,  at  the  time  of  the 
purchase,  attached  to  the  principal  note,  they 
purported  to  be  for  the  Interest  upon  a  note 
described  by  them  as  "my  note  No.  1,"  and 
this  would  hardly  be  understood  as  applying 
to  the  m<«rtgage  Itself.  This  reference  to  the 
principal  note  was  sufficient  to  put  the  de- 
fendant upon  notice  of  all  that  the  principal 
note  c(mtained.  McClure  v.  Oxford  Tp.,  04 
U.  S.  'i2».  We  therefore  cannot  ht^d  that  the 
declaration  Is  insufficient  as  fiilling  to  show 
that  fbe  defendant  assumed  that  part  ot  the 
original  contract  under  which  tlie  collecUon 
of  the  whole  debt  was  enforced.  There  Is  no 
merit  In  the  contention  that  this  was  an 
equitable  proceeding,  and  consequently  did 


not  fall  within  the  Jnrisdlcttoa  oC  tbe  dtr 
coort  Judgment  affirmed. 

ATKINSON,      not  presiding. 


(WQs.  1»} 
SHBPHBBD  V.  TODD  et  aL 
(Supreme  Court  of  Oeor^   Nov.  12,  18D4.) 

8lLB  BT  EXBOOTOR— AonON  TO  SbT  ASIDB— 

EiTOPFBi.  ow  Hub. 
Under  the  facts  in  evidence,  luclnding  tiie 
responsive  matter  in  the  answers  of  the  defend- 
ants (this  being  an  equitable  action,  and  discov- 
ery  not  having  been  waived),  time  was  no  error 
in  granting  a  nonsuit 
(Syllabos  by  the  Court.)  ' 

Error  from  saperiw  court.  Pulton  county; 
jr.  H.  Lmnpldn.  Ju^;& 

Action  by  Mary  B.  Shepherd  against  Rob- 
ert Todd,  ezecntor,  and  otbos,  to  cancel  a 
conveyance  made  by  the  execntcv. .  From  » 
judgmoit  ot  nonsuit,  plaintiff  brings  emv, 
Afiirmed. 

The  following  Is  the  official  report: 
Mary  Bl  Shepherd,  by  her  petition,  aU^;ed: 
She  Is  one  of  the  diildr^  and  an  beir  at 
law,  of  Edward  Harper,  who  on  March  11, 
1886,  made  a  will,  and  shortly  afterwaida 
died.  This  will  was  afterwards  probated  la 
solttnn  form  by  Bobwt  Todd  and  W.  G. 
Harper,  executors.  By  Ita  terms  all  the  real 
estate  of  Edward  Harper  was  devised  to  his 
wife  and  children,  and  was  not  Intended  by 
him  to  be  aold  by  bis  executors,  or  In  any 
manner  Interfered  ^th  1^  them,  but  that 
the  same  diould  be  divided  by  his  heirs 
among  themselves,  at  their  election,  or  that 
they  should  remain  tuiants  in  common,  as 
he  made  them  by  his  wlU.  The  wUl  required 
that  the  executors  should  give  bond,  and  It 
was  the  manifest  Intendon  of  tbe  testator 
that  they  should  do  so  befcwe  they  entered 
upon  the  execution  of  tbe  will;  but  without 
giving  bond,  and  without  the  consent  of  the 
h^r8,~some  of  th«n  being  minors,  and  are 
yet  minors,  and  Incapable  ot  consenting,— 
they  Illegally  obtained  letters  testamentary, 
and  thus  Illegally  took  charge  of,  and  pro- 
ceeded to  administer,  the  estate.  They  pro- 
ceeded Immediately  to  have  tbe  estate  ap- 
praised and  make  return,  all  of  whicb  vaa 
unnecessary,  and  not  warranted  by  the  wlU, 
and  tbe  expense  of  which  was  a  waste  of  the 
estate.  At  the  December  term,  1888,  of  tbe 
court  of  ordinary,  they  fraudulently  procured 
an  order  for  the  sale  of  all  the  realty,  on  the 
ground  that  It  was  necessary  to  sell  to  pay 
debts,  and  for  distribution.  The  ground  al- 
leged as  to  distribution  was  utterly  without 
foundation,  for  the  will  itself  had  devised 
all  the  realty  to  tbe  heirs,  as  t«ants  In  com- 
mon, and  it  was  no  part  at  the  power  or 
duty  of  tbe  executors  to  make  division  among 
tbe  heirs.  The  ground  as  to  payment  ot 
debts  was  equally  false,  for  there  was  more 
than  enough  personal  propwty  to  pay  all  of 
testator's  debts  and  tbe  unneoeBsaiy  ex- 
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pense  of  mdmlnlstratlon.  A  portion  of  the 
realty  embraced  In  the  order  of  sale  was  a 
•qnore  acre  of  land  in  Atlanta  (de^riblng  It). 
The  execntorfl  proc«eded  to  have  this  land 
platted,  and  largely  adrerttsed  for  sale;  the 
adTertlBemeDt  stating  that  It  would  be  sold 
on  the  first  Tuesday  in  Februaiy,  1888.  On 
that  day,  when  the  executors  ei^rased  the 
land  for  sale,  one  of  the  heirs  (John  T.  Har^ 
per)  bought  In  the  whole  lot  for  the  benefit 
of  the  heirs,  and  no  money  was  paid  on  his 
bid,  or  any  deed  made  to  him.  A  short 
time  afterwards  the  executors,  still  con- 
triving to  waste  the  estate^  without  read- 
Tertisement.  and  without  the  consent  of  the 
heirs,  BoiA  the  whole  tract  to  one  Wey,  at 
private  sale,  for  ¥2,600,  when  It  was  worth 
$5,000.  In  their  deed  to  We^  the  executcav 
recited  that  Wey  was  the  highest  and  best 
bidder  for  the  premises,  when  In  fact  they 
knew,  and  he  knew,  that  he  was  not  a  bid- 
der at  all  at  the  sale,  and  was  not  eren  there 
present,  but  he  received  the  deed,  reciting 
that  he  was  such  bidder  at  the  sale  on  the 
first  Tuesday  in  rebruary.  1889,  knowing 
the  recital  was  untrue,  and  knowing  that  he 
was  a  purchaser  at  prlrate  sale  at  a  consid* 
erafole  time  thereafter  Illegally  made  to  him 
by  the  executors.  The  executors  well  knew 
that  the  tract  was  rapidly  improving  In 
Talu^  and  that,  If  there  was  any  necessity 
to  sdl  any  porti<Hi  of  the  realty  of  testator, 
they  should  have  sold  a  portion  of  the  farm 
lying  in  the  country,  the  value  of  which  was 
not  enhancing  in  any  near  ratio  to  that  In 
the  city.  The  executors  were  guilty  of  fraud, 
because  they  knew  they  had  not  given  bond 
as  required  by  the  will;  bad  allied  a  false 
ground  to  procure  the  order  of  sale.  They 
knew  that,  to  sell  the  whole  tract,  It  would 
bring  less  than  if  It  had  been  sold  by  the  lot, 
as  platted.  They  knew  they  had  no  right 
to  sell  It  at  all,  much  less  at  private  sale. 
They  knew  there  was  no  necessity  to  sell 
the  whole  tract,  and  that  In  the  whole  trans- 
action they  were  injuring  the  heirs,  and  run- 
ning the  estate  to  unnecessary  expense. 
Wey  knew  that  the  executors  had  not  given 
bond  as  required  by  the  will;  that  the  order 
for  sale  had  been  illegally  procured;  that  be 
bad  no  right  to  purchase  at  private  sale; 
that  the  tract,  at  public  sale,  and  sold  as 
platted,  would  bring  .more  than  he  was  giv- 
ing the  executors;  that  the  estate  was  not 
getting  the  advantage  of  the  sale  by  lots, 
as  platted  and  advertised,— and  yet,  know- 
ing all  this,  deliberately  entered  into  the 
fraud  which  he  saw  the  executors  perpetrat- 
ing, assisted  them  therein,  and  derived  a 
large  profit  therefrom.  He  was  Informed  by 
them  that  they  did  not  need  all  the  purchase 
money  for  any  purpose,  and  he  agreed  to  pay 
them  only  one-tblrd  of  the  purchase  j>rice; 
and,  after  all  their  illegal  expenditures,  they 
now  have  on  hand  two-thirds  of  the  money 
he  paid  them.  Harper,  one  of  the  executors, 
tias  died,  leaving  Todd  sole  executor.  Wey 
i»  In  possession  of  the  land  and  of  th«  deed. 
T.22unal — 3 


Petitioner  prayed  that  Wey  be  required  to 
deliver  up  the  deed,  and  that  he  and  Todd  be 
required  to  show  why  the  deed  should  not  be 
canceled  and  the  sale  set  aside,  and  why  the 
property  should  not  be  declared  to  be  the 
property  of  the  heirs  of  Edward  Harper,  and 
for  general  relief.  Petitioner  brings  the  peti- 
tion because  Todd  participated  in  making 
the  fraudulent  deed,  and  wlll«not  proceed  to 
annul  it  By  the  first  item  of  the  will  of 
Harper,  he  gave  to  his  wife  certain  person- 
alty, and  one-eleventh  of  his  realty,  for  her 
natural  life,  and  to  be  equally  divided  be- 
tween all  of  her  children  at  her  death.  By 
the  second  item  he  devised  to  his  chlldrM 
the  remaining  ten-elevenths  of  his  entire 
estate,  attet  (100  was  paid  to  A.  J.  Harper, 
and  f200  to  Daisy  Fish,  provided  he  remain- 
ed with  the  family  until  he  was  21  years  old. 
In  this  item  he  named  the  children  he  want- 
ed the  ten-elevenths  "divided  between,"  aft- 
er deducting  the  9300,  among  th^  being 
Mary  E.  Shepherd,  and  appointed  for  her 
trustees  William  G.  Harper  and  Robert 
Todd,  and  provided,  "said  trustees  are  to 
take  said  trust  fund  without  bond."  The 
third  and  last  Item  was:  "I  hereby  consti- 
tute and  appoint  my  son  W.  G.  Harper  and 
Robert  Todd  executors  of  this,  my  last  will 
and  testament  This,  the  11th  day  of  March, 
1886,  with  bond."  After  the  introduction  of 
the  evidence  for  plaintiff,  a  nonsuit  was 
granted,  to  which  rnllnf  the  plaintiff  excq^ 
ed. 

Mrs.  Sh^herd  testified:  "I  am  a  daughter 
of  Edward  Harper.  The  land  in  question 
was  sold  the  first  Tuesday  In  February, 
1880.  I  was  not  present  at  that  sale.  Mr. 
Todd  told  me  he  had  sold  It.  and  that 
brother  John  bought  It  in  for  the  heirs.  I 
never  made  any  consent  or  agreement  that 
this  property  be  sold  to  Mr.  Wey  by  John 
T.  Harper,  nor  did  I  ever  consent  that  the 
property  be  sold  to  any  one.  There  were 
nine  living  children  of  my  father,  and  one 
dead,  who  had  three  little  children.  My 
mother  Is  still  living.  There  are  minor  chil- 
dren now.  Father  was  in  possession  of  this 
city  property  at  his  death.  I  never  knew  or 
consented  to  John  T.  Harper  transferring 
his  bid  to  Wey,  or  any  onei  The  place  had 
been  sold  some  time  before  I  heard  that  Wey 
had  bought  It  My  property  was  left  as 
trust  property.  I  went  to  Mr.  Rosser  In 
1890,  to  bring  suit,  and  went  to  Mr.  Battle, 
my  present  attorney,  In  1892,  directly  after 
I  found  that  the -suit  had  not  been  brought 
In  the  conversation  with  Mr.  Todd  after 
the  public  sale,  I  told  him  I  didn't  think  h« 
had  any  right  to  sell  the  property  and  pay 
the  debts;  that  I  thought  he  ought  to  col- 
lect the  money  and  pay  the  debts.  He  said 
he  had  to  sell  it  to  pay  debts.  The  objec- 
tion I  had  was  that  he  ought  to  pay  the 
debts  by  collecting  the  money,  and  not  by  sell- 
ing the  property,  and  because  the  property 
was  advancing  every  day,  and  should  not 
be  sold  that  way.    My  husband  had  been 
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acting  for  me  In  the  matter,  and  looking 
after  my  Interest,  and  I  had  confidence  In 
hfm.  Since  my  father's  death,  my  husband 
has  not  been  looking  after  my  Interest.  Mr. 
Todd  was  looking  after  my  Interest.  My 
Interest  was  left  In  Mr.  Todd's  and  my 
brother's  hands,  as  trust  property.  My 
brother  didn't  have  anything  to  do  with  It 
My  husband  was  there  at  that  sale,  and  I 
knew  he  was  going.  He  went  through  cu- 
riosity, to  see  what  It  brought  He  did  not  go 
representing  me  at  all.  He  went  because  I 
wanted  to  know  what  they  were  doing.  I 
thought  he  would  crane  back  and  tell  me,  but 
he  was  not  my  agent  or  anything  like  that  I 
didn't  tellhlmtor^resentmeatall.  Hewent 
like  anybody  else  would  go  to  a  sale,  and  I 
expected  him  to  tell  me  when  he  came  back 
what  they  did,  but  I  do  not  see  what  he 
could  hare  done  to  represent  me.  He  and  I 
talked  over  what  the  property  ought  to 
bring  many  times,  and  he  went  there  with 
an  Idea  as  to  what  I  wanted  it  to  bring,  but 
they  didn't  ask  him.  I  was  expecting  Todd 
to  take  care  of  my  Interest.  I  was  very 
well  satisfied  when  they  bid  in  for  the  heirs. 
I  thought  it  was  still  ours,  and  did  not  say 
anything  then.  If  the  heirs  had  got  the 
^*oceeds  of  the  sale,  I  would  have  been  per- 
fectly satisfied,  bat  we  did  not  get  it  I  was 
not  satisfied  with  the  price  it  brought.  If 
he  had  divided  it  up,  and  we  could  have  kept 
it,  I  would  have  been  satisfied.  I  thought 
he  was  going  to  divide  it  up.  He  (Todd)  had 
divided  it  up  into  ten  lots,  and  said  he  was 
going  to  sell  it  to  get  It  out  of  court  and 
then  it  would  be  the  heirs'.  It  was  bought 
In  for  the  heirs.  Todd  told  me  that  if 
he  sold  it  It  would  be  bought  In  for  the 
heirs.  The  last  time  I  was  talking  to  tilm 
before  the  sale,  he  told  me  he  was  not  go- 
ing to  sell  the  town  lot  hut  was  going  to 
hold  that  for  an  investment  for  the  heirs; 
tliat  it  was  advancing  In  value,  and  be  was 
going  to  hold  it  But,  the  next  news  I  got 
he  advertised  It  for  sale.  When  I  had  this 
conversation  with  him,  he  said  he  was  sim- 
ply selling  it  to  get  the  title  In  the  heirs. 
That  Is  what  he  said  he  was  going  to  do 
with  both  places.  Before  the  sale,  I  told 
him  he  ought  not  to  sell  the  land;  that  he 
ought  to  collect  money  and  pay  the  debts,— 
and  he  told  me  he  was  going  to  hold  that 
piece.  He  never  did  tell  me  he  was  going 
to  sell  it  to  get  money  to  pay  the  debts. 
Afterwards  he  said  he  did  sell  it  to  pay  the 
debts.  When  I  was  talking  to  him  after 
my  brother  had  sold  It,  he  said  the  heirs 
didn't  pay  In  any  money,  and  he  was  obliged 
to  have  some,  and  be  wait  and  sold  It  again 
to  get  some.  I  never  saw  any  of  the  money 
paid  In  by  Wey.  He  said  he  had  It  In  the 
bank.  After  the  money  came  In  that  Wey 
paid,  Todd  told  me  that  was  all  the  money 
the  estate  had,  and  the  other  heirs  had  con- 
sented to  paying  the  doctor's  biU  for  my 
mother  (over  $100)  out  of  It  and  I  gave  con- 
sent to  bis  paying  It  I  thought  I  could  not 


help  myself.  I  had  been  to  the  ordinary, 
and  he  told  me  that  Todd  held  my  property 
as  trust  pnoperty,  and  I  thought  Todd  could 
do  as  he  pleased.  When  the  home  place  of 
my  father  was  sold  by  the  executor,  the 
heirs  that  were  of  age  bought  it  In  for  the 
heirs,  and  I  thought  It  would  be  divided 
among  the  heirs.  Some  of  the  heirs  agreed 
to  let  our  mother  stay  there,  and  others  did 
not  I  did  not  agree,  but  wanted  It  divided 
up.  The  home  place  and  the  place  bought 
by  Wey  were  not  sold  at  the  same  time,  but 
the  town  lot  was  sold  first.  The  town  lot 
had  no  building  on  It.  My  ffttber  owned 
It  for  some  thirty  years,  but  never  Improved 
It   He  died  In  1887." 

The  husband  of  plaintiff  testified;  "I  was 
at  the  sale.  The  lot  I  suppose.  Is  an  acre. 
WlUIam  6.  Harper  was  alive  at  the  time 
of  the  sale.  James  Treadwell  bought  the 
property  at  that  sale  for  the  heirs.  I  sup- 
pose John  T.  Harper  spoke  to  him  to  buy 
it  In  for  the  heirs.  It  was  sold  on  the  day 
It  was  advertised.  The  reason  why  I  know 
it  was  to  be  bid  in  for  the  heirs  was  that 
there  were  several  heirs  there,  and  I  heard 
one  of  them  say  they  would  protect  the 
property,  and  buy  it  in  for  the  heirs,  If  It 
did  not  bring  enough.  I  was  not  consulted 
In  regard  to  It  They  just  said  afterwards 
they  bought  it  in  to  protect  the  heirs.  I 
never  heard  Todd  say  anything  about  It. 
but  Treadwell  said  he  Ijought  it  in  for  the 
heirs.  His  bid  was  something  like  $2,200 
or  $2,300.  I  did  not  pay  much  attention  to 
wliat  it  brought  On  the  day  of  and  before 
the  sale,  John  T.  Harper  told  me,  if  It  did 
not  bring  what  they  thought  it  ought,  they 
would  bid  It  In  for  the  heirs.  He  never  told 
me  anything  afterwards.  I  do  not  know 
that  there  was  any  amount  mentioned,  as  to 
what  it  should  bring.  I  did  not  see  Wey 
there  that  day,  and  he  did  not  make  any 
bid  on  the  property,  that  I  know  of.  If 
Treadwell  transferred  his  bid  to  Wey,  we 
never  knew  anything  about  it  The  first  an- 
nouncement Treadwell  made,  as  to  who  his 
bid  was  Intended  for,  was  Just  after  the 
property  was  knoclced  off.  W.  Q.  Harper, 
John  T.  Harper,  Tom  Lawrence,  Bill  Swan, 
and  all  those  Interested  In  It,  and,  I  think, 
Todd,  were  present  The  substance  of  the 
aimooncment  by  Tr^idwell  was  that  he 
bid  it  in,  at  the  request  of  John  T.  Harper, 
for  the  heirs  of  Edward  Harper.  I  uevet 
represented  my  wife  as  agent  In  any  of 
this  transaction.  I  was  not  known  as  her 
agent  In  this,  because  she  had  a  trustee  un- 
der tiie  will  of  Edward  Harper.  I  went  with 
my  wife  to  the  ordinary,  and  he  told  na 
we  bad  to  leave  the  wIU  as  It  was,  and  we 
had  no  say  so  abont  It  I  have  never  been 
consulted  In  regard  to  the  transaction.  I 
was  pres^  at  the  sale,  because  I  knew  It 
was  going  to  be  sold  that  div,  and  my  wife 
told  me  she  would  like  for  me  to  go  up,  and 
see  what  It  would  bring.  I  cannot  remem* 
bar  now  wbat  etoe  was  said  In  regard  to 
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bat  tUnk  -I  told  her  I  thovsht  It  a  very  ral- 
aable  piece  of  proxwrty.  I  laought  that  sec- 
tkm  of  Atlanta  was  coming  out  I  did  not 
go  particularly  for  her,  but  oat  of  cariosity, 
and  becauae  I  felt  some  interest  in  it,  as  a 
matter  of  course.  Tom  Lawrence  married 
one  of  tbe  heirs,  and  Swan  another.  I  don't 
^now  that  all  the  h^rs  were  th»e  who 
were  in  the -state,  nor  that  th^  were  all 
repreaented.  I  did  confer  and  talk  to  those 
in«sent  on  the  day  of  the  sale.  I  talked  the 
matter  over,  and  it  was  perfectly  agreeable." 

Lawrence  testified:  That,  to  the  best  of  his 
knowledge,  TreadweU  bid  off  the  property 
for  tbe  benefit  of  the  heirs.  That  Shepherd 
waathererepresentlnghis  wife's  interest,  wtt- 
nesB  suX^Msed,  but  did  not  know.  That  Jnst 
after  the  sale.  In  the  preaoice  of  John  T.  Har^ 
p&t  TreadweU  said  be  bid  it  in  for  the  booe- 
flt  of  Oie  heln.  That  Harper  asked  him  to 
defOid  the  pnverty  for  the  benefit  of  the 
heirs,  and  John  T.  Harper  so  stated  after- 
wards. That  witness  was  there,  watching 
the  sale,  but  had  no  authority  to  represent 
his  wife.  That  everything  seemed  to  be  per- 
fectly salisftictory,  and  no  objection  was 
made  by  anybody,  but  '^ve  did  not  think  the 
prop^ty  brought  enough,"  and  witness  heard 
some  gmmbliug  right  there,  bnt  wasnt  able 
to  make  it  bring  more,  lliat  witness  was  not 
recognised  In  the  sale,  nor  was  his  advice 
aslrad.  That  John  T.  Harper  told  him  after" 
wards  that  his  bid  had  been  transferred  to 
for  |2,SO0.  That  John  T.  Haiper  said: 
"I  sold  tt,  and  I  have  got  a  profit  on  it  I 
hare  sold  it  to  Mr.  Wey,  and  I  have  a  profit 
on  it  Z  have  got  12,600  for  it"  Thatwltoess 
did  not  know  that  John  T.  Harper  told  him 
that  all  that  went  to  the  executor,  and  be 
didn't  get  a  cent  of  it;  supposes  he  did, 
though  witness  thinks  he  never  asked  him. 
And  that  the  land  was  jetted  off  a  week  or 
so  before  the  sale. 

naJndfl  also  pat  In  evldmce  the  win  of 
Edward  Harper,  and  tbe  order  of  sale,  and 
also  the  advertisement  of  the  sale.  The  order 
and  the  advertisement  recited  that  the  sale 
was  for  the  purpose  of  tbe  payment  of  debts, 
and  for  distribution.  The  advertisement  was 
of  tbe  land  as  one  parcel,  and  the  terms  of 
sale  were  stated  as  one-third  cash,  and  the 
remainder  In  six  and  twelve  months,  with 
interest  Attached  to  the  petition  was  what 
pnrpwted  to  be  a  cc^y  of  the  deed  by  the  ex- 
eentms  to  Wey.  It  vas  in  the  ordinary  form 
of  such  deeds;  stated  that  Wey  was  tbe 
UgiuBt  and  best  bidder  at  the  public  sale, 
and  that  the  property  was  knocked  off  to  him 
for  92,S00.  It  does  not  appear  that  this  deed 
was  pot  la  evidence,  bat  It  was  alleged  in  the 
answers  of  defendants  that  the  property  was 
Ud  in  by  John  Harper  attee  a  fair  puUlc  sale, 
and  that  Harper,  acting  for  the  heirs,  after 
baving  bid  in  the  property  for  $2,^.  in  a 
few  days  (given  him  1^  the  executors  In 
\irtdch  to  negotiate  a  private  sale,  they  agree- 
ing to  make  titles  If  he  found  snch  a  por- 
diaaer,  and  the  property  being  bid  In  by  him 


upon  tills  promise  of  the  executors),  sold  the 
property  to  Wey  for  |2,500,  >  whldi  was  a 
big  price  tot  it,  and  which  amount  was  paid 
to  the  executors,  and  they  made  title  to  Wey, 
as  alleged  In  the  petition,  etc. 

T.  C.  Battle,  Jas.  L.  Key,  P.  P.  Smith,  and 
W.  B.  Farley,  for  plaintiff  In  error.  Payne 
&  Tye  and  Westmoreland  &  Austin,  for  de* 
fendai^  In  error. 

LUMPKIN,  J.  Bfrs.  Shepherd  filed  an  eq- 
uitable petition  against  Todd,  one  of  tbe  ex- 
ecutors of  her  father's  estate,  and  one  Wey, 
upon  the  trial  of  which  action  a  nonsuit  was 
granted,  and  she  excepted.  The  reporter's 
statement  sets  forth.  In  substance,  the  con- 
tents of  the  plaintiff's  petition,  ttie  evidence 
Introduced  in  support  of  it,  and  tbe  answers 
of  the  defendants.  ThK«  was  no  waiver  of 
discovery,  and  consequently  these  answers. 
In  so  far  as  they  relate  to  facts  wltliin  tbe 
knowledge  of  the  defendants,  and  are  respon* 
sive  to  the  allegations  of  tbe  petition,  are 
to  be  treated  as  a  part  of  the  evidence  prop- 
er to  be  considered  In  passing  upon  the 
question  of  nonsuit;  it  not  appearing  that  the 
responsive  statements  were  rebutted  in  the 
manner  prescribed  by  law.  Indeed,  the] 
were  not  seriously  disputed,  In  any  mat^ial 
tuirtlcular,  by  anything  contained  in  the  evi- 
dence of  the  plaintiff  or  of  her  husband.  We 
deem  it  unnecessary  to  repeat  or  summarize 
the  contents  of  the  official  report,  but  will 
content  ourselves  with  meotlonlng  a  few  of 
the  most  important  facts.  In  view  of  which 
the  Judgment  of  nonsuit  was,  we  think,  un- 
questionably right 

The  executor's  sale  took  place  on  the  flrat 
Tuesday  In  February,  1889.  The  plaintiff 
knew  in  advance  that  the  sale  was  to  take 
place,  and  her  husband  was  present  when  It 
occurred.  While,  according  to  her  testimony 
and  his,  he  was  not  there  representing  her 
as  agent,  he  nevertheless  promptly  reported  to 
her  all  that  had  been  done.  She  was  In- 
formed, not  only  that  the  property  had  been 
bid  off  by  John  T.  Harper,  but  also  that  the 
latter  had  transferred  his  bid  to  Wey.  and 
that  the  executor  bad  conveyed  to  Wey  ac- 
cordingly. With  a  full  knowledge  of  these 
facts,  she  not  only  silently  acquiesced  In  the 
sale,  but  consented  to  the  payment  by  the 
executor  of  a  physlcku's  bill  for  ber  mother 
out  of  its  proceeds,  and  also,  with  a  full 
knowledge  that  a  deed  to  the  land  had  been 
made  to  Wey,  and  that  the  purchase  money 
paid  by  him  had  gone  Into  the  hands  of  the 
execntn',  received  tbe  benefit  of  her  full 
share  In  tbe  same  without  objection  of  any 
kind.  The  sale  by  the  executor  was  fairly 
made;  the  land  brought  its  full  value;  and 
the  idaiuUff,  although  she  had  consulted  an 
attorney  In  1890  with  reference  to  institnt- 
iDg  proceedings  to  set  the  sale  aside,  did 
not  in  fact  hegin  her  action  until  more  than 
three  years  after  the  sale  had  taken  place. 
It  also  appears  that  W^  bought  in  perfect 
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good  f^th,  and  wlthont  knowledge  of  any 
complaint  or  objection  on  the  part  of  the 
plalntUf,  or  any  other  person  Interested  In 
tbe  estate^  Withont  lefeirlng  mora  portlcn- 
lar^  to  otliOT  facte  anwaring  In  tbe  record, 
enoogb  has  been  stated  to  abow  dearly  that 
the  plaintiff  fnlly  ratified  all  that  was  d<Rie 
by  the  execntor,  by  John  T.  Haiper,  and  by 
Wey,  and  that  she  accepted  her  portion  of  the 
finlta  of  the  transaction  which  resulted  In  a 
conveyance  of  the  land  to  Wey,  wlthoat  ob- 
jection, and  with  foil  Imowledge  of  all  the 
facts.  Upon  erery  prlndple  of  law  and  jna- 
tice,  she  is  now  estopped  from  attempting  to 
set  this  conveyance  aalde.  Indeed,  matters 
have  gone  so  far,  she  would  not  be  permitted 
to  do  this,  even  If  she  offered  to  restore  to 
the  estate  the  money  she  has  actmlly  rec^r- 
ed,  and  that  of  which  she  has  had  the  bene- 
fit throng  tbe  hands  of  the  execntor.  Judg- 
ment affirmed. 


(95  Ga.  B6) 

EAST  TENNESSEE.  V.  &  G.  RY.  CO.  t. 
GREENE. 

(Snpreme  Court  of  Georfria.    Nov.  12,  1894.) 

NaW  TbIAL  after  EZFUtATIOH  OF  TSBU— JVDO- 
I  HKNT  or  DlSUISSAIk 

Where,  at  a  regular  term  of  the  dty  conrt, 
a  ease,  oa  motion  of  defendant's  counsel,  was 
dismissed  apon  tbe  gronnd  tiiat  tbe  deciaratioa 
did  not  set  forth  a  cause  of  action,  and  no  exce^ 
tion  was  taken  during  that  term,  the  city  conrt 
had  no  authority  at  a  Bubaeqnent  term  to  set 
aside  the  judgment  of  dismissal,  even  if  errone- 
ously rendered,  and  reinstate  the  case.  Tbat 
judgment  being  a  final  adjudication  upon  tbe  mer- 
its of  the  plaintiffs  case,  mere  error  of  law  in  its 
rcudition,  in  the  absence  of  irregularity,  fraud, 
mistalce,  providential  hindrance,  or  other  like 
cause,  could  not,  after  the  expiration  of  tbe  term, 
be  corrected  by  a  motion  to  reloatate. 
(Syllabus  by  the  Court) 

Error  from  Athinta  city  court;  T.  P.  West- 
moreland, Judfre. 

Action  by  Ella  Greene,  administratrix, 
against  the  East  TenneBsee,  Yirginla  &  Geor- 
gia Railway  Company.  From  a  judgment 
setting  aside  a  judgment  for  defendant,  the 
latter  brings  error.  Reversed. 

Dorsey,  Brewster  &  Howell,  for  plaintiff  in 
error.   B.  J.  Jordan,  for  defendant  in  error. 

ATKINSON,  J.  Inasmuch  as  the  rlew  we 
take  of  the  leading  qnestion  made  in  this 
case  finally  disposes  of  It,  we  deem  it  un- 
necessary to  Inquire  whether,  upon  the  fiu:ts 
stated  In  the  declaration,  the  plaintiff  had  a 
cause  of  action.  Upon  a  general  demurrer 
filed  to  the  plaintiff's  declaration,  upon  the 
ground  that  the  same  set  forth  im  cause  of 
action,  the  court,  In  term,  after  argument 
and  mature  conridwatlon,  solemnly  adjndg< 
ed  that  the  demurrer  was  well  taken,  and 
that  the  plalntifl  had  no  cause  of  action. 
This  judgment  was  regular  in  all  respects* 
and  rendered  In  accordance  with  the  estab- 
lished rules  of  practice  which  prevail  In  this 
State.  It  was  a  valid,  subslstiug  judgment, 
and  conclusive  upon  the  rights  of  the  plain* 


tiff,  until  reversed  or  set  aside  In  tbe  manner 
and  by  the  means  prescribed  law.  If  it 
was  tbe  result  of  an  error  of  Judgment  iqion 
the  part  of  tbe  presiding  judge  in  consider- 
ing the  mwlts  ot  tbe  plidntiff*s  eas^  the 
pl^ntlff  should,  witbin  the  time  limited  by 
law,  have  eacc^itted,  and  brought  it  to  this 
court  tor  review;  or  he  might,  during  the 
tmn,  have  moved  tbe  court  to- set  aside  the 
judgment  as  having  beak  ImprovldenUy 
granted.  It  may  with  confidence  be  stated 
that,  until  a  final  adjournment  the  term, 
the  court  has  such  contn^  of  all  judgments 
thereat  as  that  it  may,  for  any  legal  reason 
satisfactory  to  Its^f,  vacate  and  set  them 
aside;  and  It  may  be  stated  with  equal  con- 
fidence, with  respect  to  judgments  based 
upon  the  m^ts  of  controversies,  that  after 
adjournment  llie  courta  lose  control,  and 
they  become  conclusive  I/Otween  the  parties. 
Courts  cannot  at  their  pleasure  reopen  qnes* 
tlons  which  have  been  concluded  eolonn 
adjudication.  Tbae  must  be  some  point  at 
which  stare  decisis  applies,  and  that  polnt» 
with  respect  to  a  judgment  upon  the  merits, 
unexcepted  to.  Is  the  condnslon  of  tbe  term 
at  which  It  is  r«idered.  A  different  rule 
prevails  with  rwpe<!t  to  irregular  and  void 
judgments.  The  latter,  of  course,  are  open 
to  assault  anywhere,  at  any  time,  by  any 
person  with  whose  right  they  Interf  w&  Tbe 
former  may  be  set  aside  at  the  suit  ot  the 
party  affected  thereby  at  any  time  witbin 
the  statute  of  limitations.  There  is  still  an- 
other class  of  judgmente  which,  after  the 
expiration  of  the  term,  are  still  measurably 
under  tbe  control  and  within  tbe  discretion 
of  the  court  in  which  they  are  ruidwed. 
Among  this  latter  class  may  be  Included 
those  judgments  which,  onteide  of  the  merits 
of  controversy,  pertain  to  the  rules  and  are 
rendered  upm  formal  nMttns  of  pmctice  in 
the  several  courts.  Among  this  class  are  to 
be  found  judgments  directing  dismissals 
for  want  of  prosecution,  judgments  of  de- 
fault for  the  want  of  timely  pleading,  jui^- 
mente  Imposing  fines  for  breaches  of  de- 
comm,  for  Infraction  of  the  rules  of  the 
courts,  and  numerous  other  Judgmente  of 
similar  character,  which  are  necessary  to  be 
rendered  In  the  administration  of  the  ordi- 
nary rules  of  pleading  and  practice  In  the 
courts.  These  matters  Involve,  to  a  great 
degree,  the  dlscrotion  of  the  courts,  and  no 
imperative  statute  of  llmltetions  Is  imposed 
upon  motions  to  vacate  tiiem.  Tbere  Is  yet 
another  class  of  Judgments,  audi  as  are  v(4d- 
able.  Among  these  are  judgmente  obtelned 
by  fraud,  perjury,  collusion,  or  mlstekOk 
Such  judgmente  may  be  set  aside  at  any 
time  upon  discovery  of  the  t&ctE  upon  which 
they  may  be  impeached. 

Bearing  In  mind  this  dassiflcatiott  of  Judg- 
mente, the  decisions  of  our  own  and  as  well 
of  other  courts  upon  motions  to  vacate  them 
may  be  easily  reconciled,  and,  whatever 
may  be  the  discretionary  power  of  the  courts 
over  such  Judgments,  we  have  been  anabl» 
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to  find  eltho'  In  the  text-books  or  In  any 
w^-conaldered  caae  authority  for  the  pr(q;K}- 
Bltlon  that  a  jodgment  based  uj^n  proper 
pleadings,  fairly  rendered,  upon  formal  ad- 
judication of  the  merits  of  a  oontroTersy,  is, 
upon  motion  made  after  final  adjournment 
of  the  court  at  which  it  was  rendered,  still 
subject  to  be  reopened  for  review  by  such 
court  The  mlschleTous  consequences  which 
would  result  from  the  allowance  of  such  a 
doctrine  could  not  be  estimated.  There 
would  be  no  limit  to  litigation.  Every  final 
judgment  might  be  called  in  question  every 
time  there  happened  to  be  a  change  In  the 
personnel  of  the  court,  and  so  the  rights  of 
parties  could  never  be  settled.  That  a  judg- 
ment upon  a  general  demurrer  for  want  of 
a  cause  of  action  is  a  judgment  upon  the 
merits,  and  may  be  set  up  as  such  upon  a 
plea  of  res  adJudlcata,  has  been  decided  by 
this  court;  and  this  being  such  a  judgment, 
and  it  being  acquiesced  in  by  the  losing 
party  until  after  the  adjournment  of  the 
court  at  which  It  was  renda-ed,  the  motion 
to  vacate  it  was  too  late,  and  It  must  be 
adjudged  conclusive  between  the  parties. 
The  judgment  of  the  court,  therefore,  setting 
it  aside  and  reinstating  the  case  because  of 
an  error  of  law  committed  by  the  presiding 
judge  upon  the  trial,  was  erroneous,  and 
such  judgment  must  be  reversed;  and  It  Is  so 
ordoKd.   Judgment  reversed. 


(95  Oa.  1} 

WINGATB  et  al.  t.  ATM.NTA  NAT.  BANK. 
(Supreme  Oourt  of  Georgia.    Nov.  12.  1884.) 

Actios  ok  ZTots  —  Ambkdmsnt  or  Dboi.abatioh 

— STRiEiiTd  Out  Plea. 

1.  The  declaration,  as  to  form,  compiled  srib- 
■tantially  with  the  reduiremrats  of  the  pleading 
act  of  Decembo'  15,  1893. 

2.  The  note  declared  npon  contairfng  a  prom- 
ise to  pay  attorney's  fees,  an  amendment  to  the 
dcelaraticm  praying  fbr  a  recovery  of  tiie  same 
did  not  set  up  a  new  and  distinct  cause  of  ac- 
tion. 

3.  The  plea  of  the  general  iasoe  having  been 
withdrawn  by  defoidants,  no  ga«ption  as  to  al- 
leged error  in  striking  this  plea  Is  preBented  for 
adjadicatlon. 

4.  Althongh  the  plea  allied  that  the  defend- 
ants* 6nu  did  not  execute  and  deliver  the  note 
sned  npon,  yet  as  it  elsewhere  alleged  that  one  of 
the  members  of  the  firm  did  execnte  and  deliver 
the  same,  without  eetting  fortii  snffieient  facts 
negativing  the  sathority  of  such  member  bo  to 
do,  the  entire  plea,  taken  together,  did  not  amonnt 
to  s  plea  of  non  est  factum. 

5.  There  being  no  denial  In  the  defendnnte' 
pka,  wbidi  was  substituted  for  tme  nrevionslv 
filed  and  wiflidrawn,  that  the  plahitlff  acquired 
the  note  In  dne  course  of  trade,  before  its  ma- 
turity, and  this  plea,  properly  construed,  not  al- 
leging that  the  plaintiff  had  knowledge  of  any 
facts  which  would  put  it  on  notice  that  the  de* 
fendants  w^re  accommodation  makers  <nily,  there 
was  no  error  In  striking  this  plea. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  Howard 
Van  Bpps,  Judge. 

Action  on  a  note  by  the  Atlanta  National 
Bank  against  Wingate  &  Mell  and  otb^ 


From  the  judgment  rendereO,  defendant! 

bring  orror.  Affirmed. 
The  following  Is  the  official  report: 
The  petition  of  the  bank  was  In  paragraphs, 
and  the  paragraphs  which  stated  the  cause 
of  action  were  niunbered.  It  alleged  that 
Wingate  &  Mell,  as  partners  (naming  them), 
as  makers,  and  Black  &  Mcintosh,  as  part- 
ners (naming  them),  as  indorsers,  owed  the 
bank  $200  and  Interest  for  that  Wingate  & 
MeU  on  Octob«-  3,  1893,  made  to  Black  & 
Mcintosh  their  promissory  note,  promising 
to  pay  to  the  <H-der  of  the  latter  $200  60  days 
after  date,  for  value  received,  and  then  and 
there,  for  a  valuable  consideration,  and  in 
due  course  of  business,  dellv^ed  the  same  to 
Black  &  Mcintosh,  and  that  on  the  same  day 
Black  &  Mcintosh,  in  due  course  of  business, 
and  for  a  valuable  consideration,  transferred 
the  note  to  the  bank,  by  Indorsement  which 
note  defendants  refused  to  pay.  Copy  ot  Hie 
note  was  attached.  It  contained  an  agree- 
ment to  pay  all  cost  of  collection,  including 
10  p^  cent  as  attorney's  fees,  as  well  as  for 
the  principal  and  Interest  Plaintiff  was  al- 
lowed to  amend  so  that  the  suit  should  pro- 
ceed for  attorney's  fees.  Defendants  plead- 
ed that  they  were  not  indebted  to  plaintiffs 
In  manner  and  form  as  alleged.  Further,  It 
was  true  they  signed  the  note  sued  on,  as 
maktts,  but  the  same  was  not  given  in  the 
usual  course  of  bu^ess  to  Black  &  Mcin- 
tosh, for  value  received.  Defendants  denied 
that  plaintiff  was  an  Innocent  purchaser. 
Black  &  Mcintosh,  as  was  w^  known  to 
plaintiff,  were  heavily  indebted  for  Invest- 
ments In  land  and  Improvements.  Defend- 
ants were  contracting  plumbers,  and  did  a 
lai^e  amount  for  defendant,  Black,  Porter 
Bros.  &  Black,  etc.  For  this,  said  parties 
were  Indebted  to  them.  Black  &  Mcintosh 
sold  grain.  Defendants  bought  tin,  gas  pipes, 
etc.  So  no  Indebtedness  could  ordinarily  ex- 
ist from  defendants  to  plaintiff.  Black  pro- 
posed to  pay  a  portion  of  defendants'  claim 
In  this  way:  He  would  take  a  note  from  de- 
fendants, made  to  Black  &  Mcintosh,  to 
plaintiff  (his  bank),  discount  It  and  turn  pro- 
ceeds over  to  them,  agreeing  td  pay  the  note 
wh^  it  fell  due.  Defendants,  supposing  he 
would  protect  the  paper  when  due,  agreed  to 
this,  and  collected  a  portion  of  this  bill  in 
this  way.  The  note  fell  due,  and  was  un- 
paid. Black  came  to  defendants,  got  another 
similar  note,  and  renewed  the  .  loan.  This 
note  fell  due,  and  was  unpaid;  and  Black, 
one  of  the  nominal  fudorsers,  procured  the 
note  sued,  on  from  defendants,  and  renewed 
the  loan  as  above.  Defendants  never  re- 
newed the  same,  or  paid  interest  thereon.  It 
was  a  pure  accommodation  paper  on  the  part 
of  defendants.  There  was  no  consideration 
passing  from  Black  &  Mcintosh  to  them,  but 
Black  &  Mcintosh  were  largely  In  their  debt 
at  the  time.  The  facts  above  alleged  put 
plaintiff  on  notice  that  It  was  an  accommoda- 
tion paper.  Further,  said  agreement  was  en- 
tered Into  by  J.  L.  Mell  of  the  firm  sued. 
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without  Hie  knowledge  and  consent  of  J. 
H.  Wlngate,  his  partner.  Mell  had  no  pow- 
er, as  partner,  to  bind  the  firm,  and  the  note 
Is  void.  Defendants,  by  leave  of  the  court, 
withdrew  the  foregoing  plea,  and  pleaded 
that  they  did  not  m  October  3.  1893.  execute 
and  deliver  to  Black  &  Mcintosh  their  note, 
as  alleged,  and  did  not,  for  any  valnabie  con- 
sideration, and  In  due  course  of  business,  de- 
liver the  same  to  Black  &  Mcintosh.  They 
cannot  admit  or  deny  the  allegations  as  to 
the  transfer  of  the  note  by  Black  &  Mcintosh 
to  the  bank.  They  did  refuse  to  pay  the 
note.  The  note  Is  an  accommodation  paper 
made  by  J.  L.  Mell,  of  Wlngate  &  Mell,  with 
Black  &  Mcintosh.  No  consideration  passed 
to  Wlngate  &  Mell  therefor.  On  the  con- 
trary,  at  the  time  of  Its  execution  Black  & 
Mcintosh  were  largely  indebted,  by  Indorse- 
ments, and  through  joint  liability  with  Por- 
ter Bros.,  to  Wlngate  &  Mell.  Said  parties 
were  largelj^  interested  in  building  houses, 
and  defendants  were  engaged  In  the  plumb- 
ing and  tin  business,  and,  as  such  material 
men,  did  a  great  quantity  of  work  for  said 
parties  above  mentioned.  Of  these  facta  the 
bank  had  full  notice.  The  papw  now  sued 
on  was  in  renewal  of  similar  notes  made  In 
like  manner,  and  likewise  void,  as  being 
made  by  one  partner,  as  above  set  out,  with- 
out authority  from  his  said  firm  to  execute 
such  paper.  As  these  notes  would  fall  due, 
Mell  and  Black  wouid  make  new  notes, 
which  Black  would  negotiate  with  the  bank, 
renewing  Ills  loan,  paying  the  discount  char- 
ged, and  carrying  on  the  negotiation  alone. 
The  bank  was  the  depository  of  Black  &  Mc- 
intosh, and  not  of  these  defendants.  The  ac- 
tion of  Mell  in  entering  into  said  accommo- 
dation agreement  was  unauthorized,  and  the 
deC^dant  firm  is  not  bound  therefor. 

Mayson  &  Hill,  for  idaintiffs  in  error.  B. 
F.  Abbott  Cor  defendant  in  etror. 

LUMPKIN,  JT.  This  was  an  action  upon  a 
promissory  note  against  Wlngate  &  Mell,  as 
makers,  and  Black  &  Mcintosh,  as  Indorsers. 
An  amendment  to  the  declaration  prayed  for 
the  recovery  of  attorney's  fees.  The  material 
parts  of  the  declaration  and  the  amendment 
are  set  forth  by  the  reporter.  Wlngate  &  Mell 
demurred  to  the  declaration  on  the  grounds 
that  the  plaintifTs  cause  of  action  was  not  set 
forth  in  orderly  and  distinct  paragraphs,  and 
that  the  amendment  allowed  contained  a  new 
and  distinct  cause  of  action. 

1.  W^e  think  the  declaration,  as  to  form, 
complied  substantially  with  the  requirements 
of  the  pleading  act  of  December  15, 1883  (Acts 
1893,  p.  56).  An  action  upon  a  promissory 
note  is  one  of  the  simplest,  as  to  form,  which 
can  be  brought  in  the  courts  of  this  state; 
and  while,  in  bringing  an  action  of  this  kind, 
the  plaintiff  might  cut  his  declaration  up  into 
a  large  number  of  minute  paragraphs,  it  Is 
not  absolutely  necessaiy  to  do  so.  It  was 
quite  an  easy  matter  for  the  defendants.  In 
the  present  case,  to  meet  by  their  plea  the 


paragraphs  of  the  plalntlfTs  petition,  by  sev- 
erally and  distinctly  answering  each  of  the 
same.  Very  careful  and  accurate  pleading 
might  have  led  to  the  production  of  a  declara- 
tion containing  a  larger  number  of  separate 
and  distinct  paragraphs,  and  this  would  have 
been,  probably,  the  bettw  practice;  but  it 
requires  no  strain,  we  think,  to  hold  that  the 
declaration  with  which  we  are  now  dealing 
was,  for  all  practical  purposes,  sufficient. 

2.  The  note  declaied  upon  contained  a  prom- 
ise to  pay  10  per  cent,  attorney's  fees,  If  col- 
lected at  law  or  through  an  attorney;  but, 
throuf^  Inadvertence  or  otherwise,  there  was 
no  distinct  allegation  of  Indebtedness  for  such 
fees,  nor  prayer  for  the  recovery  of  the  same. 
Nevertheless,  there  was  no  error  in  allowing 
the  amendment  praying  for  a  tecovery  of  at- 
torney's fees,  over  an  objection  that  such  an 
amendment  set  up  a  new  and  distinct  cause  of 
action.  The  promise  to  pay  these  fees  was  a 
part  of  the  plaintiff's  cause  of  action,  and  this 
clearly  appeared  from  an  inspection  of  the 
copy  note  attached  to  the  dedaration.  The 
amendment  therefore  amounted  to  nothing 
more  than  an  am^iflcatl<m  of  the  plaintiff's 
cause  of  action. 

3.  We  have  directed  the  reporter  to  set 
forth  the  substance  of  the  plea  originally 
filed  by  the  defendants,  as  well  as  the  con- 
tents of  the  plea  which  was  subsequently 
substituted  the^or.  It  must  not  be  ovct- 
looked  that  by  the  lattw  the  former  was. 
In  terms,  withdrawn.  In  the  beginning  of  the 
fli-st  plea  the  defendants  set  np  the  general 
issue,  and  followed  the  same  by  alleging  the 
special  matters  upon  which  they  relied  as  a 
defense  to  the  plaintiff's  action.  It  will  be 
observed  that  the  substituted  plea  did  not  set 
up  the  general  issue.  This  latto:  plea  was 
stricken,  on  demurrer;  and  complaint  is  made 
that  this  action  of  the  court  was  erroneous, 
on  the  ground,  among  others,  that  "the  plea 
of  the  general  issue  was  filed,  and  same  should 
not  have  been  stricken,  except  on  special  de- 
murrer." Inasmuch  as  the  defendants  them- 
selves withdrew  the  plea  of  the  general  issue, 
it  Is  obvious  that  the  alleged  errw  In  striking 
this  defense  presents  no  question  fcff  adjudi- 
cation by  this  court 

4.  Another  ground  of  complaint  against  the 
action  of  the  court  In  striking  the  defend- 
ants' plea  was  that  It  set  up  the  defense  of 
non  est  factum,  by  averring  that  the  note 
was  executed  by  one  of  the  members  of  the 
firm  of  Wlngate  &  Mell  without  anthority. 
In  dealing  with  the  question  thus  made,  it 
will,  of  course,  be  understood  that  no  refer- 
ence is  had  to  the  plea  first  filed,  because  It 
was  withdrawn,  and  what  follows  is  intended 
as  applicable  only  to  the  plea  last  filed. 
While  it  Is  true  that  tills  plea  does  allege  that 
the  firm  of  Wlngate  &  Mell  did  not  execute 
and  deliver  to  Black  &  Mcintosh  the  note  sued 
upon,  yet  as  this  same  plea  elsewhere  admits 
that  Mell,  one  of  the  firm  of  Wlngate  &  Mell. 
did  make  the  note  in  question  In  the  firm 
name,  and  nowhere  sets  forth  facts  sufficient 
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to  negatlTe  his  authority  so  to  do.  It  follows 
that  the  entire  plea,  taken  together,  did  not 
amonnt  to  a  plea  of  non  eat  factum.  The  plea 
contains  enough  to  make  it  apparent  that  the 
making  and  dellTerlng  of  promissory  notes 
was  within  the  legitimate  scope  of  the  busi- 
ness conducted  by  WIngate  &  Mell;  and 
while,  of  coarse,  neither  member  of  this  firm 
would  hare  power  to  bind  the  Arm  by  a  prom- 
issory note  given  In  a  matter  relating  ex- 
t-luslTely  to  his  own  private  business,  and  in 
wlilcfa  the  firm  had  no  Interest  at  all,  yet, 
prima  facie,  a  note  execated  by  one  member 
of  this  firm.  In  the  firm's  name,  would  be  bind- 
ing upon  It;  and.  In  the  absence  -of  allega- 
tions distinctly  showing  that  the  note  was 
gtrcn  npon  a  consideration  outside  of  the 
firm's  business,  the  plea  entirely  failed  to 
show  that  the  note  In  controversy  in  the  pres- 
ent case  was  not*  as  It  purported  on  its  face 
to  a  valid  and  binding  contract  of  the 
firm. 

5.  Othw  grounds  of  alleged  error  In  strllc- 
ii^  the  defendants'  plea  were  that  It  alleged 
that  the  note  sued  on  was  an  accommodation 
Iiaper  made  by  WIngate  &  Mell  for  the  ben- 
efit of  BlacdE  &  Mcintosh,  and  that  the  bank, 
having  notice  of  tbe  accommodation  charac- 
ter-of  the  note,  took  the  same  at  Its  own  risk. 
Bearing  still  In  mind  that  we  are  dealing 
al(Hie  with  the  plea  substituted  for  the  one 
originally  filed  and  withdrawn,  we  are  quite 
sure  that  sufficient  facts  were  not  alleged  to 
show  that  the  plaintiff  was  put  on  notice  that 
the  defendants  WIngate  &  Mell  were  accom- 
modation makers  only,  if.  indeed,  that  was 
the  truth  of  the  case.  Granting  that  Black 
&  Mcintosh  Tfrere  largely  indebted,  by  In- 
dorsements and  otherwise,  to  WIngate  &  Mell; 
that  the  former  were  largely  Interested  In 
building  houses;  that  the  latter  w«e  engaged 
in  plumbing  and  tin  business,  and,  as  ma- 
terial men,  did  a  large  quantity  of  work  for 
Black  &  Mcintosh:  and  that  the  plahitifC  had 
fnU  knowledge  of  all  these  facts,— we  are  at  a 
loss  to  preceive  how  such  knowledge  could  put 
the  plaintiff  upon  notice  of  the  true  relation  of 
Whigate  &  Mell  to  the  note  in  question.  They 
were  the  makers  of  the  note,  and  apparently 
botmd  primarily,  as  such,  for  Its  payment; 
and  nothing  whatever  In  the  facts  just  re- 
cited (which  constitute  all  with  reference  to 
this  matter  contained  In  the  defendants'  plea) 
was  calculated  to  Inform  the  plaintiff  that  the 
note  was,  as  to  Wlngpre  &  Mell,  a  mere  ac- 
commodation paper.  The  plea  nowhere  de- 
nies that  the  plaintiff  procure  the  note  In 
due  course  of  trade,  and  before  its  maturity; 
and,  jHToperly  construed,  sets  fwth  no  valid 
defense  to  the  action.  It  makes  no  differ- 
ence that  the  note  sued  on  was  in  renewal  of 
others  previously  made  In  like  manner.  In 
any  view  of  the  matter,  nothing  was  alleged 
legally  sufficient  to  defeat  a  recovery  by  the 
plaintiff,  and  there  was  on  error  In  rendering 
a  Judgment  accordiui^ly.  Judgment  affirmed. 

ATKINSON,  J.,  not  presiding. 


(96  Ga.  44) 
ELLESWORTH  t.  McCOT  et  fll. 
(Supreme  Conrt  of  Georgia.    Nov.  12.  1894.) 
Cascbllatiox  ov  Debd— Parties — Revival. 

1.  A  bill  in  equity  having  been  filed  in  July, 
1887,  by  the  malier  of  a  deed,  against  two  of  the 
children  of  a  deceased  grantee,  who  had  been  the 
wife  of  the  complainant,  the  bill  alle^ng  that  the 
deed  had  been  procured  by  her  fraud  end  undue 
Influence  over  the  grantor,  and  that  these  two 
children  were  In  pOBBession  of  and  claiming  the 
property  conveyed,  and  praying  for  an  injunction 
restraining  them  from  conveying  or  otherwise  in- 
terfering with  the  same,  for  a  cancellation  of  the 
deed,  and  for  the  recovery  of  the  property  itself, 
such  bill  conld  proceed  in  the  name  of  the  execu- 
tor of  the  origmal  complainant,  who  died  pend- 
ing the  litigation,  to  final  adjudication  against 
these  two  defendants,  without  making,  or  attempt- 
ing to  make,  a  party  defendant  a  third  child  of 
the  deceased  wife  alleged  to  have  been  in  life 
three  years  before  the  bill  was  filed,  but  who  was 
conceded,  if  still  alive,  to  be  a  nonresident  of  this 
state.  Such  child,  if  living,  while  a  proper,  was 
not  an  indi8[>en8able,  party  to  the  proceeding. 

2.  Nor  was  the  administrator  of  the  deceased 
wife  a  necessary  party,  there  being  nothing  in 
the  allegations  of  the  bill  showing  mat  she  was 
insolvent  or  in  debt  at  Uie  time  of  her  dealli,  or 
any  right  on  his  part  to  administer  the  seal  estate 
of  his  intestate. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpldn,  Judge. 

Action  by  one  Carbine  against  Thomas 
McCoy  and  others  for  the  cancellation  of  a 
deed.  Plaintiff  having  died,  John  H.  EUes- 
worth  was  substituted  as  party  plaintiff. 
An  amended  bill  was  dismissed,  and  i>lain- 
tlff  brings  error.  Reversed. 

The  following  is  the  official  report: 

After  the  decision  of  this  case  In  8a  Ga. 
185,  U  S.  E.  651,  the  complainant  died,  and 
Elleaworth,  his  executor,  was  made  party 
complainant.  He  amended  the  bill,  alleging: 
At  the  time  of  making  the  deed  his  testator 
was  more  than  60  years  old,  was  addicted  to 
the  tise  of  intoxicating  liquors,  and  by  their 
use,  and  owing  to  his  extreme  deafness,  his 
mind  had  become  extremely  weak.  His  wife, 
Nancy,  was  in  the  prime  of  life,  of  strong 
mind  and  domineering  disposition,  and,  by 
reason  of  the  great  disparity  between  their 
ages,  habits,  mind,  and  disposition,  she  bad 
unbounded  Influence  over  him,  was  able  to 
have  him  do  her  will,  and  did  on  the  occa- 
sion of  making  the  deed  use  said  Infiuence, 
and  by  reason  of  that  Infiuence,  and  the 
other  facts  set  out  In  the  bill,  obtained  the 
deed  fraudulently.  Defendants  demurred  to 
the  bill  as  amended,  and  moved  to  dismiss 
the  same,  which  demurrer  and  motion  were 
sustained;  to  which  ruling  complainant  ex- 
cepted. The  grounds  of  demurrer  were: 
The  bill  as  amended  shows  that  Mrs.  Xancy 
Carbine  left  three  children,  only  two  of 
whom  are  parties  to  the  bill.  Further,  the 
bill  falls  to  show  that  her  estate  was  sol- 
vent, or  that  her  debts  were  paid,  and  fails 
'  to  make  the  representative  of  said  estate 
party  to  the  bill.  Defendants  moved  to  dis- 
I  miss,  fnrtber,  for  the  reasons  above  set  out. 
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all  parts  of  the  bill  except  those  which  asked 
for  the  delivery  bj  defendanta  of  the  per- 
sonalty alleged  to  have  been  violently  taken 
from  the  possession  of  Carbine. 

D.  P.  HlU,  Geo.  S.  Thomas,  and  Dorsey, 
Brewster  &  Howell,  for  plaintiff  In  error. 
Smith  &  Pendleton,  for  defendants  in  error. 

ATKINSON,  J.  The  biU  alleges,  as  the 
substantial  gro^nds  for  equitable  relief,  that 
the  wife  of  complainant,  by  resort  to  the  va- 
rious artful  practices,  fully  stated  therein, 
Induced  him  to  execute  to  herself  and  her 
heirs  a  deed  conveying  a  remainder  interest 
in  certain  valuable  property  situated  in  the 
city  of  Atlanta;  that  there  are  substantial 
equities  alleged  In  the  original  bill  has  been 
adjudged  by  the  ruling  of  this  court  when 
this  cause  was  brought  here  upon  exception 
taken  to  an  order  of  dismissal  upon  general 
demurrer,  a  report  of  which,  setting  out  Ibc 
bill  In  full,  is  to  be  found  In  volume  85  Ga. 
186,  11  S.  G.  651.  When  the  remittitur  was 
entered,  the  complainant  amended  this  bill 
as  appears  in  the  official  report,  and  there- 
upon the  defendants  amended  their  demurrer, 
upon  the  groond  that  the  amendment  dis- 
closed the  existence  of  another  heir  of  Nancy 
Carbine,  who,  as  well  as  the  two  respond- 
ents, was  a  necessary  party  to  the  prosecu- 
tion of  the  action,  and  upon  the  further 
ground  that  the  administrator  of  Nancy  Car- 
bine, the  original  grantee,  was  pot  made  a 
party  respondent.  The  court  sustained  this 
demurrer,  and  again  dismissed  complainant's 
biU,  and  so.  for  the  second  time,  this  cause 
Is  before  this  court  upon  exception  to  the 
order  sustaining  a  demurrer. 

In  order  to  determine  accurately  the  cor- 
rectness of  the  ruling  excepted  to,  it  is  nec- 
essary to  analyze  the  frame  of  the  bill,  to 
consider  what  were  the  substantial  grounds 
upon  which  the  aid  of  a  court  of  equity  was 
Invoked,  what  relief  was  sought,  and  to  what 
extent.  As  it  has  been  heretofore  adjudged 
in  this  court,  it  must  now,  for  the  purpose 
of  this  inquiry,  be  assumed  that  Nancy  Oar^ 
bine,  under  whom  the  respondents  to  this 
bill  claim,  obtained  the  deed  sought  to  be 
set  aside  through  fraud.  Since  the  execution 
thereof  It  appears  that  she  has  died.  The 
bill  alleges  that  she  left  three  children,  two 
of  whom  are  the  present  respondents,  and 
the  third  is  alleged  to  be  unknown  to  the 
complainant,  and  a  resident  beyond  the  lim- 
its of  the  state.  It  alleges  that  the  respond- 
ents against  whom  subpoena  Is  prayed  have 
taken  possession  of  certain  personal  property 
conveyed  by  the  deed,  and  hold  the  same 
adversely  to  the  plaintiff,  notwithstanding 
bis  life  interest,  even  should  the  deed  be 
sustained;  that  they  are  claiming,  as  heirs 
at  law  of  Nancy  Carbine,  the  remainder  aft- 
er the  termination  of  the  life  estate  reserved 
In  the  deed,  and  prays  that,  as  against  any 
Interest  either  of  them  may  have  in  said 
eatatet  the  deed  be  canceled,  and  that  said 


respondents  be  enjoined  from  selling  or  in- 
cumbering In  any  way  their  alleged  Inters 
ests,  and  as  well  from  hereafter  claiming  or 
asserting  any  Interest  whatever  in  the  prem- 
ises. Under  the  state  of  facts  disclosed  by 
the  record,  we  think  the  only  necessary  par- 
ties respondent  were  before  the  ^urt  In 
courts  of  equity,  only  persons  against  whom 
snbstantlal  relief  is  prayed,  and  whose  In- 
terest would  be  atCected  by  the  decree,  are 
necessary  to  the  maintenance  of  the  bill,  and 
must  be  made  parties  respondent  thereto, 
and,  failing,  the  bill  would  be  demurrable 
for  want  of  proper  parties.  One  may  well 
be  a  proper  party  while  neither  a  necessary 
nor  indispensable  one.  An  Illustration  of 
this  principle  appears  In  this  record.  Two 
of  the  heirs  at  law  of  Nancy  Carbine,  under 
this  alleged  deed,  are  settlt^  ap  an  adverse 
claim  to  this  estate.  From  their  assertion 
of  title,  this  complainant,  according  to  the 
statements  of  the  bill,  has  just  cause  of 
grave  apprehension.  By  a  conveyance  to 
innocent  purchasers  of  their  advme  r^aln- 
der  interests,  they  may  ultimately  deprive 
his  own  children  of  their  just  patrimony,  or, 
retaining  in  themselves  the  title  until  after 
his  death,  they  may  appropriate  to  them- 
selves, under  this  fraudulent  conveyance,  an 
estate  intended  by  him  for  children  of  his 
own  blood.  It  does  not  appear  that  the 
third  child  of  Nancy  claims  any  interest 
whatever.  So  far  as  this  record  discloses, 
he  or  she,  as  the  case  may  be,  may  have 
l^elded  to  the  complainant's  rights,  or  there 
might  be  reason  satisfactory  to  this  com- 
plainant why  he  should  not  desire  to  dis- 
turb any  interest  which,  under  the  deed, 
might  vest  in  this  remaining  cliUd.  The  sev- 
eral Interests  of  the  heirs  at  law  of  Nancy 
Carbine  are  not  necessarily  Interdependent. 
They  claim  under  a  common  ancestor,  .it  is 
true,  but  there  is  no  community  of  Intwest 
between  them.  Either  could  sell  or  convey 
his  interest-to  a  stranger  withont  the  consent 
of  the  other.  If  this  be  true,  then  what  rule 
of  law  is  violated  in  seeking  to  set  aside  a 
conveyance  In  so  far 'as  it  affects  one  and 
not  another?  Not  only  Is  no  rule  of  law 
violated  thereby,  but,  on  the  contrary,  the 
principle  here  declared  is  in  harmony  with 
the  rule  laid  down  by  the  supreme  court  of 
the  United  States  In  WlUiams  v.  U.  S.,  13S 
U.  S.  510,  11  Sup.  Gt  457,  as  follows:  "A 
court  of  equity  has  jurisdiction  to  divest 
either  one  of  the  adverse  holders  of  his  title 
In  a  separate  action.  Doubtless  the  court 
has  power,  when  a  separate  action  Is  Insti- 
tuted against  one,  to  require  that  the  other 
party  be  brought  into  the  court,  if  It  appears 
necessary  to  prevent  wrong  and  Injury  to 
either  party,  and  to  thus  fully  determine  the 
title  in  one  action;  but  snch  right  does  not 
oust  the  court  of  jurisdiction  of  the  separate 
action  against  either.  It  has  jurisdiction  of 
separate  actions  against  each  of  the  adverse 
holders,  and  there  is  no  legal  compulsion,  as 
a  matter  of  Jurisdictional  necessity,  to  the 
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joloaer  of  botb  parties  u  d^endants  In  one 
action."  This  injunction  ia  sousht  against 
tbe  only  parties  from  whom  the  complainant 
has  just  cause  of  apprcbenslon,  and  this  es- 
tate being  commoD,  but  their  Interests  sev* 
eral,  the  bill  is  maintainable  against  them 
alone.  Of  course,  If  it  shall  appear  that 
there  are  ottaOTS  with  Incidental  Interests, 
whose  rights  can  be  determined  In  this  pro- 
ceeding, such  would  be  proper  parties,  and, 
If  they  be  within  the  Jurisdiction,  the  court 
may  and  should,  by  proper  proceeding,  cause 
them  to  be  made  parties,  to  the  end  that 
there  may  be  an  end  of  litigation;  but  such 
are  In  no  sense  indispensable  to  the  main- 
tenance of  this  bill.  We  hare  discussed  thus 
far  this  proceeding  upon  the  idea  that  all  of 
the  heirs  at  law  are  within  the  Jurisdiction. 
As  a  matte-  of  fact,  the  bill  alleges  that  the 
third  heir  at  law  resides  beyond  the  limits 
of  the  state,  and  that  his  or  iiesc  name  is  un- 
known to  the  complainant  If  this  be  true, 
and  BO  It  must  be  taken  on  demuirer,  ad- 
mitting even  that  by  s^rice  by  publication 
a  ntHiresident  may  be  bound  in  a  direct  pro- 
ceeding to  cancel  a  deed,— and  this  can  by 
no  means  be  conceded,— it  would  be  imprasl- 
ble  to  bring  saeh  person  before  the  court, 
as,  the  name  being  unknown,  tbe  court  ooold 
not  frame  a  subpoena  or  make  other  ptovl- 
don  for  serrice  which  would  reach  the  per- 
son for  whom  It  was  designed.  We  are  thus 
led  to  the  condutf  on  that  the  court  ened  in 
sustaining  the  demurrer,  in  so  far  as  the 
same  rested  upon  tbe  ground  tiiat  the  undis- 
closed heir  at  law  was  not  made  a  party, 
and  likewise  are  we  led  to  conclude  that,  as 
to  the  respondents  who  are  served  and  who 
are  before  the  court.  It  may  proceed  to  final 
decree. 

2.  We  do  not  think  tiiB  ground  of 'donurrer 
a  good  one  which  objects  to  this  bill  because 
the  administrator  <jS  Nancy  Oarblne  is  not 
made  a  party.  By  the  terms  of  this  deed, 
the  estate  was  to  Nancy  Carbine  and  her 
htirs.  It  does  not  appear  that  there  Is  any 
administration  upon  her  estate;  that,  dying, 
she  left  tebta;  nor  does  any  other  reason 
appear  for  administration  upon  bet  estate. 
80,  U  these  heirs  took  by  purchase  under 
the  deed  from  Carbine,  or  If  th^  took  by 
descent  from  Nancy,  In  either  event  the  bill 
Is  maintainable  against  them  as  tenante  In 
common  with  several  intwests,  without  the 
administrator ;  for,  by  tbe  statute  law  of 
this  state,  real^  descends  to  tbe  heirs  at 
law,  subject  to  administration  for  the  pur- 
pose of  the  payment  of  debts;  and  Inasmuch 
as  the  administrator  upon  her  estate  is 
claiming  no  right  adverse  to  tbe  claim  of 
[bis  complainant,  and  no  debts  bdng  alleged 
to  exist,  we  know  of  no  good  reason  why, 
without  this  ftmnal  functionuy,  this  cause 
cannot  proceed  to  final  decree  against  these 
two  parties  against  whom  this  complainant 
se^u  snbstantial  relief,  and  therc^re  it  Is  so 
•rdered.   Judgment  reversed. 


(BS  Oa.  32) 

A8HER  et  at.  t.  COPE. 
(Snpreme  Court  of  Georgia.    Nov.  12,  1894.) 
Cbrtidrari— N0TIC8  OT— Waivrr. 

1.  Where,  after  a  petition  for  certiorari  had 
been  presented  to  tbe  jndge  of  the  saperior  coart, 
and  nia  aaoctlon  had  beoi  entered  thereon,  and 
after  the  clerk  had  Issued  the  writ  of  certiorari 
and  attached  the  aame  to  flie  petition,  an  ac- 
knowledgment, in  these  words,  indoraed  on  the 

Etition,  was  unied  by  comiBel  for  the  defendant 
certiorari:  "Dneand  legal  serviceof  thewithin 
petition  for  certiorari  and  certiorari  acknowledged. 
Notice  of  time  and  place  of  hearing  waived, "—it 
was  error  to  dismiss  the  certiorari  for  noncompli- 
ance with  the  reqniremoiti  of  Bectlon  4059  of  the 
Code. 

2.  This  acknowledgment  was  snffidest  evi- 
dence that  the  defendant  in  certiorari  had  not 
only  widved  written  notice  of  the  time  snd  place 
of  hearing,  bat  bad  also  received  due  and  legal 
notice  of  tbe  Judge's  sanction.  This  case  dif- 
fers from  Ayer  v.  Khkland.  66  Ca.  303,  and 
Birans  v.  Mabry.  72  6a.  208.  It  did  not.  ut 
either  of  those  cases,  appear  from  the  terms  of 
the  notice  given  that  the  judge  had  eva  acted 
upon  the  petition  t<x  cerUoiari  at  all. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Fulton  coun^; 
J.  H.  Lumpkin,  Judge- 
Petition  for  certiorari  by  M.  J.  Aaher  add 
another  against  James  A.  Cope.  The  writ 
was  denied,  and  petitioners  bring  error.  Re- 
versed. 

Sinmions  &  Corrlgan,  for  plaintiffs  In  er- 
ror.   C.  S.  WInn,  for  defendant  In  error. 

ATKINSON,  J.  The  specific  ground  upon 
which  the  petition  for  certiorari  was  dis- 
missed in  the  court  below  was  that  the 
pialntitrs  in  error  had  not  given  notice  of 
sanction  thereof,  as  required  by  law.  It 
at>pears  from  the  record  that  the  petition 
was  presented  to  the  Judge  of  the  superior 
court;  that  It  was  sanctioned,  and  tbe  writ 
of  certiorari  ordered  to  issue  on  April  22, 1893, 
and  that  the  writ  of  certiorari  Issued  regu- 
larly on  the  28th  of  the  same  month;  that 
the  order  sanctioning  the  U»ue  of  the  writ 
was  entered  upon,  and  the  writ  itself  at- 
teched  to,  the  petition  for  certicMarl;  and 
that  thereafter  counsel  for  the  defendant  in 
certiorari,  upon  the  petition  therefor,  en- 
tered and  signed  the  following  acknowledg- 
ment: "Due  and  legal  service  of  the  within 
petition  for  certiorari  and  certiorari  ac- 
knowledged. Notice  of  time  and  place  of 
hearing  waived.  This  May  5th,  1888."  We 
tUnk  this  acknowledgment  covered  notice  of 
the  sanction  of  the  writ  The  law  does  not 
require  service  either  of  the  petition  or  the 
writ  upon  the  defoidant  In  certiorari,  but 
only  that  he  be  notified  of  the  sanction  of 
the  writ,  and  of  the  time  and  place  of  hear- 
ing. The  Issue  of  the  writ  presupposed  tbe 
function  of  the  Judge,  and  when  the  defend- 
ant. In  writing,  acknowledged  service  of  the 
petition,  it  yr&B  equlvalmt  to  an  admlnlon 
that  he  would  take  due  and  legal  notice  of 
every  matoial  fact  which  appeared  therein, 
and  of  every  entry  l^ally  appearing  there- 
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on.  This  petlUon  had  In  fact  been  formaUr 
sanctioned  by  tbe  Judge,  and  his  order  was 
entered  tbereon,  so  that  notice  to  the  de- 
fendant of  the  sanction  of  certiorari  was 
complete.  Of  conrse.  If  the  defoadant  had 
declined  to  take  notice,  or  bkd  refosed  to 
acknowledge  sorrice  in  writing,  the  plalnttCF 
would  hare  been  compelled  to  give  him  for- 
mal notice;  but  the  acknowledgment  of  serr- 
tee  of  the  petition,  which  itsdf  conveyed  the 
notice  required  by  statute,  took  It  out  of  the 
ordinary  rule.  In  neither  of  the  cases  dted 
in  the  headnote  of  this  decision  does  It  ap- 
pear that  any  action  had  been  taken  upon 
the  petition  by  the  Judge  to  whom  the  same 
was  presented  at  the  time  lihe  notice  was 
given,  and  In  each  case  the  notice  was  serv- 
ed entirely  independent  of  the  petition  or 
writ;  so  that  In  neither  of  those  cases  could 
notice  of  the  sanction  be  presumed.  We 
conclode,  Uierefore,  that  the  court  erred  In 
dismissing  the  petition  for  certiorari,  and  a 
revenal  of  the  Judgment  complained  of  Is 
ordered.   Judgmoit  reversed. 


<»  Oft.  lit) 

LOWRT  BANKING  CO.  v.  HOLLIDAY  et  al. 
(SniH^me  Court  it  Georgia.    Dec.  4,  1894.) 

MORTGAGB  FORBCUWOBB— KiearS  OF  JulTIOB 
MORTQAOBB. 

Where  a  mortgagee  holdiDX  a  first  lieo 
proceeds  by  equitable  petition  for  the  foreclosure 
of  his  mortage,  and  the  holder  of  a  junior  mort- 
gage likewise  proceeds  in  a  separate  suit  at  law, 
the  former  camiot,  hy  amending  his  petition  and 
enjoining  the  suit  of  the  latter,  thus  compelling 
him  inToIuntariiy  to  litigate  his  rights  ander  &e 
proceeding  fint  instituted,  acquire  a  right  to 
nave  any  portion  of  the  proceeds  of  the  mortgaged 
property  which  would  otherwise  be  applied  to 
the  extinguishment  of  the- junior  lien,  appropriated 
to  the  payment  of  the  fees  of  counsel  representing 
the  senior  lien.  And  this  ia  true  even  though  it 
Tad  necessary  to  the  preservation  of  the  mort- 
gaged property  to  enjoin  the  separate  proceeding 
of  the  junior  moitgagee.  Section  2S42  of  tbe 
Code  is  not  applicable  to  a  case  of  this  kind. 
(Syllabus  by  the  Conrt) 

■  Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Lowry  Banking  Company, 
trustee,  against  J.  S.  Holllday  and  others,  to 
foreclose  a  trust  deed.  From  the  Judgment 
rendered,  plaintiff  brings  error.  Affirmed. 

.Candler  &  Thomson,  toe  plaintiff  In  ecvx. 
Arnold  &  Arnold,  for  defendants  In  error. 

ATKINSON.  J.  The  Lowry  Banking  Com- 
pany, as  trustee  for  c^laln  creditors  of  the 
Atlanta  Pianoforte  Manufacturing  Company, 
held  a  deed  of  tnwt  to  all  the  property  of  this 
corporation  to  secure  the  payment  of  the  debts 
des<Tibed  therein.  A  bill  was  filed  by  this 
trustee  for  the  purpose  of  foreclosing  the  trust 
deed  held  by  it,  and  the  appointment  of  a  re- 
ceiver was  prayed  against  the  defendant 
Subsequent  to  the  filing  of  this  bUl  tbe  At- 
lanta Piano  Company  (the  previous  name  of 
the  corporation  having  been  changed  by  an 


amoidmeut  to  Its  charter)  ezeented  to  Mrs. 
Bdliday  a  mortgage  i^pon  all  Its  propwty  to 
secure  the  payment  of  a  certain  debt  therehi 
described,  and,  she  innceedlng  to  foredose 
by  summary  statutory  process  her  mortgage 
upon  the  property  described,  the  ^alntlff,  by 
an  amendmoit  to  Its  bill,  brought  her  In,  and 
nude  her  a  party  defendant  tiiveto,  and 
prayed  that  she  be  enjoined  from  selling  the 
mortgaged  property,  upon  tiie  ground  that 
such  proceedings  might  tend  to  waste  the 
trust  estate,  and  tbueby  Imperil  Ite  security. 
Certain  otber  common4aw  executkina  having 
been  issued  against  the  dtfendant,  these  yrae 
likewise  purchased  by  Mrs.  ^Olld^.  and 
I^altttltt  prayed  that  as  to  those  n^cutbrns 
she  llkewtse  be  oijolned.  By  its  amoidment 
the  plaintiff  alleged  that  the  mortgage  to 
Mrs.  ECi^day  was  »ecnted  to  delay  and  de- 
fraud creditors,  and  to  d^eat  It  hi  the  as- 
sertion of  Its  lien  under  and  by  virtue  ot  the 
trust  deed.  Answers  woe  filed  by  the  re- 
spondents. The  Issue  formed,  after  stub- 
born and  prolonged  ccmtest,  was  finally  decid- 
ed in  favmr  of  tbe  plalntlfl,  the  Lowxy  Bank' 
lug  Company,  as  trustee,  In  so  far  as  it  set 
no  fbe  lien  of  Its  trust  deed,  though  reducing 
the  debt  to  some  extent  because  of  alleged 
usury,  but  was  found  against  the  Ixiwiy 
Banking  Cranpany  and  In  favor  of  ^dllday 
hi  so  fiur  as  It  recognised  and  established  the 
validity  of  hex  mortgage  llm,  though  reducing 
somewhat  the  amount  chdmed  to  be  due  there- 
on. The  decree  rendered,  awarding  to  the 
platndff  the  amount  of  Ite  debt,  ^indpal,  In- 
terest, ai^  cost  as  found  by  the  verdict,  was 
fully  discharged,  leaving  a  balance  hi  the 
hands  of  tbe  receiver  to  be  applied  to  the 
extinguishment  of  the  Junior  Hen  of  Holll- 
day. Counsel  Cor  the  plaintiff,  the  Lowry 
iiMng  Company,  filed  a  special  petition 
praying  that  of  the  sum  so  left  In  the  hands 
of  the  court  after  the  exthigutshment  of  their 
client's  claim  the  court  should  set  ajiart  and 
award  to  them,  as  counsel  for  the  plaintiff  In 
the  case,  tbe  sum  of  $2,500,  upon  tbe  Idea 
that  the  defendant  Holllday,  the  holder  of  the 
Junior  mortgage,  had  taken  an  interest  under 
the  bill,  had  been  stubbornly  litigious,  and 
had  exposed  the  plaintiff  to  unnecessarv  er- 
pense  In  tbe  assertion  of  Ite  rights.  This  pe- 
tition was  demurred  to  In  the  court  below 
upon  the  ground  that  tbe  same  was  insuffi- 
cient In  law,  and  as  affording  no  ground 
upon  which  the  court  would  be  authorized 
to  grant  the  relief  prayed  for.  This  demur- 
rer was  sustained,  and  the  prayer  of  the 
petition  refused.  Let  us  see  whether  the 
holder  of  this  jimior  mortgage  was  liable, 
out  of  the  fund  apportioned  to  the  payment  of 
her  debt,  to  contribute  In  any  manner  to  the 
payment  of  counsel  fees  for  the  plaintiff. 
Aside  from  our  statutory  regulations  upon  the 
subject,  under  the  rules  of  equity  pleading, 
parties  having  claims  are  admitted  as  inter- 
veners upon  their  own  application  as  i>artle!i 
plaintiff  only  upon  condition  that  they  aver 
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a  willingness  to  bear  their  portion  of  the  ex- 
penses of  litigation.  This  is  the  condition  up- 
on which  they  are  admitted  as  parties  upon 
their  own  prayer,  and,  being  so  admitted, 
whether  such  Intervener  be  the  holder  of  a 
Junior  or  senior  lien,  courts  of  equity  have 
power  to  tax  him  with  his  proportionate 
share  of  the  expenses  of  litigation.  This  is 
the  principle  upon  which,  In  the  administra- 
tion of  an  estate  by  a  court  of  eqnity,  the  ex- 
penses of  litigation  are  awarded  in  the  nature 
of  costs  as  being  superior  to  the  liens  of  par- 
ties at  interest  The  dlvestiiig  of  the  lien, 
however,  and  an  appropriation  of  any  por- 
tion of  the  money  which  should  be  applied  to 
the  payment  thereof  to  any  other  purpose, 
when  made  upon  the  voluntary  application  of 
the  iMirty  holding  the  lien,  Is  one  thing,  and 
the  appropriation  of  such  money  to  such  oth- 
er purpose  as  ajgalnst  one  who  is  a  party  de- 
fendant, and  who  Is  proceeding  entirely  out- 
side the  sco^  at  the  plaintlflfB  bill  in  the  as- 
sertion of  his  rights,  is  entirely  a  different 
thing.  In  the  one  case,  through  the  plaintiff, 
he  invoices  the  remedial  processes  of  the  court, 
and  thereby  commits  himself  to  the  ptuposes 
of  the  proceeding,  and  likewise  to  the  pay- 
ment of  his  proportion  of  the  esqpenses  of 
litlgaUon;  In  the  other  case,  his  position  Is 
one  of  antagonism  to  the  purposes  of  the  bill, 
and,  though  be  may  take  indirectly  a  benefit 
thereunder,  there  la  no  reason  why  he  should 
be  fnade  liable  for  the  payment  of  expenses. 
Thst  a  defendant  in  the  assertion  of  ordinary 
legal  remedies  Is  stubborn  and  litigious  in  the 
assertion  of  his  right  affords  no  reason  why 
the  court,  as  against  lilm,  should  award  coun- 
sel fees  to  his  adversary,  where  he  proceeds 
in  good  faith,  and  has  a  substantial  right  In 
the  premises.  The  veiy  issue  upon  which  the 
plaintiff  contends  that  this  defendant  was 
stubbornly  litigious  was  submitted  to  a  Jury. 
The  Issue  of  fraud  in  the  execution  of  the 
mortgage  was  distinctly  made,  and  that  Issue 
was  found  against  the  plaintiff.  The  Jury 
found  that  the  defendant  HoUiday  had  a 
bona  fide  existing  lien  upon  ine  property  in 
question;  that  she  had  a  bona  fide  subsisting 
right.  But,  even  If  this  were  not  true,  the 
plaintiff  could  not  recover  against  the  de- 
fendant attorney's  fees  by  way  of  damages 
upon  the  ground  that  she  was  stubbornly 
litigious,  for  the  reason  that  there  was  no 
privity  of  contract  between  the  plaintiff  and 
the  def«idaut  The  defendant  had  violated 
no  contract  made  with  the  plaintiff,  was  un- 
der no  duty  to  submit  to  its  demand,  and  it 
Is  only  in  that  class  of  cases,  under  our  Code, 
that  damages  are  allowed  as  against  a  defend- 
ant who  is  BtubtMrnly  litigious.  This  plain- 
tiff's right  to  have  Its  attorney's  fees  allowed 
out  of  this  fTuid  must  rest,  tfara,  upon  some 
supposed  equitable  right  resulting  fnnn  the 
fact  that  the  defendant  In  some  manner  took 
a  benefit  under  the  final  decree  rendered  in 
the  case.  If  she  had  been  a  voluntary  party 
by  intervention  to  the  bill,  and  received  af- 
flnnatlve  assistance  at  the  bands  of  the  plain- 


tiff, the  plaintiff's  contention  might  be  well 
foimded.  In  this  case,  whatever  benefit  this 
defendant  may  have  taken  under  the  bill  was 
due  to  no  assistante  rendered  her  by  the 
plaintiff.  It  is  a  goieral  rule  of  law  that 
every  man  Is  to  pay  his  own  lawyer,  that 
ev^  litigant  pays  his  own  counsel,  and  to 
JuatUy  a  court  in  appropriating  the  funds  of 
one  person  to  the  payment  of  the  fees  of  an- 
other the  party  affirming  the  correctness  of 
the  proposition  ought  to  be  required  to  show 
by  uncontrovertible  authority  the  power  of 
the  court  so  to  do.  To  allow  attorneys  rep- 
resenting unsecured  claims  to  file  a  creditors' 
bill,  and  make  a  mortgage  creditor  a  party 
defendant  to  the  bill,  and,  upon  marshaling 
the  assets  of  the  estate,  to  take  away  from 
the  mortgage  creditor  a  large  proportion  of 
the  money  which  should  be  appropriated  to 
the  extinguishment  of  his  Hen,  and  apply  It 
to  the  payment  of  counsel  fees  of  moving 
creditors,  would  be  nothing  short  of  Judicial 
confiscation.  It  would  be  an  effort,  under  the 
forms  of  law,  to  divest  a  mortgagee  of  prop-  , 
erty  of  which  the  court  could  have  no  legal 
power  to  deprive  him.  The  same  rule  would 
apply  to  the  holder  of  a  senior  mortgage.  He 
cannot  be  entitled  to  more  than  to  have  his 
entire  debt  extinguished.  As  against  a  de- 
fendant who  has  not  made  himself  a  volun- 
tflry  party  to  the  bill,  it  cannot  be  said  to  be 
eitber  equitable  or  Just  that  hie  money  be  ap- 
propriated to  the  fees  of  counsel  for  moving 
cr^tors,  and  we  think  the  court  committed 
no  error  in  sustaining  the  demurrer  and  dis- 
missing the  petition  for  the  allowance  of  fees. 
Judgment  affirmed. 

m  Oa.  1S6) 

CITY  OP  ATLANTA  v.  MILAM. 
(Supreme  Court  of  Georgia.    Dec.  4,  1894.}  . 

OsrEOTTVB  SiDBWAUIB— LlABlLITT  Or  ClTT— VllW 

or  Prbhises  bt  Jurt, 

1.  TTie  duty  of  a  -city  to  keep  a  sidewalk  ren- 
scmably  safe  for  poblic  use  ext«ads  to  sli  of  the 
sidewalk  iutendea  for  travel  by  the  public  as  a 
tborougbfoie.  and  is  not  conliDed  to  keeping  In  a 
safe  condition  a  special  part  only  of  the  side- 
walk which  happens  to  be  most  generally  ueed. 

2.  The  jury  having,  at  the  request  of  defend- 
ant's counsel,  been  permitted  to  personally  in- 
spect the  obstruction  upon  the  ridewalk  whidi  or- 
casioned  the  injuries  rectived  by  the  plaintiff, 
and  there  beinR  evidence  to  sustain  a  finding 
that  because  of  this  obstruction  the  sidewalk  was' 
not  reasonably  safe  for  the  passage  of  pedestii- 
lans,  and  that  the  city  was  negligent  in  permit- 
ting the  obstmction  to  remain,  and  the  charge 
of  the  court  haviug  ftilly  and  fairly  guarded  all 
the  rightB  of  the  defaidant,  the  discretion  of  the 
trial  judge  in  refusing  to  set  aside  the  vwrdict  in 
the  ptaintifTB  favor  will  not  be  overruled. 

(Syllabus  b^  the  CoarL) 

Error  from  city  court  of  Atlanta;  Howai'd 
Van  Epps,  Judge. 

Action  by  John  A.  Milam  against  the  city 
of  Atlanta  for  personal  Injuries.  PlalDtiff 
had  judgment,  and  defendant  brings  error. 
Plaintiff  also  filed  a  cross  bill  of  exceptions. 
AflHrmed,  and  cross  bill  of  exceptions  dis- 
missed. 


Digitized  by  Google 


44 


SOUTHEASTERN  BEPORTSR,  YoL  22. 


The  foUoTvIng  ta  tbe  c^clal  report: 
Milan  aued  the  city  of  Atlanta  for  damages 
from  a  personal  Injur?  which  he  alleged  he 
received  on  or  about  April  1,  1892,  from  fall- 
ing violently  over  a  high,  Iron  projection  near 
the  comer  of  Alabama  and  Broad  streeta,  At- 
lanta, negligently  allowed  by  defendant  to 
project  far  out  Into  the  public  sidewalk,  and 
obstruct  the  same  for  about  four  feet  The 
verdict  was  for  plalnticr,  $833.  Defendant's 
motion  for  new  trial  was  overruled,  and  It 
excepted.  The  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  also  that  it  was  con- 
trary to  certain  specified  portions  of  the 
charge.  Farther,  because  the  court  erred  in 
the  following  charge:  "Tills  duty  of  dili- 
gence extends  to  the  whole  of  the  sidewalk 
which  is  Intended  for  travel  by  the  public 
as  a  thoroughfare  for  travel,  and  is  not  con- 
fined to  any  special  part  of  the  sidewalk  In 
use  by  the  general  public  in  walking  along 
there.  It  Is  bound  to  keep  all  of  Its  width 
reasonably  safe  for  persons  to  travel  along 
its  entire  width,"  Alleged  to  be  error  be- 
cause It  did  not  fairly  submit  to  the  Jury  de- 
fendant's contention  that  the  strip  of  iron 
was  not  an  actionable  defect  In  the  street, 
but  was  only  a  proper  part  of  an  ordinary, 
necessary,  and  reasonable  appurtenance  of 
the  Inman  Building,  which  abutted  on  the 
street  at  that  point.  During  the  trial,  before 
the  close  of  plaintiffs  evidence,  defendant 
moved  the  court  to  send  the  Jury,  in  charge 
of  the  court's  bailiff,  to  Inspect  and  view 
for  themselves  the  alleged  defective  side- 
walk, grating,  and  iron  over  which  It  was  al- 
leged plaintiff  f^l.  Plaintiff  objected  on  the 
ground  that  the  court  had  no  authority  to 
send  out  the  jury  in  this  manner,  and  to 
take  evidence,  in  this  manner,  that  could  not 
be  reviewed  by  the  court,  and  on  the  ground 
that  It  was  Improper  In  this  case,  aB  plaintiff 
denied  that  the  defective  premises  were  In 
the  same  condition  as  when  plaintiff  fell. 
These  objections  the  court  overruled,  and  or- 
dered the  Jury  to  be  sent,  In  charge  of  the 
batliff,  to  view  the  alleged  defective  premises 
and  sidewalk,  which  was  accordingly  done. 
To  this  action  of  the  court  plaintiff  assigns 
error,  by  cross  bill  of  exceptions. 

J.  A.  Ajidersoii  and  Fulttm  ColviUe,  for 
plaintiff  In  error.  Arnold  &  Arnold  and  C. 
D.  Hill,  for  defendant  In  error. 

LUMPKIN,  J.  The  facts  are  stated  by  the 
reporter.  The  law  of  this  case  is  not  very 
complicated.  While,  of  course,  in  most 
American  cities,  water  pings,  telegraph  and 
telephone  poles,  treea,  and  other  things,  are 
allowed  upon  the  margins  of  sidewalks,  and 
pedestrians,  therefore,  are  not  expected  to 
use  such  portions  oi  the  same  as  are  occupied 
by  these  obstrnctions,  still  there  can  he  no 
doubt  under  the  rules,  of  law  now  settled  by 
repeated  adjudications  in  this  and  other  Ju- 
dsdictlonji,  that  tha  dlgr  autfaOTltles  must 


keep  In  a  reasonably  safe  condition  all  parts 
of  its  sidewalks  which  are  intended  to  be 
nsed  by  Hxe  public  It  may  ottai  happen  that 
In  a  particular  locally  a  comimxatively  nar^ 
row. portion  of  a  sidewalk,  on  either  side  or 
Id  the  middle  of  it,  is  much  more  generally 
used  than  other  portions  of  the  same;  but 
this  does  not  relieve  the  mnnlclpal  authori- 
ties from  liability  for  negligence  in  p^mlt- 
ting  dangerous  obstructiona  to  be  continu- 
ously maintained  In  places  upon  sidewalks' 
over  which  the  public  have  a  right  to  pasa, 
merely  because  those  places  are  not  so  much 
used  as  others.  It  appeared  In  this  case  that 
the  obstruction  over  which  the  plaintiff  fell 
had  existed  for  a  considerable  time,  and  was 
located  upon  a  portion  of  the  sidewalk  over 
which  he  had  a  right  to  walk.  The  evidence 
as  to  the  dangerous  character  of  the  side- 
walk was  rather  week,— so  much  so  that  we 
would  very  probably  have  set  aside  the  ver^ 
diet  in  the  plalntUTs  favor,  had  it  not  been 
for  the  fact  that  the  Jury,  at  the  request  of 
the  defendant,  were  permitted  to  personally 
inspect  the  obstruction,  and  form  their  own 
opinion  concerning  it,  by  ocular  demonstra- 
tion. We  are  constrained  to  hold  that  they 
were  better  Judges  on  the  subject,  after  this 
opportunity  of  obtaining  information,  than 
we  could  possibly  be  from  a  mere  paper  re- 
port of  the  testimony  Introduced  In  the  case. 
We  will  therefore  allow  the  TSrdlct  to  stand. 
Judgment  affirmed. 


(M  Ga.  ist) 

PETERS  V.  LITTLE. 
(Supreme  Oonrt  of  Geori^    Dea  4,  1894.) 
Pbivxtb  Wat — Easemest  bt  Prbscbiptios— 
Taokiko. 

Where  one  who  bad,  for  a  period  of  more 
than  two  years,  used  as  a  private  way  a  str^ 

of  land  belonging  to  another,  and  then,  at  the 
request  of  the  owner,  abandoned  this  strip,  and, 
witli  hii  consGQt,  used  in  its  stead,  as  a  private 
way,  for  more  than  five  but  leas  than  seven  years, 
another  strip  of  land  belontdn?  to  him,  no  pre- 
scriptive  right  to  the  use  of  either  strip  as  sudi 
private  way  arose  in  favor  of  the  person  first 
mentioned;  and,  whatever  may  be  the  rights  of 
this  person  under  the  facts  stated,  the  ordinary 
hnd  no  jurisdiction  to  summarily  order  the  remov- 
al of  obstructioDS  placed  in  the  new  strip  by  the 
owner. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Jiilla  Peters  against  Joseph  Lltp 
tie  for  the  removal  of  obstructions  from  a 
private  way.  pefendant  had  Judgment,  and 
plaintiff  brings  error.  AfBrmed. 

Austin  &  Park,  for  plalnilS  lo  wror.  H, 
M.  Patty,  for  defendant  In  error. 

LUMPEIN,  J.  The  error  complained  of 
In  this  case  was  the  refusal  of  the  Judge 
of  the  superior  court  to  sanction  a  petition 
for  certiorari.  This  petition  alleged,  In  sub- 
stance, the  following  facts:  The  plaintiff, 
Mr*.  Peters,  presented  to  uw  ordinary  of 
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Fulton  county  a  petition  against  Joseph  Lit- 
tle, praying  for  the  removal  of  ohstructtous 
placed  by  him  in  a  private  way  of  .which 
she  had  been  in  the  uainteirupted  and  coq- 
tlnuouB  use  for  more  than  seven  years.  The 
evidence  introduced  before  the  ordinary 
showed  that  Mrs,  Peters  had  used  as  a  pri- 
vate way,  for  a  pwiod  of  more  than  two 
years,  a  strip  of  land  belonging  to  the  de- 
fendant, and  then,  at  his  request,  and  with 
his  consent,  had  abandoned  this  strip,  and 
Qsed  in  its  stead,  as  a  private  way,  for  more 
tlian  five  but  less  than  seven  years,  another 
strip  of  land  which  belonged  to  him.  After 
hearing  the  evidence,  the  ordinary  refused 
to  grant  the  prayer  of  the  petition,  and  or- 
dCTed  it  to  be  dismissed.  The  plaintlfF's 
theory  was  that,  by  tacking  together  the  two 
distinct  periods  during  which  she  had  used 
as  a  private  way  the  two  separate  strips  of 
land,  she  made  a  case  of  seven  years'  pre- 
scription, under  section  737  of  the  Code.  We 
do  not  think  this  contention  was  sound.  In 
OTder  to  acquire  the  statutory  prescriptive 
right  to  a  private  way  by  constant  and  unin- 
terrupted use  of  the  same  for  seven  years  or 
more,  the  use  must  relate  strictly  to  the 
same  identical  strip  of  land  over  which  such 
right  Is  claimed.  In  the  present  case  nei- 
ther of  the  strips  in  question  was  used  by 
the  -plaintiff  for  such  a  period.  She  might 
have  acquired  a  prescriptive  right  over  the 
0rst  strip  if  she  had  continued  to  use  it;  but 
when  she  voluntarily  abandoned  it,  although 
she  did  so  with  the  consent  and  at  the  re- 
quest of  the  d^feiidant,  the  prescription 
ceased  to  run  in  her  favor  as  to  that  parilcu- 
lar  strip.  As  to  the  second  strip,  her  use 
of  the  same  did  not  continue  for  the  requi- 
site time  to  give  a  prescriptive  right  of  way 
over  it.  See  Follendore  v.  Thomas,  93  Ga. 
300,  20  S.  E.  329,  which  is  somewhat  In  point. 
Under  the  facta  stated,  we  do  not  mean  to 
say  she  has  no  rights  at  ail  as  against  the 
defendant,  Little.  This  Is,  however,  a  mat- 
ter with  which  we  are  not  now  called  upon 
to  deal.  We  are  quite  certain  that,  in  view 
of  the  facts  above  recited,  the  ordinary  had 
no  jiirisdlctlon  to  summarily  order  the  re- 
moval of  the  obstructions  complained  of, 
and  consequently  the  judge  of  the  superior 
court  was  right  in  refusing  to  sanction  the 
Gotlorail.  .  Judsment  affirmed. 


(96  Oa.  64) 

MeLENDON  v.  HORTON. 
{Supreme  Court  of  Georgia.    Nov.  12,  1894.) 
KnorHXXT^-SDFrioiBKCT  or  EvroxNoa— lu- 

PBOVBMBSTa 

I,  The  plaiDtiff'B  evidence  showing  that  her 
mother,  while  in  possesBion  of  the  premises  in 
dhrpate,  and  holding  the  same  under  a  deed,  had 
conveyed  the  same  to  another,  who  recoDveyed 
to  the  mother  for  life,  with  ronainder  to  her 
children  (these  conveTaiices  being  duly  recorded, 
and  the  mother  remaining  in  irassessioa  for  some 
time  thereafter);  that  the  plaintiff  was  the  only 
child  of  her  modier;  and  that  the  latter  was 
damlf-'Qime  facts  made  oat  a  pzima  facie  cose 


ft.  HOBTOK  :4B 

for  the  plaintifF,  In  her  actloa  against  the  de- 
fendant for  a  recovery  of  the  property. 

2.  The  defendant  harinf;  shown  that  he  en- 
tered the  premises  and  claimed  the  same  ander  a 
tax  title  which  was  void,  and  having  also,  both 
by  his  pleadings  and  his  evidence,  set  np  and 
claimed  title  under  one  to  whom  the  plamtlfrs 
mother  had  wmveyed  by  a  deed  junior  to  the 
above-mentioned  conveyance  made  by  her,  the 
plaintiff  was  entitled  to  recover.  Even  if  the 
defendant's  entry  nndci*  the  tax  title  was  bona 
fide,  yet  as  he  virtually  admitted  title  in  the 

fiiaintiff,  by  tracing  the  title  upon  which  he  final- 
f  relied  to  the  same  source  as  that  of  the  plain- 
tiff, and  her  title  derived  from  .this  common 
source  was  better  than  his,  her  right  to  the  prop- 
erty, as  against  him,  was  sufficiently  established. 

3.  As  the  evidence  showed  that  the  defend- 
ant had  received  ta  rents  amounts  more  than 
suffldent  to  reimburse  bim  for  all  improvemente, 
taxes,  and  other  expenditures  upon  the  property, 
and  thoe  was  no  recovery  by  the  plaintiff  of 
mesne  profits,  errors,  if  any,  in  the  mstructions 
given  to  the  jury  with  respect  to  these  matters, 
were  immaterial.  The  verdict  upon  the  snl>- 
stantial  merits  of  the  case  was  nght»  and  we 
find  no  error  anthoriEins  the  granting  (d  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
X  H.  Lumpkin,  Judge. 

Action  in  ^ectment  by  Ida  Horion  against 
J.  J.  McLendcm.  Plaintiff  had  Judgmoit,  and 
defendant  brings  error.  Affirmed. 

John  C.  Reed  and  Orlando  McLendtm*  for 
plaintiff  In  error.  A.  A.  Manning  and  Ros- 
aer  &  Garter,  for  defendant  In  error. 

ATKINSON,  J.  Ida  Horton.  whose  maid- 
en name  was  Ida  McMasters,  sued  McLen- 
don,  in  ejectment,  for  a  certain  lot  of  land  In 
the  city  of  Atlanta,  claiming  mesne  profits. 
The  abstract  of  title  upon  which  she  based 
her  right  of  recovery  consisted  of  a  series  of 
deeds  commencing.  In  point  of  date,  in  1863, 
and  running  down,  through  James  M.  John- 
son, to  Jane  McMasters;  the  last-moitloned 
deed  being  dated  May  11,  1870,  from  Jano 
McMasters  to  T.  K.  Oglesby,  dated  February 
13,  1871,  and  then  a  deed  from  T.  K.  Ogles- 
by, of  date  February  13,  1871,  back  to  Jane 
McMasters.  The  deed  last  mentioned  quit- 
claimed the  premises  to  Jane  McMasters  for 
and  daring  her  natural  life,  and  at  her  death 
to  ^er  children  for  life,  then  to  their  heirs 
and  assigns.  It  was  further  alleged  that 
Jane  McMasters  was  dead;  that  she  was  the 
mother  of  Ida  Horton,  and  left  no  other  child. 
It  was  further  alleged  that  Jane  McMasters 
was  in  the  actual  possession  of  the  premises 
in  the  years  1870  and  1871,  up  to  and  includ- 
ing the  year  1877,  and  from  that  date  to  the 
year  1884  by  her  guardian.  All  of  the  deeds 
above  enumerated  were  duly  recorded.  The 
defendant  pleaded  the  general  Issue,  and  like- 
wise filed  an  equitable  defense,  to  the  effect 
that  in  the  year  1884  the  premises  described, 
under  a  tax  execution  In  favor  of  the  city 
of  Atlanta  against  one  Mrs.  F.  E.  G.  Stewart, 
had  been  levied  upon  and  sold,  and  that  at 
the  sale  be  became  the  purchaser;  that  he 
bought  in  good  faith,  and  had  entered  and 
made  valuable  improvements  greatly  in- 
creasing the  value  of  the  premiaes,— and 
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prayed  to  be  allowed  to  set  off  his  claim  for 
enhanced  value  againat  mesne  profits,  and 
ttaat,  In  the  event  It  should  appear  that  the 
mesne  profits  did  not  amount  to  the  increased 
value  because  of  the  improvements,  the 
court  would,  In  his  b^lf,  decree  the  excess 
to  be  a  charge  upon  the  premises  In  dispute. 
Defendant  further  pleaded  that  on  June  19, 
1884,  Jane  McMasters  had  conveyed  the 
premises  to  oae  Carmlcha^  who,  in  turn, 
had  conveyed  to  him.  The  plaintiff  intro- 
duced the  deeds  herein  specifically  described 
as  having  been  set  out  in  the  absti'act  at- 
tached to  her  declaration.  Showed  that  she 
was  the  only  child  of  Jane  McMasters;  that 
Jane. McMasters  was  dead;  that  she  was  In 
possession  at  the  time  of  the  execution  of 
the  deeds,  and  remained  there  for  several 
years;  that  about  the  year  1876  she  became 
Insane,  was  confined  In  the  lunatic  asylum 
for  a  number  of  years,  and  while  she  was  re- 
leased  from  the  asylum,  about  the  year  1884, 
her  mind  was  not  entirely  restored,  and  she 
died  in  this  condition  the  year  following.  It 
was  further  shown  that,  from  the  year  1880 
vp  to  and  including  the  year  1884,  the  prem- 
ises were  occupied  by  a  tenant,  who  paid 
rent  to  the  person  who  had  been  previously 
appointed  guardian  for  Jane  McMasters,  she 
having  been  adjudged  a  lunatic.  Upon  the 
conclusion  of  the  plaintiff's  case  the  defead- 
ant  moved  a  nonsuit,  upon  the  ground  that 
the  plaintiff  had  failed  to  show  a  title  which 
would  warrant  a  recovery,  and  this  motion 
was  overruled.  The  defendant  then  intro- 
duced a  deed  from  the  marshal  of  the  City 
of  Atlanta  to  the  premises  In  dispute,  to- 
gether with  the  execution  upon  which  It  was 
based.  The  execution  was  an  ordinary  tax 
execution,  in  regular  form,  and  against  Mrs. 
F.  E.  C.  Stewart.  He  likewise  introduced 
the  books  of  the  tax  assessors  of  the  city  of 
Atlanta,  showing  that  the  premises  in  dis- 
pute had  been,  for  the  year  1884,  assessed  as 
the  property  of  Mrs.  Stewart,  that  the  taxes 
thereon  had  not  been  paid,  and  that  notice 
of  the  levy  had  been  delivered  to  a  negro 
woman  whom  the  city  marshal  bad  found  In 
possessloft.  The  defendant  further  Intro- 
duced a  deed  from  Jane  McMasters  to  Oar- 
mlchael,  dated  June  19,  1884,  and  a  deed 
from  Garmichael  to  himself.  The  value  of 
the  premises  for  rent  during  the  time  the 
same  were  occupied  by  defendant  was  shown 
to  be  in  excess  of  the  value  of  the  Improve- 
ments, and  the  sum  paid  for  taxes  and  other 
charges  incurred  by  the  defendant  by  way 
of  assessments  for  street  improvements.  It 
was  not  shown  that  the  defendant  named  in 
the  tax  execution  was  ever  in  possession  of 
the  premises  in  dispute,  ever  claimed  title 
thereto,  or  exercised  any  act  of  dominion 
over  them.  It  was  not  shown  that  such  per- 
son evor  existed,  and  none  of  the  witnesses. 
Including  the  citr  officials  who  assessed  the 
property,  who  issued  the  execution,  or  who 
conducted  the  sale,  had  ever  seen  her,  or  had 
any  knowledge  of  hen  existence. 


1.  The  court,  upon  motion,  8trw;k  so  much 
of  the  defendant's  plea  as  claimed  a  Judg- 
ment for  the  excess  of  improvemrats  over 
mesne  profits,  but  allowed  the  plea  to  the  ex- 
tent of  permitting  the  one  to  be  set  off 
against  the  other.  Exception  was  taken  to 
this  ruling.  In  addition  to  this,  exception 
was  taken  to  certain  Instructlwis  to  the  Jury 
to  the  effect  that  they  might  consider  the 
value  of  the  improvements,  and  allow  such 
value  as  a  set-off  against  mesne  profits. 
Whether  or  not  error  was  committed  In  this 
ruling,  or  in  these  Instructions,  is  not  ma- 
terial. The  undisputed  testimony  shows  that 
the  sum  of  the  mesne  profits,  after  allowing 
all  reasonable  charges  for  taxes  and  street 
assessments  paid  by  the  defendant,  was  con- 
siderably In  excess  of  the  value  of  aU  im- 
provements made  by  him;  and,  as  the  jury 
did  not  find  any  sum  for  mesne  profits,  the 
set-off  was  much  more  favorable  to  the  de- 
fendant than  he  had  a  legal  right  to  expect, 
and  this  cannot  be  made  a  cause  at  com- 
plaint by  him. 

2.  The  real  questions  made  in  the  case  In- 
volve the  claim  of  title  between  the  respective 
parties,  and  arise  upon  a  refusal  to  charge, 
in  effect,  that  the  plaintiff  was  not  ^titled 
to  recover  upon  proof  of  prior  possession  alone, 
and  a  counter  instruction  by  the  court  to  the 
effect  that,  if  the  Jury  should  believe  that 
Jane  McMasters  was  in  the  quiet  possession 
of  the  premises,  under  daim  of  right,  and  that 
if  she  was  unlawfully  evicted  therefrom  by 
the  defendant,  she,  and  those  claiming  under 
her,  would  be  entitled  to  recover  upon  her 
prior  possession,  as  against  any  person  other 
than  the  true  ownea?.  There  are  a  number  of 
exceptions  covering  this  branch  of  the  case, 
but,  upon  analysis,  they  all  present  the  ques- 
tion made  as  above.  It  Is  quite  evident,  from 
the  testimony  in  this  case,  that  Jane  McMas- 
ters entered  into  the  possession  of  the  prem- 
ises in  the  year  1871,  and  remained  In  the  ac- 
tual occupancy  thereof  until  the  date  when 
she  was  adjudged  a  lunatic,  which  appears  to 
have  been  in  1876  or  1877.  It  further  appears 
that  her  regularly  appointed  guardian,  by  a 
tenant  who  recognized  him  as  landlord  and 
paid  hfm  the  rent,  was  in  possession  from  the 
year  1880  until  the  date  of  the  sale  of  the 
property  under  the  tax  execution  against  Mrs. 
Stewart,  under  which  sale  the  defendant 
claimed  a  right  of  entry.  This,  of  itsdf,  af- 
fords strong  presumptive  evidence  of  the  e<m- 
tinnlty  of  Jane  McMasters*  possession  from 
the  date  of  her  original  entry  under  Johnson 
until  the  date  of  ber  final  eviction  imder  the 
tax  sale.  But  assuming  that  this  presumi>- 
tipn  does  not  afford  sufficient  evidence  of  an 
uninterrupted  possession  to  establish  In  her 
a  perfect  prescription,  based  upon  the  John- 
son deed  as  color  of  title,  the  two  possessions 
establish  the  fact  that  there  was  no  abandon- 
ment of  her  claim  to  the  right  of  possession 
up  to  the  time  of  her  final  eviction.  The 
question  then  Is,  her  pussesslon  being  proven, 
and  she  holding  the  life  estate,  can  tJx^  re- 
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malndar-inaii,  \t  her  death,  recoror  upon  the 
force  of  a  poeseaBkm  from  which  she  was  un- 
lawfully evicted  dnzliig  her  Ufe?  The  lUtt 
tcaiant  holda  the  estate  sohject  to  the  ilfht  of 
the  remalndavman  at  the  termination  of  the 
estate  upon  which-  It  Is  limited,  and  ImmC' 
dlatdy  upon  the  termination  of  the  life  estate 
the  remainder-man  is  entitled  to  possession. 
The  life  tmant  can  convey  no  greater  Inter- 
est therein  than  the  resldoe  of  her  estate  re- 
maining at  the  date  <tf  the  conreyance. 
Therefore,  the  conveyance  by  the  life  tenant' 
of  the  fee,  the  deed  under  which  she  held  be- 
ing duly  recorded,  conveyed  to  Carmlchacl,  her 
grantee;  no  right  which  wonld  entllla  him  and 
his  lenees  to  the  posaes^tm  of  the  premises 
after  fbe  termination  of  the  life  estate.  Bo 
that,  treating  the  defoidant  In  this  case  as 
having  entered  by  Thrtae  at  the  deed  fnnn 
Jane  McBIasters  to  Oarmichael,  he  was  bound 
to  snnendtf  at  the  termination  of  the  life  es- 
tate; and  he,  entering  in  snb<«dlnatlon  to  her 
right  expressed  In  tiie  rery  deed  tmder  which 
Jane  McBIastov  held  possessltni.  Is  estopped 
to  deny  the  ri^t  of  the  remalndffl*-man,— the 
present  plafaitUf.  Ideating  the  entry  of  the 
•defendant  as  having  been  by  virtue  of  the 
tax  Bsln.  what  is  his  dtoatlw?  The  law, 
conridered  In  ration  to  the  subject  upon 
which  it  (derates,  Is,  to  a  great  extent,  a  sci- 
ence of  apidied  presun^ons.  From  given 
hypotheses  the  bw  makes  certain  deductions, 
and  iQHm  these  deductions  it  raises  presump* 
tims  that  in  tiiemaelves  constitute  the  great 
body  of  law,  which,  bid^tendait  of  statutwy 
«iactment,  depends  upon  right  reason  for  sup- 
port. This  is  the  tine  law  of  the  land,— that 
law  which  is  the  comer-stene  of  most  of  our 
property  rights.  One  of  these  presumptitHU, 
and  the  tme  with  which  we  are  now  to  deal, 
is  the  presumption  of  title  to  property  arising 
from  possession  alone.  The  law  presumes 
that  titie  follows  the  possession  of  property, 
and  this  pi-esnmption  apl^les  to  personal  as 
wdl  as  to  real  property.  A  person,  uptm 
proof  of  prior  possession,  may  recovtf  personal 
goods  from  anotiier  who  wrongfully  dqirlres 
him  of  their  possession,  and  Is  mtitied.  In 
law,  to  pialntaln  his  prlra:  possession  against 
the  cl^m  of  any  one  except  the  tnie  owner. 
So  with  real  pr(V)erty,  upon  the  presumption 
of  tttie  arising  from  proof  of  a  bare  posses- 
sion, a  person,  except  as  against  the  true  own- 
cr.  may  recover  tile  premises  from  any  one 
who  wrongfully  deprives  him  the  posses- 
BifHi.  This  Is  thei  legal  equivalent  of  our 
(>>de  provisiim  that  one  may  recover  In  eject- 
ment upon  his  prior  possession  alone,  as 
against  one  who  subsequently  acquires  posses- 
slMi  by  "mere  entry,  and  without  lawful  war- 
rant or  authority."  Tested  by  this  rule,  how 
was  the  entry  of  tiie  defendant  effected?  The 
tax  execution  was  Issued  against  the  lands 
and  tenonents,  goods  and  chattels,  of  one 
Mrs.  Stewart  It  was  not  shown  that  this  per- 
son was  ever  In  possession  of  the  premises, 
that  she  ever  claimed  titie  thoreto,  or  that 
abe  ever  returned  the  same  for  taxes,  or  ex- 


erdsed  any  act  of  ownership  whatever  over 
than.  No  witness  was  produced  who  knew, 
or  had  ever  seen,  the  defendant  in  execution. 
The  tax  lloi  coidd  attadi  only  to  bar  estate 
and  yet,  under  such  an  execution,  the  city 
marshal  sells  the  property  in  dlt^tnte,  the 
city  of  Atlanta  becomes  the  purchaser,  and, 
the  defendant  in  this  case  purchasing  from 
the  dly  of  Atlanta,  the  tenant  in  possession 
Is  evicted,  and  the  possession  delivered  to 
tikis  purchaser  fn»n  the  dty.  The  only  law- 
fid  warrant  upon  which  a  tenant  can  be  evict- 
ed is  a  process  against  the  tenant  Umsdf,  or 
against  the  person  under  whom  such  tenant 
claims  his  right  of  possession.  He  can  only 
evict  under  a  Judldal  ssle,  the  d^endant  In 
fficecution,  or  his  privies  In  estate.  The  same 
rule  applies  to  tax  sales.  Therefore,  If  an  of- 
Hcw,  wiih  an  ocecution  against  (me  p«son, 
seizes  prt^erty  in  possession  of  another,  he 
can  Justify  the  seizure  only  by  showing  that 
the  property  seized  was  resJly  the  propatT 
of  the  former,  or  his  prices.  So  in  this  case, 
the  execution  not  being  against  the  pawn  in 
possession,  and  tiiwe  being  no  privity  be- 
twera  the  defendant  In  ocecution  and  such 
person,  the  sale  of  the  property  and  eviction 
of  the  tenant  in  possession  was  a  trespass; 
and  It  not  being  made  to  appear  that  the  de* 
fendant  in  ececutlcn  was  the  owner  of  the 
ivemlses,  or  had  any  Interest  therein,  the  en* 
try  of  the  lessor  of  the  defraidant  In  this  ac< 
tion,  In  so  far  as  concerned  the  person  holding 
the  priw  possessttm,  vras  without  lawful  war- 
rant or  authority,  and  was,  in  law,  a  mere 
entry.  As  against  .sutA  a-  one,  the  first  pos- 
sessor was  mtitied  to  recover  up<ui  her  prlw 
posses^n  alone.  So  that,  whether  the  de- 
fendant be  treated  as  having  entered  as  a 
purchaser  under  the  life  tenant,  m  whether 
we  treat  him  as  luivlng  entered  under  the  al- 
lied tax  sale,  the  pliUntiff  was.  In  either 
event,  enUtied  to  reoovw.  Such  was,  In  sub- 
stance, the  instructions  complained  of,  and, 
under  the  views  here  expressed,  we  are  bound 
to  adjudge  them  correct;  and  the  vwdlct  be- 
ing snpprated  by  the  evidence,  in  every  es- 
soitial  particular,  the  court  properly  refused 
a  nonsuit,  and  pr(^>ady  denied  a  new  trlaL 
Judgmrat  affirmed. 


(H  Qa.  n) 

OORNIFF  V.  COOK. 

(Supreme  Court  of  Georgia.    Nov.  12,  18&1.) 
Bill  of  Exceptions — Lbvt  ov  Attaobubkt— In- 

eTHDfJTlOKS— BdHDBS  OF  PROOF. 

1.  A  demurrer  to  a  rule,  instituted  ia  the  city 
court  of  Atlanta,  bavine  been  overruled,  and  no 
exceptions  pendente  Htenaving  been  filed,  it  was 
too  late  to  aesign  error  the  Judgment  overrul- 
ing the  demurrer  in  a  l>ili  of  exceptions 'sued  out 
more  than  60  days  after  the  date  of  such  judg- 
ment. 

2.  Where  a  constable,  having  in  his  posses- 
sion an  attachment  against  a  private  corporation, 
went  to  a  house  in  which  personal  goods  of  the 
corporation  were  located,  for  the  purpose  of  levy- 
ing upon  the  same,  made  an  inventory  of  the 
goods  (they  being  at  the  time  under  his  view,  in 
hii  immediato  presence  and  cmstmctivdy  in  his 
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possession),  Informed  die  onl?  serraat  of  the  cor^ 
poratloD  present  that  he  had  levied  upon  the  prop^ 
erty,  and  therenpon  imciedia,tel7  went  to  the  pres- 
ident of  the  corporation,  who,  npon  being  inform- 
ed of  what  had  oeen  done,  agreed  with  the  officer 
tiiat  if  the  goods  vr&e  not  removed  from  the 
house  the  same  dioiild  be  held  subject  to  the  or- 
der and  control  of  the  ofBcer,  who  abortlr  there- 
after made  an  entir  of  levy  upon  the  attachment, 
the  levy  was  legally  sufficient,  although  the  con- 
stable did  not  take  actual  manual  custody  of  the 
goodfl.  or  lock  up  the  house,  or  ranove  the  goods 
therefrom. 

3.  The  requests  to  charge  relating  to  what 
would  be  necessary  to  constitute  a  valid  levy 
were  not  applicable  to  the  facts  disclosed  by  the 
evidence,  and  ^ere  was  no  oror  In  refnsink  the 
same,  and  the  charges  gtvoi  upon  this  snoject 
were  pertinent  and  correct. 

4.  The  law  with  reference  to  the  burden  of 
proof  and  the  preponderance  of  evidence  was  cor- 
rectly stated  by  the  presiding  judge,  and  tiiere 
was  no  error  in  refusing  to  charge  that  "the  ques- 
tion whether  the  bnrden  of  proof  has  been  carried 
is  to  be  settled  by  looking  at  &e  number  of  wit- 
nesses  testifying  In  favor  or  against  certain  facts, 
their  demeanor  on  the  stand,  character,  interest," 
etc. 

5.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  In  denying  a  new  trial. 

(Syllabus  by  the  Coort) 

Error  from  city  court  of  Atianta;  Howard 
Van  Epps,  Judge. 

Action  by  William  Gornlft  ^tgainst  J.  A.  3. 
Coc^  Defendant  bad  Judgment,  and  plain- 
tiff brings  error.  Affirmed. 

Mayaon  &  Hill,  for  plaintiff  in  error.  Good* 
win  &  Westmoreland,  for  defendant  In  error. 

LUMPKIN,  J.  1.  Upon  the  rale  of  prac- 
tice announced  in  the  flrat  headnote  we  will 
attempt  no  comment  The  question  Involved 
Is  too  well  settled  to  require  further  notice 
at  our  bands. 

2.  The  evidence  as  to  what  was  done  by 
the  constable,  Cook,  when  be  went  to  levy 
the  attachment  sued  out  by  Chamberlain, 
Johnson  &  Co.  upon  the  property  of  the 
Southern  Travelers'  Club  Is  somewhat  com- 
plicated and  confused;  but,  after  giving  It 
a  very  thorough  examination  and  study,  vre 
think  a  fair  summary  of  Its  real  purport  and 
meaning  la  stated  In  the  second  headnote. 
Cotmsel  for  the  plaintiff  in  error  strenuously 
insisted  that  the  porter  of  the  club,  in  charge 
of  its  property  at  the  time  Cook  went  to 
make  the  levy,  could  not,  under  the  circum- 
stances, become  the  agent  of  Cook  to  retain 
possession  of  the  property;  and  further, 
that,  inasmuch  as  the  constable  did  not  take 
absolute  manual  possession  and  control  of 
the  goods,  there  should  have  been  a  Joint 
promise  by  the  porter  and  the  president  of 
the  club  to  hold  the  property  for  the  consta- 
ble, in  order  tq  make  the  levy  valid.  Both 
of  these  contentions  are,  in  our  opinion,  auc- 
ces8full.v  answered  by  the  fact  that,  after 
the  constable  left  the  clubhouse,  the  presi- 
dent of  the  corporation  agreed  with  the  con- 
stable that  If  he  would  allow  the  property 
to  remain  where  It  then  was  It  should  be 
held  subject  to  the  ofllcer's  order.  The  prt»i- 
dent  was  the  alter  ego  of  the  corporation, 


and,  this  being  so,  it  is  entlrAy  immaterial 
whether  the  porter  did  or  did  not  Join  with 
him  in  promising  to  hold  for  the  constable; 
and  It  Is  also  of  no  consequrace  whether  the 
porter,  regarded  as  an  agwt  of  t^ta  corpora- 
tion, could  or  could  not  become  also  the 
agent  of  the  constable  to  keep  the  proper^ 
for  him.  The  evidence  of  Wellhouse,  the 
president  of  the  club,  as  to  what  occurred 
between  himself  and  Cook,  at  first  glance, 
seems  to  conflict  with  the  evidence  of  the 
latter;  but  upon  a  careful  examination  it 
will  appear  that  at  best  the  statements  of 
WellhotuH^  are  (if  not  evaalve)  merely  nega- 
tive, and  that  be  really  does  not  deny  the 
account  of  the  transaction  given  by  Cook. 
The  question,  therefore.  Is,  taking  Cook's 
version  as  correct,  whether  or  not  what  he 
did  In  the  premises. amounted  to  a  legal  and 
valid  levy.  We  think  it  did,  and  this  posi- 
tion is  well  sustained  by  the  most  respect* 
able  authority.  The  evidence,  as  we  under- 
stand it,  shows  that  the  constable,  armed 
with  the  attachment,  went  to  the  clubhouse 
for  the  purpose  of  levying  upon  the  goods 
of  the  corporation;  that  they  were  In  his 
view,  in  his  immediate  presence,  under  his 
control,  and.  constructively.  In  his  posses- 
sion. He  made  an  Inventory  of  them,  nud 
then  went  to  the  president  of  the  corpora- 
tion, who  agreed  to  hold  the  goods  subject 
to  the  order  and  control  of  the  officer.  It 
was  really  at  the  Instance  of  Wellhouse  that 
this  arrangement  was  entered  into,  he  fear- 
ing the  goods  would  be  damaged  if  the  offi- 
cer insisted  upon  removing  the  same  from 
the  premises.  Taking  all  the  facts  together. 
It  amounted  simply  to  thla:  that  the  officer 
left  the  property,  to  be  kept  for  him,  in  the 
hands  of  the  defendant  in  attachment  A 
few  quotations  from  standard  works  will 
suffice  to  show  that,  under  these  circumstan- 
ces, it  was  a  good  levy.  "In  all  cases  there 
must  be  something  more  than  a  mere  pen 
and  ink  levy.  It  is  not  sufSclent  that  the 
officer  merely  makes  an  Inventory  of  the 
property,  and  indorses  the  levy*  upon  his 
writ  He  must  go  where  the  property  Is. 
He  must  have  it  within  his  view. .  Xt  must 
be  where  he  can  exercise  control  over  it. 
And  he  must  exercise,  or  assume  to  exercise, 
dominion,  by  virtue  of  his  writ  He  must  do 
some  act  by  reason  of  which  he  could  be 
successfully  prosecuted  as  a  trespasser  *.f  it 
were  not  for  the  protection  afforded  him  by 
the  writ  But,  tn  order  to  make  him  re- 
sponsible as  a  trespasser,  it  is  not  essential 
that  he  should  remove  the  property,  nor  that 
he  should  touch  it  It  la  enough  that  hav- 
ing the  property  within  Ills  view,  and  where 
he  can  control  it,  he  does  profess  to  levy  and 
to  assume  control,  of  the  property  by  virtue 
of  the  execution,  and  with  the  avowed  pur- 
pose of  holding  the  property  to  answer  the 
exigencies  of  the  writ;  for  one  who,  to  that 
extent  assumes  dominion  over  the  goods  of 
another.  Is  a  trespasser,  unless  he  Is  Justi- 
fied by  a  vaUd  writ."   2  Freem.  Bz'us,  8  200, 
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and  cues  dteO.  *Tt»  levy  of  an  ezecntlon 
li  the  Bdzore  tbe  oflicer  of  tbe  debtor's 
property  under  the  writ,  and  the  taking  pot- 
MBBlon  of  tt,  OT  Btibjectlnff  it  to  his  contnd. 
In  order  to  constltate  a  valid  levy  npm  per^ 
■onal  properly.  It  mtuit  be  within  tbe  view 
of  the  oflleer,  and  sahleet  to  his  control  at 
the  time.  Some  of  the  courts  seem  to  hold 
that  there  must  be  a  manual  seizure^  and 
actnal  possession  takoi  by  the  officer;  bnt 
according  to  the  weight  of  astliorl^  It  Is 
snfflctent  If  tbe  property  Is  under  the  control 
of  the  frfBeer,  and  he  may  even  learo  It  wltb 
the  debtcff,  to  bold  as  his  ageat  He  mnst, 
howerw,  openly  and  nneqnlTocaUy  assert  hto 
title  and  right  of  dominion  under  the  writ 
The  teat  generally  adopted  for  determining 
the  validity  of  a  levy  is  tbls:  Han  ttie  acta 
of  the  officer.  In  aaswtlng  bis  title  to  the 
goods  nnder  the  writ;  been  soeh  as  would 
make  him  liable  as  a  trespasser  bnt  for  the 
proteetlott  afforded  ^  the  wrltr  7  Am.  ft 
Bog.  Bne.  Xaw,  148.  1^.  dtlng  nnmatms 
eases.  To  tbe  same  effect  aee  Mnrfree. 
Sher.  I  6£U  fnun  which  we  make  tbe  fol- 
lowing  extract:  "As  It  would  In  many,  prob- 
ably most  Instances  be  highly  Inconvenient 
to  tbe  Bberlff  and  to  all  ccmcemed  for  the 
(rfBeer  to  keep  actnal  personal  possession  of 
ehattds  levied  on  dnrlng  the  Interim  be- 
tween the  levy  and  tbe  day  of  sale,  tbe  law 
provides  that  daring  that  period  tbe  prop- 
erty may  remain  In  other  hands,  dne  precan* 
tl<Hi  being  taken  for  Its  safety  by  bond  or 
otherwise.  If  the  sheriff  chooses  to  leave 
the  prop^ty  In  the  bands  of  tbe  defendant 
he  may  do  so,  bnt  it  wUl  be  at  bis  peril.  So 
far  as  all  othus  are  concerned,— creditors 
and  BDlMnqnent  pnrdiasers,— the  levy  win 
be  good,  unless  tbere  are  other  dreomstances 
indicating  ftand,  which  coexist  with  the  tact 
tha*  the  defendant  Is,  by  the  sherifTs  ap- 
pointment the  custodian  ct  bis  own  prop* 
«ty.**  The  ftdlowlng  from  the  oi^nion  of 
Froat  J..  In  Weatherby  v.  Oovlngton,  8  Stiob. 
27.  la  a  very  clear  and  pertinent  statemoit 
of  tbe  law  apon  the  question  under  review: 
■at  la  not  necessary  to  a  levy  that  the  sheriff 
should  actually  sdae  and  keep  possession  of 
the  goods.  It  is  sufficient  If,  the  goods  being 
in  the  possession  of  tbe  defendant  and  the 
shttiff  having  power  to  take  th«n.  with  the 
conaent  of  tbe  defraidant  be  Indorses  a  levy 
on  the  execution.  The  sheriff  must  by  some 
unequivocal  act  or  dedaration,  assert  bis  ti- 
tle to  the  goods  under  the  execution,  so  that 
the  legal  possession  and  control  be  manifest- 
ly transferred  from  the  defendant  to  him. 
It  la  not  material  whether  the  right  of  pos* 
session  be  acquired  by  an  actual  exercise  of 
official  anttaort^,  or  by  the  voluntary  act  of 
the  defendant  A  written  acknowledgment 
of  a  levy  Is  as  effectual  as  an  actual  levy; 
'and  if  the  goods,  In  either  cape,  remain  In 
the  possesskm  of  the  defendant  he  is  the 
bailee  of  tibe  sheriff."  It  would  be  easy  to 
dte  many  other  authorities,  but  we  are  con- 
trat  to  allow  the  correctness  of  our  Judg- 
v.22aK.nal — 4 
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meat  to  rest  upon  .those  above  referred  .to, 
especially  In  view  of  the  fact  that  our  own 
Code  (section  2ffi5)  recognizes  that  a  con- 
atmctive  selsure  <tf  personal  property  by  a 
lerytng  cStoes  may  be  vaUd. 

&  Following  up  the  contantloDS  vfltich  have 
bew  stated  in  the  ^«ceding  division  of  tbls 
opinion,  counsel  for  the  plaintiff  In  error,  at 
the  trial  below,  presented  to  the  Judge  cer- 
tain requests  to  charge,  embodying  the  views 
of  counsel  as  to  what  would  be  necessary  to 
eonstltnte  a  valid  levy,  ^e  refnaal  of  the 
court  to  give  these  requests  is  complained  of 
as  emn*  In  tbe  motion  for  a  new  triaL  We 
find  no  merit  In  tills  complaint  Whatever 
mi^  be  said  In  support  of  tbe.  requests  as 
abstract  proposltlona  of  law,  they  vren  really 
not  applicable  to  the  Uteta  of  this  cas^  as 
we  gather  them  from  the  brief  of  evidence 
before  us. 

4.  After  charging  tbe  jmy  that  the  burden 
of  proof  was  upon  Cook  to  show  to  their 
reasonable  satisfaction  by  a  prejwndeiance 
of  the  evidence  that  be  did  in  fact  df  eetoaUy 
levy  the  attachment  in  Us  hands,  the  trial 
Judge  said:  *^The  preponderance  of  evidence 
In  a  case  la  not  alone  determined  by  the  num- 
ber of  witnesses  testifying  to  a  particular 
tact  or  set  (tf  facts.  In  determining,  bow- 
ever,  upon  which  dde  the  preponderance  ot 
tbe  evidence  lies,  the  Jury  should  take  bito 
consideration  tbe  opportunities  of  the  wit- 
nesses for  seeing  or  knowing  the  things 
about  which  th^  testify;  their  conduct  and 
demeanor  while  testifying;  their  interest  or 
lack  of  interest  If  any,  in  the  result  of  tbe 
suit;  the  probability  or  Improbablli^  of  the 
truth  of  their  several  statements.  In  view 
ot  all  the  other  evidence  fiurts,  and  drcrun- 
Btancea  proved  on  the  trial;  and  from  all 
these  drcnmstanees  determine  upon  whldi 
side  is  tbe  weight  or  tbe  preponderance  vi 
the  evidmce.'*  Th&  court  refused  to  give  In 
charge  to  tbe  Jury  a  request  the  material 
portion  of  which  is  copied  in  the  fourth  head- 
note.  In  view  of  the  charge  given,  we  have 
no  hesitation  In  saying  there  vaa  no  error 
In  refnslng  the  request  because  the  language 
adopted  by  the  Judge  accuratdy  conveyed 
to  tbe  minds  of  tbe  Jury  all  which  the  re- 
quest, properly  construed,  ought  to  convey. 
If  the  purpose  of  the  request  was  to  have 
the  Jury  understand  that  they  were  bound 
to  bdieve  two  witnesses  in  preference  to 
one,  it  would  not  do  at  alL  Tbe  case  of 
Dowddl  V.  Meal,  10  Oa.  152,  relied  -on  hj 
counsel  for  the  plaintiff  In  error,  will  not  sup- 
port any  such  idea.  It  Is  true,  Judge  Nisbek 
said  that  if  three  witnesses  were  all  free  from 
suspicion,  and  of  equal  credibility,  then  two 
of  them  were  to  be  believed,  rather  than  the 
other,  who  was  in  conffiot  with  them;  but  at 
the  same  time  he  utterly  repudiated  the  Idea 
that  tfie  question  of  credibility  is  to  be  de- 
termined by  mere  numbers,  and  distinctly 
stated  that  the  Jury  may.  If  they  deem  prop- 
er, bdieve  one  witness  as  against  two  or 
more.   So,  in  the  present  case,  the  rule  laid 
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down  1^  the  court  jnaj  Iw  regarded  as  sufB- 
dently  dear  and  accurate  to  answer  all  prac- 
tical purposes.  See  Clark  t.  Caasldy,  62  Ga. 
408,  beadnote  8,  and  also  page  411. 

5.  As  win  hare  twen  seen  1^  what  has  al- 
ready been  said,  tbis  court  Is  satisfied  that 
the  evidence  warranted  the  rerdlct  The 
trial  judge  very  properly  refused  a  new 
trial.  We  affirm  the  Judgment  all  the  more 
readily  because  the  verdict  Is  not  only  con- 
alstrat  with  the  law,  but  also  with  the  real 
Justice  of  the  ease.  It  Is  always  to  be  re- 
garded as  fortunate  when  both  law  and  Jus- 
tice coincide  In  bringing  about  the  coirect 
.termination  of  a  lawsuit  Judgment  af- 
firmed. 


(iiS  Oa.  ITS) 

FIDELITY  BANKING  &  TRUST  CO.  v. 
EANGARA  VALLEY  TEA  CO.  et  al. 

KANGARA  VALLEY  TEA  00.  et  al.  v.  Fl- 
•  DELITY  BANKING  A  TRUST  CO. 
(Sopreme  Court  of  Oeor^a.    Dec.  4,  1894.) 
CuraBi.LjiTioN  or  Mortoaob  —  Kiohts  or  Cbbd- 

ITORS  or  MORTQIGOR  —  TrIAI.  —  KiGHT  TO 

Open  and  Closb— Ikstrcctions. 

X.  The  general  creditors  of  an  Insolvent  mer- 
cantile firm  hnring  filed  against  it  sn  eqnitable 
petition  under  the  inaolTent  traders'  act,  oy  vir- 
tue of  which  a  receiver  was  appointed,  and  the 
aaseta  of  the  firm  converted  mto  cash;  and  a 
mortgage  creditor  of  the  firm  having  filed  an  In- 
tervention, praylDg  the  equitable  foreclosure  of 
the  mortgage,  and  Its  Batisfaction  out  of  ^e  fund 
in  the  receiver's  hands:  after  which',  by  an 
amendment  to  the  original  petition,  this  mortgage 
was  attacked  as  being  frandnlcmt  and  void.— in 
the  trial  of  the  issue  thus  made,  aa  to  the  validity 
of  the  mortgage,  there  was  no  error  In  allowing 
the  original  parties  plaintiff  to  open  and  conclude. 

2.  While  the  charges  complained  of  may  not 
have  been,  in  every  respect,  strictly  pertinent  and 
applicable,  they  contain  no  error  agamst  the  inter- 
veoer  which  requires  the  grantiog  of  a  new  trial. 
The  reqnests  nibmitted,  so  far  as  legal,  were  sub- 
stantiaDy  covered  by  tiie  general  cha^e,  which 
was,  as  to  the  matter  embraced  In  the  requests, 
fully,  as  favorable  to  the  intervener  as  this  party 
had  a  right  to  demand.  The  evidence,  thou^ 
decidedly  conflicting,  was  fully  snflScient  to  war- 
rant the  verdict;  and,  upon  a  careful  review  of 
tiie  entire  case,  no  reason  appears  for  interfering 
with  the  discretion  of  the  tnal  court  in  refusing 
to  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Kangara  Valley  Tea  Com- 
pany and  others  against  Dawson,  Bergstrom 
&  Co.,  wherein  the  Fidelity  Banking  &  Trust 
Company  Intervened,  praying  for  the  fore- 
closure of  a  mortgage  From  the  judgment 
rendered  the  banking  company  bring  error, 
and  the  tea  company  also  assigned  error. 
Affirmed  on  the  main  bill  of  exceptions,  and 
the  cross  bill  of  exceptions  dismissed. 

W.  M.  Everett,  J.  S.  Blgby,  and  Goodwin 
&  Westmoreland,  for  plaintiff  in  error.  Ar- 
nold 3c  Arnold,  Glenn  &  Maddox,  'Porter 
King,  Glenn,  Slaton  &  Phillips,  Rosso-  & 
Carter,  A.  A.  Meyer,  Bishop  &  Andrews,  Jno. 
li,  Hopkins  &  Sons,  and  W.  B.  Browiit  for 
defendant  In  wror. 


LUMPKIN,  J.  1.  The  Kangara  Valley  Tea 
Company,  and  other  creditors  of  the  firm  of 
Dawson,  Beixstrom  A  Co.,  filed  a  petition 
under  the  insolvent  traders'  act,  Tlrtoe  of 
which  a  receiver  was  appointed,  and  tbe  av 
seta  of 'the  firm  were  by  him  converted  Into 
cash.  In  the  orli^nal  petition  tt  was  al- 
leged, in  general  twrns,  that  the  partnership 
had  recently  given  a  mortgage  to  the  Fi- 
delity Banhlng  A  Trust  Company,  but  that 
this  mortgage  was  Invalid,  because  It  bad 
beoi  executed  by  one  inrtnw-  only,  ovw  tS» 
protest  of  tbe  others.  The  banking  com- 
pany voluntarily,  by  Intervention,  became  a 
party  to  the  cas^  and  prayed  tbe  equitable 
foreclosure  of  Its  mortgage^  and  payment 
of  tbe  same  out  of  the  fund  in  the  receiver's 
bands.  After  this  had  been  dime  the  peti- 
tioners, 1^  an  amendment;  spedflcally  at< 
tacked  this  mortgage  as  being  fraudulent 
and  void,  setting  fortli  the  facts  upon  whlcb 
this  chai^  was  based.  When  the  case  came 
on  for  trial,  tbe  main  Issue  In  'cantrovwsy 
was  as  to  tbe  validity  of  this  mortgage.  The 
banking  company  claimed  the  rigbt  to  ogea 
and  conclude  but  the  court,  ov«r  its  objec- 
tion, allowed  the  original  parties  plaintiff 
to  do  so.  There  vras  no  error  in  this  action 
of  the  court  These  plalntUts  were  tbe  mov- 
ants In  the  litigation  from  its  very  b^^n- 
nlng,  and  this  fact  oi  itself  would  ordi- 
narily entitle  than  to  open  and  conclude. 
But  It  further  appears  that  at  the  trial  they 
assumed  the  bnrdoi  of  proof,  and,  as  tbe  re- 
sult show%  carried  It  successfully.  Bo,  on 
the  whole,  thwe-  can  hardly  be  a  doubt  that 
they  were  entitled  to  open,  and  conclude. 
Tbe  case  of  Boykln  v.  Bppst^  (decided 
Oct  25,  1S94)  22  8.  B.  21S,  may  be  cited  as 
pertinent  in  this  connecttcn. 

2.  Exception  was  tatai  to  the  following 
charges  of  the  court:  "A  debtor  may  prefer 
one  creditor  to  another,  and,  to  that  end,  he 
may  b<ma  flde  give  a  lien,  by  mortgage  or 
other  legal  means,  or  he  may  transfer  nego- 
tiable papers  as  collateral  security,  the  sur- 
plus In  such  cases  not  being  reserved  tor  bis 
own  benefit  If  a  surplus  Is  reserved  for  his 
own  benefit,  it  destroys  the  valldll?  of  the 
mortgage  so  given."  "If  you  believe  from 
tbe  evidence  that  the  mortgage  In  question 
was  executed  by  A.  M.  Bergitrom,  one  of  the 
members  of  the  firm  of  Dawson*  Bergstrom 
&  Oa,  te  tbe  Flddlly  Banking  ft  Trust  Com- 
pany, and  was  Intended  to  delay  or  defraud 
creditors,  and  such  intentiflin  was  known  to 
said  banking  and  trust  company,  then  such 
mortgage  would  be  void,,  and  it  would  be 
your  duty  to  find  that  it  be  set  aside.  If  you 
believe  from  the  evidence  that  the  mortgage 
In  question  was  execnted  by  A.  H.  Berg- 
strom, a  member  of  the  firm  of  Dawson, 
Bergstrom  &  Co.,  and  vns  parOy  intended 
to  delay  or  defraud  creditors,  and  partly 
with  the  Intent  to  secure  a  debt;  and  tbe  Fi- 
delia Banking  ft  Trust  Company  had  knowl- 
edge of  the  intention  to  defraud  creditors,  or 
bad  grounds  for  a  reasonable  suspicion  tbat 
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such  Intent  existed,  said,  mortgage  would  be 
void',  and  yon  should  find  against  It,  accosd- 
Jngly."  "Every  conyeyance  of  real  or  per- 
sonal property  or  estate,  by  writing  or  other- 
wise, and  every  bond,  suit.  Judgment,  execu- 
tion, or  contract,  of  any  description,  bad  or 
made  with  the  intention  to  delay  or  defraud 
creditors,  and  such  intention  known  to  the 
party  taking.  Is  considered  in  law  as  fraudu- 
lent against  creditors,  and  as  to  them  null 
and  void."  "But  if  you  believe  from  the  evi- 
dence that  the  giving  of  the  mortgage  and 
the  conveyance  of  the  real  estate  were  parts 
of  the  same  agreement,  and  that  there  was 
an  Intention,  known  to  both  parties  (Berg- 
strom  and  the  bank  officials),  to  delay  or  de- 
fraud, creditors  by  saving  property  for  Berg- 
strom  from  his  creditors,  the  whole  transac- 
tion would  be  avoided  thereby,  as  against 
creditors,  and  this  mortgage,  which  Is  now 
Involved,  would  accordingly  be  avoided,  as 
a  part  of  the  transaction.  If  this  mortgage 
was  execnted  by  A.  M.  Bergstrom,  a  mem- 
ber of  the  Arm  of  Dawson,  Bergstrom  &  Co., 
to  the  Fidelity  Banking  &  Trust  Company, 
for  the  purpose  of  securing  the  banking  com- 
pany, as  a  creditor,  and,  as  a  part  of  the 
same,  an  agreement  was  made  by  which  cer- 
tain other  property  was  to  be  conveyed  by 
Bergstrom  to  the  bank,  which  the  bank 
agreed  to  hold  for  said  Bergstrom,  and  save 
from  his  creditors,  and  eventually  return  to 
him,  in  whole  or  In  part,  and  that  there  was 
ah  Intention  on  the  part  of  Bei^trom  to  de- 
lay or  defraud  his  creditors,  of  which  inten- 
tion the  bank  tiad  notice,  or  grounds  for  rea- 
sonable suspicion,  in  such  event  the  mort- 
gage would  be  void  as  against  other  cred- 
itors, and  you  would  find  against  it  accord- 
ingly." 

Error  was  assigned  upon  these  charges,  on 
various  grounds.  One  was  that  there  was 
no  contention  on  the  part  of  the  plaintiffs 
that  any  surplus  was  reserved  in  the  mort- 
gage itself,  and  there  was  no  issue  in  the 
case  based  on  the  ground  that  any  such  res- 
Kvatlon  was  made  in  the  mortgage.  Anoth- 
M-  was  that  certain  portions  of  the  charges 
complained  of  were  not  authorized  by  the 
evidence;  and,  as  to  the  last  above  quoted 
charge.  It  was  insisted  that  It  was  errone- 
ous because  It  excluded  from  the  minds  of 
the  Jury  any  view  of  an  alleged  original 
agreement  on  the  part  of  the  firm  to  secure 
their  Indebtedness  to  the  banking  company 
whenever  security  should  be  demanded,  and 
because  "If  transactions  which  are  partly 
Talld  and  partly  fraudulent  are  clearly  sev- 
erable, if  any  were  fraudulent,  a  court  of 
equity  will  separate  the  two,  and  give  force 
to  that  which  is  valid."  There  may  be  some 
expressions  In  the  chaises  complained  of 
not  strictly  applicable,  but,  when  considered 
with  reference  to  all  the  facts  of  the  case, 
th^  were,  in  the  main,  pertinent,  and  sub- 
stantially correct  The  mortgage  Itself  did 
not,  of  course,  contain  any  reservation  for 
the  benefit  of  the  mortgagors,  and  it  is  true 


that  the  plaintiffs  did  not  so  contend.  They 
did  contend,  however,— and  the  contention 
was  supported  by  evidence,— that  the  mort- 
gage alone  did  not  fully  evidence  the  entire 
transaction  between  the  Insolvent  partner- 
ship and  the  banking  company,  but  that 
there  were  dealings  between  these  parties 
with  reference  to  certain  real  estate,  as  a 
result  of  which  the  mortgage  was  given.  In 
which  dealings  a  fraudulent  reservation  was 
made  for  the  benefit  of  one  of  the  mortgagors. 
Certainly,  if  all  these  transactions,  including 
the  giving  of  the  mortgage,  were  only  parts 
and  parcels  of  a  general  scheme,  and  one  of 
the  purposes  of  that  scheme  was  to  prevent 
property  belonging  to  Bergstrom  from  be- 
ing reached  by  his  creditors,  and  to  eventu- 
ally return  the  same  to  him,  the  mortgage 
itself  was  tainted  with  fraud,  and  void  as 
to  creditors.  A  general  fraudulent  scheme 
of  this  kln(3  cannot  be  separated  into  parts 
that  are  valid  and  into  other  parts  that  are 
not  so.  The  banking  company,  among  oth- 
er things,  contended  that,  before  any  credit 
was  extended  by  It  to  the  firm  of  Dawson, 
Bergstrom  &  Co.,  an  oral  agreement  was 
made  by  the  firm,  In  which  all  the  mem- 
bers participated,  that  security  by  mortgage 
would  be  given  whenever  demanded,  and 
that  accordingly,  although  at  the  time  the 
mortgage  was  actually  given  It  may  have 
been  done  against  the  protest  and  over  the 
objection  of  one  of  the  members,  the  mort- 
gage would  nevertheless  be  binding  upon 
the  firm,  because  of  the  above-mentioned 
original  agreement  made  by  the  firm  as  an 
inducement  to  the  banking  company  to  ex- 
tend credit  In  the  first  Instance.  The  court 
was  requested  to  charge  to  this  effect,  and 
also  to  charge  generally,  without  qualifica- 
tion, that  one  partner  may,  notwithstanding 
the  protest  of  another,  mortgage  the  firm's 
assets,  consisting  of  personal  property,  to  se- 
cure a  valid,  existing  debt  of  the  firm.  This 
latter  request  was,  we  think,  properly  re- 
fused. It  will  be  readily  perceived  It  can- 
not lie  good  law,  because  it  might  lead  to 
great  perplexities  and  inextricable  confusion 
In  the  management  of  a  partnership  busi- 
ness, and  It  would  oftentimes  happen  that 
to  carry  out  such  a  doctrine  would  be  ut- 
terly Impracticable.  One  member  of  a  firm 
might  desire  to  give  a  particular  creditor  a 
preference,  by  mortgaging  to  him  the  en- 
tire personal  property  of  the  firm,  while  an- 
other member  might  have  a  similar  desire  as 
to  another  creditor,  and  each.  Independently 
of  the  other's  protest  or  objection,  might 
pursue  his  own  course  in  the  matter.  If,  un- 
der such  circumstances,  each  simultaneous- 
ly executed  a  mortgage  In  the  firm  name  to 
the  creditor  he  wished  to  favor,  who  could 
say  which  creditor  had  the  better  lien?  Nor, 
In  such  case,  would  It  do  to  hold  that  the 
two  liens  were  of  equal  rank,  for  this  would 
be  to  defeat  the  very  puriwse  each  member 
of  the  finn  had  in  view.  The  true  rule  is 
that  the  acts  of  partners  binding  the  other 
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members  of  the  firm  rest  on  the  doctrine  of 
agency,  and  tbere  Is  an  implied  authority 
from  all  to  each  that  one  may  do  whatever 
Ifl  legitimately  within  the  scope  of  the  part- 
nership business,  and  thus  bind  the  firm, 
when  there  is  no  express  objection  to  the 
contrary.  To  hold  that  one  partner  can  exe- 
cute a  mortgage  binding  the  assets  of  the 
firm,  against  the  protest  of  a  fellow  mem- 
ber, would  be  to  allow  the  former  to  de- 
prive the  latter  of  his  right  to  "have  Joint 
possession  of  its  effects,  to  collect  and  apply 
its  assets,  to  contract  or  otherwise  bind  the 
firm  In  matters  connected  with  its  business," 
—a  right  which  Is  reserved  to  each  partner 
alike,  under  se<;tIon  1904  of  the  Code.  There 
was  evidence  introduced  in  belialf  of  the 
banking  company  strongly  tending  to  show 
tliat  there  was  a  previous  agreement  to  give 
security  whenever  demanded,  made  with  the 
consent  of  all  the  members  of  the  firm;  and 
in  this  connection  the  court  instructed  the 
Jury,  in  effect,  tliat  If  this  were  so  a  mort- 
gage snbsequCTtly  glren  by  one  member  on- 
ly of  the  firm  would  bind  them  all,  even  If 
<»te  or  man  of  tb^  did  actually  object  or 
protest  against  the  giving  of  tlie  mortgage. 
We  have  not  used  the  precise  language  of 
the  judge,  but  have  stated  Its  meaning  as 
the  jury  must  have  understood  It,  taking  in- 
to consideration  all  he  said  in  this  connec- 
tion. We  are  not  prepared  to  say  the  In- 
structions thus  given  were  sound,  but  cer- 
tainly they  vrere  as  favorable  to  the  banking 
company  as  It  had  any  right  to  demand, 
and  fully  covered  Its  reQuest  to  charge  to 
which  reference  was  first  above  made.  Oth- 
er assignments  of  error  In  the  motion  for  a 
new  trial  alleged  that  the  verdict  was  con- 
trary to  certain  specified  portions  of  the 
judge's  charge.  This  is  only  anothw  way  of 
alleging  that  tbe  verdict  was  contrary  to 
law,  and  does  not,  ttaer«Fore,  require  special 
comment 

After  a  cartful  review  of  the  whole  case, 
we  find  that  the  Issues  Involved  were  fairly 
submitted  to  the  jury,  and  that  the  Terdlct 
was  fully  wuranted  by  the  evidence.  No 
reason  for  Interfnlng  with  tiie  discretion  of 
the  trial  judge  In  refusing  to  grant  a  new 
trial  appears.  Judgment  affirmed.  Gross 
bill  of  exceptions  dismissed. 


<9S  Ga.  182) 

BLOUNT  V.  BEALL. 
{Supreme  Court  of  Georgia.    Dec.  21,  1894.) 

CONTIKUAKCK— AbBKKOS  OF  WlTXBSS— COHPBTBN- 

CT  or  WiTKKSs — Trial — RuLiNas  on  Evi- 
DBNOB — Limitation  or  Actions. 

1.  There  was  no  abuse  of  diacretion  in  re- 
fusing a  coDtinuancc  because  of  the  absence  of  a 
material  female  witness  who  had  not  been  sub- 
poeDaed,  and  whose  testimony  had  not  bees  taken 
by  interrc^a  tones,  although  witness  had,  for  the 
purpose  of  testifying  in  me  case,  volantarily  at- 
tended the  court  for  several  days  before  the 
trial,  and  had  promised  the  defendant's  counsel 
on  the  day  immediately  preceding  the  trial  to  be 
Id  conrt  next  morning  to  testify. 

2.  Although  the  plaintiff's  daughter  resided 


with,  aod  was  dependent  upon,  the  plalntifC  for 
a  support,  the  daughter  was  not  by  reason  of 

these  facta  so  Interested  in  the  result  of  the  salt 
aa  to  be  excluded  from  testifying  as  a  witness 
under  the  evidence  act  of  October  29, 1889.  Nor 
was  the  plaintiff  heraelf,  ander  any  provision  of 
that  art.  Incompetent  *o  testify  to  traosactlons 
or  communications  which  did  not  occur  between 
herself  and  the  intestate  of  the  admtaiistrator 
who  was  the  defendant  in  the  action. 

3.  Althongh  a  witness  may  h^ve  persisted 
In  repeating  a  statement  which  the  court  had 
ruled  was  irreievaat  and  improper,  yet,  where  the 
trial  judge  distincQy  informed  the  jury  that  they 
must  disregard  the  statement  so  made  by  the 
witness,  this  conrt  will  not  overmle  the  discre- 
tion of  .the  trial  judge  in  holding  that  the  impro- 
priety on  the  part  of  the  witness  was  suffideutly 
corrected. 

4.  Although  testimony  may  have  been  admit- 
ted without  objection,  it  is  the  privilege  of  the 
party  against  whom  such  evidence  bearS'to  aft- 
erwards move  to  rule  it  out  for  irrelevancy,  and  it 
is  not  proper  for  the  court,  in  refusing  to  grant 
such  motion,  to  remark:  "Too  late.  The  mill 
will  never  grind  with  the  water  that  has  passed." 
If,  however,  the  testimony  in  question  was,  for 
any  reason,  relevant,  nether  the  refusal  to  rule  It 
out,  T)or  the  objectionable  language  by  the  court, 
is  cause  for  a  new  trial. 

6.  The  statute  of  limitationB  does  not  begin 
to  run  in  favor  of  a  bailee  until  he  deniei  me 
bailment,  and  converts  the  property  to  Us  own 
use. 

6.  Hence,  where  one  deposited  with  another 
certain  personal  iffoperty  as  collateral  security 
for  the  payment  of  a  loan  of  money,  and  the  loan 
was  paid  at  maturity,  and  demand  made  of  the 
holder  of  the  collateral  for  its  return,  and  the 
holder  promised,  but  failed,  to  make  return,  and 
the  demand  was  repeated  at  intervals  for  several 
years,  with  like  promises  and  failures  on  the  part 
of  the  holder,  and,  after  10  years  had  elapsed,  the 
holder  informed  the  owner  that  the  property  had 
been  lost,  but  never  denying  the  bailment  or  set- 
ting up  any  adverse  title  to  the  property,  the  stat- 
ute of  limitations  certainly  did  not,  before  this 
acknowledgment  by  che  bailee  was  made,  begin 
to  mn  in  favor  of  the  holder  of  the  collateral. 

7.  Where,  under  the  facts  above  recited,  tin 
holder  of  the  collateral  promised  to  pay  the  de- 
positor a  certain  amount  agreed  upon  between 
them  as  the  value  of  the  property,  which  promise 
was  accepted  by  tiic  latter,  it  became  an  account 
stated,  the  damages  became  liquidated,  and  the 
statute  did  not  until  then  begin  to  run  against 
the  deporitor. 

(SyUabUB  by  the  GonrL) 

Error  from  city  court  ot  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  M.  B.  Beall  against  B.  M.  Btount* 
administrator.  Plalntlfl  had  judgment  and 
defendant  brings  error.  Affirmed. 

The  ftrflowlng  Is  the  official  report: 

Mrs.  M.  E.  Beall  sued  the  administrator  of 
L.  J.  Oartrell  on  the  following  account; 
"Oeneial  L.  J.  Gartrell,  to  Mrs.  M.  B.  Beall, 
Dr.  1880-00.  To  one  diamond'  finger  ring  1^ 
with  him,  lost  him,  and  for  which  be 
agreed  to  pay  the  sum  ot  fSOO."  The  dec- 
laration was  filed  aa  July  13,  1892.  De> 
f^dant  demurred  tar  a  want  (tf  a  cause  of 
action,  and  the  Aemaxrer  was  overruled.  He 
pleaded,  In  addition  to  the  general  issue,  the 
statute  of  limitations  and  set-off.  The  jniy. 
on  May  31,  1894,  found  for  the  pUOntlff  ^SOO 
jnincipal,  91S1.66  Interest,  and  costs,  and  a 
new  trial  was  denied.  To  the  orerrullng  of 
the  demurrw  and  of  the  motl<m  for  a  new 
trisl  defendant  excepted. 


Digitized  by  Google 


Oa.) 


BLOUNT 


0.  BEALL. 


63 


The  plea  of  tbe  Btatnte  of  UmltationB  al- 
leges that,  if  any  promlsefi  were  made  by  tbe 
deccdoit  to  pay  for  the  ring  sued  for,  tbe 
first  promlae  was  made  more  than  four  years 
next  before  tbe  commencement  of  the  snlt, 
and  that  no  subsequent  promise  is  in  writing, 
either  in  the  pari7*s  own  handwriting  or  anb* 
scribed  by  him  or'  some  one  authorized  by 
him.  Tbe  plea  of  set-off  alleges  tbat  daring 
bis  life  Gen.  Gartrell  maintained  and  sup- 
ported the  plaintiff  and  her  daughter,  Miss 
Lola  Beall,  and  gave  them  &  home  for  and 
daring  the  term  of  fire  years  from  1885  to 
1891;  that  he  famished  them  with  board  and 
lodging  in  his  own  bouse,  equal  in  every  re- 
spect to  that  enjoyed  by  bis  own  family,  for 
which  trouble  and  expense  neither  be  nor 
his  administrator  has  ever  been  paid  or  re- 
ceived any  c(ani;>«isatlon,  and  which  accom- 
modations so  fnmlsbed  were  reasonably 
worth  $360  a  year;  and  that  plaintiff  under- 
took and  promised  to  pay  said  reascmable 
amns. 

(1)  Defendant  moved  to  continue  the  case 
on  the  ground  of  the  absence  of  Mrs^  E.  M. 
G.  Bailey,  his  counsel  stating  that  she  was  a 
very  material  witness,  and  that  she  had  been 
In  regular  att^dance  on  the  court  to  testify 
every  day  for  several  days  before  tbe  day 
of  trial,  and  had  promised  the  counsel,  on 
the  afternoon  immediately  preceding,  to  be 
In  court  next  morning  to  testify.  Tbe  court 
inquired  whether  counsel  had  made  any  ef- 
fort to  take  her  interrogatories,  and  counsel 
replied  that  he  had  not,  as  he  relied  on  the 
witness'  willingness  and  promise  to  be  pres- 
ent Tbereupoa  the  court  overruled  the  mo- 
tion to  cont]na&  It  was  not  stated  at  that 
time  what  was  expected  to  be  proved  by  the 
wltnees,  because  the  court  ruled  that  If  de- 
fmdont  and  his  attorn^  retted  upon  the 
promises  of  an  nnsulqioenaed  witness,  not 
subject  to  Bulqpoena,  to  att^d  and  testify, 
they  were  only  entitled  to  such  performance 
on  her  part  as  she  would  voluntarily  render, 
and  any  farther  showing  was  thereby  pre- 
vented. She  resided  In  Fulton  county.  She  ! 
was  In  attendance  as  a  witness  oa  tbe  day 
tbe  trial  commenced,  though  she  had  not 
been  sntqMwnaed,  and  stated  to  defendant's 
attorney  tbat  she  would  return  the  next 
momlng  and  testify.  She  was  not  absent  by 
the  procurement  or  consent  of  defendant,  but 
he  and  his  attorney  bdleved  she  would  at- 
tend and  testify  as  promised.  Defendant  ex- 
pected to  prove  by  her  that  she  was  present 
when  Mrs.  Beall  wanted  to  borrow  some 
mon^  from  Gea.  Gartrell,  and  offered  to 
pledge  tbe  dlanumd  ring  referred  to  as  col- 
lateml  security,  but  be  refused  to  acc^  it, 
saying  be  ^  not  want  It  as  collateral,  and 
he  also  said  It  was  not  wrath  f25  anyway. 
But  tlie  ring  was  pledged  as  collateral  never- 
theless. Mrs.  Beall  Inedated  upon  It  b^g 
received  as  ooUat^sl,  and  tiiereapon  It  was 
done.  Witness  was  familiar  with  the  cir- 
cumstances of  Mrs,  Beall's  taosband  at  tbe 
tlDw  of  their  marriage,  and  be  was  not  a 


rich  man,  but  po<Hr,  and  unable  to  buy  such 
a  fine  ring.  Defendant's  counsel  knows, 
from  conversations  between  himself  and  this 
witness,  tbat  she  would  have  testified  In  the 
manner  stated,  if  she  had  been  sworn  as  a 
witness  in  the  case. 

(2)  Defendant  objected  to  the  competency 
of  the  plaintiff  and  her  daughter  as  witnesses, 
on  tbe  ground,  as  to  plaintiff,  tbat  tbe  ma- 
terial facts  to  which  she  testified  were  parts 
of  the  transactions  with  the  deceased,  and, 
as  to  the  daughter,  that  she  was  interested 
In  the  suit  It  is  alleged  that  the  coijrt  erred 
in  holding  that  the  daughter  was  a  compe- 
tent witness  under  the  act  of  October  29, 
1889;  In  refusing  to  allow  defendant  to  show 
by  the  daughter  herself  that  she  was  de- 
pendent on  her  mother  for  support  except 
as  bearing  on  her  credibility,  and  not  for  the 
purpose  of  excluding  her  as  a  witness;  and 
In  h<ddlng  that  plaintiff  was  competmt  as 
to  any  transaction  or  communication  which 
did  not  occur  between  her  and  deceased,  and 
in  allowing  her  to  testify  as  to  the  sale  of  her 
furniture,  and  as  to  the  value  of  her  ring, 
one  of  the  hebs  of  the  deceased  having  been 
introduced  by  defendant,  and  having  testi- 
fied as  to  its  Tala& 

<3)  On  direct  examination  of  the  plaintiff 
she  testified  tliat  the  ring  "was  worth  the 
price  he  set  on  It"  On  defendant's  motion 
this  statement  was  ruled  out  On  furtbCT  ex- 
amination by  her  counsel,  plaintiff  made  tbe 
same  statement  The  court  told  her  she 
could  not  state  anything  which  occurred  be- 
tween her  and  the  deceased.  Afterwards,  on 
cross-examination,  she  again  repeated  tbe  ob- 
jectionable statement  before  she  could  be 
checked  by  the  court  or  counsel.  Thereupon 
the  court  told  tbe  jury  that  they  must  dis- 
regard tbe  statement  just  made  by  the  wit- 
ness. Def«idant  alleges  tbat  he  ought  to  be 
granted  a  new  trial  because  of  this  unfair 
conduct  of  plaintiff. 

(4)  The  plaintiff's  daughter  testified  that 
"her  uncle  was  well  off;  be  left  considerable 
property."  This  testimony  was  not  objected 
to  when  offered.  '  Afterwards  defendant's 
counsel  moved  to  ride  it  out  on  the  ground 
that  It  was  not  competent  in  this  action  to 
prove  the  means  of  wealth  of  tbe  deceased. 
The  court  held  that  counsel  could  not  sit  by 
and  allow  objectionable  testimony  to  come 
In,  and  then  have  It  ruled  out  at  a  subsequent 
stage  of  the  case,  on  an  objection  known  and 
not  taken  advantage  of  at  tbe  time.  While 
plaintiff  was  being  examined,  her  counsel 
proposed  to  show  by  her  wiiat  was  the  means 
or  financial  condition  of  her  brother,  the  do- 
ceased.  Defendant  objected  that  such  testi- 
mony was  Incompetent  The  court,  sustain- 
ing the  objection,  remarked:  "There  Is  some 
evidence  <m  tbat  subject  already  In,  without 
objectltm."  By  defendant's  counsel:  "Then 
we  move  to  role  It  out"  The  Court:  "Too 
late.  Tbe  mill  will  never  grind  with  the 
water  tbat  has  passed."  Defoidant  says  it 
was  error  to  call  the  Jury's  attentkm  to  what 
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was  In  eTidence  wlthoat  objection,  and  to  em- 
phasize It  by  the  remark  quoted,  and  to  re- 
fuse to,  rnle  out  the  Incompetent  testimony; 
the  effect  of  the  remark  and  of  the  ruling  be- 
ing to  Impress  the  jury  strongly  tliat  the  ob- 
jectionable testimony  was  proper  for  their 
consideration.  The  court  also  failed  to  charge 
the  jury  to  disregard  this  testimony,  though 
no  request  so  to  charge  was  made.  In  a 
note  to  this  ground  the  court  states:  "It  was 
competent  to  show  that  the  brother  was  of 
ample  means,  and  the  aged  widowed  sister 
of  no  means  at  all,  as  bearing  on  the  ques- 
tion of  asylum  or  boarding  house." 

(5)  At  the  cl<^  of  plaintiff's  erldence,  de- 
fendant moved  for  a  nonsuit  on  the  ground 
that,  on  her  showing,  her  claim  was  barred 
by  the  statute  of  limitations.  The  motion 
was  overruled;  and  the  court,  in  charging  the 
jury,  instructed  them  that  the  statute  of  lim- 
itations was  not  in  the  case.  Errors  are  as- 
signed upon  these  rulings,  and  upon  the  re- 
fusal of  the  court  to  charge,  as  requested,  in 
the  language  of  sections  2918,  2931,  and  2834 
of  the  Code,  and  as  follows:  "ConatmctlTe 
fraud  will  not  prevent  the  bar  of  the  statute 
from  attaching,  but  it  most  appear  tbat  the 
deceased  acted  cotruptly  and  committed  ac- 
tual fraud  or  such  as  inT(dTed  moral  tur^ 
pltnde." 

A.  H.  DaTlB  and  King  &  Anderson,  for 
plaintiff  In  error.  Weetmoreland  &  Austin 
and  Henderson  Hallman,  tor  defoidant  In 
error. 

ATKINSON,  J.  The  facta  necessarr  to  an 
understanding  ot  this  case  appear  in  the 
ofUclal  report 

1.  Motions  to  fwntlnue  are  addressed  to 
and  are  generally  within  the  sound  legal 
discretion  of  the  court  The  exercise  of 
pvopm  diligence,  by  suing  out  the  interroga- 
tories of  this  witness,  or  by  taking  her  dep- 
ositions, It  appearing  that  she  was  a  resident 
of  the  dty  of  Atlanta,  would  hare  secured 
her  testimony,  so  that  it  could  bare  been 
used  upon  the  trial  of  this  case.  If,  there- 
fore, tlie  defendant  bed  availed  hlm.Belf  of 
the  means  afforded  by  the  law  to  procure 
the  testimony  desired,  it  would  not  hare 
been  necessary  to  have  presoited  this  mo- 
tion to  continue.  The  motion  itself  does  not 
appear  to  have  been  wholly  without  merit, 
and  this  court  is  not  prepared  to  say  what 
would  have  been  its  decision  with  respect 
thereto,  if  called  upon  as  an  original  propo- 
sition to  rnle  thereon.  The  exercise  of  tills 
discretion,  howevtf,  Is  one  of  the  functions 
of  the  trial  court,  and.  Inasmuch  as  this 
court  Is  not  prepared  to  say  from  the  record 
that  the  trial  judge  committed  an  error  of 
law  in  refusing  to  continue  the  case,  it  will 
not  undertake  to  c<mtrol  his  dlscreUou. 

2.  The  plaintiff  was  the  Imlior  of  the  prop- 
erty for  the  value  of  which  she  tHtnight  this 
salt  The  bailee  was  dead.  Upon  the  trial 
the  daughter  of  the  bailor  was  offered  as  a 


witness  to  prove  the  bailment,  and  certain 
negotiations  thereafter  between  the  bailor 
and  bailee  looking  towards  the  restitution  of 
the- thing  bailed.  It  appeared  that  the  wit- 
ness lived  with  her  mother,  the  bailor,  and 
was  dependent  upon  her  for  a  support  Ob- 
jection was  made  to  the  competency  of  this 
witness  under  the  act  of  October  29,  1889, 
to  testify  as  to  any  transactions  with  the 
deceased  party.  We  do  not  think  this  ob- 
jection was  well  founded.  This  witness  was 
no  party  to  the  record;  was  In  no  sense  in- 
terested in  the  result  of  the  litigation.  She 
does  not  come  within  either  of  the  classes  of 
persons  who  by  the  terms  of  said  acts  as 
witnesses  are  proscribed.  Whatever  per- 
sonal interest  she  might  have  felt  In  the  re- 
sult of  her  mother's  suit,  she  bad  no  such 
l^al  interest  In  the  thing  in  controversy  as 
dlBquaimed  her  as  a  witness. 

3.  The  duty  of  administering  the  proper 
correctives  to  contumacious,  refractory,  and 
loquacious  witnesses  devolves  upon  the  judg- 
es of  the  trial  courts.  These  courts  can  best 
judge  what  is  the  proper  corrective  to  apply 
in  a  given  case.  This  court  will  not  undw-' 
take  to  control  or  give  direction  to  the  trial 
courts,  nnless,  in  the  exercise  of  their  dis- 
cretion with  respect  thereto,  manifest  Injus- 
tice had  been  done  to  the  party  complaining. 

4.  Dnring  the  progress  of  the  case  a  wit- 
ness testlfled  tbat  her  uncle,  the  defendant's 
intestate,  was  well  off,  and  that  he  left  con- 
siderable property.  This  testimony  was  not 
objected  to  at  the  time,  but  the  defendant 
afterwards  moved  to  rule  It  •  out  on  the 
ground  that  It  was  not  competent  to  prove 
the  means  or  wealth  of  the  deceased.  The 
court  ruled  that  this  could  not  be  done,  in- 
asmuch as  the  testimony  had  come  In  with- 
out objection.  While  the  plaintiff  was  being 
examined,  her  counsel  proposed  to  show  by 
her  what  the  means  or  financial  condition  of 
the  deceased  was,  and  the  defendant  ob- 
jected upon  the  ground  that  such  testimony 
was  incompetent,  whereupon  the  court  ad- 
mitting It  remarked  that  there  was  some 
evidence  in  on  that  subject  already  without 
objection.  Defendant's  counsel  then  moved 
to  rule  it  out,  and  the  court  remarked:  "Too 
late.  The  mlU  will  never  grind  with  the 
water  that  has  passed."  A  motion  to  rule 
out  testimony  Illegally  admitted,  even  with- 
out objection,  is  never  too  late  untU  the 
cause  is  finally  submitted  to  the  jury.  If 
testimony  Is  Illegal,  it  should  not  be  consdd- 
ered  by  the  jury,  and,  if  it  is  not  to  be  consid- 
ered by  the  jury,  it  should  not  be  admitted 
for  their  consideration.  The  admission  of 
Illegal  toitimony  at  the  instance  of  one  party 
does  not  justify  the  admission  of  Illegal  tes- 
timony at  the  instance  of  the  other.  The 
law  recognizes  no  such  thing  as  an  equation 
of  errors,  and  the  true  remedy  la,  when  an 
em>r  is  committed,  to  correct  that  hy  doing 
what  is  right,  and  not  se^  to  excuse  it  by 
the  commission  of  another  error.  The  mo- 
tion of  the  defendant  was  in  time,  and. 
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while  we  do  not  approTe  tbe  language  of  the 
trial  Judge  In  refusing  to  rule  it  out  or  the 
reason  assigned  bj  him  for  this  refusal,  we 
think  he  committed  no  error  of  law.  We 
thlnlE:  the  testimony  was  relevant  It  was 
contended  by  the  defendant  that  for  many 
years  this  plaintiff  and  her  daughter  had 
been  to  a  great  extent  dependent  upon  the 
bounty  of  the  deceased  for  their  liTelihood; 
that  be  famished  them  with  board  and 
lodging  equal  in  every  respect  to  that  of  his 
own  family,  and  for  this  the  defendant—the 
deceased's  administrator^laimed  a  set-oIT, 
alleging  that  such  support  of  the  mother  and 
her  daughter  was  reasonably  worth  $3G0.  The 
deceased  was  a  gentleman  of  high  character, 
prosperous,  and  successful  in  his  chosen  pro- 
fession, and  this  evidence  was  admissible  to 
show,  at  least  inferentially,  to  the  Jury  that 
it  was  not  probable  that  a  man  of  his  wealth 
and  respectable  connections  would  compel 
his  sister  and  her  dependent  daughter  to  pay 
Mm  for  their  support  It  was  such  a  cir- 
cumstance as  they  were  entitled  to  have 
submitted  to  the  Jury,  Its  weight  to  be  deter- 
mined by  them;  and  we  think  the  court 
committed  no  error,  either  in  admitting  the 
testimony  in  the  first  instance  or  in  the  sec- 
ond, in  declining  to  rule  it  out 

5.  We  will  now  consider  the  plea  of  the 
statute  of  limitations,  and  there,wlth  a  mo- 
tion for  a  nonsuit  made  by  the  defendant  at 
the  conclusion  of  the  plaintiff's  case,  the  mo- 
tion being  based  upon  the  ground  that  It 
appeared  tliat  the  plaintiff's  cause  of  action 
was  barred  by  that  statute.  It  appears  tliat, 
in  the  year  187t>,  the  plaintiff  borrowed  from 
the  defendant's  Intestate  the  sum  of  flOO, 
and  delivered  in  pledge  to  the  latter  the  ring 
for  the  value  of  which  she  brought  this  suit 
That  In  December,  1879,  she  repaid  the  mon- 
ey borrowed,  and  demanded  the  restitution 
of  the  ring  pledged.  That  the  deceased  did 
not  deliver  to  her  the  ring,  alleging  as  a 
reason  that  be  bad  left  it  at  his  office,  and, 
when  she  applied  there  for  it  afterwards, 
deceased  stated  that  he  had  mislaid  the  ring, 
but  would  find  it  and  restore  It  Then  she 
made  repeated  demands  for  the  restitution 
of  the  ring,  and  was  always  met  by  the 
statement  of  her  brother  that  u  aoon  as 
he  could  find  It,  be  would  restore  It  to  her. 
That  these  occasional  demands  and  promises 
of  reaUtutton  were  continued  from  time  to 
time  until  18D0,  when  the  deceased  Infmmed 
the  plaintUT  that  it  would  be  impoeirible  tot 
him  to  make  restitution  of  the  ring;  that  he 
had  sought  diligently  for  tt  and  had  been 
unable  to  find  it;  but  that  he  would  pay  her 
*oOU  therefor.  It  was  Insisted  by  the  de- 
f«idantfB  counsel  that  the  first  demand  and 
failure  to  restore  the  property  was  such  a 
refusal  to  make  restitution  as  amounted  to 
a  conversion  of  the  property,  and  that  the 
right  to  recover  the  value  of  the  property 
d^vered  In  pledge  was  therefore  barred  by 
the  statute  of  llmftations,  and  tbat,  Inas- 
mucb  as  the  plaintlflf's  cause  of  action  was 


so  barred,  the  express  promise  to  pay  could 
amount  to  nothing  more  than  an  oral  prom- 
ise to  pay  a  debt  which  was  barred  by  the 
statute  of  limitations.  We  do  not  think 
this  contention  Is  well  founded.  We  do  not 
think  that  the  pledgor  was  bound  to  treat  a 
mere  failure  to  deliver  upon  demand  as  a 
conversion  of  the  property  pledged.  She 
might  have  done  so,  or  she  might  have  relied 
upop  the  repeated  promises  of  the  bailee  to 
make  restitution,— he  at  no  time  claiming 
any  Interest  in  the  thing  bailed,— and  thus 
a  continuing  bailment  existed  up  to  the 
time  of  an  actual  adverse  holding  or  claim 
by  the  deceased.  It  has  been  adjudged  by 
respectable  authority  that  the  statute  of 
limitations  does  not  run'  in  favor  of  a  bailee 
untU  he  sets  up  an  adverse  claim  in  respect 
of  the  bailment  See  Marr  v.  Kubel,  4 
Mackey,  577;  Belzenstein  v.  Marqnardt 
(Iowa)  1  L.  E.  A.  318  (39  N.  W.  506),  and 
cases  cited  In  the  note  thereto.  The  evi- 
dence showed  that  there  was  never  an  ad* 
verse  claim  set  up  by  this  bailee  until  1890, 
and  then  he  set  up  no  claim  adverse  to  the 
right  of  the  plaintiff,  but,  admitting  his  lia- 
bility, promised  to  pay  her  the  sum  of  $50U, 
presumably  as  liquidated  damages  for  the 
failure  to  restore  it.  Immediately  upon  his 
refusal  to  deliver  the  property,  or  upon  his 
final  admlsBlon  of  inability  to  make  restitu- 
tion, she  would  have  been  entitied  to  bring 
an  action  as  for  conversion.  There  was  a 
bona  fide  Bubststing  obligation  upon  his  part 
to  pay  to  her  the  value  of  the  thing  balled, 
and  that  obligation  was  the  consideraUon  of 
the  promise  sued  upon  in  this  case.  This 
suit  was  brought  within  the  period  limited 
by  law,~-wlthin  four  years  from  the  date  the 
promise  vras  made.  Therefore  It  was  with- 
in the  statute.  The  court  properly  over- 
ruled the  motion  to  nonsuit  Upon  a  careful 
review  of  the  testimony  In  the  case,  we  are 
fully  persuaded  that  the  plaintiff  proved  her 
cause  of  action  and  established  her  right  to 
recover.  The  verdict  of  the  jury  is  In  ac- 
cord with  the  evidence,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial. 
Judgment  affirmed. 


(W  Ob.  m) 

BROOKS  T.  MirrUAL  LOAN  &  BANKING 
CO. 

(Supreme  Court  of  Georgia.    Dec.  8,  1894.) 

CONBTITOTIONIL  La  W— REQCIilTINO  JURISDICTIOX 
or  JCBTICSS  OF  TBI  PEACB. 

The  act  of  November  11,  1889,  "to  fix  the 
venue  of  justice  courts  in  cities  of  this  state  bar- 
ing a  populatioD  of  over  15,000  and  to  locate  the 
times  and  places  of  boldin)?  said  courts"  (Acts 
1889.  p.  116),  wbich  was  amended  by  the  act  of 
Dec9ml>er  20,  1893,  so  as  to  be  applicable  to  cit- 
ies having  a  population  of  over  5,660  (Acts  ISO."!, 
p.  55),  does  not  by  providing  that  Justices  of 
the  peace  and  notaries  public  who  are  ex  officio 
justices  of  the  peace  "may  bold  their  courts  ut 
the  same  or  different  time  or  at  tbe  same  or  dif- 
ferent place,  as  they  may  deelre,"  violate  cither 
tbe  constitutional  requirement  that  justices  of 
the  peace  "shall  sit  moothly  at  fixed  times  and 
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placet**  (Code,  I  51S3).  or  that  danse  of  the  con- 
stitation  imviding  for  nnifomdtr  in  the  "juris- 
diction, powers,  proceedings  and  practice  of  all 
courts  or  officers  inveBted  with  judicial  powers 
(except  city  courts),  of  the  same  grade  or  class" 
(Code,  §  6156). 
(Syllabus  by  the  Gonrt) 

Error  from  superior  conrt,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Action  for  an  injunction  by  Hiram  Brooks 
against  the  Mutnal  Loan  &  Banking  Gom- 
pany.  Defendant  had  Jud^^t,  and  plain- 
tiff brines  mor.  Affirmed. 

Henderson  Hallman,  for  plaintiff  In  enwr. 
Simmons  &  Offlrigan,  for  defendant  In  oror. 

• 

SIBIMONS,  0.  J.  An  Injunction  was  songht 
against  the  enforcement  of  certain  judgments 
rendered  by  the  notary  public  and  ex  officio 
Justice  of  the  peace  of  the  1234th  district 
G.  M.,  the  ground  of  the  petition  being  that 
the  judgments  were  void  because  rendered 
at  a  time  and  place  different  from  the  time 
and  place  of  holding  conrt  of  the  justice  of 
the  peace  of  the  district.  The  court  refused  to 
grant  an  Injunction,  and  the  petitioner  except- 
ed. Ttappearstliatthenotarydid  holdhiscoort, 
as  alleged,  at  a  different  time  and  place  from 
the  time  and  place  of  holding  the  conrt  of 
the  justice  of  the  peace,  but  It  also  appears 
that  he  htid  It  at  a  flzM  Ume  monthly,  and 
that  these  Jn^pnmts  were  rendered  at  the 
nsnal  time  of  holding  conrt  for  his  Febmary 
term,  and  at  a  place  in  the  district  fixed  as 
the  place  of  holding  his  conrt  by  an  order  of 
the  <»4tnary  allowing  a  removal  thereto,  and 
tiiat  the  removal  was  doly  advertised.  The 
1234th  district  being  In  the  city  of  Atlanta, 
the  case  foils  within  the  provlsltnis  of  the 
act  of  November  11,  1888,  "to  fix  tbe  Tonne 
of  jBstice  courts  in  cities  of  this  state  having 
a  population  of  over  1&,000,  and  to  locate  the 
times  and  places  of  bidding  said  conrts"  (rab- 
sequently  amended  so  as  to  be  applicable  to 
dttes  having  a  population  of  over  5,000),  in 
which  act  it  Is  provided  that  the  justice  of 
the  peace  and  notary  public  and  ex  officio 
justice  of  the  peace  of  each  district  embraced 
in  whole  OT  in  part  within  the  cinponite  lim- 
its of  such  cities  ''may  hold'  their  courts  at 
the  same  or  different  time,  or  at  the  same  or 
different  place,  as  they  may  desire."  Acts 
1888,  p.  116;  Acts  1883,  p.  66.  It  was  con- 
tended, however,  that  under  tbe  ponstttutitm 
of  18T7  theare  can  be  but  one  justice  conrt  in 
each  district;  so  ftr  as  time  and  place  are 
conconed,  and  that  the  provision  above 
quoted  Is  therefore  unconstitutionaL  Look- 
ing to  the  provisions  of  the  constitution 
which  bear  upon  this  subject,  we  find  that 
after  declaring  that  "there  shall  be  In  each 
miUUa  district  one  justice  of  the  peace,"  it 
provides  that  "Justices  of  the  peace  *  *  * 
shall  Bit  monthly  at  fixed,  times  and  places/* 
Code,  i  6153.  It  then  provides  for  the  ap- 
pointment of  "commissioned  notaries  public, 
not  to  exceed  one  for  each  mlUtia  district," 
who  "shall  be  ex  officio  jtuUces  of  the 


peace."  Id.  {  5165.  It  does  not  say,  nor  do 
we  think  the  framers  of  the  constitution  in- 
tend to  require,  that  the  notary  public  and  ex 
officio  justice  of  the  peace  and  the  Justice  of 
the  peace  (tf  the  district  shall  sit  at  the  same 
time  and  place.  The  evil  sought  to  be  reme- 
died by  the  clause  of  the  constitution  em- 
bodied In  section  5158  of  the  Code,  supra, 
was  the  practice  existing  under  the  consti- 
tution of  1868  of  holding  court  continuously, 
or  at  any  time  the  magistrate  might  see  fit 
to  do  so,  and  the  want  of  any  regular  terms 
to  which  cases  might  be  made  returnable, 
and  at  whidi  parties  might  expect  trials. 
Counsel  for  the  plaintiff  in  error  relied  upon 
the  case  of  Tarpley  v.  Oorputt,  65  Ga.  257, 
in  which  It  was  said  that  "It  seems  to  have 
been  the  Intention  of  the  framers  of  the  con- 
stitution to  restore  the  old  order  of  things, 
and  to  have  but  <Hie  justice  court  in  each 
district,  so  far  as  time  and  place  are  con- 
cerned." That  case,  however,  was  decided 
prior  to  the  adoption  of  the  statute  now  nn- 
dtf  consideration,  and  the  conrt  was  not  then 
passing  upon  the  constitutionality  ot  an  act 
of  the  legislature.  It  seems  that  the  court 
was  not  without  doubt  on  the  subject,  and 
the  declslMi  was  based  mainly  upon  a  ground 
which  had  no  bearing  upon  this  question. 
The  rule  is  well  settled  that  an  act  of  the 
legislature  .will  not  be  set  aside  in  a  doubt- 
ful case.  To  authorize  the  conrt  to  set  aside 
a  statute  as  repugnant  to  the  constitution, 
the  conflict  must  be  plain  and  palpable.  It 
Is  clear,  therefore,  that  in  passing  upon  the 
con8tItuti(Hiallty  of  this  act  we  are  not  bound 
by  what  was  said  in  the  case  here  referred 
to.  The  court  in  that  case  did  not  mj,  nor 
vras  it  conteuled  in  the  present  case,  that 
the  framers  of  the  constitution  intended  to 
return  to  the, old  order  ot  things  so  far  as  to 
require  that  both  magistrates  should  try 
cases  together.  The  decision  treats  tbem  as 
one  court  "so  tax  as  time  and  place  are  cm- 
cemed,"  but  does  not  go  further  than  that 
If  they  are  not  required  to  hear  and  decide 
cases  together,  we  do  not  see  what  reason 
there  could  be  for  requiring  th«n  to  sit  at 
the  same  time  and  place.  So  far  from  ae- 
CMn^ishlng  any  good  purpose,  a  requiresnent 
-that  they  should  sit  at  the  same  time  and 
place  would  necessarily  occasion  great  dday 
in  transactiiig  title  business  of  these  courts, 
espedaUy  in  cities  where  a  la^  numbra;  ot 
cases  are  brought  before  them  each  month. 
The  more  speedy  trial  of  cases  vnu  no  doubt 
the  main  purpose  the  framers  of  the  consti- 
tution bad  in  view  In  providing  for  more 
than  one  of  these  magistrates  in  each  dis- 
trict, and  it  was  thereftnre  proper  and  neces- 
sary that  they- should  be  permitted  to  bold 
their  courts  at  separate  times  and  placM. 
There  is  no  merit  in  tiie  omtention  that  the 
act  in  question  is  r^ragnant  to  that  clause  of 
the  constitution  which  provides  for  uniformi- 
ty In  the  "Jurisdiction,  powers,  jwoceedings, 
and  practice  of  all  courts  or  offlcras  invested 
with  judicial  powers  (except  city  courts),  ct 
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the  Bame  graAi  or  class."  Code,  |  5156. 
That  cJause  does  not  relate  to  the  time  and 
place  of  h<ddlng  coarts.  See  Bone  t.  State, 
80  Ga.  115«  116.  12  S.  E.  205.  Jodgment  af- 
flimed. 


<H  QtL.  my 

DEMPSET  T.  STATE. 

(Snpreme  Conrt  of  OeoTsla.  Oct.  8.  1804.) 

8au  ot  Incdhbered  Fkopbrtt— Cokbtitotional 
Law— TiTLB  or  Act— Vbndb  in  Cbix* 

INAL  CaSBS— VARI4NCB. 

1.  No  disiwsition  of  personal  propertr  held 
onder  a  conditionul  porcbase  Ib  a  pnniBbable  of- 
fense nnder  the  act  of  September  28.  1883,  ei- 
cent  bj  selling  oi  incumbering  the  propert7i  the 
title  of  die  act  not  being  snfficientlT  comi>rehen- 
rire  to  embrace  an;  oUier  mode  of  oispoaitioii. 

2.  As  the  constitution  requires  uie  trial  of 
all  criminal  casea  to  be  in  the  county  where  the 
crime  was  committed,  the  provision  in  the  act 
abore  referred  to  which  snbjects  the  offender  to 
be  tried  in  the  connty  of  his  residence  is  unconsti- 
tntional  as  applied  to  cases  in  which  it  affirma- 
tively amears  tbet  tiie  offense  waa  committed  in 
some  outer  connty.  Bat  in  other  cases,  as  the 
fact  of  residence  in  a  particnlar  county  would 
warrant  the  inference,  nothing  to  the  contrary  ap< 
pearing,  that  any  act  done  by  the  aceoeed  waa 
done  m  ibat  eomty.  there  li  no.  necessary  otm- 
flict  with  the  eonstltation. 

3.  Where  the  vendor  expressly  gives  the  con- 
ditional vendee  permission  to  sell  the  property  on 
condition  that  the  proceeds  shall  be  paid  to  him, 
failure  to  comply  mtb  the  condition  will  not  ren- 
der criminal  a  sale  of  the  property  nnder  sncb 
permission. 

4.  An  indictment  charging  the  accused  with 
fraodnlentiy  selling  "one  bay  horse"  is  not  sup- 
ported by  evidence  that  the  property  sold  waa  a 
'"Texas  pony,"  without  any  evidence  whatever 
tond^lng  the  coloi  or  sex  of  the  animal.  But 
where,  from  tbc  prisoner'B  statwnent,  together 
with  the  evidence  for  the  state,  it  can  fairly  be 
inferred  that  the  Texas  pony  was  a  bay  horse, 
there  conki  be  a  conviction,  so  far  as  tills  element 
of  the  case  is  concerned. 

(Ryllabos      the  Court) 

Error  from  stiperlor  court,  Catoosa  connty; 
T.  W.  Milner,  Jndge. 

W.  L.  Dempsey  was  conTlcted  of  selling 
Incumbered  personal  pT0i>ert7,  and  brli^ 
entH*.  Iteversed. 

W.  E.  Maun  and  B.  J.  &  J.  McCamy,  for 
l^ntlfl  In  error.  A.  W.  Fit^  SoL  Oen^  for 
defendant  in  error. 

LUMPKIN,  J.  1.  On  September  28,  1883, 
the  general  assembly  passed  an  act  **to  make 
penal  the  soling  or  encumbering  personal 
property  held  nnder  a  conditional  purchase, 
and  to  proTlde  a  penalty  for  the  same."  In 
the  flrfit  section  of  that  act  it  Is  declared 
that  "no  person  holding  personal  property 
under  a  conditional  purchase  and  sale, 
where,  by  the  terms  of  said  purchase,  the  ti- 
tle to  said  property  Is  retained  by  the  ven- 
dor, until  paid  for,  shall  be  permitted  to 
sell,  dispose  of  or  encumber  said  property 
with  the  view  or  Intent  to  defraud  or  de- 
feat said  vendor's  rights,  or  where  such  sell- 
ing, disposing  of  or  encumbering  of  said 
property  tends  tc  the  injury  of  said  vendor, 
nidess  the  same  be  done  b7  the  consent  or 


V.  STATE.  67 

approval  of  said  vendor."  The  next  section 
of  the  act  makes  penal  a  violation  of  the 
provisions  of  the  first  section,  and  provides 
for  the  punishment  of  the  same.  See  Acts 
1882-83,  pp.  111,  112.  A  casual  inspection 
will  be  sufficient  to  show  that  the  tlUe  of 
the  act  Is  not  sufficiently  broad  or  compre- 
hensive to  include  any  dIs];>oBitlon  of  per- 
sonal property  held  under  a  conditional  pur- 
chase, except  selling  or  incumbering  the 
same.  Consequently,  so  much  of  the  body 
of  the  act  as  makes  criminal  any  other  dis- 
position of  personal  property  so  held  Is  In 
plain  violation  of  that  provision  of  the  con- 
stitution which  declares  that  no  law  shall 
pass  which  "contains  matter  different  from 
what  Is  expressed  in  the  title  thereof." 
Code,  i  5067.  Therefore  It  was  error  to 
charge:  "If  you  believe  from  the  evidence 
that  the  defendant  sold  or  di»po»ed  of  the 
horse  without  the  consent  of  the  vendor,  or 
if  the  selling  or  diapoting  of  the  horse  tend- 
ed to  the  Injury  of  the  said  vendor,  .then  the 
defendant  would  be  guilty,  unless  the  same 
be  done  by  the  consent  or  approval  of  the 
vendor;"  the  error  consisting  In  the  use  of 
the  words  italicized.  In  the  present  case  the 
evidence  foiled  entirely  to  show  either  a  sale 
or  an  Incumbrance  of  the  property  In  ques- 
tion. Only  by  reason  of  the  above  ^rone* 
ous  charge  were  the  jury  authorized  to  find 
the  accused  guilty.  Therefore  the  convic- 
tion cannot  be  sustained,  and  a  new  trial  Is 
ordered. 

2.  The  fourth  section  of  the  act  confers  up- 
on the  superior  and  county  courts  of  the 
county  where  the  offender  resides  Jurisdic- 
tion to  try  cases  arising  under  it.  But,  as 
the  constitution  dIstlncUy  provides  that  all 
criminal  cases  shall  be  tried  in  the  county 
where  the  crime  was  committed,  except  in 
cases  of  a  change  of  venue  (Code,  S  5172),  It 
is  manifest  that  the  act  in  question,  as  ap- 
plied to  cases  In  which  It  affirmatively  ap- 
pears that  the  offense  was  committed  in 
some  connty  other  than  that  of  the  resi- 
dence of  the  accused,  is  unconstitutlonaL  In 
cases  where  this  fact  does  not  appear,  the  act 
Is  not  necessarily  violative  of  that  paragraph 
of  the  constitution  embodied  In  the  section 
of  the  Code  last  cited.  If  the  offense  Is  com- 
mitted In  the  connty  where  the  accused  does 
reside,  there  is  no  constitutional  difficulty  In 
applying  the  act.  Therefore,  if  It  is  shown 
that  the  accused  resides  In  a  particular  coun- 
ty, and  did  an  act  which,  by  the  provisions 
of  this  law,  was  penal,  and  nothing  more 
appears,  the  Inference  that  the  offense  was 
committed  In  the  county  of  his  residence 
would  be  warranted.  We  do  not  mean  to 
hold  generally  that  proof  of  the  corpus  de- 
licti, and  residence  of  the  accused  in  a  given 
county,  would  be  sufficient  to  show  that  the 
crime  was  committed  In  that  county;  but 
we  are  of  the  opinion  that,  under  the  terms 
of  the  act  now  under  consideration,  it  was 
the  intention  of  the  legislature  to  raise  a 
presumption.  In  the  absence  of  evidence  to 
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the  contrary,  that  a  sale  or  incumbrauce  for- 
bidden by  the  act  was  made  in  the  county 
where  the  accused  resided,  and  put  upon 
him  the  burden  of  showing  the  contrary. 
It  might  often  happen  that  the  state  would 
be  able  to  prove  that  the  accused  was  no 
longer  in  possession  of  the  property,  and, 
by  supplementing  this  fact  with  other  com- 
petent evidence,  satisfactorily  establish  the 
conclusion  that  an  nolawful  sale  had  been 
made,  without  being  able  to  show  precisely 
where  the  sale  actually  took  place.  On  the 
other  hand,  It  would  never  be  very  difficult 
for  the  accused  to  escape  conviction  in  the 
county  of  his  residence  by  showing  that  he 
parted  with  the  possession  of  the  property 
in  another  county;  and  In  so  doing  it  would 
by  no  means  be  necessary  for  him  to  con- 
cede the  criminality  of  the  act  It  is  quite 
probable  that  some  such  consideration  as 
this  Influenced  the  legislative  mind  in  mak- 
ing the  above-mentioned  provision  as  to  the 
Jnrisdictlon.  Wfthin  the  limits  we  have  in- 
dicated, we  think  the  act  constitutional,  and 
capable  of  enforcemokt;  and  to  this  extent 
the  Trill  of  the  legislature  should  be  given 
effect 

8.  Id  order  to  render  xwnal  the  sale  or  In* 
cnmbrance  by  the  vendee  of  property  held 
by  blm  undw  a  conditional  purchase,  such 
sale  ot  Incumbrance  must  be  made  without 
the  consent  or  approval  of  the  vendor.  If 
the  latter  fives  to  the  former  a  conditional 
permission  to  sell  or  Incumber  the  property, 
a  sale  or  Incumbrance  made  by  virtue  of  this 
permission  would  not  be  criminal,  even 
though  the  condition  attached  to  such  per- 
mission should  be  violated,  or  not  compiled 
with.  Tbere  most  be  an  absraice  of  all  per- 
mission. Criminal  lavre  must  be  strictly  con- 
strued, and  we  are  therefore  constrained  to 
bold  ttiat  even  a  conditional  assent  on  the 
part  of  the  vaidor— it  being  at  least  some 
pramisslon— vrtll  prevent  the  sale  from  b^ng 
rendered  criminal  by  a  noncompliance  with 
the  condition  upon  which  such  assent  was 
granted.  A  subsequent  violation  of  the  con- 
dition is  only  a  breach  of  contract,  and  will 
not  relate  back  so  as  to  make  the  original 
qualified  permission  an  abscdute  nullity. 

4.  The  fbnrtb  headnote  needs  no  dabora- 
tlon.   Judgment  reversed. 


(40  W.  Va.  2U) 

HATER  V.  FROBE  et  al. 
(Supreme  Court  of  Appeals  of  West  ^r^nia. 
March  27.  1895.) 

ISTOXICATINO  LiQUOUS— (hVIL  ACTIOX  TOB 

Wao-f  OFUL  Sale— Dahagbb. 

1.  The  common-law  definition  of  the  term 
"exemplary  damans"  ia  damages  inflicted  by 
way  of  puniahment  upon  a  wrongdoer  as  a  warn- 
ing to  htm  and  others  to  prevent  a  repetition  or 
commission  of  similar  wrongs. 

2.  The  term  "exemplary  damagea,"  in  section 
20,  c.  29,  Acts  1887,  is  used  according  to  its 
common-law  definition,  and  cannot  be  otberwise 
constrned  without  extrajudicial  interference  witii 
a  plain  I^lslative  enactment 


3.  The  first  and  second  syllabi  of  Pegram  v. 
Stortz.  6  S.  E.  485,  31  W.  Va.  220,  and  Vae  first 
syllabus  of  Beck  f.  'Diompaon,  7  S.  E.  447,  31 
W.  Va,  459.  in  BO  far  as  they  hold  that  exemplary 
damafres,  in  a  proper  case,  cannot  be  inSlcted  by 
way  of  punishment  in  a  civil  suit  upon  a  wrong- 
doer, are  hereby  disapproved  and  overruled. 

4.  In  actions  of  tort,  where  grosa  fraud,  mal- 
ice, oppression,  oi  wanton,  willful,  or  reckless 
conduct  or  criminal  IndifEereace  to  dvil  obliga- 
tions affcctiog  the  risftta  of  nthers  appear,  or 
where  legislative  enactment  authorises  it,  the  jutr 
may  assess  exemplary,  punitive,  or  viadlctlTe 
damages;  these  terms  being  synonymous. 

(SyUabus  by  the  Court) 

Error  to  circuit  court,  Ohio  county.. 

Action  by  Nancy  C<  Mayer  against  George 
A.  Frobe  and  Loula  P.  Frobe,  partners. 
Plaintiff  had  Judgment,  and  Louis  P.  Frobe, 
as  surviving  partner,  brings  error.  Afllrmed. 

B.  B.  Doveno*,  for  plaintiff  in  error.  W. 
W.  Amett  and  Brskine  &  AUlscm,  for  de- 
fendant  In  error. 

DENT,  J.  Nancy  C.  Mayer,  plaintiff,  on 
the  23d  day  of  May,  1893,  Instituted  her  suit 
in  the  drcult  court  of  Ohio  county  against 
Oeorge  A.  Frobe  ft  Son  to  recovor  damages 
for  the  unlawful  sales  of  Intoxicating  liquors 
to  her  husband.  Carl  Mayer,  by  which  she 
was  Injured  In  bar  means  of  support,  which 
resulted  In  a  Judgment  for  97S0,  upon  a 
verdict  of  a  Jury.  From  this  judgment  the 
surviving  d^ndant  obtained  a  writ  of  error, 
uid  rellra  on  the  following  asirignmait: 
'Tirst  The  court  erred  in  overmUng  de- 
fendant's demurrer  to  plaintiff's  declaration. 
Second.  The  court  erred  in  refusing  to  set 
aside  the  verdict  of  the  jury,  and  to  grant 
a  new  trial.  (See  defendant's  bill  of  excep- 
tions No.  1.)  Third.  The  court  erred  In  giv- 
big,  at  the  request  of  the  jdalntlff,  her  in- 
Btruetlona  niunbered,  respectively,  No.  1  and 

2,  as  set  out  In  defendant's  bill  of  excep- 
tions No.  2.  Fourth.  The  court  erred  In  re- 
fusing to  glv^  at  the  request  of  the  defend- 
ant, bis  InSbuctlons  ndmbered  1  and  2,  as 
set  out  in  defendants  Ull  of  exceptions  No. 

3.  Fifth.  The  court  erred  In  refusing  to  give, 
as  requested,  InstructionB  to  the  Jury»  for 
defoidaut  numbered,  respectively,  Nos.  3 
and  4^  and  in  giving  modlflcatlons  of  same, 
as  set  out  In  defendant's  bill  of  exceptltms 
No.  4.  Sixth.  The  court  erred  in  allowing 
and  permitting  testimony,  as  well  as  refus- 
ing to  permit  certain  testlm<my,  to  be  given 
to,  heard,  and  considered  the  Jmry,  as 
shovra  and  set  out  in  def  oadant's  bills  ot  ex* 
options  numbered  1,  S,  6,  7,  8,  and  9,  re- 
spectively. And  for  other  reasons  apparent 
on  the  face  of  the  record." 

The  first  asrignment  appears  to  be  waived 
In  the  ai^umenl^  and,  as  there  is  no  essen- 
tial omission  or  defect  of  form  In  the  dec- 
laration, the  demurra-  thereto  was  properly 
overruled.  Nine  Mils  of  excqitlon  appear  In 
the  record,  while  the  orders  of  the  court  only 
refer  to  and  note  the  filing  of  one.  It  Is  a 
stare  decisis  role  of  this  court  that  a  bllT  of 
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exceptions  copied  into  the  record,  when  there 
Is  no  order  &\lng  the  same,  Is  not  a  true  parb 
of  the  record,  and  will  not  be  considered. 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485, 
and  authorities  there  cited.  Hence  eight  ot 
these  bills  of  exceptions  must  be  disregard- 
ed, while  the  first,  and  the  onl^  one  which 
can  be  presumed  to  be  a  part  of  the  record, 
Is  defective,  in  that  the  eyldence  is  not  in- 
corporated In  it  Elliott,  App.  Proc.  S  821, 
S22.  As  to  the  eight  extra  bills  of  exception. 
It  la  Bufflcient  to  say  that  all  the  matters 
therein  contained,  or  questions  thereby  rais- 
ed, which  are  not  purely  technical  and  triv- 
ial, are  included  in  the  motion  for  a  new 
trial;  and  in  determining  this  the  law  must 
nettle  all  or  any  of  the  questions  raised  as 
to  any  prejudicial  mling  of  the  circuit  court 
In  80  ftur  as  the  defendant  is  concerned,  and 
for  tblB  teason  the  failure  to  have  his  bills 
of  exceptions  property  made  a  part  of  the 
record  will  not  prevent  a  fair  determination 
of  tiie  case,  the  defects  In  the  bill  filed  being 
overlooked,  that  the  Important  qaestions  of 
law  raised  thereby  may  be  Judicially  deter- 
mined and  settled.  Among  the  defects  point- 
ed oat  and  not  here  passed  upon  Is  the  fail- 
ure to  designate  specifically  the  grounds  re- 
lied on  In  the  motion  for  a  new  trial.  Greg- 
ory's Adm'r  T.  Ballroad  Co.,  37  W.  Va.  610, 
16  S.  E.  S19;  Blllott,  App.  Proc.  H  827-895, 
IndtoslTe.  Proceeding  with  the  examination 
of  the  merits  of  this  case,  at  the  very  th:(°sh- 
old  of  Ita  Investigation,  the  question  pre- 
sents itself  for  determination  whether  this 
court,  aa  to  the  matter  of  exemplary  dam- 
ages, will  be  controlled  by  the  case  of  Peg- 
ram  T.  Stort^  SI  W.  Va.  220,  6  S.  E.  485, 
followed  by  Beeic  r.  Thompson,  81  W.  Va. 

7  S.  B.  447,  or  will  be  ffovemed  by  the 
the  law  as  settled  beyond  controversy  by 
the  great  bulk  of  Bnglish  and  American  au- 
thoritleB,  Including  the  supreme  court  of  the 
United  Stat^  In  the  eighth  edition  of  Sedg- 
wick on  Damages,  revised  and  issued  since 
the  case  of  Pegnim  v.  Storts;  the  law  Is  stat- 
ed as  follows,  to  wit:  "In  action^  of  tort, 
when  gross  fraud,  malice,  or  oppression  ap- 
pears, the  Jury  are  not  bound  to  adhere  to 
the  strict  line  of  compensation,  but  may,  by 
a  severe  verdict,  at  once  Impose  a  punish- 
ment on  the  defendant,  and  hold  him  up  as 
an  example  to  the  community."  1  Sedg. 
Dam.  (8th  Ed.)  S  347.  "Considered  as  strictly 
punitory,  the  damages  are  for  the  punish- 
ment of  the  private  tort,  not  for  the  public 
crime."  Id.  I  353.  "Upon  the  whole,  the 
doctrine  is  to  be  supported  (except  in  those 
few  Jurisdictions  which  have  repudiated  it) 
mainly  on  the  grounds  of  authority  and  con- 
vraience."  id.  §  354.  The  true  doctrine  on 
this  subject,  succinctly  stated,  and  which 
should  be  generally  received  and  strictly 
adhered  to.  Is  contained  in  the  opinion  of 
Justice  Gray  in  the  case  ot  Railway  Go.  v. 
Prentice,  decided  Jan.  3,  1883,  and  reported 
in  147  U.  S.  101,  13  Sup.  Ct  261:  "In  this 
conrt  the  doctrine  is  wcH  settled  that  in 


actions  of  tort  the  Jury,  In  addition  to  the 
sum  awarded  by  way  of  compensation  for 
the  plaintlfE's  injury,  may  award  exemplary, 
punitive,  or  vindictive  damages,  sometimes 
called  'smart  money/  If  the  defendant  iias 
acted  wantonly  or  oppressively,  or  with 
such  malice  as  implies  a  spirit  of  mischief 
or  criminal  Indifference  to  civil  obligations. 
But  such  guilty  Intention  on  the  part  of  the 
defendant  Is  required  in  order  to  charge  him 
with  exemplary  or  punitive  damages."  The 
Amiable  Nancy,  3  Wheat.  546,  558, 559;  Day  v. 
Woodworth,  13  How.  363,  3T1;  Railroad  Co. 
V.  Quigley,  21  How.  202,  213,  214;  Railway 
Co.  V.  Ames,  91  U.  S.  4S9,  493,  485;  Railway 
Go.  V.  Humes,  115  U.  S.  512,  521,  6  Sup.  Ct. 
110;  Barry  v.  Edmunds,  110  U.  S.  550,  562, 
563,  6  Sup.  Ct  601;  Railway  v.  Harris,  122  U. 
S.  597, 609, 610, 7  Sup.  Ot  1286;  Railway  U).  v. 
Beckwith,129  U.S.  26, 36, 8  Sup.  Ct  207.  "Ex- 
emplary or  punitive  damages  being  awarded 
not  by  way  of  compensation  to  the  sufferer, 
but  by  way  of  punifdunent  of  the  offender 
and  as  a  warmng  to  others."  In  tue  wetl-con- 
sldered  case  of  Pegram  v.  Stortz  the  supreme 
court  of  this  state.  Instead  of  following  tlie 
hard-beaten  path  aa  clearly  indicated  by 
the  decided  weight  of  authority  reaching 
beyond  the  memory  of  man  Into  an  un- 
searchable antiquity,  and  seeking  to  discover 
the  underlying  reason  therefor,  because  the 
law  appeared  to  their  minds  Illogical,  he- 
roically assumed  the  responslbili^,  and  en- 
deavored to  dun  np  the  vast,  increasing 
stream  of  Judicial  opinion,  and  turn  into  a 
new  and  untried  channeL  But  this  attempt 
however  meritorlons,  has  utterly  fiUled  of  its 
purpose  Iwyond  our  own  borders,  and  within 
it  has  only  served  to  produce  perpl^tyand 
confusion,  without  any  benefit  public  or 
private,  except  to  protect  lawbreakers  and 
wrongdoers  from  the  Just  consequences  of 
their  Illegal  and  wrongful  acts. 

Judge  Green,  in  his  lengthy  opinion,  con* 
curred  in  by  his  associates,  in  line  with  the 
arguments  ot  other  dissenters  from  the  estab- 
ilsbed  doctrine,  relies  on  three  principal  ob- 
jections to  show  that  the  doctrine  of  »em- 
plary  or  punitive  damages  as  received  and 
acted  on  by  the  vast  majority  of  Judicial  tri- 
bunals of  last  resort  was  opposed  to  reason, 
and  therefore  illogical  and  unjustifiable:  (1) 
That  the  form  of  the  writ,  excluding  the  very 
idea  of  punishment  does  nof  Justify  or  per- 
mit the  recovery  of  any  damages  other  than 
compensatory;  (2)  that  to  allow  the  assess- 
ment of  punitive  damages  in  a  clvU  suit  Is 
unconstitutional,  in  that  It  permits  a  defend- 
ant to  be  punished  twice  tor  the  same  offense; 
(3)  that  it  is  unjust  to  inflict  a  pecuniary  pun- 
ishment on  a  defendant  and  donate  it  to 
the  plaintUt  instead  of  the  state;  there  be- 
ing no  good  reason,  as  ho  maintains,  in 
allowing  the  plaintiff  anything  beyond  a  Just 
compensation  tw  injuries  sustained,  includ- 
ing mental  anguish. 

The  first  objection  Is  technical,  trivial,  and 
wholly  untenable;  for  the  writ  covers,  and 


Digitized  by  Google 


60 


SOUTHBASTBRN  BBPORTIGB.  V<d.  22. 


CW.  Va. 


tlie  plaintiff  aaes  for,  all  ga^  damages  aa  the 
law  may  award.  Be  they  compensatory  or 
punitive  or  both,  they  are  his  legaJ  dam- 
ages. Blackstone  deflnes  "damages"  to  be 
"a  compensation  and  satisfaction  for  an  In- 
jury sustained."  2  Bl.  Oomm.  438.  A  very 
ancient  rule  permitted  a  plaintiff  to  fix  the 
amount  of  dam^ras  that  would  .satisfy  him 
for  the  wrong  done.  1  Bedg.  Dam.  |  28.  In 
almost  all  actions  for  a  wlUfnl  or  wanton 
wrong  to  p»BOD,  property,  w  r^ntatlon  It 
la  more  a  question  of  satl^ctlon  than  of 
compensation  that  la  sought;  and  satisfaction 
consists  in  visiting  on  the  tort  feasor  a  pun- 
ishment fully  adequate  to  the  personal  In- 
Jury  inflicted  by  htm,  Tindlctlre  In  its  na- 
ture and  without  regard  to  compensation. 
The  man  whose  r^utatlon  has  been  Tillfled, 
whose  child  has  been  seduced  from  the  paths 
of  virtue  by  a  scheming  libertine,  and  his 
home  and  happiness  wrecked,  or  who  has  en- 
dured public  coQtumdy,  gross  insult,  or  nn- 
proToked  abusp,  appeals  not  to  ;the  law  for 
compensation  for  his  blighted  reputation,  his 
wrecked  home,  or  his  dishonored  life,  for 
that  the  law  can  never  give,  but  he  demands 
that  the  slanderer,  the  abnser,  the  villflcr,  and 
the  seducer  shaU  be  punished  In  proportion 
to  his  wanton,  wicked,  or  malicious  conduct 
In  actions  ex  contractu,  or  mere  thoughtless 
trespass,  or  of  mtetaken  legal  right,  com- 
pensation Is  sought;  but  In  actions  of  mall> 
clous  wrong  it  is  the  satisfaction  of  punish- 
ment that  Is  demanded.  And  the  Jurist,  how- 
ever able,  who  sees  In  a  money  compensa- 
tion a  balm  tor  every  wrong,  howevar  hei- 
nous, suffered,  and  who  would  limit  the  r^tf 
sought  in  such  cases  to  the  mere  mercenary 
consideration  of  dollars  and  cents  as  a  com- 
pensation, but  adds  to  the  Injury  already  en- 
dured. The  establiBhmait  of  anch  a  rule  as 
law  will  drive  many  an  honorable  and  sensi- 
tive man  out  of  the  courts  of  Justice^  to  be- 
come  the  vindicate  of -bis  own  honor,  and 
ttie  avenger  of  his  own  wrong. 

The  seccHid  objectitm  Is  equally  untenaUe. 
^Tbere  Is  no  constitutional  Inhibition  against 
a  pecuniary  punishment  twice  for  the  same 
offense,  but  the  provision  of  the  constitution 
is  that  "no  person  shall  be  put  In  Jeopardy  of 
ht&  or  liberty  twice  for  tiie  same  offense." 
Judge  Gre«i,  In  constmlng  this  provision  In 
the  case  of  Fountain  v.  Town  of  Mounds- 
vllle.  27  W.  Va.  JSZ,  says:  "Under  our  cmi- 
atitution  It  Is  clear  that  any  one  accused  of  a 
felony  or  misdemeanw  or  of  a  statutory  crime 
which  may  be  punished  by  imprlBonmeut  is  en- 
titledtotheprotectionof  this  provision;  and  It 
is  equally  clear  that  no  one  accused  of  astatu- 
tory  crime,  theonlypuntehment  of  which  is  a 
pecuniary  fine,  can  claim  tiie  benefit  of  this 
ivovlslon;  and  tiierefwe,  as  this  crime  is  not 
punished  by  Imprisonment,  the  same  offense 
may.  If  the  legislature  authorise  It,  be  pun- 
ished by  Imprisonment  as  well  as  by  fine, 
when  committed  In  a  municipal  corporation." 
And  the  court  proceeds  to  hold  that  the  same 
overt  act  may  be  punished  twice,  once  as  an 


<rirense  acalupt  mmdclpal  ordinance,  and  once 
as  a  statutory  crime,  so  long  as  life  and  liber- 
ty are  not  twice  put  In  Jeopardy.  Tbe  same 
reasoning  Is  of  equal  force  and  Just  as  appli- 
cable in  punishment  In  a  dvll  action  for  a 
private  injury.  In  such  case  the  wrongdoer 
is  neltho-  tried,  convloted,  nor  punished  for 
a  crime  against  the  public.  Sometimes  the 
law  may  hold  the  wrongdoer's  act  to  be  a 
crime,  and  Inflict  on  him  a  penalty  or  fine 
In  addition  to  the  dxO.  pnni^ment;  but  this 
Is  for  tbe  offense  committed  by  him  against 
tiio  public,  and  not  for  the  private  injury 
Inflicted.  But  oftentimes  a  punishment  Is  im- 
posed in  a  cItU  proceeding  for  an  act  which  Is 
not  punished  or  punishable  as  a  crime.  *  It 
is,  however.certalnly  true  beyond  dispute  that 
the  legislature  is  alone  clothed  with  the 
power  to  determine  in  either  case  In  what 
manner  and  to  what  extent  the  malefactor 
shall  be  punished,  and  at  the  same  time  to 
authcnize  both  dvll  and  criminal  punishment 
where  life  and  liberty  are  not  involved,  in 
the  case  of  Railway  Co.  v.  Humes,  115  U.  S. 
1^  6  Sup.  Ot  110,  the  supreme  court  of  the 
United  States,  by  Justice  Field,  says:  "The 
power  of  the  state  to  Impose  fines  and  penal- 
ties for  a  violation  of  its  statutory  require* 
menta  Is  coeval  with  government;  and  the 
mode  In  which  they  shall  be  enfonwd,— 
whether  at  the  suit  of  a  private  party  or  at 
tbe  suit  ot  the  public,— and  what  disposition 
shall  be  made  of  the  amounts  collected,  are 
merely  matters  of  l<^;islatlve  discretion."  Ad- 
mitting that  the  legislature  has  provided  two 
w^  of  punishing  an  offender  for  the  same 
offense,  and  In  doing  so  it  has  exceeded  Its 
ccmstitutlonal  authority,  yet,  until  the  offend- 
er has  been  punished  In  one  form,  he  cannot 
plead  It  In  bar  of  a  proceeding  In  tbe  other, 
for  the  object  of  the  law  Is  to  punish  the 
offender  at  least  once,  and  not  allow  him  to 
Mcape  tjecause  he  may  be  threatened  with  a 
douMe  punishment  However  this  may  be. 
It  is  plain  that  a  wrongdoer  may  be  punished 
in  a  dvll  action  for  the  private  injury  In- 
flicted by-  him,  according  to  the  willfulness 
of  his  act,  to  prevent  a  repetition  of  such 
wrongftU  acts  on  the  part  of  himself  and 
others;  and  such  punishment  is  no  bar  to  the 
Infliction  of  a  criminal  punishment  for  the 
same  act  If  It  be  a  crime.  Nw  would  tlfls 
be  a  double  punishment  for  the  same  offense, 
as  In  one  case  it  would  be  punishment  for 
an  oppressive  private  wrong,  and  In  the  other 
for  a  wicked  public  crime.  In  the  one  case 
he  Is  adjudged  a  criminal;  In  the  other  a 
wrongdoer.  In  the  one  case  he  Is  assessed 
with  damages  as  a  warning,  and  to  prevent 
a  repetition  of  wrongful  conduct;  In  tiie  other 
a  ptoalty  Is  Imposed  upon  him  for  a  crime 
committed. 

The  third  and  last  objection  Is  the  most 
sttlous,  but  even  it  deserves  not  to  be  de- 
nounced as  anomalous  or  Illogical.  The  ap- 
ponenta  of  the  doctrine  of  punitive  damages, 
with  a  feeling  of  impregnability  In  the  logic 
of  their  poBltkm,  ask  the  question,  why 
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sbonld  the  plaintiff,  after  having  received  a 
complete  and  adequate  compenaatlon  for  the 
injury  received,  be  awarded  a  further  Btun  as 
a  mere  pmileluiient  to  the  defendant?  ISedff. 
Dam.  p.  S17*  anewere  this  qnestlon  as  fol- 
hiws:  *Van7  anomaUea  which  bare  far  leee 
anthority  behind  them  mnst  be  supported 
on  this  ground,  and  no  anomaly  Bi^poited  by 
boOi  anthority  and  convenience  can  be  eradi- 
cated simply  by  showing  It  to  be  Illogical. 
The  idea  that  It  Is  imJoBt  rests  npon  the  as* 
sumption  that  tWe  Is  somethisg  nnfair  In  al- 
lowing the  plalntUTs  damages  to  be  enhanced 
on  aceonnt  <^  the  defendants  Intent;  but  it  Is 
to  be  said  In  r^ly  to  this  that,  although  the  In- 
tent cannot  make  a  wrongfol  act  more  wrong- 
ful, ft  may  make  the  conseqnenceB  of  It  mnch 
more  serioos,  and  of  the  otent  of  these  ctm- 
sequences  the  Jury  is  the  judge,  and  the  only 
possible  lndg&*'  The  snpreme  conrt  of  the 
United  States  answers  the  same  question 
as  tf^ws:  "llie  plaintiff  Is  entitled  to  esem- 
plaiy  damages,  calculated  to  vindicate  his 
right,  and  protect  him  against  future  Inva- 
sions." Barry  v.  Bdmnnds,  116  IT.  S.  B62,  6 
Bnpk  Ot  001.  Also:  "If,  in  such  cases  where 
tajmles  to  property  are  committed,  something 
beyond  compensatory  damages  may  be 
awarded  to  the  owner  by  way  of  punish- 
mmt  tor  the  company's  n^ligenc^  the  legis- 
lature may  fix  the  amount,  or  prescribe  the 
limit  within  which  the  jury  may  exercise 
their  discretion.  The  additional  damages  be- 
ing by  way  of  punishment,  It  is 'dear  that  the 
amount  may  be  thus  fixed;  and  it  is  not  a 
valid  objection  tbaX  the  suffer«>.  Instead  ot 
the  stat^  receives  tbiem.  That  is  a  matter  on 
whtch  the  company  has  nothing  to  say."  Rall- 
waj  Co.  V.  Humes,  dted  above,  ^nie  law  pun- 
ishes the  wrongdoer  by  a  ffetrfeltore  of  his 
propoarty  In  the  shape  of  damages  measured 
hj  bis  erU  Intent  That  It  bestows  these 
damages  on  the  plaintiff  is  not  a  matter  of 
which  the  def^dant  can  complain,  although 
it  may  oihance  the  bitterness  of  his  pnnlsh- 
meaL 

But  there  Is  still,  In  my  hnmble  opinion^ 
in  wblcii  the  court  dora  not  uniter-4-  more 
valid,  ancient,  and  sacred  reason  for  the  as- 
■essment  of  exemplary  damages  than  those 
usually  given,  having  for  Its  object  the  sov- 
prassion  or  prevention  of  all  wrong,  and  the 
extamination  of  the  desire  or  motive  to 
commit  wrong;  and  this  is  that  the  common 
law  1b  not  agnostlcal,  athetetlcal,  nor  even 
d^ical,  but  la  unswervingly  thristicaL  As 
Its  crowning  glory  and  chief  excellence,  with 
raitb  Immovable  It  believes  la  the  God  of 
Moses,  **wbo,  watching  over  Israel,  rinm- 
bns  not,  nor  sleeps."  Whatever  atheistical 
or  agnostical  tendencies  may  have  prevailed 
from  tjme  to  time,  no  act  rq;>etilng  or  abro- 
gating, or  even  derogatory  or  repugnant  to, 
this  fundamental  principle  of  the  cmnmon 
law  has  ever  been  knowingly  enacted  by  the 
leglBlatDreB  of  this  or  the  state  of  Virginia. 
The  great  BngUsh  commentator  on  the  com- 
DKm  law,  known  and  honored  by  all  Jurists, 


QpeaUng  of  the  weakness  of  human  rea8<m 
corrqpted  by  passion  and  prejudiced  and  im^ 
paired  by  disease  and  intemperance,  says: 
"This  has  given  manifcdd  occasions  toe  the 
benign  intapositUm  of  Divine  Frorldenc^' 
which,  in  compassion  to  the  frail^,  the  tan- 
perfectlon,  and  the  blindness  of  human  rea- 
son, hath  been  pleased  at  sundry  ^es  and 
in  divers  manners  to  discover  and  enforce 
its  laws  by  an  tanmediate  and  direct  revda- 
tlon.  The  doctrines  thns  discovered  we  call 
the  'revealed'  or  'divine'  law,  and  they  are 
to  be  found  only  In  the  Holy  Scriptures. 
These  precepts,  when  revealed,  are  found 
iipon  comparison  to  be  really  a  part  of  the 
original  law  of  nature,  as  ther  tend  in  all 
th^  consequences  to  man's  feud^.  But 
we  are  not  ttom  thence  to  conclude  that  the 
knowledge  of  these  truths  was  attainable 
by  reason  In  its  present  corrupted  state, 
since  we  find  that  until  they  were  revealed 
they  were  hid  from  the  wisdom  of  ages. 
As,  thai,  the  moral  ^c^its  of  this  law  are. 
Indeed,  of  the  same  original  with  those  of 
the  law  of  imtnr^  so  their  Intrinsic  obliga- 
tion Is  of  equal  strength  and  perpetuity. 
tet,  midoubt^ly,  the  revealed  law  Is  of  in- 
finitely more  authenticity  than  that  moral 
system  which  is  framed  1^  ethical  writes, 
and  uenomlnated  the  'natural'  law,  because 
one  Is  the  law  of  nature,  expressly  declared 
BO  to  be  by  Ood  himself;  the  other  is  only 
what,  the  assistance  of  human  reason,  we 
Imagine  to  be  that  law.  If  we  could  be  as 
certain  of  the  latter  as  of  the  former,  both 
would  have  an  equal  anthority,  but  till  then 
they  can  never  be  imt  in  competition."  1 
Bl.  Comm.  42.  The  faithful  swrant  of  Qod, 
whose  equal,  save  One,  has  never  appeared 
in  human  form,  in  transmitting  from  the 
Infinite  to  the  finite  that  perfect  code  of  laws 
known  as  the  "Ten  Commandments,"  which 
challenges  the  .admiration  and  obedience  of 
aU  mankind  as  the  sure  foundation  of  peace, 
proiq>erl^,  and  hardness,  also  at  the  same 
time,  as  from  the  same  divine  source,  de- 
livered, with  a  tongue  that  forbade  the  ut- 
terance of  any  ontmth,  the  following,  among 
other.  Judgments  fer  the  government  of  his 
people:  (1)  "If  a  man  shall  dig- a  pit,  and 
not  cover  It,  and  an  ox  or  an  ass  shall  fall 
therein,  the  owner  of  the  iilt  shall  make  it 
good."  (2)  "For  all  manner  of  trespass, 
whether  It  be  for  ox,  tor  ass,  for  aheei^  tor 
raiment,  or  for  any  manner  of  lost  thing, 
which  another  challengeth  to  be  his,  the 
cause  of  both  putles  shall  come  before  the 
Judges,  and  whom  the  Judges  shall  condemn, 
he  shall  pay  double  unto  his  neighbor."  (3) 
"If  a  man  shall  steal  an  ox  or  a  she^  or 
kill  It,  or  sell  It,  be  shall  restore  five  oxen 
for  ui  (HE  and  four  sheep  for  a  sheep."  Bxo- 
dus,  c.  22.  In  these  Judgmente  the  princi- 
ple of  punitive  damages  assessed  la  pro- 
portion to  the  evil  Intent  of  the  wrongdoer 
Is  declared  established,  and  enforced  for  the 
benefit  of  the  Injured  party,  and,  hi  addition 
thereto,  the  offender  had  to  make  atonement 
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fdr  blB  Bin  or  crime  by  suitable  aacrlflces. 
It  bring  mj  firm  conTlctlon,  derlred  from 
the  wisest  exponnders  thereof,  that  the  ear^ 
tf  founders  of  the  common  law  were  true  be- 
lievers In  the  Bible  as  a  rerdatlon  from 
Ood,  and  from  which  they  acquired  Its  most 
solid  and  enduring  prlndples,  I  hare  re- 
ferred to  the  foregoing  Judgments  wltibont 
any  Intention  of  binding  my  associates  to 
the  same  opinion.  Nor  do  I  consider  It  a 
mere  arbitrary  rule  prescribed  1^  stQ>rem6 
anthorlty,  but  It  Is  founded  on  wisdom  and 
Justice  for  the  purpose  of  preventing,  rather 
than  punishing,  wrong.  It  Is  universally  rec- 
ognised as  an  unequivocal  truth  that  the 
greatest  source  of  evil  among  men  Is  a  self- 
ish disregard  of  the  rights  of  others,  the  ex- 
istence of  which  argumentatlvely  makes  dv- 
U  government  absolutely  necessary  for 
man's  felicity.  To  overcome  and  destroy 
this  selfishness  by  rewards  and  punishments 
after  the  manner  or  measure  of  Biblical  jus- 
tice, when  properly  enforced,  this  role  has 
proven  Itsdf  Invaluable;  Its  effect  is  four- 
fold in  Its  operation.  As  to  the  wrongdoer, 
it  is  a  doable-edged  sword:  (1)  It  requires 
blm  to  make  full  reparation.  (2)  It  pun- 
ishes him  In  proportion  to  the  malidousness 
of  his  conduct  As  to  the  sufferer:  (1)  Act- 
ing as  his  protector,  it  fully  compensates 
htm  for  his  loss.  (2)  As  his  avenger.  It  re- 
wards him,  in  proportion  to  the  wicked  spirit 
of  his  adversary,  for  the  obedient  submis- 
sion of  his  cause  to  its  arbitrament  And, 
when  strictly  enforced,  It  stands  as  a  con- 
tinual  and  ever-preeent  menace  to  evildoers. 
In  law,  as  well  as  In  physica,  an  ounce  of 
prevention  Is  worth  a  pound  of  cure.  When 
an  evil-disposed  person  Is  forewarned  that 
the  effect  of  his  wrongful  act  will  In  no 
wise  Injui'e  the  object  of  his  malice,  but  will 
increase  his  neighbor's  estate,  and  enhance 
his  neighbor's  prosperity,  at  an  e^ense  to 
and  loss  of  his  own,  in  proportion  to  his  op- 
pressive and  unlawful  conduct  he  will  not 
only  hesitate,  but  be  deterred  from  doing  a 
wrong  Injurious  to  himself  alone,  and  bene- 
ficial to  the  sufferer  from  his  ill  will  or  evil 
conduct  His  motive  for  evil  la  thus  de- 
stroyed. The  question  may  be  suggested, 
where  did  the  early  Saxon  founders  of  the 
common  law  obtain  their  knowledge  of  this 
rule?  Ijong  before  the  most  ancient  records 
of  Saxon  origin,  the  tribes  of  Israel,  by  rea- 
son of  thdr  disobedience  in  fulflllment  of 
the  farewdl  prophecies  of  their  great  law- 
giver, had  been  scattered  "among  all  people, 
from  the  one  end  of  the  earth  even  unto  the 
other,"  carrying  with  them  the  laws,  pre- 
cepts, and  practices  of  their  fathers,  which 
they  were  commanded  "to  teach  diligently 
unto  their  children."  However  this  may  be. 
truth  Is  not  a  matter  of  locality.  Wherever 
and  whenever  the  human  Intellect,  as  the 
image  of  its  maker,  is  uncorrupted  by  Tlce 
and  Immorality,  uncontamlnated  by  disease 
and  Intemperance,  and  unbiased  by  passion 
and  pr^ndlc^  it  perceives  and  arises  iqran 


truth  with  an  Instinctive  affectfon  as  a  price- 
less possession  bestowed  by  an  all-wise 
creator,  and  herrin  consists  the  "excellency 
of  the  common  law,  which  Is  said  to  be  the 
perfection  of  human  r^ison,'*  and  our  sys- 
tem at  trials  Jury,  having  its  foundation 
on  the  innate  love  of  right  and  Justice  Im- 
planted in  the  breast  of  all  men  by  Infinite 
wisdom.  An  iUustratlon  of  this  is  to  be 
found  in  certain  present  provisions  of  our 
statutory  law,  which  bear  a  marked  resem- 
blance to  the  andent  Judgments  dted  above, 
and  which  it  would  be  hardly  safe  to  predi- 
cate on  legislative  Imitation  of  the  book  ot 
Exodus.  Section  2S,  c.  41,  of  the  Code,  pro- 
vides that  an  i^cer  who  srils  the  exempt 
property  of  a  debtor  shall  forfrit  and  pay  to 
him  double  the  value  thereof.  Section  3,  c. 
60,  provides  that  for  a  rimple  trespass  by 
any  animal  the  owner  shall  pay  compensa- 
tory damages;  for  a  willful  trespass,  double; 
and.  if  allowed  to  continue,  the  trespassing 
animal  Is  forfrited.  Chapter  92  of  the  Oode 
provides  that,  where  simple  waste  Ib  com- 
mitted, damages,  as  a  compensation,  shall  be 
awarded;  but,  where  the  waste  Is  willful  or 
wanton,  three  times  the  damages  sustained 
may  be  awarded.  In  these  cases,  and  many 
others  similar,  punitive  damages  are  award- 
ed because  of  the  willful,  wanton,  or  unlaw- 
ful conduct  of  the  vrrongdoer.  In  the  case 
of  Railway  Co.  v.  Humes,  before  dted,  the 
court  says;  "The  statutes  of  nearly  every 
state  of  the  Union  provide  for  the  Increase 
of  damages  where  the  injury  complained  of 
results  from  the  neglect  of  duties  Imposed 
for  the  better  security  of  life  and  property, 
and  make  that  increase  In  many  cased 
double,  in  some  cases  treble,  and  even  quad- 
ruple, the  actoal  damages.  And  experience 
favors  this  legislation  as  the  most  efficient 
mode  of  preventing  with  the  least  incon- 
venience the  commission  of  such  injuries. 
The  decisions  of  the  highest  courts  have  af- 
firmed the  validly  of  such  legislation.  The 
Injtu-y  actually  received  Is  ofton  so  small 
that  In  many  cases  no  effort  would  be  made 
by  the-  sufferer  to  obtain  redress  If  the  pri- 
vate Interest  were  not  supported  by  the  Im- 
position of  punitive  damages."  There  can, 
therefore,  be  no  other  conduslon  than  that 
exemplary,  punitive,  or  vindictive  damages 
are  sustained  by  authority,  Biblical  and  hu- 
man, and  Justified  by  reason  and  experience 
as  the  moat  efficient  means  that  can  be  de- 
vised under  divine  sanction  to  prevent  the 
commission  of  private  Injuries,  and  most  ef- 
fectually and  completely  punish  the  wrong- 
doer for  the  willful  and  unlawful  invasion  of 
his  ndghbor*s  rights,  and  preserve  with  the 
least  inconvenience  and  expense  the  peace 
and  good  order  of  society.  The  oj^^oslte  doc- 
trine, as  maintained  In  the  case  of  Pegram 
V.  Stortz,  directiy  contravenes  this  condu- 
slon, and  therefore  does  not  propound  the 
law.  Hence  the  duty,  unpleasant  though  tt 
be,  devolves  upon  us  of  disapproving  and 
correcting  the  palpable  error  Into  whldi  the 
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court  was  then  led,  and  ot  returning  to  tbe 
beaten  path  of  tbe  "wisdom  of  ages,"  from 
which  there  should  be  do  fnture  departure. 

In  the  case  ot  Beck  t.  Thompson,  31  W. 
Va.  459,  7  S.  E.  447,  the  court  followed  the 
decisicHi  In  tbe  case  of  Pegram  t.  Stortz,  and 
yet  with  no  snch  disastrous  consequi?nces; 
for  while  it  was  held  that  exemplary  dam- 
ages could  not  be  recovered  as  a  punlsnmimt 
to  the  defendant,  yet  they  were  allowed  as  a 
compKisation  for  the  mental  angnlsh,  shame, 
and  dishonor  suffered  by  tbe  Injured  party. 
Sedgwick  says  (volume  1,  i  354):  "It  ^ould 
be  observed.  In  conclusion,  that  even  in  juris- 
dictions which  discountenance  the  doctrine 
[of  punitive  damages]  juries  are  allowed  to 
give,  under  the  title  of  'damages  to  feelings," 
verdicts  qolte  as  substantial  as  any  which 
could  be  recovered  under  the  head  of  'exem- 
plary damages.'  Hence  It  Is  not  open  to  the 
opponents  of  exemplary  damages  to  contend 
that  the  practical  results  of  the  application  of 
the  rule  work  any  Injustice,  or  that  the  rule 
bears  more  heavily  upon  tbe  wrongdoer  than 
tbe  substitute  of  which  they  are  advocates. 
In  either  case  it  is  the  jury,  and  not  the  court, 
which  practically  decides  how  much  tbe  plain- 
tiff may  recover."  So  in  such  cases  it  be- 
come simply  a  distinction  without  a  differ- 
ence. The  jury,  being'  unable  to  measure 
mental  anguish,  shame,  and  dishonor  in  dol- 
lars and  cents,  ascertains  and  fixes  the  dam- 
ages at  a  sufficient  sum,  measured  by  tbe  ma- 
liciousness of  the  wrong,  to  adequately  pun- 
ish the  wrongdoer;  and  the  court,  in  sustain- 
ing the  finding  of  the  jury,  determines  that 
the  sum  so  found  is  a  compensation  given  for 
mental  anguish.  The  law,  by  this  nothing 
less  than  absurd  position  on  the  part  of  the 
administrators  of  justice,  gains  nothing,  but 
loses  much  of  the  wholesome  influence  It 
would  otherwise  exert  as  a  terror  to  evil- 
doers and  the  avenger  of  Its  zealous  and  con- 
fiding supporters.  In  the  case  of  Borland  v. 
Barrett,  76  Va.  128,— a  case  In  all  respects 
similar  to  Beck  v.  Thompson,— the  correct 
role  Is  given  as  follows:  "Tbe  jury,  in  such 
case,  may  give  not  only  such  damages  as  they 
think  necessary  to  compensate  the  plaintiff, 
but  also  such  as  will  (^erate  as  a  punishment 
to  the  defendant,  and  tend  to  deter  blm  and 
others  from  similar  outrages."  Tbe  case  of 
Beck  V.  Thompson,  therefore,  while  it  did  no 
barm,  was  decided  under  a  misapprehension 
of  the  law,  and.  to  the  extent  it  follows  a  bad 
precedent,  should  be  overruled.  While  ap- 
parently so  at  variance  with  each  other,  yet 
a  reconciliation  of  these  differences  of  opinion 
establishes  the  just  rule  of  exemplary  dam- 
ages to  be  as  follo^n^s:  If,  after  the  jury  has 
assessed  damages  to  fully  compensate  the 
plaintiff  for  the  injury,  snch  damages  are  still 
not  sufficient  in  amount  to  punish  tbe  defend- 
ant for  the  maliciousness  of  the  private  wrong 
of  which  he  is  found  guilty,  and  to  bold  bim 
up  as  a  public  example  and  warning,  to  pre- 
vent tlM  repetition  of  the  same  or  the  com- 


mission of  similar  wrongs,  they  may  add 
such  fiu*ther  sum.  In  their  Judgment,  as  may 
be  necessary  for  this  purpose.  But  If  tbe 
damages  assessed  as  compen8at<»7  are  suffi- 
cient In  amount  to  operate  at  the  same  time  as 
a  punishment  and  a  warning,  the  jury  are 
not  authorized  to  add  still  a  further  and 
greater  sum,  and  thus  subject  tbe  defendant 
to  a  double  punishment  in  tne  same  case  for 
the  same  wrong.  A  single  punishment  for  a 
single  private  wrong  Is  what  the  law  seeks, 
and,  if  an  adequate  compensation  will  accom- 
plish that  purpose,  the  damages  should  end 
there.  Justice  is  not  an  aristocrat,  and  should 
not  be  made  to  wear  kid  gloves  on  its  Iron 
bands  to  hide  from  a  wrongdoer  the  fact  that 
be  is  being  punished  until  be  smarts  for  bis 
malicious,  reckless,  wanton,  or  fraudulent 
conduct.  In  tbe  case  so  much  relied  on  l-y 
Judge  Green,  of  Riddle  v.  McGinnis,  22  W. 
Va.  253,  being  an  action  for  seduction  of  a 
daughter,  the  court  held:  "The  jury,  in  esti- 
mating the  damages  sustained  by  tbe  plain- 
tiff, may  take  into  consideration  the  mental 
anguish,  tbe  dishonor,  and  shame  endured  by 
the  plaintiff  ♦  *  •  by  reason  of  the  wrting- 
ful  act  of  the  defendant."  This  necessarily 
must  Include  punitlTe  damages,  as  the  lesser 
Is  always  Included  In  the  greater;  for  w)iat 
will  satisfy  shame,  dishonor,  and  mental  an- 
guish cannot  be  less  In  amount  than  such 
sum  as  will  amply  operate  as  a  punishmout 
to  the  defendant,  and  a  warning  to  others. 
It  would  be  a  poor  father,  Indeed,  that  would 
be  content  with  a  less  satisfaction;  and  ju- 
ries are  usually  composed  of  fathers  and 
brothers.  But  there  are  many  cases  'n  which 
tbe  punitive  damages  must  exceed  the  com- 
pensatory, and  this  oftentimes  by  legislative 
enactment  In  the  case  of  Pegram  v.  Stortz, 
while  the  argument  is  based  on  the  claim 
that  exemplary  or  punitive  damages,  strictly 
speaking,  are  in  violation  of  constitutional 
and  fundamental  law,  and  although  It  must 
be  conceded  that  the  legislature  used  the 
word  "exemplary"  according  to  its  ordinary, 
accepted,  and  l^al  meaning,  yet  the  court 
avoids  tbe  decision  of  the  law  as  unconstitu- 
tional by  giving  a  new  definition  to  the  word 
"exemplary,"  wholly  different  from  the  ordi- 
nary and  commonly  accepted  definition  as 
given  in  all  ttK  standard  authorities,  text- 
books, and  dictionaries,  and  received  and 
acted  on  by  the  vast  majority  of  courts  and 
legislatures.  Webb,  Pol.  Torts,  220,  notes. 
This  redefinition  is  that  "exemplary"  means 
"indeterminate"  damages,  not  given,  by  way 
of  punishment,  and  making  an  example  of 
the  malefactor  for  tbe  wanton  wrcmg  com- 
mitted by  bim,  but  to  satisfy  wounded  honor 
or  feelings,  and  therefore  what  law  writers 
usually  Include  under  tbe  head  of  "compen- 
satory" as  distinguished  from  "punitive" 
damages.  In  doing  so  the  court  not  only  vio- 
lated the  ordinary  rule  of  construction  "that, 
where  a  word  has  a  clear  and  settled  mining 
at  common  law,  It  should  be  given  the  same 
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meaning  In  conatniiug  a  statute,  but  nninten- 
tlonally  Invaded  legislative  functions,  and. 
In  effect,  amended  the  statute  In  such  way  as 
to  defeat  the  evident  Intent  and  purpose  of 
Its  enactment  There  might  have  been  some 
excuse  for  this  unjustifiable  departure  from 
precedent  if  it  was  sound  law,  as  maintained, 
that  the  legislature  was  deprived  hj  some 
provision  of  the  constitution  of  the  power  to 
authorize  the  recovery  of  strictly  exemplary 
or  punitive  damages  In  any  case  it  might 
deem  such  recovery  proper.  But  this  legis- 
lative power  is  beyond  question.  Railway 
Go.  V.  Humes,  cited  above.  While  the  only 
benefit  that  has  accrued  to  any  one  from  this 
redefinition  of  the  word  "exemplary"  has 
been  the  protection  of  the  willful  and  delib- 
erate law  breaker  from  well-merited  punish- 
ment, It  has  had  the  effect  to  produce  con- 
fusion and  contradiction  in  the  decisions  of 
this  court,  and  to  bring  them  into  disrepute 
as  reliable  authority.  In  the  case  of  Rlcketts 
T.  RaUway  Co.,  33  W.  Va.  434,  10  S.  H.  801, 
this  court  is  compelled  to  return  to  the  true 
common-law  definition  of  the  word  "exem- 
plary" as  recognized  and  expounded  in 
Downey  v.  Railroad  Co.,  28  W.  Va.  732;  Ogg 
v.  Murdock,  2S  W.  Va.  139;  Vlnal  v.  Gore, 
18  W.  Va.  1;  Baker  v.  Sweeney,  13  W.  Va. 
158;  and  numerous  other  of  Its  decisions, 
where  the  true  meaning  of  the  word  was 
never  questioned.  It  will  hardly  be  main- 
tained that  "exemplary,"  when  It  relates  to 
the  unlawful  sale  of  Intoxicating  liquors,  has 
a  different  legal  meaning  from  its  usual 
meaning  when  applied  to  any  other  wrongful 
act  Such  a  proposition  Is  too  absurd  for  ar- 
gument, and  Judge  Green,  in  his  elaborate 
opinion,  makes  no  such  pretense.  The  doc- 
trine of  exemplary  damages,  as  promulgated 
for  the  first  time  In  thie  case  of  Pegram  v. 
Stortz,  followed  by  Beck  v.  Thompson,  being 
subversive  of  the  common  law,  and  In  contra- 
vention of  former  decisions  of  this  court,  can- 
not be  regarded  as  stare  decisis,  and  should 
be  no  obstacle  In  the  way  of  a  return  to  well- 
founded  principles  suppoiled  by  reason  and 
justice,  and  upheld  by  authority  and  prac- 
tice, to  which  the  "memory  of  man  runneth 
not  to  the  contrary."  Not  only  is  this  true  as 
a  privilege,  but  is  incumbent  as  a  duty,  when 
by  so  doing  the  decisions  of  ttie  court  will  be 
rescued  from  contradiction,  obscurity,  and 
doubt,  the  legislative  enactment  sustained 
and  vindicated  In  accordance  with  its  true 
intent  and  meaning,  and  the  ends  of  justice 
attained  and  promoted.  For  this  court  to 
take  any  other  tlian  a  backward  step  in  this 
matter  to  regain  a  correct  position  would  be 
to  plunge  into  further  difiicultles  among  a 
hopeless  minority,  blindly  groping  about  In  a 
mist  of  their  own  creation,  avoiding  the  bea- 
con lights  of  the  past  and  straying  further 
away  from  the  point  of  their  departure;  thus 
rendering  a  return  to  the  old  landmarks  Im- 
possible, acept  through  legislative  interven- 
tion declaratlTe  of  the  common  law.  Tbe 


creation  of  such  a  necessfty  Bhoold  be  WfAA- 

ed  when  possible. 

Besides  the  courts  of  England  and  tbe 
supreme  court  of  the  United  States,  nearly 
every  state  supreme  court  has  held  tbe  doc- 
trine of  exemplary  damages  strictly  as  a 
punishment  to  be  the  true  common-law  rule. 
1  Sedg.  Dam.  S  360.  In  construing  an  en- 
actment of  the  legislature  it  Is  always  nec- 
essary to  consider  the  cause  for  Its  exist- 
ence, or  the  evil  to  be  remedied.  Many 
good  people  believe  that  tbe  sale  of  Intoxi- 
cating liquors  is  an  evil  In  itself  that  should 
be  prohibited;  others  consider  it  a  neces- 
sary evil  that  should  be  regulated  and  li- 
censed; while  still  another  class  regard  it 
a  legitimate  branch  of  business,  subject  to 
abuse,  and  necessary  to  be  surrounded  with 
safeguards.  All  classes,  except  the  lawless, 
agree  that  the  sale  of  Intoxicating  liquors  to 
a  minor  or  an  habitual  drunkard  is  an  evil 
in  Itself,  and  oftentimes  productive  of  great 
harm  to  Innocent  and  dependent  persons  in 
their  property,  persons,  and  means  of  sup- 
port, and  therefore  should  be  absolutely  pro- 
hibited. A  comprtHnlse  of  these  various 
views  originated  in  tbe  present  license  and 
local  option  law,  with  its  penalties  and  for- 
feitures, contained  In  chapter  29,  Acts  1887. 
b^ng  the  enactment  under  which  this  suit 
was  Instituted.  Section  16  of  the  act  pro- 
vides: "If  any  person,  having  a  state  li- 
cense to  sell  spirituous  liquors,  wine,  porter, 
ale,  beer,  or  any  other  Intoxicating  drink, 
shall  sell  or  give  any  such  liquors  or  drinks 
to  any  minor  or  person  of  unsound  mind  or 
to  any  person  who  Is  intoxicated  at  the  time 
or  who  Is  In  the  habit  of  drinking  to  Intoxi- 
cation, or  if  he  permit  any  person  to  drink 
to  Intoxication  when  he  knows  or  has  reason 
to  believe  such  person  Is  a  minor  or  of  un- 
sound mind,  or  Is  intoxicated,  or  is  In  the 
habit  of  drinking  to  intoxication,  on  any 
premises  under  his  control,  or  sell  or  give 
any  intoxicating  drink  to  any  one  on  Sun- 
day, he  shall  be  guilty  of  a  misdemeanor 
and  fined  not  less  than  twenty  nor  more 
than  one  hundred  dollars."  And  section  20 
provides:  "Every  husband,  wife,  child,  par- 
ent guardian,  employer  or  other  person  who 
shall  be  Injured  in  person  or  property,  or 
means  of  support  by  any  Intoxicated  person, 
or  In  consequence  of  the  intoxication,  habit- 
ual or  otherwise,  of  any  person,  shall  have 
a  right  of  action  in  his  or  her  name  sever- 
ally or  jointly  against  any  person  who  shall 
by  unlawfully  selling  or  giving  Intoxicating 
liquors  have  caused  the  intoxication  in 
whole  or  part  of  such  person,  and  any  per- 
son or  persons  owning,  renting,  leasing  or 
permitting  the  occupation  of  any  buUdlDK 
or  premises  and  having  knowle<^  that  in- 
toxicating liquors  are  to  be  sold  the-eln, 
or  having  leased  the  same  for  other  pur- 
poses shall  knowingly  permit  therein  the 
sale  of  any  Intoxicating  liquors  that  hare 
caused  in  whole  or  in  part  the  intoxication 
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of  any  person  shall  t>e  liable  severally  and 
Jointly  with  the  penioa  or  persons  selling  or 
^Ting  Intoxicating  liquors  aforesaid  for  all 
damages  sustained  and  for  exemplary  dam- 
ages." By  these  sections  the  condition  of 
dependence  of  one  person  on  another  is  fully 
recognized,  and  a  private  right  declared,  the 
infringement  of  which  becomes  a  private 
wrong,  for  which  an  action  lies  not  only 
for  compensatory,  but  exemplary, 'damages. 
This  statute  dllfmi  from  the  one  under 
which  the  case  of  Pegram  v.  Stortz  was  de- 
cided, in  that  no  notice  to  the  lawbreaker 
is  required  before  a  civil  suit  can  be  insti- 
tuted; hence  much  of  the  reasoning  in  that 
case  -no  bearing  on  this.  The  main 
question  In  both  cases,  however.  Is  as  to  the 
l^slatlve  intention  in  the  use  of  the  word 
"exemplary."  In  that  case  Judge  Green 
says:  "The  evident  object  of  our  statute 
was  to  recompense  members  of  a  family  for 
certain  losses  sustained  by  the  sale  or  fur- 
nishing  of  intoxicating  liquors  to  a  member 
of  the  family  in  violation  of  certain  specified 
provisions  of  the  statute,  and  ft  was  not  in- 
tended to  punish  the  vendor  of  such  Intoxl- 
catlng  liquors."  This  Is  on  the  theory  that 
the  legislature  understood  before  the  enact- 
ment of  the  law  what  definition  would  be 
given  by  him  to  the  word  "exemplary,"  a 
matter  of  impossfbillty.  But  It  is  quite 
plain  that  the  legislature  had  in  contempla- 
tion the  very  ordinary  and  commonly  ac- 
cepted meaning  of  the  word  "exemplary," 
and  it  was  their  evident  intention  to  pro. 
vide  both  civil  and  criminal  punishment  for 
the  willful  lawbreaker,  as  the  most  eCTec- 
tual  means  to  prevent  the  evils  of  intoxica- 
tion or  excessive  drinking.  Bean  v.  Green, 
33  Ohio  St  451;  EawUns  v.  Vldvard,  34 
Hon,  200.  The  wrong  from  which  the  In- 
jury results  being  criminally  unlawful,  is 
wanton,  and  therefore  a  proper  case  for  the 
Imposition  of  exemplary  damages.  The 
tradency  of  the  earlier  decisions  in  some 
states,  when  the  legislation  on  the  subject 
was  new  and  untried,  was  to  hold  that  ag- 
gravating circumstances,  In  addition  to  the 
proof  that  the  sale  was  unlawful  and  inju- 
rious, were  necessary  to  be  shown  to  Justify 
the  assessment  of  exemplary  damages  ac- 
cording to  the  common-law  rule.  Franklin 
V.  Schermerhom,  8  Hun,  115.  But  the  later 
and  better<»nsldered  decisions  are  to  the 
effect  that,  where  the  sale  is  shown  to  be 
Injurious  to  the  plaintlET  in  person,  prop- 
erty, or  means  of  support,  the  fact  that  It 
was  knowingly  made  in  direct  violation  of 
the  statute,  without  any  other  aggravating 
circumstance,*  furnishes  sufficient  grounds 
for  the  Imposition  of  exemplary  damages. 
Schneider  v.  Hosier,  21  Ohio  St.  08;  Bean  v. 
Green.  33  Ohio  St  444;  Davis  v.  Standlsh, 
26  Hun,  615;  Rawlins  v.  Vidvard,  34  Uun, 
209;  Weltz  v.  Ewen,  50  Iowa,  34;  Jockers 
V.  Bergman,*  29  Kan.  110.  Our  legislature 
has  BO  declared,  and  in  doing  so,  not  having 
exceeded  Its  constitutional  bounds,  its  en< 
T.22s.B.no.l — 6 


actment  Is  b^ond  the  pale  of  Judicial  Intras 
ference.  If  the  law  is  unwise  or  injudicious 
or  op^tes  too  harshly  or  severely,  the  re- 
sponsibility must  rest  with,  and  an  appieid, 
for  relief  must  be  to,  the  legislature,  and 
not  to  the  Judiciary,  who  are  powerless  to 
alleviate  the  sererlty  of  any  constitutional 
enactment. 

In  considering  the  motion  for  a  new  trial 
it  is  the  well-settled  rule  that  the  weight  of 
the  testimony  is  for  the  Jury,  and  not  for 
the  court;  and,  unless  the  verdict  is  plainly 
contrary  to  the  weight  of  the  testimony,  it 
will  not  be  disturbed. 

Thus  viewing  this  case,  the  unlawful  sales 
of  intoxicating  liquors  injurious  to  the  plaln- 
tifiTs  means  of  support  are  fully  established. 
The  husband  had  become  an  habitual  drunk- 
ard, squandered  all  his  property,  and  de- 
serted his  family,  because  of  his  Intemperate 
habits,  leaving  the  wife  to  support  herself 
and  children.  The  surviving  defendant  in- 
sists as  a  sole  objection  to  the  sufficiency  of 
the  evidence  that  no  knowledge  of  the  drink- 
ing habits  of  the  husband  was  brought  home 
to  the  defendants.  There  might  have  been 
some  grounds  for  this  objection  had  he  not 
testified  himself  with  regard  thereto,  and 
given  as  his  reason  for  not  selling  the  hus- 
band anything  to  drink  that  he  knew  bis 
wife  did  not  want  him  to  have  any,  and 
knew  the  way  he  got  when  be  was  next  door. 
Evidently  the  Jury  believed  his  admissions, 
and  gave  him  full  credit  therefor,  but  dis- 
believed and  disregarded  his  testimony  de- 
nying the  sal^  concerning  which  he  was 
contradicted  by  other  witnesses  in  the  case. 
There  are  various  other  circumstances  shown 
in  the  evidence  from  which  the  Jury  could 
Infer  be  had  full  knowledge  of  the  drunken 
habits  of  the  husband.  Their  verdict  being 
supported  by  evidence,  cannot  be  disturbed, 
although  the  court  might  have  disagreed 
with  their  finding  had  they  been  on  the 
'Jury. 

As  to  what  would  be  a  proper  amount  to 
assess  by  way  of  punishment  for  the  private 
wrong  done  to  operate  as  a  warning  and 
prevent  repetition  of  similar  wrongs,  many 
minds  might  well  differ,  and,  the  legislature  ■ 
not  having  seen  proper  to  fix  any  limit  the 
Jury  become  the  sole  and  final  Judges,  unless 
their  finding  evinces  passion,  prejudice,  pai^ 
tiallty,  or  corruption;  and  the  court  cannot 
invade  their  province.  Under  the  law  as 
applied  to  the  circumstances  of  this  case, 
$750  is  not  an  excessive  verdict.  Battreil  v. 
Railway  Co.,  34  "W.  Va.  232,  12  S.  E.  699; 
Boriaud  V.  Barrett,  76  Va.  128. 

The  defendant  might  well  insist  that  the 
punishment  Is  severe;  that,  If  he  had  not 
made  the  sales  complained  of,  others  would 
have  done  so;  and  that  the  sale  of  intoxi- 
'  cants  being  a  legitimate  business,  there  were 
divers  ways  in  which  a  person  In  the  habit 
of  drinking  to  intoxication  could  and  would 
obtain  the  means  to  satisfy  an  uncontrollable 
thirst;  and  that  be  should  not  be  made  the 
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scapegoat  or  sacrifice  for  the  sins  of  others. 
The  answer  suggests  itself  that,  although  the 
law  licenses  drinking  as  a  source  of  revenue, 
It  seeks  to  prevent  and  suppress  Intem- 
perance, with  Its  long  line  of  attendant 
evils;  and  the  legislature,  with  this  end  In 
view,  has  anthortzed  the  infliction  of  ex- 
emplary damages.  That  the  spirit  and  man- 
ifest intention  of  the  law  Is  good,  cannot  be 
denied;  and  If  it  could  be  made  to  effect 
the  object  of  Its  originators  it  will  confer 
upon  society  a  boon  of  Inestimable  value; 
and,  even  though  It  should  only  succeed  in 
diminishing  to  a  limited  extent  the  wide- 
ijpread  sorrow,  poverty,  and  misery  Inflicted 
on  the  helpless  and  innocent  by  the  wretch- 
ed slaves  of  a  depraved  and  vicious  appetite, 
Its  enactment  will  not  have  been  in  vain. 
That  It  may  prove  entirely  abortive  is  not  a 
valid  reason  why  the  court  should  refuse  to 
enforce  or  the  defendant  decline  to  obey  It, 
although  It  might  furnish  a  potent  reason 
why  the  legislature  should  amend  or  repeal 
it  There  being  no  sufficient  error  to  Justify 
the  reversal  of  the  judgment  of  the  circuit 
court,  it  Is  affirmed. 

BRANNON,  J.  Judges  HOLT,  ENGLISH, 
and  myself,  lest  we  be  misunderstood,  con- 
clude that  a  short  note,  to  express  our  posi- 
tion, is  called  for  In  view  of  the  opinion  In 
this  case.  In  consultation  we  suggested  that 
we  did  not  feel  called  upon.  In  a  judicial 
opinion,  to  assert  or  deny  any  particular  dis- 
tinctive Christian  creedordogma.  Biaekstone 
Is  referred  to  in  the  above  opinion.  He  was 
writing  law  for  a  government  in  which 
church  and  state  were  united,  a  particular 
church  and  its  creed  being  an  integral  part 
of  that  government;  but  It  is  our  boast  that 
ours  is  a  government  In  which  church  and 
state  are  separated  by  the  letter  of  our  con- 
stitutions, by  governmental  administration, 
and  by  the  sentiment  of  our  people.  In  this 
land  every  one  may  worship  and  believe  as 
bis  conscience  and  mind  approve.  Our  gov- 
ernment knows  no  distinctive  Christian  or 
other  creed,  merely  as  such,  but  grants  ab- 
solute tolerance  to  all  creeds  and  beliefs; 
and  our  population  is  composed  of  people  of 
many  differing  Christian  denominations  and 
of  other  creeds.  As  men  and  citizens  they 
are  equal  before  the  law,  the  government, 
and  the  public  courts.  The  government  Is 
by  all,  for  all,  and  of  all  the  people.  This 
court  Is  a  part  of  that  government.  Its  duty 
Is  to  expound  alike  for  all  the  municipal  law 
of  the  land,  and  when  it  does  that  Its  func- 
tion Is  performed.  It  Is  not  Its  duty  or  pre- 
rogative to  expound  religious  principles,  or 
expressly  or  Impliedly  disparage  any  man's 
belief.  While  we,  as  individuals,  have  the 
highest  regard  and  respect  for  Christianity 
generally,  we  do  not  think  It  proper,  in  an 
opinion  of  this  court,  to  appear  to  espouse 
or  oiforce  any  partlcDlar  or  distinctive  Chris- 
tian creed. 


(40  W.  V«.  S4») 

DUNN'S  EX'BS  y.  RBNICK  et  aL 
(Snpreme  Court  of  Appeals  of  West  Virginia. 

April  S,  1895.) 

£8TATB  or  Deokdbkt  — Taxbb  on  Land  Dbvibsu 
—Fund  vob  Fi.tmb::t— -Rbs  JoniOATA— Dbcbbb 
— RsunoH  TO  First  Day  or  Tsbm— Bill  or 
Rbvibw— Salb  bt  Exboutorb. 

1.  A  will  directs  executors  to  sell  certain  land 
to  pay— First  a  certain  debt;  next,  a  legacy  to 
Mra.  Dnnn;  next,  a  legacy  to  Mrs.  McNeal;  and 
the  reaidae  of  proceeds  to  be  egnally  divided  be- 
tween them  and  two  other  children.  The  execu- 
tors tiave  a  naked  power  to  sell,  and  the  legal  title 
desceods  to  those  four  children,  as  heirs.  The 
land  Hells  for  only  enough  to  pay  the  debt  and  the 
principal  of  Mrs.  Dunn's  lemcy.  Taxes  on  the 
land  subsequent  to  testator  s  death  are  paid  by 
the  executors,  and  in  this  court,  by  a  former  de- 
cree before  sale,  they  ate  held  to  "be  entitled,  as 
against  the  residuary  legatees  of  a  portion  of  the 
proceeds  of  said  real  estate,  to  credit  for  the  taxes 
80  paid,"  One  of  those  children  (John  Dunn) 
la  given  a  specific  devise  and  legacy.  Bdd,  the 
former  decree  is  not  res  adjudicata  to  fix  upon 
any  of  the  four  residuary  legatees,  receiving  notii- 
ing  as  such  from  the  land,  a  liability  to  contrib- 
ute to  the  payment  of  such  taxes,  either  as  redd* 
nary  legatees,  heirs,  or  persons. 

2.  They  are  not  liable  under  the  will,  as  re- 
siduaty  legatees,  nor  by  law,  ai  hdrs,  for  sndb 
taxes. 

3.  Taxes  arc  not  a  personal  debt,  or  In  the 
nature  of  a  petsooal  debt 

4.  John  Dunn  is  not  liable  for  auch  taxes  by 
reason  of  his  receiving  other  land  and  personalty 
by  specific  devise  and  bequest  under  the  will. 

6.  Sndi  taxes  and  commission  to  the  execu- 
tors on  Bale  must  be  abated  from  Mrs.  Dunn's 
l^acy  by  creditii^  them  on  the  money  in  the  ex- 
ecutors' hands  going  to  her  from  the  sale. 

6.  Demonstrative  legacies  are  subject  to 
abatement,  but  specific  legaaes  ok  noL 

Quaere:  Do  all  proceedings  of  a  court  relate 
to  the  first  day  of  a  term? 

Quaere:  Does  computation  of  time  limiting  a 
bill  of  review  begin  at  the  first  day  of  the  term, 
or  at  Ihe  date  of  actnal  entry  of  the  decree? 

7.  Thou^  a  decree  or  judgment  relate  to  the 
first  day  of  a  term,  yet  if  the  case  was  not  ready 
for  bearing  or  trial,  and  therefore  no  judgment 
or  decree  could  have  been  given  on  such  first  day. 
It  does  not  relate  to  the  first  day,  but  has  the  date 
of  its  actual  entry  of  record. 

8.  A  bill  of  review  must  state  substantially 
the  former  bill  or  bills,  the  decrees  snd  proceed- 
ings thereon,  indudlng  the  decree  compLiined  of, 
and  the  point  wherein  the  party  filing  it  is  ag- 
grieved. 

9.  On  a  bill  of  review  for  error  of  law,  that 
error  must  be  collected  from  the  pleadings,  and 
exhibits  filed  with  the  pleadings  snd  ordei-s  and 
decrees,  and  mnst  be  made  out  on  facts  admitted 
in  the  pleadings,  or  stated  in  the  decree  as  facta 
found.  The  depositiona  cannot  be  looked  to.  An 
error  of  the  court' in  reaching  a  wrong  conclusion 
as  to  fticts  upon  the  evidence  Is  not  correctible  by 
bill  of  review,  but  by  appeal. 

10.  No  one  can  correct,  either  by  bill  of  re- 
view or  appeal  or  writ  of  error,  an  error  not  ag- 
grisTing  him. 

11.  A  will  directs  a  sale  of  land  by  two  execu- 
tors. One  only  is  present  at  the  public  auction, 
bnt  Uie  other  consented  that  his  fraexecntor  make 
it  and  ratifies  and  .->Dproves  It.  "Tbe  sale  is  not 
invalid  on  these  facts. 

12.  A  will  directs  a  sale  of  land  by  two  ex- 
ecutors. Before  sale  the  executors  bnng  a  suit 
In  equity  to  construe  the  will  and  administer  the 
assets,  making  all  persons  Interested  parties,  and 
In  it  decrees  are  made  directing  a  sale  of  land  by 
both  or  either  of  the  execntors.  sale  is  made 
and  confirmed,  and  a  bill  of  review  is  filed  for 
reversal  of  the  decrte  of  confirmation.  If  there 
were  error  In  the  first  decree,  In  giving  power  in 
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either  executor  to  seU,  that  decree  being  appeal- 
able and  final,  and  relief  aKainst  it  bj  bill  of  re- 
view or  ^ipeal  barred  br  BnutatUm,  rerersal  of 
the  decree  of  oonfiimation  would  not  afEect  tt. 
It  coald  not  be  reached  b;  bill  of  review,  and  a 
sale  by  one  executor  tmder  It  would  be  Talid,  and 
beyond  reach  by  Bach  bill  of  review. 

13.  No  bill  of  review  for  error  of  law  will  lip 
to  a  decree  of  the  supreme  court  of  appeals. 

Can  one  of  two  executors  aeH  land  under  a 
will? 

(Syllabns  by  the  Court) 

Appeal  from  circuit  court,  Oreoibrier  comi- 
ty. 

Bill  by  Jobn  W.  Dunn's  executora  agatust 
Bobert  W.  Reolck  and  otberB.  From  a  de- 
cree In  faTor  of  plalntifftk  defendants  Sallie 
P.  and  Henry  C.  Dunn  appeal.  Affirmed. 

A.  C.  Snyder,  for  appellants.  J.  W.  Ar- 
buckle  aud  Brown,  Jackson  &  Knight,  for  ap- 
pellees. 

BRANNON,  J.  John  W.  Dunn  died  leav- 
ing four  children,— Lizzie  J.  Renick,  Sate  V. 
McNeal,  John  R,  Dunn,  and  Henry  O.  Dunn. 
By  his  will  he  gave  a  tract  of  land  called 
the  "Home  Place"  to  John  R.  Dunn,  and 
certain  personalty.  He  directed  the  sale  of 
a  storehouse  in  Lewlsburgb,  and  ttiat  out  of 
Its  first  proceeds  there  should  be  paid  to  bis 
daughter  Kate  V.  McNeal  $1,000,  and  tbat 
the  residue  go  to  John  R.  Dunn.  He  gave 
to  a  servant  $50.  He  gave  to  Lizzie  J.  Re- 
nick  an  indebtedness  against  her  husband. 
And  he  directed  that  his  executors,  at  such 
time  as  they  should  Judge  would  promote  a 
sale  for  the  largest  price,  should  sell  certain 
land  in  Kanawlia  county,  and  that  out  of  Its 
first  proceeds  they  pay  certain  Indebtedness, 
(about  $3,000}  of  his  son  Henry  C  Dunn,  and 
secondly  pay  $7,000  to  Sallle  P.  Dunn,  wife 
of  Henry  C.  Dunn,  upon  certain  trust;  and 
he  directed  that,  out  of  a  fund  formed  from 
the  residue  of  the  proceeds  of  sale  of  the 
Kanawha  land  and  the  collection  of  debts 
due  him,  bis  executors  pay,  first,  $735  to 
Kate  v.  McNeal,  and  that  Its  residue  be 
equally  divided  t}etween  Lizzie  J.  Renick, 
Sallie  P.  Dunn,.  John  R.  Dunn,  and  Kate  V. 
McNeal.  The  Kanawha  land  remained  un- 
sold for  nearly  seven  years  after  the  testa- 
tor's death,  and  when  sold  brought  $10,000 
only,— jnst  the  amount  given  by  the  will 
for  payment  of  indebtedness  of  Henry  C. 
Dunn  and  the  legacy  to  bis  wife,  Sallie  P. 
Dunn.  In  the  Interim  between  the  death  of 
the  testator  and  the  sale,  taxes  on  this 
Kanawha  land  were  paid  by  the  executors. 
Some  five  years  after  the  testator's  death 
the  executors  brought  this  suit  In  the  cir- 
cuit court  of  Greenbrier  county  to  have  the 
will  construed,  and  for  other  purposes;  and 
the  case  once  before  came  to  this  court,  and 
the  decision  then  made  will  be  found  in  33 
W.  Va.  476,  10  S.  E.  810.  This  court  thMi 
decided  that  the  taxes  so  paid  should  be  re- 
funded the  executors.  When  the  case  went 
back  to  the  circuit  court  from  this  court,  a 
further  executorial  account  was  stated,  and 


a  balance  was  ascertained  to  be  due  the  ex- 
ecutors of  $1,699.15,  made  up  of  taxes  paid 
by  them  on  the  Kanawha  lands,  the  com- 
mission to  the  executors  on  Its  sale,  and 
costs  in  this  suit  The  circuit  court  decreed 
that  the  executors,  out  of  money  arising  from 
the  sale  of  the  Kanawha  land,  retain  the  said 
balance  found  due  them,  which  operates  to 
make  the  legacy  to  Sallie  P.  Dunn  pay  the 
whole  of  it,  by  abating  It  that  much.  Hen- 
ry C.  Dunn  and  Sallie  P.  Dunn  appeal. 

For  them  It  is  contended  that  such  balance 
in  favor  of  the  executors  Is  chargeable  equal- 
ly on  the  four  persons  who  are  the  legatees 
of  any  residuum  which  might  remain  from 
the  sale  of  the  Kanawha  land  after  paying 
the  $10,000  given  to  pay,  first,  the  indebted- 
ness of  Henry  C.  Dunn,  and  next  the  legacy 
to  Sallie  P.  Dunn,  and  next  the  legacy  to 
Kate  y.  McNeal,  and  that,  as  two  of  them 
(Mrs.  Renick  and  Mrs.  McNeal)  are  Insolvent, 
It  ought  to  be  paid  by  Sallle  P.  Dunn  and 
Jobn  R.  Dunn.  It  Is  claimed  that  this  is 
Inexorably  so,  by  reason  of  the  former  deci- 
sion of  this  court;  that  It  is  res  adjudlcata 
as  to  this.  Let  us  see  as  to  this.  This 
court,  in  Its  former  decision  In  the  case, 
held  "that  the  executors  had  a  naked  power 
to  sell,  without  any  title  vested  In  them,  but 
that  title  vested  In  the  four  children,  as  heirs, 
and  tliat  if  the  heirs  permitted  the  land  to 
be  returned  delinquent  for  taxes,  and  the 
executors,  to  prevent  the  loss  of  the  land, 
paid  taxes,  they  would  be  entitled,  as  against 
the  residuary  legatees  of  a  portion  of  the 
proceeds  of  said  real  estate,  to  credit  for  the 
taxes  so  paid."  Judge  Snyder,  in  the  opin- 
ion, said:  "The  title  to  this  farm  descended 
to  and  vested  In  the  heirs,  subject  to  -  the 
naked  authority  in  the  executors  to  sell  It 
In  the  manner  prescribed  by  the  will.  The 
heirs  (that  is,  the  four  children  of  the  tes- 
tator) were  liable,  as  the  owners,  for  the  tax- 
es on  the  farm.  ♦  ♦  *  If  It  was  not  the 
duty  of  the  executors  to  preserve  the  farm 
by  paying  the  taxes.  It  is  certain  that  the 
heirs  cannot  Justly  complain  that  they.  In 
good  faith,  under  a  belief  that  it  was  their 
duty  to  do  so,  did  what  the  heirs  neglected 
to  do.  The  payment  of  these  taxes  was  for 
the  benefit  of  the  estate,  and,  those  entitled 
to  the  residuum  being  those  whose  duty  It 
was  to  pay  them,  It  is  entirely  equitable  tbat 
the  executors  should  be  credited  with  the 
amount,  as  against  the  residuary  legatees  for 
whose  benefit  the  payment  was  made." 
This  holding  of  the  court,  as  explained  by 
this  quotation  from  the  opinion,  makes  the 
foundation  on  which  rests  the  plea  of  res  ad- 
judlcata.  Now,  at  the  date  of  that  decision 
the  land  bad  not  been  sold.  It  could  'toot 
then  be  foreseen  what  it  would  sell  for,  or 
whether  there  would  or  would  not  be  any 
balance,  after  paying  the  $10,000  given  to 
Henry  0.  Dunn's  debts  and  his  wife,  Sallle 
P.,  and  Mrs.  McNeal,  to  go  to  the  residuary 
legatees.  When  sold,  It  brought  jnst  enough 
to  pay  that  $10,000,  without  Interest,  lear- 
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iDg  nothing  to  go  to  the  residuary  legatees. 
Did  the  court  mean  to  Bay  that  the  four 
residuary  legatees  should  each  pay  one* 
fourth,  of  the  taxes  on  the  land,  whether 
they  should  receive  anything  from  It  or  not? 
Had  the  sale  left  a  balance  to  go  to  them, 
clearly  these  taxes  should  be  paid  out  of -that 
balance,  because  the  said  $10,000  was  paya- 
ble first,  Mrs.  McNeal's  legacy  of  9735  next, 
and  these  legacies  ought  to  be  paid  net, 
dear  of  abatement  for  taxes,  and  the  four 
children  get  only  the  balance,  they  being 
legatees  of  only  a  resldnnm.  That  Is  what 
the  court  meant;  but  when  there  is  no  re- 
iddvnm  to  go  to  them,  and  they  get  not  a 
cut;  where  la  the  reason  for  charging  the 
taxes  to  tbem?  The  bict  uf  this  deficiency 
was  not  b^ore  the  court,  because  nonexlst' 
ent  vrhea  It  rendered  that  decision.  The 
court  only  meant  to  charge  the  residuary 
legatees  with  taxes,  In  case  they  received 
anything  as  such  legatees.  If  we  charge 
them,  on  what  theory  shall  we  base  the 
charge?  Shall  we  say  these  four  children 
were  heirs,  and  liable  for  the  taxes?  They, 
as  heirs,  held  only  the  dry  legal  title,  with- 
out substantial  Interest,  because  they  held 
subject  to  the  itower  of  sale  to  answer  cer- 
tain purposes.  They  should  not  pay  simply 
as  heirs,  receiving  nothing  as  heirs.  The 
taxes  could  create  no  personal  obligation,  as 
belrs,  upon  them.  Taxes  are  not  a  debt;  or 
In  the  nature  of  a  debt  Board  of  Educa- 
tion of  Cabin  Greek  DlQt  v.  Old  Dominion 
I.  M.  &  M.  Co..  18  W.  Va.  441.  When  Judge 
Snyder  said  the  heirs,  who  were  the  residu- 
ary legatees  also,  were  liable  for  the  taxes, 
be  said  so  because  at  that  date  they  had 
an  apparent,  probable  interest;  but  he  never 
contemplated  or  Intended  to  decide  the  liabil- 
ity for  those  taxes,  as  between  SalUe  P.  Dunn 
and  the  other  residuary  legatees,  upon  the 
basis  of  there  being  no  residuum  for  distri- 
bution. And  observe  that  Judge  Snyder 
said  that  the  executors  would  be  entitled  to 
have  the  taxes  "credited  as  against  fbe  resid- 
uary legatees  for  whose  benefit  the  payment 
waa  made."  The  very  word  "credited"  sup- 
poses something  going  from  the  executors  to 
the  residuary  legatees.  A  sum  cannot  be 
credited  when  there  is  nothing  on  whlcli  to 
credit  it  And  It  Is  to  be  credited  "against 
the  residuary  legatees  for  whose  benefit  the 
payment  was  made."  Fot  whose  benefit 
was  It  made?  At  date  of  payment  it  was 
apparently,  or  might  be,  for  all  the  four 
children,  though  first  and  foremost  for  Mrs. 
Sallle  P.  Dunn's  benefit,  she  being  the  pre- 
ferred legatee;  but,  as  It  turned  out  when 
the^ale  was  made,  it  was  for  her  sole  bene- 
fit^ Now.  the  decision  says  It  must  be  "cred- 
ited" In  favor  of  the  executors  on  the  fund 
In  their  hands  arising  from  the  sale,  and, 
as  there  is  no  fund  In  favor  of  the  residuary 
legatees,  it  foUows  that  It  must  be  abated 
from  Sallle  P.  Dunn's  legacy.  So,  this  for- 
mer decision,  logically  applied  to  the  facts 
as  they  now  exist,  is  stronger,  as  a  matter 


of  res  adjudlcata,  in  ftivor  of,  than  against, 
the  decree  complained  of.  Never  did  the 
court  think  of  saying  In  the  former  ded- 
alon  that  those  residuary  legatees  should  be 
bound  to  pay  those  taxes  as  a  matter  of 
personal  obligation.  Tet  that  Is  what  Is 
proposed  to  be  deduced  from  that  decision. 
The  simple  fact  that  the  balance  due  the 
executors  should  be  "credited"  upon  what 
was  expected  to  come  to  their  bands  tor  dis- 
tribution among  the  residuary  legatees  abso- 
lutely rep^  and  negatives  all  idea  that  the 
legatees  were  to  be  personally  bound,  or 
pay  othwwlse  than  by  abatement  from  what 
should  be  coming  to  them.  The  record,  as 
then  before  the  court,  inspired  a  reasonable 
expectation  that  there  would  be  a  residuum, 
as  the  valuation  placed  on  the  land  was 
largely  in  excess  of  vhat  it  finally  realized. 

Is  It  because  of  their  character  as  resldo- 
ary  legatees  that  they  should  pay?  They 
never  became  such.  Tbey  recdved  nothing 
as  such.  Had  they  taken  anything,  tb^ 
would  have  taken  it  subject  to  the  burden. 
It  Is  not  possible  that  their  mere  nomina- 
tion in  the  wUl  as  residuary  legatees  would 
Impose  a  personal  reaponslblllly.  No  mwe 
woidd  It  do  BO  than  if  they  were  strangers 
to  the  wllL  Neither  SalUe  P.  Dunn,  nor 
any  one  else,  la  liable  as  residuary  legatee, 
as  there  is  no  residuum;  but  because  the 
executors  are  entitled  to  a  refundment  of 
the  taxes,  there  l>eing  no  other  assets  to  pay 
them,  and  they  having  been  spent  for  this 
land,  thwe  comes  a  necessity  to  abate  them 
from  her  legacy.  None  of  the  four  have 
any  relation  to  a  residuum,  there  bdng 
none.  It  cannot  be  thought  for  a  moment 
that  John  R.  Dunn  Is  to  be  charged  because 
be  was  devisee  of  another  tract  of  land  and 
legatee  of  certain  personal  property,  because 
that  devise  and  that  l^^y  are  specific  In 
character.  A  specific  legacy  Is,  liable  to 
ademption,  but  not  to  abatement.  The  leg- 
acy payable  to  iin,  Dunn  out  of  the  sale  ot 
the  Kanawha  land  is  a  demonstrative  leg^ 
acy.  and  subject  to  abatemmt;  and  snrd^ 
Mrs,  Dunn  cannot,  as  owner  of  a  demon- 
strative legacy,  call  on  John  R.  Dunn,  the 
owner  of  a  specific  legacy  and  devise  to  re- 
lieve her  legacy  from  abatement  or  toss 
from  these  taxes  and  commissions,  bnt  must 
suffer  the  abatement  alone.  John  R.  Dunn 
gets  his  specific  legacy  and  devise  without 
abatement,  whether  Mrs.  Dunn  gete  her  leg- 
acy or  not.  Morrlss  v.  Garland,  78  Va.  215; 
Bradford  v.  McConlbay,  15  W.  Va.  760;  2 
Lomax,  Ex'rs.  p.  60,  c.  1,  S  3;  2  Redf.  Wills, 
p.  456,  c.  13,  I  7,  subsecs.  1,  9.  This  espe- 
cially so,  seeing  that  the  cause  of  the  abate- 
ment is  taxes  on  the  Kanawha  land  Itself, 
and  subsequent  to  testator's  death.  A  de- 
cree against  those  legatees  cannot  be  war< 
ranted  on  the  idea  that  the  executors  have 
overpaid  beyond  assets,  as  all  the  facts  to 
Justify  that  theory  ore  not  present,  and  es- 
pecially as  this  payment  was  on  account  of 
this  particular  laud, .  and  aftw  testator's 
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death.  An  execator  cannot  neorer  a  Tolun- 
tary  payment  to  a  legatee  when  deflciency 
appears.  Davis  v.  Newman,  2.  Rob.  (Va.) 
664;  2  Lomax,  Bx'rs,  173;  1  Rop.  Leg.  456. 

It  Is  urged  in  argument  that  the  testator 
intended  to  make  his  children  equal;  that 
what  was  given  to  John  R.  Dunn,  and  the 
$10,000  given  for  the  debts  of  Henry  C 
I>unn  and  the  legacy  to  bis  wife,  SaUle  P., 
were  at  the  death  of  the  testator  equal,  but 
that  John  R.  Dunn  occupied  his  farm  from 
the  testator's  death,  while  Sallie  P.  Dunn 
did  not  reall»  her  legacy  for  nearly  seren 
years,  when  the  sale  of  the  Kanawha  land 
was  made;  and  that  this  inequality  some- 
how calls  upon  John  R.  Dunn  to  share  the 
burden  of  the  balance  due  the  aeicntora.  I 
do  not  see  that  the  accidental  circumstance 
of  delay  of  the  sale  should  produce  this  re- 
mit, even  were  there  no  fxOxex  facts  here  to 
come  in,  if  we  are  to  consider  dtrcumstances 
of  equity.  But  Sallle  P.  Dunn  and  hns- 
hand  during  those  years  occupied  and  de- 
rlTed  support  from  the  Kanawha  lands, 
without  rent,  which  Is  reported  by  the  com- 
missioner to  be  worth  f 1,200  per  annum,— 
mora  than  Interest  on  her  legacy,  and  mora 
than  lnt««8t  <«i  what  was  given  John  B. 
Dunn,  and  certainly  as  great  as  the  yearly 
Taloe  of  what  John  B.  recelred.  And  John 
B.  Dnnn  Is  not  responsible  for  delay  of 
salew  That  was  a  matter  vrith  the  executors; 
and  not  only  John  B.  Dnnn,  but  Sallie  P. 
I>nnn  and  her  husband,  objected  to  a  pro- 
posed sale  at  a  much  larger  sum  than  was 
finally  realised. 

It  la  said  that  the  taxes  were  a  debt  made 
for  the  benefit  <^  the  estate.  Bat  it  was 
no^  but  simply  for  the  benefit  of  tiie  own> 
era  of  the  Kanawha  land,  turning  out  to  be 
Sallie  P.  Dnan  alone.  There  Is  no  obliga- 
tion on  John  B.  Dunn  to  contribute  to  it  as 
a  debt  before  the  death  of  the  testator. 
And,  beirides,  he  was  a  specific  devisee  and 
legatee. 

It  Is  said  that  the  delay  of  sale,  and  conse- 
quent accrument  of  taxes,  could  have  been 
aroided  at  any  Ume  1^  the  turning  orer  to 
Sallle  P.  Dunn,  by  the  others  Interested,  of 
the  Kanawha  land.  They  expected,  as  did 
Sallle  P.  Dnnn  and  her  husband,  that  the 
land  would  bring  more.  Is  It  reasonable  or 
Just  to  visit  np<»k  them  a  penalty  for  not 
giving  up  a  fair  chance  of  realizing  some- 
thing trom  this  land?  Is  the  omission  to 
do  so  at  all  pertinent?  If  we  compare  de- 
fault of  duty  between  the  children,  we 
should  rather  expect  Sallle  P.  Dnnn  to  pay 
the  taxes,  as  she  was  In  possession,  receiv- 
ing laige  rents  and  profits  from  houses  on 
It  and  from  support,  and  bad  the  latest  In- 
terest to  save  It,  as  legatee.  The  tenant  Is 
liable  in  the  first  Imtance  for  taxes,  though 
the  landlord  Is  ultimately,  and  the  tenant 
may  deduct  them  out  of  rent  1  Tayl. 
LandL  &  Ten.  S$  Ml,  395;  Code,  c.  30,  H  9> 
Ifi.  But  she  paid  no  rent  Why  Is  It  Ineq- 
nltable  to  charge  her  with  taxes?   So,  I 


conclude  that  the  taxM,  and  a  UatioH 
commission  on  sale,  should  be  abated  from 
the  proceeds  of  sale  in  the  hands  of  the  ex- 
ecutors, as  the  court  bel^w  decreed,  and 
that  John  B.  Dunn  and  Mre.  Renick  and 
Mrs.  HcNeal  cannot  be  made  to  pay  any 
part  thereof.  Certainly  the  commission  ,on 
the  sale  should  be  deducted  from  the  pro- 
ceeds of  the  land. 

Another  question  arises  In  this  case,  and 
an  important  one,  not  only  In  this  case,  but 
in  general  practice.  I  can  but  regret  that 
we  have  not  any  argument  of  counsel  or 
dtatlon  of  authority  on  this  Important  point, 
and  I  have  myself  been  unable  to  find  point- 
ed authorl^  upon  it  The  appellees  ten- 
dered a  bill  of  review  to  reverse  the  decree 
■confirming  the  sale,  and  to  set  aside  the  sal^ 
and  It  was  dismissed  as  tendered  too  late, 
and  a  brief  of  counsel  for  appellees  asks  us 
to  reverse  the  action  of  the  court  In  dismiss- 
ing the  bill  of  review.  The  decree  sought  to 
be  reversed  by  the  bill  of  rerlew  was  actual- 
ly entered  June  30,  1890,  and  the  bill  of  re- 
view was  tendered  July  1,  1893.  By  Oode, 
c.  133,  S  :^  a  bill  of  review  must  be  filed 
"withhi  three  years  next  after  such  decree." 
SbaU  we.  In  the  computation  of  time,  ex- 
clude the  30til  day  of  June,  1890?  I  think  It 
must  be  excluded.  Section  12,  c.  13,  Code, 
enacts,  as  a  general  rule  In  the  construction 
of  statutes,  that  "the  time  within  which  an 
act  Is  to  be  done  shall  iw  computed  by  ex- 
cluding the  firat  day  and  Indu^g  the  last" 
Ihe  statute  limiting  prosecutions  of  misde- 
meanors uses  the  same  words,  "next  after," 
used  In  the  limitation  for  bills  of  review; 
and  in  State  v.  Beasley,  21  W.  Va.  777.  It 
was  held  that  where  an  offense  was  on  June 
8,  1878,  and  the  indictment  June  3,  1879,  the 
day  of  the  commission  of  the  offense  must 
be  counted  out,  under  the  statute,  and  that 
the  indictment  was  In  Umew  I  think  this 
would  be  so  without  the  statute,  though 
there  has  beoi  much  controversy  on  this  ap- 
parently simple  question.  1  Rob.  Prac.  422; 
State  V.  Beasley,  21  W.  Va.  780;  Aug.  Idm. 
H  4S,  CO..  Thus  fftr  the  bill  of  review  is  not 
barred.  But  another  question  arises,  which 
brief  of  counsel  raises,— the  Important  one, 
on  which  we  are  without  hdp  trom  the 
briefs  filed  by  counseL  While  the  decree 
was  actually  entered  June  30, 1S9(^  the  term 
of  court  began  June  23d.  It  Is  contended 
that  we  must  be^n  to  compute  time  against 
the  blU  of  review  from  June  23,  1890.  This 
is  practically  an  important  question.  When 
do  yon  commence  to  compute  time  a^lnst 
a  bill  of  review,  or  writ  of  error  or  appeal, 
or  petition  of  a  nonresident  for  rehearing, 
and  In  other  instances  that  may  occur  in 
practice?  What  Is  the  date  of  rendition  of 
a  decree  or  judgment,  the  first  day  of  the 
term,  or  the  date  of  actual  entry  of  record? 
I  incline  to  think  the  date  of  actual  entry 
has  been  used  in  practice.  It  is  strange 
that  though  works  on  appeals  discuss  the 
subject  of  limitation  of  appeals,  and  llmlta- 
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tloiiB  gmmdty,  they  do  not  just  meet  tbls 
point  I  hare  found  nothing  exactly  npon 
It  "The  term  of  a  conrt  Is  In  legal  con- 
templation as  aaa  day.  and,  though  It  may 
be  open  many  days,  all  Its  acts  refer  to  its 
commencement  with  the  particular  excep- 
tions In  which  the  law  may  direct  certain 
acts  to  be  done  on  certain  other  days.  It  is 
seldom  necessary  that  the  day  of  any  pro- 
ceeding should  appear,  In  making  up  the  rec- 
ord, distinct  from  that  of  ttxe  b^lnnlng  of 
the  term,  though  a  minute  may  be  kept  of 
each  day's  doings.  Nor  Is  It  necessary  that 
there  should  be  adjoummoits  from  day  to 
day,  after  the  term  Is  once  opened  by  the 
Judge;  nor.  If  there  should  be,  that  they 
nbould  be  recorded.  In  order  to  preserve  the 
authority  of  the  court  to  poform  Its  func- 
tions. The  court  may  In  &ct  not  adjourn 
during  the  whole  term,  but  be  always  open, 
though,  for  couT^enee  of  suitors,  an  hour 
of  a  particular  day,  or  of  the  next  day,  may 
be  given  tor  their  attendance.  If  the  record 
state  the  time  of  doing  an  act  u  the  state- 
ment Is  unnecessary,  so  It  Is  harmless  sur- 
plusage, unless  the  day  be  beyond  the  pe- 
riod to  which  the  term  legally  extends."  So 
said  the  supreme  court  of  North  Carolina  in 
State  T.  Uartln,  2  Ired.  122.  I  think  It  a 
correct  statement  of  the  law,  as  the  common 
law  certainly  considers  a  term  of  court 
though  mnntaig  over  divers  days,  one 
day.  1  Lomax,  XHg.  287.  Judge  Tucker  said 
In  Dew  V.  Judges,  3  Hm.  &  M.  27:  "The 
term  *se8sIon,'  when  applied  to  courts, 
means  the  whole  term;  and  In  l^al  con- 
struction tiie  whole  term  is  construed  as  but 
one  day,  and  that  day  is  always  referred  to 
the  first  day,  or  commencement  of  the 
term."  I  hardly  think  that  because  our  stat- 
ute contemplates  adjournment  from  day  to 
day,  and  provides  that  each  dfty's  proceed- 
ings shall  be  separately  recorded  and  signed 
by  the  Jndg^  It  cuts  up  the  term  Into  sep- 
arate days,  and  Individuates  each  day  from 
another,  and  changes  the  common-law  rule. 
By  reason  of  this  rule  that  the  whole  term 
Is  one  df^,  the  common  rule  was  that  a 
Judgment  rendered  <m  any  day  has  relation 
to,  and  is  a  Judgment  of,  Its  first  day.  ^dd, 
Prac.  M7;  1  Lomax,  Dig.  287;  1  Black, 
Judgm.  I  441;  2  Freon.  Judgm.  |  369;  Far- 
ley V.  Lea,  32  Am.  Dec;  080.  This  doctrine 
or  rule  had  been  always  recognised  In  Vir- 
ginia before  we  had  a  statute,  but  Is  now 
embodied  In  a  statute,  as  regards  the  effect 
of  the  Judgment  as  a  lien.  C!ode,  c.  138,  |  6; 
Society  V.  Stanard.  4  Momf.  639;  Coutts  v. 
Walker,  2  Leigh.  268;  SUpwIth  r.  Cunning- 
ham, 8  Leigh,  272;  Withers  v.  Carter,  4  Orat 
418  (Baldwin,  J.). 

While  this  is  settled  as  to  Judgments,  I 
had  some  question  as  to  Interlocutory  acts  of 
courts  generally,  though  they  would  seem  to 
fall  under  the  general  rule.  In  Foust  v. 
Trice,  8  Jmies  (N.  C.)  4S0,  It  Is  stated  that 
all  acts  of  court  by  relation,  stand  as  If 
done  on  the  first  day,  and  it  was  held  that 


an  order  of  contlnnance  related  to  the  first 
df^.  A  plea  has  been  held  to  be  a  plea  as 
of  first  day.  Opinion  In  Pope  v.  Brandon, 
20  Am.  Dec.  ^;  note  to  section  442  of  1 
Black,  Judgm.  But  this  was  a  final  decree^ 
and.  In  this  regard.  Is  to  be  deemed  a  Judg- 
ment But  this  fiction  of  relation  of  Judg- 
moits  to  the  first  day  of  a  tarn  Is  not  with- 
out exception.  It  applies  to  cases  where  the 
Judgment  could  have  been  rradered,  but  not 
to  a  case  where  it  could  not  have  been  ren- 
dered, as  where  on  the  first  day  the  case 
was  not  In  c(mdltlon  for  Jndgmoit  Wynne 
▼.  Wynn^  1  Wlls.  Swann  v.  Bioom^  3 
Burrows,  1596;  Coutts  v.  Walker,  2  Leigh, 
278;  Withers  v.  Carter.  4  Orat  416^  418; 
Brown  V.  Hum^  16  Orat  465;  Yates  v. 
Bobertson,  80  Va.  475.  Now,  this  case  was 
not  In  a  condition  to  warrant  a  decree  of 
confirmatlott  of  sale  until  June  SOth,  as  no 
report  of  sole  was  filed  till  then,  so  for  as 
the  record  shows,  and  there  could  not  be 
such  a  decree  without  such  report  Hence 
we  cannot  Commence  to  compute  time  from 
the  23d  of  June,  and  In  no  view  was  the  bill 
of  review  barred.  The  court  gave  that  as 
the  reason  for  ito  dismissal,  but  the  action 
of  a  court  may  be  stated  to  be  on  an  In- 
sufficient reason,  and  yet  be  right  for  a  dif- 
ferent reason.  Tlie  reason  given  Is  Imma- 
terial, and  tbe  question  in  the  appellate 
court -1^  Is  the  decision,  for  any  reason,  cor- 
rect? Opinion  in  Henry  v.  Railroad  Co.,  40 
W.  Va.  — ;  21  S.  B.  863;  Shrewsberry  v. 
Miller,  10  W.  Ta.  lilt.  Then,  la  the  dismiss- 
al of  the  bill  of  review,  for  any  reason,  cor- 
rect? It  is  not  based  on  newly-dlscovered 
matter,  but  on  error  of  law  apparent  on  the 
decree  of  confirmation.  In  the  first  place, 
I  think  it  Is  demurrable.  It  does  not  redte, 
or  even  refer  to,  the  bill,  the  blisls  on  which 
the  superstructure  or  proceedings  stand,  and 
does  not  tell  the  court  what  proceedings  had 
been  had  therein,  save  that  a  decree  had 
been  pronounced  Cfmfirmlng  a  certain  sale, 
which  presupposes  a  prior  decree  or  decrees, 
and  dora  not  comply  with  the  law  of  equity 
pleaulngs  regulating  UUs  of  review.  Amiss 
V.  McOInni^  12  W.  Va.  371;  Story,  Eq.  PL 
SI  420,  638. 

One  ground  for  relief  wbldi  It  assigns  la 
that  an  attorn^  for  Bailie  P.  Dunn  and  her 
husband,  in  the  case,  attended  the  sale,  and 
bid  in  the  property  for  her,  so  announcing,  and 
that  this  hod  the  efCect  to  prevent  bidding, 
and  tiiat  a  r^rt  of  sale  to  her  was  filed, 
and  delivered  to  the  Judge  for  action,  but 
before  decree  It  was  modified  so  as  to  show 
the  attorney  as  the  purchaser,  and  was  so 
confirmed.  This  Is  said  to  be  error  of  law,— 
to  confirm  a  sole  to  an  attorney  of  the  par> 
ties.  Without  inquiry  as  to  whether  this 
fact  of  the  relation  of  attorney  and  client  is 
a  fact  so  appearing  on  the  face  of  the  decree 
as  to  warrant  a  bill  of  review,  I  wUl  say 
that  It  Is  only  the  dlente  of  the  attorney 
who  have  cause  of  complaint  What  ma^ 
ters  It  to  the  parties  filing  the  bill  of  review 
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that  tbe  porchaser  was  an  attorney  of  hoa. 
tile  parties?  It  Is  only  because  of  the  flduci- 
ary  relation  to  hla  cUente  that  the  attorney 
cannot  purchase.  The  act  Is  only  voidable 
on  the  objection  of  bis  clients.  Newcomb 
T.  Brooks,  16  W.  Va.  32.  A  person  cannot 
complain  of  an  error  by  bill  of  review,  un< 
less  it  aggrieves  him,  any  more  than  he  can 
by  appeal  or  writ  of  error.  Laldley  v.  Kline, 

26  W.  Va.  211.  Mere  error,  not  aggrieving 
a  party,  will  not  reverse.    Fant  v.  Lamon, 

27  W.  Va.  229.  And  the  act  being  only  void- 
able, at  the  election  of  the  client,  it  would 
not  be  ground  of  a  bill  of  review  or  error, 
bat  the  subject  of  an  original  bill,  even  at 
their  instance. 

Another  point  of  error  alleged  in  the  bill 
of  review  is  that  the  will  empowered  two 
executors  to  sell,  whereas  one  only  made  the 
sal&  On  this  point  the  question  arose  11. 
my  mind  as  to  what  parts  of  the  record  we 
can  look  to  in  solving  it.  If  we  can  look  on- 
ly to  the  decree  of  confirmation, — the  only 
one  mentioned  in  the  bill  of  review,— wa 
find  that  its  language  negatives  the  ailega* 
tion  of  the  bill  that  the  sale  was  made  by 
one  only  of  the  executors,  as  it  recites  that 
the  case  was  heard  on  the  papers  before 
read,  and  "the  report  of  sale  made  by  the 
plaintiffs,"  and  both  were  plaintiffs.  To 
sustain  this  allegation,  we  must  look  at 
something  else.  Can  we  look  at  the  report 
of  sale,  and  other  decrees?  There  Is  con-> 
fessedly  difficulty  and  confusion,  at  least.  In 
practical  application  of  the  rules  on  tbls  sub^ 
jecL  As  the  rule  is  stated  in  Story,  Bq. 
PL  S  407,  to  sustain  a  bill  of  review  for  er- 
ror of  law  apparent  on  the  face  of  the  de- 
cree, you  must  not  And  it  by  looking  into 
evidence,  but,  taking  the  facts  as  stated  on 
the  face  of  the  decree,  you  must  fiud  the 
error  there,  or  not  at  all;  that  is,  you  can 
look  to  the  decree  only,  and  thus,  If  the 
facts  are  not  set  out  in  it,  a  bill  of  review 
does  not  lie.  The  practice  in  England, 
where  the  rule  originated,  was  to  set  out  the 
facts  found  by  the  court  from  the  pleadlngft 
and  evidence.  As  thus  limited,  the  ground 
for  a  bill  of  review,  under  our  practice,  has 
narrow  scope;  for  our  practice,  and  I  think 
the  proper  one,  is  not  to  detail  the  facts 
found  true  by  the  court  In  a  decree,  but 
after  brtnging  the  cause  on  upon  the  various 
pleadings,  exhibits,  depositions,  etc.,  essential 
to  a  full  presentation  of  the  facts,  to  simply 
decree  the  relief  given.  But  I  think  at  pres- 
ent the  rule  is  broadened;  that  is,  the 
scope  of  a  bill  of  review.  You  cannot  look 
to  dejwBitlons,  nor  can  you  correct  an  er- 
roneous finding  or  decision  of  fact  on  the 
evidence,  which  you  can  only  do  on  appeal; 
but  you  can  look  to  the  bill  and  other  plead< 
Ings,  and  to  all  decrees  and  orders.  I  re- 
peat: Ton  cannot  look  to  evidence;  you  can- 
not find  fault  with  the  decision  of  facts  Dy 
the  court,  and  turn  to  the  depositions  or 
other  evidence  to  prove  It  wrong;  but  yon 
can  look  to  all  the  pleadlnga  on  both  sides, 


and  take  the  facte  in  them  admitted,  or  the 
facts  stated  in  the  decree  as  facts  found  by 
the  court,  and  upon  those  facts  show  mat 
the  decree  Is  wrong  In  law.  You  can  inspect 
the  pleadings  and  their  exhibits,  consider 
the  facts  therein  admitted,  and  Inspect  all 
decrees,  orders,  or  proceedings,  and  take  the 
facts  in  tnem  stated  by  the  court  as  facts 
found  by  it,  and  abow  from  them  that  the 
decree  Is,  in  law,  erroneous.  If  there  be  er- 
ror In  the  decree,  and  you  can  show  It  by 
the  record  thus  limited,  you  can  cure  it  by 
bill  of  review  in  the  same  court  which  pro- 
nounced the  decree;  otherwise,  you  must 
seek  relief  from  that  error  by  appeal. 
Thompson  v.  Edwards,  3  W.  Va.  659;  Nich- 
ols V.  Nichols'  Heirs.  8  W.  Va.  174;  Rawl- 
lugs  V.  Rawllngs,  75  Va.  76,  88;  Thomson 
V.  Brooke,  .76  Va.  160;  Hancock  v.  Hutcher- 
son,  Id.  600;  Bart  Ch.  Prac  334;  Core  v. 
Strlckler,  24  W.  Va.  697. 

Under  these  principles,  we  can  look  to  the 
report  of  sale,  I  think,  to  support  the  bill 
of  review.  It  shows  that  only  one  of  the 
executors  was  present  at  the  sale,  but  the 
other  recognized  and  approved  the  sale  by 
Uniting  in  the  report.  Now,  it  may  be- 
likely  is— -true  that  if  one  executor  had  acted 
throughout  alone  in  the  sale,  without  ap> 
proval,  his  act  would  be  void  as  an  act  un- 
der the  will,  which  conferred  a  mere  naked 
power,  and  that  joint  Johnston  v.  Thomp- 
son,  5  Call,  248;  Deneale  v.  Morgan,  Id. 
407;  I  Lomai,  Dig.  362;  2  Pow.  Dev.  294; 
Brown  T.  Hobson,  13  Am.  Dec.  187;  Floyd 
V.  Johnson,  Id.  255.  It  can  hardly  be  that 
a  sale  would  be  set  aside  merely  because 
both  were  not  at  the  auction;  so  he  con- 
curred In  the  act  by  rauucatlon.  And,  be- 
sides, a  decree  in  the  case  authorized  either 
or  both  the  executors  to  make  the  sale. 
Even  If  that  decree  were  erroneous,  In  de- 
parting from  the  will  in  providing  for  an 
execution  of  the  power  by  one,  it  would  be 
good  until  reversed.  The  court  had  the 
will,  the  property,  and  all  the  parties  be- 
fore it,  for  construction  of  the  will,  for  Its 
execution,  and  the  administration  of  assets 
under  It,  and  I  would  hesitate  long  to  say, 
even  on  appeal.  It  was  for  this  cause  erro- 
neous. But  there  it  stands,  valid,  and  vin- 
dicates the  sale  by  one  executor.  It  was 
an  appealable— indeed,  a  final— decree.  Core 
V.  Strlekler,  24  W.  Va.  689.  Relief  against 
any  error  in  It  was  barred  by  time  against 
an  appeal  or  bill  of  review,  when  the  bui 
of  review  was  filed.  Therefore,  even  on 
appeal  from  the  subsequent  decree  of  con>. 
flrmation,  no  error  In  the  former  decree  could 
be  corrected,  as  on  appeal  from  a  later  de- 
cree there  Is  no  right  to  reverse  prior  de- 
crees, appealable,  rendered  more  than  the 
statutory  period  prior  to  the  taking  of  the 
appeal,  ^^eman  v,  Minghini,  28  W.  Va. 
314.  Therefore,  tnis  bill  of  review  could 
not  possibly  reach  the  decree  authorizing  a 
sale  by  one  of  the  executors,  and,  as  it 
stood  firm,  even  a  sale  by  one  would  b« 
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good  and  iireverslble.  And,  as  ]ast  occurs 
to  me,  that  decree  authorizing  both  or  either 
to  sell  was  affirmed  by  this  coort;  and 
there  can  be  no  bill  of  review  for  error  of 
law  to  a  decree  of  this  court,  or  a  decree  af* 
firmed  by  It  Henry  t.  DaTls,  13  W.  Va. 
231.  Moreover,  the  court  Is  the  seller.  It 
conld  confirm  on  a  r^rt  by  one,  even  If  It 
had  Jointly,  and  only  Jointly,  authorized  two 
to  act.  The  commiaaloner  only  receives 
bids,  In  place  of  the  court  Such  a  matter  Is 
considered  only  on  confirmation.  Judge 
Snyder  said  a  court  could  ratify  a  sale  even 
by  one  not  authorized  to  make  It,  and  based 
this  statement  on  Freem.  Jud.  Sales,  S  42. 
See  Core  v.  Strlckler,  24  W.  Va.  697.  This 
because  the  court  Is  the  seller.  He  said,  as 
I  say  In  thla  case,  It  Is  not  such  an  error 
as  would  be  ground  of  reversal,  In  absence 
of  evidence  of  actual  prejudice  to  the  party 
from  It  I  cannot  see  how  It  prejudices  the 
party,  whether  one '  or  both  cried  the  pro[>- 
erty,  or  were  present  at  the  sale.  It  does 
not  appear  affirmatively  that  there  was  prej* 
udice  to  the  parties  complaining,  and  this 
Irregularity  is  no  ground  for  ietting  aside 
the  sale.    Core  v.  Strickler,  supra. 

For  these  reasons,  I  think  there  Is  no  e^ 
ror  In  dismissing  the  bill  of  review,  taking 
that  bill  on  the  case  presented  by  Itself. 
With  a  modification  In  a  matter  of  costs 
charged  to  Sallle  F.  Dunn,  thh  decree  is  af- 
firmed. 


(40  W.  Va.  S40) 

PARLEY  et  al.  v.  BATEMAN  et  al. 
(Supreme  Coort  ot  Appeals  of  Weat  Vir^nla. 
April  13, 1895.) 

BOHA.  FtDB  PliaCHlABB--Uxi>OCKXTED  JdDQHENT. 

The  fact  that  a  nibwguent  pnrdiaser  bad 
notice  of  a  prior  nndocketed  jodgment  may  be 
inferred  from  drcumataaceB,  aa  well  ai  proved  by 
direct  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Summers  coun- 
ty. 

BlU  by  John  Farley  and  Charles  Farley, 
under  the  atyle  of  Farley  Bros.,  against 
Thomas  G.  Mann  and  F.  M.  Bateman.  De- 
cree for  plalntUCs,  and  defendants  ajipeal. 
Affirmed. 

W.  6.  Hudglns.  for  appellants.  Haynes  & 
Stauard,  for  appellees. 

DENT.  J.  Thomas  G.  Mann  appeals  to 
this  court  from  a  decree  of  the  circuit  court 
of  Summers  county,  holding,  at  the  suit  of 
Farley  Bros.,  plaintiffs,  that  a  certain  deed, 
executed  to  him  on  the  2d  day  of  April,  18»4, 
by  F.  M.  Bateman,  was  void  as  to  certain 
Judgments  held  by  said  plaintiffs  against 
said  Bateman.  The  facts  are  as  foUowa:  On 
the  14th  day  of  February,  18»4,  the  plaintlfFs 
obtained  a  judgment  for  the  sum  of  $53.53, 
with  Interest  and  $7.15  costs,  before  Jus- 
tice H.  Ewart  of  Summers  county.  This 
judgment  was  not  docketed  until  April  9, 


1891.  March  16,  1894,  an  ^ecutlon  Issued 
on  said  judgm^it  On  the  2d  day  of  April, 
1894,  said  Bateman  conveyed  all  his  real  es- 
tate to  the  plaintiff  in  consideration  of 
(117.76,  being  a  balance  due  the  defendant 
on  two  several  judgments  held  by  falm 
against  said  Bateman  for  legal  services  ren- 
dered. Said  judgments  were  Hens  on  the 
Isnd  conveyed,  and  prior  in  right  to  plain- 
tllTs  judgment  On  the  same  day  Bateman 
scheduled  against  plaintiff's  execution.  Hie 
schedule  was  written  Just  after  the  deed.  In 
the  law  office  of  Mann  &  Owynn,  by  Walter 
M.  Gwynn,  member  of  the  firm.  Bateman, 
by  conveying  away  all  his  real  estate,  and 
claiming  all  his  personal  property  exempt 
rendered  himself  hopelessly  Insolvent  By 
sections  5,  6,  c.  139,  of  the  Code,  judgments 
of  Justices  of  the  peace  are  liens  on  all  real 
estate  of  the  judgment  debtor,  except  as  to 
a  purchaser  for  valuable  consideration  with- 
out notice  they  are  only  liens  from  the  time 
of  docketing.  The  question  presented  in  this 
case  is  whether  the  defendant  Mann  was  a 
purchaser  for  valuable  consideration  without 
notice  of  plaintiffs'  nndocketed  Judgment 
The  tact  of  notice  may  be  Inferred  from  cir- 
cumstances, as  well  as  proved  by  direct  evi- 
dence; and  where  the  facts  and  circumstan- 
ces are  such  as  to  raise  a  presumption  of 
notice,  the  burden  of  proof  la  shifted,  and  It 
devolves  upon  the  defendant  purchaser  to 
prove  want  of  notice.  Newman  v.  Chapman, 
2  Rand.  <Va.)  93;  French  v.  Loyal  Co.,  6 
Leigh,  636.  16  Am.  &  Eng.  Enc.  Law,  790. 
It  Is  said  a  court  of  equity  "has  a  quick  eye 
to  detect  fraud."  A  boy  may  satisfy  his 
mother  that  his  wet  hair  Is  the  result  of 
sweat  and  not  of  his  going  In  swimming 
contrary  to  her  commands,  but  he  will  hard- 
ly convince  her  that  his  back  and  arms  were 
aunbumed,  and  his  shirt  turned  wrong  side 
out  In  crawlli^  through  a  rail  fence  back- 
wards. And  so.  in  cases  of  this  character, 
one  suspicious  circumstance,  taken  alone, 
may  be  easily  explained;  but,  when  a  num- 
ber result  from  the  same  transaction,  the  ex- 
planation wIU  hardly  be  sufficient  T.  G. 
Mann,  the  purchaser,  was,  and  had  been, 
Bateman's  lawyer.  He  knew  he  was  Insol- 
vent. He  had  judgments  against  him,  on 
which  he  was  pressing.  Bateman  had  had 
a  public  and  contested  lawsuit  before  a  jus- 
tice of  the  county  with  the  plaintiffs,  who 
obtained  judgment  against  him,  and  on 
which  there  was  an  execution  issued,  and  in 
the  hands  of  a  constable  for  collection.  He 
goes  to  Mann's  office,  and  in  the  presence 
of  both  partners  executes  a  deed  to  Mann 
tor  all  his  real  estate.  Then  Mann  walks  out 
of  the  office,  and  the  other  partner  writes  a 
schedule  of  Bateman's  personal  property,  to 
be  used  against  plaintiffs*  execution,  and 
then  Mann  comes  back.  These  facts,  unex- 
plained, would  lead  any  unprejudiced  and 
disinterested  person  to  believe  that  Mann 
not  only  had  notice  of  the  Judgment  but 
was  engaged  In  aiding  the  debtor  to  es- 
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W.  Ta.)  BOBINSON 

cape  Its  parent  And  yet  he  fails  to  testi- 
fy with  regard  to  the  matter,  and  thus  firm- 
ly clinches  the  inference  of  notice  accord- 
ing to  well-settled  equitable  principles. 
GoBhom'B  Ei'r  v.  Snodgrass,  17  W.  Va.  717; 
Parker  t.  Valentine,  27  W.  Va.  677;  Bindley 
T.  Martto,  28  W.  Va.  774;  Tmst  Co.  v.  Mc- 
dellan  (decided  this  term)  21  S.  B.  1025. 
The  final  decree,  being  In  favor  of  plaintlfl", 
in  effect  overralea  all  demurrers  to  the  bill. 
For  the  foregoing  reasons  the  court  finds  no 
error  In  the  decree  complained  of,  and  it  1b 
therefore  afllrmed. 


(«  W.  Ta.  8») 

BOBINSON  T.  WHLTT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  3,  189&.) 
A88C1CF8IT— Whin  Libs— Fradduliht  Bipbbskii^ 

TATtOm 

1.  A  party  buys  and  takes  a  conv^ance  of 
certain  teaI  estate  from  a  second  party,  who  Is 
InsolTent  The  real  estate  is  Bnoject  to  three 
mortngea  and  a  judgment  Hen.  Tbe  first  party, 
for  the  porpose  of  makinK  a  proper  applicatloD 
of  the  purclia»e  money,  and  in  order  to  control 
and  th^by  dear  off  toe  clumea  and  Uois,  haT- 
Ing  made  xnown  to  a  third  party,  one  of  the 
mortgagees,  his  object,  takes  from  him  a  sepa- 
rate written  asdgnment  of  one  of  the  mortgages 
and  the  n^otiable  cote  payable  to  hia  order,  not 
yet  dn^  thereby  aecored,  which  was  not  In- 
doned:  and  the  firi*t  party  was  Ignorant  of  the 
&ctB^  but  was  indnced  by  the  false  and  franda- 
lent  re^iMentationa  of  tiie  third  party,  the  mort- 
gagee, who  knew  that  the  mortgage  was  fraudn- 
leot  and  Toldable,  to  believe,  and  did  believe,  that 
the  mortgage  of  $2,000  was  a  valid  and  tnbusting 
charge  to  the  extent  of  $1,203.82,  which  sam  he 
paid  tbe  mortgagee  for  the  assignmapt,  when  in 
fact,  and  to  the  Knowledge  of  tbe  third  party,  the 
morteage  was  wholly  without  consideration,  and 
bad  been  given  and  taken  with  the  intent  to  hin- 
der, dday.  and  defrand  the  creditors  of  the  mort- 
gagor, and  was  so  held  in  a  snlt  to  foreclose,  of 
which  the  assignor  had  notice,  and  was  therefore 
wholly  worthless  to  the  assignee.  Held,  such  as- 
signee is  entitled  to  secure  back  tbe  som  witii  Its 
intraest.  paid  for  the  assignment.  Such  recovery 
may  be  had  on  a  epedai  count  in  general  In- 
debitatus assnmprit  setting  forth  specially  tiie 
facts  creating  toe  liability,  and  av^red  as  the 
oonsideration  of  the  promise. 

2.  It  may  also  be  tecovMed  back  on  the 
common  count  in  general  indebitatus  assumpsit 
for  money  had  and  received,  accompanied  with 
■  soffident  bill  of  particulars. 

3.  In  such  case  it  is  not  a  good  defense  for 
tiie  assignor  to  aver  and  imtve  tiiat  if  the  as- 
signee^ the  plaintiff  in  the  suit  to  foreclose,  had 
set  up,  by  way  of  confession  and  avoidance,  the 
fact  that  he  was  a  bona  &de  assignee  for  valne, 

.  without  notice  of  tbe  fraud  rendering  void  tiie 
mortgage  as  against  the  creditors  of  the  mort- 
gagor, ft  wonid  have  been  held  good  in  his  hands, 
and  allowed.  See  Holmes  v.  Gardnw,  33  N.  B.. 
644,  60  Ohio  St  167. 

4.  General  indebitatus  assumpsit  does  not 
lie  for  the  breach  of  an  express  contract  of  war- 
ranty. 

(^Ilabas  by  the  Court) 

Error  to  circuit  court,  Ohio  county. 

Action  by  William  H.  Bohlnson  agftlnst 
Peter  Welty.  There  was  Jud^ent  for  plain- 
tiff, and  d^endant  brings  wror.  Affirmed. 

H.  M.  Bussell,  for  plaintiff  In  error.  J.  D, 
Elson  and  Geo.  B.  B<^  for  defendant  In 
error. 


V.  WELTX.  78 

HOLT,  P.  This  Is  an  action  of  assumpsit, 
brought  by  the  assignee  of  a  mortgage,  to 
recover  back  from  the  assignor  the  purchase 
money,  the  mortgage  having  proved  to  he  In- 
valid. Upon  trial  In  the  circuit  court  of 
Ohio  county  there  was  verdict  and  Judgment 
for  plaintiff,  Boblnson,  the  assignee,  and  this 
writ  of  error  was  granted  defendant,  Peter 
Welty.  The  grounds  of  error  relied  on  In 
this  court  are  as  follows:  "(1)  Because  the 
court  below  overruled  the  demurrer  to  the 
special  count  in  the  declaration.  (5)  Be- 
cause the  court  erred  in  permitting  the  rec- 
ord mentioned  in  the  special  count  to  go  In 
evidence.  (6)  Refused  to  sustain  defendant's 
motion  to  exclude  plaintiff's  evidence  after  he 
had  rested  his  case.  (7)  It  was  error  for  the 
court  to  give  the  five  Instructions  given  for 
plaintiff.  (8)  The  court  should  have  granted 
plaintiff's  motion  to  set  aside  the  vodict  and 
grant  a  new  trlaL" 

I  here  give  In  full  the  special  count  and 
the  instructions  given.  The  demurrer,  which 
involves  the  merits,  cannot  be  fairly  consid- 
wed  without  setting  out  the  count  In  full; 
and,  besides,  leaving  out  all  the  charges  of 
fraud  and  falsehood,  It  gives  a  fairly  good, 
connected  statement  of  the  facts  which  the 
evidence  proves,  and  tends  to  prove,  as  it  la 
viewed  on  motion  to  set  aside  the  verdict. 

DeclaraUon:  "In  the  Circuit  C3ourt  of 
Ohio  County.  William  H.  Boblnson  vs. 
Peter  W^ty.  In  Assumpsit  July  Bules. 
1889.  William  H.  Robinson  complains  of 
Peter  Welty,  who  has  been  summoned  of  a 
plea  of  trespass  In  the  case  upon  promises, 
for  this:  That  heretofore,  to  wit,  on  the 
27th  day  of  October,  1885,  be  (the  said  plaln- 
tlfiT)  purchased  of  one  John  J.  McDermott  cer- 
tain real  estate  situated  in  Bellalre,  Belmont 
county,  In  tbe  state  of  Ohio,  for  which  be 
agreed  to  pay  the  sum  of  (2,700.  At  tbe 
time  of  the  said  purchase,  tbe  said  defend- 
ant held  and  owned  two  mortgages  on  said 
real  estate,  duly  recorded  In  the  office  of  the 
records  of  tbe  said  county  of  Belmont,— one 
dated  on  the  28tb  day  of  January,  1879,  and 
given  to  secure  to  Peter  Welty,  the  said  de- 
fendant, the  payment  of  a  promissory  note, 
dated  January  25,  1879,  by  which  the  said 
McDermott  promised  to  pay  to  the  defend- 
ant, two  years  after  the  date  thereof,  six 
hundred  and  twenty-seven  and  thirty-five 
one-hundredths  dollars,  with  interest  from 
the  date  thereof,  at  the  rate  of  ^ght  per 
cent  per  annum;  and  the  other  of  said  mort- 
gages was  dated  on  tbe  Slat  day  of  January, 
1886,  and  purported  to  be  given  to  secure 
to  the  said  defendant  the  payment  of  a  nego- 
tiable, promissory  note,  dated  January  31, 
188S,  by  which  the  said  McDermott  promised 
to  pay  to  the  order  of  tbe  said  defendant, 
twelve  months  after  the  date  thereof,  at  the 
Gorman  Bank  of  Wheeling,  two  thousand 
dollars,  for  value  received,  with  Interest  at 
the  rate  of  six  per  cent  per  annum  from 
date.  And  the  plaintiff  avers  that,  while  he 
was  in  treaty  with  the  said' McDermott  for 


Digitized  by  Google 


74 


SOUTHEASTERN  REPORTER,  VoL  22. 


(W.  Vb, 


the  purchase  of  the  said  real  estate,  the 
said  defendant  represented  that  there  was 
then,  to  wit,  on  the  26th  day  of  October, 
1885,  due  and  owing  on  the  note  first  above 
mentioned  the  snm  of  $715.18,  and  also  false- 
ly and  fraudulently  represented  to  the  said 
plaintiff  that  there  was  then,  to  wit,  Octo- 
ber 26,  1885,  due  and  owing  to  him,  the  said 
defendant,  by  the  said  McDermott,  on  the 
negotiable  note  dated  January  31,  18S5,  the 
sum  of  $1,203.82.  And  the  plaintiff  further 
avers  that  afterwards,  to  wit,  on  the  29th  day 
of  October,  1885,  afthe  county  of  Ohio,  and 
after  the  purchase  and  conveyance  of  said 
real  estate  as  aforesaid,  the  ^ald  defendant 
assigned  and  transferred  to  him,  the  said 
plaintiff,  the  said  two  notes.  The  plalntllT, 
relying  on  the  said  representations  of  the 
said,  defendant  as  to  the  amount  due  and 
owing  to  him  on  said  two  notes,  and  with- 
out notice  that  such  amoimts  were  in  fact 
not  due,  then  and  there,  .In  consideration  of 
such  assignment  and  transfer,  paid  to  the 
said  defendant  the  sum  of  $1,919,  being  the 
aggregate  of  the  amounts  which  the  said 
defendant  falsely  and  fraudulently  repre- 
sented to  the  said  plaintiff  were  due  and 
owing  to  him  on  the  said  two  notes  secured 
by  mortgages  as  afor^aid;  but  he  avers  the 
fact  to  be  that  there  was  not  due  and  owing 
to  the  said  defendant  from  the  said  McDer- 
mott the  sum  of  $1,203.82,  or  any  part  there- 
of, on  the  note  for  $2,000,  dated  January  31, 
1885,  and  that  such  note  and  the  mortgage 
given  to  secure  the  same  were  fraudulent 
and  void  and  without  consideration.  At  the 
time  of  the  purchase  of  the  said  real  estate 
from  the  said  McDermott  by  the  said  plain- 
tiff, there  was  another  lien  on  the  same,  cre- 
ated by  the  said  McDermott  by  a  mortgage 
dated  October  25,  1878,  g^ven  to  secure  Sul- 
Mvan,  Barnard,  and  Cowen  the  payment  of 
certain  notes  therein  mentioned.  These 
notes  were  also  assigned  and  transferred  to 
the  said  plaintiff,  he  paying  the  holders  and 
owners  thereof  the  balance  due  thereon. 
Subsequent  to  the  purchase  of  the  said  real 
estate  by  the  said  plaintiff  as  aforesaid,  the 
same  was  sold  to  satisfy  a  Judgment  lien 

of  Dubois  and  McCoy,  partners, 

doing  business  under  the  firm  name  of  Du- 
bois &  McCoy,  which  judgment  was  against 
the  said  McDermott,  and  was  a  lien  on  the 
said  real  estate  at  the  time  of  the  said  pur- 
chase by  the  plaintiff,  but  was  of  a  latei 
date  than  the  three  mortgages  aforesaid,  and 
of  Inferior  dignity  to  them;  and  the  said 
Dubois  &  McCoy  became  the  purchasers  of 
the  said  real  estate  at  the  last-named  sale, 
subject,  however,  to  the  lien  of  the  said 
three  mortgages,  which  had  been  assigned 
to  and  were  still  held  by  the  said  plaintiff. 
Under  proceedings  subsequently  had  in  the 
court  of  common  pleas  of  Belmont  county  In 
the  state  of  Ohio  by  the  said  Dubois  &  Mc- 
Ooy  to  recover  possession  of  said  real  es- 
tate, he,  the  said  plaintiff,  set  up  and  relied 
on  the  ttiree  mortgages  aforesaid;  and  while, 


in  said  proceedings,  the  said  mortgage  to 
SuIUvan,  Barnard,  and  Cowen,  dated  Octo< 
ber  25, 1878,  and  to  the  said  defendant,  dated 
January  28,  1879,  were  held  valid  Uens,  and 
the  said  plaintiff  was  permitted  to  recover, 
and  by  the  judgment  of  said  court  did  re- 
cover,  the  amounts  found  due  on  the  notes 
secured  by  the  said  last-named  two  mort- 
gages, yet  the  mortgage  to  the  said  defend- 
ant, dated  January  31,  1885,  was  declared  to 
be  fraudulent,  and  by  the  judgment  of  said 
court  In  said  proceedings  held  and  adjudged 
to  be  null  and  void,  and  the  plaintiff  was  not 
permitted  to  recover  the  same,  or  any  part 
thereof,  of  all  of  which  the  said  defendant 
then  and  there  had  notice,  by  reason  where- 
of, and  by  means  of  the  premises,  the  said 
sum  of  $1,203.82,  which  the  said  defendant 
falsely  and  fraudulently  represented  was 
due  and  owing  to  him  as  aforesaid,  was 
wholly  lost  to  the  said  plaintiff,  whereby, 
and  by  reason  of  the  premises,  the  said  de- 
fendant became  liable  to  pay  him  the  said 
sum  of  $1,203.82,  with  Interest  thereon  from 
the  29th  day  of  October,  1885.  And  being  so 
liable,  the  said  defendaAt  afterwards,  to  wit, 
on  the  1st  day  of  November,  1885,  at  the 
county  of  Ohio,  undertook  and  faithfully 
promised  to  pay  him,  the  said  plaintiff,  the 
said  sum  of  $1,203.82,  with  Interest  thereon 
from  October  29,  1885,  when  he  should  be 
thereunto  afterwards  requested.  Neverthe- 
1^,  the  said  defendant,  not  regarding  his 
promise  and  undertaking,  and  contriving 
and  Intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  bath  not  as  yet 
paid  to  the  said  plaintiff  the  said  sum  of 
$1,203.82,  with  the  Interest  thereon  as  afore- 
said, or  any  part  thereof,  but  to  pay  the  same 
hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  the  dam- 
age of  the  said  plaintiff  In  the  sum  of  $1,- 
500." 

PlaintlfCs  Instructions:  "No.  1.  The  court 
Instructs  the  jury  that  if  they  believe  from 
the  evidence  that  Robinson  paid  to  Welty  a 
sum  of  money  In  consideration  of  the  assign- 
ment of  two  notes  of  McDennott's  and  of  the 
mortgages  made  to  secure  thes^  and  that 
Welty  falsely  and  fraudulently  represented 
or  Induced  Robinson  to  believe,  and  that  he 
did  believe,  that  there  was  owing  to  him$l,919 
thereon,  and  that  Robinson  relying  on  such 
representation,  paid  him  tliat  amount  of 
money,  if  in  fact  nothing  was  due  on  one  of 
such  notes,  then  Robinson  Is  entitled  to  re- 
cover In  this  action  so  much  of  the  sum  of 
$1,919  as  was  paid  to  Welty  for  the  assign- 
ment of  the  note  on  which  nothing  was  due 
and  owing,  unless  they  further  believe  from 
the  evidence  that  Robinson  knew  and  under- 
stood at  the  time  he  so  paid  the  money  that 
Welty  was  to  pay  such  money  to  Mrs.  Mc- 
Dmnott,  and  paid  such  money  with  that 
understanding.  No.  2.  The  court  Instructs 
the  Jury  that  it  they  believe  from  the  evi- 
dence ttiat  Welty  ftUsely  and  fraudulently 
represented  to  Robinson  that  there  was  due 
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on  tbe  note  of  McD«miott*8  91.203^  aad 
tbat  Bobinaon,  relying  on  such  represoatar 
tlon,  pBld  him  91,203^  and  If  they  further 
believe  that  in  fact  there  was  notbiiv  due 
to  Wtity  on  said  note,  and  that  Robliuon  has 
lost  the  amount  so  paid,  then  he  is  entitled 
to  recorer  in  this  action  the  amount  so  paid^ 
with  Interest  thereon  from  the  time  of  pay- 
ment, unless  they  furthw  believe  that  Bob- 
luBon  knew  at  the  time  he  paid  the  money 
that  tlwre  was  nothing  due  on  such  note, 
and  that  91,000  of  the  money  so  paid  was 
to  be  turned  over  to  McDermott  No.  3, 
The  court  Instmcts  the  Jury  that  If  th^  be- 
Iteve  from  the  evidence  that  the  defendant, 
Wel^,  paid  ov«r  to  Mrs.  McDermott  a  part 
of  the  money  received  by  1dm  from  the  plain- 
tiff, Boblnson,  for  tbe  assignment  of  the  two 
notes  and  mortgages  held  by  Welty,  this  is 
no  defraise  to  Boblnson's  claim  in  this  ac- 
tion, unless  they  further  believe  from  the  ev- 
idence that  at  the  time  he  paid  the  mon^  to 
waty  he  knew  and  understood  that  Welty 
was  to  pay  a  part  of  the  money  over  to  Sirs. 
McDermott,  and  that  he  paldWelty  with  such 
an  understanding.  No.  4.  The  court  in-. 
8 tracts  that  If  they  believe  from  the  evidence 
that  the  note  for  92,000  and  the  mortgage 
made  to  eecure  It  were  without  any  consider- 
atlon,  fraudulent,  and  void,  and  tbat  they 
were  assigned  by  the  defendant  to  the  plain- 
tiff for  value,  then  the  burden  of  proof  rests 
on  the  defendant  to  show  that  the  plaintiff 
knew  that  they  were  without  consideration, 
fraudulent,  and  void  when  they  were  as- 
signed to  him,  and  also  that  the  plaintiff 
knew  and  underatood  at  the  time  of  such 
assignment  that  $1,000  of  the  money  paid 
by  the  plaintiff  was  to  be  paid  over  by  the 
d^endant  to  Mrs.  McDermott  No.  5.  The 
jury  are  Instmcted  that  it  was  not  aeceesary 
on  the  part  of  the  plaintiff  to  prove  the  false 
representations  alleged  In  the  declaration  by 
express  and  positive  statements  of  the  de- 
fendant, but  it  was  sufficient  to  prove  them 
by  his  acts  and  conduct;  and  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant 
by  his  acts  and  conduct,  Induced  the  plaintiff 
to  believe  tbat  the  mortgage  for  92,000  was 
a  valid  mortgage,  and  that  there  was  mon^ 
due  and  owing  to  him  on  account  of  the  said 
mortgage,  and  the  plaintiff  was  hereby  In- 
duced to  pay  him  the  amount  so  claimed  to 
be  due,  then  the  plaintiff  is  entitled  to  re- 
cover the  amount  so  paid,  unless  they  farther 
believe  that  the  plaintiff  knew  It  was  to  be 
paid  to  McDermott  or  his  wife." 

It  is  contended  tbat  the  demurrer  to  the 
declaration  should  have  been  sustained  (1) 
because  the  form  of  the  action  has  been  mis- 
conceived; that  the  injury  complained  of, 
If  any.  Is  a  tort  for  which  the  proper  remedy 
is  case,  and  It  Is  not  a  case  In  which  an 
action  ex  contractu  In  assumpsit  can  be 
brought;  (2)  the  special  count  of  the  declara- 
tion alleges  that  representations  were 
made,  and  that  they  were  false,  but  whol- 
ly omits  to  allege  that  they  were  know- 


ingly false  and  made  wftta  Intent  to  de- 
ceive. Here  the  tort  Is  averred  In  detail, 
as  showing  the  liability,  and  tbe  liability 
as  the  exceeded  contideration  of  the  prom- 
Ise;  and  the  promise  is  set  forth  as  an  ex- 
press one.  The  promise  must  be  so  averred, 
though  the  duty  or  allegation  arises  de- 
hors all  contracts,  express  or  implied,  in  fact, 
and  so  solely  created  by  the  law;  for  In  all 
cases  the  declaration  In  assumpsit  must 
show  that  a  iffomise  has  been  made  by  ex- 
pressly averring  that  the  defendant  under- 
took or  promised,  or  by  other  equivalent 
words  (see  1  Chit  PI.  392);  and  no  distinc- 
tion in  this  respect  exists  in  common-law 
pleading  between  an  implied  promlse  and  an 
express  one  (Id.  391;  Blsh.  Oont  §  190;  Av- 
ery V.  Tyrlngbam,  3  Mass.  160;  McGln* 
Ity  V.  Laguerenne,  10  IlL  101;  Wlngo  t. 
Brown,  12  Blch.  Law,  279;  Muldrow  v. 
Tappan.  6  Mo.  276;  McNulty  t.  OolUns,  T 
Mo.  69);  "and  the  presence  or  absence  of 
these  words  is  a  test  of  distinction  in  declar- 
ing between  assumiMit  and  case."  "Tres- 
pass on  the  case"  Is  generally  used  as  the 
generic  term,  comprehending  the  three  class- 
es,—case,  trover  and  conv^lon,  and  assump- 
sit See  Hare,  Gont  132;  Andrews' Steph.  PL 
§  52;  28  Am.  &  Eng.  Enc.  Law,  694.  And,  al- 
though assumpsit  long  ^o  became  an  action 
strlctiy  ex  contractn,  it  was  In  ita  ovig\n  an 
action  ex  delicto,  and  the  express  undertak- 
ing averred  was  the  inducement,  and  the 
gist  of  the  action  was  the  disre^rd  or  re- 
fusal to  complete  or  perform  such  undertak- 
ing by  continuing  and  Intending  to  deceive 
the  plaintiff  In  that  behalf.  See  Holmes, 
Com.  Law,  183;  BIgelow,  Lead.  Gas.  "Torts," 
p.  20;  Chanddor  v.  Lt^us,  1  Smith;  Lead.  Gas. 
(9th  Am.  Ed.)  319,330.  The  transition  from 
an  express  undertaking  to  one  to  be  Implied 
as  a  fact  from  conduct  would  be  easy,  es> 
pecially  where  helped  out  by  the  require- 
ment of  it  by  equity  and  good  conscience; 
and,  for  the  sake  of  the  remedy,  it  would  be 
easy  to  pass  to  the  case  where  the  obligation 
or  duty  violated  had  no  foundation  but  a 
consideration  which'  had  moved  from  the 
plaintiff,  and  tbe  requirement  of  the  dis- 
charge of  such  obligation  in  equity  and  good 
conscience.  For  an  Interesting  discussion  of 
tbe  general  subject  see  Keener,  Quasi  Cent 
c  1  et  seq. 

In  the  special  count  the  plaintiff  avers: 
That  on  the  27tb  day  of  October,  1885,  he 
bought  of  one  John  X  McDermott  certain 
real  estate  In  Bellalre,  in  the  state  of  Ohio, 
for  the  sum  of  92.700.  At  the  time  of  the 
purchase,  defendant,  Peter  Welty,  held  two 
mortgages  on  the  real  estate,— one  dated  Jan- 
uary 28,  1879,  to  secure  a  note  made  by  Mc- 
Dermott to  Welty  for  9627.36;  tbe  other  (tbe 
only  one  here  Involved)  dated  January  31, 
1885,  given  to  secure  a  n^tiable  note  made 
by  McDermott  payable  to  the  order  of  W^ty, 
for  the  sum  of  $2,000  and  Interest  12  months 
after  date,  at  the  German  Bank  of  Wheeling. 
That,  while  plaintiff  was  in  treaty  with 
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U^Dermott  for  -  the  parcbase  of  the  real 
estate,  defendant  falsely  and  fiandulently 
represented  to  plaintiff  that  tliere  was  then, 
to  wit,  on  the  26tta  day  of  Octoher,  1885,  due 
and  owing  him  (defendant),  from  McDermott, 
on  the  note  and  mortgage  of  $2,000,  the  sum 
of  $1,2(^82.  That,  afttt  his  purchase  from 
McDmaott,  the  plalntlfT,  relying  on  the  rep- 
resoitatlon  of  defendant  of  the  amount  due 
and  owing  on  the  note  and  mortgage,  and 
without  knowledge  that  such  sum  was  not 
in  tact  doe,  then  and  there  tock  a  transfer  of 
said  note  and  assignment  of  said  mortgage, 
and  In  cwialderatlon  thereof  paid  to  defend- 
ant said  sum  of  |l,203.a2,  but  in  fact  said 
sum  was  not  doe  and  owing,  but  said  deed 
of  trust  was  wholly  without  consideration, 
fraudulent  as  against  creditors  of  McDermott, 
and  void,  and  was  so  adjudged,  of  all  which 
tects  defendant  had  notice.  It  Is  seen  that 
this  Is  what  we  may  strictly  call  a  special 
count  in  general  indebitatus  assumpsit,  as 
distingnlsbed  from  a  count  on  an  express 
contract  promise,  being  simply  the  com- 
mon count  in  the  action  of  debt,  with  a 
slight  change  In  the  conclusion.  It  rests  on 
a  liability  created  by  law  as  springing  out 
ct  the  facts  set  forth  in  the  inducement, 
and  the  question  raised  by  the  demurrer  1b, 
does  socb  legal  liability  thus  arise  as  a  point 
of  law  out  of  the  facts  alleged  as  Justifies  a 
recovery  In  general  Indebitatus  assumpsit? 
It  would  be  a  misleading  misnomer  to  call 
this  a  "special  assumpsit."  That  would  set 
forth  the  representation  made  by  defendant, 
Welty,  as  a  contract  of  warranty,  as  collater- 
al to  the  contract  of  assignment,  alleging 
the  breach  of  such  express  contract  and  the 
Injury  and*  the  damages  th^by  sustained, 
and  upon  such  a  contract  as  a  subsisting  on^ 
indebitatus  assumpsit  would  not  lie.  See 
Gutter  T.  Powell,  2  Smith,  Lead.  Cas.  ^h 
Am.,  from  0th  Eng.,  Ed.)  1226,  2  Smith,  Lead. 
Gas.  (8th  Am.  Ed.)  pt  1,  p.  48.  Therefore, 
If  this  count,  by  reason  of  its  want  of  an 
averment  of  the  scienter,— the  guilty  knowl- 
edge on  the  part  of  the  aselgnor,— does  not 
allege  facts  creating  a  liability  for  deceit,  we 
cannot,  by  leaving  It  out,  make  a  good  count 
on  the  express  contract  of  warranty  where 
the  scienter  would  be  wholly  Immaterial. 
But  I  do  not  think  it  can  be  said  that  It  is 
defective  in  this  regard,  for  It  avers  that  a 
false  representation  was  fraudulently  made,— 
that  Is,  was  deliberately  made  with  intent  to 
deceive;  besides,  avers  that  defendant  had 
notice  of  all  the  facta  set  forth;  and  the  fact 
of  the  mortgage  being  fraudulent  and  void, 
without  consideration,  and  made  with  Intent 
on  McDermott's  and  defendant's  part  to  hin- 
der and  delay  McDermott's  creditors,  as  so 
alleged  as  to  make.  It  a  matter  of  special 
knowledge,  which  it  was  defendant's  duty 
to  know,  such  positive  affirmation  of  such 
facts  comprehends  an  averment  of  the  scien- 
ter. But  Is  the  liability  alleged  a  llablUty 
which  can  be  enforced  In  Indebitatus  as- 
sumpsit? If  defendant  obtained  the  sum  of 


11,203.82  from  plaintiff  by  the  fftlse  and 
fraudulent  representation  that  the  mortgage 
was  a  valid  and  subsisting  claim  to  that 
extent,  then,  according  to  the  cases,  he  la 
bound  to  refund  It,  for  the  mortgage  was 
voidable,  and  has  been  held  to  be  void  and 
worthless;  for  the  only  object  he  had  In  view 
in  buying  it,  and  the  consideration  which  In- 
duced plaintiff  to  pay  the  sum  of  fl,203.82, 
has  wholly  failed.  In  such  a  case  the  law 
puts  the  defendant  under  obligation  to  refund 
the  money.  In  equity  and  good  ctmsdoioe 
he  cannot  retain  it,  and  this  action  as  on  a 
quasi  contract  will  lie  for  Its  recovery. 
Moses  V.  Macferlan,  2  Burrows,  1012.  In  1 
Ghit.  PI.  1S7,  It  is  said:  "Nor  is  assumpsit 
the  proper  remedy  In  the  case  of  a  deceitful 
representation  not  mbodled  in  or  noticed  on 
the  face  of  a  written  contract  between  the 
parties,  but  the  remedy  should  be  case  for 
the  fraud,*'— citing  Meyer  v.  Evertb,  4  Gamp. 
22;  Gardiner  v.  Gray,  Id.  144;  Lalng  v.  Fidg- 
eon.  Id.  160;  Lord  Ellenborough,  O.  J.,  in 
PoweU  V.  Edmonds,  12  East  11.  It  will  be 
found  that  these  cases  turn  on  a  rule  of  evi- 
dence which  does  not  permit  a  written  in- 
strument to  be  varied  or  added  to  by  parol, 
nor  do  they  apply  to  Indebitatus  assumpsit 
In  such  a  case  as  this,  where  the  defendant 
has  by  fraud  and  covin  obtained  the  plain- 
tiff's money.  See  Ooole^.  Torts,  107  et  seq. 
The  action  for  money  had  and  received  may 
generally  be  maintained  where  the  mon^ 
of  one  man  has  without  ctmsid^titlon  got 
into  the  pocket  of  another;  or,  as  it  Is  some* 
times  expressed,  a  man  cannot  have  some- 
thing for  nothing;  "a  man  shall  not  be  al- 
lowed to  enrich  himself  mijustly  at  the  ex- 
pense of  another."  Keener,  Quasi  Cent.  p. 
19.  Since  one  has  the  right  to  recover  the 
proceeds  of  property  wrongfully  converted 
and  sold,  it  necessarily  follows  that,  where 
the  plaintiff's  money  has  been  tortlously  ob- 
tained by  the  defendant,  the  tort  may  be 
waived,  and  an  action  for  money  had  and 
received  be  brought.  Id.  p.  180,  where  this 
branch  of  the  subject  of  quasi  contract  Is 
fully  discussed,  and  many  of  the  cases 
brought  together.  The  law  seems  to  be  set- 
tled by  many  cases  that,  where  the  plain- 
tiff's money  has  been  wrongfully  obtained 
by  the  defendant  by  misrepresentation  of 
fact  or  other  false  pretense,  the  tort  may  be 
waived  and  an  action  for  money  had  and 
received  be  brought  (Catts  v.  Phalen,  2  How. 
376;  Burton  v.  Drlggs,  20  Wall.  125);  for, 
where  the  defendant  has  obtained  the  plain- 
tiff's money  from  him  by  fraud  and  deceit, 
the  law  implies  a  promise  from  the  wrong- 
doer to  restore  It  because  ex  aequo  et  bono 
the  defendant  ought  to  refund  the  money, 
and  to  enforce  such  obligation  the  action  of 
assumpsit  lies.  Garber  v.  Armentrout,  32 
Grat  235,  239.  See  2  Bob.  New  Prac.  454; 
Bliss  V.  Thompson,  4  Mass.  488;  Lyon  v. 
Annable.  4  Conn.  350,  355;  2  GreenL  Dv.  (16th 
Ed.)  8  120;  BIsh.  Cont  8§  225,  226. 
It  may  be  stated  In  this  connection  that 
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this  dedantlon  also  contains  the  common 
count  for  money  had  and  received,  and  with 
it  the  plalntlfl  baa  filed  an  account  statins 
distinctly  the  particnlara  and  nature  of  his 
(dalm.  Bjr  the  anthcnrltles  dted.  we  have 
Been  that  thltf -count  may  be  BUpp<Hrted  by 
evidence  that  the  defendant  obtained  the 
plalntUTa  sumey  by  ftand*  false  color,  or 
pretCTse.  2  Rob.  New  Prae:  4M.  And  In 
Jiduuon  T.  Joinhigs.  10  Orat  1.  It  is  aald 
that  this  to'ttae  usual  and  better  mode  of 
counting  in  snch  casea.'  Ai^  entire  damages 
having  been  given,  and  .there  b^ng  one  good 
count,  that  Is  snfildent  to  support  the  verdict 
See  Code^  c.  131,  f  18.  And  It  would  be  hard 
to  say  what  injury  the  defendant  oould  have 
sustained  by  ovmullng  his  demurrer  to  the 
special  count,  conceding  It  to  have  beoi  error 
for  full  pnxtf  of  att.  This  q;>e(dal  count  avers 
that  defendant  made  to  phdnliff  the  fi^se 
and  fraudulent  and  material  representation 
that  the  mortgage  given  to  him  by  Mc- 
Dermott  was  a  valid  uid  snbidBtlng  debt  to 
tlie  extent  of  91,208^  whereas,  as  he  knew, 
it  was  wliolly  without  consideration,  nothing 
was  dne^  but  it  ms  given  by  McDermott  and 
taken  by  defendant  for  the  purpose  and  with 
the  Intent  to  defraud  HcDermotf  s  ciedl1x>r8; 
that  idalntlff,  b^g  tgnwant  of  this  fact, 
and  relyliv  on  defendant's  r^iresentatlon, 
paid  his  mon^,  toidc  the  assignment,  ana  ny 
reason  <tf  snch  false  representation  was  in- 
jured and  sustained  damage  to  the  amount 
of  91,208w82  and  its  Interest  But  defendant 
says  that  this  special  count  Is  not  good  on 
demurrer,  because  it  shows  plalntUt  to  have 
been  a  bona  fide  assignee  of  the  note  and 
mortgage  for  value,  without  notice  of  the 
traMi  of  defendant,  and  therefore  according 
to  the  case  of  Holmes  v.  Gardner,  50  Ohio 
at  167,  33  N.  E.  644,  he  would  have  been 
entitled  to  protection  against  the  claims  of 
the  general  creditors  of  McDermott,  the 
fraudulent  mortKagor;  and  that  he  failed  to 
get  such  protection,  and  lost  hia  mortgage 
debt  by  his  own  fanit,  in  not  confessing  the 
fraud  charged  against  McDermott,  the  fraud- 
ulent mortgagor,  and  defendant,  Welty,  the 
fraudulent  mortgagee,  and  avoiding  it  by  re- 
plying that  he  (plaintiff)  was  a  bona  fide 
assignee  of  the  note  and  mortgage  for  value, 
without  notice.  But  can  defendant  set  up, 
as  defense  here,  platntlCTB  failure  to  thus 
confess  and  avoid  defendant's  own  fraud? 
Does  it  not  come  within  the  meaning  of  the 
maxim  that  a  party  alleging  his  own  fraud  is 
not  to  be  heard?  StUl,  pasting  this  by,  t 
think  the  complete  answer  to  the  above  con- 
tention is  that,  by  the  averments  In  this 
onmt,  he  did  not  know  that  such  chaige  of 
fraud  made  by  the  defendants  in  plalntifTs 
Ohio  suit  to  foreclose  was  well  founded  and 
true,  until  it  was  shown  to  be  so  by  the 
dedsion  of  the  court.  Therefore,  he  met 
snch  cliarge  1^  a  direct  denial,  because  he  did 
not  know  and  had  no  ground  to  believe  It  to 
be  true. 

tt  also  iQpears,  and  b  so  averred  in  plain- 


tUFs  special  connt.  that  at  the  time  <tf  plaln- 
tUTa punOiaae  from  McDermott  and  Wctfe 
plalntifTs  pnrdiase  frmn  Wdty  of  thti  notes 
and  mortgages,  Dubois  ft  McOoy  had  ob-' 
tained  a  judgment  against  HcDomott  which 
was  a  Umi  on  said  real  estate  at  the  time  of 
plalntlfl's  purchase,  but  of  later  ^te  than 
the  tluee  mortgages,  and  of  dignity  Infeckir 
to  them.  After  plalntlirs  purchase  of  the 
land,  the  land  was  scdd  on  execution  under 
the  jndgmoit  lien  of  Dnbols  ft  McCoy,  and 
was  bought  them;  so  .that,  at  the  time 
of  plaintiff's  purchase  (tf  the.  notes  and  mort- 
gages, Dubois  ft  McCoy  were  not  general 
credltora  of  McDermott  but  were  the  holders 
of  a  specific  lien  upon  Hie  real  estate  in 
question,  with  rights  definitely  ascertained 
and  fixed  against  such  real  estate,  with  the 
rli^t,  as  against  Wdty,  to  haye  his  mort- 
gages reduced  to  the  true  amount  due  there- 
on. And  the  &ct  then  being  that  one  of  them 
was  without  consideration,  and  therefore  void 
to  them,  the  QuestlcHi  arises,  could  Wtity 
make  It  valid,  and  displace  thdr  Hen  by  as- 
signing It  to  a  purchaser  for  value,  without 
notice  ot  the  fraud  rendering  void  the  title 
of  snch  assignor?  It  seems  to  me  that  the 
reason  of  the  rule  as  given  in  Holmes  v. 
Gardner  would  not  then  exist  for  Dubois  & 
McCoy  were  not  general  creditors,  but  were 
Judgment  creditors,  with  a  specific  lien 
against  the  land.  Tbey  have  no  longer  truB^ 
ed  to  the  personal  responsibility  of  their 
debtor,  McDmnott,  but  have  fastened  their 
debt  upon  his  land,  subject  it  Is  true,  to 
valid  prior  liens,  bnt  not  subject  to  Invalid 
ones.  Now,  If  any  one  bought  from  McDer- 
mott be  would  pay  bis  mon^  upon  the  faith ' 
of  the  debtor's  actual  title  to  the  specific 
property  transferred,  but  subject  to  the  judg- 
ment lien;  and  such  purchaser,  for  value, 
acting  in  good  faith,  could  not  get  rid  of  the 
judgment  lien  by  putting  money  in  the  debt- 
or's pocket  to  take  Its  place.  Could  he  at 
that  stage,  for  value  and  in  good  faith,  buy 
from  a  fraudulent  mortgagee  a  mortgage  and 
note  which  was  in  the  mortgagee's  hands 
fraudulent  and  void  as  against  the  Judgment 
creditors,  and  thus  make  a  wortbl^  lien 
good  against  the  judgment  lien  made  spedflc 
and  fixed?  If  Robinson  oould  have  done  this, 
was  he  compelled  to  do  so  to  protect  Wdty 
in  retaining  mon^  be  had  fraudulenUy  ob- 
tained? For  if  Welty  had  been  a  party  to 
the  suit  to  foreclose,  and  Robinson  had  set 
up  and  had  allowed  against  the  judgment 
lien  of  Dubois  &  McCoy  his  daim  of  being 
a  purchaser  for  value  of  Welty's  mortgage, 
without  notice  of  the  fraud  rendering  void 
Welty's  titie,  the  court  would  certainly  at 
the  same  time  have  decreed  that  Welty 
should  pay  to  Dubois  &  McCoy  the  $1,203^2, 
as  received  by  him  from  Robinson,  to  stand 
as  a  ^substitute  for  that  much  of  the  value  of 
the  land.  See  Bean  v.  Smith,  2  Mastm,  262, 
274,  Fed.  Gas.  No.  1,174.  So  that  such  decree 
would  have  placed  the  parties  Dubois  ft  Mc- 
C<^,  Boblnatm,  and  Welty  exactly  where  the 
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eonrt  now  finds  them,  aa  the  resnlt  of  the 
salt  to  foreclose  and  of  the  judgment  here 
complained  of;  and  thus  both  Innocent  par- 
ties wonld  hare  been  made  whole,  and  the 
wrongdoer  alone  made  to  suffer.  Any  other 
result  In  such  a  state  of  facts  than  the  one 
at  least  ultimately  holding  the  -wrongdoer 
bound  to  make  good  the  loss  would  be  putting 
It  In  his  power  of  his  own  motion  when  he 
saw  fit  of  profiting  by  his  own  wrong.  If 
this  view  of  the  law  Is  correct,  then  Robinson 
was  not  compelled  to  set  up  as  against  Du- 
bois &  McCoy  the  fact  that  he  was  an  in- 
nocent purchaser  for  value,  but  oould  ghre 
their  judgment  its  proper  place  as  against  the 
frandnlent  mortgagee,  and  loolc  to  Welty, 
his  asEdgnw,  as  the  one  In  justice  ultimately 
liable;  and  if  so.  It  does  not  lie  with  defrad- 
ant  to  complain  of  plaintiff  putting  hlms^f 
to  the  trouble,  delay,  and  expense  of  placing 
the  loss  where  it  ultimately  belongs. 

Was  It  error  to  admit  ttie  recwd?  Bobln- 
Bon  brought  his  suit  to  foreclose  in  the  court 
of  commtHi  pleas  of  the  county  of  Belmont, 
of  state  of  Ohio,  where  the  real  property  un- 
der mortgage  lies;  mating  parties  defendant 
John  J.  McDermott  and  Mary  Ann,  his  wife, 
the  mortgagors,  and  Dubois  &  McCoy,  judg- 
ment creditors  of  McDermott.  who  had  exe- 
cution on  their  judgment  levied  on  the  real 
estate  as  the  property  of  McD^^ott,  had  the 
same  sold,  and  became  the  purchasersthereof. 
A  transcript  of  this  record,  duly  certified, 
was  offered  In  evidence  by  plaintiff,  to  which 
defendant  objected;  but  the  court  permitted 
It  to  go  in  evidence  for  the  purpose  of  show- 
ing the  fact  that  such  judgment  was  render- 
ed, but  reserving  the  question  of  Its  effect  as 
an  estoppel,  and  the  d^endant  excepted. 
The  suit  for  the  sale  of  the  real  property 
under  the  mortgage  was  brought  In  BelmMit 
county,  where  the  lands  lie,  as  required  by 
the  law  of  Ohio  (2  Bev.  St  Ohio,  i  5022);  and 
there  .the  defendants  in  the  suit  resided.  The 
defendants  Dubois  &  McCoy,  among  other 
things,  answered  that  there  was  not  due  on 
the  $2,000  mortgage  tbe  sum  of  |1,203.55,  or 
any  other  sum,  but  that  said  mortgage  was 
totally  without  consldeiatlwi,  and  was  given 
by  McDermott  and  received  by  Welty  as  a 
void  mcHitgage,  and  for  no  valuable  considem- 
tton;  and  this  was  proved  by  the  depositi<m 
of  Welty,  taken  and  read  in  the  case,  with 
nothing  to  contradict  It  or  show  it  to  be  other- 
wise; hence  the  court,  by  decree  of  26th 
AprU,  1888,  held  the  $2,000  mortgage  to  have 
been  given  without  oousldeiatlon,  and  to  be 
entirely  void  as  against  Dubois  &  McCoy. 
The  record  certainly  proves  that  such  a  de- 
cree was  rendered,  and  defendant,  Welty. 
in  his  evidence  in  this  suit,  says  that  the 
•mortgage  was  without  consideration  and 
void.  Tbe  record  proves  Itself,  and  that  Rob- 
inson lost  his  mortgage,  for  which  he  had 
paid  $1,203.55,  as  the  sum  remaining  due 
thereon;  and  defendant,  Welty.  in  this  case, 
says  that,  unAer  the  pleadings  and  evidence 
tn  the  ault  to  foretdaae,  the  ]udgm«it  la  right, 


bnt  that  plaintiff  ought  not  to  have  recowse 
onhlm.  because  plalntUC  did  not  Mt  up  In  that 
suit  the  fact  that  be  was  a  purchaser  for 
value  without  notice  of  the  fraud  of  defendr 
ant,  his  assignor,  rendering  void  his  title. 
In  such  a  state  of  Acts,  and  with  the  view 
of  the  law  already  given,  I  cannot  see  that 
It  makes  any  difference  in  this  case  that  he 
was  not  a  party  in  that,  or  that  he  bad  no 
prt^r  notice  to  appear,  make  himself  a 
party,  and  defend  and  resist  the  claim  of 
Dubois  &  ilcCofy,  for  lay  his  own  showing, 
if  he  had  tieen  a  party,  and  bad  set  up  tbe 
tact  that  Boblnstm  was  a  pnndiaaer  for  value 
without  notice,  the  court  would.  In  any  event, 
have  given  a  decree  against  him,  as  tbe  one 
ultimately  liable,  for  the  $1,203.55;  for,  If 
such  plea  availed,  then  he  had  Dubois  &  Mc- 
Coy's mone^,  as  standing  in  tbe  place  of  the 
property  fraudulently  withdrawn;  if  not, 
then  he  had  the  mon^  obtained  by  fraud 
from  Robinson.  If  this  view  be  .correct,  it 
Is  not  necessary  to  discuss  the  Question  wheth- 
er he  received  snffident  notice  to  defend  the 
claim  set  up  In  tbe  foreclosure  snlt  against 
the  validity  of  the  mortgage  assigned  by 
him,  or,  If  sufficient  whether  it  was  his  duty 
In  some  way  to  cause  such  defense  to  be 
made.  The  record  was  at  least  competent 
evidence,  though  the  judgment  may  not  be 
conclusive.  See  Sibley  v.  Hulbert  15  Oray, 
509. 

There  Is  still  another  view  that  may  be 
taken.  The  negotiable  note  and  mortgage 
were  transferred  and  assigned  by  defendant 
Welty,  to  plaintiff,  Boblnson.  by  a  separate 
written  Instrument;  and  although  Robinson 
took  them  as  a  purchaser  for  value,  wlthont 
notice  of  the  fraud  rendering  void,  as 
against  the  creditors  of  McDermott  the  title 
of  Welty,  his  assignor,  Robinson,  did  not 
take  the  note  by  indorsement,  and  McDer- 
mott was  apparently  Insolvent  and  had  be- 
come a  nonresident  of  both  states.  The  evi- 
dence also  shows  that  i^alntiff,  Robinson, 
before  the  assignment  had  bought  the  prop- 
erty of  McDermott  and  had  taken  a  convey- 
ance; that  Dubois  &  McCoy  then  had  a 
judgment  lien;  and  that  Robinson  was  ap- 
plying tbe  purchase  money  in  taking  up  the 
liens  prior  to  the  judgment  for  his  own  pro- 
tection; and  that  he  bought  defendant's 
$2,000  mortgage,  not  because  it  was  good 
against  McDermott  who  had  no  other  proiH 
erty,  but  because  It  appeared  upon  its  face 
to  be  a  valid  and  subsisting  lien,  and  was 
so  represented  to  the  extent  of  $1,203.65. 
Did  not  such  representation,  whlcb  could 
be  made  by  acts  and  conduct  as  well  as  by 
words,  form  the  sole  basis  of  the  sale,  and 
did  not  tbe  assignment  under  such  circum- 
stances plainly  presuppose  and  guaranty 
it  to  be  a  valid  and  subsisting  lien  to  that 
amount?  Having  turned  out  to  be  a  nullity 
for  the  purpose  for  which  he  bought  It, 
there  having  been  a  total  failure  of  consid- 
eration, why  may  he  not  recover  back  the 
purchase  moner?  Ko  part  of  the  $2,000  had 
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erer  been  paid.  Why  count  up  any  Bum  as 
the  balance  due  on  It  If  It  were  not  for  the 
purpose  of  assurllug  the  plaintiff  of  the 
truth  that  It  was  a  ralid  lien,  and  one  Bttll 
subsisting  to  the  crtent  of  such  balance? 
Why  should  not  the  Jury  be  allowed  to  take 
such  representation,  such  acts  and  conduct; 
as  put  forward  by  Welty  In  order  to  Induce 
Robinson  to  make  the  purchase,  and  that 
Robinson,  knowing  nothing  to  the  contrary, 
and  relying  upon  It,  made  the  purchase?  It 
was  a  question  of  fact  for  the  jury.  See 
Croyle  t.  Moses,  90  Pa.  St.  250;  March  v. 
Wilson,  Busb.  143;  Blgelow.  Frauds,  467. 
Robinson  had  bought  the  property,  and 
wished  to  know  the  valid  and  subsisting 
liens  against  It,  bo  that  he  could  lift  them 
by  assignment  to  himself  with  the  pturchase 
money.  The  balance  due  on  his  mortgage 
was  a  fact  peculiarly  within  the  knowledge 
of  Mr.  Welty.  Could  not  the  Jury  say  that 
be  was  bound  to  make  good  his  representa- 
tion in  that  regard,— In  other  words,  under 
the  common  count,  treat  his  representation 
as  a  warranty  that  It  was  pro  tanto  a  ralid 
and  snbslBtlng  mortgage?  In  this  view  It 
might  be  regarded  as  an  action  brought  for 
a  rescission,  or  rather  as  based  upon  a  re- 
pudiation of  the  contract  of  assignment,  on 
the  ground  of  a  misrepresentation  of  the 
material  fact  of  the  validity  of  the  $2,000 
mortgage,  and  a  total  failure  of  the  con- 
Bideration.  In  that  view  of  the  case,  where 
rescission  Is  claimed  and  a  restoration  of  the 
money  paid,  It  would  be  only  necessary  to 
proTe  that  there  was  such  misrepresentation, 
and  an  adjudication  that  the  mortgage  was 
fraudulent  aed  Told.  Then,  however  honest- 
ly It  may  have  been  made,  however  free 
from  blame  the  person  who  made  it,  the 
contract,  having  been  made  by  misrepresen- 
tation, cannot  stand.  See  Derry  v.  Peek, 
Ii.  R.  14  App.  Caa.  337-350;  also,  Brownlle 
v.  Campbell.  L.  R.  5  App.  Oas.  ©35.  In 
such  case  the  averment  or  proof  of  scienter 
is  not  necessary.  See  1  Blgelow,  Frauds, 
520.  That  for  which  Robinson  paid  his 
money  proved  to  be,  not  a  valid  and  sub- 
sisting lien  on  the  property  to  the  extent  of 
a  balance  of  fl,203.S2  as  against  the  other 
lienors,  but  a  mere  nullity  as  against  the 
judgment  of  Dubois  &  McCoy.  In  such  case 
the  contract  ■  of  assignment  could  be  and 
was  treated  by  Robinson  as  voidable  and  as 
rescinded,  and  he  was  entitled  to  recover 
back  his  money  on  the  count  for  money  had 
and  received,  because  It  was  entered  into 
on  the  faith  of  a  material  representation, 
which  was  false  in  fact  (see  Benj.  Sales,  S 
429;  Blsh.  Cont  f  71);  for  he  did  not  get  what 
he  contracted  for,  viz.  a  note  and  mortgage, 
with  $1,208.82  due  on  it,  and  valid  and  bind- 
ing against  every  one  as  it  appeared  on  Its 
face,  bat  one  wholly  without  consideration 
and  void  for  the  purpose  for  which  he 
bought  It  (see  Blsh.  Cont  $  71).  If  one  sells 
a  promissory  note,  the  law  implies  the  war- 
ran^  th&t  it  la  not  forged,  but  genuine  and 


binding  on  the  parties,  and  not  subject'  to 
any  legal  defense;  yet,  in  the  absence  of 
fraud,  there  is  no  warranty  of  the  maker's 
solvency  or  ability  to  pay.  Bish.  Cont.  §  245. 
This  court  alleges  that  after  the  mortgage 
had  been,  In  the  Ohio  suit,  adjudged  to  be 
null  and  void,  and  the  $1,203.82  had  become 
to  plaintiff  wholly  lost,  the  defendant,  treat- 
ing the  assignment  as  rescinded  or  repudi-. 
ated,  with  full  notice  of  all  the  facts,  under- 
took and  promised  to  pay.  A  misrepresenta- 
tion without  the  scienter  ceases  to  be  innocent 
when  the  party  who  made  it  undertakes, 
after  learning  of  Its  falsity,  to  maintain  the 
advantage  gained  by  means  of  it.  1  Blge- 
low, Frauds,  520.  See  Street  v.  Blay,  2 
Bam.  &  Adol.  456,  cited  in  Cutter  v.  Powell, 
1  Smith,  Lead.  Cas.  (9th  Ed.)  1226.  But  see  1 
Tuck.  Comm.  Laws  Va.  338.  I  take  the  true 
distinction  to  be  that  where  the  plaintiff  has 
the  right  to  repudiate  the  contract  of  as- 
signment of  the  mortgage  upon  the  ground 
that  It  is  a  nullity,  and  he  has  nothing  but 
the  warranty  that  It  is  valid,  be  would  not 
be  required  to  bring  special  assumpsit  for 
the  breach  of  the  express  contract,  but  may 
recover  at  law  In  Indebitatus  assumpsit  as 
for  total  failure  of  consideration;  but  no 
opinion  Is  or  need  be  expressed  on  this  point. 

When  the  plaintiff  had  closed  his  evi- 
dence in  chief,  defendant  moved  to  exclude 
it  from  the  jury.  If  this  was  meant  as  a  de- 
nial of  Its  sufficiency,  and  that  the  court 
should  In  that  way  Instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant,  the  exer- 
tion taken  to  the  overruling  of  the  motion 
was  waived  by  defendant  going  on  with  his 
own  evidence.  Core  v.  Railroad  Co.,  38  W. 
Va.  456,  18  S.  B.  596.  If  It  was  meant  to 
object  to  the  evidence  as  irrelevant  or  other^ 
wise  inadmissible,  none  such  was  pointed 
out  except  the  record  of  the  judgment  of 
foreclosure,  and  that  was  only  admitted  for 
the  purpose  of  showing  the  fact  that  such 
a  judgment  had  been  rendered;  and,  as  we 
have  already  seen,  It  was,  when  taken  in 
connection  with  defendant's  own  testimony 
in  this  suit,  relevant  and  proper.  Defendant 
claimed  that  plaintiff  knew,  when  he  took 
the  assignment  of  the  $2,000  mortgage  and 
note,  that  it  had  been  g^ven  and  taken  with 
the  Intent  to  delay,  hinder,  and  defraud  the 
creditors  of  McDermott,  the  mortgagor,  and 
that  nothing  In  fact  was  due,  and  that  be 
ateo  knew  that,  of  the  $1,203.82,  $1,000  was 
to  be  and  was  turned  over  to  Mrs.  McDer- 
mott This  was  the  turning  point  In  the 
case,  and  upon  it  the  evidence  pro  and  con 
was  conflicting;  hence  the  extent  to  which 
It  figures  in  the  hypothetical  state  of  facts 
upon  which  the  five  InstructlonB  given  are 
based.  It  is  enongh  to  say  that  there  was 
evidence  tending  to  prove  the  hyi>othesi8  of 
facts  upon  which  these  instructions  are 
founded;  and  we  are  of  opinion  that, 
taken  as  a  whole,  they  state  the  law  of  the 
case  supposed,  with  substantial  correctness; 
and,  viewing  the  case  from  the  standpoint  of 
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tbe  erldence  not  controverted  of  the  special 
Andli^  of  the  Jory  and  the  tenden^  of  the 
evidence  on  otbw  points,  we  can  Bee  via  et- 
ror,  if  any  at  all,  which  conid  be  to  the  pte- 
Jndice  of  the  defendant. 

Finally,  did  the  court  err  in  refnalng  to  set 
a^e  the  Toxllct  as  contrary  to  tiie  evidence? 
On  tbe  general  Issne  of  non  assnmpsit  there 
bare  been  two  trials  and  two  rerdlcta.  On 
the  first  trial  tbe  Joiy  were  required  to 
answer  in  writing  the  following  question: 
"At  or  before  the  time  when  the  notes  and 
mortgages  were  assigned  by  defendant, 
Welty,  to  plalntlif,  Robinson,  did  Welty, 
eitJiw  personally  or  through  Scbafer,  In 
W6I^'8  presence  and  with  his  assent,  noake 
any  false  and  fraudulent  misrepresentations 
with  reference  to  the  f2,000  note  or  mort- 
gage?" The  jnry  on  the  first  trial  answered 
this  Important  question  with  emphasis  In 
the  negative,  returning  their  answer  In  writ- 
ing with  their  verdict  for  the  defendant 
This  important  finding  Is  not  to  be  found  in 
this  record,  for  reasons  given  In  the  case  of 
Welty  V.  Campbell,  37  W.  Va.  797,  17  3.  B. 
812.  This  verdict  was  set  aside,  and  a  new 
trial  awarded.  And  on  the  second  trial  the 
Jnry  fbnnd  for  the  plaintiff,  and,  in  answer  to 
the  same  special  que8tl(a,  returned  In  writ- 
ing tbe  following  answw,  "Tea."  We  think 
these  papers  were  misrepresented  at  the 
time  of  the  assignment  It  ta  certainly  not 
intended  In  this  case  to  say  anything  harsh 
In  regard  to  Mr.  Welty.  The  answer  of  the 
first  Jury,  which  might  be  more  r^ble,  is 
not  before  vol  We  must  look  only  to  the 
answw  of  the  second  Jury  on  this  vital 
point  We  must  on  this  hearing  of  this  writ 
of  error,  consider  all  the  evidence  before  us. 
Code  (Ed.  1S91)  c  181.  |  0.  But  the  general 
rule  Is  that  the  verdict  ought  not  on  that 
ground  to  be  disturbed,  unless  the  court  can 
plainly  see  that  the  verdict  Is  without  evi- 
dence on  some  essential  point  or  that  there 
is  a  clear  anA  decided  preponderance  of 
evldaice  against  the  finding  of  tbe  Jury.  On 
this  vital  point  as  we  have  already  seen,  the 
evidence  Is  conflicting,  as  well  as  the  ver- 
dicts; but  the  last  is  the  only  one  before  us, 
and,  under  the  rule  as  announced,  we  are  of 
opinion  It  must  stand  as  a  finding  on  the  Is- 
sue and  of  tbe  damages  by  them  assessed. 
Judgment  afltoned. 


(40  w.  Va.  au) 

HOUSTON  T,  McNBBR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  8,  1895.) 

AcTioK  Foa  False  Rspbbsentationb— Parol  Et- 
roiNos— AesioMHBNT  or  Bond— AssuMPBiT. 

1.  The  plaintiff  took  from  the  def«idant  a 
written  aBsignment  frithont  recoarse  of  a  bond 
on  M.,  and  sued  to  recover  his  money  back  on 
the  groaod  of  frandalcDt  representation.  To 
avoid  sadi  contract,  the  representation  mnst  be 
of  a  material  fact  and  be  fake,  within  tbe  knowl- 
edge of  d^endant  and  be  made  with  intent  on  his 
part  that  plaintifE  should  act  upon  it;  wbidi  rep- 


resentation the  plaintiff,  b  famMance  of  its 

toMtj,  relies  upon,  and  is  thereto  misled  ta  his 
injniy  and  damage. 

2.  Such  written  aadgnment  wiAont  recourse 
csnnot  be  dianged  in  iti  terms  by  parol  evidence. 

3.  By  sndi  contract  the  assignee  takes  upon 
'himself  all  risk  of  ctdlecting  tae  money,  pro- 
vided the  instrument  assigned  was  in  fact  what 
it  seemed  to  be,— a  genuine,  valid,  snhsiatlng 
debt 

4.  Qeoeral  iadebitatos  aasnmprit  does  not  Ue 
for  the  breach  of  an  express  contract  of  war- 
ranty. 

(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Monroe  county. 

Action  by  A.  0.  Houston  against  A.  A.  Mc- 
Neer.  There  was  a  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

A.  F.  Mathews  and  John  Oabwn^  for 
plaintiff  In  error.  J.  D.  Logan  and  J.  W. 
Harris,  for  defendant  In  wcor. 

HOLT,  P.  This  was  an  action  of  Indeb* 
itatns  assumpsit  in  the  (drcnit  court  of  Mon- 
roe county,  tried  on  plea  ot  non  assumpsit; 
vwdlct  for  defendant;  verdict  set  aside; 
again  tried,  and  Twdlct  for  defendant  which 
the  court  refused  to  set  aside,  bnt  gave  Judg- 
ment, to  which  this  writ  of  error  was  allow- 
ed the  plaintiff,  ^e  declaration  contains 
the  common  counts.  Including  the  count  for 
money  had  and  received,  conclndliig  with  a 
specif  count  in  indebitatus  assnmiwit  as 
follows:  '*And  for  that  the  said  defendant, 

on  the  day  of  ,  1886,  assigned  to 

the  said  plaintiff,  for  valuable  consideratlou, 
to  wit,  ^15,  then  and  there  paid  to  the  said 
defendant  by  the  said  plaintiff,  a  certain 
note  for  the  sum  of  (199.45,  executed  to  the 
said  defendant  by  one  R.  T.  McNeer  on  the 
7th  day  of  January,  1886,  and  due  and  paya- 
ble on  demand;  and  the  plaintiff  avers  that 
at  and  before  tbe  said  assignment  the  said 
defendant  told  tbe  plaintiff,  and  represented 
to  him,  that  he,  the  said  defendant  was  not 
indebted  to  the  aald  B.  T.  McNeer  In  any 
way;  that  there  were  no  offsets  to  the  said 
note;  that  tbe  said  note  was  then  immedi- 
ately collectible,  and  that  no  objection  could 
be  made  by  the  said  R.  T.  McNeer  to  Its 
immediate  payment;  that  In  consideration 
of  said  representation  the  plaintiff  took  the 
said  note  without  recourse.  And  the  phiin- 
tlff  further  avers  that  tbe  said  statonents 
and  representations  were  untrue,  and  well 
known  so  to  be  by  the  defendant;  that  the 
defendant  was  at  the  date  of  the  said  as- 
signment and  afterwards.  Indebted  to  tbe 
said  R.  T.  McNeer  to  an  amount  greater  than 
that  of  the  said  note,  so  that  the  said  B.  T. 
McNeOT  refused  to  pay  the  said  note  on  ac- 
count of  the  said  Indebtedness,  when  there- 
unto afterwards  requested  by  the  said  plain- 
tiff; and  that  It  would  have  been  a  vain 
thing  for  the  said  plaintiff  to  have  sued  tbe 
said  R.  T.  McNeer.  And  the  plaintiff  avers 
that  by  reason  of  the  said  false  statements 
and  representations,  the  said  plaintiff  suffer- 
ed loss  to  the  amount  of  the  said  sum  of 
money  paid  to  tbe  said  d^endant;  and  tiia 
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said  defendant  became  liable  to  pay  to  the 
plaintiff  title  said  sum,  with  the  Interest  due 
thereon.  And  the  said  defendant,  after- 
wards, In  consldoutlon  of  the  premises,  re- 
spectlrely  promised  to  pay  the  plaintiff  the 
said  sums  respectively  npon  demand."  The 
bond  assigned  by  defendant,  McNeer,  to 
plaintiff,  Houston,  with  the  assignment 
tbereof.  without  reGonrse,  Is  as  follows:  "On 
demand,  for  value  received,  I  promise  to 
pay  A.  A.  McNeer  the  Jost  and  full  sum  of 
four  hundred  and  ninety-nine  dollars  and  46 
cents.  Witness  my  hand  and  seal,  this  7th 
day  of  January,  1886.  R.  T.  McNeer.  [Seal.] 
Assigned  without  xeconraa  A.  A.  McNeer. 
A.  C.  Houston." 

The  only  witnesses  examined  were  pl^- 
tiff  and  defendant  on  their  own  behalf. 
PlalntUTs  erldfflice  tends  to  prove  that  the 
debtor,  B.  T.  McNeer,  was  Insolvent.  He 
bought  the  note  for  the  parp<ne  of  letting 
R.  W.  Bobbitt  have  it,  who  was  Indebted  to 
R.  T.  McNeer,  but  such  object  was  not  made 
known  to  defendant  Plaintiff  agreed  to 
take  the  note  If  no  objection  of  any  sort 
could  be  made  to  its' Immediate  payment, 
and  defendant  told  him  that  no  objection  at 
all  could  be  made  to  Its  immediate  payment; 
that  R.  T.  McNe^  owed  him  (defendant) 
still  more  besides  the  amount  of  that  note. 
Thereupon  plaintiff  took  it  without  recourse 
with  that  understanding,  and  let  Bobbitt 
have  it  in  the  same  way.  Bobbitt  offered 
the  note  In  part  paym«it  to  R.  T.  McNe«  In 
bis  settlement  with  falm,  but  B.  T.  McNeer 
refused  to  take  it  Plaintiff  then  took  It 
back  from  Bobbitt,  and  wrote  to  defendant 
A.  A.  McNeer,  about  the  matter,  who  came 
to  see  plaintiff  about  it  Plaintiff  told  him 
that  be  took  It  with  the  understanding  that 
no  objection  could  be  made  to  Its  Immediate 
payment;  that  if  he  had  known  about  the 
Calder  land  matter,  he  would  not  have  taken 
It;  and  that  defendant  must  take  It  back, 
which  be  refused  to  do.  The  Calder  land 
matter  seems  to  have  been  a  debt  due  to  a 
commissioner  who  had  sold  the  Calder  land 
under  a  decree  of  court  which,  as  appears 
from  argument  of  counsel,  had  been  bought 
by  R.  T.  McNe«  at  such  sale;  and  the  sale, 
by  agreement  of  the  commlsslonor  and  all 
interested,  had  been  turned  over  to  defend- 
ant A.  A.  McNeer,  and  one  John  H.  Shra- 
der,  who,  with  the  consent  of  the  commls- 
rioner,  assumed  the  payment  of  the  pm- 
chase  money,  relieving  B.  T.  McNeer  from 
the  payment  thereof.  Defendant's  evidence 
tended  to  prove  that  plaintiff  agreed  to  take 
an  assignment  of  the  note  without  recourse, 
at  a  discount  of  $90;  that  he  did  not  know 
what  plaintiff  wanted  with  It;  did  not  teil 
plaintiff  that  no  objections  could  be  urged 
to  its  Immediate  payment;  that  plaintiff  did 
not  aak  anything  of  the  kind;  that  he  did 
not-  owe  B.  T.  McNeer  anything  at  the  time 
of  tbe  assignment  but  R.  T.  McNeer  owed 
him  more  than  fOOO  over  and  above  tbe  note 
at  the  time  be  assigned  It  to  plaintiff;  and 
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that  the  Calder  land  matter  was  paid,  or 
about  paid,  when  he  assigned  the  note.  R. 
T.  McNeer  was  not  sued  on  the  note. 

Plaintiff  asked  the  court  to  give  the  follow- 
ing Instructions,  Nos.  1  and  2,  to  the  Jury. 
The  court  refused,  and  plaintiff  excepted. 
No.  1:  "If  the  jury  believe  from  the  evi- 
dence that  tbe  defendant  A.  A.  McNeer,  rep- 
resented to  the  plaintiff,  as  an  inducement 
to  the  contract  of  assignment,  that  he  (the 
defendant)  was  not  indebted  to  R.  T.  McNeer, 
while  at  the  same  time  he  was  so  Indebted, 
—then  the  jury  must  find  tac  the  plaintiff." 
No.  2:  "If  the  jury  believe  from  the  evi- 
dence that  as  an  Inducement  to  the  contract 
of  assignment  the  defendant  told  the  plain- 
tiff that  there  could  be  no  objection  on  the 
part  of  R.  T.  McNeer  to  the  immediate  pay- 
ment of  the  note  assigned,  while  at  the  same 
time  there  were  unsettled  transactions  be- 
tween tbe  defendant  and  R.  T.  McXeer,  which 
would  prevent  the  Immediate  payment  of  said 
note  by  said  R.  T.  McNeer,  then  the  jury 
must  find  for  the  plaintiff."  And,  on  motion 
of  defendant  and  against  plaintiff's  objection, 
the  court  gave  the  Jury  the  three  following 
InBtmctlons,  and  plaintiff  excepted:  Instruc- 
tion A:  "The  court  instructs  the  jury  that 
If  they  believe  from  the  evidence  that  la  the 
sprii^  of  1886,  plaintiff  and  defendant  en- 
tered upon  a  negotiation  for  the  sale  and 
assignment  of  the  bond  from  R.  T.  McNe» 
to  A.  A.  McNeer,  offered  In  evidence  In  this 
cause,  and  that  the  result  of  said  negotiation 
was  the  written  agreement  upon  the  back  of 
said  bond,  signed  by  the  plaintiff  and  defend- 
ant then  the  l^;al  effect  of  said  written 
agreement  Is  that  If  said  bond  was  due  and 
unpaid  at  the  time  of  said  agreement  the 
plaintiff,  Houston,  took  upon  himself  the 
risk  of  collecting  said  bond,  and  the  terms  of 
said  written  agreement  cannot  be  changed 
or  altered  by  parol  evidence."  Instruction  B: 
"The  court  Instructs  the  jury  that  If  a  bond 
la  assigned  without  recourse,  it  exempts  the 
assignor  from  all  liability  by  reason  of  the 
Insolvency  of  the  maker  of  the  bond."  In- 
struction O:  "The  court  Instructs  the  jury 
that  If  a  party  takes  a  bond  by  assignment 
to  him  without  recourse,  and  tbe  amount  of 
money  called  for  by  the  bond  Is  due  at  the 
time  of  the  assignment  he  Is  not  entitled  to 
recourse  said  bond  because  of  any  failure  or 
liability  on  his  part  to  make  the  money  called 
for  by  the  bond." 

The  action  was  not  a  special  assumpsit  on 
the  representation  treated  as  an  express  col- 
lateral contract  of  warranty.  In  which  the 
fraud  and  deceit  would  have  been  Immaterial; 
such  contract  of  warranty  is  not  made  the 
ground  of  plalntlCTs  claim  of  the  right  of  re- 
covery; but  it  is  an  action  of  general  in- 
debitatus assumpsit  with  a  special  statement 
In  the  last  count  of  a  legal  llahlllty  growing 
Out  of  and  resting  npon  a  representation,  false 
within  defendant's  knowledge,  made  by  him 
to  plaintiff,  that  he  (defendant)  was  not  in 
any  way  Indebted  to  B.  T.  McNeer,  the  maker 
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of  the  note  assigned;  that  there  was  no  set- 
otF  to  It;  and  that  no  objection  could  be  made 
to  its  Immediate  payment,— upon  which  plain- 
tiff relied,  and  by  which  he  was  misled,  to 
his  injury  and  to  his  damage;  and  in  no  case 
in  which  general  assumpsit  Is  brought,  though 
there  may  have  been  a  special  agreement,  does 
the  plaintiff  legally  ground  his  claim  at  all 
upon  the  special  agreement  or  promise  (or 
warranty),  nor  derive  any  right  from  It,  nor 
make  it  any  part  of  his  case.  He  proceeds 
exclusively  upon  the  implied  legal  engage- 
ment or  obligation.  See  Cutter  v.  Powell,  2 
Smith,  Lead.  Gas.  (8th  Ed.)  pt  1,  p.  48. 
Whenever,  therefore,  the  plaintiff  brings  gen- 
eral assumpsit,  he  grounds  his  claim,  not  on 
the  special  contract  (see  Robinson  v.  Welty 
[this  term]  40  W.  Va.  — ,  22  S.  B.  78),  but 
upon  an  existing  precedent  debt  or  liability; 
and  this  suit,  therefore,  cannot  be  treated  as 
n  suit  for  the  breach  of  the  contract  of  war- 
ranty If  the  representation  be  so  regarded, 
but  upon  the  proof  of  the  tort  which  creates 
the  legal  liability.  Huffman  v.  Hngblett,  11 
Lee,  649;  Keener,  Quasi-Gont  207.  See  Catts 
v.  Phalen,  2  How.  376.  It  may  be  that  the 
plaintiff  would  have  had  the  right  to  treat 
the  contract  of  as^gnment  as  rescinded  on 
account  of  Its  fraudulent  procurement,  and  re- 
cover back  his  money  In  general  assumpsit  on 
the  count  for  money  had  and  received,  with- 
out proof  of  the  scienter  or  guilty  knowledge 
on  the  part  of  the  defendant;  but  that  ques- 
tion does  not  arise  In  this  case.  See  1  Bige- 
low.  Frauds,  520,  413. 

To  avoid  a  contract  on  the  ground  of  mis- 
representation, (1)  the  representation  must  be 
false;  (2)  known  to  be  so  by  the  person  who 
makes  it;  (3)  ignorance  of  Its  falsity  on  the 
part  of  the  one  to  whom  made;  (4)  with  the 
Intent  on  the  part  of  the  maker  that  it  shall 
be  acted  on;  (5)  and  the  one  to  whom  made 
must  act  upon  it  to  his  injury.  See  1  Blge- 
low.  Frauds,  p.  466;  Wamsley  v.  Currence, 
25  W.  Ta.  543;  CrlsUp  v.  Cain,  19  W.  Va.  43S; 
Bish.  Cont  S  650.  The  representation  must 
be  as  to  a  material  fact,  false  to  the  knowl- 
edge of  the  maker,  not  known  to  be  false  by 
the  plaintiff,  who,  relying  upon  it,  has  been 
misled  to  his  damage. 

Neither  of  the  instructions  asked  for  by 
plaintiff  is  based  upon  such  a  supposed  state 
of  facts  as  would  vitiate  the  contract  of  as- 
signment, and  thereby  entitle  plaintiff  to  re- 
cover back  the  purchase  money;  and  both 
were  therefore  properly  refused;  nor  Is  such 
a  state  of  facts  shown  by  the  evidence,  cer- 
tainly not  by  such  a.  clear  and  decided  pre- 
ponderance against  the  finding  of  the  jury  as 
would  justify  the  court  in  setting  aside  their 
verdict  Plaintiff  took  the  risk  of  insolvency. 
It  is  not  pretended  that  the  note  Is  not  gen- 
uine or  had  been  In  fact  paid;  only  that  the 
maker  of  the  note  claimed  to  have  some  set- 
off or  counterclaim  as  the  ground  of  his  re- 
fusal to  pay  the  assignee.  But  how  are  we 
to  know  that  there  was  any  such  effectual 
counterclaim?   Defendant,  in  his  evidence, 


saya  there  was  none.  There  Is  no  proof  clear- 
ly showing  the  existence  of  any  valid  set-off 
against  the  note  assigned.  It  Is  tme  there 
Is  some  evidence  about  a  land  debt  due  (rom 
A.  A.  McNeer  and  John  H.  Shrader  to  a  com- 
missioner of  the  court  for  what  Is  called  the 
"Calder  Land";  but  the  evidence  about  It  is 
Indefinite  and  obscure.  There  is  certainly 
nothing  to  show  it  to  be  a  legal  offset.  From 
what  does  appear  the  conjecture  would  rather 
be  that  it  was  not;  and,  besides,  defendant 
says  that  It  had  been  settled.  The  plain  and 
reliable  test  was  a  suit  at  law  against  the 
debtor,  which  the  plaintiff  declined  and  re- 
fused to  bring.  See  1  Tuck.  Comm.  pp.  337. 
338.  It  is  said  that  would  have  caused  de- 
lay, and  have  rendCTcd  It  useless  for  the  pur- 
pose for  which  it  was  bought,  viz.  to  let 
Bobbitt  have  it  to  pay  his  debt  with.  But  no 
such  purpose  was  made  known  to  the  defoid- 
ant,  nor  does  any  testimony,  written  or  ver- 
bal, show  that  particular  use  of  It  to  have 
been  one  of  the  terms  or  conditions  of  the 
assignment 

The  question  remains,  was  there  any  error 
to  the  prejudice  of  the  plaintiff  In  the  in- 
structions given  at  the  instance  of  the  de- 
fendant? These  three  InstructionB  conatnie 
the  written  contract  of  assignment,  and  give 
to  the  jury  instructions  as  to  its  legal  effect. 
Is  not  that  a  matter  of  law,  and  as  such 
clearly  within  the  province  of  the  court? 
Goddard  v.  Foster,  17  Wall.  142;  2  Pars. 
Cont  p.  610.  Do  they  propound  the  law  of 
the  case  correctiy?  Taking  them  as  a  whole, 
the  court  says  to  the  jury,  In  substance,  as 
follows:  This  Is  a  restrictive  assignment; 
one  without  recourse;  an  agreement  In  writ- 
ing; and  therefore  the  terms  thereof  cannot 
be  changed  by  parol  evidence.  Martin  v.  Cole 
(1881)  104  U.  S.  30,  30.  It  exempts  the  as- 
signor from  all  liability  by  reason  of  the  In- 
solvency of  the  maker;  and  if  the  bond  Is 
genuine,  and  the  amount  of  money  it  calls 
for  was  owing  and  unpaid  at  the  time  of  the 
assignment,  then  the  assignee  is  not  entitied 
to  recourse  the  bond  by  reason  of  atiy  failure 
or  Inability  on  his  part  to  make  the  money; 
that  is,  the  assignee  thereby  took  upon  him- 
self all  risk  of  collecting  the  money,  provided 
It  was  in  fact  what  It  seemed  to  be,— a  gen- 
uine, valid,  subsisting  debt.  These  instruc- 
tions state  the  law  correctly  as  applicable  to 
the  facts  which  the  evidence  tended  to  prove. 

The  plaintiff  complains  In  his  argument 
that  the  effect  of  the  insttuctlons  given,  with 
the  refusal  to  give  those  asked  for  by  him, 
was  to  lead  the  jury  away  from  the  only 
question  in  the  case.  It  may  have  had  In 
some  degree  that  effect;  but,  if  so,  it  could 
only  be  by  regarding  It  as  a  special  assump- 
sit on  the  representation  treated  as  a  war- 
ranty, and  it  was  not  the  fault  of  the  de- 
fendant or  of  the  court  If  it  was  the  -fault 
of  any  one.  It  was  that  of  the  plaintiff,  who 
Insisted  on  having  the  oo\u^  give  to  the 
jury  as  the  law  of  the  case,  In  his  view, 
what  he  was  not  entitled  to  have  given  inany 
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view,  because  the  facts  assnmed  In  his  In- 
Btructlons  did  not  make  Toidable  the  eon- 
tract  of  assignment,  and.  give  him  the  right 
to  rescind  and  recover  back  the  money  paid. 
He  did  not  ask  the  court  to  amend  his  In- 
structions, or  to  Instruct  generally  on  the  sub- 
ject, but  elected  to  stand  or  fall  by  his  legal 
proportions  as  he  had  tramed  them.  Is  this, 
the  defendant's  second  verdict,  to  be  set  aside 
for  no  fault  of  his  or  fault  of  the  court?  In- 
asmuch as  the  plaintiff  failed  to  show  by  a 
suit  that  there  was  any  legal  set-ofC  or  coun- 
terclaim against  the  note,  failed  to  show  tliaf 
fact  In  any  way,  and  the  burden  of  proving 
that  fact  being  upon  falm,  I  do  not  see  how 
the  circuit  court  could  have  avoided  giving 
Judgment  against  him  had  the  defendant  de- 
murred to  the  evidence. 

Finally,  X  see  no  plain  case  of  miscarriage 
of  Justice  on  any  ground.  For  the  reasons 
given,  the  Judgment  must  be  affirmed. 


(«  w.  Ta.  ffis)' 

TUBNBB  r.  NORFOLK  &  W.  R.  CO. 
(Suimme  Court  of  Appeals  of  West  Virginia. 
April  17.  1886.) 

iKJiTST  TO  Railroad  Evplots  —  Collistok  at 
CtmvB— Failurb  to  Qitb  SieiiAL—SnrriRiBSCT 
or  Declaration— Hbquobncb  or  Vies  Pbihci- 
PAif— Death  of  Minor— Damages. 

1.  The  allemtion  In  a  declaration  tliat  the 
defendant,  "'wluiont  ringing  the  bell  or  blowing 
the  whistle,  or  giving  any  warning  whatever, 
is  a  general  allegation,  under  which  the  plaintiff 
may  batrodace  any  evidence  tending  to  prove 
any  ne^igence  on  the  part  of  the  defendant 
wherein  it  failed  to  give  plaintiff  warning  of  an 
approadiing  train. 

2.  If  it  plaiDly  appears  that  the  defendant 
could  not  have  been  injured  by  the  modification 
of  an  instmction  aaked,  even  though  the  modifi- 
cation was  uuneceasary,  the  failore  to  give  such 
instruction  without  sach  modification  is  not  eaf- 
fidait  cause  for  the  reversal  of  the  judgment. 

S.  In  determining  wbethn  a  boy  16  years 
of  age  was  guilty  of  contributory  negligence,  the 
jury  have  the  ri^t  to  take  into  consideration  his 
a^  capacity,  sod  experience,  and  although  he 
may  have  tieen  gnllty  of  an  act  which  in  an  adult 
woold  have  amounted  to  an  assumption  of  the 
risk  of  injory,  and  a  waiver  of  the  duty  the  mas- 
ter owes  him,  yet  he  cannot  be  held  to  have  as- 
sumed any  such  risk  or  waived  any  snch  duty 
wlilch  one  of  his  age,  discretion,  ana  experience 
could  not  folly  comprehend  and  appreciate. 

4.  A  minor  has  the  right  to  rely  upon  the 
superior  skill  and  knowledge  of  the  foreman 
having  authority  over  him,  and  If,  In  obedience 
to  snch  foreman's  directions,  be  nms  into  un- 
known dangers,  against  whicii  it  is  the  doty  of 
the  foreman  to  warn  him,  hut  whidi  daty  snch 
foreman  negligently  foils  to  perform,  he  cannot 
be  held  to  be  gniltv  of  contributory  negligence  or 
to  have  assumed  the  risk  of  such  dangers. 

5.  The  action  of  the  jnry  In  assessing  dam- 
ages  in  case  of  the  death  of  a  person  by  the 
wrongful  act.  neglect,  or  default  of  another  is  not 
reviewable,  as  no  damages  allowed  by  the  jnry 
within  the  limit  fixed  by  the  statute  can  be 
deemed  excessive,  their  determinatiou  of  this 
questioD  being  absolute  and  conclusive  as  to 
what  damages  are  fair  and  juet,  nnless  the  ver- 
dict evinces  passion,  nejudice,  partiality,  or 
corruption  on  tho  part  of  the  jury. 

6.  In  all  cases  of  negligence  the  law  gov- 
erning the  assessment  of  exemphiry,  punitive,  or 
vindictive  damages  la  the  same  whether  death 
result  or  not. 

(Syllabns  by  the  Ooort) 


Error  to  circuit  court,  Wayne  county. 

Action  by  Natkaniei  Turner,  as  adminis- 
trator, against  the  Norfolk  &  Western  Rail- 
road Company,  Judgment  for  plalntltT,  and 
defendant  brings  error.  Afflrmod. 

CampbeU  &  Holt,  toe  plaintiff  in  errw. 
Marcum,  Peyton  &  Maccum,  toe  d^iendant 
in  error. 

DENT,  J.  Nathanl^  Turner,  administrator 
of  the  personal  estate  of  Pearly  Turner,  de- 
ceased, Instituted  suit  in  the  circuit  court  of 
Wayne  county  on  the  11th  day  of  February, 
1892,  agalost  the  Norfolk  &  Western  Railroad 
Company,  for  the  sum  of  $10,000  damages  ou 
account  of  the  death  of  said  Pearly  Turner, 
and  oa  the  8th  day  of  October,  1892,  recov- 
ered a  judgment  for  the  sum  of  $4,500,  being 
the  amount  of  damages  assessed  by  a  jnry. 
The  defendant,  upon  a  writ  of  error  to  this 
court,  insists  on  the  following  errors:  "(1) 
The  court  erred  In  granting  the  plaintiff's  In- 
structions numbers  4  and  6.  They  were  each 
irrelevant  and  misleading.  In  that  neither  was 
predicated,  upon  the  speciflc  act  of  negli- 
gence charged  in  the  plaintiff's  declaration. 
(2)  If  it  were  proper  for  the  court  to  grant 
the  plalntifTs  instructions  numbers  4  and  6, 
then  It  was  error  to  refuse  to  grant  your  peti- 
tioner's instructions  numbered  1  and  2,  ae  by 
it  prayed.  (3)  The  court  erred  in  not  setting 
aside  the  verdict  as  c<»itrary  to  the  law  and 
evidence.  (4)  The  m^sure  of  damages  In 
case  of  death  Is  the  value  of  a  man's  life  to 
his  estate.  The  record  contains  no  evidence 
whatever  of  the  deceased's  earning  capacity, 
and  the  verdict  was.  In  consequence,  not  only 
fficcesaiv^  but  absolutely  without  foundation, 
and  should  have  been  set  aside." 

The  material  facts  In  this  case  are  as  fol- 
lows: On  the  day  of  February,  1892, 

Pearly  Turner,  a  lx>y  16  years  of  age,  of  av- 
erage intelligence,  industrious,  obedient,  and 
healthy,  while  in  the  employ  of  the  defend- 
ant, under  the  direction  and  control  of  a  fore- 
man named  Alley,  met  bis  death  In  a  collision 
betwera  an  extra  engine  and  a  band  car,  at  a 
curve  about  five  miles  from  Wayne  Court- 
house. The  deceased  was  on  the  hand  car  . 
with  a  crew  of  employes,  all  of  whom,  at  the 
time  of  acddent,  were  acting  under  the  or- 
ders and  Immediate  sup^vlsion  of  said  fore- 
man. The  foreman  went  ahead  of  the  hand 
car  to  the  curve,  and  without  going  himself 
or  sending  some  one  else  to  ascertain  whether 
an  extra  was  coming,  as  the  rules  of  the  com< 
pany  required  him  to  do,  got  on  the  hand  car 
and  started  around  the  curve,  and  met  the 
engine  near  the  middle  thereof.  All  escaped 
except  the  deceased,  who  was  killed  ontright 
The  evidence  Is  conflicting  as  to  whether  the 
whistle  of  the  engine  was  sounded  or  the  belt 
was  rung;  the  engineer  and  crew  with  him 
testifying  that  the  whistle  was  sounded  and 
the  bell  rung  at  a  road  crossing  800  or  900 
feet  from  the  curve,  and  that  such  sounding 
of  the  whistle  was  for  the  curve,  as  he,  the 
engineer,  was  on  the  lockout  for  a  ipinff  aC 
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carpenters.  None  of  the  crew  on  the  hand 
car  heard  either  signal,  and  some  other  par- 
ties testify  that  they  did  not  hear  either  whis- 
tle or  hell,  although  In  position  to  do  so.  The 
deceased  had  been  In  the  employ  of  the  com- 
pany for  aboDt  five  months,  had  passed  over 
the  road  frequently,  and  had  often  flagged 
trains  for  the  foreman.  His  father  was  dead, 
but  his  mother  was  ilvlng. 

1.  The  Instructions  referred  to  in  the  flrst 
assignment  of  error  are  as  follows,  to  wit: 
"No.  4.  The  jury  are  lusti-ucted  that  when  a 
railroad  company  puts  a  foreman  In  charge 
of  a  gang  of  laborers,  with  power  to  dis- 
charge Ihem,  subject  to  the  approval  of  the 
supervisor,  and  makes  it  the  duty  of  said 
foreman  to  see  that  these  laborers  p^orm 
their  duty  faithfully,  such  foreman  must,  in 
the  performance  of  all  his  duties  to  those 
laborers  under  him,  be  regarded  as  the  repre- 
sentative of  the  railroad  company,  and  If, 
through  bis'  neglect  of  duty,  one  of  these  la- 
borers, in  the  performance  of  hia  duty.  Is  in- 
jured without  negligence  upon  his  part,  such 
laborer  may  recover  of  the  railroad  company 
the  damages  be  has  sustained,  caused  by  the 
negligence  of  such  foreman  without  the 
knowledge  of  such  labors.  No.  5.  The  court 
instructs  the  jury  that  the  plalntUf's  Intes- 
tate, Pearly  Turner,  had  the  right  to  assume 
that  his  foreman,  E.  Alley,  would  give  all 
proper  attention  to  bis  safety,  and  that  he 
would  not  be  carelessly  and  needlessly  ex- 
posed to  risks  and  damages  not  necessarily 
resulting  from  his  occupation,  and  which 
might  have  been  prevented  or  much  dimin- 
ished by  ordinary  care  and  precaution  on 
the  part  of  his  master  or  his  representative, 
in  this  case  foreman  Alley."  The  objection 
to  these  Instructions  is  an  alleged  variance 
between  the  declaration  and  proof.  The  part 
of  the  declaration  refm^  to  Is  as  follows: 
"While  said  plaintiffs  Intestate  was  engaged 
in  propelling  and  operating  the  said  hand  car 
on  defaidant's  track  on  said  section,  without 
any  default  or  negllg^ce  on  his  part,  and 
without  any  knowledge  of  the  danger  to 
which  he  was  then  and  there  erposed,  the 
said  defendant  wrongfully,  negligently,  and 
injuriously  ran  and  caused  to  be  run  a  cer- 
tain steam  locomotive  engine  around  a  sharp 
curve  and  through  a  deep  cut,  without  ring- 
ing tiie  bell  or  blowing  a  whistle,  or  giving 
any  warning  whatsoever,  with  great  force 
and  violence  over,  upon,  and  against  the  said 
hand  car,  upon  which  said  idalntlff  s  intestate 
was  as  aforesaid,  whereby  and  by  reason 
whereof  the  plaintiff's  Intestate  was  bruised, 
wounded,  and  mangled,  from  which  said 
wounds,  bruises,  and  Injuries  afterwards,  to 
wit,  on  the  day  and  year  aforraald,  be  died." 
The  defendant  insists  that  the  instructions 
were  not  proper,  because  the  jury,  under  this 
declaration,  could  not  find  the  defendant 
guilty  of  an  act  of  negligence  committed  by 
Foreman  Alley  in  not  taking  the  required 
at^  to  ascertain  and  warn  the  deceased  of 
the  approaching  train,   ^nils  was  a  duty  the 


defendant  owed  to  the  deceased  and  which 
it  im]>osed  upon  his  foreman,  and  certainly 
comes  within  the  general  allegation  of  the 
declaration,  "without  any  warning  whatso- 
ever." Foreman  Alley  was  the  agent  of  the 
defendant  as  to  giving  this  wamiuK.  and  bis 
failure  to  do  so  was  the  failure  of  the  av 
fendant  It  was  necessary  for  the  jury  un- 
d»  this  declaration  to  have  before  them  and 
take  Into  consideration  any  and  all  fail- 
ures on  the  part  of  the  defendant  to  warn 
.deceased  of  the  approaching  train,  and,  if 
the  defendant  had  warned  him  through  any 
of  its  agencies,  it  would  have  been  sufficient, 
although  all  the  others  had  been  guilty  of 
negligence  in  this  respect;  and  the  declara- 
tion is  founded  on  the  fact  that  the  defend- 
ant failed  in  Its  duty,  and,  if  it  had  not  been 
broad  enough  to  cover  the  negligence  of 
Foreman  Alley,  it  would  have  been  bad  on  de- 
murrer or  motion  to  exclude  the  evidence. 
The  demurrer  was  overruled,  and  properly 
80,  and  no  motion  was  made  to  exclude  the 
evidence.  The  evidence  which  justifies  the 
instructions  was  flrst  introduced  by  the  de- 
fendant on  its  theory  of  the  case,  to  show 
contributory  negligence  on  the  part  of  de- 
ceased, and,  being  In  for  Its  puri>oses,  it 
could  not  have  It  excluded  because  it  sus- 
tained the  plaintiff's  case.  The  iDstmctions 
were,  therefore,  proper  to  meet  the  def^d- 
ant's  claim  of  contributory  negligence.  If  for 
no  other  purpose.  The  defendant  cannot 
relieve  itself  in  a  case  of  this  character,  re- 
sulting from  the  negligence  of  Its  servants, 
by  showing  that  others  of  its  servants  were 
equally  or  more  negligent,  and.  If  they  had 
not  been  so,  the  accident  would  not  have 
happened,  unless  It  shows  that  the  deceased 
contributed  to  the  tatter's  negligence.  An 
attempt  of  this  kind  was  made  in  this  case, 
and  was  properly  met  by  these  InstructlonB. 
Under  this  view  of  the  question  presented, 
the  authorities  referred  to  by  the  defendant's 
counsel  have  no  application  to  this  case,  but 
only  wbere  there  is  a  plain  variance  between 
the  allegations  and  the  evidence,  which  lias 
been  taken  advantage  of  in  the  trial  court 
and  not  here  raised  for  the  flrst  time.  On 
this  subject,  In  addition  to  the  authorities 
cited  by  plaintiff's  counsel,  see  Long  v. 
Campbell,  37  W.  Va.  665. 17  8.  E.  107. 

2.  The  instructions  referred  to  In  the  sec- 
ond assignment  of  error  are  as  follows,  to 
wit:  "No.  1.  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
E.  Alley  was  a  foreman  of  the  defendant.  In 
charge  of  a  gang  of  laborers  putting  in  cat- 
tle guards  along  defendant's  line;  that  the 
plalntlfTs  intestate.  Pearly  Turner,  was  a 
member  of  such  gang,  and  subject  to  the 
authority  of  said  Alley;  that  on  the  morn- 
ing of  January  28,  1892,  the  said  Turner,  In 
company  with  his  said  foreman  and  the 
other  laborers  of  the  gang  under  htm,  got  on 
a  hand  car  on  the  defendant's  railroad  track 
willingly  and  without  objection,  and  rode 
along  on  said  liand  car  in  the  directloa  of 
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Wayn^  Quoi^b  cuts  and  around  cnrrest 
without  the  foreman  of  ttie  crew,  or  any 
member  thereof  by  hla  direction,  bting 
ahead  ^th  flag  or  other  signal  to  giro  the 
hand  car  and  ite  occupants  wamliv  of  dan- 
g&:  by  reason  of  approaching  trains  or  other* 
wiee^  and  absence  of  snch  flagging  was 
known  to  the  said  Tomer,  and  he  still  with- 
out objectton  remained  on  the  hand  car,— 
then,  under  such  clrcumstanceB,  the  said 
Peariy  Turner  accepted  and  aasnmed  the 
risk  ot  encountering  or  coming  In  contact 
with  any  extra  train  or  wild  engine  that 
might  be  on  the  track,  and  which  could  be 
escaped  by  such  flagging;  and  under  such 
clrcnmstances,  if  the  Jury  find  that  the  neg- 
lect of  the  foreman  to  flag  was  the  proxi- 
mate cause  ot  the  injury  ta»  Pearly  Turner, 
tfa^  cannot  find  fOr  the  plaintiff,  but  must 
return  a  verdict  for  the  defendant.  No.  2. 
If  the  Jury  find  from  the  evidence  In  this 
case  that  the  intestate  Pearly  Turner,  for 
two  or  three  months  prior  to  his  death,  bad 
been  In  the  service  of  the  d^endant,  under 
Foreman  Alley,  working  upon  the  defend- 
ant's railroad  track  putting  In  cattle  guards, 
and  to  his  knowledge,  the  railroad  company 
during  that  time  had  been  dally  running  on 
said  road  divers  extra  trains,  without  pre- 
vious notice,  back  and  forth  from  one  point 
to  another  at  Irr^ular  hours  of  the  day,  and 
that  said  Tnmer,  without  c<Hupulslon,  got 
upon  the  hand  car  on  the  morning  of  Jan- 
uary 28,  1892,  knowing  that  his  foreman, 
Alley,  had  no  knowledge  or  opportunity  of 
knowledge  that  extra  No.  2  would  be  ai>' 
preaching  that  morning,  and  also  knew  that 
Ills  said  foreman  had  not  flagged  around  the 
curve  where  the  accident  occurred,  then  the 
Jury  are  instructed  that  the  said  TumM*  as- 
snmed  the  risk  of  a  collision  between  his 
hand  car  and  any  extra  which  might  meet 
th«n  on  said  curve."  And  the  plaintiff  ob- 
jected to  the  giving  of  said  instructions,  and 
each  of  them,  and  the  court  sustained  said 
objection,  apd  refused  to  give  said  instruc- 
tions, or  Mth»  of  thm,  in  the  above  form; 
to  which  opinion  of  tlie  court  in  refusing  to 
give  said  instructions,  and  each  of  them,  the 
said  defendant  again  excepted.  Thereupon 
the  court  modified  each  of  said  instructions 
by  adding  to  No.  1  the  following  language^ 
**Provlded  the  Jury  further  believe  from  the 
evidence  that  Pearly  Turner  had  knowledge 
of  the  duties  of  said  Foreman  Alley  to  do 
such  flagging,  or  cause  It  to  be  done,  and  if 
the  Jury  believe  further  from  the  evidence 
that  Pearly  Turner  had  knowledge  at  the 
time  of  the  accident  tliat  said  Alley  had  not 
BO  done  his  duty."  And  by  adding  to  No.  2 
the  following  language:  "Provided  the  Jury 
further  believe  from  the  evidence  that  Pear- 
ly Turner  had  knowledge  that  It  was  the 
duty  of  said  foreman  to  do  or  have  done 
such  flagging. "  And  the  court  then  gave 
each  of  said  Inatmctlons  as  so  modified. 
Tbm  ntodlflcatlons  made  by  the  trial  court 


to  these  inatmctlons  come  clearly  wltldn  the 
rale  as  decided  by  this  court  in  the  case  of 
Qregory'B  Adm'r  v.  Railroad  Co.*  87  W.  Va. 
606^  IS  S.  B.  SL9.  The  mere  fact  that  a 
part  of  the  modification  is  a  repetition  of 
what  iB  already  contained  in  the  Instraction 
would  not  vitiate  it  to  the  prejudice  of  the 
defendant  These  Instimctions  were  based 
on  the  ccmtrtbutory  negl^race  of  the  de- 
ceased, who  could  not  be  considered  as  waiv- 
ing the  discharge  of  a  duty  which  the  fore- 
man owed  him  as  the  agent  of  the  defend- 
ant, unless  be  had  knowledge  of  the  duty. 
The  court  did  not  err  in  so  modl^lng  the 
Instraction,  but  it  did  err  in  giving  the  In- 
struction as  modified,  but  pot  to  the  preju- 
dice of  the  defendant 

The  first  Instruction  contains  this  lan- 
guage: "Through  cuts  and  around  curves, 
without  the  foreman  of  the  crew,  or  any 
member  thereof  by  his  direction,  being  ahead 
with  fiag  or  other  signal  to  give  the  hand 
car  and  Its  occupants  warning  of  danger." 
Thae  is  no  evidence  in  this  case  that  Jus- 
tifies this  part  of  the  instraction,  as  it  does 
not  appear  that  any  other  cuts  and  curves 
were  passed  tliat  morning  where  the  fore- 
man neglected  hie  duty  to  fl^  but  the  one 
■where  the  collision  occurred,  and  the  Jury 
cannot  infer  frwn  one  proven  act  of  negli- 
gence that  other  similar  ones  occurred. 
Both  Instractious  are  vicious  for  another  rea- 
son. They  faU  to  take  into  consideration 
the  age,  capacity,  and  experience  of  the  de- 
ceased. 8  Wood.  B.  R.  (2d  Bd.)  f  380.  p.  1754. 
lays  down  the  law  as  to  the  employment  of 
minors  as  follows:  "The  mere  fact  tliat  a 
Bttrant  is  a  minor  does  not  of  itself  render 
the  master  under  kny  greater  obligation  to 
him  than  to  older  employes.  When  he  en- 
tan  the  service,  he  assumes  all  the  rlAs  In- 
cident to  it  and  no  exception  to  the  general 
role  in  this  regard  is  made  In  his  favor." 
And  In  Wood,  Mast  &  Serv.  p.  714.  {  849: 
"Where  the  servant  has  equal  knowledge 
with  the  master  of  the  danger  incident  to 
the  work,  he  takes  the  risk  on  himself  If  be 
goes  on  with  it  but  this  only  applies  whov 
the  servant  is  of  sufficient  discretion  to  ap- 
preciate the  dangers  Incident  to  the  work. 
Where  there  are  latent  defects  or  hasaxds 
incident  to  an  occupation,  of  which  the  mas- 
ter knows  or  ought  to  know.  It  Is  his  duty 
to  warn  the  servant  of  them  fully,  and,  fail- 
ing to  do  so,  he  Is  liable  to  him  fOr  any  in- 
jury that  he  may  sustain  in  consequence  of 
such  neglect;  and  this  rale  applies  even 
where  the  danger  or  hazard  Is  patent  If, 
through  youth,  inexperience,  or  other  cause, 
the  servant  is  Incompetent  to  fully  under- 
stand and  appreciate  the  nature  and  extent 
of  the  liazard."  In  the  case  of  Railroad  Co. 
V.  Fort  17  Wall.  558,  a  suit  for  damages  sus- 
tained by  a  boy  16  years  of  age,  Justice 
Davis,  rendering  the  decision  of  the  court, 
says:  "If  the  order  had  been  given  to  a 
person  ot  mature  years*  who  had  not  en* 
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gaged  to  do  snch  work,  although  enjoined 
to  obey  the  directions  of  bis  superior,  It 
might  with  some  plausibility  be  argued  that 
he  should  hare  disobeyed  it,  as  he  must 
have  known  that  Its  execution  was  attended 
with  danger;  or,  at  any  rate,  If  he  chose  to 
obey,  that  he  took  upon  himself  the  risks 
incident  to  the  service.  But  this  boy  occu- 
pied a  very  different  position.  How  could 
he  be  expected  to  know  the  i>erll  of  the  un- 
dertaking. He  was  a  mere  youth,  without 
experience,  and  not  familiar  with  mactilnery. 
Not  being  able  to  Judge  for  himself,  he  had 
a  right  to  rely  on  the  judgment  of  CoUett, 
and  doi^tless  entered  upon  the  execution  of 
the  order  without  apprehension  of  danger." 
In  this  case  the  decedent,  a  minor  10  years 
of  age,  of  average  intelligence  for  one  of  his 
age,  when  he  entered  the  service  of  the  com- 
pany defendant  as  a  track  hand,  assumed 
all  the  ordinary  risks  Incident  to  that  serv- 
ice, and  the  defendant  was  bound  to  accord 
to  him  the  same  protection  as  to  unexpected 
or  extraordinary  hazards  as  It  did  to  adult 
employes.  When  it  seeks  to  be  excused 
from  culpable  negligence  on  Its  part  in  that 
It  failed  to  discharge  its  duty  towards  Mm 
In  warning  lilm  of  an  unusual  latent  and 
dangerous  hazard,  on  the  theory  that  he  ac- 
quiesced in  its  negligence  and  assumed  the 
risk  of  the  hazard,  his  age,  experience,  and 
capacity.  If  not  legally  concluglve,  are  potent 
factors  to  be  considered  by  the  Jury  in  ar- 
riving at  a  verdict.  The  defendant's  in- 
structions entirely  ignore  these  factors,  and 
propound  the  law  as  though  he  were  an  ex- 
perienced adult,  with  ail  his  powers  of  mind 
aud  body  fully  developed.  If  he  liad  signed 
a  written  contract  or  dee^  waiving  the  dis- 
charge o^  the  defendant's  duties  towards 
him  in  the  most  solemn  and  formal  manner, 
the  law  would  have  held  it  void,  and,  if  he 
had  entered  into  a  parol  agreement  to  the 
same  effect,  the  law  would  have  disregarded 
ft;  and  yet  the  Jury  is  instructed  that  they 
may  And  from  his  acts,  knowledge,  and  con- 
duct tbat  he  released  the  defendant's  legal 
duty  towards  falm,  and  assumed  the  risk  oc- 
casioned by  the  defendant's  negligence,  al- 
though at  the  time  he  was  acting  in  obedi- 
ence to  the  defendant's  orders.  Such  a  con- 
struction of  the  law  is  contrary  to  reason 
and  experience.  Boys  of  16  seldom  stop  to 
consider  any  danger  to  which  they  may  be 
exiK>sed,  but  rely  implicitly  on  the  superior 
judgment  of  those  in  authority  over  them. 
Aud  is  it  not  right  that  they  should  do  90, 
especially  when  any  insubordination  on  their 
part  subjects  them  to  condign  punishments? 
la  not  such  the  teaching  of  both  the  Scrip- 
tures and  the  law?  Shall  we  say,  in  the 
language  of  the  defendants  counsel,  "Com- 
mon sense  would  teach  him,  his  own  safety 
would  require,  and  ordinary  prudence  dic- 
tate," that  he  should  not  place  confidence  in 
the  superlmr  tnteUlgenc^  experience,  and 
knowledge  of  the  tmated  agent  of  the  de* 


fendant,  his  superior  officer,  but  that  he 
should  depend  on  his  own  youth,  inexperi- 
ence, and  lack  of  knowledge?  The  defend- 
ant would  neYer  countenance  such  a  rule  as 
this  In  its  business.  It  would  take  a  very 
strong  case  to  make  an  Infant  employ^  con- 
tribute to  his  master's  negllgehce  by  obey- 
ing his  directions,  which  result  in  the  for- 
mer's death.  Certainly  the  case  now  pre- 
sented is  not  such  a  case,  and  therefore  the 
defendant's  instruction,  though  modified, 
should  not  have  been  given. 

3.  The  conclusions  thus  reached  virtually 
dispose  of  the  third  assignment  of  error, 
which  is  to  the  refusal  of  the  court  to  set 
aside  the  verdict  as  contrary  to  the  law  and 
evidence.  The  defendant's  argument  under 
this  head  la  mslnly  as  to  the  question  wheth- 
er the  engineer  sounded  the  whistle  and 
caused  the  bell  to  ring,  as  required  by  the 
rule  of  the  defendant,  which  Is  in  these 
words:  "Extra  and  delayed  trains  must 
sound  the  whistle  frequently  on  approaching 
curves,  and  before  passing  obscure  places." 
The  engineer  and  other  trainmen  testify 
that  the  whistle  sounded  and  the  bell  was 
rung  just  before  and  at  the  road  crossing, 
about  800  feet  from  where  the  accident  took 
place.  The  employes,  not  less  than  12  In 
number,  heard  neither  the  whistle  nor  bell. 
This  Is  established  by  their  cmduct,  Inde- 
pendent of  their  testimony,  because,  if  any 
of  them  had  heard,  it  is  safe  to  presume  the 
accident  would  not  have  happened.  Several 
other  witnesses  testified  on  the  same  sub- 
ject The  jury  had  to  weigh  this  evidence; 
for  It  is  certainly  conflicting  and  contradic- 
tory, depmding  entirely  on  the  memories  of 
the  witnesses,  their  interest  in  the  result  of 
the  trial,  and  other  circumstances  surround- 
ing the  case.  But,  admitting  that  the 
whistle  was  sounded  and  the  b^l  rung,  as 
testified  by  the  trainmen,  can  we  say  that  It 
was  a  full  compliance  with  the  rule  of  the 
defendant?  It  certainly  did  not  accomplish 
the  result  Intended.  It  could  warn  no  one 
whose  ears  it  did  not  reach,  and  It  appears 
to  have  been  heard  only  by  those  in  the  Im- 
mediate neighborhood  of  the  engine.  Why 
the  whistle  was  not  sounded  in  the  Imme- 
diate neighborhood  of  the  curve,— the  point 
of  danger, — no  explanation  Is  given.  The 
engineer  says  the  whistling  at  the  road 
crossing,  800  feet  away,  was  intended  for 
the  curve,  because  he  ^pected  some  carpen- 
ters along  on  .1,  truck  or  hand  car,  and  yet 
he  did  not  sound  the  whistle  frequently,  as 
the  rule  requires,  but  actually  ran  into  the 
very  carpenters  he  was  expecting,  without 
giving  them  any  warning  of  his  approach. 
The  jury  were  certainly  justified  In  finding 
that  the  engineer,  as  well  as  tlie  foreman, 
was  guilty  of  negligence  In  not  obeying  the 
rules  of  the  defendant  The  defendant  In- 
sists that  if  the  engineer  and  foreman  were 
guilty  of  negligence,  the  boy  was  guilty  of 
contrlbntorj  negligence;  tiiAt  "hie .  conduct 
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under  the  drcnmBtances  was  snch  as  no 
man  with  a  grain  of  sense  or  a  particle  of 
prudence  would  have  been  guilty  of."  Snch 
language  as  this  might  be  properly  used  to- 
wards the  offMidlng  foreman  or  the  other 
adult  hands,  seven  In  number^  who  were 
along  with  him,  but  Is  certainly  hardly  ap- 
propriate when  applied  to  this  poor,  unfor- 
tunate boy,  who,  In  his  earnest  desire  to 
serve  his  master  In  an  acceptable  manner, 
lost  his  life  while  strictly  obeying  the  or- 
ders of  his  master,  as  represented  by  its 
foreman.  He  not  only  had  the  right,  but 
was  in  duty  bound,  to  rely  upon  the  care 
and  superior  knowledge  of  the  trusted  agent 
of  his  employer,  under  whose  protection  and 
charge  he  was  placed.  Wood,  Mast  &  Serv. 
S  366;  4  Am,  &  Eng.  Enc.  Law,  42-61,  note 
1  This  feB  a  much  stronger  case  In  this  re- 
spect than  the  Fort  Case,  referred  to  above. 
This  boy  was  not  sent  Into  a  dangerous 
place,  but  by  the  conduct  of  his  superior 
"was  lulled  into  a  sense  of  perfect  security," 
and  then  led  into  unexpected  danger,  and, 
when  the  death  trap  is  reached,  the  supe- 
rior, by  reason  of  his  experience,  activity, 
and  good  fortune,  saves  himself,  and  per- 
mits the  Innocent  victim  of  bis  negligence  to 
l*rlBh.  For  his  confidence  and,  obedience, 
the  boy  paid  his  lite;  for  Its  negligence,  the 
n.aster  should  respond  in  damages. 

4.  The  last  error  assigned  Is  that  the  do  m 
ages  allowed  are  excessive.  Section  6,  c.  103, 
of  the  Code,  provides  tJiat:  "In  every  such 
action  the  Jury  may  give  such  damages  as 
they  shall  def^m  fair  and  just  not  exceed- 
ing ten  thtusand  dollars."  By  the  enact- 
ment of  this  law  the  legislature-,  as  It  had 
the  power  to  do,  gave  the  Jury  absolute  con- 
trol over  the  question  of  damages,  within  the 
limit  fixed.  The  courts  are  clothed  with  no 
authority  to  disturb  their  findings,  but  ara 
inhibited  from  so  doing  as  positively  as 
though  plainly  expressed  In  the  language  of 
the  statute.  They  can  neither  enact,  repeal, 
vacate,  or  amaid  legislative  enactments 
within  the  limitations  of  the  constitution, 
within  which  the  legislature  Is  supreme  and 
the  judiciary  powerless.  It  has  been  held 
by  the  court  of  appeals  of  Virginia,  in  con- 
struing a  similar  statute,  from  which  our 
statute  was  taken,  that  the  measure  of  dam- 
ages in  the  case  of  a  man's  death  is  not 
limited  to  the  pecuniary  value  of  his  life  to 
his  estate;  but  may  be  exemplary,  punitive, 
and  given  as  a  solatium.  Matthews  v.  War- 
ner. 2»  Orat.  576;  Railroad  Co.  v.  Noell's 
Adm'r,  32  Grat.  394.  This  boy.  according 
to  the  evidence,  was  strong,  healthy,  16 
years  of  age,  fatherless,  and  with  a  widowed 
mother.  To  hold  that  such  a  boy's  pecun- 
iary value  to  his  estate  by  any  table  of 
probabilities  was  worth  less  than  $4,500 
would  require  very  close  calculation,  exclu- 
sive of  the  cost  and  expense  of  litigation. 
But  It  la  certainly  evident  that  It  was  not 
the  Intention  of  the  l^islature  for  the  jury 
to  be  Uznlted  in  their  finding  to  the  probable 


pecuniary  loss.  The  law  was  to  operate  as 
exemplary  and  punitive,  as  well  as  com- 
pensatory, but  not  penal.  In  any  proper  case. 
Ricketts  V.  Railway  Co.;  33  W.  Va.  433,  10  S. 
B.  801.  Any  damages  Imposed  in  such  cases 
are  a  forfeiture  for  the  wrong  done,  occa- 
sioned by  the  neglect  of  a  legal  duty,  and, 
so  far  as  the  aggressor  is  concerned,  is  in- 
tended to  be  corrective,  in  tender  considera- 
tion of  human  life.  A  verdict  of  ?4,ijiw  will 
illy  remunerate  a  widowed  mother  for  the 
loss  of  a  strong,  healthy,  industrious  son  of 
average  intelligence,  16  years  of  age,  yet  it 
Is  to  be  hoped  that  it  may  have  the  effect  to 
either  deter  the  defendant  and  other  similar 
corporations  from  employing  minors  in  uan- 
gerous  occupations,  or  to  cause  their  agents 
to  be  more  vigilant  In  protecting  such  youth 
ful  employes  from  the  culpable  negligence  of 
those  having  them  In  immediate  charge,  and 
to  whom  they  owe  the  duty  of  obedience. 
In  any  view  of  this  case,  the  damages  found 
are  not  excessive,  and  no  error  has  been 
committed  to  the  prejudice  of  the  defendant, 
and  the  jndgment  is  therefore  affirmed. 

On  Rehearing. 

In  their  able  reargnment  of  this  case,  de 
fendant'8  counsel  present  six  points  foi 

further  consideration, 

"(1)  The  engineer  and  fireman  of  the  spe- 
cial engine  were  fellow  servants  of  the  dece- 
dent, a  section  hand  on  the  track."  This 
depends  entirely  ui>on  the  nature  of  the  act 
or  duty,  as  it  relates  to  the  decedent,  they 
were  called  upon  to  discharge  at  the  time 
of  the  accident.  In  some  respects  they  were 
his  fellow  servants,  but,  in  giving  him  warn- 
ing of  the  use  of  the  track  by  a  special  train, 
they  were  discharging  the  nonassignable, 
personal.  i>ositive,  or  superior"  duty  of  the 
master,  the  defendant,  In  its  corporate  ca- 
pacity. It  has  been  well  said  that  it  would 
be  a  monstrous  doctrine  to  hold  that  a  rail- 
road company  could  frame  such  schedules  as 
would  inevitably,  or  even  probably,  result 
in  collisions  and  loss  of  life.  Lewis  v. 
Belfert,  116  Pa.  St.  047,  H  Atl.  514.  Having 
prepared  and  promulgated  Its  schedule,  it 
must  adhere  to  it.  and.  it  it  makes  a  change 
or  violates  such  schedule.  It  la  Its  positive 
duty  to  notify  all  who  may  be  affected 
thereby  of  such  change.  When,  in  contra- 
vention of  its  schedule,  it  sends  a  "wild 
engine"  over  Its  track  unexpectedly,  It  is 
in  duty  bound  to  warn  all  Its  employ^  who 
are  rightfully  on  and  using  the  track  about 
Its  business,  whether  In  charge  of  engine, 
train,  or  hand  car,  of  the  change  In  the 
schedule,  and  If  it  Intrusts  this  duty  to  oth- 
ers, by  bell,  whistle,  or  otherwise,  it  makes 
such  others  Its  vice  principals  to  that  extent, 
and.  If  they  fall  to  discharge  this  duty,  the 
company  must  answer  for  their  negligence 
unless  It  be  shown  that  the  Injured  person 
contributed  thereto.  For  instance,  if  the 
company  had  failed  to  notify  Foreman  Al- 
ley, by  bell,  whistle  or  otherwise  of  tho 
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presence  of  a  special  train  or  obBtmctton  on 
the  track,  and  he  had  been  Injared  thereby, 
he  could  recover,  nnlesB  the  defendant  show- 
ed that  he  was  onder  express  Instructions  to 
be  on  the  lookout  for  snch  special  trains, 
and,  as  a  matter  of  precaution,  to  flag 
around  curves  and  through  cats.  In  snch 
case  he  would  'all,  not  because  of  being  a 
fellow  servant  with  the  engineer,  but  from 
contributing  to  his  negligence.  The  com- 
pany must  protect  its  employes  from  all 
dangers  created  by  itself  or  its  authorized 
agents  or  agencies  which  such  employes 
cannot  themselves  foresee  or,  by  the  use 
of  ordinary  prudence,  avoid.  For  It  must 
furnish  them  a  safe  place  to  work.  To  send 
"wild  engines"  and  trains  without  any  man- 
ner of  warning  or  precantlon  over  tracks  al- 
ready rightfully  occupied  by  other  employes 
la  negligence  In  the  highest  degree  criminal, 
in  utter  disregard  of  human  life  or  limb, 
and  worthy  of  the  severest  penalties  the 
law  can  possibly  Inflict;  and  it  Is  made  less 
criminal  by  the  degree  of  precaution  taken 
to  give  the  necessary  warning,  and  only  be- 
comes excusable  when  the  measures  adopted 
are  sufficient  to  protect  such  employes  from 
threatened  danger,  provided  they  are  tree 
from  ftiult  themselves.  It  is  not  necessary  to 
refer  to  decisions  of  other  states  to  sustain 
or  refute  this  doctrine,  as  the  law  ta  thus 
fully  settled  beyond  controversy  by  numer- 
ous decisions  of  this  court,  to  wit:  Flanne- 
gan  V.  Railway  Co.  (decided  at  this  term) 
21  S.  E.  1028;  Haney  v.  Railway  Oo.*  38  W. 
Ta.  570.  18  S.  E.  748;  Gore  T.  Railroad  Co., 
38  W.  Va.  456,  18  S.  E.  59tt;  Johnson  t.  RaU- 
way  Co.,  88  W.  Va.  206. 18  8.  B.  573;  Beuhr- 
ing's  Adm'r  v.  Railway  Co..  37  W.  Ta.  602, 
IB  S.  E.  436;  Daniel's  Adm'r  t.  Hallway 
Co.,  36  W.  Va.  S97.  15  S.  E.  162;  Oris- 
well  T.  Railway  Co.,  80  W.  Va.  798,  6  S. 
B.  31;  Madden  t.  BaUway  Co.,  28  W.  Va. 
610;  Cooper  v.  Railroad  24  W.  Va. 
37.  In  these,  and  many  others,  this  court 
Is  In  accord  with  the  decisions  of  the  su- 
preme court  of  the  United  States  In  the 
cases  of  Randall  t.  Railroad  Co.,  100  U.  S. 
478.  S  Sup.  Gt  822;  Railway  Co.  t.  Ross, 
m  V.  S.  377,  6  Stip.  Ct.  184;  Railroad  Go. 
V.  Baugh,  13  Sup.  Ct  914;  54  Am.  &  Eng. 
Ry.  Gas.  328.  See  note  on  page  364.  54  Am. 
&  Eng.  Ry.  Gas.,  whore  doctrine  Is  stated 
and  -authorities  cited. 

"(2)  The  plaintiff's  decedent  was  guilty  of 
contributory  negligence."  The  duty  of  prov- 
ing contributory  negligence  Is  on  the  de- 
fendant. To  do  thla  defendant  proved  that 
Its  foreman  had  been  gnll^  of  negligence 
In  not  flagging  around  the  curve,  and  that 
by  the  roles  of  the  company  he  was  re- 
quired to  so  do;  BO  far  <Hily  proving  a 
further  breach  of  Its  duty  towards  tbe  de- 
cedent, making  It  liable  unda  the  decision 
of  CrlsweU  v.  Railway  Co.,  supra,  for  all 
damages  sustained.  It  then  showed  that  the 
deceased  had  been  working  for  the  com- 
pany Ave  or  six  monthB*  and  that  be  had 


often  been  sent  to  flag  around  curves,  and 
that  the  foreman  had  been  flagging  around 
curves  when  he  "was  looking  for  a  train 
or  anything."  When  he  knew  there  was  no 
train,  he  did  not  flag.  This  la  tbe  only  evi- 
dence tending  to  show  contributory  negli- 
gence. No  knowledge  of  the  rules  of  the 
defendant  or  of  the  duties  of  the  foreman 
were  brought  home  to  the  deceased,  except 
what  might  be  presumed  from  bis  limited 
observation  and  experience.  As  Is  said  by 
Judge  Green  In  tbe  Grlswell  Case,  be  had 
the  right  to  rely  on  the  foreman's  Judgment 
and  conduct,  and  that  he  would  take  every 
necessary  care  and  precaution  to  protect  him 
from  unnecessary  and  unexpected  dangers, 
and  in  doing  so  he  did  not  waive  tbe  com- 
pany's  duty  towards  him,  nor  did  be  assume 
any.  dangerous  risks  of  which  be  had  no 
knowledge  or  information.  How  did  the  de- 
ceased know  that  the  foreman  was  not  doing 
his  duty  strictly?  The  evidence  falls  en- 
tirely to  answer  this  question.  As  Judge 
BranncHi  says  in  Gregory's  Adm'r  v.  Rail- 
toad  0&,  37  W.  Va.  618,  16  S.  B.  819:  "Be- 
fore we  can  b^  that  tbe  j>lalntlft's  action 
shall  be  defeated  by  the  mere  existence  of 
a  rule,  we  must  find  that  he  had  knowledge 
of  It."  The  foreman  himself  was  Ignorant 
of  the  extent  of  the  rule,  and  often  neg- 
lected to  obswre  tt  Certainly  his  bands, 
who  were  not  required  to  know  or  furnished 
with  a  copy  ct  It,  should  not  be  presumed 
to  have  a  more  extenalTe  knowledge  than 
their  foreman,  for  wboae  goTemment  It  was 
made,  and  who  was  expected  to  be  familiar 
therewith  for  the  butroctkHi  and  protection 
of  those  under  blnu 

Right  In  this  connection  Is  the  defendant's 
third  point,  to  wit:  "(3)  Turner,  the  party 
killed,  was  sixteen  years  of  age,  and,  having 
passed  the  age  of  fourteen,  he  was  presumed 
to  have  had  sufficient  capacity  and  under- 
standing to  be  senMble  of  danger,  and  of 
having  the  power  to  avoid  It.  and  this  pre- 
sumption should  stand  until  It  Is  overthrown 
by  proof  of  the  absmce  ot  snch  discretion 
and  IntelUgence."  The  defendant's  connsd 
apparently  misunderstand  the  law  as  pro* 
pounded  In  theoplnlon  In  relation  tothe.-igeof 
the  decedent  and  that  Is  that  It  Is  the  duty 
of  a  master  who  knowingly  employs  a  youth- 
ful servant,  and  subjects  hJm  to  the  control 
of  another  servant,  to  give  blm  such  warn- 
ing of  the  dangers  of  his  employment  as  his 
youth  and  Inexperience  require.  In  this  It 
Is  not  shown  that  this  boy  was  given  any 
Instruction  as  to  the  dangerous  hazard  of 
riding  on  this  car  around  this  curve  with* 
out  flagging.  On  the  contrary,  he  was  led 
into  the  very  jaws  of  death  by  the  man  who 
should  have  warned  him  and  given  him  prop* 
er  Instmctton.  There  la  a  great  difference 
In  tiie  law  as  applied  to  the  cue  of  a  mlnw 
who  acts  In  disobedience  to  or  without  or* 
ders  and  one  who  acts  In  obedience  to  the 
commands  of  tZkose  having  authority  ovw 
him.  In  the  former  case  the  role  relied  on 
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by  tbe  defendant,  and  tbe  anthorities  dted 
In  BDpport  thereof,  may  apply,  bnt  In  the  lat- 
ter case  they  have  no  application,  bnt  the 
rule  Is  entirely  different.  A  minor  cannot 
be  expected  to  set  up  his  opinion,  however 
matnre,  against  the  Judgment  and  experi- 
ence of  those  matnrer  and  older,  to  whom  he 
Is  given  In  charge.  Bnt  he  is  tanght  the 
lesson  of  obedience  from  his  cradle,  and  he 
is  required  to  respect  the  commands  and  pay 
deference  to  the  Judgmentof  his  elders  nntll 
legally  emancipated  at  the  age  of  21  years. 
And  It  would  be  an  extreme  case  In  which  a 
minor  should  be  held  guilty  of  contributory 
n^Ugence  In  obeying  the  orders  of  his  fore- 
man, representing  his  master.  This  Is  no 
such  case,  but  Is  In  line  with  the  following 
cases,  yet  stronger  than  they:  Railway  Go. 
T.  Peregoy,  36  Kan.  424,  14  Pac.  7;  Dowling 
V.  AUen,  74  Mo.  13;  HUl  v.  Gust,  B5  Ind.  45. 
In  the  case  of  Railway  Ck>.  y.  Bridges,  92 
6a.  899,  17  S.  B.  64S,  It  was  held  that,  *ihe 
evidence  showing  afflrmatlTely  that  the 
plaintiff  was  Injured  while  engaged  In  the 
line  of  his  duty,  under  the  orders  and  in 
the  Immediate  presence  of  the  'boss'  to 
whose  orders  he  was  subject,  and  the  injury 
was  the  result  of  negligence  attributable  to 
the  company, — either  the  sole  negligence  of 
the  Imss*  or  the  joint  negligence  of  him  and 
of  absent  officers  or  employes  with  whom  he 
should  have  co-operated  In  so  regulating  the 
movements  of  his  hand  ear  as  to  prevent 
a  collision  between  it  and  a  train,— a  recov- 
ery  by  the  plaintiff  would  be  defeated  only 
by  fault  on  his  part  amounting  to  rashness 
or  recklessness  In  obeying  under  the  circum- 
stances the  orders  of  the  boss."  It  Is  Impos- 
sible to  say  in  the  light  of  tbe  evidence  that 
this  boy  was  guilty  of  rashness  or  reckless- 
ness in  obeying  the  orders  of  his  foreman. 

"(4)  The  former  opinion  herein  recognizes, 
permits,  and  commends  the  doctrine  of  puni- 
tive damages,  contrary  to  the  former  adjudi- 
cations of  this  court"  Ilie  auction  of  puni- 
tive damages  does  not  properly  ailse  In  this 
case.  No  instructions  as  to  the  amount  of 
damages  were  asked  or  given,  but  the  jury 
was  left  free  to  find  under  the  statute  such 
damages  as  they  sbonld  deem  just  and  fair. 
The  doctrine  of  punitive  damages  should  be 
the  same  in  cases  where  death  ensues  from 
acts  of  negligence  as  where  it  does  not  ensue, 
in  accordance  with  the  law  as  given  in  the 
case  of  Mayer  v.  Frobe  (decided  at  this 
term)  22  S.  E.  58,  which  overrules  Fegram 
V.  Stortz,  31  W.  Va.  242,  6  S.  E.  485,  on  which 
the  defendant  mainly  relies.  As  to  clrcum- 
stnnces  nnd^  which  corporations  would  be 
subject  to  the  Infliction  of  punitive  damages, 
see  Rlcketts  v.  Railway  Co.,  33  W.  Va.  433, 
10  8.  E.  801;  Downey  v.  Railway  Co.,  28 
W.  Va.  732,  743. 

"(5)  The  right  given  a  juiy  by  section  6  of 
cbaptK- 103  of  tbe  West  Virginia  Code  to  as- 
sess damages  not  to  exceed  $10,000,  wherever 
tbe  death  of  a  person  has  been  caused  by  a 
wrongfnl  act,  Is  not  a  right  that  may  be  ex- 


ercised arbitrarily,  but  the  exerdse  thereof 
Is  always  subject  to  proper  correction  and 
control  by  the  court,  under  the  established 
rules  of  law."  The  fifth  syllabus,  as  pro- 
pounded in  this  case,  relates  only  to  the 
amount  of  tbe  verdict,  and  is  simply  to  the 
effect  that,  th^e  being  no  other  question  of 
law  or  evidence  presented,  the  court  cannot 
disturb  the  verdict  of  the  Jury  as  either  too 
great  or  too  small  for  the  very  reason  that 
tbe  l^islature,  as  it  bad  the  right  to  do,  has 
lodged  with  the  jury  the  sole  power  to  de- 
termine the  amount  of  the  damages,  and  for 
the  court  to  interfere  with  this  power  Is  to 
usurp  legislative  functions,  and,  under  the 
pretense  of  legal  construction,  to  repeal,  al- 
ter, or  change  a  plain  legislative  enactment, 
about  which  there  can  be  no  two  distinct  and 
different  opinions.  That  the  syllabus  may 
be  easier  of  comprehension,  and  leave  no 
question  of  doubt  within  proper  limitations, 
it  has  Ixen  deemed  advisable  to  add  the  fol- 
lowing words:  "Unless  the  verdict  evinces 
passion,  prejudice,  partiality,  or  corruption 
on  the  part  of  the  jury."  Battrell  v.  Rail- 
way Co.,  34  W.  Va.  232,  12  S.  E.  699.  Noth- 
ing of  this  kind,  however,  is  claimed. 

Bnt  the  only  reason  relied  on  is  as  given  in 
defendant's  last  point,  to  wit:  "(6)  In  the 
case  at  bar,  the  evidence  failed  to  furnish  any 
proper  data  upon  which  to  base  a  verdict  or 
judgmMt"  A  boy  16  years  of  age,  robust 
and  healthy,  a  good  worker,  employed  as 
a  track  band  or  day  laborer  by  the  defend- 
ant; a  widowed  mother,  who  appeared  and 
testified  before  the  Jury.  From  these  facts 
tbe  inferences  naturally  follow:  That  he 
was  receiving  the  ordinary  wages  of  a  labor- 
er of  his  class;  if  be  was  not,  the  defendant 
employed  him,  and  could  have  so  shown. 
That  his  mother  depended  on  his  wa^es;  for. 
If  not,  be  would  not  have  been  at  worK;  the 
minor  sons  of  the  wealthy,  tx  even  the  wdl 
to  do,  at  16  years  never  labor  as  repair 
hands.  These  are  both  matters  of  common 
observation,  within  the  knowledge  and  ex- 
perience of  the  ordinary  Juryman.  City  of 
Chicago  V.  Heslng,  83  lU.  204.  The  amount 
of  damages  is  a  question  of  fact,  and  not 
of  law.  City  of  Jollet  v.  Weston,  123  111. 
641,  14  N.  E.  665;  City  of  Salem  v.  Harvey, 
120  III.  844,  21  N.  E.  10.  While  courts  are 
supposed  to  know  and  administer  tbe  law, 
the  Jury  determine  the  facts.  With  their 
determination  the  court  ought  not  to  Interfere 
unless  it  is  In  a  form  to  sbock  tbe  under- 
standing and  Impress  no  dubious  conviction 
of  their  prejudice  and  passion  on  the  mind 
of  the  court  Grab.  &  W.  New  Trials.  452; 
Zinc  Co.  V.  Black's  Adm'r,  88  Va.  300.  13 
S.  B.  452;  Trice  v.  Hallway  Co.  (decided  at 
this  term)  21  S.  E.  1022.  There  Is  nothing  in 
this  case  "to  warrant  the  belief  that  the 
jury  must  tiave  been  influenced  by  partiality, 
prejudice,  or  passion,  or  have  been  misled 
some  mistaken  view  of  the  merits  of  the 
case."  Boster  v.  Railway  Co.,  36  W.  Va. 
318, 15  S.  E.  158.  For  the  foregoing  reasons, 
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tlie  ftnrmer  ccmcluslon  arrlTed  at  Is  xatifled 
and  affirmed. 

Note  by  ENGLISH,  J.:  I  cannot  concur 
with  die  opinion  e^ressed  hy  the  majority 
of  the  court  in  tlila  case,  for  the  following 
reaBfMis:  The  xecwd  dlBcIoaes  the  ftict  that 
the  plalntltrs  Intratate  was  a  laborer  hi  the 
employ  of  the  defendant,  and  at  the  time  he 
received  the  injury  which  caused  his  death 
was  riding  upon  a  band  car  on  fals  way  to 
his  work.  He  was  16  years  of  age,  of  **toI- 
erably  fair  size,  and  a  good  woricer."  So  far 
as  appears  from  the  testlmoi^,  he  was  per- 
forming the  labor  of  a  man,  and  receirlng  a 
man's  wages.  At  tliat  age  lie  was  as  capa- 
ble of  taking  care  of  himself  as  a  young  man 
18,  20,  or  22  yoirs  of  ag^  and  It  appears  to 
me  an  injustice  would  be  d«ie  to  discrim- 
inate against  boys  who  were  capable  of  per- 
forming the  labor  of  a  man  by  holding  that 
a  greater  re^xHislbllity  or  liability  rested  up> 
on  ttteir  employers  in  protecting  them  from 
Injuy  or  accldoit  while  engaged  in  their 
employment  than  is  regnired  ot  such  on- 
ployer  hi  reference  to  those  who  have  ar- 
rived at  the  age  of  21  years.  I  cannot  be- 
lieve that  the  law  intends  that,  when  a 
young  man  presents  himself  as  an  applicant 
for  wo^  before  onploylng  him  the  em- 
ployw  must  atop  and  Inquire  whether  be  is 
21  years  of  age^  or,  if  he  does  not  so  In- 
quire, that  any  greater  responsibility  de- 
volves iq>on  him  as  to  such  yoting  man  than 
woDld  If  he  was  21  or  25  years  ot  age.  In 
the  case  of  Nagle  v.  Railroad  Co.,  88  Pa. 
St.  35,  Judge  Fazton,  In  delivering  the  opin- 
ion of  the  court,  says:  "Tlie  law  fixes  no 
arbitrary  period  when  the  immunity  of  child- 
hood ceases  and  the  respoDslblllties  of  life 
begin.  Fot  Bome  pnrposes,  majori^  Is  the 
rule.  It  is  not  so  here.  It  wonld  be  Irra- 
tional to  bold  that  a  man  was  responsible  for 
his  negligence  at  21  years,  and  not  responsi- 
ble a  day  or  a  wedc  prior  thereto.  At  what 
age,  then,  must  an  infant's  responsibility  for 
negligence  be  presumed  to  commence?  This 
question  cannot  be  answered  by  referring  It 
to  the  Jury;  that  would  furnish  us  with  no 
rule  whatever.  It  would  give  a  mere  shift- 
ing standard,  atteeted  by  the  sympathies  or 
prejudices  of  tfap  jury  In  each  particular 
case;  one  Jury  wonld  fix  the  period  of  re* 
Bpmisiblllty  at  14,  another  at  20  or  21,  years. 
This  is  not  a  qnesticm  of  fact  for  the  jury; 
it  is  a  question  of  law  for  the  court"  After 
citing  several  autbwities,  as  to  the  age  when 
a  guardian  may  be  selected,  and  as  to  when 
he  may  be  guilty  of  crime,  he  says:  "We 
have  thus  seen  that  the  law  presumed  that  at 
fourteen  years  of  age  an  infant  has  sufficient 
discretion  and  understanding  to  select  a 
guardian,  and  contract  a  marriage;  la  capa- 
ble of  harboring  malice  and  taking  himian 
life  under  circumstances  that  constitute  the 
offense  murder.  It  therefore  requires  no 
strain  to  hold  that  at  fourteen  an  Infant  Is 
presumed  to  have  snfflclent  a^aclty  and  un- 


drastanding  to  be  sensible  of  danger,  and  to 
have  the  power  to  avoid  It  And  this  pre- 
sumpUw  ought  to  stand  until  It  is  over- 
thrown by  clear  proof  of  the  abs^ice  of  such 
discretion  and  intelligence  as  is  usual  with 
Infftnts  of  fourte^  years  of  age."  The  wit* 
ness  Alley  shows  that  this  young  man  was 
not  without  experlmce,  that  he  had  been 
worUng  <m  the  road  betore  he  cconmenoed 
woriEing  for  him,  and.  In  my  view  of  the 
case,  he  occi^led  iff^ils^  the  same  atti- 
tude as  any  other  hand  on  the  road,  and  in 
entering  the  service  of  the  defendant  he  as- 
sumed the  risks  Incident  to  his  emplt^ent 
to  the  same  extoit  precisely,  no  greater  and 
no  less,  than  others  engaged  In  performing 
the  same  sarlc^t.  At  the  time  the  aciddent 
occurred,  the  platntifTs  intestate  was  on  his 
way  to  wwk,  riding  on  a  hand  car.  and,  al- 
though he  was  aware  that  no  flag  had  been 
sett  in  advance  by  the  f tffeman.  yet  he  re- 
mained on  the  hand  car,  and  took  the  risk 
of  going  around  tiie  curve  into  l^e  deep  cut, 
and  thus  met  his  death.  It  does  not  appear 
that  deceased  was  ordsed  to  get  on  the 
hand  car  by  any  one.  It  was  his  voluntary 
act;  it  was  Ids  means  of  locomotion  towards 
his  wwk.  He  could  have  walked  through 
the  cut  as  well  as  to  have  gone  on  the  band 
car.  ^nie  defendant  bad  nothing  to  do  with 
cansli^  or  requiring  him  to  select  this  mode 
of  traveling  to  Us  work.  If,  tbea^  the  fact 
of  bis  being  on  the  hand  car  contributed  to 
bis  death,  he  voluntarily  adopted  that  mode 
of  travel,  and  thus  contributed  to  his  misfor- 
tune. He  went  thus  with  full  knowledge 
that  the  flag  had  not  been  sent  forward. 
The  declaration  avers  that  the  injury  was 
caused  by  defuidant  miming  Its  engine 
around  a  sharp  curve  and  through  a  deep  cut 
without  ringing  a  bell  or  blowtaig  a  whistle, 
or  giving  any  warning,  whatsoevw  against 
said  hand  car.  As  to  ringing  the  bell,  how- 
ev«,  and  sounding  the  whistie,  the  t^timony 
is  ov^wh^Unlng  that  both  wwe  done,  and 
the  Injury  was  not' occasioned  by  the  failure 
to  use  these  precautions,  and  It  does  not  ap- 
pear that  any  fault  could  be  attributed  to  the 
defmdant  In  the  management  ot  the  engine* 
and,  tiie  decedoit  having  voluntarily  gone  in- 
to this  cut  without  any  precaution,  I  think, 
he  waa  guilty  of  contributwy  negligence^  and- 
oould  not  recover. 


(«  w.  Va.  ezty 

CRCULISH'S  ADM'R  v.  SHENANDOAH 
YAL.  R.  GO.  et  al. 

FIDBLITT  INSURANCE.  TRUST  &  SAFE- 

DEPOSIT  GO.  V.  SAME. 
(Snimmp  Ooort  of  Appeals  of  West  "^^^Iida. 

April  17,  189S.) 
Action  bt  Administrator  —  Bill  or  Rsvibt— 
Corporate  Stookboloebs— Rbs  Judicata.— Rb- 

CBITEBB — COMPENBATIOK  — iKaOLTENT  RaILROAV 
COUPAHIBB. 

1.  An  executor  or  administrator  cannot  sae 
or  to  be  sued  oat  ot  the  stats  ooof  arriag  his  au- 
thority. 


Digitized  by  Google 


W.  TaO  CBUMLISH*S  ADH'B  t.  SHEKANDOAH  YAL.  B.  GO. 


91 


2.  After  a  fonign  adndnlstrator  hu  come 
Into  a  cause  by  petition  to  assert  a  demanci  of 
his  decedent,  the  domestic  administrator  comes 
by  petititHi  to  assert  the  same  demand  in  his 
name.  It  is  proper  to  recognize  the  latter  as  the 
proper  party  to  represent  the  estate,  and  he  takes 
the  place  of  the  lordgn  adn^istrator.  In  8u<di 
case,  orders  or  decrees  rendered  before  the  do- 
mestic administrator  became  a  party  do  not  I4nd 
him. 

3.  A  person  wlio  comes  for  the  first  time  Into 
a  pending  cause  tiy  petition,  and  is  a  proper 
person  to  file  andi  petition,  may  have  prior  erro* 
neouB  orders  in  the  cause  reheard  and  corrected, 
upon  prefer  for  that  purpose  in  his  petition, 
whether  ue  case  be  proper  for  a  petition  for  re- 
bearing  or  bill  of  renew  in  the  case  of  a  party  to 
the  cause. 

4.  One  who  snbacribee  and  pays  for  stock 
In  a  joint-stock  company  is  a  stockholder,  thooj^ 
be  have  no  certificate  of  stock. 

5.  In  a  suit  inTolving.  among  other  things,  a 
debt  between  two  corporations,  a  decree  is  ren- 
dered for  a  certain  sum  in  favor  of  the  one 
against  the  other,  ascertaining  the  amount  of 
the  liability  on  the  basis  of  the  amount  of  paid- 
up  stock  of  the  creditor  company.  That  de- 
cree is  res  judicata  and  estoppel  between  the 
companies  as  tc  the  amoimt  of  recovery,  and 
also  as  between  the  creditor  company  and  its 
stockholders,  and  also  between  each  stockhold- 
tn  as  regards  the  amonnt  of  the  recovery,  bnt 
not  as  to  the  amonnt  of  paid-up  stock  in  se^ 
tling  the  rights  of  stockholders  in  the  distribution 
of  the  fund  arinng  from  the  debt  so  recovered. 

6.  ^niere  is  no  fixed  role  in  this  state  as  to 
the  mode  of  allowing  compensation  to  a  special 
rec^voT,  whether  by  way  of  comndssion  or  a 
fixed  sum.  Usoally,  when  the  fund  is  large,  a 
lamp  sum  is  proper,  ^e  amount  and  mode  of 
allowance  aie  within  the  sound  discretion  of 
the  court,  under  the  circumstances  of  the  par- 
tlcnlar  case,  subject  to  review  on  appeal. 

7.  Where  a  decree  appointing  a  special  re- 
ceive is  reversed  wholly,  without  any  reserva- 
tion, his  office  ceases  wim  reversal. 

8.  A  receiver  has  no  power  or  title  until  he 
give  the  bond  required  of  nim. 

9.  A  q>ecial  receiver  may  be  allowed  fair 
and  iCBSODable  fees  paid  to  counsel  necessary  in 
the  execution  of  his  receivership.  Courts  ought 
to  authorize  employmMit  of  counsel  where  it  is 
intended  to  give  such  power,  and  they  are  indis- 
posed to  allow  such  fees  without  previous  an- 
thority  to  incnr  them  given  the  receive. 

10.  The  amount  of  such  counsel  fees  Is  with- 
in the  sound  discretion  of  the  court,  sabject  to  re- 
view on  appeal.  Such  fees  are  allowed  to  the 
receiver,  not  the  counsel. 

11.  In  the  absence  of  anthority  previously 
given,  expenditures  to  be  allowed  a  special  re- 
ceiver must  be  reasonable,  and  such  as  are  proper, 
essential,  and  necessary  in  the  due  and  oniinary 
execution  of  his  office,  and  such  aa  were  con- 
templated in  his  appointment  and  according  to 
the  nature  of  bis  Dusiness.  In  extraordinary 
cases,  involving  a  large  outlay  of  mon^,  the  re- 
ceive should  always  apply  to  the  court  in  ad- 
vance for  authority  to  make  it 

12.  Those  claiming  as  stockholders  the  right 
to  participate  In  the  distribution  of  the  assets 
in  the  winding  np  of  the  affairs  of  a  private  cor- 
poration must  produce  some  satisfactcar  evidence 
of  a  present,  snbrfating  interest. 

13.  A  corporation  haa  but  one  asset;  namely, 
a  decree  for  a  certain  sum  against  a  railroad  com- 
pany, and  a  decree  for  the  sale  of  its  railroad, 
etc.  to  satta^  the  same,  after  first  satlsl^ng  pri- 
or liois  and  barges  to  a  large  amonnt  The  cred- 
itors and  owners  of  a  greater  part  of  the  stock 
may,  if  they  see  fit.  give  to  outside  parties,  oat 
of  me  amount  decreed  to  them,  a  bonus  for  a 
guaranty  tliat  at  the  commissioner's  sale  the  rail- 
road, etc.,  shall  be  made  to  bring  at  least  enongh 
to  pay  their  claim,  as  well  as  the  prior  liens  and 
diarges.  And,  if  suck  bonus  is  made  to  appear 
to  hare  been  that  without  which  neither  cred- 


itors nw  stockholden  would  have  received  any- 
thing, then  toe  court  will  charge  tiie  fund  thus 

brought  into  the  cause  with  the  payment  of  such 
bonus,  and,  after  the  payment  Qf  the  creditors, 
distribute  the  surplus,  if  any,  among  the  stock- 
holders according  to  their  respective  interests. 

14.  Tlie  payment  of  lai^e  contingmt  fees  can- 
not be  provided  for  by  the  court,  no  matter  how 
great  and  peculiar  their  merit  may  be.  That  as 
far  as  lawful,  must  be  left  as  a  matter  of  ex- 
press «>ntraet  between  client  and  attorney. 

15.  The  practice  of  aUowiog  to  trustees,  com- 
plainants, and  receivers,  and  their  counsel,  large 
and  extravagant  counsel  f^  and  commissions, 
payable  out  of  trust  funds  under  the  control  of 
the  court,  commented  on  and  disapproved. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Jefferaon  coun- 
ty. 

BlU  by  H.  H.  Ommliata's  admlnlBtrator,  a 
stockholdor  In  the  Central  Improrement 
Company,  tm  tatmsdf  and  other  Btocfcbold- 
era,  ag^nat  the  Shenandoah  Yalley  Rail- 
road Company  and  others,  for  an  acconnting. 
Thla  action  waa  consolidated  and  tried  with 
one  by  the  Fidelity  Insurance.  Trnat  & 
Safo-Depoalt  Company  ^ralnat  the  same  de- 
fendant From  the  decree  rendered,  the  ad- 
ministrators of  Thomas  A.  Scott,  deceased, 
and  Thomas  Jj.  Jewett,  deceased,  appeal. 
Modified. 

W.  M.  Stewart,  Jr.,  U.  L.  Boyce,  and  Bar- 
ton &  Boyd,  for  appellants.  Holmes  Conrad, 
Marshall  McCormlck,  D.  B.  Lucas,  Frank 
P.  Clark,  and  A.  W.  McDonald,  for  appel- 
lees. 

HOLT,  P.  In  reviewing  this  case,  I  have 
patiently  followed  the  points  tnTolved  down 
to  minute  details  with  an  expenditure  of 
time  that  would  be  manifest  by  giving  such 
details,  but  that  would  incumber  this  opin- 
ion with  a  mass  of  statements  and  figures 
which  could  answer  no  useful  end.  The 
conclusions  reached  are  the  following:  (1) 
The  Jewett  receipts  for  payment  of  100 
shares  of  stock  are  already  In  the  name  of 
John  P.  Logan,  by  certificate  No.  6,  for  100 
shares,  issued  to  him  as  assignee,  on  the  19th 
day  of  February,  187a.  (2)  There  Is  a  high 
degree  of  probability  -  that  the  receipts  of 
payment  taken  In  the  name  of  R.  D.  Bar- 
clay made  for  stock,  say  $20,000  by  Gol. 
Thomas  A.  Scott  from  22d  September,  1870. 
to  9th  August,  1872,  are  not,  and  have  not 
been  since  the  15th  day  of  September,  1874, 
subsisting  outstanding  evidences  of  his 
ownership,  legal  or  equitable,  of  that  amount 
or  any  amonnt  of  the  stock  of  the  Central 
Improrement  Company.  At  any  rate,  from 
some  cause,  whatever  It  may  be.  Col.  Scott's 
estate  Is  not  made  to  appear  now  to  be  the 
owner  of  any  stock  In  the  Central  Improve- 
ment Company.  ^  The  Central  Improve- 
ment Company  owed  its  creditors  the  sum 
of  $381,996.71.  It  had  a  decree  against  the 
Shenandoah  Valley  Railroad  Company  for 
$791,388,  with  Interest  from  the  1st  day  of 
July,  1890,  tin  paid,~and  It  had  nothing  else; 
but  there  were  llena  and  charges  against  the 
railroad,  etc,  of  the  railway  company  de- 
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treed  to  be  sold,  of  higher  dbmlty*  and  first 
to  be  paid,  amounting  to  96,600.000.  This  was 
In  the  strli^ency  of  1873,  and,  unleBS  some 
one  Gonld  be  induced  to  bid  something  over 
the  amount  of  this  prior  lien,  then  the  Cen- 
tral Imiprorement  Company  would  hare  of 
assets  not  one  cent.  All  the  creditors  thought 
it  wise  and  best  to  give  parties  who  were 
able  to  buy  a  bonus  of  ¥200,000,  afterwards 
reduced  to  $100,000,  to  make  the  property 
bring  $7,100,000  or  over.  One  hundred  and 
thirty-four  out  of  one  hundred  and  thirty- 
eight  In  Talue  of  the  stockholders  thought 
this  the  best— the  only— thing  to  do,  and  did 
It  in  an  Informal  way.  The  only  one  who 
complains  Is  one  stockholder,  who  has  about 
i/t»  of  the  stock;  say,  $4,100.  He  knew  of 
the  arrangement  In  its  making  and  accom- 
plishment, but  stood  by  without  assent  or  dis- 
sent. He  also  .knew  that  his  elsewlse  in- 
solvent corporation  was  largely  In  debt  It 
was  no  error  In  the  court,  under  such  circum- 
stances, to  charge  bis  stock  with  its  proper 
proportional  part  of  this  Item  of  expense. 
I  have  no  question  but  that  the  Jewett  stock 
is  already  In  and  allowed  to  John  P.  Logan. 
Logan  was  not  a  subscriber;  Jewett  was, 
with  receipts  for  his  100  shares,  containing 
the  following:  "Ttiis  receipt  to  be  surrender- 
ed upon  receipt  of  stock."  So  that  these  re- 
ceipts were  evidence  of  the  ownership  of 
«tock.  and  were  used  to  transfer  and  pledge 
and  deposit  as  collateral  for  loans,  just  as 
the  certificates  were.  Jewett,  about  that 
time,  and  at  the  time  of  his  death.  In  the 
early  part  of  November,  1875,  was  hard 
pressed;  "and  at  his  death  bis  estate  was 
In  a  Ter7  complicated  condition,  and  his  se- 
curities were  scattered  everywhere,  and  It 
was  with  great  difficulty  that  we  could  as- 
certain really  what  he  bad.  He  had  to  go 
round  personally  to  the  different  banks  and 
places  where  his  securities  and  papers  were 
hypothecated  to  get  any-  Information  about 
them  at  all."  (Exhibit  of  William  M.  Stew- 
art, Sr.,  one  of  bis  executors.) 

Logan  gave  a  note  for  $5,000  for  his  pur- 
chase of  stock.  He  found  the  note  In  bank 
indorsed  by  Judge  Jewett,  and,  when  be 
paid  It,  the  money  was  put  to  Judge  Jew- 
ett's  credit,  and.  the  certificate  of  stock  was 
issued  to  Logan  himself,  on  the  19th  day 
of  February,  1873.  The  treasurer's  memo- 
randum on  his  books  shows  that  receipts 
of  payment  of  some  one  -were  used.  Whose 
receipts  of  payment  for  the  100  shares  of 
stock  were  used  if  not  those  of  Jewett? 
His  receipts  of  payment  were  never  taken  up 
and  money  returned.  There  was  only  $138,- 
000  in  all.  $1.14,000,  Including  the  Logan 
$r),000,  are  accounted  for;  and  now  to  allow 
this  to  Jewett's  estate  runs  the  amount  to 
$139,000,  which  cannot  well  be  so  If  the 
treasurer's  official  report  of  money  paid  in 
on  stock,  proved  by  his  deposition  In  this 
case  to  be  correct,  Is  to  be  taken  as  true. 
It  Is  no  answer  to  say  that  In  reaching  this 
conclusion  the  court  wonld  be  taking  a 


mere  conjecture,  based  on  proljablllty. 
Courts,  In  detmnlnlng  tacbt,  act  upon  noth- 
ing else  but  probabilities  of  more  or  less 
cogency  and  convincing  power.  In  fact,  all 
human  conduct  and  belief  Is  based  on  prob- 
abilities. All  that  we  have  to  see  to  Is  that 
we  do  not  go  by  what  is  called  "mere  con- 
jecture,"—an  Inference  based  on  presump- 
tive evidence  so  sUgtat,  so  nonexclusive  of 
other  rrasuiiable  modes  of  explanation,  as  to 
amount  to  a  mere  suspicion  or  surmise;  a 
thing  baaed  on  feeble  or  scanty  evidence. 
There  Is  nothing  to  contradict  this  but  the 
fact  that  he  once  had  receipts  which  cannot 
now  be  found.  This  is  because  these  exec- 
utors have  looked  in  the  wrong  place;  that 
la,  among  the  file  of  receipts  surrendered 
arnoi^^  the  papers  of  the  company.  If  sucb 
tilings  were  preserved.  I  will  Illustrate  the 
distinction  by  the  Scott  claim  of  stock  in 
this  case.  When  I  started  to  examine  this 
record,  and  to  read  and  re-read  the  evidence, 
and  to  scrutinize  the  transcript  of  the  txeab- 
nrer's  book  of  Issue  of  certificates  of  stock, 
my  attention  was  arrested  by  the  following, 
all  on  the  one  page  (SKiQ.  as  follows: 

Page  25a  No.  IBw  1S3  duns 

Issued  to  M.  Bahd.  6,  1874 

Becdvad  certificates  as  above  described. 

M  Baird, 
By  M.  Bnird  &  Co..  In  Uq^ 
Per  W.  C.  Strond. 
Tianaferred  to  No.  SO,  Canceled. 
No.  18.  267  isharea 

Issued  to  Bumham,  Parry,  Williams  &  Co. 

8-  6,  18T4. 
Recdved  certificates  as  above  deacrlbod. 

Told-  Not  issued  J.  P.  O. 

No.  16.  287  shares. 

Issued  to  Burnham,  Parry,  Williams  &  Gov. 

8-  16,  1B74 
Becelved  certificates  above  described. 

Bumham,  Parry,  Williams  St  0(7, 
Per  W.  O.  Stroud. 

Here  we  have  the  receipts  of  payment  of 
$20,000  for  400  shares  of  stock  presented  by 
M.  Baird  and  Bumham,  Parry,  Williams  & 
Co.,  acting  by  one  W.  C.  Stroud,  neither  of 
them  apparently  original  subscribers,  but 
M.  Baird  holding  and  presenting  through 
Stroud  such  receipts  to  the  amount  of  $6,650, 
and  Bumham,  Parry,  Williams  &  Co.  holding 
and  presenting  such  receipts  to  the  amount 
of  $13,350.  No  original  subscriber  sul^crlb- 
ed  to  either  one  of  such  amounts. 

If  we  stop  at  this  point.  It  would  be  a 
mere  conjecture  that  this  was  the  Scott  re- 
ceipts of  payment  of  $20,000  for  400  shares 
of  stock,  receipted  for  in  the  name  of  Barclay, 
the  manager  of  his  private  business,  and  re- 
mains conjecture  by  Itself.  On  the  13th  day 
of  April,  1874,  and  down  to  the  29th  day  of 
August,  1874,  when  he  resigned,  R.  D.  Bar- 
clay was  the  president  of  the  Central  Im- 
provement Company.  In  the  suit  In  chan- 
cery, by  bill  for  injunction  of  the  connty 
court  of  Jefferson  county,  W.  Va.,  against 
Thomas  N.  Ashley,  secretary  of  the  Shenan- 
doah Taller  Ballroad  Company,  J.  Edgar 
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Thompeon,  trustee,  Mattbew  Balrd,  Ceatral 
ImproTemect  Company,  and  the  Shsiandoalii 
Railroad  Company,  the  writ  of  summons  was 
served  on  said  Barclay,  as  prraldent  of  said 
compaBy,  on  the  13th  day  of  April,  1874,  in 
the  city  of  Philadelphia,  the  place  of  his  resl- 
dence,  and  with  It  was  an  order  of  Injunction 
restraining  J.  Edgar  Tlwmpson,  trustee,  also 
Matthew  Balrd,  as  well  as  William  McOl^- 
lan,  the  president  ct  the  Shenandoah  Valley 
Railroad  Company,  from  asslgnhig  certain 
mortgage  bonds,  but  they  wore  required  to 
hold  them  subject  to  the  further  order  of  the 
court;  also  restraining  Phillip  Collins,  proxy 
of  the  Central  Improvement  Company,  and 
any  and  all  other  persons,  from  representing 
or  daiming  to  represent  the  stoc^  of  the  C^- 
tral  Improvement  Company  in  the  stockhold- 
ers' meeting  of  the  said  Shenandoah  Valley 
Baiirftiirt  Company  to  be  hsM  on  the  Tth  day 
of  April.  1874.  On  the  13th  day  of  April, 
1874,  noUce  was  served  (m  B.  D.  Barclay,  the 
presidoit  ot  the  Oentral  Improvement  Com- 
pany, that  fm  Tuesday,  the  2lBt  day  of  April, 
187'^  at  the  hotd  ot  D.  Adams,  in  Luray, 
"PBgB  oonn^,  Va.,  and  at  other  places,  certain 
depositions  would  be  taken.  In  that  bill  it 
was  chaigea  that  Thranas  A.  Scott  was  the 
pre^dent  ot  the  Sbowndoah  Vall^  Ballroad 
Company,  and  was  also  the  owner  in  sub- 
stance if  not  in  name  of  $40,000  in  the  stock 
of  the  Central  improvemeat  Company;  "that 
this  stock  now  stands  on  the  books  of  said 
company  In  the  name  4^  B,  O.  [D.]  Barclay, 
the  president  of  the  said  Central  Improve- 
moit  Company;"  and  that  the  contracts  at^ 
tacked  between  the  railroad  company  and  the 
improTOnent  company  were  for  that  reason 
void.  Barclay  did  not  put  In  the  answer  of 
Us  Cmtral  Imjvovement  Company  as  Its 
president,  aa  be  was  called  on  to  do*  but  re- 
dgned  the  presidency  on  the  28th  day  of 
August,  1874,  and  Phillip  Collins  was  dected 
as  president  in  his  place.  Thomas  A  Scott 
was  still  alive  for  he  did  not  die  until  1881. 
The  new  president,  Phillip  Collins,  sought  In- 
formation and  knowledge  «i  this  vital  pcrfnt, 
so  Uiat  he  might  make  answer  to  this  charge, 
and  pr^red  and  filed  his  answer,  dgned 
with  his  name,  as  presidrait  of  the  Central 
Improvement  Company,  to  which  he  affixed 
its  corporate  seal,  on  the  l&th  day  of  Septem- 
ber, 1874,  accompanied  by  his  affidavit,  sworn 
to  and  subscribed  on  the  19th  day  of  Septem- 
bw,  1874,  that  the  same  was  the  seal  of  the 
Central  Improvement  Company,  and  the 
above  attestation  of  the  same  was  his  signa- 
ture; and  his  answer  on  that  pi^t  la  as  fol- 
lows: "It  is  admitted  that  the  said  Thomas 
A  Scott  was  pre^dent  of  said  company 
[Shenandoah  Valley  Ballroad  Company],  and 
Jonas  W.  Walker  vice  president,  when  said 
contracts  Nos.  2  and  3  were  made;  but  it  is 
not  admitted,  but  doiled,  that  said  Scott  was 
then,  or  ever  has  been,  a  stockholder  in  the 
Central  Improvement  Company.  It  is  still 
mere  conjecture  that  W.  C.  Sixoud  presented 
tbese  Scott  receipts  of  payments  on  the  Otb 


day  of  August,  1874,  and  obtained  certificates 
Nos.  15  and  16;  but  it  Is  certainly  a  drcnm- 
stance  In  the  case  tending  to  show  that  the  es- 
tate of  CoL  Scott  does  not  now  show  Itself  to 
be  the  owner,  1^1  or  equlbible,  of  400  shai>es 
of  stock;  and  I  use  this  only  to  show  how  read- 
ily they  might  pass  into  cerOflcates  issued  in 
some  other  name.  Are  we  to  be  told  that  Col. 
Scott  at  some  time  from  the  29th  day  of  Au< 
gust,  1874.  to  the  15th  day  of  September,  1874. 
deliberately  told  Phillip  ColUns,  president  of 
the  O.  I.  Ca.  that  he  was  not  a  stockholder 
In  the  G.  L  Co.  when  he  was  In  fact  the 
owner  of  400  ^lares?  He  knew  it  was  the 
right  of  OoHlns  to  ascertain  the  truth,  and. 
make  it  known  to  the  court,  and  it  would 
take  a  good  deal  to  convince,  me  that  Col. 
Scott  misrepresented  that  fact  to  Collins,  es- 
ped^ly  when  the  bill  of  Injunction  was 
served  on  the  parties,— on  the  0th  of  April  on 
Collins,  on  the  7th  of  April  on  B.  D.  Barclay. 
on  the  18th  oif  April  on  XT.  L.  Boyce,  on  A. 
K.  McClure  on  the  7th  of  April,  on  Wm. 
McClellan  on  the  14th  day  of  April,  on 
Thomas  N.  Ashl^  on  the  7tfa  of  April,  on  J. 
Edgar  Thompson  and  Mathew  Balrd  on  the 
13th  day  of  April,  1874;  and  Collins'  anfiwer 
was  completed  and  signed,  sealed  and  at- 
tested, on  the  19tb  Septembw,  1874.  That  he 
did  so  Is  highly  improbable  He  had  never 
accepted  the  400  shares.  It  was  put,  from 
the  start.  In  the  name  of  his  deservedly 
trusted  agent,  B.  D.  Barclay,  for  the  use  of 
the  Pom.  B.  Co.,  or  for  some  other  p«-s<xi,  or 
for  whomsoever  he  might  direct  So  that  he 
answered  GolUns  truthfully  that  he  never  was 
the  real  owner.  Mr.  Barclay  says  ttiat  Col. 
Scott  had  full  and  complete  access  to  these 
receipts  of  payment;  that  he  would  not  have 
been  obliged  to  call  on  him  for  this  evlden<% 
of  stock  in  order  to  d^ver  it  to  a  purchaser." 
He  had  full  access  to  K,  and  the  right  to  do 
with  it  as  he  pleased.  Bat  Mr.  Barely,  when 
Questiimed  by  McKeehan  and  the  son  and 
one  ot  the  executors  ot  Scott,  replied  "that  it 
had  been  so  long  ago  ttiat  he  had  no  recollec- 
tion whether  CoL  Scott  had  any  stock  or  not" 
When  they  asked  Capt  J.  H.  Green,  he  said: 
"He  didn't  remembo:  anything  about  it;  It 
was  so  long  aga"  Tt^B  was  after  the  decree 
had  been  mtered  In  this  suit  directing  a  com- 
missioner to  ascertain  and  report  who  were 
the  owners  of  the  Central  Improvement  Com- 
pany's stocks,  a  suit  which  they  both  knew 
was  pending.  Mr.  Barclay  kept  no  accountH 
or  memoranda  of  any  kind,  took  no  list 
made  no  inventory  of  the  securities  he  turned 
over  in  soUdo  to  the  executors  of  CoL  Scott 
in  the  summer  of  1881.  Now,  after  studying 
about  it  he  has  the  Impression  that  these  re- 
ceipts were  among  the  securities  of  Col.  Scott 
which  he  tiuned  over  to  his  executors. 

The  evidence  ^ows  that  th^  securities 
were  ke^t  together.  They  were  In  the  aggre- 
gate of  great  value  Can  any  one  convince  us 
that  they  have  not  been  carefully  looked 
through  again  and  again,  or  that  It  Is  any 
great  task  to  search  through  them  for  an  <m- 
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velope  carefully  indorsed,  "Central  Improve- 
ment receipta;"  for  Mr.  Barclay  testifies  that 
"he  did  not  know  how  to  'keep  books';  in  the 
general  acceptance  of  the  term";  that  "he 
had  cliarge  of  Col.  Scott's  phonal  business, 
aa  distinguished  from  his  official  railroad 
business,  from  the  Ist  of  November,  1862,  un- 
til the  time  of  his  death,  which  occurred  in 
May,  1881";  and  that  such  a  thing  as  keep- 
ing regular  books  for  Mr.  Scott  was  never 
done.  "I  never  kept  books  like  these  or  any- 
thing of  the  sort  When  I  got  a  receipt  of 
that  sort,  I  simply  put  it  in  an  envelope,  and 
on  the  back  of  it  I  put,  'Central  Improvement 
Go.  receipt,'  and  put  that,  you  understand,  In 
the  safe;  and  then  I  would  get  another  one^ 
and  would  put  that  in.  That  is  the  way  It 
was  done."  This  gentleman,  who  from  his 
whole  testimony  shows  that  he  deserved  the 
confidence  for  honesty  and  Integrity  which 
Col.  Scott  reposed  In  blm,  also  shows  us  with 
complete  frankness  that  his  lO-years  Infer- 
ence or  conjecture  that  this  envelope  was 
there,  to  be  turned  over  to  the  executors  with 
the  other  securities  of  Col.  Scott,  cannot  over- 
ride the  Inherent  probabilities,  and  other  well- 
known  circumstances  to  the  contrary  sur- 
rounding the  transaction.  In  fact,  it  was  only 
an  Impression  of  his,  for  he  shows  that  10 
years  had  caused  his  memor>'  to  grow  dim. 
They  were  carefully  done  up,  marked,  and 
placed  In  a  safe  among  other  securities,  and 
ones  of  great  value,  in  May,  June,  July,  and 
August,  1872.  Why  are  they  not  found  there 
in  1881?  There  is  but  one  probable  answer. 
They  were  taken  out  by  Col.  Scott  or  by  his 
direction  in  1874.  There  is  no  need  to  hunt 
among  the  heaps  of  miscellaneous  papers  of 
CoL  Scott  stowed  away,  and  out  of  the  way, 
In  trunks  and  boxes.  Gol.  Barclay  never  put 
them  there,  nor  the  executor.  They  are  what 
are  called  "securities"  by  these  witnesses. 
Among  them  they  were  placed,  and  among 
them  they  are  not  to  be  found.  If  they  are 
in  the  trunks  and  boxes,  then  the  trunks  and 
boxes  are  to  be  searched,  and  that  coDfessed- 
ly  haa  not  been  d<me.  There  la  a  high  degree 
of  Improbablll^  that  they  are  outstanding. 
Down  to  October  14.  1873,  1,900  shares  had 
been  evidenced  by  certificates  issued.  Nine 
btmdred  were  Issued  from  August  29,  1874, 
when  Capt  Green  went  out  as  treasurer,  and 
Col.  Barclay  as  presidoit,  down  to  the  2l8t 
day  of  February,  1880,  when  the  three  Gcdllns 
certificates,  of  100  each  (Noa.  88,  S9,  and  40). 
were  issued,  which  were  the  last;  "'"^'"g 
2.800  in  all,  not  Indndlng  toansfers  and  sub- 
^Tlsions,  which  have  to  be  included  to 
bring  the  nnmbn  up  to  8,756,  and  the  par 
▼alue  to  $187,800,— a  mode  of  counting  which 
may  mislead,  but  for  our  purpose  can  have 
no  other  effect  Na  20,  for  184  shores,  to  D. 
E.  Small,  per  John  B.  Small;  Na  21,  for  133 
Bbwes,  to  John  H.  Small;  No.  22,  for  133 
shares,  to  administrators  of  Charles  Blll- 
meyer,  deceased,  per  John  H.  Small, —were 
all  Issued  on  the  16th  daj-  cf  December,  1876. 
These  were  Issued  when  witness  McKeehau 


was  secretary  and  treasurer,  and  PhUlIp  OtA' 
lins  was  president  No  money  was  then 
paid,  for  "they  had  paid  their  money,  and 
had  receipts  tor  the  money  being  paid;  and, 
upon  the  direction  of  Capt  Oreen,  I  Issued 
those  certificates  to  them."  (Deposition  of  C. 
W.  McKeeban.)  Same  witness  says  the  three 
certificate,  of  100  shares  each  (Nos.  38,  39. 
and  40),  Issued  to  F.  and  S.  Collins,  per  Phillip 
Collins,  on  February  21,  1880,  were  the  orig- 
inal certificates  issued  to  Mr.  Collins.  "I 
simply  tore  out  from  the  back  of  the  book 
blank  certificates,  and  filled  than  up."  No 
money  was  then  paid.  "Mr.  Collins  had  given 
whatever  consideration  he  gav6  for  his  stock 
long  before  that,  but  they  had  not  been  is- 
sued until  that  time;  that  Is,  the  certificates 
had  not  been  Issued  until  that  time.*'  "I  did 
it  at  the  request  of  Mr.  Cc^lns.  He  was  the 
president,  and  signed  it.  and  I  signed  as  sec- 
retary." "I  don't  remember  what  the  orig- 
inal authority  was  on  which  to  make  the 
original  issue  of  300  to  Mr.  Collins,  but  it 
was  some  writing  from  the  Pennsylvania 
RaUroad  office.  It  was  from  Mr.  Barclay  or 
Mr.  Green.  There  was  abundant  authority 
for  Issuing  It,  as  I  understood  It."  It  appears 
to  have  been  paid  for  In  1870,  as  shown  by 
books  of  B.  H.  Jameson,  treasurer.  All  this 
evidence  before  us,  scrutinized  in  detail,  and 
put  together,  points  with  a  v^  high  degree 
of  probabill^  to  the  fact  that  these  receipts 
of  payment  made  by  Col.  Scott  are  not  out- 
standing. From  some  cause,  whatever  It  may 
be,  Col.  Scott's  estate  is  not  made  to  appear 
now  to  be  the  ownw,  legal  or  equitable,  of 
stock  in  the  Central  Improvement  Company; 
and,  tot  the  purpose  In  hand,  that  which  does 
not  appear  does  not  exist 

Charles  McFaddeu's  Claim. 

After  the  decree  was  entered  directing 
Master  Commissioner  Brown  to  ascertain  and 
report  who  and  to  what  extent  were  the  hold- 
ers of  the  Central  Improvement  Company 
stock,  McKeehan  wrote  him  several  letters, 
asking  him  if  he  had  stock,  and  how  much, 
telling  him  that  he  wanted  to  find  out  all 
the  stock  that  was  out  These  letters  were 
written  along  through  the  year  1884  and  the 
last  one  Just  after  the  entering  of  the  above 
decree,  as  near  aa  witness  was  then  able  to 
fix  the  date.  So,  also,  Commissioner  Brown 
gave  the  usual  published  notice,  fixing  time 
and  place  for  the  owners  to  file  their  claims 
and  produce  evidence  of  ownership.  It  will 
be  remembered  that  the  amount  of  recovery 
of  the  Central  Improvement  Company 
against  the  Sb«iandoah  Valley  Railroad 
Company  in  income  bonds  was  to  be  and  by 
the  court  was  measured  and  determined  by 
the  amount  of  the  paid-in  capital  stock  of 
the  Central  Improvement  Company,  and 
hence  the  importance  of  having  It  all  in. 
Mr.  McFadden  saw  fit  to  stand  out  and  de- 
clined to  produce  his  evidence  of  ownmhlp 
of  stock  until  the  amount  of  recovery  on  the 
above  baala  had  bem  unalterably  fixed  at 
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9138,100.  If  it  Is  not  Included  In  that  sum, 
about  which  there  has  been  a  costly  and 
Texatious  dispute,  the  fault,  in  part  at  least. 
Is  his,  for  he  sat  idly  by  without  any  suf- 
ficient excuse  for  his  nonaction.  Now,  he 
comes  Into  the  cause,  and  presents  as  his 
evidence  of  ownership  the  three  following 
certificates  of  payment; , 

"No.  4.  Philadelphia,  February  5,  1872. 
Received  of  Charles  McFadden,  Esquire,  two 
thousand    dollars,  being  a  Ist  Install- 

ment of  forty  per  cent,  on  his  subscription* 
to  one  hundred  shares  of  the  capital  stock  of 
the  Central  Improvement  Com[>any.  $2,000. 
John  P.  Green,  Treasurer  pro  Xem.  This 
receipt  to  be  surrendered  upon  receipt  of 
stock." 

"No.  9.  Philadelphia,  May  14,  1872.  Ee- 
ceived  of  Charles  McFadden,  Esq.,  one  thou- 
sand dollars,  being  an  installment  of  20  per 
cent  on  his  subscription  to  one  hundred 
shares  of  the  capital  stock  of  the  Central 
Improvement  Company.  $1,000.  John  P. 
Green,  Treasurer.  This  receipt  to  be  sur- 
rendered upon  receipt  of  stock." 

"No.  14.  Philadelphia,  June  24,  1872.  Re- 
ceived of  Chas.  McFadden,  Esq.,  one  thou- 
sand dollars,  being  an  Installment  of  20  per 
cent  on  his  subscription,  one  hundred  shares 
of  the  capital  stock  of  the  Central  Improve- 
ment Company.  John  P.  Green,  Treasurer. 
This  receipt  to  be  surrendered  upon  receipt 
of  stock." 

The  stockholders  of  the  Central  Improve- 
ment Company  found  by  their  decree  for  the 
sale  of  the  Shenandoah  Valley  Railroad  that, 
in  order  to  reach  their  claim  of  $800,000, 
they  would  have  to  bid  the  sum  of  $6,600,- 
000.  In  this  emergency  they  called  a  meet- 
ing of  stockholders,  fc^mal  or  Informal,  to 
see  if  anything  could  be  done.  A  committee 
was  appointed,  charged  with  the  duty  of 
securing  a  bidder  for  the  road,  and  It  was 
empowered  to  use  the  assets  of  the  company 
at  its  discretion  to  accomplish  that  purpose. 
This,  I  suppose,  would  be  regarded  as  an 
informal  meeting  of  owners  of  stock;  but 
there  was  present  either  by  present  action 
or  subsequent  ratification,  "/to  of  the  stock. 
It  resulted  In  their  securing  a  bidder  by  giv- 
ing such  bidder  $200,000  out  of  the  stock 
thus  to  be  realized  in  full.  This  bonus  was 
afterwards  reduced  to  $160,000,  with  which 
sum  the  fund  in  court  was  charged  before 
distribution.  This  was  done  by  the  consent 
of  the  niuierous  creditors  of  the  Central 
Improvement  Company,  whose  claims  were 
thus  i>ald  to  the  last  cent,  amounting  to 
about  $382,000;  and,  without  such  arrange- 
ment neither  they  nor  the  subordinate 
stockholders'  claims  would  have  realized 
one  dollar.  This  is  shown  to  have  been 
proper,  and  eminently  wise  and  discreet, 
and,  tinder  the  circumstances  of  the  hard 
times  of  1873,  fortunate.  Such  is  shown  to 
be  the  fact  as  far  as  the  probabilities  can 
show  a  fact  by  an  overwhelming  array  of 
tmtimoajt  for  there  is  no  attempt  to  show 


any  fact  tending  in  any  degree  to  establish 
the  contrary.  This  was  a  matter  for  the 
owners,  and  the  court  has  nothing  to  say  on 
the  subject;  but  Mr.  McFadden  says  he  did 
not  participate  in  forming  the  committee, 
and  is  not  bound  by  their  action.  Surely,  I 
cannot  be  mistaken  in  saying  that  as 
against  him.  In  order  to  pay  tbe  creditors 
of  his  elsewlse  Insolvent  company,  the 
charging  of  the  fund  with  this  $160,000  was 
right  It  was  also  right  in  view  of  the  inter- 
ests of  the  stockholders  as  against  him,  the 
only  one  having  any  interest  who  Is  beard 
to  complain. 

The  court  also  charged  the  fund  before 
distribution  with  attorney's  fees  to  the 
amount  of  $200,000.  This  was  based  on  a 
private  arrangement  for  contingent  fees  of 
one-fourth  and  more  of  the  recovwy  made 
between  client  and  attorney  with  which,  for 
the  most  part,  the  court  has  nothing  to  do, 
and  as  to  which  creditors  of  this  else- 
wise  hopelessly  Insolvent  company  whose 
chiims  aggregate  $381,996.71  do  not  com- 
plain, and  which  is  agreed  to  and  insisted 
upon  as  right  by  134  in  value  out  of  138  of 
the  stockholders.  I  am  not  sure  but  what, 
taking  into  consideration  the  Interests  of  the 
creditors  of  the  Central  Improvement  Com- 
pany, it  was  right;  but  we  do  not  wish, 
under  any  circumstances,  to  give  our  sanc- 
tion to  a  growing  evil  of  the  courts,  viz.. 
without  any  contract  between  client  and  at- 
torney, their  charging  large  fees  against  the 
fund  to  be  distributed.  Therefore,  we  are  of 
opinion  that  Mr.  McFadden's  claim  should 
not  be  charged  with  any  part  of  the  $200,- 
000  attorney's  fees,  and.  In  so  far  as  the 
decrees  complained  of  do  so,  they  are  here- 
by reversed;  but  in  Hen  thereof,  reason- 
able, customary,  and  proper  chaise,  if  any, 
on  his  claim.  In  favor  of  those  attorneys  who 
had  for  him  and  others  the  conduct  of  the 
cause,  should  be  made.  With  this  modifi- 
cation to  be  made  in  the  court  below,  the 
rest  of  the  decrees  complained  of  are  affirm- 
ed, and  the  cause  is  remanded  for  farther 
proceedings. 

DENT,  J.  (concurring).  The  conclusion 
reached  by  the  majority  of  the  court  on  re- 
argument  being  In  accordance  with  the  true 
principles  of  equity,  as  I  understand  them,  I 
feel  In  duty  bound  to  change  my  dissent 
from  their  determination  to  a  concurrence 
therewith,  for  the  following  reasons: 

By  a  decision  of  this  court  In  the  cases  of 
Fidelity  Insurance,  Trust  &  Safe-Deposit  Co. 
T.  Shenandoah  Val.  R.  Co.,  and  Crumllsh  v. 
Samo  (deUvered  March  20,  1890)  33  W.  Va. 
761,  11  S.  E.  58,  the  paid-up  capital  stock  of 
the  Central  Improvement  Company  was  as- 
certained and  fixed  at  $138,000,  as  a  basis  of 
recovery  against  the  Shenandoah  Valley 
Railroad  Company.  By  the  present  decision 
it  Is  ascertained  and  fixed  at  $16^000  for 
the  purposes  of  distribution.  The  commis- 
sioner's last  report  on  tbe  subject  shows  It  to 
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b«  not  lees  than  $170,000.  The  difference  be- 
tween the  two  decisions  of  the  court  amounts 
to  $26,000,  which,  according  to  the  basis  fixed 
for  recovery  In  the  first  decree,  would,  If  It 
had  been  before  the  court  at  that  time.  In- 
crease the  recovery  by  the  sum  of  $70,78S, 
being  double  the  said  $26,000,  with  interest 
added  to  a  certain  fixed  date.  This  sum  was 
entirely  lost  to  the  stockholders  of  the  Cen- 
tral Improvement  Company  because  of  the 
ascertainment  of  the  wrong  amount  by  the 
court  on  insufficient  data.  It  can  never  be 
corrected,  but  is  finally  lost,  as  the  opinion 
of  the  court  holds  that  the  question  of  re- 
covery Is  res  adjudlcata.  Who,  then,  should 
bear  this  loss?  The  law  of  estoppel  Is: 
"Where  a  party  fails  to  make  his  rights 
known,  where  fairness  and  good  conscience 
require  that  he  should  do  so,  to  protect  the 
Interest  of  others,  he  cannot  be  heard  as 
against  them  to  assert  such  rights."  Henn. 
Estop,  i  787.  Also,  Id.  $  760:  "Nobody  ought 
to  be  estopped  from  averring  the  truth  or 
asserting  a  just  demand  nnless,  by  his  acts 
or  words  or  neglect,  bis  now  averring  the 
truth  or  asserting  the  demand  would  work 
some  wrong  to  some  other  person,  who  has 
been  Induced  to  do  something,  or  to  abstain 
from  doing  something,  by  reason  of  what  he 
had  said  or  done  or  omitted  to  say  or  do." 
And  the  converse  Is  true.  A  person  who  has 
rights  which  he  omits  to  assert  at  the  prop- 
er time  and  place  will  not  be  permitted  after- 
wards to  assert  them  If  by  so  doing  he  will 
cause  an  injury  or  loss  to  another  person 
which  could  have  been  avoided  had  he  exer- 
cised that  due  diligence  which  a  coiui:  of 
equity  requires  of  all  persons  seektag  its  as- 
sistance. Admitting  that  the  basis  of  $138,- 
(HH)  is  wrong,  yet  those  who  by  their  failure 
to  assert  their  claims  occasioned  the  estab-' 
llshment  of  this  wrong  basis  are  forever  pre- 
cluded from  disputing  its  truth.  And  it 
matters  not  whether  their  quiescence,  neglect, 
or  silence  mislead  the  court  or  other  persons 
In  Interest;  the  result  of  their  failure  to  act  la 
the  same,  and  they,  and  not  those  who  have 
been  attentive  and  active,  must  bear  the  con- 
sequences of  th^r  own  negligence.  "When- 
evw  one  of  two  Innocent  parties  must  suffer 
by  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must 
sustain  It"  Applying  these  recognized  prin- 
ciples of  equity,  fair  dealing,  and  good  con- 
science to  this  case,  and  what  is  the  result? 

In  December,  18S2,  H.  H.  Crumllsh,  a 
stockholder  hi  the  Central  ImproTfflnent  Com- 
pany, brought  a  chancery  suit  for  and  on  be- 
half of  himself  and  all  other  stockholders 
who  would  aid  In  prosecuting  the  suit,  to 
compel  the  Shenimdoab  Valley  Railroad  Com- 
pany to  account  for  and  pay  over  the  as- 
sets of  the  Central  Improvement  Company, 
In  Its  controL  Immediate  stockhold- 
ers r^iresentlng  nearly  $180,000  became 
active  and  vigilant  with  their  time,  labor, 
and  means  In  prosecuting  said  suit,  and 
have  continued  so  during  the  whole  of  this 


litigation.  They  promptly  made  known'  the 
amount  of  stock  held  by  each,  and  did 
everything  within  their  power  to  get  at  the 
truth  of  the  whole  matter,  and  secure  a 
prompt  adjustment  thereot  These  appd- 
lants  and  those  they  represent,  on  the  other 
hand,  so  far  as  any  stock  was  owned  or 
claimed  by  them,  were  in  a  state  of  absolote 
nonenlty.  No  information  could  be  obtained 
from  them  or  about  their  ownership  of  stock. 
Mr.  0.  W.  McKeehan,  who  was  a  stockhold- 
er and  became  secretary  of  the  Central  Im- 
provement Company  In  1877,  and  otmtlnued 
as  such  until  1884,  the  books  not  showing, 
undertook,  In  the  Interest  of  the  stockholders, 
to  find  out  who  were  the  actual  stockholders 
In  the  company,  and  what  amounts  of  stock 
each  held.  This  was  about  the  year  1884, 
and  was  done  in  view  of  the  pending  litiga- 
tion. He  called  on  the  son  and  executor  of 
Thomas  A  Scott,  deceased,  and  he  Informed 
him  that  he  knew  nothing  about  his  father 
having  any  stock,  and  had  no  evidence  there- 
of. He  saw  Mr.  B.  D.  Barclay,  the  former 
president  of  the  company,  and  business  man- 
ager of  Thomas  Scott's  private  affairs,  and 
also  Mr.  John  P.  Green,  former  secretary  and 
treasurer  of  the  Central  Improvement  Com- 
pany, and  r^resentatlve  in  some  capacity 
of  said  Scott,  and  they  both  Informed  him 
that  they  knew  nothing  about  It  It  bad  been 
so  long  ago.  These  two  men,  who,  as  they 
afterwards  testify,  held  the  offices  of  presi- 
dent secretary,  and  treasurer  of  the  Central 
Improvement  Company  from  and  including 
the  year  1870,  to  and  including  the  year  1874, 
by  virtue  of  the  stock  they  subscribed  for 
Thomas  Scott  In  their  names,  could  not  re- 
member that  he  ever  had  any  stock  In  the 
company.  And  he  therefore  concluded  that 
Mr.  Scott  owned  no  stock.  As  to  Judge  Jew- 
ett's  owning  any  stock,  he  never  knew  any- 
thing, neither  from  the  books  nor  outside 
claim.  He  wrote  several  letters  to  the  appel- 
lant McFadden,  to  know  whether  he  had  any 
stock,  and,  if  so,  the  amount  thereof,  and 
could  get  no  response  from  blm.  The  books 
and  papers  of  the  company  wbicb  had  been 
kept  by  Mr.  John  F.  Qreen  contained  no  In- 
formation as  to  any  of  these  parties  holding 
any  stock.  On  the  20th  day  of  June,  1889, 
the  deposition  of  this  same  John  P.  Green, 
secretary  and  treasurer  as  aforesaid,  was  tak- 
en for  the  third  time  during  the  progress  of 
this  litigation,  for  the  purpose  of  ascertain- 
ing and  fixing  the  amount  of  the  paid-up 
stock  of  the  Central  Improvement  Company, 
and  he  testifies  that  It  was  at  least  $128,000, 
and  he  thinks  It  was  $138,000.  Indeed,  he  Is 
positive  It  was  the  last-named  sum.  Acting 
on  this  Information,  this  court  as  heretofore 
mentioned,  definitely  determined.  Irrevocably, 
this  paid-up  stock  to  be  the  latter  amount 
This  sum,  so  ascertained,  exceeded  by  severe 
al  thousand  dollars  the  amount  of  stock  act- 
ive engaged  In  the  prosecution  of  this  suit 
Such  being  the  case,  the  holders  <a  this  stock 
were  satisfied  with  thiM  amount  and  w6r% 
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Dtterlj  witboat  soBpldon  that  It  cotdd  be  any 
greater  sum,  as  they  had  not  the  least  In- 
formation that  such  stock  conld  in  any  pos- 
sible way  exceed  UUb  sum.  On  the  contnuy, 
their  Informatioii  was,  tf  anything,  that  It 
was  lees  than  this  Bum,  and  that  they  repre- 
sented almost  the  entire  amotmt  Thererore, 
they  had  no  reason  to  and  made  no  effort  to 
increase  the  finding,  either  la  the  drcult  court 
or  the  court  of  appeals,  bat,  fe^ng  safe, 
^allowed  It  to  bea»ne  a  matter  of  final  ad- 
judication. 

After,  on  this  basis,  a  recoreiy  was  had 
against  the  Shenandoah  Valley  Railroad 
■  Company,  amounting  to  nearly  $800,000,  the 
known  stockholders  actively  engaged  in  this 
litigation  called  a  meeting  In  the  Drexel 
BuUdlng  in  the  cl^  of  Philad^phia,  which 
bad  been  the  principal  place  of  business  of 
said  company,  after  having  given  notice 
ttiereof  in  a  newspaiper,  as  raqnlred  by  the 
by-laws  of  said  company,  and  after  doing 
everything  they  were  able  to  do  to  get  all 
the  Bto<^oldefB  present  on  the  26th  day  of 
April,  1890,  for  the  purpose  of  taking  the 
necessary  steps  to  realize  on  their  large,  but 
donbtfol,  recovery  aforesaid,  which  was  re- 
garded almost  as  a  hopeless  undertaking. 
These  appellants  and  those  they  represent 
had  not  yet  discovered  their  ownership  of 
any  stock.  With  the  erceptlon  of  James  P. 
Scott,  they  did  not  yet  put  In  appearance, 
although,  from  their  subsequent  conduct,  it 
is  not  a  violent  presumption  to  hold  that  they 
or  those  they  represent  were  fully  aware 
of  and  had  an  opportunity  of  attending  or 
being  represented  at  the  meeting;  but  they 
pnzposely  abstained  from  so  doing,  because 
the  fruit  was  not  yet  ripe  for  the  plucking. 
These  stockholders,  believing  that  they  had 
the  right  so  to  do,  as  the  owners  and  repre- 
aentatlves  of  all  the  known  stock,  and  that 
they  were  acting  In  the  interest  of  all,  through 
the  committee  then  appointed  by  them,  with- 
out any  objection  ttom  any  source,  pledged 
fieo,000  of  this  doubtful  recovery  for  the 
purpose  of  securing  the  residue  of  $640,000; 
and,  as  the  evidence  shows,  they  did  through 
this  pledge,  beyond  dispute,  secure  this  last 
amount  for  the  payment  of  the  expenses, 
debts,  and  distribution  among  stockholders. 
The  evidence  shows  indisputably  that  this 
expenditure  turned  what  was  otherwise  a 
doubtful  recovery,  without  market  value.  In- 
to a  tangible  fund,  under  the  control  of  the 
court  Then,  for  the  tlrst  time,  to  wit,  In 
Fetxiiary,  1891,  these  dormant  claimants  be- 
gin to  snow  active  life,  and  take  a  personal 
Interest  in  this  litigation.  The  memories  of 
Barclay  and  Oreen,  which  have  been  hereto- 
fore so  blank,  are  suddenly  refreshed,  and 
they  can  now  so  easily  remember  that  Thom- 
as A-  Scott,  deceased,  subscribed  for  400 
shares  of  stock  in  their  names,  and  that  he 
paid  for  It  to  said  Oreen,  through  said  Bar- 
clay; that  Judge  Jewett  subscribed  for  100 
sliares  of  stock,  and  paid  for  it  to  said 
Greoi;  and  that  Obarles  M<^dden  had  a 
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like  subscription  paid  for  in  a  like  manner. 
This  evidence  if  true,  was  in  the  knowledge 
.and  under  the  control  of  these  appellants,  or 
.  those  they  represent,  at  the  beginning  of  this 
litigation;  yet  they  continually  denied  any 
knowledge  of  having  any  stock,  or  led  the 
other  stockholders  by  their  silence  to  believe 
that  such  was  the  case.  The  certificate  book 
Is  produced  in  evidence,  and  the  stubs  there- 
of, in  the  handwriting  of  John  P,  Green, 
show  the  Issue  of  $1S0,000  of  stock  to  various 
parties,  but  none  to  Thomas  A  Scott,  Judge 
Jewett,  or  Charles  McFadden.  This  is  a  very 
significant  silence.  These  certificates  were 
signed  by  Green,  as  secretary  and  Barclay 
as  president,  both  In  the  employ  of  Thomas 
A  Scott,  although  the  stock  was  subscribed 
for  lu  their  names;  and  by  reason  thereof 
they  wete  enabled  to  hold  the  offices  and  con- 
trol the  management  of  the  company  until 
Its  funds  were  ail  received  and  expended. 
In  addition  to  the  above,  A  K.  McClure  paid 
$5,000  on  stock,  for  which  he  received  no  cer- 
tificate, and  Joseph  L.  MtHlon  paid  $5,000, 
for  which  he  received  no  certificate;  making 
a  total  of  paid-up  subscriptions,  counting  that 
claimed  by  appellants,  of  $170,000.  But  Mr. 
Qreen  swears  to  and  accounts  for  only  $138,- 
000.  What  became  of  the  other  $32,000.  It 
will  not  do  to  say  It  was  paid  In  labor,  be- 
cause the  evidence  does  not  Justify  It.  There 
has  been  either  a  defalcation  in  the  funds 
or  an  overissue  of  stock,  and  to  take  the 
most  charitable  view  of  the  matter  Is  that, 
while  this  stock  was  paid  for  by  Scott  and 
Jewett,  It  was  afterwards  transferred  to  and 
Issued  to  some  one  else,  the  mon^  going 
back  to  Scott  and  Jewett;  and  Barclay  and 
Green,  who  were  In  Scott's  employ  all  the 
time,  after  the  stock  was  so  issued  and  the 
money  returned  to  Scott,  his  two  servants, 
no  longer  being  stockholders,  resigned  their 
positions,  because  their  employor  had  no 
longer  any  Interest  In  said  company.  This 
Is  certainly  a  reasonable  conclusion,  con- 
sidering the  conduct  of  these  parties  during 
the  whole  pn^ress  of  this  litigation.  But, 
In  my  opinion,  this  matter  as  to  whether 
these  parties  had  or  had  not  stock  has  noth- 
ing to  do  with  the  just  determination  of  this 
case.  It  is  very  evident,  with  the  present 
state  of  the  proofs  before  it,  that  this  court, 
instead  of  fixing  the  paid-up  stock  of  the 
Central  Improvement  Company  at  $188,000, 
would  fix  it  at  $164,000.  This  change  has 
been  brought  about  by  the  testimony  of 
Yrreen  and  Barclay,  and  the  present  activity 
of  these  appellants,  seeking  to  profit  at  the 
expense  and  labor  of  others;  and  It  is  Just  as 
evident  that  it  was  In  the  power  of  these  ap- 
pellants to  have  ascertained  and  made  known 
this  proof  before  the  court  Immutably  fixed 
the  amount  of  the  paid-up  stock  on  which  the 
recovery  was  based;  and  it  Is  by  their  culpa* 
ble  negligence  In  not  asserting  tiielr  claim  to 
stock  at  the  proper  time—that  Is,  right  at  the 
inception  of  the  litigation— that  occasioned  to 
the  Btodcholdws  the  loss  of  the  $70,78^  as 
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before  BtatedL  On  whom,  then,  should  this 
loBBfall?  The  equitable  law  of  estoppel  says, 
as  httein  quoted,  on  him  whose  failure  tf» 
act  occasioned  It;  In  this  case,  the  appellants 
A  surety  Is  released  from  payment  of  debt 
for  indulgence  to  his  principal  and  indorser 
for  want  of  notice;  and  a  bona  fide  purchaser 
for  value,  for  neglect  to  record  his  deed, 
loses  his  land.  The  slight  oversight  of  one 
person  may  result  in  the  loss  of  thousands  of 
dollars  to  entirely  innocent  parties,  whom 
the  policy  of  the  law  holds  liable  for  his 
negligence. 

Equity  ever  favors  those  who  are  prompt 
and  diligent  In  the  assertion  of  their  rights, 
and  frowns  with  displeasure  on  those  who 
listlessly  stand  by  during  the  heat  of  l>attle, 
and,  aftnr  the  smoke  has  rolled  away,  come 
bravely  forward,  and  seek  to  deprive  others 
of  the  well-deserved  rewards  of  their  vigilant 
efforts.  As  Judge  Holt  says  in  the  case  of 
Clark  v.  Pigglas,  31  W.  Va.  15,  5  S.  E.  648: 
"  'Vlgllautlbus  nondormientlhus  Jnraeubvenl- 
unt'  There  would  be  no  reward  to  the 
Tigilaut  if  these  parties  were  now  compelled 
to  step  aside,  and  let  those  who  stood  by  and 
did  nothing  take  the  fruits  of  their  labor  and 
expense,  or  were  compelled  to  divide  It  with 
them."  It  would  be  paying  a  premium  to 
Idleness.  "To  the  victors  belong  the  spoils," 
is  not  an  Inequitable  doctrine,  but  under- 
neath it  lies  the  strongest  principles  of  reci- 
procity and  Justice.  Not  only  did  these  ap- 
pellants or  those  they  repres«it  stand  Idly 
by  for  almost  10  years  of  a  hard-fought  legal 
battle,  but,  when  Importuned  by  those  whom 
th^  should  have  been  mutually  aiding 
and  suppOTtlng,  they  either  denied  aU  knowl- 
edge of  personal  Interest,  or  treated  with 
contemptuous  silence  such  Importunities;  and 
now  that  fortune  has  crowned  years  of  labor 
with  success.  In  the  face  of  every  discourage- 
ment, these  laggards  In  the  contest  come 
bravely  to  the  front,  and  defeand,  not  alone 
a  participation  In  the  results,  but  repudiate 
any  responsibility  In  the  necrasary  expendi- 
tures by  which  they  were  achieved.  Part- 
ners they  would  be  in  the  profits,  but  not  in 
the  labor,  expense,  or  losses.  Justice  and 
equity  both  require  that,  before  they  share 
In  the  diBtrlbutlon,  they  should  make  good 
the  loss  occasioned'  by  their  culpable  Inertia 
and  Inequitable  silence.  This  loss,  to  wit, 
f70,788,  exceeds  any  share  they  can  possibly 
receive  In  the  fund,  distributable,  after  de- 
ducting therefrom  the  reasonable  and  legiti- 
mate expense  of  creating  it,  and  therefore 
precludes  them  from  any  share  In  the  distri- 
bution. The  finding  of  the  commissioner  and 
the  decree  of  the  circuit  court,  in  my  humble 
opinion,  are  founded  on  the  true  principles  of 
equitable  participation,  and  ^otild  therefore 
be  affirmed,  except  as  modified  In  the  oplnlop 
of  Judge  HOLT,  in  which  I  now  concur. 

BBANNON,  J.  (dissenting).  When  this 
case  was  decided  at  a  former  term,  after  the 
beet  consideration  wbich  I  could  give  the 


evidence,  I  was  of  opinion  that  the  last  re- 
port of  Oommiasioner  Brown,  finding  Jewett 
and  Scott  to  be  stockholders,  Is  correct  I 
still  rranaln  of  that  opinion,  and  dissent  from 
the  action  of  a  majority  of  the  court  at  this 
term,  excluding  them.  I  prepared  at  the 
former  hearing  the  following  opinion,  wbicb 
was  then  assented  to  by  three  Judges: 

This  Is  an  appeal  taken  by  the  administra- 
te of  Thomas  A.  Scott,  deceased,  and  the 
administrator  of  Thomas  L.  Jewett,  de^ 
ceased,  from  decrees  of  the  circuit  court  of 
Jefferson  coun^  In  the  two  cases,  heard  to- 
gether, of  Crumllsh's  Adm'r  v.  Shenandoah 
Val.  R.  Co.  and  Others,  and  Fidelity  Insnr* 
ance.  Trust  &  Safe-Deposit  Co.  v.  Shenan- 
doah Val.  R.  Co.  By  a  former  decision  of 
this  court  in  these  causes,  r^wrted  in  33  W. 
Va.  761, 11  S.  E.  58,  an  Indebtednras  w^  es- 
tablished against  the  Shenandoah  Valley 
Railroad  Company  In  favor  of  the  Central 
Improvement  Company,  which  a  commis- 
sioner afterwards  found  to  be  ¥820,353.81, 
as  of  February  10, 1891.  After  the  cases  re- 
turned from  this  court  to  the  circuit  court 
on  May  80, 1880,  a  reference  was  made  to  a 
commissioner  to  report  who  were  stockhold- 
ers of  the  Central  Improvement  Company 
entitled  to  participate  In  said  fund,  and  the 
respective  amounts  to  which  they  were  en- 
titled, and  to  audit  debts  against  said  com- 
pany, and  to  settle  the  accounts  of  the  spe- 
cial receiver,  and  ascertain  what  would  be 
reasonable  compensation  t<yr  expenses  In- 
curred by  him,  and  a  fair  allowance  of  fees 
of  counsel  employed  by  him.  In  March. 
1891,  the  petitions  of  the  foreign  execntors 
of  Thomas  A.  Scott,  deceased,  and  of  Thomas 
L.  Jewett,  and  the  petition  of  Charles  Mc- 
Fadden  were  filed,  respectively  claiming  that 
the  estates  of  said  Scott  and  Jewett  were 
stockholders  and  said  McFadden  was  a 
stockholder  in  the  Central  Improvement 
Company,  and  entiUed  to'  participate  in  its 
distributable  assets.  Certain  decrees  were 
entered  prejudicial  to  the  estates  of  Scott 
and  Jewett,  and  then  Davis,  as  administra- 
tor c.  t  a.  of  Scott,  and  as  administrator  of 
Jewett,  appointed  as  such  in  West  Virginia, 
filed  their  petitions,  claiming  that  their  de- 
cedents had  been  stockholders  In  the  Cen- 
tral Improvement  Company,  and  asking  for 
their  estates  a  participation  in  said  fund, 
and  praying  that  said  decrees  be  reheard 
and  reformed.  The  cases  went  on,  result- 
ing In  a  decree,  not  only  not  rehearing  and 
reforming  prior  decrees  complained  of  by 
Scott's  and  Jewett's  representatives,  but 
wholly  denying  to  the  estates  of  Scott  and 
Jewett  any  participation  as  stockholders  Id 
Bald  fund,  and  dismissing  their  petitions, 
and  according  to  McFadden  participation  to 
only  a  partial  extent  of  his  claim,  and  tbey 
appealed  here. 

I  have  stated  such  facts  as  bear  on  the 
first  question  which  I  will  decide,  and  that  Is 
whether  Davis,  the  West  Virginia  personal 
represMitaUve  of  Scott's  and  Jewett's  es- 
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t^tes,  can  maintain  this  appeal.  It  Is  said 
he  cannot;  that  the  foreign  representatives 
were  partiea  when  decrees  containing  cer- 
tain features  prejudicial  to  said  estates  were 
mad^  and  tfae^  alone  can  complain  of  them  -, 
that.  In  fact,  Davla  can  h(dd  no  place  as  ap- 
pelant, etthw  as  to  those  decrees  made  be- 
fore he  appeared  or  since,  as  the  foreign 
r^resentatiTes  were  received  and  recog- 
nized as  parties  by  the  court,  and  have  never 
been  eliminated  from  the  case,  and  both  a 
foreign  and  domestic  administrator  cannot 
represent  the  estate  In  one  suit.  This  con- 
tention cannot  be  sustained.  A  foreign  per- 
sonal representative  cannot  sue  or  be  sued 
outside  the  state  granting  him  authority. 
Hull  V.  Hull,  26  W.  Va.  15;  Vaughan  v. 
Xorthup,  15  PeL  1;  Bart  Ch.  Prac.  152; 
Dickinson  v.  McCraw,  4  Rand.  (Va.)  158; 
Story,  Confl.  Law,  |  513;  Dixon  v.  Ramsay, 
3  Cranch,  319;  Fenwlck  v.  Sears,  1  Cranch, 
259;  1  Lomax,  Ex'rs,  121;  1  Rob.  Prac.  (new) 
161:  Andrews  v.  Avory,  14  Grat.  229;  1  Lo- 
max, Bx'rs,  142;  Doollttle  v.  Lewis,  7  Johns. 
Ch.  45;  Fugate  v.  Moore,  86  Va.  1049,  11  S. 
E.  1063.  The  fact  may  be  pleaded  in  abate- 
ment or  la  bar.  Noonan  t.  Bradley.  9  Wall. 
3M. 

Without  dlscnssing  what  would  be  the  ef- 
fect of  a  decree  for  a  foreign  administrator 
where  no  question  Is  raised,  yet  I  can  safe- 
ly say  that  not  only  the  defendant  can  ralss 
objection,  but  that  when  a  suit  like  this  is 
pending,  involving  a  fund  wherein  a  dece- 
dent has  a  share  to  be  recovered  by  Inter- 
vention in  the  case,  the  administrator  deriv- 
ing his  authority  In  the  state  In  whlcli  the 
fimd  is  located  may  come  Into  the  case,  and 
demand  that  his  decedent's  share  be  decreed 
to  him,  notwithstanding  a  foreign  adminis- 
trator has  before  intervened  and  claimed  it; 
and  this  because  It  is  the  administrator  ap- 
pointed in  the  state  where  the  debt  is  ow- 
ing who  alone  has  title  to  it,  and  theref<H« 
can  sue  for  It,  the  foreign  administrator  hav- 
ing no  title.  When  the  administrator  loci 
rel  sitae  makes  his  appearance  In  the  case, 
and  is  recognized,  he  displaces  and  elimi- 
nates the  foreigner.  Both  cannot  be  longer 
recognized,  and  he  must  be  recognized  who 
has  title  and  whom  the  law  recognizes.  This 
is  a  suit  in  equity.  All  being  before  the 
court,  cannot,  ought  not,  the  court  decree  to 
the  rightful  party?  The  case  of  Dearborn 
V.  Mathers,  128  Mass.  194,  relied  upon  by 
counsel  to  support  the  position  above  men- 
tioned, was  a  case  where  a  foreign  adminis- 
trator sued  and  obtained  a  verdict,  and  then 
a  new  trial  was  asked,  because  it  had  been 
discovered  that  his  letters  had  been-  granted 
ont  of  the  state;  and  the  court  said  that  thb 
olijection  should  have  come  by  plea  earlier, 
and  as  the  granting  a  new  trial  was  in  dis- 
cretion, and  ttie  plaintiff  had  after  verdict 
and  before  Judgment  qualided  In  the  state 
of  the  actions,  and  thus,  before  Judgment, 
become  possessed  of  title,  and  would  be  lia- 
ble on  his  bond,  and  thus  no  loss  could  come 


to  the  defoidant,  a  new  trial  was  refused* 
and  judgment  rendered.  There  the  plaintiff 
became  before  Judgment  vested  with  title  by 
letters  relating  back  to  testator's  death. 

The  next  question  is.  were  Scott  and  Jewett 
stockholders  in  the  Coatral  Improv^ent 
Company?  The  commissioner  reported  on 
the  evidfflice  that  Scott  had  subscribed  and 
paid  for  $20,000,  Jewett  $5,00g,  and  Mc- 
Fadden  $5,000,  of  stock,  but  had  no  certifi- 
cates. I  shall  not  here  detail  the  evidence 
upon  what  Is  puredy  a  questlcm  of  Cact,  as 
I  conceive  that  the  purpose  of  the  require- 
ment that  we  shall  give  reasons  for  our  de- 
cisions refers  to  legal  principles  of  decision, 
and  was  not  designed  to  incumber  the  Re- 
ports with  mere  evidence,  EifFordlng  no  guid- 
ance In  future  cases,  like  legal  principles. 
Suffice  it  to  say  that,  upon  examination  of 
the  evidence,  we  find  that  Scott,  Jewett,  and 
McFadden  were  such  sto<^olders.  The 
want  of  certificate  does  not  alone  furnish  the 
test  of  whether  a  persw  Is  a  stockholder  In 
a  private  corporation.  He  is  a  stockholder 
who  has  subscribed  for  and  p&ld  for  a  given 
numbw  of  shares  In  its  capital,  as  these  par- 
ties did.  The  stock  is  one  tiling;  the  cer- 
tificate quite  another.  The  certificate  is 
merely  evidence,  but  not  the  only  evldmce, 
of  ownership  of  stock.  The  owner  of  stock 
is  a  shareholder  without  it  Cook,  Stock, 
Stockh.  &  Corp.  Law,  S  10;  Hawley  v.  Upton, 
102  U.  S.  314;  1  Beach,  Priv.  Corp.  S  62. 

Scott  and  Jewett  so  being  stockholders,  the 
next  question  is,  were  Scott  and  Jewett  prop- 
erly denied  any  share  in  the  fund  In  court 
as  the  property  of  the  corporation,  the  Cen- 
tral Improvement  Company?  Various  ai^- 
menta  are  made  to  Justify  such  exclusion.  I 
will  state  the  facts  which  seem  to  me  to 
bear  on  this  branch  of  oiur  Inquiry  in  this 
case.  It  will  appear  from  the  formCT  decision 
in  this  case  (33  W.  Va.  775,  11  S.  E.  58)  that 
the  basis  of  recovery  by  the  Central  Improve- 
ment Company  against  the  Shenandoah  Val- 
ley Railroad  Company  was  under  a  certain 
agreement  between  them,  which  provided 
that  the  Shenandoah  Valley  Railroad  Com- 
pany should  deliver  to  the  Central  Improve- 
ment Company  $250,000  second  mortgage 
bonds  of  the  Shenandoah  Valley  Railroad 
Company,  and  income  bonds  measured  in 
amount  by  double  the  amount  of  stock  of  the 
Central  ImprovMnent  Company  paid  In;  and, 
on  account  of  the  failure  to  deliter  said 
bonds,  this  court  debited  the  Shenandoah  Val- 
ley Railroad  Company  with  $250,000,  with 
interest,  on  account  of  the  second  mortgage 
bonds,  and  with  $379,224  on  account  of  the 
Income  tionds,  reaching  the  latter  sum  by 
taking  $138,000  as  the  amount  of  stock  of 
the  Central  Improvement  Company  which 
had  been  paid  In,  with  interest,  and  then 
doubling  it.  When  the  commissioner  was 
executing  a  r^erence  requiring  him  to  report 
wlio  were  stockholders  of  the  Central  Im- 
provement Company  entitled  to  share  in  this 
mon^»  the  Norfolk  &  Western  Railroad  Oom- 
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pony  appeared  to  own  f 128,000  stock  Qaietr 
Increased  to  ¥184,000),  and  claimed  that  ¥188,- 
000  as  stock  paid  In  was  an  nnchangeable, 
ImmoTable  given  sum  in  the  problem  of  dis- 
tribution, and  that  it  must  get  ot  the  amount 
to  be  divided  amraig  stockholderB  In  the  pro- 
portion which  $134,000  bears  to  «138,000. 
This  would  leave  an  open  space  tor  only 
¥4,000  of  stock  In  other  bands,  and  would 
not  let  In  the  whole  ¥30,000  of  stock  owned 
by  Scott,  Jewetc,  and  McFadden.  Their  ¥30,- 
000  stock  added  to  the  ¥134.000  of  the  Nor- 
folk &  Western  Railroad  Company  would 
make  ¥164,000  of  paid-up  stock. 

Scott,  .Tewett,  and  McFadden  contend  that 
the  amomit  divisible  among  stockholders 
must  be  divided  on  a  basis  treating  ¥164,000 
as  the  amount  of  paid-up  stock  of  the  Central 
Improvement  Company;  while  the  Norfolk 
A  Westam  Railroad  Company  contends  that 
It  must  be  divided  on  a  basis  treating  ¥138,- 
000  as  tlie  proper  amount  of  pald-np  stock. 
This  contention  of  the  Norfolk  &  Western 
Railroad  Company  Is  sought  to  be  supported 
i^pon  the  theory  that  the  sum  of  ¥138,000,  as 
the  amount  of  paid-up  sto<^,  is  unalterably 
fixed  as  a  matter  of  res  Judicata  by  the  for- 
mer decision  of  this  court,  and  constitutes  an 
estoppel  against  Scott's,  Jewett's,  and  McFad- 
d^'s  contending  for  any  other  sum.  Let  us 
see  as  to  this  contentltm.  The  object  of  the 
suit  of  Fidelity  Insurance,  Trust  &  Safe-De- 
posit Co.  V.'  Shenandoah  Yal.  R.  Co.  was 
only  to  enforce  a  mortgage  given  by  the  lat- 
ter to  the  former  company.  We  may  dis- 
miss that  suit  from  consideration  here.  The 
object  of  the  suit  of  Orumllsh's  Adm'r  v, 
Shenandoah  Val.  R.  Co.  was  to  assert  a 
debt  against  the  Shenandoah  Valley  Railroad 
Company  in  favcar  of  the  C«itral  Improve- 
ment Company.  In  ascertaining  that  debt, 
as  above  stated,  the  sum  of  $138,000  was 
held  by  this  court  as  the  amount  of  the  pald- 
np  stock  of  the  Central  Improvement  Com- 
pany; and,  on  the  basis  of  that  sum,  a  cer- 
tain amount  was  decreed  against  the  Shenan- 
doah Valley  Railroad  Cranpany  for  Its  fail- 
ure to  deliver  its  Income  bonds  to  the  Central 
Improvement  Company.  That  this  decision 
is  res  judicata  and  an  estoppel  upon  the  two 
corporations,  the  Shenandoah  Valley  Rail- 
road Company  and  the  Central  Improvemeot 
Company,  and  stockhc^ders  of  the  latter 
company,  for  certain  purposes,  admits  of  no 
qu^ion.  The  two  corporations  were  par- 
ties, and  of  course  they  are  bound;  and  as 
the  Central  Improvement  Company  was  a  par- 
ty, and  Crumllsh  was  a  stockholder  of  that 
company,  suing  for  himself  and  all  other 
stockholders,  not  only  Crumllsh,  but  all  other 
stockholders,  are  concluded  for  c»taln  pur- 
poses. Tlien,  what  are  those  purposes?  What 
the  limit  of  this  estoppel? 

I  do  not  question  the  case  cited,  Yandex^ 
werken  v.  Glenn,  85  Va.  9,  6  8.  E.  806,  hold- 
ing that  "In  a  emit  wherein  a  corporation  is 
a  party  the  decree  binds  the  stockholdera, 
though  th^  be  not  personally  parties,"  nor 


the  case  of  Hawkins  t.  Glenn,  ISl  U.  S. 
318,  9  Sup.  Ct  789,  holding  that,  hi  the  ab- 
sence of  fraud,  Btockholdfflv  are  bound  by 
a  decree  against  the  corporation  In  respect 
to  corporate  matters,  and  such  decree  Is  not 
c^n  to  collateral  attack,  when  those  cases  are 
properly  applied.  I  do  not  doubt  that  the  sum 
fixed  by  said  decision  as  the  liability  of  the 
Shenandoah  Valley  Railroad  Company  to  the 
Central  Improvement  Company  and  the  ele- 
ments entering  Into  the  process  of  reaching 
that  sum.  Including  ¥138,000,  considered  as 
the  amount  of  paid-up  stock,  are  forever 
binding  on  companies  and  stockholders.  I 
do  not  question  the  proposition  that  neither 
the  Central  Improvement  Company  nor  any 
of  its  stockhold««  can  now  say  that  the 
amount  of  Indebtedness  fixed  by  that  de- 
cision in  favor  of  the  Central  Improvement 
Company  was  not  correctly  fixed,  or  that 
¥138,000  paid-up  stock,  taken  as  a  measure 
or  basis  in  ascertaining  that  Indebtedness, 
was  not  the  correct  amount  for  that  purpose. 
The  stockhtdders  of  the  one  company  can  for 
no  purpose  say  the  debt  decreed  against  it 
Is  too  large;  the  stockholders  of  the  other 
can  for  no  purpose  say  that  the  debt  decreed 
in  Ite  favor  is  too  small,  because  of  yntrue 
data  or  elemente  In  Ite  ascertainment.  The 
¥138,000  treated  as  paid-up  stock  then  ap- 
peared right;  but,  under  evldraice  since 
taken.  It  appears  to  have  been  larger. 
Though  wrong,  yet  nobody  can  now  question 
It,  so  far  as  the  amotmt  recovered  Is  con- 
cerned. But,  now  that  the  money  stands  for 
distribution  among  stockholders,  the  estop- 
pel ceases.  It  Is  now  a  fund  in  the  corporate 
treasury,  first  for  payment  of  debts,  then  for 
distribution  among  stockholders  according  to 
their  holdings.  It  la  simply  assets  distrlbu- 
table  equally  among  them. 

Shall  the  loss  arising  from  the  fact  that 
the  evidence  then  present  showed  only  ¥138,- 
000  paid  up  be  borne  by  only  some  of  the 
stockholders?  Shall  not  this  loss  be  shared 
by  all  stockholders  in  common  like  any  other 
loss?  The  former  decree  of  this  court,  while 
it  fixed  irrevocably  a  certain  sum  as  the 
liability  of  the  Shenandoah  Valley  Railroad 
Company  to  the  Central  Improvement  Com- 
I>any,  and  bound  companies  and  then  stock- 
holders to  that  sum  as  the  proper  sum,  did 
not  fix  the  rights  of  stockholders  as  among' 
themselves.  The  adjudication  of  the  In- 
debtedness of  one  company  to  the  other  is 
one  thing;  the  adjudication  among  stock- 
holders of  their  respective  rights  as  to  each 
other  is  quite  a  dIfFerent  thing.  The  nae 
of  $138,000  paid-up  stock  as  a  factor  In  the 
process  of  the  adjudication  of  the  indebted- 
ness of  the  one  company  to  the  other  Is  one' 
use,  but  Its  use  in  the  adjudication  of 
the  rights  of  stockholders  among  them- 
selves Is  quite  a  dUf  erent  one.  For  the  one 
purpose,  its  use  as  a  factor  in  fixing  that 
indebtedness.  It  stands  Immovable,  since  It 
did  enter  into  the  adjudication  of  a  specific 
sum  of  Indebtedness:  bat  for  the  other  pur- 
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pose,  as  a  factor  In  B«ttUiv  the  rights  of 
■tockboldera  amonff  tbemselTes,  It  not  only 
IB  not  Immovably  but  It  Is  not  a  factor, 
since  It  vas  tot  used  In  tbat  matter,  as 
tbat  matter  was  not  passed  on  by  tbls 
court  That  matter  has  never  been  psssed 
on  by  this  court  It  simply  passed  on  the 
Indebtedness  between  the  two  companies, 
bat  not  on  the  rights  cf  stockholders  among 
themselves.  That  was  not  the  point  passed 
upon  by  the  former  decision.  To  make  an 
adjudication  an  estoppel,  It  most  appear 
that  the  same  precise  question  or  matter 
was  adjudicated  In  the  former  adjudica- 
tion or  was  necessarily  Involved  in  the  ad- 
Jodlcatlon.  Western  M.  &  U.  Oo.  t.  Yli^la 
Cannel  CkMl  Ck>.,  10  W.  Ya.  2S0.  The  prior 
de^lon  Is  conclusive,  not  only  as  to  the  mat- 
ter- actually  determined,  but  also  any  other 
matter  which  the  parties  migbt  have  litigat- 
ed, and  had  decided  as  Incident  te,  or  esseu- 
tiidly  connected  with,  the  matter  actual- 
ly determined,  coming  within  tbe  legiti- 
mate purview  of  tbe  a^on.  Blare's  Adm*r 
T.  Harpold,  33  W.  Va.  553,  11  S.  B.  16; 
lU^ers  V.  Rogers,  87  W.  Ta.  407,  16  9.  B. 
633.  Now,  tbe  rights  of  the  stodcholders 
amo^  themselves  -mjs  sorely  not  the  sub- 
ject-matter of  the  former  decision  of  this 
court,  but  the  liability  of  one  company  to 
the  oiiier  was  that  main  subject-matter;  nor 
wwe  tbe  ilgfate  of  the  stockholders  among 
themselves  necessully  Involved  In  the  set- 
tlement of  the  Indebtedness  between  the 
companies;  nor  were  their  respective  rights 
amonjT  themselves  Incident  to  or  essential- 
ly connected  with  the  adjudication  of  the 
Indebtedness  ot  the  one  company  to  the 
other.  Their  rights  hadnothlngtodowlththat 
indebtedness,  but  were  irrelevant.  What 
had  the  Shenandoah  Valley  Railroad  Com- 
pany, as  debtor  to  the  Central  Improvement 
Company  to  do  with  the  rightat  of  the  stock- 
holders ot  tbe  Central  Improrement  Com- 
pany? The  bill  of  Cmmllsh  had  three  main 
objects  tn  view  for  relief:  (1)  The  recov- 
ery of  a  debt  In  favor  of  the  Central  Im- 
provement Company  against  the  Shenandoah 
Valley  Railroad  Company;  (2)  tbe  ascertain- 
ment and  payment  ot  debts  of  the  Cen- 
tral Improvement  Company;  <3)  the  division 
of  Its  assets  among  stockboldeis.  Here 
were  three  separate  and  distinct  purposes. 
The  first  object-^lie  recovery  of  the  del>t 
against  the  debtor  ctonpany,  the  only  prop- 
erty of  the  other  company— must  be  accom- 
pushed  before  the  debts  could  be  paid,  and 
the  balance  distributed  among,  stockhold- 
ers. A-  decree  upon  the  idngie  subject  of  the 
Indebtedness  of  one  company  to  the  other 
was  entered  in  the  circuit  court  leaving  the 
other  matters  untouched,  and  that  decree 
was  brought  here  tor  review,  and  this  court 
passed  upon  that  matter,  leaving  other  mat- 
ters nntoniOied.  How  can  this  decree  hi  any 
wise  preclude  action  upon  the  matter  of  the 
distribution  among  stockholders?  It  Is  every 
dar's  i^actice,  when  a  bill  calls  for  several 


dlfFerent  relief,  to  decree  upon  one,  leaving 
the  other  intact;  and,  unless  the  thhigs  pw- 
talnlng  to  one  be  necessarily  involved  In  or 
essentially  lnctd«it  to  theadJndlcati<m,ltdoes 
not  affect  the  relief  to  be  afterwards  given 
on  other  matters.  For  purposes  of  estop- 
pel under  the  doctrine  of  res  Judicata,  there 
must  be  identity  of  causes  of  action  In  the 
two  controversies.  1  Greenl.  Bv.  {  528;  Bige- 
low,  Bstop.  TS.  There  being  three  several 
matters  contemplated  as  subjecte  of  r^ef 
by  the  suit  we  may  say,  for  the  present 
purpose,  tbat  there  were  three  suits.  The 
fonner  decision  was  upon  a  trial  of  the  first 
—indebtedness  between  the  companies,  aris- 
ing from  transactions  between  th^.  This 
controversy  is  upon  another  cause  of  action, 
arising  from  another  transaction,— that  of 
subscription  of  stock,  giving  stockholders  a 
cause  of  action  against  their  corporation; 
and  out  of  it  arose  controversy  between 
stockholders.  On  the  trial  of  the  former  the 
subject  of  the  lattor--tbe  subscr^tion  of 
stock  and  amount  paid  therefoiv-came  in 
only  as  evidence  or  collaterally,  and  was 
only  incidentally  cognizable.  This  will  not 
make  it  an  estoppel  against  the  truth,  so 
as  to  ivevent  a  stocklu^er  from  showing 
that  the  amount  of  paid  stock  was  greater 
than  ¥138,000.  1  Oreenl.  Bv.  I  528;  OovUle 
T.  Gllman,  13  W.  Va.  314,  329.  332,  333; 
Henry  v.  Davis.  Id.  p.  230,  pt.  4:  Ford  v. 
Ford,  68  Ala.  1^;  2  Black.  Judgm.  S8  611, 
612,  622.  Facte  in  a  cfflitroversy  on  a  trial, 
but  not  necessarily  involved  in  the  issue, 
though  ever  so  Important  in  its  determlna* 
tion,  are  not  settled  by  a  Judgment  but  are 
open  to  controversy  in  any  other  suit  be- 
tween the  same  parties.  Beckwith  t.  Thomp- 
son, 18  W.  Va.  103.  Not  until  the  case  went 
back  from  this  court  did  the  circuit  court 
take  any  action  upon  the  matter  of  ascer- 
taining and  paying  debte  of  the  company, 
and  settling  the  rigbte  of  stockholders,  which 
it  did  by  the  reference  to  a  commissioner 
to  audit  debts,  and  ascertain  who  .went 
stockholders  entitled  to  participate  In  tbe 
fund,  and  the  amoimts'  to  which  they  were 
entitled.  And  the  contention  is  that  this 
¥138,000  must  be  taken  as  the  basis  of  the 
total  sum  chained  to  tbe  Shenandoah  Val- 
ley Railroad  Comi>any  for  second  mortgage 
bonds  and  income  bonds,  though  it  was  a 
factor  only  in  fixing  the  charge  for  Income 
bonds,  and  bad  nothing  whatever  to  do  tn 
fixing  the  charge  for  second  mortgage  bonds. 
I  liave  devoted  so  much  space  to  this  sub- 
ject of  res  Judicata,  because  it  was  so  elab- 
orately discussed  and  strongly  relied  upon 
in  the  aUe  Inriefs  ot  counsel  and  tb^  oral 
argument 

Another  ground  for  the  insistence  that 
$138,000  mmt  be  taken  as  the  full  amount 
of  paid-up  stock  is  tiiat  the  commissioner, 
after  reporting  tbat  the  Norfolk  &  Western 
Railroad  Company  owned  9128,000  stock  of 
the  Central  Improvement  Company,  remark- 
ed, apparently  to  show  why  be  had  not  re- 
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ported  nuqre  stock,  that  It  appeared  from 
the  lecordB  of  the  two  snlts  that  stock  had 
been  tssned  aggregating  ¥188,000,  bat  that 
he  had  not  discovered  to  whom  the  excess 
belonged,  and  this  rejwrt  was  confirmed 
wlttaont  exception  as  to  that  point  In  the 
first  place,  I  doubt  whether  this  can  be 
called  an  actual  finding  as  a  fact  that  only 
9188,000  stock  had  been  paid  up;  and.  more- 
orer,  the  commissioner  says:  "There  ap- 
pears to  have  been  stock  issued  and  aggre-. 
gating  par  value  of  $188,000."  What  Is  meant 
by  "stock  Issued"?  Does  it  mean  certificates 
Issued?  There  could  be  stock  without  cer- 
tificates. The  order  of  confirmation  reserv- 
ed eight.  If  Scott's  and  Jewett's  representa- 
tives should  show  themsehres  to  be  stock- 
holders, to  except  to  the  allowance  by  the 
report  of  fees  and  commissions,  but  con- 
firmed It  In  other  respects.  It  is  plausibly 
argued  that  as  yet  the  claimants  had  no 
standing  In  court,  because  they  bad  yet 
shown  no  right  to  stock..  The  fair  construc- 
tion of  the  order  Is,  as  I  think  It  Is,  that,  as 
the  fixing  $138,000  concerned  them  as  stock- 
holders, the  right  to  except  to  that  is  to  be 
regarded  as  reserved.  But  perhaps  this  is 
Immaterial  as  the  decree  of  May  30,  1891, 
unequivocally  confirmed  that  feature  of  the 
report  But  It  is  an  adequate  answer  to  this 
contention  that  not  till  after  said  report 
was  confirmed  did  the  West  Virginia  admin- 
istratOTB  of  Scott  and  Jewett  appear  in  the 
canse  by  petitions,  setting  up  the  claims  of 
their  decedents  to  stock,  and  ask  that  all 
prior  decrees  be  reheard  and  reversed.  Upon 
these  petitions  such  order  of  confirmation  of 
said  report  would  be  reheard  and  reversed. 
The  prior  proceedings,  though  the  foreign 
representatives  were  before  the  court,  did 
not  conclude  the  administrators  appointed 
in  this  state.  By  their  petitions  they  ex- 
cepted to  said  reports  and  former  decrees. 
The  report  found  the  stock  paid  up  9138,- 
000  on  the  evidence  of  ths  record  alone,  as 
he  says,  oa  the  theory  that  this  court  had 
unalterably  fixed  that  sum,  and  that  it  was 
binding  upon  the .  stockholders  Inter  sese, 
which  we  have  seen  La  not  the  case.  The 
commissioner,  though  he  afterwards  found 
that  other  stock  had  been  paid  for,  felt  him- 
self bound.  In  making  .subsequent  reports, 
by  the  former  confirmed  report  No  peti- 
tion to  rehear  was  filed  until  one  was  filed 
In  December,  1801,  by  Davis,  administrator, 
and  McFadden.  Upon  them  the  court  should 
have  reviewed  and  corrected  said  decree, 
confirming  said  report  Mo  matter  what  we 
call  the  petitions,  full,  as  they  are,  of  mat- 
ter showing  titie  to  cause  of  action,  and  for 
relief,  assigning  errors  In  former  orders,  and 
asking  review,  be  the  name  what  It  may, 
petition  by  a  strango*  Just  coming  in,  peti- 
tion for  rehearing,  or  bill  of  review,  contain- 
ing matter  sufficient  It  will  be  given  effect 
according  to  Its  matter,  regardless  of  name. 
Sturm  V.  Fleming,  22  W.  Va.  404;  Martin  v. 
Smith,  26  W.  Va.  578.  I  regard  them  as 


petitions  of  strange  intervening  asking  re- 
lief in  the  cause,  and,  as  Incident  the  re- 
hearing of  tmaer  orders,  and  to  be  treated 
as  to  those  orders  as  a  petition  for  rehear^ 
li^,  and  they  ought  to  be  treated  <»rtalnly 
as  liberally  as  petitions  for  r^earlng  as  was 
the  pleadli^  called  bill  of  review  in  Martin 
V.  Smith,  supra,  filed  by  a  nonrei^ait.  If  we 
were  to  call  It  a  bill  of  review,  It  wonld  call 
for  reversal  of  those  orders  for  error  of 
law  appearing  on  the  tSce  of  the  record, 
not  looking  into  evidence,  but  only  to  the 
face  of  the  report;  and  so  If  we  call  It  a 
petition  for  rehearing,  and  then  we  could 
look  Into  the  evidence;  and  so  if  we  call  It 
an  original  petition  by  a  stranger  Interven- 
ing for  the  first  time.  For  myself,  I  do  not 
regard  those  orders,  not  carried  Into  actual 
decree  at  the  time  the  petitions  were  filed 
as  final,  but  only  Interlocutory,  and  review- 
able on  the  hearing  for  the  error  on  the  face 
of  the  record,  even  did  these  petitions  not 
ask  rehearing,  but  only  relief  inconsistent 
with  such  orders.  Hyman  v.  Smith,  10  W. 
Va.  298;  opinion  In  Fowler  v.  Lewis'  Adm'r, 
36  W.  Va.  129,  14  S.  B.  447.  This  appeal 
brings  those  orders  up.  Lloyd  T.  Kyle,  26 
W.  Va.  534. 

Another  reason  suggested  for  adhering  to 
the  sum  of  |138,000  as  the  basis  of  distribu- 
tion is  tliat  the  commiesloner's  report  of  Oc- 
tober 28,  1881,  fixes  the  .distributi<m;  and 
tliat  his  finding,  resting  on  that  basis.  Is  up- 
on a  question  of  fact;  and  that  the  law  being 
that  when  a  commissioner  and  the  court 
have  concurred  In  deciding  a  pure  qnestiou 
of  fact,  this  court  will  give  the  finding  great 
weight  unless  It  plainly  appears  to  be 
wrong.  Fry  v.  Feamstw.  36  W.  Ya.  ^(4,  IB 
S.  B.  263.  By  the  report  above  menthmed, 
the  commlsrioner  took  said  $138,000  as  the 
amount  of  paid-up  stock,  and  after  dedncting 
debts,  commissions,  eto.,  he  allowed  the  Nco^ 
folk  &  Westmi  Railroad  Company,  as  owner 
of  stock  of  the  Central  Improvement  CtHupany, 
a  share  In  the  fund  for  distribution  among 
stockholders  based  on  an  ownwsblp  of  $128,- 
050  of  stock.  Ite  share  being  $67,008.86,  and 
left  only  a  balance  of  the  distributable  fund 
of  $4,429.17  for  other  shareholders;  and  by 
decree  of  May  30,  1891,  tiie  court  again  re- 
ferred the  case  to  him  to  report  who  was 
«tUtted  to  said  balance  of  $4,428.17;  and 
the  commissioner  reported,  October  23,  1881, 
that  Scott  and  Jewett  were  not  entitled,  and 
the  court  cmiflrmed  the  report.  We  cannot 
it  Is  argued  counsel,  apply  the  principle 
announced  In  Fry  v.  Feamster,  supra,  to  this 
report  for  the  reason  that  it  is  not  a  find- 
ing on  a  pure  question  of  fact;  or,  rather, 
the  ultimate  fact  found  is  only  an  erroneous 
legal  concloslcm  from  other  facts  already 
found,  which  called  In  law  for  a  different 
finding.  The  commissions  had  found  In  a 
former  report  &iid  repeated  It  In  this,  that 
Scott  and  Jewett  had  subscribed  and  paid 
for  $25,000  stock,  and  that  alone  called  for 
a  rep(Ht  In  favor  of  their  participation  In  the 
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distribution.  Bu^  as  tbere  was  wme  evi- 
dence raising  tbe  question  whetlier  Scott 
and  Jewett  rranalned  still  stockboldws,  we 
ma7  not  be  able  to  say  t3iat  tbe  finding 
against  tl^  right  to  share  In  tbe  fnnd  was 
pnrely  an  erroneous  l^eal  eondnslon.  But 
this  I  say,  that  It  being  found,  and  rightly 
found,  that  Scott  and  Jewett  had  subscribed 
and  paid  tor  stock.  It  was  incumbent  on 
those  who  denied  th^  continned  ownership 
to  proTe  It,  and  that  the  erldence  tttH  very 
br  abort  of  proving  It,  uid  tbe  finding 
against  them  was  contrary  to  the  evidence. 

A  furtho:  plea  for  the  exclusion  of  Scott 
and  Jewett  is  their  laches.  Tbls  plea  Is 
wholly  untenable,  but  In  deference  to  coun- 
sel I  refer  to  It.  Wherein  are  Scott  and 
Jewett  chargeable  with  laches?  One  counsel 
says,  only  In  failing  to  get  certificate  of 
entry  on  the  books  to  show  they  were  stock* 
holdos.  Surely,  this  ought  not  to  exclude 
tb^.  As  to  entry  In  cmnpany's  books,  they 
had  right  to  presume  It  would  be  done. 
It  was  not  theb  fault,  and  the  commissioner 
reports  that  substantially  all  the  company's 
books  and  papers  were  lost  Certificates  of 
stodE  are  not  indispensable  as  evidence  of 
etoA  ownership.  Scott  had  receipts  for  pay- 
ment for  stock,  but  they  were  mislaid.  It  la 
said  they  should  have  presfrnted  their  stock, 
so  that  it  would  have  been  known  that  the 
paid-up  stock  was  more  than  S138.000.  so 
that  the  recovery  against  the  Staenandoab 
Valley  Bailroad  Company  would  have  been 
larger.  We  do  not  know  that  they  knew  of 
CrumllA'8  suit  to  enforce  the  company's 
liability  against  the  Sb^umdoab  Valley 
Railroad  Company.  They  were  nonresi- 
dents. There  was  no  convention  of  stock- 
holders; no  order  to  ascertain  them  untn 
August,  ISOO.  Scott  died  in  1881;  Jewett  in 
iS26.  Tbstr  r^resentatives  appointed  In 
Poinsylvania  appeared  to  claim  their  stock 
In  February,  1891,  and  kept  on  claiming  it. 
The  pers<»ial  r^resentatlves  appointed  In 
this  state  filed  petitions  claiming  this  stock 
In  Decembw,  1801.  Papers  to  prove  pay- 
ment for  stock  are  lost  Nether  Scott  nor 
Jewett  nor  their  representatives  w^  pai^ 
tie^  exci^t  c«i8tnictlvely  by  Crumllsh  (a 
stockholder)  and  the  company  being  parties. 
And,  If  these  stockholders  knew  of  the  suit 
would  th^  not  have  right  to  assume  that 
their  company  would  furnish  the  true 
amount  of  paid-up  stock  In  order  to  recover 
the  true  amount  of  the  debt?  Are  they  more 
remiss  In  this  than  others?  And  why  Is  it 
assumed  that  the  stock  of  the  petitioners 
was  not  a  part  of  that  $138,000?  It  was 
paid  In  cash,  and  part  of  the  othw  stock 
was  not  Was  all  the  other  stock  present 
and  this  alone  absent?  No  other  stockholdw 
appeared  but  Crumllsh  until  after  the  order 
for  their  convention.  It  would  be  inequi- 
taUe  to  visit  on  them  the  burden  of  the  fail- 
ure to  recover  of  the  Shenandoah  Valley 
Bailroad  Company  as  much  as  would  have 
been  recovered  b^  their  stock  been  known. 


Both  the  stockholders  were  dead;  their  pa- 
pers lost  No  other  stockholder,  except 
Crumllsh,  appeared,  or  cUd  more  than  they. 
It  l8  needless  bare  to  speak  of  the  zealous 
efforts  of  the  personal  reprraentatives  of 
Scott  and  Jewett  commencing  In  FebruaiT> 
1891,  to  secure  the  fruits  of  this  stock. 

As  to  ScotTs  ownership  of  stock,  a  plea  of 
res  Judicata  Is  relied  upon  as  specially  ap- 
plicable to  his  ownership.  In  1874  a  suit 
In  equlfy  was  brought  by  Jefferson  county 
as  a  stockholder  against  the  Shenandoah 
Vall^  Bailroad  Company  to  annul  three 
contracto  between  the  Shenandoah  Valley 
Bailroad  Company  and  the  Central  Im- 
provement Company,  because,  among  other 
reasons,  when  two  of  said  contracts  were 
made,  Scott  was  iwesldCTt  and  director  of 
Shenandoah  Valley  Bailroad  Company,  and 
stockholder  In  the  Central  Improvement 
Company,  and  the  bill  charged  that  he  was 
a  stockholder,  and  the  answer  of  the  Cen- 
tral Improvemmt  Company  denied  that  he 
was  a  stockholder,  and  tbe  court  iuid  those 
contracts  void.  Tbe  ftict  that  they  were 
held  void  tends  to  sustain  the  claim  that  he 
was  a  8tocUiold«r.  Tbe  fiict  that  the  decree 
finds  that  Walker  and  Bardwell  were  stoek- 
holdCTS  furnishes  a  m^  Implication  that 
Scott  was  not  The  denial  In  the  Central 
Improvement  Compuiy's  answer  that  Scott 
was  a  stockholder  cannot  preclude  that 
stockholder's  showing  himself  to  be  a  stock- 
Jbolder.  It  cannot  be  possible  that  an  answer 
a  corpcwtttlon  denying  that  one  Is  a  stock- 
bolder  In  a  suit  to  which  he  Is  not  a  party, 
where  the  point  comes  up  only  Incidentally 
as  evidence,  and  not  involving  the  adjudica- 
tion of  BtockhoId»a'  rights,  can  conclude 
him  against  lowing  In  another  suit  having 
t<a  its  object  the  ascertainment  of  the  stock- 
hcMers  and  the  settlnnent  of  their  respec- 
tive holdings,  that  be  Is  a  stockholder.  If 
eroi  Scott  has  l>een  a  party,  tbe  answer  of 
a  cod^endant  would  not  be  evidence 
against  him.  Let  us  even  suppose  that  $188,- 
000  must  be  taken  as  tiie  unalterable  amount 
of  stock  paid  In,  where  even  then  the  equity 
of  according  to  the  Norfolk  &  Western 
Railroad  Company  Its  full  ratable  quota  for 
the  $134,000  owned  by  it  and  denying  any 
part  to  Scott's  and  Jewett's  $^000,  and  al- 
lowing McE^dden  less  than  his  ratable 
quota,  erea  on  tbe  basis  that  he  owned  only 
$4,000  stock,  as  found  by  the  commissioner? 
The  fund  was  for  distribution  among  stock- 
holders. The  fact  that  It  was  smaller,  by 
reason  of  its  not  appearing  1^  evidence 
when  the  case  was  before  In  this  court  that 
there  was  more  stock  than  $138,000,  tlun  it 
would  have  been  had  the  further  evidence 
been  present  cannot  prejudice  one  stock- 
holder more  tluin  another,  ratably.  It  is  a 
loss  common  to  all.  We  may  say  that  while 
tbe  decree  of  March  1891,  confirming  the 
report  finding  $138,000  as  the  amount  of 
paid-up  stock,  as  long  as  It  stood,  would 
guide  the  commissions,  yet  it  ought  not 
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hare  controlled  the  court  In  Its  final  decree 
making  distribution.  The  fund  was  for  all 
stockhoMers.  Why,  In  equity,  should  they 
DOt  have  shared  by  a  common  percentage? 

My  conclusion  Is  that  Scott's  estate  Is  to  be 
treated  as  a  stockholder  In  the  Central  Im- 
provement Company  In  the  amount  of  $30,- 
000,  Jewett's  estate  In  the  amount  of  $5,000, 
McFadden  in  the  amount  of  $5,000,  and  the 
Norfolk  &  Western  Railroad  Company  In 
the  amount  of  $134,000,  and  they  are  to 
share  In  the  fund  for  distribution  among 
stodtholders  ratably  by  a  percentage  com- 
mon to  all  of  them. 

Another  Important  question  is,  shall  the 
special  receiver  have  any  compensation  for 
services,  and,  If  so,  what?  The  commls- 
^oner  credited  him  with  $16,416.07,  appar- 
ently Intended  to  be  2  per  centum  of  the 
gross  fond  realized  from  the  recovery  by  the 
Central  Improvement  Company  against  the 
Shenandoah  Valley  Railroad  Company.  The 
appellants  protest  against  this  charge  on  the 
fund,  as  It  lessens  their  portion.  They  say 
he  was  no  recover,  because  the  decrees  ai>- 
pointing  him  were  reversed.  By  decree  in 
the  Crumlish  suit  (November  29.  1887),  a 
special  receiver  was  api>ointed  in  the  cause, 
and  anthwized  to  file  his  petition  In  the 
cause  of  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  v..  Shenandoah  R.  Co.,  brought 
to  enforce  a  mortgage  of  the  latter  company, 
and  by  such  petition  to  seek  the  recovery  of 
the  demand  of  the  Central  Improvement 
Company  against  the  Shenandoah  Valley 
Railroad  Company,  and  to  take  such  steps 
to  that  end  as  he  might  deem  expedient,  and 
to  bring  any  money  recovered  into  the  Crum- 
lish suit  for  distribution  among  those  en- 
titled th^eto.  The  receiver  gave  bond  un- 
der this  appointmeot.  In  February,  18SS, 
Crumlish's  administrator  and  the  receiver 
filed  such  petition  in  the  Fidelity,  etc.,  Co. 
suit,  making  the  Central  Improvement  Com- 
pany a  party,  to  assert  the  demand  afore- 
said. Afterwards  the  decree  appointing  the 
receiver  was  wholly  reversed.  Afterwards, 
by  decree  of  December  3,  1889,  the  Central 
Improvement  Company  recovered  of  the 
Shenandoah  Valley  Railroad  Company  $127,< 
000,  and  a  special  receiver  was  appointed  to 
collect  It.  He  never  gave  the  bond  required 
by  this  decree.  Afterwards  that  decree  was 
wholly  reversed  by  this  court  It  is  plain 
that  a  reversal  without  reservation  is  a  re- 
versal In  toto,  and  ends  all  powers  as  to  fu- 
ture action  growing  out  of  the  decree  or 
judgment  Flemings  v.  Riddick,  5  Grat 
272;  2  Frem.  Judgm.  S  481.  After  the  first 
rev^wl.  the  circuit  court  adjudicated  that 
the  receiver  was  no  longer  receiver,  as  it  re- 
appointed him;  but  he  gave  no  bon^,  and  it 
Is  held  that  until  he  give  bond  he  Is  no  re- 
ceiver and  has  no  title.  Code,  c.  133,  §  28; 
Donahue  v.  Fackler,  21  W.  Va.  324;  High, 
Rec.  i  121;  20  Am.  &  Eng.  Enc.  Law,  102. 
I  think  he  was  lawful  receiver  from  his  first 
appointment  up  to  February  25,  1889,  when 


the  first  reversal  occurred;  bat  I  cannot  see 
how  he  was  afterwards.  Thsre  seems  to  be 
(HI  the  meager  authorities  on'  this  particu- 
lar point  a  difEa%nce,  as  to  the  right  to 
chaise  the  receiver's  compensation  on  the 
whole  fund,  between  cases  where  the  ap- 
potntmoit  was  regularly  made  and  where  It 
was  not  In  cases  where  it  Is  irregularly 
made,  it  seems  not  chargeable  on  the  fund, 
as  the  party  in  Interest  may  object  I  would 
think  with  Judge  Beck  In  Radford  v.  Folsom, 
55  Iowa,  286,  7  N.  W.  604.  that,  if  jurisdic- 
tion existed.  Its  erroneous  exercise  (in  the 
appointment)  would  not  affect  the  right  of 
the  receiver  (as  to  compensation)  as  long  as 
the  order  of  the  court  stands  unreversed. 
But  as  the  appointment  Is  void,  or  becomes 
vacated  and  Inoperative  by  reversal,  how 
can  It  bind  a  party?  Can  he  not  avail  him- 
self of  the  nullity  of  the  appointment?  Fer- 
hapa  that  was  among  the  reasons  for  which 
he  sought  reversal.  In  People  r.  Jones,  33 
Mich.  303,  it  was  held  that,  as  the  appoint- 
ment was  void  for  want  of  jurisdiction,  the 
receiver  should  have  no  compensation.  In 
Verplank  t.  Insurance  Co.,  2  Paige,  438,  the 
appointment  was  reversed,  and  the  receiver 
ordered  to  give  up  property  and  without 
compensation.  In  French  v.  OifCord,  31 
Iowa,  428,  this  distinction  Is  clearly  drawn 
by  the  holding  that  the  rule  that  the  com- 
pensation of  a  receiver  to  take  charge  of  the 
assets  and  wind  up  the  affairs  of  an  insol- 
vent corporation  aliould  be  paid  out  of  the 
fund  in  hia  bands  generally  applies  to  cases 
where  he  closes  up  the  business,  and  settles 
his  accounts,  not  to  cases  where  the  order 
appointing  him  is  set  aside  as  improperly 
made.  It  was  later  recognized  in  Radford 
v.  Folsom,  55  Iowa,  276,  7  N.  W.  604.  See 
Beach,  Rec.  §  773;  Gluck  &  B.  Rec.  S  105. 
These  cases  tend  strongly  to  show  that  we 
cannot  regard  this  receivership  as  continu- 
ing after  reversal  of  the  decree  creating  it 
Its  foundation  foiled. 

Should  a  special  receiver  be  given  compen- 
sation by  way  of  commission  on  receipts  or 
otherwise?  There  i»  no  fixed  rule.  Often 
commissions  would  be  grossly  excessive  or 
often  too  little.  In  many  instances  there  Is 
an  inclination  to  allow  what  are  allowed 
administrators  and  trustees  for  similar  serv- 
ices. The  true  rule  is  that  he  is  an  officer 
of  the  court,  and  the  court  may  fix  his  com- 
pensation, giving  him  what  Is  fair  and  rea- 
sonable under  the  circumstances  of  the  par- 
ticular case,  rather  than  by  any  Invariable 
rule  or  analogy.  Abbott  v.  Packet  Co.,  4 
Md.  Ch.  310;  Magee  v.  Cowperthwalte,  10 
Ala.  ma;  Gardiner  v.  Tyler,  •42  N.  Y.  505; 
Gluck  &  B.  Rec.  §  103;  High,  Rec.  §  781. 
Where  the  fund  Is  large,  It  is  usual  to  allow 
a  salary  or  lump  sum.  1  Fost  Fed.  Prac. 
i  258;  Cowdrey  v.  Railroad  Co.,  1  Woods, 
346,  Fed.  Cas.  No.  3,293;  Farmers'  Loan  & 
Trust  Co.  V.  Central  Railroad  of  Iowa.  8 
Fed.  60;  Central  Trust  Co.  v.  Wabash.  St 
L.  &  P.  By.  Co.,  32  Fed.  iSI.  In  French  t. 
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Glfford,  supra,  Miller.  J.,  afterwards  Mr. 
Justice  Miller,  aald: '  "While  we  concede 
that  the  receiver  should  receive  a  compensa- 
tion corresponding  to  the  high  degree  of 
business  capacity,  integrity,  and  responat- 
liility  required  In  cases  of  this  character, 
and  which  was  secured  In  the  person  of  the 
receiver  in  this  case,  yet  we  feel  It  our  duty 
to  allow  only  such  sum  as  will  be  such  rea- 
sonable compensation."  In  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  By.  Co.,  82  Fed. 
3.8S,  Brewer,  J.,  said,  what  la  obrlously  law. 
that  the  allowance  to  a  receiver  Is  a  Judicial 
act,  and,  wiiue  It  Is  left  to  the  discretion  of 
the  court,  It  is  ctiscretionary  only  In  the  sense 
tbat  there  are  no  fixed  rules  to  determine 
the  allowance,  and  It  Is  not  discretionary  In 
the  sense  that  courts  may  allow  anything 
more  than  a  fair  and  reasonable  compensa- 
tion; that  the  court  desired  to  see  officers  of 
the  court  wdl  paid,  so  that  men  of  character 
and  ability  may  be  willing  to  accept  the  bur- 
den and  responsibilities  of  these  trusts,  bat 
at  the  same  time  courts  must  not  forget  that 
the  property  to  be  charged  with  such  allow- 
ances is  not  the  property  of  the  Judges,  and 
that  there  are  thousands  all  over  the  land 
who  are  owners,  whose  property  by  the 
strong  hand  of  the  law  has  been  taken  out 
of  their  custody,  and  who  look  to-  the  courts 
to  see  that  no  unjust  or  excessive  burden  Is 
cast  upon  them.  Courts  may  not  exercise 
the  g«i«oslty  of  owners,  but  are  closely 
limited  to  the  Justice  of  judges.  In  this  case 
there  were  no  assets  to  care  for  or  pursue 
but  the  debt  on  the  Shenandoah  Valley  Rail- 
road Company,  and  that  came  by  decree. 
In  fact,  very  little,  if  any,  actual  money 
came  to  the  bauds  of  the  receiver.  The  Nor- 
folk &  Western  Ballroad  Company  pur- 
chased the  railroad  of  the  debtor  company, 
and,  owning  a  large  share  of  the  stock  of 
the  Central  Improvement  Company,  was 
simply  credited  witb  It  on  purchase  money. 
The  receiver  says  in  a  brief  filed  by  himself 
It  paid  the  attorney's  fees  and  so-called  "by- 
bid"  below  mentioaed,  aggregating  f360,000, 
and  that  that  part  of  the  fund  stood  for  its 
use,  and  that  the  same  comijany  owned 
S3(i0,000  out  of  ¥382,000  of  debts  audited 
against  the  Central  Improvement  Company; 
and  yet  the  receiver  is  given  a  commission 
on  those  sums.  It  Is  not  made  to  appear  by 
the  record  what,  If  any,  actual  money  went 
Into  his  hands  to  be  cared  for  and  guarded, 
which  constitutes  a  large  el^ent  In  the  con- 
sideration for  which  receivers  are  allowed 
compensation.  Hi*  made  no  report  of  It.  He 
appeared  in  court  February  28,  1893.  and  ad- 
mitted that  there  was  then  In  his  hands  $61,- 
940.03  distributable  among  stockholders. 
That  mm,  with  commissions,  debts,  and 
counsel  fee,  and  by-bid,  made  up  the  sum  re- 
covered against  the  Shenandoah  Valley  Kali- 
road  Ciompany;  so  that,  except  said  sum  of 
$61,940.03  and  commission,  no  other  actual 
money  came  to  his  hands;  and  of  this  the 
?»orfolk  &  Western  Railroad  Company  own- 


ed the  greater  part  as  stockholder.  Indeed, 
I  see  no  decree  directing  the  money  to  be 
paid  him  save  that  of  Novemb^,  1887,  which 
was  reversed,  as  above  stated.  Thus,  there 
Is  no  ground  for  basing  compensation  on 
commission  on  the  said  gross  sum,  as  was 
done  in  the  report  of  the  commissioner.  We 
must  adopt  a  specific  sum.  1iVe  find  that  he 
was  a  lawful  receiver  until  February  2G, 
1888.  Prior  to  that  time  he  took  some  steps 
of  Importance  In  the  cause.  We  cannot,  as 
a  court  of  equity,  deny  him  some  compensa- 
tion. It  is  urged  he  resisted  with  the 
means  in  his  hands  the  participation  of  ap- 
pellants as  stodcholders.  He  did  except  to 
the  report  of  the  commissioner  finding  them 
to  have  paid  for  stock;  but  this  was  late, 
after  all  service  for  which  he  charges  or  can 
be  allowed  had  ended.  We  do  not  see  that 
he  used  the  fund  for  that  purpose.  He  ap* 
pears  to  have  been  through  years  diligent, 
zealous,  laborious,  and  efficient  in  the  prose- 
cution of  the  rights  of  the  Central  Improve- 
ment Company  against  the  Shenandoah  Val- 
ley Railroad  Company  nndv  the  most  ad- 
verse and  discouraging  circumstances,  ren- 
dering its  cause  at  various  periods  of  the 
litigation  to  all  reasonable  appearances  a  for- 
lorn hope;  and,  though  the  decrees  were  re- 
versed, the  court  still  calls  him  and  treats 
him  as  receiver.  McFadden,  Scott,  and  Jew- 
ett  shared  the  benefit  of  the  services.  We 
have  fixed  upon  $12,000  as  the  total  compeu^ 
saUon  of  the  receiver,  of  which  Scott's  and 
Jewett's  estate  and  McFadden  are  to  pay 
their  proportionate  part 

Another  Important  matter  Is  the  allowance 
by  the  commissioner  out  of  the  fund  of  $200,- 
000  for  fees  of  counsel  employed  by  the  re- 
ceiver in  the  prosecution  of  the  demand  of  the 
Central  Improvement  Company.  While  the 
decree  of  November  27,  1887,  was  unrevers- 
ed, the  special  receiver  employed  counsel  to 
prosecute  the  claim  of  the  Central  Improve- 
ment Company  against  the  Shenandoah  Val- 
ley Railroad  Company;  and  they  began  pro- 
ceedings and  continued  them  until  they 
gained  their  cause  In  the  recovery  of  the 
large  debt  above  spoken  of.  It  is  beyond 
any  question  fair  and  truthful  to  say,  in  a 
few  words,  that  the  services  of  the  counsel 
were  unremitting  through  the  vicissitudes  of 
victory  and  defeat  In  the  courts,  original 
and  appellate,  for  12  years,  and  able,  labori- 
ous, zealous,  and  faitbful,  yielding  to  none  of 
many  discouragements  often  presenting  them- 
selves. Orders  appointing  receivers  should 
authorize  the  employment  of  counsel.  If  such 
Is  the  purpose,  as  charges  are  often  made 
for  them  after  service  rendered  when  It  Is 
difficult  to  deny  them.  Courts  are  Indispos- 
ed to  allow  receivers  for  counsel  when  their 
employment  has  not  been  before  authorized. 
High,  Rec.  8  805.  This  decree  did  not  ex- 
pressly authorize  the  receiver  to  employ 
counsel;  but  It  empowered  him  to  prosecute 
a  suit  for  the  recovery  of  the  claim,  and  "to 
take  such  other  proceedings  to  that  end  as 
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he  may  deem  expedient";  and,  as  counsel  ' 
were  absolutely  necessary,  we  may  say  their 
employment  was  contemplated  by  the  de- 
cree, and,  at  any  rate,  that  It  was  an  act  oC 
sound  discretion,  which,  under  the  Imperious 
nature  and  circumstances  of  the  case,  a 
court  ought  to  approve.  No  case  ever  re- 
quired the  service  of  counsel  more.  True, 
the  decree  appointing  the  receiver  fell  by  re- 
versal, but  we  hardly  think  that  would  va- 
cate the  retainer  of  counsel;  and,  at  any 
rate,  these  counsel  went  on  term  after  term 
In  open  advocacy  of  the  cause  in  the  court 
which  had  appointed  the  receiver,  and  it 
thas  recognized  their  continued  relation  to 
the  cause.  Th^  services  redounded  to  the 
benefit  of  each  and  every  stockholder,  and 
all  must  bear  the  burden  of  fair  and  reason- 
able compensation.  If  this  court  sees,  as  it 
does,  that  such  services  were  essential,  and 
that  without  them  the  debt  would  have  been 
—likely  would  have  been— lost,  and  the 
stockholders  themselves  had  not  their  own 
counsel,  it  would  seem  Just  to  charge,  and 
unjust  not  to  charge,  all  of  them  with  such 
services,  as  they  share  In  the  fruits  of  these 
services.  That  a  court  of  equity  may  allow 
receivers  counsel  fees  in  prop«  cases  Is  be- 
yond question.  Th^r  amount  is  within  the 
sound  discretion  of  the  court  Stuart  v. 
Boulware,  183  U.  S.  78, 10  Sup.  Gt  242. 

But  the  action  of  a  receiver  in  employing 
his  relatives  or  friends  as  counsel  on  his  own 
motion  is  open  to  great  abuse,  except  when 
specially  directed  in  open  court,  wh^e  the 
interests  Involved  may  be  heard,  and  should 
be  watched  witii  great  Jealousy  by  courts. 
Courts  must  resize  that  th^  are  applying 
mon^  in  their  gxasp  belonging  to  persons 
who,  as  the  power  Is  largely  discretionary, 
are  powerless  to  resist,  absolutely  hdpless 
and  remedaess  in  courts  of  the  last  resort 
Mr.  Justice  Brewer  said  in  Central  Trust  Co. 
V.  Wabash,  St  L.  &  P.  By.  Co.,  82  Fed.  1ST: 
"Then  has  been  no  Httie  implied  critidBm  In 
the  language  of  appellate  courts  of  the  mag- 
nitude of  the  allowances  made  in  foreclo- 
sure cases  to  counsd,  receiT«»,  and  others. 
We  are  admonished  by  utterances  of  the  su- 
preme (;ourt  to  be  cautious  in  this  respect" 
He  said:  "Our  duties  are  as  sacred,  our  re> 
sponsIbUities  more  8<demn,  than  thcwe  of  any 
other  parties  connected  with  this  foredo- 
snre,  for  oBr  action  Is  ahnost  certainly  flnaL" 
I  say  our  duties  are  more  sacred  and  solemn 
than  those  of  any  others  connected  with  this 
case,  not  only  because  our  action  is  final, 
but  for  other  and  highw  reasons.  The  high- 
est court  in  the  land,  while  making  an  al- 
lowance, deemed  It  necessary  to  adopt  a 
point  of  broad  scope  In  the  syllabus  of  its 
decision,  to  emphasize  prudence  in  this  mat- 
ter, in  the  strong  language  following:  "The 
practice  of  allowing  to  trustees,  cwnplaln- 
ants,  and  receivers,  and  their  counsel  large 
and  extravagant  counsel  fees  and  commis- 
sions, payable  out  of  the  trust  fund  under 
the  control  of  the  cour^  commented  on  and 


disapproved."  Trustees  v.  Greenough,  lOS 
U.  S.  527.  I  venture  to  repeat  what  I  wrote 
In  the  case  of  Fowler  v.  Lewis'  Adm'r,  36  W. 
Va.  154,  14  S.  B.  447:  "I  c^talnly  am  dis- 
posed to  be  fairly  liberal  to  my  own  profes- 
sion, but  not  at  the  sacrifice  of  the  interests 
of  the  many.  I  do  not  think  it  would  con- 
fer  a  benefit  upon  that  honorable  profession, 
comprising  the  brightest  men  and  leaders  in 
society,  trusted  by  the  public  with  their 
most  vital,  sacred,  and  important  Interests, 
private  and  public;  but  It  would  in  the  end , 
bring  the  whole  bar  Into  disrepute  and  un- 
popularity, by  the  improper  and  cormorant 
use  which  would  often  be  made  of  the  rule 
by  the  least  meritorious  of  its  members.  An 
abuse  we  know  it  has  become  where  it  pre- 
vails. The  United  States  supreme  court  In 
Trustees  v.  Greenough,  105  U.  S.  627,  con- 
demns the  practice  of  allowing  large  fees 
out  of  trust  funds  now  prevalent;  and 
Mr.  Justice  Miller,  In  the  same  case,  dissent- 
ed, and  called  it  a  'gross  Judicial  abuse  of 
the  present  day;  namely,  the  absorption  of 
a  prop»ty  or  a  fund  which  comes  into  the 
control  of  a  court  by  making  allowances  tot 
attorney's  fees  and  other  expenses.' " 

In  view  of  the  increasing  number  of  In- 
stances In  this  state,  In  these  days  of  Its 
progress  and  development,  in  whldi  courts 
of  equity  are  called  upon  to  administer  the 
assets  of  corpwations  and  others,  I  have 
availed  myself  of  this  occasion  to  advert  to 
principles  which  will  be  of  frequent  use  In 
tiie  courts.  It  might  be  thought  that  as  the 
rec^TW  has  not  shown  that  he  has  ji^d 
these  counsel  fees,  but  that  the  Norfolk  & 
Western  Ballroad  Company  has,  we  could 
not  allow  anything  on  this  score,  since  it  Is 
only  on  the  theory  that  it  is  allowed  as  an 
expense  of  the  recdvershtp,  and  the  fee  is 
allowed .  to  the  recdvw,  not  to  counsel. 
Stuart  T.  Boulware,  133  U.  S.  78,  10  Sup.  Ct. 
242.  But  the  receiver  employed  the  counsel 
and  other  stockholders  have  Incurred  the  ex- 
pense in  saving  assets  for  tiie  oommcm  bene- 
fit, and  others  ought  to  help  bear  the  bur- 
dea   Trustees  v.  Greenough,  105  U.  S.  627. 

Therefore^  on  this  branch  of  the  ease,  it 
only  remains  to  say  what  shall  be  allowed 
for  such  counsel.fees.  Some  of  these  coun- 
sel had,  bdlore  they  «igaged  to  the  receiver, 
engaged  with  certain  stockholden^  holding  a 
large  amount  of  stock,  to  recover  it,  having 
fees  In  some  cases  for  one-fourth,  in  some 
one-half,  of  recovery,  contingent  wholly  on 
recovoTf  which,  under  the  dark  clouds  then 
lowering  over  tiielr  stock,  were  not  unrea- 
sonable. It  may  be  that  these  stockholders 
assented  to  the  sum  of  $200,000.  If  so,  that 
Is  their  own  act  but,  of  course,  does  not 
Und  Scott's  and  Jewett's  estate  and  McFad- 
den,  who  stubbondy  protest  against  any  al- 
lowance to  their  pretJodice;  and  we  cannot 
fix  any  sum  approximating  that  sum,  and 
thereby  charge  them  on  that  basis  by  char- 
ging it  on  the  fund.  We  do  not  intend  to 
affect  in  any  wny  any  arrangement  which 
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may  have  been  made  between  receiver  and 
counsel  and  other  stockbolders;  but,  as  to 
McFadden  and  Scott's  and  Jewett's  estates, 
we  most  treat  the  fund,  so  far  as  they  are 
concerned,  not  being  parties  to  any  private 
arrangwnent,  as  money  In  conrt,  and  deal 
with  It  as  a  court  of  equity.  We  find  that 
In  1882,  long  before  the  receiver  was  ap- 
pointed and  authorized  to  go  Into  the  Fidel- 
ity Company's  suit  to  recover  the  debt  due 
from  the  Shenandoah  .Valley  Railroad  Com- 
pany, one  of  the  firms  of  attorneys  employ- 
ed by  the  receiver  (the  receiver  being  a 
member  of  11)  had  filed  a  bill  In  the  suit  of 
Gmmllsh's  administrator,  as  a  stockhblder 
In  the  Central  Improvement  Company,  to  as- 
sert that  debt  against  the  Shenandoah  Val- 
ley Railroad  Company,  and  success  In  that 
snlt  would  have  procured  the  fnnd  for  all. 
It  does  not  appear  what  was  the  engage- 
ment between  said  administrator  and  his 
couns^  HdB  is  mentioned  as  a  matter 
touching  on  the  quantmn  of  counsel  fees. 
Again,  we  do  not  see  that  so  many  as  five 
different  attorneys  were  essential.  We  fix 
fS,000  as  the  snm  to  be  paid  by  Scott's  and 
Jewetifs  'estates  and  McFadden  proportion- 
ately as  between  themselves,  for  services  re- 
dounding to  their  benefit  for  all  fees  of 
counsel.  Tlie  receiver  agreed  on  no  fixed 
compensation  with  the  attorneys,  but  It  was 
to  be  left  to  the  court  The  amount,  under 
any  dicumstances,  would  be  wltbln  the  dl»< 
cretion  of  the  court  Stuart  T.  Boulware^ 
133  n.  8.  78,  10  Sup.  Gt  242. 

One  of  the  attorneys  for  appellants  makes 
the  point  that  a  certain  contract  bars  any 
claim  for  counsel:  fees  or  receiver's  commis- 
sions. A  written  agreement  was  made  be- 
tween certain  attorneys  for  certain  unnamed 
Btockholders  of  the  Central  Improvement  Com- 
pany and  the  Norf<rik  &  Western  BaUroad 
Gonqiany,  whereby  the  NwAA  &  Western 
BaUroad  Company  purchased  the  holdings  of 
8^  stodcholders  at  the  price  of  9500,000:  and 
it  contains  a  fourth  section,  providing  that 
the  attMiteys  and  receiver  In  these  suits 
should  relinquish  all  claims  for  fees  or  com- 
missions ezc^  such  as  were  paid  out  of  said 
$500,000.  the  receiver  being  aware  of  this 
contract,  and  signing  an  addendum  relative 
to  another  clause.  While  I  think  that  agree- 
meat  would  forbid  atttmieys  and  receivers 
from  claiming  any  compensation  firom  any 
stockholder  other  than  those  owning  the 
stock  ao3a  by  said  agreement  yet  the  agree- 
ment not  Indnding-  othor  stockholders,  it 
seems  to  me  it  does  not  fwbid  the  8tockh<dders 
lefttred  to  In  It  from  ofteratlng  an  equity  out- 
tdde  of  It  <tf  calling  upon  other  stocklHdders 
to  bear  such  psrt  of  the  burdeai  as  a  court  of 
equity  would  deem  fiiir.  I  regard  this  daim 
to  charge  other  stocbholdens  with  counsel  f 
as  <Hifl  made  by  some  sto(£kholderB  to  compel 
others  to  share  their  burden.  This  agreement, 
or  any  other  for  eonnsel  fees,  stands  out  to 
Itself  as  made  by  parties  con^petent  to  con- 


tract, and  not  binding  on  1h<»e  standing  out 
of  such  agreement 

The  last  matteL  for  consldeEStlon  is  the  al- 
lowance by  the  confirmed  commissioner's  re- 
port of  a  sum  of  $180,000  out  of  the  fund. 
I  state  the  tacta  pertinent  to  this  ptrfnt  The 
Central  Improvement  Company  obtained  a  de- 
cree against  the  Shenandoah  VaBey  Railroad 
Company  for  the  large  sum  so  often  above 
spoken  of;  but  it  was  second  as  a  lien  to 
anothw  of,  say,  $5,800,000,  Indodlng  costs.  It 
is  said  hi  evidence  tending  to  show  it  that  the 
Norfolk  &  Western  BaUroad  Company  owned 
or  was  In  touch  with  this  prior  lien,  and  had 
formed  a  jdan  to  bny  the  Shenandoah  Valley 
BaUroad  at  the  then  approaching  sale,  nnder 
decree,  at  a  sum  only  covering  the  prior  lien, 
and  shutting  out  the  debt  of  the  Central  Im- 
provement Company,  and  thus  that  debt  was 
in  Imminent  actual  danger  of  total  loes  to 
creditors  and  stockholders.  In  this  emergency 
the  bulk  of  the  stockholders  of  the  Central 
"Improvement  Company  came  together,  and 
passed  a  resolution  authorizing  a  committee 
by  them  appointed  to  take  steps  in  their  dis- 
cretion to  secure  payment  of  said  debt  with 
powOT  to  pledge  the  debt  as  security  for  any 
money  it  might  be  necessary  to  borrow,  or 
to  use  a  portion  of  the  debt  to  secure  finan- 
cial assistance  In  the  purchase  of  the  Shenan- 
doah Valley  Bailroad.  if  a  purchase  should 
be  necessary.  Unda  this  authority,  aites 
fruitless  ^orts  In  other  quarters,  the  com- 
mittee made  an  arrangement  with  the  Mem- 
phls  &  Charleston  Construction  Company, 
backed  by  four  individuals,  by  which  it  was 
to  Ud  for  the  rood  a  sum  snffldent  to  covo- 
the  debt  of  the  Central  Imtsrovement  Com- 
pany, tor  whidi  service  the  Memi^  & 
Charleston  Construction  Company  was  to  be 
paid  $200,000.  When  the  Norfolk  &  Western 
Railroad  Company  learned  this,  it  agreed  to 
and  did  bid  a  stun  sufficient  to  cover  the 
Central  Improvement  Compai^'s  debt  After- 
wards the  Memphis  &  Charleston  Construc- 
tion Company  agreed  to  reduce  the  sum  it 
was  to  get  to  $160,000,  and  It  is  this  sum 
which  was  charged  by  said  commissioner's 
report  as  a  proper  charge  upon  said  fund. 
The  receiver,  as  such,  was  not  a  party  to 
this  contract,  but  in  evidence  says  It  Is  a  fair 
and  proper  charge,  vnA&t  the  necessity  of  the 
case.  He  did  not  pay  it  as  receive.  It  Is 
the  necessity  of  this  eq;>enditure  to  save  the 
debt  of  ttie  Central  Improvement  Company 
from  absolute  loss  which  is  pleaded  to  cha^ 
it  upon  the  funds.  Sndi  loss  might  have 
come,  but  can  we  assert  that  necesedty  to 
have  in  fact  existed?  Can  It  be  demonstrated 
to  US  as  a  court,  by  mere  opinion  evidence, 
tiliat  such  loss  surdy  would  have  faHai?  How 
can  we  say,  with  a  safety  or  certaiaty  war- 
ranting us  in  allowing  such  a  charge,  that 
the  Shenandoah  Valley  BaUroad,  with  a  mile- 
age of  255  miles,  running  from  Roanoke  City, 
Va.,  to  Hagerstown,  Md.,  through  the  length 
of  the  Shenandoah  Vall«y.  and  Its  whole  line 
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through  one  of  the  Tery  finest  and  most  beau- 
tiful Bectlons  of  the  Republic,  touching  or 
crossing  three  great  east  and  west  trunk 
lines,  and  In  easy  and  close  reach  of  another, 
forming  an  artery  of  connection  between  the 
great  cities  of  the  North,  Boston,  Kew  York, 
and  Philadelpliia,  and  the  South,— bow  can 
we  say  that  this  road,  on  actual  sale,  open 
to  free  competitlTC  bidding,  would  not  have 
brought  ?7,000,000?  If  we  should  say  so,  It 
would  be  an  arbitrary  guess.  In  a  legal  point 
of  view.  Counsel  proposes  as  a  test  that,  If 
the  court  would  hare  authorized  it  in  advance, 
it  ought  now  to  be  allowed,  and  asks  whether 
the  expenditure  would  not  hare  been  autbor- 
Ized  by  a  court  In  advance.  I  answer  that  It 
would  not.  The  court  would  let  the  property 
take  its  chances  In  the  usual  course  at  the 
open  auction.  Would  a  court,  where  a  farm 
was  to  be  sold  for  creditors  having  liens  hi 
different  orders,  at  the  request  of  some  of  the 
Junior  lienors,  without  the  consent  of  othOTs, 
make  an  order  to  pay  a  large  sum  to  procure' 
a  bid,  and  charge  it  ratably  upon  those  not 
consenting,  so  as  to  lessen  their  shares?  This 
charge  is  so  lat^e  a  drain  on  the  fund,  and 
so  extraordinary  and  out  of  the  usual  line  and 
course  of  the  administration  of  assets  of  an 
Insolvent  corporation  by  a  court  of  t-quity, 
that  a  court  would  not  allow  it  It  Is  uot  a 
charge  fairly  and  reasonably  Incident  to  such 
administration.  Certain  ones  of  the  stock- 
holders authorized  the  expenditure.  They 
had  clear  right  to  do  so,  but  it  was  a  sacri- 
fice which  they  deemed  prudent  for  the  pro- 
motion of  their  own  interests,— their  individ- 
ual act,  to  save  their  own  property;  and  the 
mere  fact  that  their  act  resulted  as  a  conse- 
quence In  saving  others  interested  Is  no  rea- 
son for  a  court  to  charge  an  expenditure  of 
that  character  and  amount  upon  those  not 
joining  in  the  act,  and  protesting  against 
their  interest  being  burdened  with  It.  They 
had  a  right  to  stand  out  and  run  the  risk  of 
loss,  and.  let  others  make  a  sacrifice  pei-sonal 
to  themselves  if  they  chose.  I  have  uot  met 
with  or  been  cited  to  a  case  allowing  a  charge 
parallel  with  or  analogous  to-  this  charge. 
The  receiver  has  not  paid  it,  nor  could  he 
have  done  so,  for  he  can  pay  only  such  out- 
lays as  fall  in  the  ordinary  course  of  the 
business  Intrusted  to  him,  such  as  are  con- 
temfdated  In  his  appointment  Cowdrey  v. 
Railroad  Co.,  93  U.  S.  352;  Cowdrey  v.  Rail- 
road Co.,  1  Woods,  331,  Fed.  Cas  No.  3,293. 
In  extraordinary  cases,  Involving  a.  large  out- 
lay of  money,  the  receiver  should  apply  to 
the  court  In  advance  for  authority  to  make 
the  outlay.  Id.  It  cannot  be  allowed  on  the 
ground  that  the  receiver  has  paid  it,  but  only 
on  the  ground  that  other  stockholders  Incurred 
the  expense;  but  that,  as  I  have  said,  as  to 
this  expenditure,  is  one  chargeable'  only  to- 
them. 

Therefore,  the  decrees  of  the  20th  day  of 
February,  1893,  and  of  the  28th  day  of  Feb- 
ruary, 1893,  are  wholly  reversed,  and  the  de- 


cree of  May  30.  1891,  Is  reversed,  except  that 
provision  directing  payment  to  U.  L.  Boyce 
of  a  certain  debt  therein  specified  In  ftivw 
of  John  Lee;  and  so  much  of  the  decree  of 
March  2,  1891,  as  may  be  construed  to  the 
prejudice  of  the  rights  of  Charles  McFadden 
and  the  estates  of  said  Scott  and  Jewett  Is 
reversed,  and  the  cause  remanded,  that  a  de- 
cree may  be  made  according  to  the  ifflnd- 
plea  her^n  indicated. 


(U  s.  G.  sxn 

FAIRLY  v.  WAPPOO  MILLS. 
(Supreme  Court  of  South  Carolina.    May  30, 
1895.) 

ErioBKoa  or  Custom— BitoEBas— Rioar  to  Cok- 

MISSIOKS— FaILDBB  TO  P^T  IilCSSBB  FSB. 

1.  Evidence  of  custom  is  admissible  to  ex- 
plain or  vary  an  ezpress  and  unamblguouB  con- 
tract only  when  the  ctmtract  contains  terms  to 
which  such  custom  baa  given  a  meaning  different 
from  that  whidi  they  primarily  beer. 

2.  In  an  action  by  a  broker  to  recover  of  the 
seller  the  agreed  commiBsfon  of  10  centfl  per  ton 
cm  a  sale  of  2,000  tons  of  fertilizers,  a  part  of 
which  quantity  the  seller  had  refused  to  deliver, 
evidence  of  a  custom  to  pay  commissions  on  only 
the  quantity  actually  dehvered  nnder  0\e  contrail 
of  sale  was  inadmissible. 

3.  The  fact  that  a  broker,  after  having  com- 
pleted the  sale  for  which  the  commissions  were 
claimed,  and  while  acting  as  agent  for  the  vendee, 
induced  the  vendor  to  delay  certain  shipments 
under  the  contract  and  to  take  a  draft  drawn  on 
the  vendee,  and  discounted,  for  fh6  part  of  the 
goods  shipped,  and  accent  the  vendee's  note  for 
file  amount  did  not  affect  his  right  to  recover 
commissions  for  making  the  sale. 

4.  An  allegation  that  the  purchaser  fumiahed 
by  a  broker  had  requested  an  extension  of  time 
on  the  draft  drawn  against  the  first  Bhipmeot  of 
the  goods  sold,  because  he  was  "uot  able  to  pay 
it  at  the  time,"  was  not  equivalent  to  an  allega- 
tion that  Budi  purchaser  was  iuBolvent  or  tbat 
the  broker  had  uot  fumisbed  a  purchaser  who  was 
able  to  pay  for  the  goods  according  to  the  con- 
tract 

5.  Where  the  purchaser  furnished  by  a  bro- 
ker is  accepted  by  the  seller,  without  any  mierep- 
reseutation  on  the  part  of  the  broker  as  to  such 
purchflser'a  financial  standins.  the  burden  of 
proof  is  on  the  seller  to  show  that  the  nnrchaser 
is  not  able  to  pay  for  the  goods  according  to  the 
ctmtract 

6.  An  ordinance  of  the  city  of  Charleston 
passed  December,  1889,  provides  tbat  brokers 
shall  pay  a  license  tax,  and  subjects  to  a  penalty 
any  one  who  engages  in  the  business  of  a  broker 
without  having  paid  such  tax;  but  neither  the 
ordinance,  nor  the  statute  (Act  1881.  17  St  at 
Lar^e.  582)  under  which  it  was  passed,  conta4n8 
anything  making  the  business  of  a  broker  un- 
lawful, the  apparent  object  of  the  ordinance  be- 
ing to  aid  the  rercnuo  of  the  city.  Edd,  that  the 
fact  that  a  broker  had  not  paid  the  license  tax 
required  by  this  ordinance  was  no  defense  against 
an  action  brought  by  him  to  recover  commissions 
on  a  sale  duly  made. 

Appeal  from  omunon  pleas  circuit  court  of 
Berkeley  county;  D.  A.  Towns^id,  Judge. 

Action  by  John  S.  Fairly  against  the  Wap- 
poo  Mills.  Judgment  for  plaintiff  and  de- 
fendant appeals.  Affirmed. 

The  plaintlfF  filed  the  following  complaint: 
"First  Tbat  the  plaintiff  Is  a  broker  in  the 
city  of  Charleston,  state -of  South  Carolina, 
canylnff  on  a  brokerage  business  In  fertillz- 
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ers,  phosphate  rock,  and  similar  products,  and 
was  so  attbe  times  hereinafter  mentioned,  and 
that  the  defendant,  Wappoo  Mills,  was  at  the 
times  hereinafter  mentioned,  and  now  la, 
a  corporation  created  by  and  under  the  laws 
of  the  state  of  South  Carolina,  and  baring  its 
principal  office  and  place  of  business  in  tbe 
county  of  B«*kel^.  Second.  That  the  plain- 
tiff, as  such  broker,  sold  for  account  of  sdld 
defendant,  on  June  5,  1890,  2,000  tons  dissolv- 
ed bone  to  the  Caddo  Fertilizer  Company,  the 
brokerage  on  which,  at  the  accustomed  rate 
agreed  upon,  was  $200,  and  was  to  be  paid  by 
the  defendant.  That  the  plaintiff  has  receiv- 
ed from  the  defendant  ality-elght  dollars  on 
account  of  said  brokerage,  but  the  balance  of 
$132  Is  stUI  due  and  unpaid,  although  de- 
manded of  the  defendant  All  of  whl<di  will 
more  fully  appear  on  reference  to  the  broker's 
memorandum  of  sale,  bill,  and  account  here- 
tofore rendered  defendant,  and  copies  of 
which  are  hereto  annexed,  as  Exhibits  A,  B, 
C,  and  made  part  of  this  complaint.  Wbere- 
fore,  the  plaintiff  d^ands  Judgment  against 
the  defendant  In  the  sum  of  $132  and  costs." 

Exhibit  A,  referred  to  In  tbe  complaint,  is 
as  follows:  "Exhibit  A.  (Copy.)  Charlai- 
ton,  S.  a,  June  5th,  1890.  Sold  for  account  of 
Wappoo  Mills,  of  Charleston,  S.  C  to  the 
Caddo  Fertlllza*  Co.,  of  Shreveport,  La., 
(2,000)  two  thonsand  tons  dissolved  bone, 
guarantied  minimum  analysis  (13^  thirteen 
and  oue-half  per  centum  available  phosphwlc 
acid.  In  bulk,  f .  o.  b.  cars  here,  at  ($9.8&)  nine 
and  85/100  dollars  per  ton  of  2,000  lbs. 
Terms:  Sight  draft  against  B/L.  Shipments: 
Fonr  hundred  tons  per  month  during  S^ 
tember,  October,  November,  and  December, 
1890,  and  January,  1891.  Sell»  paying 
brokerage  at  10  cents  per  ton.  Acc^ted 
(Plre,  storm,  and  other  unforeseen  events  ex- 
cepted). Wappoo,  MlllB,  C.  G.  Plnckney,  Jr., 
Pres*t.  Accepted^  Caddo  FortiUz^  Co." 

Tbe  defendant,  tbe  Wappoo  Mills,  answer- 
ing the  complaint,  t<a  a  first  defense,  says: 
"(1)  That  It  admits  the  ailegatlons  made  In 
the  first  paragraph  of  the  complaint  herein. 
(2)  That  It  denies  each  and  every  allegation 
of  tbe  second  paragraph,  exc^t  as  Is  specific- 
ally admitted  in  this  paragraph,  (3)  This  de- 
fendant admits  that  the  contract  of  sale  at- 
tached to  the  complaint  as  ExhiUt  A,  and 
made  a  part  tb«eof,  waa  brought  abont  by 
the  plaintiff;  but  this  defendant  alleges  that 
there  existed  at  tb»  date  thweof  a  custom  In 
this  business  to  pay  brokerage  or  commission 
only  on  the  amount  of  stuff  actually  sold  and 
delivered  under  each  contract.  For  a  second 
defenae,  Oils  defendant  alleges:  (1)  That 
some  time  In  tbe  eariy  part  of  the  year  1890 
the  plaintU^  r^^retenting  the  Caddo  Fertlllier 
Company,  .<^ered  ta  pnnAiaBe  from  the  de- 
.fendant,  for  nid  company,  2,000  tons  of 
dlsBolvnl  bona  Tbat  the  defendant  agreed 
to  sell  tbe  said  2,000  tons  disserved  b<Hie  to 
the  Caddo  Fertilizer  Company  up<m  the  fol- 
lowing ternUf  and  no  other,  that  Is  to  say, 
for  tbe  price  of  $9.86  per  ton  of  8,000  lbs., 


f.  0.  b.  cars  Charleston;  terms,  sight  draft 
against  bill  of  lading;  shipments,  400  tons 
per  month  during  S^tonber,  October,  No- 
vember, and  December,  1890,  and  January, 
1891;  seller  paying  brokerage  at  10c  per  ton; 
fire,  storm,  and  other  unforeseen  events  ex- 
cepted. (2)  That  about  the  time  designated 
for  the  first  shipment  of  400  tons  of  dissolved 
boae  the  plaintiff,  stUl  representing  the  Caddo 
Fertilizer  Company,  requested  the  defendant 
not  to  ship  the  said  400  tons,  which*  accord- 
ing to  the  terms  of  sale,  ought  to  have  been 
shipped  at  that  time.  (8)  That  about  the 
time  designated  for  the  second  shipment  of 
400  tons  the  plaintiff,  still  representing  the 
Caddo  Fertilizer  Company,  requested  the  de- 
fendant not  to  ship  said  400  tons,  which  ought 
to  have  been  shipped  at  that  time.  (4)  That 
about  the  time  designated  for  tbe  third  ship- 
ment of  400  tons,  viz.  some  time  in  November, 
1890,  the  plaintiff,  still  representing  the  Caddo 
Fertilizer  Company,  requested  the  defendant 
to  ship  to  tbe  Caddo  Fertilizer  Company  a 
cargo  of  disserved  bone,  by  vessel,  for  tbe 
price  of  $8.50  per  ton  t  o.  b.  vessel.  That  the 
defendant  shipped  by  vessel  684.21  tons  dis- 
solved bone  to  said  company,  drawing  upon 
them,  at  the  request  of  tbe  plaintiff,  at  thbty 
days,  for  tbe  purchase  mon^  for  same.  (5) 
That  when  the  said  draft  became  due  and 
payable  the  plaintiff,  still  representing  tbe 
Caddo  Fertilizer  Company,  urged  the  defend- 
ant to  renew  and  extend  the  said  draft  for 
sixty  days  longer,  f<H:  tbe  reason  that  the  Cad- 
doFertUizerCompanywerenotable  to  pay  tbe 
first  draft  at  that  time.  That  this  defendant, 
having  negotiated  said  first  draft,  was  com- 
p^ed  to  take  np  same,  and  accept  the  note 
of  the  Caddo  Fertilize  Company,  payable  at 
sixty  days.  (6)  That  shortly  after  the  failure 
of  tbe  Oaddo  Fertilizer  Company  to  pay  tbe 
said  flrat  draft  tbe  plaintiff,  still  represent- 
ing tbe  said  Caddo -Fertilizer  Company,  re- 
quested the  defendant  to  send  another  ship- 
ment of  dissolved  bone  to  said  company, 
but  this  defendant,  conddering  the  said  agree- 
ment  of  sale  broken,  1^  reason  of  the  several 
breaches  hereinabove  moitioned,  refused  to 
make  ttie  desired  shipment  (7)  This  defend- 
ant therefore  alleges  that  the  eaare  amount 
of  dissolved  bone  sold  by  it  to  the  Caddo 
Fertilizer  Company,  as  above  set  forth,  la 
084.21  tons,  and  admits  that  tbe  plaintiff  here- 
in became  entitled  to  a  broksnge  tb«Bon  of 
$68.43.  But  this  dtfoidant  further  alleses 
that  of  this  brokerage  tbe  sum  of  -  slxty-di^t 
dollars  have  already  been  paid  to  the  said 
plaintiff,  at  his  request,  and  that  there  re- 
mains due  to  the  said  plaintiff  on  ttae_  said 
txansactlon  the  sum  ot  forty-three  cents, 
which  aaiA  sum  of  forty-three  cents  this  de- 
fendent  has  always  been  wllUng.  and  is  now 
willing,  to  pay.  For  a  third  defense  to  tbe  al- 
leged cause  of  action,  this  defendant  alleges: 
(1)  That  in  pursuance  of  the  power  in  them 
vested  by  an  act  of  tbe  general  assemMy 
passed  Decemb«'  17,  1881,  and  «it1tled  'An 
act  to  authorise  the  (^ty  council  ot  Charleston, 
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to  Impose  a  license  tax  on  all  persona  engag- 
ed tn  any  bosiness,  trade  or  profession.  In  tbe 
clt7  of  Cbarleston,'  the  dty  council  of  Gbarles- 
ton  on  the  23d  day  of  December,  A.  D.  1889, 
enacted  a  law  entitled  *An  ordinance  to  regu- 
late licenses  for  the  year  1890.'  requiring  all 
persons,  flrms,  or  corporations  engaged  in,  or 
intending  to  engage  In,, any  trade,  business, 
or  profession  tberdn  mentioned  to  obtain  be- 
fore January  20,  1890,  a  llcoise  therefor,  and 
imposing  a  penalty  for  each  offense  on  those 
who  should  carry  tm  such  business,  trade,  or 
profession  without  first  taking  out  the  re- 
quired license.  (2)  That  the  plabitifl  herein, 
the  said  John  S.  FaSAy,  failed  to  obtain  dur- 
ing the  year  1880  the  jfToper  license  prescrib- 
ed by  said  ordinance  for  the  business  con- 
ducted by  him." 

The  following  extracts  from  tbe  ordinance 
referred  to  in  Oie  third  def»ue  of  the  an- 
swer are  safBdent  for  an  understanding  of 
the  opinion: 

"An  (H^lnance  to  regnlate  UcenaeB  tot  the 
year  1880. 

"Section  1.  Be  It  ordained  by  the  mayor 
and  aldermmi  of  the  cil?  of  Charleston,  in 
city  council  aasembled:  That  erery  person, 
Arm.  company  or  corp<mition  engaged  in,  or 
Intending  to  engage  In,  any  trad^  business 
or  profession  bOTeinafter  mentioned,  shall 
obtain  on  or  before  the  20th  day  of  January, 
A.  D.  1890,  a  license  tiiwefw,  In  the  manner 
hereinafter  pr^rlbed.  Every  person,  firm, 
company  or  corporation  commencing  busi- 
ness after  the  said  20th  day  of  January.  A. 
D.  1890,  shall  obtain  a  Uctfise  therefor  be- 
fore entering  upon  such  trade,  bnslness  or 
profession. 


"Sec.  3.  If  any  pnnon  or  persons  shall  ex- 
ercise or  carry  on  any  trade,  business  or 
profession,  for  the  exerclrtng,  carrying  on  or 
doing  of  which  a  license  Is  required  by  this 
ordinance,  without  taking  out  such  license 
as  In  tbat  behalf  required,  he,  she  or  they 
shall,  for  each  and  every  offence  be  subject 
to  a  penalty  not  exceeding  f  100,  as  may  be 
adjudged  by  the  recorder  or  court  trying  the 
case.  And  the  same  shall  be  entered  up  as 
a  judgment  of  the  court,  and  ezecnUon  shall 
issue  against  tbe  propierty  of  the  defend- 
ants as  for  the  collection  of  other  taxes  and 
penalties. 

"Sec.  4.  •  •  •  It  shall  be  the  duty  of 
the  city  sheilir,  the  police  and  his  deputies, 
to  detect  and  report  all  parties  failing  to 
take  out  a  license  as  herein  required.  They 
shall  visit  each  and  every  place  ot  bu^ness 
aft^  the  20th  day  of  January.  1880.  and  as- 
certain and  report  at  the  fdlowlng  regular 
meetings  of  council  tbe  names  and  places  of 
business  of  all  persons  falling  to  take  out  a 
license. 


"Sec.  7.  All  licenses  granted  under  this  or- 
dinance shall  continue  in  force  until  tbe  31st 
day  of  December,  A.  D.  1800.  No  liceme 
except  such  as  Is  provided  for  by  limitation, 


per  dl«n  or  m<mth,  or  by  amount  of  sales, 
shall  be  Issued  for  less  time  m  rate  than 
one  y^.  The  tUty  treasurer  shall  pr^re 
a  proper  form  to  be  issued  In  each  case. 

"Sec.  18.  That  the  charge  Ux  Ucense  for 
any  business,  trade  or  profesEdon  not  enu- 
merated above  shall  be  determined  w  by 
tbe  committee  on  ways  and  means  and  tbe 
city  treasurer  conjointly. 

"Class  6. 

1.  Brokers,  pawn,  each  $300  00 

2.  Brokers,  Btock  and  other  personal 

property  and  real  estate  at  private 

salo.  each   >   75  00 

3.  Brokers,  ship    50  00 

4.  Brokers,  street    50  00" 

Tbe  plaintiff  moved  to  strike  out  of  liie 
answer  tbe  first,  second,  and  third  defenses 
on  the  ground  that  they  did  not  state  facts 
sufiiclCTt  to  constitute  a  cause  of  defense  or 
counterclaim,  and  asked  for  judgment  by 
d^ult. 

Tbe  following  is  a  copy  of  tbe  (pinion  of 
the  lower  court: 

"In  June^  1800,  John  S.  Fairly,  a  broker 
doing  business  in  Charleston,  S.  O.,  sold  for 
Wappoo  Mills,  a  South  Oartdlna  ccunporation 
having  Its  office  and  chief  place  of  business 
in  Berkeley  county,  2,000  tons  of  dissolved 
bone,  to  the  Caddo  FerUUzor  Company,  of 
Shreveport,  La.  The  copy  of  the  broker's 
contract,  made  a  part  of  the  comprint, 
shows  that  the  sale  was  for  account  of 
Wappoo  MiUa,'  and  that  the  'seller  paying 
brokerage  at  ten  cents  pw  ton.'  Fairly  sent 
In  his  bill  tm  9200  brokerage^  as  pw  the 
memorandum  of  sale,  but  the  defendant 
would  pay  only  968,  disputing  the  balance. 
The  plaintiff  then  sued  for  the  balance, 
$132,  and  to  the  'complaint  the  defendant 
filed  a  lengthy  answer.  Plaintiff's  counsel 
gave  written  notice  that  on  the  trial  ihey 
wonld  move  to  strike  out  the  respective  de- 
fenses (first,  second,  and  third)  of  the  an- 
swer on  the  ground  tbat  they  did  not  con- 
stitute grounds  of  defense  or  counterclaim; 
and  tbat  they  wonld  ask  for  judgment  by 
default  if  all  the  defenses  were  so  stricken 
out  Code,  {  174;  Mobl^  v.  Guret<m,  6.  S. 
O.  08.  Tbe  demurrer  came  on  to  be  beard 
at  the  trial;  and  the  simple  question  Is,  ad- 
mitting the  truth  of  all  the  facts  set  out  In 
the  answOT,  do  they  constitute  any  valid  de- 
fense or  counterclaim  to  the  plaintiff's  claim 
for  brokerage?  No  counterclaim  is  set  up, 
80  tbat  we  are  on^  to  deal  with  defenses. 
Three  defenses  are  set  up.  Tbe  answer  ad- 
mits tbat  tbe  brokw  made  the  contract  sued 
on,  but  states  tbat— First,  there  Is  a  custom 
in  tbe  fertilizer  trade  by  which  brokerage  is 
only  allowed  on  such  stuff  as  Is  actually  de- 
livered on  the  contract;  second,  that  only 
CSO  tons  were  delivered,  as  the  terms  of  tbe 
contract  were  subsequently  modified  by  the 
inrties;  and,  thirdly,  Fairly  had  no  license, 
ns  required  by  tbe  license  ordinance  of  the 
city  of  Charleston  tar  the  year  1890,  and 
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therefore  the  contract  he  made  was  unlaw- 
fill,  illegal,  and  void,  and  he  could  not  sue 
for  and  recover  his  brokerage  for  making  It. 
If  the  making  of  the  original  contract  Is  ad- 
mitted, as  it  Is  In  the  answer,  then  none  of 
these  defenses  are  good,  even  If  they  are  all 
true. 

"First  As  to  the  license,  which  seems  the 
most  serious  question.  It  la  admitted  that. 
If  the  law  requiring  a  license  or  oth^  regu- 
lation of  this  character  actually  and  In  terms 
declares  that  the  act  or  calling  is  unlawful 
unless  and  until  the  license  or  requirement  Is 
complied  with,  then  the  act  or  calling  is  pro- 
hibited, and  a  contract  made  under  It  can- 
not be  sued  on.  If,  however,  there  Is  no  ex- 
press and  specific  prohibition,  then  it  Is  nec- 
essary to  construe  the  act  or  ordinance,  and 
see  if  the  Intent  Is  to  prohibit.  2  BenJ, 
Sales,. 526;  Harris  v.  Runnels,  12  How.  84; 
12  Am.  &  Eng.  Ene.  Ijiw,  516.  Now,  one  of 
the  leading  canons  of  construction  in  cases 
of  this  sort  Is  the  test  whether  or  not  the 
license  or  exaction  is  a  police  regulation,  or 
'a  tax  assessment  for  the  security  and  collec- 
tion of  the  revenue.'  If  the  former,  the  call- 
ing Itself  is  invalid,  unless  the  requirement 
Is  complied  with;  but.  If  It  is  a  'tax  for  rev- 
enue,' then  the  act  done  is  valid.  The  law 
does  not  operate  on  the  business  or  calling, 
and  affect  that,  but  on  the  p^wn,  and  pun- 
ishes him  with  penalty  or  otherwise.  Mc- 
Connell  v.  Kitchens,  20  S.  C.  43t>;  2  Benj. 
Sales,  825;  Harris  v.  Runnels.  12  How.  84; 
In  re  Jager,  29  S.  O.  445,  7  S.  E.  605.  Un- 
der such  license  and  tax  laws  for  'revenue,' 
fn  cases  almost  Identical  with  the  present, 
the  contract  has  been  held  valid,  and  the 
parties  entitled  to  enforce  It,  and  the  agent 
to  demand  compensation  for  making  It. 
Ames  V.  Oilman,  10  Mete.  (Mass.)  243;  Ijir- 
ned  T.  Andrews,  106  Mass.  436;  Mandel- 
bamn  t.  Grezovich  (Nev.)  28  Pac.  121;  and 
eases  last  cited  above.  If  these  be  the  laws 
of  construction,  then  what  Is  the  character 
of  the  Charleston  license  ordinance  of  1890? 
It  is  not  pretended  that  It  contains  any  pro- 
vision that  business  conducted  without  li- 
cense shall  be  Illegal  and  unlawful  until  and 
unless  a  license  is  obtained,  and,  as  a  mat- 
ter of  fact,  it  contains  no  such  provision. 
But  the  defendant  contends  It  should  be  so 
construed.  Now,  the  ordinance  of  1890  Is 
stated  iu  the  answer  to  have  been  passed  In 
pursuance  of  a  power  vested  In  the  elty  of 
Charleston  by  the  act  of  the  general  assem- 
bly passed  December  17,  1881,  entitled  'An 
act  to  authorize  the  city  council  of  Charles- 
ton to  Impose  a  license  tax  on  all  persons 
engaged  in  any  business,  trade  or  profession 
in  the  city  of  Charleston.'  17  St  at  I-arge, 
582.  The  ordinance  obtains  Its  authority 
from,  and'  is  limited  in  Its  scope  and  inten- 
tion by,  the  act  Without  the  act  or  be- 
yond the  scope  of  the  act  the  ordinance  Is 
void.  Charleston  v.  Oliver,  16  S.  C.  53. 
Now,  doea  this  act  and  ordinance  Intend  to 
prohibit  the  business  or  calling,  or  Is  it  an 


act  and  ordinance  for  'raising  a  city  reve- 
nue'? We  are  left  In  no  doubt  as  to  this. 
In  a  whole  series  of  cases  affecting  this  very 
question  and  ordinance,  and  others  similar 
to  it  the  courts  of  South  Carolina  have  held, 
after  argument  on  argument,  that  this  was 
a  tax  for  the  purpose  of  raising  revenue. 
State  V.  Hayne,  4  S.  C.  403;  State  v.  Colum- 
bia, 6  S.  C.  1;  Charleston  v.  Oliver.  16  S. 
C.  50;  Charleston  v.  Oliver,  21  S.  C.  325; 
In  re  Jager,  29  S.  O.  444,  7  S.  E.  005.  If, 
then,  this  be  the  construction  placed  on  the 
ordinance  by  the  highest  court  of  the  state, 
and  it  is  a  'revenue  tax,'  the  case  comes  dis- 
tinctly under  the  principle  of  construction 
already  pointed  out,  and  the  business  Is  not 
unlawful  without  the  license.  The  defend- 
ant contended  that  as  there  was  n  recurring 
penalty  in  the  ordinance,  this  showed  the 
calling  was  prohibited.  This,  of  course,  is 
also  another  test  adopted  to  ascertain  the 
meaning  of  the  ordinance.  But  this  yields 
to  the  other  rule,  as  to  the  'revenue'  charac- 
ter of  the  act  and  ordinance,  so  often  de- 
clared by  the  supreme  court  and  need  not 
be  considered.  But  one  clause  of  the  ordi- 
nance Itself  Is  conclusive  of  this  question. 
The  defendant  contends  that  the  Intention 
of  the  ordinance  is  as  If  It  read,  'It  shall  be 
unlawful  to  engage  In  business  unless  and 
until  a  license  Is  obtained.'  Now,  the  ordi- 
nance grants  a  license  for  the  year  1S90. 
The  license  for  1889  expired  December  3l8t, 
1888.  Section  1  provides  that  'all  engaged 
In  business  •  •  •  shall  obtain  a  license 
on  or  before  the  20th  January,  1890.'  They 
are  allowed  until  January  20th  to  do  so. 
But  if  the  construction  of  the  defendant  be 
adopted,  then  all  the  business  transactions 
in  Charleston  between  January  1,  1890,  and 
January  20,  1890,  were  unlawful  and  ille- 
gal and  void,  for  the  granting  of  a  license 
afterwards  could  not  cure  them.  This  con- 
struction courts  could  not  adopt  The  plain 
meaning  of  the  ordinance  Is  otherwise.  It 
says  parties  can  do  business  lawfully,  but 
they  must  pay  taxes  for  revenue.  This  tax 
can  be  paid  any  time  by  January  20th,  but 
then,  after  that,  penalties  will  be  laid  on 
tliose  parties,  personally,  who  do  not  pay  the 
tax.  In  addition  to  this,  an  examination  of 
the  contract  and  pleadings  shows  the  seller, 
the  Wappoo  Mills,  residing  In  Berkeley  coun- 
ty, and  the  buyer,  the  Caddo  Fertilizer  Com- 
pany, In  Louisiana.  The  contract  cannot  be 
held  a  Charleston  contract  because  a 
Charleston  broker  made  It  It  Is,  therefore, 
not  affected  by  the  Charleston  ordinance, 
and  is  valid,  and  the  broker  could  sue  for  his 
services.  In  discussing  this  license  matter, 
it  should  also  be  remembered  that  the  direct 
question  here  is  not  between  the  taxing 
power  and  the  citizen,  but  between  a  broker 
and  a  customer  who  would  avoid  the  pay- 
ment for  services  by  pleading  the  license  or- 
dinances of  a  city  not  party  to  the  suit 
The  words  of  Chief  Justice  Shaw  In  Ames 
V.  Oilman,  10  Mete.  (Mass.)  243,  are  Blngn- 
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IE1I7  apportte  lure:  'Whatenv  other  dlaa>* 
bUlttes  a  penon  may  Incur  wbo  attempts  to 
practice  law  ixnguMlr,  *  *  *  we  think 
be  does  not  so  violate  any  eq^rees  prorlslon 
of  statute  as  to  enable  one  who  has  em- 
Idoyed  him,  and  bad  the  benefit  of  his  serv- 
ices, to  refuse  purine  Mm  a  reasonable  com- 
pensation.' 

"The  other  questions,  of  custom  and  change 
of  ctmtract,  require  mnch  less  dlacnsdon. 
So  far  as  the  costom  Is  conconed,  the  role 
of  law  Is  that  where  there  Is  a  written  ocm- 
tract,  unambiguous  In  Its  trams,  custom  and 
nsage  cannot  vary  It  Olarke^  Browne,  Usa- 
ges &  Oust  168,  164.  169:  Bdw.  Btok.  &  F. 
Itt.  Usage  cannot  omtrol  the  dear  and  un- 
equlTOcal  sCtpuiatlfflis  of  a  contract  hut  will 
be  omtrolled  by  tbon.  darke,  Browne, 
Usages  &  Oust  164;  Globe  UllUng  Co.  t. 
Miiwienpc^B  Elevator  Oo.  (MUm.)  46  M.  W. 
806.  Now,  the  parties  brae  bound  themsetres 
by  a  plain,  written  contract  In  which  the 
plaintiff,  as  broker,  sold  'for  account  of  the 
Wappoo  Mills*  2,000  tons  of  dlBB(dTed  bone, 
for  which  his  c3mpaiBatl<m  Is  to  be,  In  the 
language  of  the  conlzact  ^ellra  paying  bro- 
kerage, at  10  cents  pra  ton.'  This  Is  dear  and 
unambiguous,  and  no  custom  could  vary  It 
and  no  evldmce  as  to  such  custom  allowed  to 
control  It  The  plaintiff  dtee  cases  dlrecUy 
in  point,  In  which  the  very  question  is  con- 
sidered, and  the  custom  not  allowed  to 
change  the  cwtract  and  role  of  law:  Morde- 
cai  T.  Jacobi,  12  Bldi.  law,  548;  Bower  t. 
Jones,  8  Blng.  65;  Ware  r.  Bubba  Co.,  3 
Allen,  85;  Hlgghis  t.  Moore,  34  N.  T.  425; 
Paulsen  t.  Dallett.  2  Daly.  40;  Oook  r.  Flske, 
12  Gray,  ^  Bven  If  there  was  a  custom, 
the  parties  gave  the  strongest  evidence  of 
departing  from  it  tqr  a  contract  in  writbig  di- 
rectly in  the  teeth  of  it  by  its  very  terms. 

"The  last  d^ense  is  that  the  prindpals 
afterwards  varied  the  ctmtract  and,  finally, 
that  the  defendant  declined  to  ship  the  ea- 
tire  2,000  tons  to  the  Gaddo  Company,  for 
some  reasons  set  out  in  the  answra,  and  that 
the  broker  acted  for  the  Caddo  Oompaiqr 
when  the  changes  were  mada  An  inspection 
of  the  pleading  will  show  that  the  chaises 
were  the  act  and  agreement  of  the  i^ndpala 
th^selves,  and  to  suit  thdr  mutual  con- 
venience. The  changes  referred  to  wa-e  ship- 
ping by  boat  Instead  of  cars,  and  a  slight 
change  of  price  to  meet  this  Tarlance.  and 
some  modification  as  to  the  time  of  shipment 
sad  mode  of  payment.  But  the  principals 
agreed  to  this  thransdves.  and  the  contract 
in  the  two  particulars  affecting  the  broker, 
is  not  pretended  to  have  been  altered.  The 
number  of  tons  bought  and  sold  was  still 
2,000,  and  the  seller  was  still  to  pay  the 
In-oker  10  cents  per  ton.  None  of  the  chan- 
ges, therefore,  affected  him.  It  was  also  con- 
tended that  the  Caddo  Company  did  not  pay 
one  draft  at  maturity,  but  arranged  an  ex- 
tension with  the  seller,  and  therefore  It  was 
nn^ed  that  the  Caddo  Company  could  not 
complete  the  contract  The  pleading  does  not 


show  that  they  could  not  complete  It  And, 
even  If  it  did,  tiie  broker  is  not  re^midUe 
for  that  Cases  were  cited  to  show  that  the 
brokra  must  hring  a  customra'  not  raly  will- 
ing, but  able,  to  complete  the  contract  But 
this  rule  refers  only  to  real  estate,  where 
specific  performance  Is  the  remedy,  and  not 
nnlfwmly  hdd,— eieea  as  to  real  estate  tiie 
courts  bdng  divided.  But  as  to  personal 
property,  where  the  breach  of  the  contract 
sounds  in  damages,  it  has  never  been  fol- 
lowed. There  Is  thrartfore  nothing  bi  subse- 
quent duuiges  which  Is  shown  could  have 
affected  the  broker's  compensation.  But  with- 
all  the  subsequent  modificatlonB,  and  non- 
performance or  otherwise,  the  broker  has 
nothing  to  do  at  all,  in  the  abaenoe  ot  fraud 
and  bad  faith  on  his  part  And  this  is  no- 
where allied.  What  are  the  dotles  and  busi- 
ness ct  a  brokra,  and  the  law  as  to  it?  *A 
broker  tar  sale  Is  a  mere  nesotlator  or  mid- 
dleman between  the  sdler  and  pnrcbasra.' 
2  Am.  &  Bug.  Sue.  Law,  571;  Hlgglns  v. 
MOore.  84  N.  Y.  424;  Yhiton  V.  Baldwhi,  46 
Am.  B^  44&  His  duty  is  ended,  whan  he 
brings  the  partiea  togetbw,  and  furnishes  a 
purchasra.  He  Is  then  entitled  to  his  com- 
missions, whether  the  property  is  actually  de- 
Uvered,  and  the  money  paid,  or  not  ndw. 
Brok.  ft  F.  p.  148;  Hlgglns  v.  Mooze.  84  N.  T. 
424;  note  to  Walker  v.  Osgood,  03  Am.  Dec 
177;  2  Am.  &  Eng.  Enc.  Law.  678,  and  notea 
and  caees.  Where  he  effecte  a  ctmtcact  tend- 
ing on  both  parties,  and  which  may  be  en- 
forced, his  brokerage  is  earned,  even  if  the 
contract  be  not  carried  out  Tills  Is  no  con- 
cern of  lUs.  See  authorities  cited  above;  2 
Am.  &  Eng.  Ena  Law,  680,  681.  0^  law 
Is  recogniaed  in  every  court  indodlng  the 
United  States  supreme  court.  In  2  Am.  & 
Eng.  Dnc.  liaw,  SSO,  and  cases,  It  Is  sum- 
marised thus:  *Where  a  broker  has  bound 
the  parties  by  authorized  contract  any  In- 
ability or  refusal  of  the  prindpal  to  fulfill 
the  contract  he  had  authorised  should  not 
affect  the  agent^s  right  to  compoisation.' 
CAtes  Love  v.  MUlra,  21  Aul  Bep.  102,  sjid 
numerous  othra  cases.  Among  all  these  cases 
agreeing  <m  this  subject  ^e  following  are 
directly  in  point  and  control  the  present  dis- 
cuBdon:  Love  v.  Miller,  supra;  Ylnton  v. 
Baldwin,  45  Am.  Bep.  447;  Cook  v.  Flske, 
12  Gray.  49S;  Paulsen  v.  Dallett  2  Dab%  40. 
The  plaintiff  brought  the  parties  togethra  tqr 
a  valid  contract.  He  did  his  whole  duty, 
and.  in  the  absooce  of  fraud  or  impropra  con- 
duct earned  his  brokerage  Whether  the  sell- 
er and  buyer  afterwards  dianged  the  con- 
tract In  some  particalars,  or  whether  one  of 
them— the  defendant  In  this  case— saw  fit  to 
decline  to  complete  the  same,  tor  reasons 
stated  In  bis  answer,  is  no  concern  of  the 
broker.  He  made  the  contract  hte  prindpals 
wanted,  and  tor  which  the  defendant  agreed 
to  pay,  and  should  have  his  oompraisatlon. 
Thus,  carefully  conddered,  the  answer,  even 
if  admitted  to  be  true,  really  shows  no  valid 
defense  nor  counterclaim  to  the  plaintiff's 
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suit  AD  of  Its  three  defeneee  are  wlthtmt 
merit  on  thdr  face,  and  slwuld  therefore  be 
stricken  out  Thla  being  ao,  the  plaintiff 
should  be  allowed  to  have  Judgment  by  de- 
fault for  hie  claim,  to  wit,— one  himdred  and 
thirty-two  dollars,  and  costs." 

From  this  decree  the  defendant  appealed, 
and  filed  the  following  exceptions:  "First 
Because  the  presiding  Judge  erred  In  holding 
that  the  answer  of  the  defendant  contained 
no  defense  to  the  action.  Second.  Because 
the  presiding  Judge  erred  In  striking  out  the 
first  defense  contained  In  the  said  answer, 
and  in  holding  that  no  custom  can  vary  the 
contract  set  out  in  the  complaint  herein,  and 
that  no  evidioice  as  to  a  custom  which  would 
Tary  the  said  contract  can  be  allowed  to  con- 
trol the  contract  Third.  Because  the  presid- 
ing Judge  erred  In  striking  out  so  much  of 
the  second  defense  set  out  In  the  answer  as 
alleges  that  the  plaintiff  blmaelf  proposed 
and  brought  about  changes  In  the  original 
contract  which  resulted  In  a  reduction  of  the 
amount  of  material  sold  by  the  plaintiff, 
and  that  he  further  erred  In  construing  said 
defense  to  allege  that  the  said  changes  were 
the  acta  and  agreements  of  the  principals 
themselves,  and  that  they  did  not  affect  the 
plaintiff.  Fourth.  Because  the  presiding  Judge 
erred  in  strilclng  out  so  much  of  the  second 
def^ise  of  the  answer  as  alleges  tttat  the 
party  for  whom  the  plaintiff  purchased  was 
not  able  to  pay  for  the  material  according 
to  the  terms  agreed  upon.  Fifth.  Because 
the  presiding  Judge  erred  in  holding  that  the 
rule  which  requires  a  broker  to  produce  a 
customer  able,  as  well  as  willing,  to  complete 
the  contract  la  order  to  entitle  him  to  com- 
missions, applies  only  to  contracts  for  the 
sale  of  real  estate,  and  does  not  apply  to  con- 
tracts for  the  sale  of  personal  property, 
^th.  Because  the  presldhig  Judge  erred  In 
striking  out  from  the  answer  the  third  de- 
fense therein  set  forth,  and  in  not  holding 
that  the  plaintiff  could  not  recover  commis- 
sions in  this  action.  In  consequence  of  his 
failure  to  take  oat  his  license  to  carry  on  his 
business  as  required  by  an  ordinance  of  the 
city  of  Charleston,  S.  O.,  entitled  *An  or- 
dinance to  regulate  licenses  for  the  year 
1890.*  Seventh.  Because  the  presiding  Judge 
erred  In  holding  that  nnder  the  said  license 
ordinance,  it  was  not  unlawful  for  the  plain- 
tiff to  carry  on  his  business  without  first  ob- 
taining a  license  undw  said  ordinance. 
Eighth.  Because  the  presiding  Judge  erred  in 
construing  the  contract  set  out  In  the  f^ra- 
plalnt  as  not  made  In  the  city  of  CharltMton, 
and  therefore  not  affected  by  the  said  license 
<n-dinance,  -when  It  Is  plainly  alleged  In  the 
pleadings  that  the  said  contract  was  made 
in  the  said  city  of  Charleston." 

Ficken  ft  Hughes,  for  appellant  Smythe 
&  Xice,  for  respondent 

McIVBR,  C.  J.  The  plahitlff  brings  this  ac- 
tion to  recover  the  amount  of  his  commis- 
sions as  a  brokw,  agreed  upon  by  the  spe- 
T.228.]i.no.2— 8 


cial  contract,  as  he  claims,  upon  the  amount 
of  a  sale  of  2,000  tons  of  a  certain  fertilizer, 
negotiated  by  the  plaintiff  for  the  defendant 
to  the  Caddo  Fertilizer  Company,  the  coin- 
missions  being  10  cents  per  ton.  The  de- 
fendant la  its  answer,  admits  the  allega- 
tions contained  in  the  first  paragraph  of  the 
complaint  which,  in  substance,  are  that  the 
plaintiff  Is  a  broker  In  the  city  of  Charles- 
ton, S.  p.,  carrying  on  a  brokerage  business 
In  fertilizers,  etc.,  and  that  defendant  is  a 
duly-chartored  corporation  under  the  laws 
of  this  state,  having  Its  ofliee  and  place  of 
business  in  the  county  of  Berkeley.  De- 
fendant denies  each  and  every  allegation  In 
the  second  paragraph  of  the  complaint  ex- 
cept such  as  is  specifically  admitted  In  the 
answer,  to  wit  "that  the  contract  of  sale 
attached  to  the  complaint  as  Bxhlblt  A,  and 
made  a  part  thereof,  was  brought  about  by 
the  plaintiff;  but  this  defendant  alleges 
that  there  existed  at  the  date  thereof  a  cus- 
tom in  this  business  to  pay  brokerage  or 
commission  only  on  the  amount  of  stuff  ac- 
tually sold  and  deliv«-ed  under  such  con- 
tract" The  omtract  of  sale  thus  referred  to 
is  a  contract  for  the  sale  of  2,000  tons  of 
the  fertilizer  mentioned,  by  defendant  to 
the  Caddo  Fertilizer  Company,  upon  the 
terms  therein  mentioned,  among  which  were 
that  the  fertilizer  should  be  d^iv«%d  "f.  o. 
b.  cars  here"  (Charleston),  and  shipment  to 
be  made  of  "four  hundred  tons  per  month 
daring  Septembtf,  October,  November,  and 
December,  1890,  and  January,  1891.  Seller 
paying  brokerage  at  10  cents  per  ton."  This 
contract  is  dated  "Charleston,  S.  C,  June 
6th.  1890,"  and  is  signed  by  the  defendant 
company,  through  its  president  Md  "Ac- 
cq?ted.  Caddo  Fertilizer  Co."  The  defend- 
ant iti  Its  answer,  sets  up  a  second  de- 
fense, alleging  that  the  purchase  was  made 
by  the  plaintiff,  "representing  the  Caddo 
Fertilizer  Company,"  on  the  terms  above 
stated;  that  about  the  time  designated  for 
the  first  shipment  of  400  tons  the  plaintiff, 
still  representing  the  Caddo  Fertilizer  Com- 
pany, requested  defendant  not  to  make  said 
shipment;  that  about  the  time  designated 
for  the  second  shipment  the  plaintiff,  still 
representing  the  Caddo  Fertilizer  Company, 
requested  defendant  not  to  makcf  said  sec- 
ond shipment;  that  about  the  time  designat- 
ed for  the  third  shipment  the  plaintiff,  still 
representing  the  Caddo  Fertilizer  Company, 
requested  defendant  to  ship  to  said  compa- 
ny a  cargo  of  the  fertilizer,  "by  vessel,  for 
the  price  of  $9.50  per  ton  f.  o.  b.  vessel," 
and  that  defendant  did  ship  by  vessel  684.21 
tons  of  said  fertilizer  to  the  said  company, 
"drawing  upon  them,  at  the  request  of  the 
plaintiff,  at  thirty  days,  for  the  purchase 
money  for  same";  that  when  this  di-aft  be- 
came payable  the  plaintiff,  still  represent- 
ing the  Caddo  Fertilizer  Companj,  "urged 
the  defendant  to  renew  and  extend  said  draft 
for  sixty  days  longer,  for  the  reason  that  the 
Caddo  Fertilizer  Company  were  not  able  to 
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pay  the  draft  at  that  time,"  and  the  de- 
fendant, having  negotiated  said  draft,  was 
compelled  to  take  up  the  same,  and  accept 
the  note  of  the  Caddo  Fertilizer  Company, 
payable  at  60  days;  that  shortly  after  the 
failure  of  the  Caddo  Fertilizer  Company  to 
pay  the  first  draft  the  plaintiff,  still  repre- 
senting the  said  company,  requested  de- 
fendant to  send  them  another  shipment,  but 
defendant,  "considering  the  said  agreement 
broken  by  reason  of  the  several  breaches 
hereinabove  mentioned,  refused  to  make  the 
desired  shipment"  The  defendant  therefore 
alleges  that  the  entire  amount  of  fertilizers 
sold  by  it  to  the  Caddo  Fertilizer  Company 
Is  684.21  tons,  upon  which.  It  Is  admitted, 
defendant  became  liable  to  pay  the  broker^ 
age  agreed  upon,  to  wit,  the  sum  of  ¥68.43, 
all  of  which  lias  been  paid,  except  the  sum 
of  43  c^ts,  which  defendant  tias  always 
been,  and  is  now,  willing  to  pay.  For  third 
defense  the  defendant  alleges  that  the 
plaintiff  never  obtained  a  license  as  broker 
for  the  year  1890,  as  required  by  an  ordi- 
nance of  the  city  council  of  Charleston. 
This  (»dinance  was,  by  consent,  incorporat- 
ed in  the  case,  and  la  printed  In  the  record, 
and  Its  terms  will  hereinafter  be  more  par- 
ticularly referred  to.  While  we  have  thus 
endeavored  to  state  substantially  the  plead- 
ings, it  will  be  necessary,  for  a  more  full 
understanding  of  the  questions  Involved  In 
this  appeal,  that  the  reporter  should  em- 
brace In  his  r^rt  of  the  case  copies  of  the 
complaint,  with  the  exhibit  thereon,  the  an- 
swer, and  the  ordinance  referred  to  in  the 
tiilrd  defense. 

The  plaintiff  gave  notice  that  on  the  trial 
of  the  case  he  would  move  to  strike  out  the 
first,  second,  and  third  defenses  set  up  in 
the  answer,  upon  the  ground  that  the  alle- 
gations therein  made  do  not  state  facts 
sufficient  to  constitute  either  a  defense  or 
counterclaim,  and  also  for  judgment  by  de- 
fault. This  motion  was  heard  by  his  honor, 
Judge  Townsend,  who  granted  this  motion, 
and  held  that  the  plaintiff  was  entitled  to 
Judgment  by  default  for  the  amount  of  his 
claim,  to  wit,  the  sum  of  $132.  From  this 
judgment  defendant  appeals  on  the  sevemil 
grounds  set  out  In  the  record,  v^hlcb  need 
not  be  rep'eated  here,  as  they,  together  with 
the  decree  of  the  circuit  judge,  should  be  In- 
corporated In  the  report  of  the  case. 

While  the  controversy  presented  by  this 
appeal  arose  upon  the  motion  to  strike  out 
the  several  defenses  set  up  In  the  answer.  It 
Is  practically  nothing  more  nor  less  than  a 
demurrer  to  the  answer,  and  will  be  so  con- 
sidered. It  follows,  therefore,  that  all  the 
facts  well  pleaded  in  the  answer  must  be  re- 
garded as  true;  and  the  general  question  Is, 
conceding  the  facts  stated  In  the  answer, 
whether  they  are  sufficient  to  sustain  any 
one  or  more  of  the  defenses  relied  upon. 
Counsel  for  appellant,  in  their  argument 
here,  while  conceding  that  the  answer.  In 
form,  sets  up  but  three  defenses,  yet  claim 


that  the  answer  really  seta  up  four  distinct 
defenses,  inasmuch  as  two  of  them  liava 
been  somewhat  inartistlcally  united  together 
as  one.  We  see  no  objection  to  so  regarding 
the  answer,  and  will  therefore  consider  the 
several  defenses  as  stated  In  the  argument 
of  counsel  for  appellant.  The  first  is  thus 
stated:  "That  there  exists  a  cuBtom  In  tbe 
fertilizer  trade  by  which  brokerage  is  only 
allowed  on  tbe  amount  of  material  actually 
delivered  under  a  contract,  whatever  may 
be  the  amount  named  in  the  contract."  The 
question  raised  by  this  defense  lias  been  be- 
fore the  courts  of  the  several  states,  as  well 
as  those  of  England,  In  very  many  cases, 
moat  of  which,  we  suppose,  have  been  cited 
by  the  couns^  In  their  elaborate  arguments. 
We  have  examined  all  of  the  cases  cited  to 
which  we  have  been  able  to  obtain  access, 
and  in  the  light  of  these  authorities,  without 
undertaking  to  cite  all  of  them,  we  propose 
to  consider  the  question  which  we  are  called 
upon  to  decide.  It  seems  to  us  that  the  very 
decided  weight  of  authority  Is  In  favor  of 
the  proposition  that  evidence  of  custom  and 
usage  is  not  admissible  to  explain  or  vary 
the  terms  of  an  express  contract,  whether 
written  or  verbal,  unambiguous  In  Its  terms, 
unless  to  show  the  meaning  of  certain  terms 
used  In  such  contract,  which,  by  well-e8tal>- 
llshed  custom  or  long  usage,  acquired  a  mean- 
ing different  from  that  which  they  primarily 
bear,  for  the  reason  that  when  parties,  lu 
making  a  contract,  use  terms  which,  by  us- 
age or  custom,  have  acquired  a  ceiialn  mean- 
ing, they  must,  In  the  absence  of  any  evi- 
dence to  the  contrary,  be  assumed  to  have 
used  such  terms  In  such  acquired  sense.  In 
the  absence  of  any  authority  In  this  state 
upon  this  question  (for  we  do  not  think  the 
case  of  Mordeeal  v.  Jacobi,  12  Rich.  Law, 
547,  throws  any  light  upon  the  question),  we 
are  compelled  to  resort  to  the  authorities 
elsewhere.  In  Globe  Milling  Co,  v.  Min- 
neapolis Elevator  Co.  (Minn.)  46  N.  W.  306, 
the  question  was  whether  the  title  to  certain 
grain  sold  vested  in  the  vendee.  By  the 
terms  of  the  contract  of  sale  the  grain  was 
sold  for  "cash  on  delivery,"  which  had  not 
been  compiled  with;  but  vendee  sought  to 
sustain  his  claim  by  proof  of  a  custom  pre- 
vailing In  that  locality,  whereby  the  title  was 
regarded  as  having  passed  when  certain 
things  were  done,  whatever  might  be  the 
terms  of  the  sale  agreed  upon  by  the  parties. 
But  the  court  said:  "A  local  usage  cannot  be 
proved  to  contradict  a  contract.  *  •  •  If, 
by  the  contract  of  sale  of  this  wheat.  It  was 
for  cash  on  delivery,  the  usage  cannot  make 
it  a  sale  on  a  credit."  In  Page  v.  Cole,  120 
Mass.  37,  the  action  was  to  recover  damages 
for  the  breach  of  a  contract  for  the  sale  of 
a  "milk-route,"  and  evidence  as  to  the  mean- 
ing and  effect  which  that  term  had  acquired 
by  usage  prevailing  In  that  locality  was  held 
competent.  In  Walls  v.  Bailey,  49  N.  Y.  464. 
the  action  was  to  recover  the  amount  due 
plaintiff  for  plastering  which  he  had  con- 
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tracted  to  do  at  so  mnch  per  square  yard,  and 
tt  was  hdd  competent  to  proTe  that  the  cus- 
tom was  to  measnre  the  openings  for  win- 
dows and  doors,  as  well  as  the  solid  walls. 
In  that  case  it  was  said  that:  "Every  legal 
contract  is  to  be  Interpreted  In  accordance 
with  the  Intention  of  the  parties;  and  usage, 
when  it  is  reasonable,  uniform,  and  well  set- 
tled, not  in  opposition  to  fixed  rules  of  law, 
not  in  amtradietton  to  the  exprett  temu  of 
ih«  amtract  [Italics  ours],  is  deemed  to  form 
a  part  of  the  contract,  and  to  ^ter  Into  tbe 
Intentions  of  the  parties."  In  Hinton  t. 
Lock^  6  Hill,  487,  the  action  was  on  a  von- 
tract  to  pay  the  plaintiff  so  much  per  day  for 
his  BOT-ices,  and  It  was  held  competent  to 
■how  that  the  nnirersal  custom  In  that  local- 
ity -was  to  count  a  day  as  10  hoars.  Of 
course,  the  term  "day"  could  not  be  regarded 
as  meaning  24  hours,  and  hence  it  was  com- 
petent to  show  how  many  hours  were  regard- 
ed as  a  day.  In  that  case,  however,  Bran- 
son, J.,  In  delivering  tbe  opinion  of  the  court, 
axpressly  disapproves  of  the  case  of  Smith 
T.  Wilson,  3  Barn.  &  Adol.  728,  where,  upon 
a  contract  to  pay  so  mnch  a  thousand  for  all 
the  rabbits  in  a  certain  W8ri>en,  it  was  held 
competent  to  show  that  in  that  part  of  the 
country  the  custom  was  to  construe  the  term 
^thousand"  as,  meaning  100  docra  or  1,200, 
because  he  said  that  would  be  allowing  the 
custom  to  contradict  the  express  terms  of 
tbe  contract  His  language  Is:  "No  usage 
OT  custom  can  be  set  op  for  the  purpose  of 
controlling  the  rules  of  law.  Nor  Is  such 
evidence  admissible  where  It  contradicts  the 
agreement  of  the  parties."  In  Ware  v.  Rub- 
ber Co.,  3  Allen.  84,  the  plaintiff  claimed  one- 
half  commissions  on  goods  consigned  to  him 
for  sale,  but  not  sold,  and  turned  over  to  con- 
signor, basing  his  claim  upon  a  custom  pre- 
TaiUng  in  that  locality.  Held,  that  evidence 
of  such  a  custom  was  incompetent  Chap- 
man, J.,  in  delivering  the  opinion  of  the 
court,  uwd  this  language:  "This  being  a 
written  and  express  contract,  the  evidence 
offered  In  respect  to  the  usage  of  commis- 
sion m«t;faants  to  charge  one-half  commts- 
slons  when  goods  consigned  to  them  In  the 
ordinary  way  for  sale  are  taken  back  is  not 
applicable  to  this  case,  for  an  expresb  con- 
tract cannot  be  controlled  or  varied  by  us- 
age." And  this  was  tbe  point  upon  which 
the  case  turned.  In  Ford  v.  Terrell,  9  Gray, 
401,  the  action  was  upon  a  contract  to  buiid 
an  octagon  cellar  wall  at  11  cents  per  foot, 
and  the  questicm  was  as  to  the  mode  of 
measurement  to  be  adopted  la  order  to  as- 
certain the  amount  of  work  done.  The  court 
seems  to  have  held  that,  as  the  contract  was 
silent  as  to  the  mode  of  measurement  It 
was  competent  to  Introduce  evidence  as  to 
tbe  custom  or  usage  in  such  cases  by  which 
the  mode  of  measurement  should  be  deter- 
mined; citing  1  Oreenl.  Ev.  {  2^.  In  Bar- 
ton V.  McKelway.  22  N.  J.  Law.  i«S,  the 
action  was  on  a  written  contract  for  the  de- 
Urery  of  a  spedfled  number  of  moms  moltt- 


caulis  trees,  of  not  less  than  one  foot  in 
height,  and  the  question  was  as  to  tbe  mode 
of  measuring  the  height  of  the  trees.  Held, 
that  it  was  competent  to  show  that  It  was 
the  universal  custom  prevailing  among  deal- 
ers In  such  articles  to  measure  only  the  ripe, 
hard  wood,  rejecting  the  green.  Immature 
top.  The  court  ^  Its  opinion,  say  that  the 
true  office  of  such  evidence  is  "to  Interpret 
the  otherwise  Indeterminate  Intention  of  the 
parties,  and  the  nature  and  extent  of  their 
contract,  and  fix  and  explain  the  meaning  of 
words."  In  Wilcox  v.  Wood,  0  Wend.  340, 
the  question  was  as  to  when— at  what  hour 
—a  lease  from  the  1st  of  May  to  the  lat  of 
May  In  a  succeeding  year  terminated;  and 
It  was  held  competent  fo  show  that  by  uni- 
versal custom,  such  a  lease  would  terminate 
at  12  m.  on  the  1st  of  May.  In  Grant  v. 
Maddox,  15  Mees.  &  W.  737,  the  court  went 
OB  far  as  In  any  other  case  which  we  have 
examined.  In  tliat  case  tbe  action  was  upon 
a  contract  to  pay  the  plaintiff,  for  her  serv- 
ices as  an  (^>era  slider,  so  much  per  week 
for  each  week  in  the  three  years  for  which 
she  engaged;  and  the  controversy  was  as 
to  whether  plaintiff  was  entitled  to  receive 
the  stipulated  sum  for  each  week  during 
the  whole  of  the  three  years,  or  only  for 
each  we^  during  the  theatrical  season  of 
those  years.  The  court  held  that  It  was  com- 
petent to  prove  a  custom  by  which  a  year 
was  regarded  as  only  the  theatrical  season, 
and  not  tbe  whole  calendar  year.  In  Hlg- 
glns  V.  Moore,  34  N.  Y.  417,  the  question  was 
whether  a  purchaser  of  grain  In  the  city  of 
New  YiM'k,  negotiated  by  a  broker,  would  be 
discharged  by  the  payment  of  the  purchase 
price  to  the  broker.  Held,  that  he  would 
not,  as  the  broker's  agency  terminates  when 
he  makes  the  sale,  and  he  has  no  authority 
to  receive  the  purchase  money,  and  that  evi- 
dence of  any  local  usage  In  New  York  to 
the  contrary  was  not  admissible  to  control 
the  general  role  of  law.  In  Bower  v.  Jones, 
21  E.  O.  li.  447,  it  was  held  that  where  there 
was  an  express  agreement  that  the  principal 
should  be  responsible  for  bad  debts,  proof 
that  the  custom  of  the  trade  was  that  com- 
missions should  not  be  allowed  on  bad  debts 
could  not  be  received,  because  In  violation 
of  tbe  express  terms  of  the  agreement 

From  this  review  of  the  cases  cited  above, 
as  well  as  from  the  examination  of  others, 
which  we  have  not  deemed  It  necessary  to 
cite,  it  Is  obvious  there  is  not  entire  harmony 
In  the  decisions;  but  we  are  of  opinion  that 
the  proposition  laid  down  at  the  outset  of 
this  discussion  is  supported  by  the  weight  of 
authority,  as  well  as  by  reason. 

Our  next  Inquiry  is  whether  the  contract 
which  constitutes  the  basis  of  this  action  is 
of  such  a  character  as  to  require  or  warrant 
a  resort  to  evidence  of  custom  or  usage  in 
order  to  explain  any  ambiguity  therein,  or 
to  interpret  the  meaning  of  terms  used 
therein  which  have  acquired  some  secondary 
meaning.   We  are  unable  to  discover  any 
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ambiguity  In  the  terms  of  the  contract  The 
amount  of  the  article  sold,  the  price,  the 
times  of  delivery,  and  the  time  and  mode  of 
payment,  are  all  distinctly  specified;  and  we 
are  equally  unable  to  discoTer  any  terms 
used  therein  which  require  any  Interpreta- 
tion. We  do  not  see,  therefore,  how  tlie  first 
defense  can  be  sustained. 

The  second  defense  set  up  In  the  answer  is 
thus  stated  in  the  argument  of  counsel  for 
appellant:  "That  the  plaintiff  himself 
brought  about  such  changes  in  the  orig- 
inal contract  of  sale  as  precluded  his  right 
to  commissions  under  it."  An  examina- 
tion of  the  answer  will  show  that  this  de- 
fense, as  abore  stated.  Is  not  therein  stated, 
for  all  the  allegations  in  reference  to  the 
several  changes  in  the  terms  of  the  contract 
of  sale  are  stated  to  have  been  proposed  or 
insisted  upon  by  the  plaintiff  as  agent  of  the 
purchaser,  and  not  as  broker;  the  language 
of  the  answer,  In  each  instance,  being  that 
the  several  alterations  were  requested  by 
the  plaintiff,  "representing  the  Caddo  Fer- 
tilizer Company,"  and  not  by  him  as  broker. 
Now,  it  is  conceded  that  the  plaintiff  bad  ef- 
fected a  valid  contract  for  the  sale  of  the 
fertilizers,  assented  to  In  writing  by  both 
vendor  and  vendee,  as  evidenced  by  the  sig- 
natures of  both  of  these  parties.  It  seems  to 
us  that  the  plaintiff's  connection  with  the 
matter  as  broker  terminated,  and  he  was 
then  entitled  to  his  commissions.  If,  after- 
wards, acting  as  the  agent  or  the  representa- 
tive of  the  purchaser,  the  plaintiff  sought  to 
procure  from  the  defendant  some  modifica- 
tion of  the  terms  of  the  sale,  we  do  not  see 
how  this  could  affect  his  right  to  commis- 
sions which  had  previously  been  earned. 

The  third  defense  set  up  in  the  answer  Is 
stated  In  the  argument  of  counsel  for  appel- 
lant in  these  words:  "That  the  customer  or 
purchaser  produced  by  the  plaintiff  was  not 
able  to  pay  for  the  material  according  to  the 
terms  agreed  upon."  In  the  first  place,  we 
do  not  find  any  allegation  In  the  answer  that 
the  purchaser,  the  Caddo  Fertilizer  Company, 
was  not  able  to  pay  for  the  fertilizer  pur- 
chased, and  there  is  no  allegation  of  insol- 
veucy.  The  nearest  approach  to  such  an  al- 
legation Is  that  the  purchaser  did  not  meet 
the  draft  drawn  upon  it  when  It  became 
payable,  and  requested  an  extension  "for 
the  reason  that  the  Caddo  Fertilizer  Com- 
pany were  not  able  to  pay  the  first  draft  at 
that  time."  (Italics  onrs.)  This  allegation 
does  not  usually  or  necessarily  imply  Insol- 
vency. Akers  v.  Rowan,  33  S.  C.  451,  12  S. 
E.  105.  And  something  more  is  necessary  to 
establish  a  charge  of  insolvency.  It  only  im- 
plies an  inability  to  meet  the  draft  at  ma- 
turity, and  not  an  inability  to  pay  the  debt, 
or  a  want  of  sufficient  assets  to  do  so.  -  The 
case  just  cited  shows  that  the  interpreta- 
tion placed  upon  the  words  "insolvent"  and 
"Insolvency,"  as  used  In  the  United  States 
bankrupt  act,  by  the  supreme  court  of  the 
United  States,  Is  not  recognized  hei^e  in  cases 


not  arising  under  such  bankrupt  act,  but 
that  those  terms  must  be  Interpreted  as  sig- 
nifying "that  condition  In  which  a  debtor 
is  found  when  bis  property  Is  insufficient  to 
yield  a  fund  sufficient  to  pay  his  debts, 
through  the  agency  of  the  process  of  law." 
It  la  very  manifest  that  there  Is  no  all^a- 
tlon  in  the  answer  which  would  bring  this 
case  within  the  rule  above  stated,  and  hence, 
upon  this  ground,  the  allegations  of  tbe  an- 
swer are  not  Bufflclent  to  siuttatai  this  third 
defense. 

In  addition  to  this,  while  It  may  be  true, 
as  a  general  proposition,  that  a  broker,  be- 
fore he  is  entitled  to  his  commissions,  must 
produce  a  purchase  willing  and  able  to  com- 
ply with  the  terms  of  the  contract  of  sale, 
yet  If  the  purchaser  produced  by  the  broker 
is  accepted  by  the  seller  without  any  mis- 
representation on  the  part  of  the  broker  as 
to  tbe  financial  ability  of  the  proposed  pur- 
chaser, and  without  the  suppression  by  the 
broker  of  any  knowledge  he  may  have  as  to 
the  financial  condition  of  such  purchaser, 
then  the  burden  of  proof  is  upon  the  seller 
to  show  that  the  proposed  purchaser  la  not 
able  to  comply  with  the  terms  of  the  con- 
tract. It  seems  to  us,  after  a  careful  ex- 
amination of  tbe  cases  cited  upon  this  point, 
some  of  which  we  will  notice  below,  that 
the  true  rule  upon  this  subject  is  well  stat- 
ed In  Coleman  t.  Meade,  13  Bush,  35S,  as 
follows:  "Tbe  broker  undertakes  to  furnish 
a  purchaser,  and  Is  bound  to  act  in  good 
faith  in  presenting  a  person  as  such,  and 
when  one  is  presented  the  employer  Is  not 
bound  to  accept  hira  or  to  pay  the  commis- 
sion, unless  be  (tbe  purchaser)  is  ready  and 
able  to  perform  the  contract  on  his  part  ac- 
cording to  the  terms  proposed;  but  if  tbe 
principal  accepts  him,  either  upon  the  terms 
then  ♦  ♦  •  agreed  upon,  and  a  valid  con- 
tract Is  entered  into  between  the  principal 
and  the  person  presented  by  tbe  broker,  the 
commission  Is  earned.  But  If,  as  was  the 
case  In  McGavock  v.  Woodllef  [20.  How. 
221],  the  principal  rejects  the  purchaser,  and 
the  broker  claims  his  commission,  he  must 
show  not  only  that  the  person  furnished  was 
willing  to  accept  the  offer  precisely  as  madeH 
but,  it  addition,  that  he  was  an  eligible  pur- 
chaser [by  which  we  understand,  was  a  per- 
son able  to  carry  out  the  contract],  and  sucli 
as  the  principal  was  bound,  as  between  him- 
self and  the  broker,  to  accept"  This  dis- 
tinction between  a  case  In  which  tbe  seller 
accepts  the  purchaser  offered  by  the  broker 
and  a  case  In  which  the  seller  rejects  such 
purchaser,  which  we  think  is  a  Just  and 
proper  distinction,  appears  to  be  Ignored  in 
some  of  the  cases,  and  disregarded  or  re- 
jected in  others.  In  Klmberly  v.  Hender- 
son, 29  Md.  512,  it  was  held  that  a  broker  Is 
not  entitled  to  his  commissions  unless  be 
finds  a  purchaser  able  and  wtlli'ng  to  carry 
oat  hia  contract  and  a  sale  Is  actuaUy 
made.  In  that  case  the  broker  did  find  a 
purchaser,  who  was  accepted  by  the  seller. 


Digitized  by  Google 


FAIBL7  0.  WAPFOO  MIIX3. 


117 


and  the  contiact  was  actually  executed;  but 
as  the  contract  contained  a  stipulation  ttiat, 
If  eitber  party  failed  to  comply  with  the  eon- 
tract,  he  should  pay  to  the  other  the  sum 
of  $1,000,  and  as  the  propoeed  purchaser  fail- 
ed to  comply,  and  paid  the  forfeit,  the  court 
held  that  the  broker  could  not  recover  his 
commissions  on  the  purchase  price  agreed 
upon,  but  only  to  the  amount  of  the  forfeit 
received  by  the  vendor.  That  case  is  not, 
therefore,  exactly  In  point  The  cases  of 
Duclos  V.  Cunningham,  102  N.  Y.  678,  8  N.  E. 
700;  IsellD,  7.  Qrlffltb,  62  Iowa,  668,  18  N. 
W.  302;  McLaughlin  v.  Wheeler  (S.  D.)  47 
N.  W.  816,— simply  hold  the  general  doctrine 
that  a  broker,  before  he  can  claim  his  com- 
missions, must  produce  a  purchaser  able  and 
willing  to  comply,  and  do  not  go  Into  the 
question  of  the  effect  of  the  seller's  accept- 
ing the  proposed  purchaser.  The  case  of 
Butler  V.  Baker  (K.  I.)  23  AU.  1019,  In  Its 
dicta,  Is  the  strongest  cited  by  appellant  up- 
on this  point  In  that  case  the  broker  found 
a  purchaser,  and  presented  him  to  the  owner 
of  the  land,  who  accepted  him,  and  entered 
Into  a  contract  upon  the  terms  proposed.  But 
when  the  last  payment  was  to  be  made  the 
purchaser  was  nmible'to  do  so,  and  the  court 
held  that  the  broker  was  not  entitled  to 
his  commissions^  The  conclusiw  reached  in 
that  case  seems  to  have  been  rested  partly 
upon  the  ground  that  the  vendor  knew  noth- 
ing of  the  financial  condition  of  the  pur- 
chaser, and  was  not  informed  as  to  his  con^ 
dltlon  by  the  broker,  which  the  court  said  it 
was  his  duty  to  do.  It  Is  also  there  said  that 
the  cases  differ  as  to  the  auestion  upon 
whom  the  burden  of  proof  rests  as  to  the 
financial  condition  of  the  purchaser,— some 
holding  that  the  burden  of  proof  Is  upon  the 
broker,  upon  the  ground  that  he  undertakes 
to  Qnd  a  purchaser  able  and  willing  to  buy, — 
and  cites  the  cases,  among  which  we  find 
the  case  of  Coleman  v.  Meade,  supra,  which, 
as  we  have  seen,  does  not  so  hold,  when  the 
vendor  accepts  the  purchaser,  but  just  the 
contrary,  and  then  cites  other  cases  showing 
that  the  burden  of  proof  rests  upon  the  T&a- 
dor,  concluding  ttiat  portion  of  the  opinion 
in  these  words;  "It  is  not  necessary  for  us 
to  decide  this  question,  for  the  reason  that 
no  testimony  was  offered  by  the  broker  to 
show  the  purchaser's  financial  ability,  while 
the  defendant  did  offer  such  testimony  as 
would  Justify  the  jury  In  finding  that  the 
purchaser  was  unable  to  comply  with  the 
contract"  It  Is  obvious,  therefore,  that  the 
tase  of  Butler  v.  Baker  affords  no  authority  as 
Tothequestionof  the  burden  of  proof.  InLovu 
V.  MUler  (Ind.  Sup.)  21  Am.  Rep.  192,  it  was 
held  that,  where  a  broker  employed  for  that 
purpose  produces  a  purchaser  who  enters  In- 
to a  valid  contract  with  the  owner  of  certain 
real  estate  for  the  purchase  of  the  same,  the 
broker  has  earned  his  cnnmlsslons,  notwith- 
standinff  the  fact  that  the  porctiasw  after^ 
wards  declin—  to  pttCorm  his  part  ot  tbe 


contract  In  that  case  nothing  is  said  as  to 
the  financial  ability  of  the  proposed  purchas- 
er, lu  Vinton  v.  Baldwin  (Ind.  Sup.)  45  Am. 
Bep.  447,  it  was  held  that  a  person  employ- 
ed to  procure. a  loan,  for  a  commission,  is 
entitled  to  his  commission  on  finding  a  per- 
son able  and  willing  to  make  the  loan,  al- 
though the  proposed  borrower  afterwards  de- 
clined to  aceept  the  loan.  In  that  case  the 
court  likened  the  case  to  that  of  a  broker 
employed  to  sell  real  estate,  In  which  case, 
the  court  said,  "It  Is  uniformly  held  that  the 
commissions  are  earned  when  a  purchaser 
Is  found,  able  and  willing  to  buy  on  the  terms 
prop(»ed,  •  ♦  *  and  does  not  depend  up- 
on the  ultimate  consummation  of  the  sale." 

From  this  review  of  tbe  authorities,  and 
after  due  consideration  of  ttie  reasons  upon 
which  they  are  based,  we  are  of  the  opinion 
that  the  facts  stated  in  the  answer  are  not 
sufficient  to  sustain  the  third  defense,  and 
therefore  there  was  no  error  In  sustaining 
the  demurrer  to  that  defense. 

It  only  remains  for  us  to  consider  what  Is 
stated  in  the  answer  as  to  the  third  defense, 
but  styled  In  the  argument  the  "fourth  de- 
fense." That  defense.  It  Is  claimed  In  the 
argument  of  the  counsel  for  appellant  raises 
the  following  question:  "Can  a  broker  who 
has  not  procured  a  license  to  do  business,  re- 
quired by  a  valid  city  ordinance,  maintain 
an  action  to  recover  his  commissions?"  It  is 
alleged  in  the  answer,  and  the  demurrer  ad- 
mits it  to  be  true,  that  the  plaintiff  had  fail- 
ed to  procure  a  license  to  do  business  ,  as  a 
broker  in  the  city  of  Charleston  for  the  year 
1890,  during  which  the  transaction  here  in 
question  took  place,  as  required  by  an  ordi- 
nance passed  by  the  ci^  council  of  Charles- 
ton tmder  the  authority  conferred  upon  said 
city  council  by  an  act  of  the  general  assem- 
bly <a  this  state  (Acts  18S1;  17  St  at  Large, 
582).  This  act  simply  invests  the  city  coun- 
cil with  authority  to  require  the  payment  of 
a  license  fee  from  any  person  engaged  in  any 
calling,  business,  or  profession  within  the 
limits  of  the  city  of  Charleston,  with  certain 
exceptions,  wlilch  need  not  be  stated,  and 
authorizes  the  city  council  to  pass  aucb  or- 
dinances as  may  be  necessary  to  carry  the 
intent  and  purposes  of  the  act  Into  full  effect. 
The  Intent  and  purpose  of  the  act  us  declar- 
ed In  Its  title,  Is  to  authorize  the  city  council 
to  Impose  "a  license  tax"  on  persons  en- 
gaged in  any  business  in  tbe  said  city.  But 
there  Is  nothing  in  tbe  act  declaring  It  to  be 
unlawful  for  a  person  to  engage  in  any  busi- 
ness for  which  a  license  may  be  required 
without  obtaining  such  license.  In  pursu- 
ance of  the  authority  thus  conferred,  the 
city  council  of  Charleston,  In  December,  1889, 
passed  an  ordinance  (set  out  in  the  record) 
which  provides  substantially  as  follows: 
Section  1:  "That  every  person  •  •  •  en- 
gaged to,  or  intending  to  engage  in.  any 
trade,  business  or  prctfeasloa  hoelnafter 
mentioned,  shall  obtain  oa  or  INCmo  the  fBOfh 
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day  ol  Jbhoiut.  A.  D.  1880,  a  license  there- 
for." etc.  Section  2  proTldes  that  "It  anjr 
person  or  persona  shall  exercise  or  carry  on 
any  trade,  buBlnesa,  or  profession,  for  •  •  * 
which  a  Ucrase  is  required  by  this  <»dlnluice 
without  taking  out  such  license  *  *  *  he, 
she  or  they  shall  fw  each  and  every  offensot 
be  subject  to  a  penalty  not  exceeding  flOOt 
*  *  *  and  the  same  shall  be  «itered  up  as 
a  Judgment  of  the  court,  and  execution  shall 
issue  against  the  prop^ty  of  the  defendant, 
as  for  the  collection  of  other  taxes  and  pen- 
alties." The  other  provtelons  of  the  ordi- 
nance do  not  seem  to  be  pertinent  to  the 
question  made  In  this  case,  except  tlut  bro- 
kers are  mentioned  as  amenalde  to  the  prort- 
slons  requiring  a  lic^B&  It  will  be  obs erred 
that  the  wdinance  contains  no  express  prorl* 
slon  making Itunlawfulforapersontoengage 
in  business  as  a  broker,  but  simply  ImiMses 
a  penalty  upon  a  person  who  dooi  not  obtain 
a  license.  It  is  conceded,  and  proper^  eon- 
ceded,  that  if  the  law  requiring  a  llcmse  ac- 
tually, and  in  termi^  dedares  that  the  busi- 
ness ia  question  Is  unlawful  unless  the  re- 
quiremmt  of  a  license  Is  complied  with,  then 
the  carrying  on  of  the  business  without  such 
license  is  prohibited,  and  a  contract  made 
under  it  cannot  be  enforced  In  a  court  of  jus- 
tice; for.  as  is  said  In  one  of  the  cases  here- 
inafter cited.  It  would  be  "^togethw  anoma- 
lous, not  to  use  any  harsher  term,  to  hold 
that  a  court  of  Justice  should  enforce  a  con- 
tract founded  upcm  an  act  which  is  absolute- 
ly forblddoi  by  the  lawmaking  department 
of  the  goTemment,"  or,  as  is  said  In  another 
case,  "it  would  Indeed  be  a  strange  antunaly 
If  a  contract  made  in  violation  of  a  statute, 
and  prohibited  by  a  penalty,  could  be  enforc- 
ed in  the  courts  of  the  same  country  whose 
laws  are  thus  trampled  upon  and  set  at  de- 
fiance." See  McConndl  v.  Kitchens,  20  8.  O., 
at  page  430,  and  ODonnell  t.  Sweeney,  5 
Ala.  468.  It  seems  to  ub,  however,  that 
eyea  where  the  statute  does  no^  in  e!q>re8S 
terms,  declare  the  act  unlawful,  or  proUblt 
the  carrying  on  of  the  business  In  question 
without  a  license,  yet  If  it  appoirs,  from  a 
conslderatiw  of  the  terms  of  the  L^slation 
in  quMtion,  that  the  legislative  Intent  was 
to  declare  the  act  unlawful,  or  to  prohibit 
the  carrying  on  of  the  business  without  a 
license,  then  no  contract  In  pursuuice  of 
such  business  can  be  enforced.  In  other 
words,  the  Inquiry  is  as  to  the  legislative  In- 
tend and  that  may  be  found,  not  only  in  the 
express  terms  of  the  statute  but  also  may  be 
implied  from  the  several  provisions  tfaeieof. 
See  Harris  v.  Runnels,  12  How.  79,  and  Nle* 
m^er  v.  Wright,  40  Am.  Rep.  72a  An  Im- 
portant elonent  which  enters  Into  the  In- 
quiry as  to  the  legislative  Intent  seems  to 
be  whether  the  license  Is  required  simply  as 
a  mode  of  raising  revenue,— a  tax,  pure  and 
simple,— and  that  the  poialty  is  imposed  as 
a  means  of  enforcing  the  payment  of  such 
tax,  and  not  for  the  purpose  of  prohibiting 


the  business;  for,  while  some  of  the  oises  do 
lay  down  the  broad  proposition  that  the  im- 
position of  a  penalty  hnpUes  a  pnAlbltion, 
we  do  not  think  tiiat  such  is  the  necessary 
Implication,  as  it  may  be  Imposed  slmi^  for 
the  porpose  of  enffncing  the  payment  of  the 
llceose  tax,  and,  if  so,  then  prohibition  1» 
not  to  be  implied.  We  will  next  notice  the 
cases  dted  in  the  aqmment,  which,  we  tliink, 
show  that  the  weight  of  autbori^.  as  well 
as  of  reason,  supports  the  views  hereinbe- 
fore set  forth. 

The  case  of  Westmoreland  r.  Bragg,  2 
Hill  (S.  a)  414^  is  not  in  pohil^  for  the  rea- 
son that  the  statute  not  only  forbids  the 
carrying  on  of  the  business  of  an  apothecary 
without  a  license,  but  also  expressly  de- 
clares all  contracts  made  by  an  onlioensed 
apothecary  In  the  course  of  his  business  "ut- 
terlj  void  and  of  no  effect."  In  McGomnell 
T.  Eitch^,  20  8.  C.  430^  the  wsaan  was  up- 
on a  contract  for  the  sale  of  fertilizers, 
which  the  court  held  Illegal  and  void  be- 
cause the  act  regulating  the  sales  of  such 
articles  had  not  been  cunplled  with,  and 
that  such  act  was  not  designed  sim^  for 
the  coUectlon  of  revenue,  but  to  protect  the 
public  from  imposition  and  fraud,  and 
hmce  a  sale  of  any  such  article  without  a 
compliance  with  the  requirements  of  the 
statute  was  Illegal  and  void.  It  la  obvious 
that  the  case  does  not  ap^  to  the  case  now 
under  consideration.  In  Miller  v.  Amman. 
14fi  U.  &  421,  12  Sup.  Ot  884,  the  action  was 
on  a  contract  for  the  sale  of  wine,  held  to 
be  "spirituous  or  vinous  liquor,"  by  a  per- 
son not  having  a  Uceiuae  so  to  sdl,  and  the 
court  hdd  that  the  contract  could  not  be  en- 
forced. But  in  that  case  the  ordinance  of 
the  city  of  Chicago  requiring  a  Ucenae  ex- 
pressly fcMTbade  the  sale  of  spirituous  or 
vinous  liquor  without  a  license;  and  did  not, 
as  in  this  case^  simply  require  a  pers^m 
gaged  In  such  business  to  obtain  a  license. 
That  case,  therefore,  differs  from  the  case 
now  under  cmisideration.  In  Holt  v.  Oreen 
(Pa.  Sup.)  13  Am.  Rep.  737.  It  was  hdid  by  a 
divided  court  (l^arswood  and  Williams  dis- 
senting that  a  ciHnmwclal  bn^or  who  had 
not  procured  a  license  as  required  by  the  act 
of  congress  is  not  entiUed  to  recover  his 
commissions  upon  a  sale  made  by  him.  The 
court.  In  Its  opinion,  admits  that  there  is  a 
conflict  of  authori^  upon  the  question.  In 
Johnsou  V.  Rulings  (Pa.  8iq^)  40  Am.  B^. 
181,  the  court  simply  follows  ^It  v.  Green. 
Buckley  v.  Humason  (Minn.)  16  Lawy.  Bep. 
Ann.  428,  S2  N.  W.  385,  simply  decides  that. 
Where  a  statute  or  an  ordinance  duly  au- 
thorized makes  a  particular  business  un- 
lawful for  unlicensed  persons,  any  contract 
made  In  such  business  by  mie  not  authoriz- 
ed is  vdd.  In  the  notes  to  that  case  a 
good  many  authorities  are  coUected  which 
seem  to  show  that  the  weight  of  authority 
Is  In  fiftvor  of  the  view  that  the  mere  re- 
quirement of  a  license  does  not  make  the 
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business  unlawful  without  sacb  license,  un- 
less the  statute  or  ordinance  either  express- 
ly or  impUedlf  declares  the  business  to  be 
unlawful  if  carried  on  by  a  person  without  a 
license;  and  this  Implication  may  arise 
from  the  fact  that  the  statute  has  in  view 
tiie  protection  of  the  public  health  or  mor- 
als, or  the  preTention  of  frauds  upon  the 
public.  In  the  case  of  Mandlebaum  t. 
Gregovich  (Nev.)  28  Pac.  121,  the  true  dis- 
tinction In  cases  of  this  kind  is  well  pointed 
out  in  the  following  language:  "Numerous 
autliorlties  are  cited  by  respondent's  counsel 
which  announce  the  general  doctrine  that 
a  penalty  Implies  a  prohibition,  -though 
there  be  no  prohibitory  words  in  the  statute, 
and  tliat  the  agreement  in  violation  of  the 
statute  prohibiting  or  enjoining  an  act  tibBth 
lately,  or  only  under  a  penalty,  cannot  be 
enforced.*  This  principle  is  applied  in  all 
cases  where  the  subject-matter  of  the  con- 
tract Is  forbidden  by  the  statute  [citing  the 
cases],  or  is  in  violation  of  a  statute  for  the 
protection  of  the  public  against  imposition 
or  fraud  [citing  cases,  but  omitting  the  case 
of  McConnell  v.  Kitchens,  supra,  which  is 
on  that  line],  or  for  the  protection  of  the 
public  health  or  morals  [as  In  the  case  of 
sales  of  spirituous  liquors],  or  where  the 
contract  Is  against  public  policy."  But  the 
court  goes  on  to  show  that  the  contract  there 
in  question  did  not  fall  within  either  of 
those  classes,  and  hence  there  was  no  lUe< 
gality  In  the  sale,  but  simply  an  Illegality 
in  the  conduct  of  the  seller,  in  not  procuring 
a  license,  for  which  he  may  be  subjected 
to  a  penalty,  but  the  sale  Itself  was  not  un- 
lawful. In  Shlppey  t.  Eastwood,  9  Ala.  200, 
the  action  was  on  a  note,  to  which  the  de- 
reuse  was  that  the  note  was  given  on  Sunday, 
in  violation  of  the  statute  forbidding  the 
transaction  of  any  worldly  business  on  Sun- 
day, with  certain  exceptions,  and  subject- 
ing the  ofCending  party  to  a  penalty;  and  it 
was  held  that  the  contract,  made  on  Sun- 
day, was  void.  The  court  does  go  on  to  say: 
"It  has  been  repeatedly  held  that  a  penalty 
inflicted  by  a  statute  upon  an  ofltense  Im- 
plies a  proliibltion,  and  a  contract  relating 
to  It  is  void,  even  where  It  Is  not  expressly 
declared  by  the  statute  that  the  contract 
stiall  be  void."  But  this  Is  a  mere  dictum, 
for  in  that  case  the  statute  did.  In  express 
terms,  forbid  the  making  of  any  contract, 
except  as  excepted,  on  Sunday,  and  hence 
there  was  no  necessity  for  implying  a  prohi- 
bition from  the  imposition  of  a  penalty. 
The  case  of  Woods  v.  Armstrong,  51  Ala. 
130,  Is  very  much  like  our  own  case  of  Mc- 
Connell V.  Kitchens,  supra,  and  falls  under 
that  class  of  cases  mentioned  In  Handle^ 
baum  V.  Gregovich,  supra,  where  the  sale 
of  tbe  fertilizers  was  made  in  violation  of  a 
statute  intaided  to  prevent  imposition  or 
fraud.  The  cases  of  Johnson  v.  Hudson, 
11  Bast.  180;  Cope  v.  Bowlands,  2  Mees. 
&  W.  149;  and  Smith  r.  Mawbood,  14  Mees. 


.&.  W.  452,— show  that  tbe  true  inquiry  in  all 
cases  of  tbls  kind  is  whether  the  legislative 
intent  was  to  declare  the  business  unlawful, 
if  carried  on  without  a  license,  or  simply 
to  impose  a  penalty  upon  the  person  who 
engages  In  such  business  without  a  license. 
If  tbe  former,  then  no  contract  made  In  the 
pursuit  of  such  business  can  be  enforced; 
hut  If  the  latter,  then  it  may  be,  and  tbe 
penalty  Is  simply  for  the  purpose  of  re- 
quiring the  person  engaging  In  the  business 
to  pay  the  license  tax  Imposed. 

liodking  at  this  case  in  the  light  of  these 
authorities.  It  seems  to  us  that  there  is  noth- 
ing either  In  the  statute,  or  In  the  ordinance 
passed  In  pursuance  of  such  statute,  which 
indicates  an  intention  to  declare  the  busi- 
ness of  broker  unlawful,  If  carried  on  with- 
out a  license,  but  that  the  real  object  was  tt> 
enforce  the  payment  of  the  license  tax  by 
Imposing  a  penalty  on  the  i>erBon  who  may 
engage  in  such  business  without  paying  the 
license  tax.  The  history  of  the  act  of  1870, 
under  which  the  city  council  of  Olmrleston 
undertook  to  impose  license  taxes  on  certain 
occupations  pursued  within  the  city  of 
Charleston,  as  well  as  that  of  the  act  of 
1881-82,  above  referred  to,  which  was  pass- 
ed to  repair  the  defect  In  the  act  of  1870, 
may  be  traced  In  the  case  of  Charleston  v. 
Oliver,  16  S.  C.  47,  and  the  case  between  the 
same  parties,  pracUcaUy,  in  21  S.  C.  318, 
and  shows  very  clearly  tliat  the  sole  object 
of  this  legislation  was  simply  to  enable  the 
city  council  of  Charleston  to  Impose  license 
taxes  in  aid  of  the  revenue  of  the  city,  and 
not  for  the  purpose  of  making  any  business 
or  occupation  unlawful.  Indeed,  the  very 
terms  of  the  city  ordinance  show  that  It 
was  not  the  object  to  make  the  busings  of  a 
broker  unlawful,  for  it  expressly  contem 
plates  that  the  business  of  a  broker  ma; 
be  lawfully  carried  on  in  the  city  of  Charles- 
ton for  a  part  of  the  year— until  the  20th  of 
January  of  tliat  year— without  a  license, 
wiilch  Is  a  clear  Indication  that  It  was  no 
part  of  the  legislative  intent  to  condemn  the 
business  of  a  broker,  as  contrary  to  the 
public  policy  of  the  city,  and  that  the  im- 
position of  a  penalty  on  a  person  who  en- 
gages in  the  business  of  a  broker  after  the 
date  without  obtaining  a  license  was  solely 
for  the  purpose  of  enforcing  the  payment 
of  the  license  tax  imposed  on  brokers,  and 
not  for  the  purimse  of  declaring  such  busi- 
ness unlawful.  We  do  not  think,  therefore, 
that  there  was  any  error  in  sustaining  the 
demurrer  to  what  is  stated  In  the  ausn-er  as 
a  third  defense,  which  is,  however,  claimed 
In  the  argument  to  be  a  fourth  defense. 

Under  this  view,  the  other  questions  dis- 
cussed In  the  argument,  as  to  the  place  of 
the  contract,  and  as  to  the  effect  of  the  in- 
terstate commerce  law,  do  not  arise,  and 
need  not,  therefore,  be  considered.  The 
Judgment  of  this  court  Is  that  the  judgment 
of  the  clrcnit  court  be  affirmed. 
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MANUF'G  CO.  et  aL 
CSnpreme  Court  of  North  Carolina.  Ma7l8,1806.) 

Appeal  from  saperior  court*  Wake  oonntr; 
HeaiT  R.  Starbnek,  Judge. 

Actum  br  L.  R.  Wyatt  and  others  agalnit 
the  Wheeler  &  Wilson  ManafiietailM  Company 
and  others.  There  was  a  Judirmeiit  tor  defend- 
snts,  and  plaintiffs  appeal.  Affirmed. 

StroBjS  &  Strong  and  J.  N.  Holdhig,  for  plaift- 
ttfla.  Atgo  A  Snow,  tm  defendutit 

FAXRCLOTH,  0.  J.  For  tiie  reaaonfe  assigned 
in  Carr  v.  Coke  (at  this  term)  22  S.  B.  16,  the 

Judgment  of  tibe  cooit  below  Is  sustained.  Af- 
Irmed. 

MONTGOMERY,  J.  (concurring).  This  case 
presents  tlie  same  question  that  was  heard  in 
Catr  T.  C<rice  (at  this  term)  22  S.  B.  16,  i.  e.: 
Oan  the  coorts  go  bdilnd  titie  records  of  tiie  gen- 
eral awaeatAj  to  consid^  the  method  by  whldi 
an  act  was  passed  wh«i  the  act,  on  its  face,  is 
in  due  form,  ratified  by  the  genuine  signatures 
of  the  presiding  officers,  in  the  presence  of  th^r 
respective  houses  assembled,  and  filed  with  the 
secretary  of  state,  as  the  custodian  of  all  the 
l^slatiye  acts.  In  Carr  v.  Coke,  supra,  there 
was  no  allegation  of  forgery  whatever,  and  any 
argument  based  on  such  ground  is  misleading, 
unjust  to  his  honor  below,  and  aside  fn»i  the 
legal  question  involved.  It  wna  stated  in  that 
case  that  the  question  was  one  of  jurisdiction, 
and  that  was  the  sole  question  under  review,  and 
the  reasoning  and  the  authorities  are  there  to  be 
found. 

A  suggestion  has  been  made  and  followed  op 
by  elaborate  arguments  to  the  effect  that  in 
numerous  instances  in  the  cases  of  grants  by 
the  state  of  the  same  land  to  two  parties,  at  dif- 
ferent dates,  this  court  has  gone  behind  the  great 
seal  of  the  state  attached  to  the  grants  issued  by 
the  ezecutive,~a  co-ordinate  branch  of  the  state 
government;  and  it  is  concluded  that  if  .the 
court  can  go  b^ind  the  great  seal  of  the  state, 
and  declare  the  act  of  the  executive  in  Issuing 
a  grant  to  the  junior  enterer  to  be  void  because 
the  second  entry  was  <^tained  in  fraud  and  with 
notice  of  first  eatrj,  therefore  the  court  can  as 
well  go  behind  the  legislative  record,  and  declare 
the  act  void  because  It  was  procured  Ijy  fraud  and 
the  tike.  Thereis  no  room  for  this  suggestion,  and 
the  argument  based  on  it.  I  think,  finds  no  sup- 
port in  the  Rqiorts  of  tlus  court  The  whole  is 
based,  I  think,  on  a  misamrriiension  of  the  facta 
in  this  case,  as  well  as  of  the  law  laid  down  by 
this  conrt  in  cases  heretofore  dedded.  No  case 
decided  by  tiiis  court  can  be  found  in  which  it 
Is  held  that  any  grant  of  land  by  the  state  with 
its  seal  affixed  by  the  executive  is  void  or  in- 
valid (except  when  the  entry  or  grant  is  so  de- 
fective that  the  ladd  cannot  be  located)  for  the 
reason  that  tihe  grant  was  obtained  by  (rand  op- 
en the  rights  of  the  first  raterer,  who  was  the 
junior  grantee,  nor  any  case  in  which  It  is  held, 
as  is  stated  in  the  argument,  that  "equity  va- 
cates B  patent  whldi  tiie  governor  signs  •  *  « 
because  it  is  procured  In  fraud  of  the  superior 
right  of  a  single  dtlzen."  On  the  contrary,  this 
court  has  uniformly  held  that  the  grant  or  pat- 
ent issaed  to  the  second  enterer  (first  grantee) 
passes  the  legal  titie  to  Oie  grantee,  and  declares 
that  he  holds  it  in  trust  for  the  first  enterer  (sec- 
ond grantee),  for  the  reason  that  he  obtained  bis 
grant  with  notice  of  the  equity  of  the  first  en- 
terer, and  in  fraud  of  his  rights,  and  the  court 
orders  the  said  grantee  to  convey  the  legal  title 
to  the  equitable  owner;  and  so  these  co-ordinate 
departments  work  In  harmony.  And,  in  case  of 
future  litigation  in  which  the  titie  was  involved, 
the  owner  would  have  to  invoke  this  grant,  ob- 
tained by  fraadulent  conduct  of  the  first  gran- 
tee, in  firder  to  establish  his  titie.  In  the  late 
case  of  Grayson  v.  English,  115  N.  C.  358.  20 


S.  B.  478.  his  honor  bdow  adjndged  diat  tin 
plaintiffs  *Wd  the  legal  titie  to  land  In  contro- 
versy in  trust  for  the  defendant,  and  that  said 
plaintiffs  execute  to  the  defendant  a  good  and 
■nffident  deed,  releasing  all  their  right,  titie,  and 
interest  In  lald  lunds";  and  this  court  affirmed 
the  Judgment  below,  on  numeroos  anthorities, 
Associate  Justice  Avery  delivering  the  0[Hnioo 
of  th^  conrt,  and  saying:  "The  junior  enterer, 
being  affected  by  it  [notice],  would  hold  nnder 
any  grant  taken  ont  by  him  subject  to  the  ri^t 
of  the  person  holding  the  older  entry  to  take 
out  a  grant  also,  and  nave  the  senior  grantee  de- 
clared a  trustee,  and  ordered  to  convey  to  him." 
So  we  find,  upon  the  authorities,  that  Jhis  conrt 
has  not  declared  the  "older  grant  itsned  by  the 
head  of  the  executive  department  noil  and  YoiA," 
but  has  allowed  it  to  stand,  and  adjusted  the 
eqnities  between  Interested  patties.  In  this  case. 
If  his  honor  had  impaneled  a  Jnry,  and  had  the 
pleadings  read  in  the  nsoal  manner,  and,  whoi 
evidence  was  offered  for  the  plaintiff's  purpose, 
had  hdd  the  evidence  incompetoit  the  same  qnea- 
tion  as  the  present  would  have  bera  preseoted; 
and  a  nseleee  formality  can  have  but  Uttle  bear- 
ing upon  the  fanportant  question  hit«d«d  to  be 
presented  by  the  pblntifl.    I^ere  la  no  aror. 

OIjABK,  J.  (dissentfaw).  This  case  resembles 
much  that  of  Carr  T.Ooln(at  this  term)  22S.BL 
16,  an  investigation  of  the  same  fraud  being 
asked,  and  it  »  unnecessary  to  repeat  the  rea- 
sons given  in  the  dissenting  opbiions  filed  in  tiiat 
case.  In  this  case  the  plaintiffs  claim  under  an 
assignment  executed  in  accordance  with,  the  laws 
heretofore  in  force  in  this  state,  and  which  legis- 
lature after  legislature,  indudtng  the  present  one, 
has  declined  to  alter.  Ihe  piaintifih  contend  tiiai 
such  assignment  Is  valid,  and  that  their  rights  are 
not  affected  by  the  pretended  "assignment  law," 
which,  after  being  defeated  on  its  passage  in  the 
present  general  assembly,  was  surreptitiously 
and  fraudulently  procured  to  be  signed  by  a  de- 
ception practiced  on  the  speakers.  The  action 
was  dismissed  below  on  the  ground  that,  taking 
the  allegations  to  be  true,— and.  Indeed,  th^  were 
not  seriously  controverted  on  tiie  argument.— 
tiie  court  had  no  jurisdiction  to  right  mis  great 
wrong  and  fraud.  Without  passing  upon  the 
doubtful  question  whether  the  validity  of  the 
statute  can  be  properly  questioned  in  the  some- 
what collatera)  way  It  Is  presented  in  this  casB» 
I  cannot  concur  in  the  reasons  given  for  the  ded- 
sion  by  the  court.  It  would  seem  that  certainly 
tho  speakers  of  the  two  houses  should  have  been 
allowed  to  testify  that  tiiis  fraud  had  been  prac- 
ticed on  tiiem,  and  that  their  signatures  bad  not 
been  knowingly  and  intentionally  placed  to  a 
bill  which  they  knew  had  not  been  passed,  bnt 
whidi  bad  been  defeated.  This  was  due  to  tiian, 
to  the  legislature,  and  to  the  people.  The  people 
are  entitled,  as  a  sacred  and  inviolable  right,  to 
be  governed  by  no  laws  save  those  enacted  by 
their  representatives  dulv  and  letfally  assembled. 
The  act  of  a  corrupt  and  nired  villain,  whose  prop- 
er place  is  in  the  penitentiary,  should  by  no 
process  of  reasoning  or  refinement  of  logic  be 
im[>Dsed  on  the  people,  in  express  contradiction 
to  a  vote  of  their  general  assembly.  The  power 
of  consolidated  wealth,  acting  through  the  dian- 
nel  of  a  pordiased  and  hireling  lobby  Ms  a  grow- 
ing evil  in  all  American  legislation.  The  soIemD 
and  unmistakable  issue  in  this  case,  brushing 
aside  all  mere  technicalities,  is  simply  this:  Shall 
the  law  be  what  the  representatives  of  the  pewle 
declare  it  shall  be,  or  shall  the  will  of  powerful 
and  menacing  combinations  of  capital,  acting 
tiirough  the  lobbyists,  with  which  they  every- 
where assail  lEgislative  action,  override  and  be 
substituted  for  the  popular  will?  To  a  fearful 
extent  this  has  been  the  result  In  congress  and  Id 
many  state  legislatures,  but  by  more  devious 
methods.  This  is  the  first  instance  In  which  one 
of  these  combinations,  failing  to  secure  its  end 
by  influencing  legislation  in  the  usual  mode,  has 
boldly  and  cjFnicaily  defied  the  action  of  the  gen 
eral  assembly,  and  set  aside  its  negative  vot«. 
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h7  ^adaleotlr  snbstitutlnp  tiie  defeated,  bill 
as  a  KeniiiQe  one,  and  procuniu  the  aninteatioiial 
ejenatnres  of  tlie  spcakera.  For  the  first  time 
in  American  hiitory  accumalated  capital  and  iti 
hirelinics  hare  dared  to  take  so  bold  a  step. 

We  are  asked  to  say  that  snch  action  is  beyond 
the  power  of  the  courts.  The  plaintiffs  hare  no 
power  to  call  the  Ittnalatnre  together,  and  the;r 
may  be  unable  to  satisfy  the  governor  that  their 
wrongs,  great  as  they  are,  are  sufficieot  to  t^x 
the  public  with  the  expendve  precedent  of  le- 
summoning  the  legislatnte  whenever  the  trwoA 
of  a  lobbyist  is  discovered.  Tta»e  is  an  easy, 
a  cheap,  and  speedy  remedy  by  setting  aside  the 
signatDres  as  rraadalenc,  upon  the  testimony  of 
the  speakers  to.  that  effect,  and  the  verdict  of  a 
jury.  Upon  the  verdict  of  a  jury  every  man  it 
dependent  for  the  protection  of  his  ^operty,  his 
reputation,  bis  liberty,  and  his  life.  Surely  it  is 
a  competent  tribunal  to  decide  whether  the  sig- 
natures to  a  piece  of  paper  were  knowingly  and 
intentionally  affixed  by  the  speakers  with  the  as- 
sent of  tlieif  respective  houses,  or  whetha  the 
Mil  had  been  defeated  on  lis  attempted  passage, 
and,  notwithstanding  sndi  defeat,  the  aignatnrea 
]|nd  certificate  of  the  speakers  had  been  thereaf- 
ter procured  by  a  bold  and  shameless  fraud.  Re- 
duced to  its  last  analysis,  the  question  is  simply 
whether  legislatures  snail  legislate,  and  whether 
the  time-honored  instil  ution  of  "twelve  good  men 
and  true"  shall  be  trusted  to  declare,  upon  the 
testimony  of  the  presiding  officers  of  tbe  two 
houses,  that  a  gross  fraud  was  perpetrated  on 
them  in  procurioK  their  signatures  to  a  bill  wbidi 
had  not  been  enacted  by  the  two  houses,  but 
had  been  tabled.  This  is  not  a  conflict  of  an* 
dioiity  between  the  legislature  and  the  court, 
nor  is  the  court  asked  to  go  behind  the  au- 
thenticated declaration  by  tbe  legislature  of  any 
action  it  has  taken.  The  very  question  to  be 
icreetigated  is  whether  tbe  legislature  author- 
ized such  authentication.  The  demurrer  admits 
that  it  did  not  The  court  is  simply  asked  to 
say  which  it  will  regard  as  valid, — the  action  of 
the  legislature  itself  in  voting  down  this  bill,  or 
that  of  a  lobbyist  in  afterwards,  by  fraud,  pro- 
curing the  unintentional  and  nntme  certificate 
of  the'speakers  that  it  had  passed.  It  is  not  an 
eccasion  when  public  policy  or  individual  rights 
can  tolerate  the  suppresaion  of  an  investigation. 
Vbe  investigation  should  be  full,  free,  and 
searching.  "The  lights  shonid  be  turned  on," 
not  off.  No  one  who  is  honest  and  pure  and  of 
good  repute  need  fear  an  investigation;  others 
have  no  claim  to  be  protected  from  it. 

AVERT,  J.  (dissenting).  But  for  the  direct 
anawor  in  the  concurring  opinion  Bled  in  this  case 
to  my  argument  in  Carr  v.  Ck>ke,  22  S.  E.  16, 
(  should  be  content  to  concur  in  the  dear  and  con- 
cise ^vseutation  of  the  points  made  by  Justice 
CLARK.  Dr.  Wharton,  one  of  tbe  most  em- 
InesA  authorities  on  criminal  law,  says:  "  'I^'or- 
<rery,'  at  common  law,  is  defined  by  Sir  William 
Blacfcstone  as  the  fraudulent  making  or  altering 
of  a  writing  to  the  prejudice  of  another's  rights, 
and,  by  Mr.  East,  as  the  false  making,  male 
aidmo.  of  any  writttti  instrument."  Tbe  plain- 
tiff allied  (1)  that  a  written  enrolled  bill  was 
fmudnlently  made;  (2)  that  it  was  used  to  the 
prejudice  of  the  rights  of  all  of  tbe  people  of 
North  Carolina,  in  that  it  restricted  the  aebtor 
in  bis  right  to  dispose  of  his  property,  and  in  that 
it  deprived  the  creditor  of  the  means  of  secur- 
ing what  was  due  to  him.  '  The  judge  below 
holds  that,  admitting  all  this,  the  court  has  no 
nower  to  remedy  the  great  wr<ing  to  which  the 
lieople  are  reluctantly  snbmitting.  The  act  of 
the  hireling,  who  was  Instrumental  in  prrpetrab 
!ng  a  fraud  so  prejudicial  to  the  public,  c^ 
tainljr  had  all  of  the  turpitude  of  the  most  hd- 
nous  of  technical  forg^ies,  and  it  is  needless  to 
discuss  the  question  whether  an  Indictment 
would  lie  f<xr  thai  offense.  Society  can  better 
afford  to  condone  the  crime  of  the  iniorant  negro 
vbo  m>  dnmdlr  signed  the  name  or  Major  Vass 
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to  an  order  for  10  pounds  of  bacon  (State  T. 
Collins,  115  N.  C.  716,  20  S.  B.  452)  thai^.  the 
great  wrong  of  procuring  the  enrollment  and 
ratification  as  a  law  of  an  instrument  prepared 
by  an  expert  agent  of  foreign  capitalists.  Yet 
the  perpetrator  of  the  petty  offense  is  sentenced 
to  hard  labor  in  the  penitentiary,  while  the  in- 
strument, as  well  as  the  authors,  of  the  most 
gigantic  fraud  known  to  history,  are  safely  en- 
trenched behiod  a  constitutional  quibble.  Under 
tiie  drcomstancee,  X  fail  to  comprehend  how  I 
have  heesi  unjust  to  the  learned  judge  who  heard 
the  case  below  in  charactedzing  the  conduct  for 
wbidh  he  held  that  the  law  afforded  no  redress 
as  morally,  if  not  legally,  a  forgery.  In  the  pres- 
ence of  a  great  danger,  which  threatens  the  very 
security  of  popular  govemm«it,  it  seems  to  me 
littie  less  tban  trifling  to  waste  time  In  discuss- 
ing the  speculative  question  whether  an  indict- 
ment would  lie  against  wrongdoers  if  discovered, 
wh^  the  burning  question  before  us  is  whether 
the  courts  can  or  will  first  incidentally  lend  their, 
aid  in  the  detection  of  tbe  suilty  parties  by  fer- 
reting out  the  fraud  and  vacatmg  the  covinous 
instrument 

It  is  solemnly  asserted  that  tiiere  is  no  room 
for  the  Bi^gestion  that  the  courts  had  ever  gone 
behind  a  grant  tar  land  issued  by  the  governor, 
and  that  the  argument  based  on  it  finds  no  sup- 
port in  the  reports  of  this  court."  Is  it  true 
or  untrue  that  equity  has  vacated  patents  signed 
by  the  chief  executive  for  100  years?  It  is  con- 
ceded that  the  courts  have  ordered  a  senior  gran- 
tee holding  nndra  a  junior  entry  to  convey  to 
the  junior  grantee,  whose  right  was  founded  up- 
on an  older  entry,  because  the  latter  was  "the 
equitable  owner.     If  the  claimant  under  the 

iroi'nger  grant  holds  tbe  equitable  estate,  it  fol- 
ows,  of  necessity,  that  the  prior  grant  by  the 
governor,  nndw  the  great  seal  of  the  state,  was 
ineffectual  to  convey  what  it  purported  to  pass,— 
tiie  beneficial  ownership  in  the  land;  ana  when 
the  courts,  in  the  exercise  of  their  equitable  ju- 
risdiction, required  the  hc^dw  of  the  legal  title 
to  convey  to  the  true  ovnier,  they  gave  precisely 
the  same  redress  that  was  afforded  in  all  other 
cases  where  a  deed  for  land  had  been  successfully 
impeached  for  fraud.  A.  gives  to  B.  $1,000  to 
buy  for  him  a  tract  of  land  that  Is  to  be  sold  by 
the  clerk  of  the  court  at  public  auction.  B.  pur- 
chases the  land,  pays  for  it  with  A-'s  money,  and 
causes  the  clerk  to  convey  to  him  instead  of  A. 
The  only  remedy  that  A.  has  now  is  to  file  a  com- 
plaint in  the  nature  of  a  bill  in  eauity,  and  ask 
that  B.  be  compelled  to  convey  the  legal  titie. 
whidi  he  has  procured  by  fraud,  to  the  rightful 
owner.  Would  it  be  miareprMentation  of  the 
law  in  such  a  case  to  say  that  equity  vacated  the 
deed  whidi  the  clerk  siints,  because  it  has  been 
procured  in  fraud  of  the  superior  right  of  the 
mon  who  furnished  the  money  to  pay  for  tiie 
land?  It  is  familiar  learning  that  parties  were 
under  the  former  practice  compelled  to  resort  to 
a  court  of  equity  for  remedy  in  a  vast  majority 
of  cases  of  fraud,  and.  even  where  courts  of  law 
could  take  cognizance,  there  was  generally  a  con- 
corr«it  jurisdiction  in  the  courts  of  chancery. 
8  Am.  &  JBiag.  Enc.  Law,  p.  651.  It  ia  equolly 
fsmiliar  learning  that,  where  parties  were  im- 
pelled to  invoke  the  aid  of  a  court  of  equity  to 
avoid  the  operation  of  a  conveyance  of  land,  it 
was  because  in  a  court  of  law  the  grantee  in  the 
deed  which  they  sought  to  impeach  was  de«ned 
to  be  the  owner,  and  to  hold  the  legal  estate,  hut 
subject  to  the  right  of  the  true  owner  to  resort 
to  equity,  and  force  him  to  convey.  In  all  such 
cases  the  deed  is  declared  ineffectual  to  pass  the 
benefidal  interest;  and,  when  its  operative  forc«* 
!b  destroyed,  it  is  properly  said  to  be  vacated. 
The  grant  is  vacated  for  fraud,  whether  a  decree 
for  cancellation  be  made  or  a  reconveyance  or- 
dered to  the  party  having  the  right  to  assert  an 
equity.  '  In  either  case  the  court  exercises  its 
equitable  jurisdiction  to  vacate  or  set  aside  a 
conveyance.  Adams.  Eq.  174.  In  the  supposed 
case  of  constructive  trust  which  bai  be&k  used  for 
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iHiutmtion  the  conveyance  1i  set  ulde  or  vacated 
by  compdlios  the  frandalent  grantee  from  the 
clerk  or  commlwioners  to  convey  the  legal  estate 
to  the  ri^tfnl  equitable  owner,  jost  as  the  Benlor 
grantee  is  compdled  to  conTey  to  the  jnnior  gran' 
tee,  who  haa  me  right  to  claim  egaltable  owner- 
ship. In  either  case  the  boldN  of  the  legal  es- 
tate Is  in  law  the  owner,  and  will  bold  the  prop- 
erty, unless  the  true  owner  invoke  the  aid  of 
equity  to  undo  the  fraud.  The  parallel  may  be 
extended  by  calling  attention  to  the  fact  that 
neither  the  clerk  nor  the  goremor  are  necessary 
parties  to  the  proceeding  to  vacate  the  deed  or 
grant  It  is  eqnally  nnnecessary  to  make  the 
two  predding  officers,  who  have  appended  their 
signatures  to  the  forged  UH,  parties  to  the  suit 
brotit^t  by  an  Interested  psirty  to  set  aside  or 
vacate  what  purports  to  be  a  ratified  act,  and 
have.it  declared  Inoperative  as  a  law.  It  ia  do 
misreiwesentation  of  fact  or  law  to  state  (hat 
ibey  have  merely  appended  their  signatures,  as 
■the  representatiTe  heads  of  the  legislative  depart- 
ment (in  accordance  with  the  requirements  of 
article  2,  8  23,  of  the  constitution),  to  a  bill,  Just 
as  ^e  governor  signs  and  attaches  the  seal  of  flie 
state  to  a  grsnt,  in  compliance  with  article  3, 
S  16.  With  all  of  the  additional  light  that  baa 
been  thrown  upon  the  issues  of  law  involved,  I 
am  still  unable  to  comprdiend  why  the  courts 
are  prohibited  from  declaring  that  a  paper  signed 
by  the  heads  of  the  legislative  branches  is  in- 
operative because  the  attestation  was  obtained 
by  fraud,  while  it  is  admitted  to  be  competent 
for  tiie  same  tribunals  to  adjudge  that  the  gov- 
ernor's grant  does  not  pass  the  equitable  interest, 
which  is  the  true  and  rifchtful  ownership  of  laud. 
The  only  difference  seems  to  be  that  the  signa- 
tures to  the  one  instrument  are  obtained  In  fraud 
of  the  rights  of  the  whole  body  of  the  people  of 
the  state,  while  but  a  single  individual  la  uitei^ 
ested  in  setting  aside  the  other. 

But  supposing,  for  the  sake  of  argument,  that 
when  the  judicial  arm  of  the  government  de- 
clares that  the  grant  of  the  governor  has  failed 
to  pass  the  equitable  estate,  whidi  it  purported 
to  convey,  it  is  not  trenchinR  upon  tiic  independ- 
ent province  of  the  executive  department  be- 
caose  the  court  concedes  that  the  legal  estate 
passes.  What  will  be  said  to  the  suggestion 
that  under  the  act  of  1798,  which  is  still  in  force 
(Code.  H  2786,  2787;  Hev.  Code,  c.  42,  S  29; 
Rev.  St.  c.  42,  S  3),  courts  of  law  were  empow- 
ered where  it  was  alleged  that  a  grant  bad  been 
issued  since  tbe  4th  of  July,  1776,  by  means  of 
"false  suggestion,  surprise,  or  fraud,"  to  repeal 
and  vacate  the  patent,  and  that  a  copy  of  tbe  de- 
cree may  be  filed  in  the  office  of  tbe  secretary  of 
state  as  notice  that  the  court  has  declared  the 
grant  of  the  governtv  null  and  void?  Does  not 
this  statute  provide  for  vacating  a  patent  both 
as  a  conveyance  of  the  legal  and  equitable  estate 
because  it  has  been  issued  "in  fraud  of  the  rights 
of  a  single  dtizen"?  This  proceeding  (formerly 
a  scire  facias;  now  a  i>etition)  was  allowed 
to  be  instituted  In  a  court  of  law  only  by  a 
senior  agaiiiBt  a  jnnior  grantee,  the  distinction 
being  carefully  drawn  that  the  remedy  of  the 
senior  enterer  against  the  senior  grantee  of  the 
same  land  for  ^ud  in  procuring  biB_grant  was 
in  chancery.  O'Krfly  v.  Clayton.  2  Dev.  &  B. 
246;  Crow  v.  Holland,  4  Dev.  417;  Carter  v. 
White,  101  N.  C.  30,  7  S.  £.  478.  So  thai  a 
grant  issued  In  fraud  of  the  rights  of  an  old» 
grantee  on  tiie  birthday  of  American  Independ- 
ence has  been  ever  since  its  execution  liable  to 
be  repealed  and  vacated  by  a  common-law  court, 
and  pronounced  inefFectual  to  convey  any  inter- 
est eithn  in  law  or  equity,  because  it  could  be 
shown  to  have  been  obtained  by  fraud.  If  the 
courts  can  go  back  nearly  120  years  to  vacate  for 
fraud  a  grant  signed  by  the  governor,  and  order 
its  decree  to  be  filed  in  the  omce  of  the  secretary 
of  state  as  notice  to  the  world,  why  should  it  im- 
peril the  independence  of  the  legislative  depart- 
ment to  declare  null  and  void,  and  racate  for 
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fraud,  forged  paper  deposited  In  the  very  same 
office,  and  purportimr  to  be  a  statute,  si^ed  by 
presiding  officers,  when  it  was  in  fiict  uie  cov- 
inous work  of  a  fo^er? 

It  is  suggested  that  where  a  jnnior  grantee 
causes  a  senior  grant  to  be  set  aBi4e  for  fraud. 
If  future  litigation  should  arise  involving  the  ti- 
tle, the  former  "would  have  to  invoke  this  grant, 
obtained  by  the  fraudulent  conduct  of  the  first 
grantee,  in  order  to  establish  his  title."  Is  this  a 
soond  legal  proporitlwit  I  think  it  is  very  clear- 
ly untenable.  When  sudi  junior  grantee  is  com- 
pelled to  eject  a  trespasser,  he  need  offer,  in  order 
to  establish  his  prima  fade  right  to  recover,  noth- 
ing but  the  grant  to  himsdf  from  the  state.  Hol>- 
ley  V.  Griffin,  104  N.  O.  116,  10  S.  B.  142. 
Should  the  trespasser,  whether  he  should  be  the 
original  senior  grantee  or  bis  heirs  or  another,  set 
up  the  older  grant  in  ord»  to  diow  a  better  out- 
standing title,  it  wocld  wly  render  it  necossry 
to  offer  in  reply  the  record  of  the  suit  in  equity 
In  which  the  grant  was  vacated,  in  order  to  estop 
the  grantee  or  his  heirs  or  to  dis^ve  the  allegn- 
tioQ  of  aaoth^  that  there  was  a  better  outstand- 
ing title.  Isler  T.  Harrison.  71  N.  O.  64;  Davis 
V.  Hl^ns,  87  N.  G.  300,  and  cases  dted.  If  tbe 
junior  grantee,  after  obtaimng  his  decree  to  set 
aside  the  senior  grant,  should  attonpt  to  use  it 
in  dcraigning  his  title  against  a  trespasser  in  pos- 
session, tbe  latter  could  still  compel  him  to  rely 
upon  the  junior  grant  by  offering  in  evidence  the 
record  of  the  same  suit,  shewing  tliat  the  grant 
relied  on  bad  been  declared  invalid. 

I  regret  that  it  has  become  necessary  to  draw 
in  question  such  plain  elementary  [ffinctples  in 
order  to  sustain  the  soundness  of  the  condusion 
reached  by  tiie  court  in  these  cases,  I  still  con- 
fidently maintain,  npmi  the  plain  prindples  stat- 
ed and  the  autiiorities  dted,  that,  when  a  grant 
from  the  governor  falls  to  peas  the  eqaitable  es- 
tate as  against  a  more  mentorious  claimant  the 
courts,  in  so  dedaring  and  decreeing  a  convey- 
ance of  the  legal  estate  to  the  ri^tful  owner,  ad- 
judges tiie  grant  meffectual  originally  and  void 
as  a  converance  of  tlie  equitable  or  beneficial  es- 
tate. 

(»  Oa.  2S6) 

JONES  et  ux.  T.  HURST. 

(Suiveme  Oourt  of  Qeot^    Jan.  14,  ISKt.) 

Ahb:*dmiiit  or  Fbtitiok  —  Bmoibsion  or  Sbk!>- 
irr's  Dbbd. 

1.  The  amendments  to  the  sheriff's  petition 
were  properly  allowed.  TTiere  was  enough  in 
amend  by.  lie  amendments  were  germane.  an<l 
they  did  not  set  up  a  new  and  distinct  cause  of 
action.  If,  at  the  Isst  trial,  any  question  as  in 
these  matters  could  otherwise  have  arisen,  the 
direction  given  by  this  court  in  this  case  when  it 
was  here  before  put  the  right  to  amend  beyoml 
question,  and  the  proprie^  of  allowing  tbe  amend- 
ments offered  was  therefcoe  free  from  doubt 

2.  There  was  no  error  in  overruling  the  de- 
murrer to  tJie  petition  as  amended.  The  verdict 
was  in  exact  accord  with  tbe  substantial  justice 
of  tbe  case,  and  tiiere  was  no  erm  tcQuiiing  a 
new  Mai. 

(Syllahui  by  the  Court) 

Error  from  saperior  coart,  Buifee  county; 
H.  C.  Roney,  Jndge. 

Action  by  O.  W.  Hurst  agalnat  Lindsey  E. 
Jones  and  wife  and  otbers.  Judgmeut  for 
plalntiir,  and  defendants  Jones  and  wife  brlof; 
errop.  Affirmed. 

Johnston  .&  Brlnson,  for  plaintiffs  In  error. 
J.  S.  &  W.  T.  Davidson,  W.  E.  Simmons,  and 
B.  H.  Callaway,  for  defendant  In  eenx. 
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LUMPEIN,  J.  This  case  was  before  this 
coart  at  the  Mard)  term,  1893.  See  91  Ga. 
338, 17  &  BL  635.  The  Judgment  of  the  lower 
court  In  oTermling  the  demurrer  filed  by 
Jones  and  wife  to  the  petition  of  Hurst,  the 
sheriff,  was  then  reversed,  with  direction  that 
the  latter  be  permitted  to  amend  as  Indicated 
to  the  opinion  wlilch  appears  in  the  Tolnmes 
above  cited.  Amendments  were  made  and  the 
case  tried  again,  resulting  In  a  verdict  set- 
ting aside  the  sherUTs  deed  to  Mrs,  Jones, 
and  the  case  is  brought  here  again  by  Jones 
and  wife,  who  seek  to  reverse  a  judgment 
refusing  a  new  trlaL 

The  only  question  of  any  consequence  now 
presented  is  whether  or  not  the  trial  Judge 
ought  to  have  allowed  the  amendments  in 
question  over  objections  alleging  that  the  orig- 
inal petition  of  the  sheriff  contained  nothing 
to  amend  by,  and  that  the  offered  amend- 
ments wm  not  germane,  but  sought  to  In- 
trodnce  a  new  and  distinct  cause  of  action. 
We  think  the  court  was  right  in  allowing  the 
amendments.  The  original  petition  of  the 
sheriff  contained  allegations  amply  sofflcloit 
to  authorize  setting  aside  the  sale  made  by 
him  to  Mrs.  Jones.  The  defect  of  the  petition 
was  that  he  failed  to  allege  any  reason  wtiy 
he  bimsdf  had  any  right  to  ask  that  It  be 
set  aside.  He  did  not,  however,  distinctly 
deny  that  he  had  received  and  violated  tlie 
order  which  had  been  sent  to  him  to  postpone 
the  sale,  which  fact,  had  It  been  stated  in 
lUs  petition,  would  have  shown  that  be  had 
become  sobject  to  liability,  and  therefore  had 
a  right  to  attack  the  sale.  He  simply  failed 
to  allege  raough,  and,  as  stated  In  the  formor 
opinion,  was  Intentionally  and  deliberately 
guflty  of  suppressing  the  facta  concerning 
his  own  fiiHure  of  duty.  We  are  still  of  the 
opinion  that  his  UabOlty  in  the  respect  in- 
dicated was  the  gravamen  of  the  sh^UTs 
r^t  of  action;  and,  as  he  had  alleged  in  his 
petition  everything  else  substantially  neces- 
sary, we  thought,  and  we  still  think,  he 
should  be  permitted  to  make  the  additional 
averment  essential  to  complete  his  cause  of 
action.  The  exprraslon  used  by  the  writer  on 
page  841  of  91  Ga.,  and  page  635,  17  S.  BL, 
"that  he  alleged  nothing  which  would  give 
bim  the  right  to  disturb  or  hiterf^  with  tlie 
sale,"  does  not  mean  that  he  had  alleged 
nothing  showing  that  the  sale  ought  to  be 
set  aside^  but  irimply  that  the  sberllf  had- 
failed  to  allege  facts  showing  a  right  on  bla 
part  to  attach  It  It  however,  at  the  last 
trial,  any  doubt  as  to  the  propriety  of  al- 
lowing the  amendments  could  otherwise  hare 
existed,  it  was  removed  by  the  Erection  this 
court  had  already  given  tn  the  case.  We  said: 
*r[n  Mder  that  no  misunderstanding  may  arise 
In  the  further  prepress  of  this  litigation,  how- 
ever, we  have  directed  that  this  right  Ito 
amend  bis  petition  as  indicated]  be  still  pre- 
served to  hlmr'  meaning,  of  course,  the  aba- 
UL  We  thought  the  record  disclosed  good 
■masons  for  giving  this  direction,  notwlth- 
standins  tlie  evasions  hi  the  sheriff's  petition. 


Under  section  4284  of  the  Code,  we  had  -un- 
doubted authority  to  give  this  direction;  and, 
even  If  the  trial  Judge  were  of  the  opinion 
that  the  amendments  were  not  allowable  un- 
der the  strict  roles  of  practice,  he  was  nev»^ 
theless  right  tn  otieying  the  direction  given 
by  this  court.  We  do  not  care  to  again  go 
over  the  facts  of  this  complicated  litigation. 
We  are  abundantly  satisfied  that  the  verdict 
was  in  exact  accord  with  the  substantial  Jus- 
tice of  the  case,  and,  except  as  above  in- 
dicated, no  question  is  now  presented  for 
adjudication  requiring  farther  noticsk  JaUg- 
meat  affirmed. 

(86  Oft.  i») 

HOOD  V.  CULVER. 
(Supreme  Court  of  Georgia.  Nov.  26,  1881.) 
New  Trial — Brief  of  Evidbncb. 
Whether  or  not  a  report  of  evidence  taken 
by  an  auditor,  whidi  was  filed  in  court  aud  sub- 
mitted to  the  jury  on  the  trial  of  exceptions  to 
the  auditor's  report,  could  be  properly  approved 
as  a  brief  of  ttie  evidence  Introduced  at  that 
trial,  yet  when  the  same  was  in  fact  approved  as 
such  brief  by  the  trial  jndge.  and  no  exception  to 
tliia  action  was  taken,  and  the  order  of  approval 
was  never  vacated  nor  set  aside.  Ihe  paper  In 
question  was  at  least  so  far  ■  brief  of  evidence 
as  to  Iw  amendable  by  substituting  for  it  a  proper 
and  correct  brief,  duly  made  ou^  and  approved 
by  the  judge;  and  it  was  not  erroneous  eitiier  to 
allow  such  an  amendment  to  be  nude  or  to  refuse 
to  dismiss  the  motion  for  a  new  trial  for  want 
of  a  proper  brief  of  evidoice,  In  case  the  movant 
should  file  the  amended  brief  wi^in  a  reasonable 
time  fixed  by  the  Judge's  order. 
{Sylhtbns  by  the  Gonrt) 

Error  from  city  court  of  Atlanta;  How> 
ard  Tan  Epps,  Judge. 

Action  by  Eliza  Hood  against  W.  A.  Cul- 
rer.  From  an  order  denying  a  motion  to 
dismiss  a  motion  tor  a  new  trial,  and  al- 
lowing an  amended  brief  of  evidence  to  be 
filed,  plaintiff  brings  error.  Affirmed. 

B.  J.  Jordan,  J.  A.  Anderson,  and  Dorsey. 
Brewster  &  Howell,  for  plaintiff  in  error. 
Jno.  O.  Reed  and  M.  Foote,  Jr„  for  defend- 
ant In  error. 

SIMMONS,  O.  J.  This  ease  was  referred 
to  an  auditor,  who  made  a  report,  to  which 
aceptious  wrae  filed  by  both  parties,  and 
these  exceptions  were  submitted  to  a  Jury. 
The  only  evidence  Introduced  before  the 
Jury  was  the  evidence  contained  In  the  re- 
port filed  by  the  auditor,  which  was  read  to 
them  by  agreement  of  counseL  The  Jury 
found  against  the  exceptions  of  the  plain- 
tiff, and  he  made  a  motion  for  a  new  trial, 
which  concluded  as  follows:  "Movant  flies 
herewith  the  report  of  the  evidence  In  said 
case  submitted  by  the  auditor  with  said  re- 
port, as  the  brief  of  evidence,  and  he  prays 
that  the  court  ^»prove  the  same,  as  it  con- 
tains all  the  evidence  Introdnced  on  the 
trial.'*  TbB  court  granted  a  rule  nisi,  which 
contained  these  words:  "The  brief  of  evi- 
dence mmtioned  in  said  motion  is  hereby 
ordwed  to  be  filed  with  the  same^  and  it  Is 
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hereby  approred."  The  motion  was  amend- 
ed by  ailing  that  "the  defendant's  coun- 
sel contended  that  all  of  the  eridenee  re- 
ported by  the  auditor  was  pertinent  to  the 
tsaae  thai  on  trial,  and  should  therefore  be 
read  to  the  Jury;  to  which  the  plaintiff's 
counsel  assented;  and,  the  court  ordering 
accOTdlngly,  alt  of  said  erldMice  was  there- 
fore read  to  the  Jury."  The  rule  nisi  ee* 
the  bearing  of  the  motion  instanter,  but  it 
was  not  beard  nntU  more  than  30  days  after 
tlie  filing  of  the  motion.  At  the  hearing,  the 
defendant  moved  to  dismiss  the  motion,  on 
the  ground  that  no  brief  of  evidence  had 
been  filed  as  contemplated  by  the  act  of 
1S89,  and  that  the  brief  approved  and  filed 
was  an  original  record  in  the  case,  and 
could  not  be  tafeen  from  the  flies  of  the 
court  and  treated  as  a  part  of  the  evidence. 
After  argument,  the  court  passed  an  order 
that  the  motion  to  dismiss  be  sustained  un- 
less the  movant  for  new  trial  should,  on  or 
before  a  date  mentioned  in  the  order,  file 
an  amended  brief  of  the  evidence  in  con- 
formity to  law,  and  that  the  motion  for  a 
new  trial  be  reset  for  hearing  on  that  date. 
Before  that  day,  the  movant  filed  a  brief  of 
evidence  In  compliance  with  the  order.  The 
granting  of.  this  order  Is  excepted  to  by  the 
defendant 

It  was  Insisted  In  the  argument  before  us 
that  the  movant  for  a  new  trial  had  no 
right  to  use  as  a  brief  of  the  evidence  an 
original  paper  belonging  to  the  flies  of  the 
court,  and  that  the  original  report  of  the 
evidence,  which  was  attached  to  his  motion 
for  a  new  trial  as  a  brief  of  the  evidence, 
was  not  a  brief  of  the  evidence  at  all,  with- 
in the  meaning  of  the  statute,  and,  being 
void,  there  was  nothing  to  amend  by;  hence 
the  court  erred  In  allowing  the  movant  to 
substitute  a  copy  of  the  same  as  a  brief  of 
the  evidence  after  the  time  for  filing  a  brief 
of  the  evidence  had  passed.  Whether  orig- 
inal peters  can  ever  be  property  need  in 
making  up  a  brief  of  evidence  or  not,  we 
are  satisfied  tbat  the  plaintiff  In  error  did 
not  ma^e  the  proper  motion  In  the  court  be- 
low. Admitting,  for  the  sake  of  the  argument, 
tbat  It  was  improper  to  use  the  original 
papers  as  the  brief  of  evidence,  and  tbat  It 
was  Improper  tor  the  judge  to  approve  the 
same  as  a  brief  of  the  evidence,  yet  we  do 
not  think  this  approval  was  void.  The  most 
that  could  be  said  of  it  would  be  tbat  It 
was  erroneous.  If  the  Judgment  approving 
this  as  a  brief  of  the  evidence  was  not  void, 
but  simply  erroneous.  It  was  a  valid  Jndg^ 
ment  until  set  aside,  and  the  plaintiff  in 
error  ought  to  have  moved  to  vacate  it,  In- 
stead of  moving  to  dismiss  the  miotlon  for  a 
new  trial.  Tate  v.  Ortfiltb,  83  Ga.  153,  9  S. 
E.  719;  Lewis  v.  Mortgage  Co.  (last  term), 
21  S.  E.  224.  If  be  had  made  a  motion  to 
vacate  the  Judgment  approving  this  as  a 
brief,  and  the  motion  had  been  granted,  a 
motion  to  dismiss  would  have  been  in  order, 
because  no  brief  of  the  evldoice  would  have 


been  filed  within  the  time  prescribed  by  law. 
The  Judge  having  approved  the  paper  In 
question  as  a  brief  of  the  evidence,  and  the 
Judgment  of  approval  not  being  void,  there 
was  a  sufficient  brief  to  authorize  him  to 
pass  the  order  allowing  the  movant  to 
amend  by  substituting,  within  the  time  spec- 
ified, a  copy  of  the  paper  which  he  had  ap- 
proved as  a  brief  of  the  evidence.  JTudgment 
affirmed* 

(96  Oa.  78) 

RICHMOND  &  D.  R.  00.  v.  MITCHELL. 
(Supreme  Court  of  aeoriia.    Nov.  26,  1894.) 

ATTACHHBtIT — DbHUBRBS  —  TlHB  OF  INTBBP081N& 

— Rkmarks  op  CouuaBL— Injury  to  Empu)y« 
Dbfeotivb  Railkoad  Track. 

1.  While,  under  section  3310  of  the  Code,  flie 
defendant  in  an  attachment  case  ma;  appear  and 
defend  at  any  tlnce  before  final  jadgment,  all  de- 
fenses must  be  submitted  and  dispogod  of  in  tbeir 
proper  order;  and  conseQuently  such  defendant 
camiot,  after  pleadit^  to  the  merits,  and  a  term 
has  passed,  interpose  and  have  adjudicated  special 
demurrers  to  the  plaintiffs  declaration,  relating 
only  to  matters  of  form,  and  not  vital  to  the 
plaintiff's  cause  of  action. 

2.  The  improper  language  used  by  counsel  for 
the  plaintiff  in  their  argnmenta  to  the  jnry  was 
not,  in  view  of  the  rebuke  administered  by  the 
presiding  judge,  and  the  instructions  given  by  him 
to  the  jury  with  respect  thereto,  of  such  charac- 
ter as  to  authorize  the  declaring  of  a  mistrial,  or 
the  granting  of  a  new  trial.  Its  injurious  effpct, 
if  any,  was  doubtless  counteracted  by  the  action 
taken  by  the  judge. 

3.  The  irfaintiff.  an  employ^  of  a  railroad 
company,  having  been  injured  by  a  locomotivr"  of 
the  defendant  in  the  state  of  Alabama,  and  the 
employer  being,  under  the  law  of  that  state,  lia- 
ble to  answer  in  damages  for  personal  injariea 
received  by  an  employ^  in  the  service  or  business 
of  the  employer,  when  such  injuries  are  "caused 
by  reason  of  any  defect  In  the  condition  of  the 
ways,  works,  madiinery  plant  connected  with, 
or  used  in,  the  business  of  the  •  •  •  em- 
ployer," and  there  being  evidence  introduced  by 
the  defendant  from  which.  In  connection  with  evi- 
dence Introduced  by  the  plaintiff,  the  jury  could 
reasonably  infer  that  the  track  of  the  defendant, 
at  the  place  where  the  plaintiff  was  injured,  was 
full  of  coal  and  coke,  in  most  places  as  higbes  th« 
rails,  and  In  some  places  higner,  and  was  "dan- 
gerous  for  men  to  switch  around  at  night";  that 
the  track  had  been  in  this  condition  for  som" 
time:  and  that  the  injuries  complained  of  were 
attributable  to  these  obstructions  on  the  track, — a 
verdict  in  the  plaintiff's  favor,  was  not  imwar- 
ranted. 

4.  No  error  requiring  the  granting  of  a  new 
trial  was  committed,  either  in  admitting  or  re- 
jecting evidence,  or  la  the  charges  complained  of : 
the  requests  to  charge,  so  far  as  1^1  and  perti- 
nent, were  snffiriently  covered  by  the  general 
chai^;  the  verdict  was  not  excessive;  and,  on 
the  whole,  there  was  no  abuse  of  discretion  in 
refusing  a  new  trial,  especially  as  this  is  the  sec- 
ond verdict  in  the  plaintiff's  favor  which  has  bad 
the  approval  of  the  trial  Judge. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta; '  T.  P. 
Westmoreland.  Judge. 

Action  by  W.  3.  Mitchell  against  the  Rich- 
mond &  Danville  Railroad  Company,  lessee. 
FlaintUf  had  Judgment,  and  defendant  bringa 
error.  Affirmed. 

The  following  is  the  official  repwt: 

In  opening  argument,  Mr.  Slaton,  of  anuud 
tor  the  plaintiff,  referred  to  statements  In 
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vridence  of  Regan,  Shaffer,  Bond,  and  Har* 
dee,  and  used  subatantially  the  following  lan- 
goace  In  reference  thereto:  "Such  statemoitB 
are  not  worthy  of  credit  They  are  made  by 
men  In  the  employment  of  defendant,  and 
were  donbtless  extorted  from  them  by  fear 
of  losing  their  JobB."  Defendant's  counsel 
arose,  and  reserved  an  exception  to  this  lan- 
guage, on  the  ground  that  there  was  no  evi- 
dence to  justify  such  aspersions  upon  the 
poBon  making  such  statem«it8,  or  upon  the 
defradant.  and  that  the  counsel  had  gone  out- 
side of  the  record,  in  a  manner  calculated 
to  inflame  the  Jury,  and  thereupon  moved 
the  court  to  declare  a  mistrial  on  account  of 
such  Improper  statement.  The  court  reproved 
plaintiff's  counsel,  who  withdrew  and  retract- 
ed the  remark.  The  court  also  stated  to  the 
Jury  that  the  remark  was  Impropw,  and  that 
tbey  must  not  consider  the  same,  and  with- 
drew from  them,  as  far  as  it  was  possible 
for  the  court  to  withdraw  it,  the  effect  of 
such  statement  Counsel  for  the  defaidant 
renewed  his  motion  to  declare  a  mistrial,  on 
the  ground  that  such  language  was  uncalled 
for  and  unpardonable,  and  that  It  was  Impos- 
sible for  the  court,  a  formal  withdrawal 
of  such  remark  from  the  Jury,  or  caution  to  ■ 
them  not  to  be  Influenced  thereby,  or  for  the 
counsel,  by  a  formal  retraction  of  such  lan- 
guage, to  avoid  the  natural  prejudice  which 
would  be  excited  in  the  mind  of  the  Jury. 
The  motion  was  overruled.  Mr.  Glenn,  of 
plaintiff's  counsel.  In  his  closing  argument  to 
the  Jury,  In  commenting  upon  the  "contract" 
by  which  plaintiff  had  agreed  with  defendant 
not  to  go  in  between  cars  for  the  purpose  of 
coupling  or  uncoupling  without  a  stick,  which 
contract  la  In  evidence,  stated  to  the  Jury 
that  the  supreme  court  bad  passed  upon  that 
contract,  that  the  case  bad  been  to  the  su* 
preme  court  and  that  the  Jury  In  the  former 
trial  of  the  case  must  have  given  plaintiff  a 
verdict  Defendant's  counsel  arose,  and  re* 
served  an  exception  and  objection  to  this 
language,  and  to  his  allusion  to  the  fact  that 
tile  former  Jury  bad  given  plaintiff  a  verdict 
The  court  Instructed  the  Jury  to  withdraw, 
and  defendant's  counsel  urged  the  motion  to 
declare  a  mistrial,  on  the  ground  that  it  was 
the  second  instance  in  the  trial  where  counsel 
had  gone  out  of  the  record,  and  had  com- 
mented in  an  Improper  manner  upon  facts 
not  properly  before  the  Jury.  Plaintiff's  coun- 
sel withdrew  the  remark,  and  the  court  in- 
structed the  Jury  that  they  were  not  con- 
cerned at  all  with  what  any  former  Jury  had 
done  in  the  case,  and  must  not  be  Influenced 
by  allnsiona  to  what  such  Jury  had  done  or 
had  not  done.  Thereupon  defendant's  counsel 
insisted  upon  a  mistrial,  on  the  ground  that 
It  was  Impossible  for  the  court  by  withdraw- 
ing such  language  from  the  Jury,  and  by  in- 
Etmctlng  them  not  to  be  Influenced  thereby, 
to  relieve  defendant  of  the  effect  produced 
by  such  statement  and  that  It  was  Impos- 
sible for  counsel,  by  a  withdrawal  of  such 
language,  or  by  any  such  disclaimer,  to  re- 
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Ileve  defoidant  of  the  prejudice  naturally  to 
be  excited  In  the  mind  of  the  Jury  by  refer- 
ence to  a  former  verdict  In  the  same  am. 
The  court  refused  the  mlstrlaL 

Jackson  ft  Leftwicb,  for  plaintiff  In  meat, 
Olenn  A  Slatm,  for  defoidant  In  error. 

LUMPKIN,  J.  1.  Section  4191  of  the  Code 
provides  that  all  demurrers  to  bills  In  equity 
(now  called  "equitable  petitions")  must  be 
made  at  the  first  term;  and  rule  28  of  th« 
superior  court  provides  that  "all  matters  ap< 
iraaring  on  the  face  of  the  declaration  or 
process,  that  would  not  be  good  in  arrest  of 
Judgment,  shall  be  taken  advantage  of  at  the 
first  term,  and  be  Immediately  determined  by 
the  court"  New  Rules  of  Court  (1893)  p. 
13;  Code,  p.  1349.  This  rule  is,  of  coutse, 
applicable  to  actions  at  law.  It  is  well  set- 
tled, however,  In  Georgia  practice,  that  la 
actions  either  at  law  or  In  equity  a  mo- 
tion to  dismiss,  based  upon  the  ground 
that  the  declaration  or  petition  falls  to  state 
a  cause  of  action,  may  be  entertained  even  at 
the  trial '  term.  As  to  defects  of  form,  we 
understand  It  now  Is,  and  has  ever  been,  the 
rule  that  advantage  of  them  must  be  taken 
by  special  demurrer  at  the  first  term.  The 
section  of  the  Code  first  al>ove  cited  settles 
this  question  as  to  equity  practice,  and  we 
think  the  rule  of  court  settles  It  as  to  pro- 
ceedings at  law.  Such  seems  to  have  be^ 
the  opinion  of  Crawford,  J.,  in  Maddox  v. 
Randolph  Co.,  65  Oa.  216,  which  was  an  ac- 
tion for  damages,  brought  on  the  law  side 
of  the  court.  On  page  217  he  uses  the  foUow- 
Ing  language:  "All  objections  appearing  upon 
the  foce  of  the  declaration  which  would  not  be 
good  In  arrest  of  Judgment  should  be  taken 
advantage  of  at  the  first  term,  and  a  demur- 
rer should  have  been  taken  at  that  time,  to 
have  bi-ougbt  the  defendant  within  the  rule 
of  court;  and  as  that  term  had  passed,  and 
the  general  Issue  been  filed,  this  was  a  de- 
fense more  appropriate  to  plea  than  motion." 
This  view  is  also  supported  by  Mayor,  etc., 
V.  Magulre,  84  Ga.  174,  10  S.  B.  -903.  It  ap- 
pears that  McGuire  had  brought  an  action 
against  the  municipal  authorities  to  recover 
damages  alleged  to  have  been  caused  by  the 
creation  and  maintenance  of  a  nuisance.  The 
defendants  demurred  to  the  declaration  on 
various  grounds,  one  of  which  was  that  It 
set  forth  no  legal  cause  of  action.  The  de- 
murrer was  sustained  and  the  declaration  dis- 
missed, and  upon  writ  of  error  the  Judg- 
ment was  reversed;  this  court  holding  that 
the  allegations  in  the  declaration  were  suffi- 
cient, If  sustained  by  proof  at  the  trial,  to 
entitle  the  plaintiff  to  damages.  See  Magulre 
V.  Mayor,  etc,  76  Ga.  84.  The  next  trial  of 
the  case  In  the  superior  court  resulted  In  a 
verdict  tor  the  plaintiff,  and  the  case  was 
again  brought  to  the  supreme  court  one  of 
the  errors  assigned  being  the  refusal  of  the 
trial  judge  to  sustain  a  demurrer  to  so  much 
of  the  declaration  as  complained  of  damages 
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obcadooed  more  than  four  years  prior  to  the 
bringing  of  the  Bult  With  reference  to  this 
question,  Chief  Justice  Bleckley  said:  "Be- 
sides, the  bill  of  exceptions  states  that  the 
demurrer  was  made  in  writing  at  the  trial 
term,  and  it  was  then  too  late  to  demur  spe- 
cially to  any  part  of  the  declaration;  this  court 
having  held  In  76  Ga.  81,  supra,  that  a  cause 
of  actloi^  was  set  forth,  and  the  twenty-eighth 
rule  of  the  superior  courts  requiring  that  all 
matters  appearing  on  the  face  of  the  declara- 
tion or  process,  not  good  In  arrest  of  Judg- 
ment, shall  be  taken  advantage  of  at  the  ap- 
pearance tenn."  See  84  Ga.  176, 10  S.  E.  603. 
We  may  therefore  assume  that  In  actions 
brought  in  the  usual  way,  by  petition  and 
process,  special  demurrers,  relating  only  to 
matters  of  form*  or  to  defects,  the  existence 
of  wblch  would  not  be  cause  for  arrest  of 
judgment,  are  cut  oEC  after  the  appearance 
term. 

Section  3309  of  the  C!ode  declares  that  a 
general  Judgment  may  be  rendered  against 
a  defendant  In  an  attachment  cose  after 
compliance  with  the  provisions  of  that  see* 
tlon  in  relation  to  giving  the  defendant  writ- 
ten notice  of  the  pendency  of  the  attach- 
ment; and  section  3310  provides  that  In 
such  cases  the  defendant  may  appear  and 
make  his  defense  at  any  time  before  final 
Judgment  is  rendered  against  him.  It  cer- 
tainly cannot  have  been  the  intention  of  the 
legislature  to  put  a  defendant  In  attachment 
cases  upon  any  better  or  more  favorable 
ground  than  defendants  in  ordinary  suits. 
The  notice  and  service  provided  for  In  section 
3309  take  the  place  of  process  and  service 
In  common-law  actions.  The  effect  of  both 
is  to  bring  the  defendant  Into  court,  subject 
him  personally  to  Its  Jurisdiction,  and  render 
him  liable  to  a  Judgment  -binding  upon  all 
his  property.  When  he  comes  Into  court  he 
may  demur,  generally  or  specially,  or  he 
may  defend  by  plea;  but  he  cannot,  after 
pleading  to  the  merits  and  a  term  has  pass- 
ed, begin  over  again,  and  raise  objections  to 
the  declaration  because  of  alleged  defects  in 
matters  of  *  form  merely.  He  might,  of 
course,  move  to  dismiss  the  action  on  the 
ground  that  the  declaration  failed  entirely  to 
state  a  cause  of  action,  but  this  ts  quite  a 
different  matter  from  demurring  specially 
to  particular  portions  of  the  declaration. 
Assuming  that  a  cause  of  action  is  stated, 
the  office  of  a  special  demurrer  Is  to  elimi- 
nate all  improper,  superfluous,  and  unneces- 
sary matter,  or  to  compel  the  plaintiff  to  give 
the  defendant  definite  and  specific  informa- 
tion with  sufficient  fullness  and  certainty  to 
enable  him  to  make  his  defense,  or,  upon  the 
plaintiff's  refusal  so  to  do,  to  send  his  case 
out  of  court  If,  notwithstanding  defects  In 
the  declaration  merely  formal,  or  which 
would  not  be  good  In  arrest  of  Judgment, 
the  defendant  Is  ready  to  file  a  plea  to  the 
merits,  and  does  actually  file  It,  he  Is  In  the 
attitude  of  saying  he  does  not  need  any 
fuller  or  more  definite  Information  as  to  the 


plaintiff's  allied  cause  of  action,  but  Is  pre- 
pared to  meet  the  case  without  such  addi- 
tional information.  He  has  a  perfect  right 
to  waive  Imperfections  in  the  declaration  of 
the  kind  Indicated;  and  If  he  does  so  he 
ought  not— certainly,  not  after  the  term  Is 
passed— to  be  allowed  to  insist  upon  objec- 
tions which  he  has  already  had  full  oppor- 
tunity to  make,  but  of  which  be  has  made 
no  endeavor  to  take  advantage.  To  hold 
otherwise  would  put  It  within  the  power  of 
a  defendant  to  force  the  court  to  go  through 
a  long  and  tedious  investigation  to  no  pur- 
pose, exprading  much  time  and  labor  which 
might  have  been  saved  to  all  concerned. 
The  case  with  which  we  are  now  dealing 
presents  Just  such  an  instance-  A  trial  of 
this  action  was  had  upon  the  merits,  result- 
ing in  a  verdict  against  the  defendant;  a 
motion  for  a  new  trial  was  made  and  over- 
ruled; the  case  was  brought  to  this  court, 
the  Judgment  below  reversed,  and  a  new 
trial  granted.  After  all  this  had  been  done, 
the  defendant,-  at  the  next  trial,  presented 
and  insisted  upon  special  demurrers  raising 
numerous  questions  as  to  the  sufficiency  of 
the  plaintiff's  declaration,  but  none  of  them 
-  vital  to  his  cause  of  action.  This,  certainly. 
In  a  common-law  action,  would  not  have 
been  allowable;  and  we  hold,  that  in  an  ac- 
tion brought  by  attachment  the  same  rule, 
to  the  extent  above  indicated,  should  pre- 
vail. 

2.  The  use  of  Irrelevant  or  Improper  lan- 
guage by  counsel  In  addressing  a  Jury  will 
not,  In  every  instance,  authorize  the  court  to 
declare  a  mistrial,  or  grant  a  new  trial.  The 
language  complained  of  In  the  present  case, 
the  substance  of  which,  as  well  as  the  action 
taken  by  the  court  with  reference  thereto.  Is 
stated  by  the  reporter,  while  not  at  all 
proper  or  becoming,  was  not,  we  think,  so 
seriously  calculated  to  prejudice  the  minds 
of  the  Jury,  or  to  lead  them  to  find  a  wrong 
verdict,  as  to  require  any  further  ctHrecUon 
than  was  administered  by  the  presiding 
Judge. 

3,  4.  In  the  third  headnote  we  have  stated 
in  a  condensed  form  that  portion  of  the  law 
of  Alabama,  pertinent  to  the  facts  of  the 
present  case,  under  which  an  employ^  of  a 
railway  company  Is  entitied  to  recover  dam- 
ages for  Injuries  received  In  the  company's 
service.  We  have  also  endeavored  to  stata 
very  briefly  the  facts  upon  which  the  verdict 
for  the  plaintiff  Is  sustainable.  It  Is  not 
clear  that  the  plaintiff,  upon  closing  his  evi- 
dence, had  made  out  a  case;  and  therefore 
the  motion  for  a  nonsuit  might,  perhaps, 
properly  have  been  granted.  The  defend- 
ant, however,  doubtiess  for  strong  reasons, 
introduced,  without  objection  on  the  part  of 
plaintiff's  counsel,  ex  parte  statements  made 
by  a  number  of  the  servants  of  the  company. 
These  statements  contained  evidence  of  val- 
ue to  the  defendant,  but  we  think  they  also 
contained  evidence  from  which  the  Jury 
could  very  reasonably  infer  that  .the  track. 
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at  the  place  where  the  plaintiff  was  Injured, 
was  in  a  defectlre  and  dangerous  condition, 
and  bad  been  to  tor  some  time  before  the  In- 
jnry  occurred.  This  evidence,  In  connection 
with  tbat  introduced  by  the  plalntlfE,  so  far 
authorized  the  Jury  to  find  that  there  was  a 
"defect  in  the  condition  of  the  ways"  of  the 
master,  to  which  the  plaintiff's  Injuries  were 
attributable,  that  we  feel  eonatralsed  1x>  let 
the  T^ict  stand;  it  having  been  approved 
by  the  trial  Judge,  and  this  being  the  second 
verdict  In  the  itelntiff's  favor. 

We  shall  not  undertake  to  further  state  or 
discuss  the  nummus  grounds  of  alleged  er^ 
ror  appearing  In  the  record;  the  case,  upon 
Its  substantial  merits,  being  covered  by  what 
has  already  been  said.  Judgment  affirmed. 

(»  Oa.  ») 

BENSON  V.  ABBOTT  et  al. 
(St^reme  Court  of  Oeor^^.    Nov.  26,  1894.) 
Acnox  OK  NotB— Pabtt  Puintih  —  Dbtsnbis. 

1.  A  promlBSory  note,  payable  to  the  order  of 
B  named  payee,  not  having  oeen  indorsed  or  oAer- 
wise  aBsi^ed  in  writiiu,  BO  as  to  vest  the  legal 
title  In  the  person  to  whom  the  same  was  deliv- 
ered as  coliaterat  security,  the  action  upon  the 
note  was  properly  brought  in  the  name  of  the 
original  payee  for  the  use  of  the  person  to  whom 
the  same  was  so  delivered. 

2.  Where  such  a  note  was  by  the  payee,  be- 
fore its  maturity,  delivered  to  another,  who  took 
the  same  bona  fide,  either  as  a  par6haser  or  for 
the  purpose  of  holding  it  as  collateral  security, 
but  by  mistake  or  inadvertrace  the  note  was  not 
indorsed  or  otherwise  transferred  in  writing,  the 
holder  took  it  subject  to  all  the  equities  between 
the  origiDsI  nirties  to  the  note  ^sdng  at  the 
time  of  anch  driiveir.  and  which  arose  out  of  the 
transaction  npcm  which  the  note  was  given.  IIiIb 
is  trae,  although  at  the  trial  the  note  was  trans- 
ferred in  writing  by  the  ori^nal  payee  to  Ibe  nsee. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Atlanta;  T.  P. 
Westmoreland,  Judg& 

Action  on  a  note  by  Abbott,  Parker  &  Co., 
for  the  use  of  anoth«',  against  Charles  F.  Ben- 
son. Plaintiff  had  Judgment,  and  defendant 
brings  enw.  Beversed. 

Jas.  li.  Key,  for  plaintiff  In  mar.  S.  X  Hall 
and  DoTBey,  Brewster  &  Howell,  for  defend- 
ants in  error. 

ATKINSON,  J.  The  questions  made  by  the 
record  In  this  case  arise  upon  the  following 
state  of  facts:  Abbott,  Parker  &  Co.,  upon  a 
promissory  note,  made  payable  to  themselves 
or  order,  for  the  use  of  the  Maddox-Bucker 
Banking  Company,  brongbt  suit  against  Ben- 
son, as  one  of  the  Joint  makers  thereof,  the 
other  joint  maka*  (Couch)  being  dead.  This 
note,  previous  to  the  commencement  of  the 
action,  bad  been  by  Abbott,  Parker  &  Co. 
placed  with  the  Maddox-Bucker  Banking 
Company  as  collateral  security  for  a  loan  to 
them,  but  the  deposit  of  the  note  was  by 
delivery  only,  unaccompanied  by  any  Indorse- 
ment or  other  assignment  In  writing.  The 
defendant  pleaded,  in  substance,  that,  while 
apparently  a  principal  upon  the  note,  and 
jolnCly  llaUe  as  such  with  Couch  (the  other 


maker),  he  had  no  Interest  In  the  consider- 
tlon  thereof,  was  in  fact  a  mere  surety,  and 
that  this  was  known  to  Abbott,  Parker  &  Co. 
at  the  time  they  received  the  note  in  question; 
that  Conch  was  a  horse  dealer,  and,  npcm  the 
representation  of  himself  and  of  the  payee  of 
the  note  that  the  same  was  to  be  used  by  • 
Couch  In  the  purchase  of  horses  for  himself 
and  upon  his  own  account,  he  was  induced  to 
sign  the  same,  and  that  he  signed  the  note 
as  an  accommodation  to  Couch,  and  not  oth- 
erwise; that  In  fact  Conch  was  the  agent  of 
the  payee,  and,  while  they  permitted  him  to 
use  the  horses  purchased  as  his  own,  they 
concealed  from  the  defendant  the  real  relation 
existing  betwe^  themselves  and  Couch;  that, 
during  the  time  Couch  so  held  the  horses,  he 
executed  a  mortgage  upon  them  In  favor  of 
the  defendant  to  indemnify  him  against  loss 
npon  his  contract  of  suretyBhlp;*  that  he  bim- 
self  regarded  the  horses  as  the  property  of 
Couch  until  after  his  death,  which  occurred 
before  the  suit  was  brought;  that,  since  the 
death  of  Conch,  Abbott,  Parker  &  Co,  have 
converted  the  horses  to  their  own  use,  and  re- 
fuse to  allow  any  part  of  the  proceeds  realized 
from  the  sale  of  than  to  be  applied  to  the 
payment  of  his  mortgage,  or  to  the  extin- 
guishment of  the  note  sued  upon;  that,  until 
after  the  death  of  Couch,  he  was  not  advised 
of  the  claim  of  title  to  these  horses  upon  the 
part  of  Abbott^  Parker  &  Co.,  and  then  only 
when  the  administrator  of  Couch  demanded 
them,  and  the  payees  refused  to  deliver  them, 
alleging  as  a  reason  therefor  that  the  horses 
belonged  to  them,  and  were  not  the  property 
of  Couch;  that  in  the  whole  transaction  Conch 
was  acting  for  them,  as  their  agent,  and  upon 
their  account  only;  that  the  estate  of  Couch 
Is  insolvent,  aod  that  by  the  wrongful  act  of 
tlie  payees  in  couceallng  the  true  relation 
between  themselves  and  Couch,  and  also  by 
the  misinterpretations  of  Couch,  acquiesced 
in  by  them,  by  means  of  which  the  note  was 
originally  procured,  and  as  well  by  the  sub- 
sequent conversion  of  the  horses,  Abbott,  Parw 
ker  &  Co.  had  deprived  him  of  his  security, 
and  had  greatly  Increased  his  risk.  The  plain- 
tiff Introduced  Its  note,  and  closed.  A  motion 
for  a  nonsuit  was  made,  npon  the  ground  that 
the  suit  could  nat  be  maintained  without  evi- 
dence of  an  Indorsement  to  Maddox-Rucker 
Banking  Company,  wnich  was  overruled.  The 
defendant  introduced  witnesses  whose  testi- 
mony tended  to  establish  the  plea,  and,  If  ac- 
cepted, as  true,  might  so  establish  It.  The 
plaintiff  Introduced  witnesses  who  contradict- 
ed the  defense,  and,  in  addition.  Introduced  at 
the  trial  a  written  assignment  of  the  note  in 
question,  which  was  as  follows:  "We  here- 
by indorse  to  the  Maddox-Rucker  Banking 
Company  one  note,  dated  March  20th,  1803, 
signed  by  J.  H.  Couch  and  C.  F.  Benson,  and 
payable  to  us,  on  which  note  there  Is  a  credit 
of  five  hundred  dollars;  this  note  having  been 
transferred  to  said  bank,  for  value  received, 
before  due,  and  the  indorsement  at  the  time 
of  the  transf^  having  been  omitted  by  accl- 
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dent  or  mistake;  said  transfer  having  beeu 
made  March  26th,  1893.  This  April  12th, 
1894.  [Signed]  Abbott.  Parker  &  Co."  The 
evidence  shoved  that  the  note  had  not  pre- 
vious to  bringing  the  salt  been  transferred  to 
the  usees  In  writing.  Upon  the  coming  In  of 
this  evidence,  it  appears  from  the  bill  of  ex- 
ceptions that  the  court,  upon  the  motion  of 
plaintiff's  counsel,  directed  a  verdict  for  the 
plaintiff,  upon  the  ground  that  as  the  evidence 
showed  the  note  was  received  for  value  by 
the  usees  in  this  acti<H),  without  notice,  it  took 
the  same  free  from  the  eqnitlefl  alleged  In 
defendant's  pleas. 

1.  The  judgment  overruling  the  defendant's 
motion  to  nonsuit  was  correct  It  is  one  of 
the  elementary  rules  of  pleading,  distinctly 
recognized  by  the  Code,  that,  unless  there  be 
some  statutory  provision  to  the  contrary,  an 
action  must  -be  brought  in  the  name  of  the 
person  holding  the  legal  title  to  the  thing 
sought  to  be  recovered.  In  order  to  pass  the 
legal  title  to  a  promissory  note,  which  Is  made 
payable  to  a  named  payee  or  order,  there 
must  be  either  an  indorsement  or  assignment 
in  writing  by  the  payee.  Mere  delivery  is 
sufficient  to  vest  the  equitable  Intereert  in  a 
person  to  whom,  for  value,  it  Is  delivered;  but 
in  order  to  so  Invest  the  holder  of  such  a  paper 
with  both  the  legal  and  equitable  Interest 
as  to  enable  him.  In  his  own  name,  to  main- 
tain an  action  thereon,  there  must  be  a  formal 
indorsement  or  assignment.  In  the  case  now 
under  consideration  the  payees  of  this  note  de- 
livered the  same  as  collateral,  without  indor^ 
ment  or  assignment,  to  the  present  holders; 
thus  investing  them  with  an  equitable  inter- 
est, but  reserving  In  .themselves  the  legal 
title.  The  suit  Is  brought  by  those  holding 
the  strict  legal  title,  and  for  the  use  of  the 
person  holding  the  beneficial  interest  This 
is  technically  accurate,  and  therefore  the  re- 
fusal to  noasuit  the  plaintiff  was  correct. 

2.  In  order  to  determine  whether  the  court 
erred  In  directing  a  verdict,  it  is  necessary, 
first,  to  inquire  whether  the  defense  set  up 
was  sufficient  In  law;  and,  secondly,  If  it 
was  sufficient  In  law,  was  the  defendant 
precluded  from  making  it  by  reason  of  the 
plaiutiff's  position  as  a  hoaa.  fide  holder  of 
the  paper  sued  on?  We  think  that  where 
one  signs  a  promissory  note  -ostensibly  as  a 
joint  maker,  but  he  is  in  fact  a  mere  surety, 
without  interest  in  the  consideration,  this 
fact  of  suretyship  may  well  be  pleaded  to 
an  action  by  one  who  takes  with  notice  of 
the  alleged  surety's  true  relation  to  the  pa- 
per; and  If  the  person  receiving  such  paper, 
either  by  a  misrepresentation  of  material 
facts  Induces,  to  his  prejudice,  the  alleged 
surety  to  become  such,  or  If  he  hereafter 
appropriates  to  his  own  use  a  security  which 
he  by  act  or  deed  has  led  such  surety  to 
believe  would  be  applied  to  his  indemnity 
against  loss,  he  thus  increases  by  his  act 
the  risk  of  the  surety,  and  thus  discharges 
him  from  liability.  In  dealing  with  this  ques- 
tion we  must  assume-  that  the  witnesses  for 


the  defendant  have  spoken  truthfully,  as 
this  Judgment,  directing  a  verdict,  Is  eqalva^ 
lent  to  sustaining  a  demurrer  to  the  suffi- 
ciency of  the  defendant's  evidence,  and  Is  to 
be  so  considered.  This  evidence,  standing 
alone,  If  undisputed,  so  ta.r  proves  the  facts 
as  that  the  Jury  might  be  authorized  to 
find:  (1)  That  Benson  was  a  mere  surety. 
(2)  -That  Abbott,  Parker  &  Go.  knew  that 
fact  when  Benson  became  such,  and  Induced 
him  BO  to  do.  (3)  Couch  used  the  money  re- 
alized upon  the  note  in  buying  horses  (or 
himself,  and  that  Abbott,  Parker  &  Co.  so 
dealt  with  him  as  to  Justify  Benson  in  be- 
lieving the  horses  were  his.  (4)  That,  to  in- 
demnify Benson  against  loss.  Couch  mort- 
gaged these  horses  to  him.  (5)  That  the 
horses  so  mortgaged  were  afterwards  taken 
possession  of  by  Ablrott,  Parker  &  Co.,  and 
appropriated  to  their  own  use,  under  a  claim 
that  Couch  was  their  agent  (6)  That  Couch 
is  insolvent  If  these  facts  are  granted,  then 
the  risk  on  this  surety  has  been  Increased. 
By  the  act  of  the  original  payee  he  has 
been  deprived  of  the  only  Indemnity  he  could 
secure,  and  the  ^ect  of  this  would  be  to 
dlscimrge  him  from  liability  at  the  suit  of 
Abbott,  Parker  &  Co.,  and  as  well  at  the 
suit  of  their  privies,  occupying  no  better  po- 
sition. 

We  come  now  to  consider  whether  the  usee 
named  In  this  suit  is  such  a  bona  fide  holder 
for  value  of  the  note  In  question  as  will 
protect  it  against  the  equities  existing  be- 
tween the  original  parties  thereto.  That  the 
usee  was  such  a  bona  fide  holder  seems  to 
be  the  real  ground  upon  which  the  presid- 
ing Judge  placed  his  Judgment  directing  a 
verdict  A  bona  fide  holder  of  a  negotiable 
promissory  note,  who  takes  it  for  value,  be- 
fore maturity,  without  notice  of  equities  ex- 
isting between  the  original  parties  thereto, 
takes  it  free  from  such  equities.  This  role 
is  founded  in  the  necessities  of  commerce, 
and  Is  designed  to  strengthen  the  confidence 
of  the  commercial  world  In  the  integrity  of 
these  tokens  of  wealth.  Until  Its  maturity 
It  may  pass  upon  its  face,  accredited  only 
by  the  indorsement  of  the  payee,  who  there- 
by avouches  to  the  world  that  as  between 
himself  and  the  maker  there  is  no  latent 
equity.  He  who  emits  such  a  paper  in  the 
first  instance  takes  the  consequences  of  find- 
ing his  promise  to  pay  In  the  hands  of  one 
to  whom  it  has  been  so  avouched.  If  he  haa 
been  defrauded  by  the  payee  in  the  procure- 
meut  of  the  paper,  he  has  placed  it  in  the 
power  of  the  payee  to  impose  It  upon  an- 
other, and,  if  one  of  two  innocent  persons 
must  suffer,  it  should  be  he  who  first  is  at 
fault  Upon  this  theory,  the  reason  of  the 
rule  operates,  without  injustice,  upon  the 
maker.  The  holder  of  such  paper,  however, 
if  he  would  invoke  an  estoppel  as  against 
the  secret  equity  of  the  maker,  must  see  to 
It  that  the  paper  is  properly  indorsed  to 
him.  He  must  have  not  only  an  equal  equity* 
but  he  must  have  the  superior  right  A  fail- 
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ure  of  the  payee  to  Indorse,  though  he  ac- 
tually dellTer,  leaves  the  legal  title  still  In  the 
original  payee;  for  Indorsement  Is  the  method 
appointed  by  law  for  the  due  trausmlsBion 
of  title  to  this  class  of  commercial  paper,  and, 
in  the  absence  of  Indorsement,  the  holder 
cannot  enforce  Its  payment  without  the  use 
of  the  payee's  name.  He  has  a  aualified  In- 
terest only;  cannot,  In  a  strict  technical 
sense,  be  deemed  a  holder;  and  the  defect 
in  his  holding,  resulting  from  a  want  of  a 
perfect  title,  leaves  him  ontslde  the  class  of 
persons  who,  within  the  rule  stated,  are  pro- 
tected against  these  defenses.  Aside  from 
these  considerations,  it  has  been  for  a  long 
time  well-settled  law  that  one  who,  with- 
out indorsement,  though  for  value  and  with- 
out notice,  ta^es  a  note  payable  to  order, 
takes  It  subject  to  all  defenses  which  wonld 
have  prevailed  against  the  original  payee. 
It  will  be  observed  that  the  rule  under  con- 
sideration, and  which  protects  the  holder 
against  such  equities,  applies  only  to  com- 
mercial paper  which  Is  negotiable.  Unless 
a  promissory  note  Is  made  payable  to  bearer, 
it  is  not  proprlo  vlgore  negotiable  in  the 
strict  legal  sense.  It  is  wanting  In  the  final 
requisite,  which  Imparts  to  it  the  quality  of 
negotiability;  namely,  indorsement  By  this 
act  alone  can  It  become  negotiable,  and 
therefore  it  follows  that  he  who  receives  it 
before  indorsement  does  not  take  it  as  a  ne- 
gotiable paper;  and,  not  being  thus  negoti- 
able, he  takes  subject  to  the  equities  be- 
tween the  parties.  Except  in  case  of  nego- 
tiable securities,  the  law  Indulges  no  pre- 
sumptions In  favor  of  the  holder.  He  Is  not 
presumed  to  be  such  either  bona  fide  or  for 
value,  but,  on  the  contrary,  It  chaises  him 
with  notice  of,  and  he  takes  subject  to,  all 
defenses  which,  originating  In  the  contract, 
might  be  set  up  by  the  maker.  Not  only  is 
this  trae  where  the  purpose  le  to  Invest  the 
holdOT  with  the  absolute  unqualified  tltie  to 
the  paper,  but  it  is  likewise  true  where  It 
is  intended  only  to  pledge  It  as  collateral  to 
another  liability.  In  either  case  the  nego- 
tiability of  the  paper  is  of  the  very  essence 
of  the  holder's  claim  to  protection  against 
equities.  If  pledged  as  collateral,  without 
Indorsement,  a  subsequent  Indorsement  will 
pass  the  legal  title,  so  as  to  enable  the  in- 
dorsee in  pledge  to  maintain  an  action  in 
his  own  name;  but  such  Indorsement,  If 
postponed  until  after  maturity,  leaves  the 
holder  thereunder  affected  with  all  the  pre- 
existing equities. 

The  Oode  (section  2138)  declares  that  prom- 
issory notes  and  other  evidences  of  indebt- 
edness may  be  delivered  In  pledge,  and  sec- 
tion 2139  declares  the  receiver  In  pledge  of 
promissory  notes  Is  such  a  bona  fide  hold- 
er as  will  protect  him,  under  the  same  dr- 
cumstances  as  a  purchaser,  from  equities 
between  the  parties.  Section  2788  declares 
that  the  holder  of  a  note  as  collateral  se- 
curity for  a  debt  stands  upon  the  same  foot- 
ing m  a  purchaser.  He  la  thus  placed  upon 
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the  some  plane  as  a  purchaser.  The  right 
of  a  purchaser  for  value  Is  to  be  protected 
against  equities  only  when,  by  Indorsement,- 
the  paper  Is  rendered  negotiable,  and  he  is 
Invested  with  the  legal  title.  So  with  a 
pledgee.  So  with  the  person  who  holds  -the 
paper  as  collateral  security.  They  all  stand 
upon  the  same  footing.  In  each  case  Indorse- 
ment Is  the  condition  of  absolution.  It  Is 
true  that  notes  of  the  character  now  under 
consideration  may  be  pledged  as  collateral 
security  by  manual  tradition  only,  but,  for 
such  delivery  to  be  effective  as  against  pre- 
existing equities,  it  must  be  accompanied 
with  the  legal  reonlsites  to  transmission  of 
title.  The  pledgee  must  be  a  holder,  a  bona 
fide  holder.  In  due  course  of  trade;  and  a 
regular  indorsement  by  the  payee  Is  neces- 
sary to  constitute  him  such.  Our  attention 
is  directed  to  the  case  of  Smith  v.  Jennings, 
reported  In  74  Ga.  B51,  &a  bearing  upon,  and 
ruling  a  principle  otherwise  than  Is  herein 
eipressed.  In  that  case  the  proceeding  was 
in  equity  to  enforce  the  alleged  lien  of  a 
Judgment  against  certain  land,  a  deed  to 
which,  together  with  a  promissory  note  for 
the  purchase  money  thereof,  had  been  de- 
livered in  plei^e.  Whether  or  not  the  deed 
alone  could  have  been  delivered  in  pledge, 
so  as  to  vest  an  Interest  in  the  pledgee,  is 
not  material.  When  accompanied,  howevor,  . 
by  the  note  for  the  purchase  money,  its  de- 
livery had  the  effect  to  vest  In  him  an 
equity;  and  in  a  contest  between  this  Judg- 
ment creditor  and  the  pledgee  the  latter  was 
entltied,  under  the  rule  that  he  who  seeks 
the  aid  of  a  court  of  equity  in  vindication 
of  a  supposed  equitable  right  must  do  equity, 
to  have  bis  debt  first  paid  before  the  thing 
pledged  could  be  appropriated  to  the  pay- 
ment of  other  debts  of  the  pledgor.  As  be- 
tween the  Judgment  creditor  and  the  pledgee, 
the  equity  of  the  latter  was  superior.  His 
interest  in  the  thing  pledged  had  vested 
prior  to  the  rendition  of  the  Judgment.  The 
lien  of  the  Judgment,  assuming  that  It  could 
attach  at  all,  would  attach  only  to  the  in- 
terest of  the  defendant  In  execution  In  the 
thing  bailed,  and  that  Interest  was  an  equity 
of  redemption.  In  that  case  tlie  equities  of 
the  Judgment  creditor  arose  outside  the  con- 
tract In  this  the  equity  of  the  surety  In- 
heres in  the  contract  itself.  In  that  case 
notice  or  want  of  notice  could  not  affect  the 
lien  of  the  Judgment  In  this  case  notice 
or  want  of  notice  Is  the  one  potential  cir- 
cumstance to  charge  the  holder  of  this  paper 
with,  or  absolve  him  from,  the  equities  be- 
tween the  parties.  In  that  case  the  right 
of  the  maker  to  make  his  defenses  to  an  un- 
indorsed promissory  note  was  not  called  in 
question.  Here  it  is  the  direct  Issue  between 
the  parties.  So  It  appears  that  there  Is  no 
conflict  between  the  principle  there  declared 
and  that  here  ruled.  Indeed,  it  Is  apparent 
that  the  two  cases  involve  the  application 
of  distinct  principles,  eo^  eqitullj  wall  m- 
tabllshed. 
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The  Tlewfl  herein  ezpreaBed,  definlnf^  the 
rights  of  the  holder  of  an  unindorsed  promlB- 
sory  note  made  payable  to  order,  are  In  per- 
fect harmony  with  the  great  current  of  ap- 
proved authority;  and  we  are  thus  led  to 
conclude  that  In  the  case  now  under  re- 
view, the  paper  In  question  having  gone  Into 
the  hands  of  the  usee  without  Indorsement 
or  assignment  (whether  this  occurred  through 
Inadvertence  or  otherwise  Is  Immaterial), 
they  took  it  charged  with  notice  of  and  sub- 
ject to  the  pre-existing  equities;  and,  though 
an  assignment  was  In  fact  executed  at  the 
trial,  this  could  not  avail  as  against  equities 
in  favor  of  the  maker  which  sprang  out  of 
and  Inhered  In  the  contract  Itself.  As  to 
whether  the  proposed  defenses  were  well 
made  out  we  express  no  opinion.  We  leave 
that  where  the  trial  Judge  should  have  left 
It,— to  a  Jury,— and  accordingly  direct  a  new 
trial.  Judgment  reversed. 

LUMPKIN,  3^  dlsqnallfled  and  not  pre- 
siding. 


C96  Or.  13S) 

CITT  OF  ATLANTA  v.  HUNNICUTT  et  al. 
{Supreme  Court  of  Geor^a.    Dec.  4,  18&i.) 

CON8TBDOTrOS  OF  BBWBE— RKMBDT  OF  L*III>OWK- 

ER— Dahaobb — Ikbtbdctiohb.  . 

1.  Where  a  sewer  within  the  limits  of  a  city 
Is  constructed  upon  the  land  of  a  citizen,  and  after 
its  completion  an  asaessmmt  is  levied  against  him 
for  his  pro  ntA  ^are  of  its  cost  as  an  abutting 
landowner,  which  aesessmeat,  npon  demand  by 
the  city  anthorities,  is  duly  paid,  the  jury,  under 
such  circumBtances,  upon  me  trial  of  an  action  to 
recover  the  value  of  the  land  appropriated  in  con- 
structing the  sewer,  would  be  authorized  to  Infer 
that  the  sewer  was  constructed  by  direction  of 
Ae  municipal  authorities,  and  a  motion  for  a 
nonsuit  upon  the  ground  that  it  did  not  aniear 
that  such  seww  was  so  comitrncted  was  properly 
denied. 

2.  Where  the  charter  of  a  manieipal  corpora- 
tion  permits  one  whose  land  baa  been  appropri- 
ated without  condemnation  for  the  construction 
of  a  sewer  to  give  notice,  and  have  bia  damages 
assessed  according  to  a  method  provided  by  the 
charter,  such  remedy  is  merely  cumulative,  ai^ 
the  landowner,  c»tauily  In  tbe  absence  of  an  ex- 
press statutory  provision  to  the  contrary,  may 
bare  his  election  either  to  adopt  the  statutory 
remedy  of  assessment  or  proBecute  bis  action  at 
law  for  the  recovery  of  damages,  and  tiie  mere 
failure  of  such  owner  to  give  notice  of  his  claim 
for  compensation  will  not  amount  to  a  waiver  of 
his  right,  even  though  he  may  have  known  that 
his  land  was  being  bo  appropriated. 

3.  The  servitade  imposed  upon  private  prop- 
erty by  the  construction  of  a  public  sewer  there- 
on involves  such  an  actual  possession  by  the  pul>- 
Uc  of  that  portion  of  the  land  taken  up  by  such 
sewer  as  excludes  the  owner  from  the  occupancy 
thereof.  For  such  an  appropriation  of  his  prop- 
erty to  the  public  use  an  action  accrue  to  the 
owner,  and  the  measure  of  his  damages  is  the 
value  of  the  land  so  aponvriated.  In  estimating 
such  value,  the  fact  that  the  owner  could  still 
apply  the  premises  to  any  use  not  inconsistent 
with  the  servitude  for  sewer  purposes  may  prop- 
erly be  considered  by  the  jury. 

4.  While  the  cbaree  of  the  court  was  not 
altogether  as  full  and  dear  as  It  might  have  heea 
In  distinguishing  between  the  assessment  of  dam- 
ages as  for  an  appropriation  of  the  fee  and  the 
assessment  of  damages  as  for  an  appnqpriation  for 


sewer  purposes  only,  yet,  where  Oe  declaration 
alleged  the  appropriation  of  the  land  and  the  pur- 
pose thereof  to  be  fc«  the  construction  of  sewenr. 
and  where  the  evidence  shows  both  the  value  of 
the  land  and  the  extent  of  the  appropriaUon,  it 
is  not  at  all  probable  the  jury  coiud  nave  been 
misled  by  any  supposed  obscurity  of  statement  by 
the  trial  judge,  and,  inaamodi  as  the  jury,  upon 
Inspection  of  the  premises  at  the  request  of  the 
defendant,  returned  a  verdict  which  is  in  entire 
harmony  with  the  preponderance  of  the  testimony 
upon  the  amoont  of  damages,  mere  minor  inaccu- 
racies in  the  charge  of  the  court  will  not  require 
a  reversal  of  the  judgment  refuaiDg  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  O,  W.  Hnuntcutt  and  another 
against  the  city  of  Atlanta.  PUUntlffa  had 
Judgment,  and  defendant  brings  oror.  Af- 
firmed. 

The  ft^owlng  Is  the  official  report: 
Hunnlcntt  ft  Payne  sued  tbe  dty  of  At- 
lanta for  the  value  of  land  taken  and  dam- 
agea  to  land  by  conatmctlng  a  sewer  through 
it,  and  obtained  a  vordlct  for  $600  "aa  com- 
pensation for  land  appropriated,  and  no  dam- 
ages allowed."  The  motion  for  new  trial 
made  by  defendant  waa  overraled.  The  mo* 
tion  was  npon  tbe  ground  that  the  court 
erred  In  reCoslng  to  nonsnlt  Uie  case  on  each 
of  the  two  grounds  on  which  a  nonsnlt  was 
moved,  to  wit:  Tbat  it  was  not  sbown  by 
the  erld«ice,  when  tbe  plalntUfs  dosed  tbeir 
case,  that  the  sewer  complained  of  waa  con- 
structed the  defendant,  ar  under  its  an- 
thwlty,  or  that  tbe  land  alleged  to  have  been 
taken  as  the  route  or  right  of  way  of  said 
sewer  was  taken  by  the  defendant,  or  under 
its  direction;  that  the  plaintUte'  own  testi- 
mony shows  that  after  the  construction  of 
the  sewor,  to  tbe  constmctlfui  ttf  vUcli 
th^  had  made  no  objection,  tbey  Tolunta- 
rlly  paid  the  amountof  tbe  assessment  against 
their  prqper^  on  account  of  the  amstructlon 
of  said  sewer;  and  the  defendant  contended 
that  such  voluntary  payment  of  the  assess- 
ment, when  taken  with  tbe  fact  that  the 
sewer  waa  built  through  tbe  plalntlfls*  pro^ 
erty,  wltli  their  knowledge^  and  without  ob- 
jection <m  their  part,  and  without  any  de- 
mand for  an  asseasment  or  ascertainment  of 
the  value  of  tbe  right  ot  way  or  damages  to 
their  property,  all  of  which  was  done  before 
tbe  act  of  1880,  under  which  the  sewer  waa 
constructed,  had  been  construed  by  the 
courts,  and  bdd  not  to  authorize  the  defoid- 
ant  to  mtec  upon  private  property,  and  con- 
struct sewers  thereon,  and  levy  assessments 
upon  tbe  abutting  private  property,  without 
first  acquiring  the  right  of  way  by  purchase, 
condemnation,  or  dedication,  should  be  held 
to  be  such  a  waiver  1^  tbe  ^Intlffs  of  tbeir 
right  to  payment  for  the  strip  ot  land  In 
question  as  to  amount  to  an  estoppel,  which 
would  bar  tbe  right  of  tbe  plalntUfs  to  re- 
cover in  Ibis  action.  Also  because  the  Te> 
dict  Is  contruy  to  the  evidence,  and  wlttaont 
evldoice  to  support  It;  In  that  tbe  testimony 
does  not  show  that  tbe  defoidant  approj^- 
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ated  the  strip  of  grotmd  in  question,  or  that 
It  was  done  by  its  aathcHrity;  because  the 
verdict  is  contrary  to  the  preponderance  of 
the  evldCTce  on  the  subject  of  the  value  of 
the  ground  taken,  ana  is  ezcessive,  and  out 
of  propOTtion  to  the  proven  value  of  the 
ground  talcen;  because  the  court,  throughout 
the  charge,  treated  the  property  taken  for 
the  eas^ent  as  a  direct  appn^riation  of  the 
land,  and  not  as  an  easement,  and  In  no 
place  explained  to  the  jury  what  an  ease- 
ment was,  and  the  kind  of-  taking  the  defend- 
ant was  guilty  of  In  building  this  sewer 
through  the  plalntlfTs*  pnp&ty.  Error  in 
charging:  "So,  If  you  find  from  the  evldoice 
hi  this  case  that  the  plaintiffs  were  at  the 
time  the  owners  and  In  possession  of  this 
real  estate  described,  and  that  the  defend- 
ant, the  city  of  Atlanta,  entered  upon  said 
property  for  the  purpose  of  constructing  a 
sewer,  and  appropriated  any  part  of  It  for 
that  purpose',  the  plaintiffs  would  have  a 
right  to  recover  from  the  city  of  Atlanta  the 
value  of  the  proper^,  whatever  the  proof 
shows  that  to  be,  by  consent  of  counsel  that 
value  is  to  be  fixed  now.  so  you  look  to  the 
evidence  and  determine,  first,  whether  the 
city  of  Atlanta  did  appropriate  any  part  of 
plaintiffs*  property  for  that  purpose  tar  pub- 
lic use,  and,  If  so,  how  much,  and  how  ifaucb 
It  is  worth,— what  is  Its  yalne  In  the  market 
now.  Whatever  the  proof  shows  that  to  be, 
the  plalntlfts  would  have  a  right  to  have  a 
verdict  for,  without  any  deduction.  In  addi- 
tion to  the  value  of  the  property  appropriated, 
the  plaintiffs  say  that  In  doing  the  work  the 
balance  of  their  proi>erty  has  been  dam- 
aged." Alleged  to  be  error,  not  only  because 
misleading,  but  because  It  presets  a  differ- 
ent case  from  that  made  by  defendant,  vlr^ 
toally  allowing  the  Jury  to  find  the  value  of 
this  strip  In  fee,  and  not  as  an  easement. 
While  the  taking  of  the  land  for  sewo-  pur- 
poses Is  to  a  certain  extent  an  appropriation 
(tf  It,  It  is  not  an  absolute  taking  or  appro- 
priation. Defendant  contended  that  from 
this  charge  the  jury  were  authorized  to  find 
that  the  d^CTdant  absolutely  took  the  strip, 
and  has  a  right  to  use  it  as  a  true  owner  In 
fee  would;  and  fnna  the  size  of  the  verdict 
it  seems  that  the  Jury  took  this  view  of  the 
case  under  the  charge  of  the  court.  The  evi- 
dence as  to  the  value  of  the  property  actually 
taken  was  extremely  indefinite.  One  of  the 
witnesses  for  the  defendant  testified  that 
with  a  sewer  of  the  dimension  of  the  sewer 
In  question  a  strip  of  land  which  would  be 
necessary  for  the  city  to  liave  an  easement 
over,  to  go  and  come,  and  keep  the  sewer  In 
repair,  for  safety,  ought  to  be  20  feet  wide, 
and  that  a  strip  20  feet  wide,  running  270 
feet  through  plaintiffs'  property  (as  this  did), 
would  be  worth  about  f  2S0.  Another  witness 
for  defendant  testified  that  fair  compensa- 
tion for  the  use  of  such  a  strip,  Independently 
of  the  benefit  or  damage  to  the  other  proper- 
ty, the  owner,  stiU  being  allowed  to  use  it 
(or  evei7  other  purpose,  would     some  four 


or  five  hundred  dollars.  There  was  some  evi- 
dence fw  the  plaintiffs  that  the  property  was 
worth  some  $5,000  an  acre.  The  evld^ce 
for  plaintiffs  upon  the  subject  of  the  land 
having  been  taken  by  def^dant  as  right  of 
way  of  the  sewer,  and  as  to  voluntary  pay- 
ment of  the  assessment  by  plaintiffs,  was 
that  one  of  plaintiffs  did  not  know  what  was 
being  done  until  after  It  was  done.  The  other 
plaintiff  testified  that  he  knew  nothing  of  it 
until  a  laige  part  of  the  work,  had  been  done; 
that  he  saw  a  lot  of  men  one  morning,  very 
early,  and  went  down  to  see  what  they  were 
doing;  that  he  thinks  the  city  marshal  called 
on  him  to  pay  the  assessment  of  $693.98,  and 
he  told  the  marshal  he  certainly  would  not 
pay  it  until  he  (witness)  went  before  the 
council,  and  saw  what  they  would  do;  that 
for  some  cause  he  did  not  go,  and  the  mar- 
shal levied,  and  that  "they"  issued  a  fl.  fa., 
and  served  It,  and  witness  paid  it  Plaintiffs 
introduced  a  receipt,  signed  by  the  city  mar- 
sl4l,  to  plaintiffs,  dated  April  4,  1893,  for 
$693.40,  "Sewer,  Orme  St.  ex.";  and  also  Ui- 
troduced  a  plat,  and  evidence  showing  that 
the  sewer  wtered  the  property  from  Orme 
street,  near  Pine,  and  ran  across  the  prop- 
erty  to  Merritt's  avenue.  What  plea  was  In- 
terposed by  the  city  does  not  api^eax. 

J.  A.  Anderson  and  Fnlton  OolvIU^  for 
plaintiff  In  error.  Arnold  ft  Arnold  for  de- 
fendant in  error. 

ATKINSON.  J.  The  official  report  filed  In 
this  case  sufficlentiy  states  the  facts  neces- 
sary to  a  proper  understanding  of  the  ques- 
tions made. 

1.  We  think  the  motion  for  a  nonsuit  was 
properly  overruled.  We  think  the  testimony 
showed  beyond  serious  controversy  both 
that  the  land  alleged  to  have  been  taken  as 
the  route  or  right  of  way  of  the  sewer  In 
question  was  taken  by  the  defendant,  and 
that  the  same  was  appropriated  under  Its 
direction.  It  was  shown  that  this  sewer  was 
constructed  by  hands  employed  by  the  de- 
fendant's agents,  and  working  under  their 
direction.  It  was  shown  that  for  this  iden- 
tical sewer  an  assessment  was  levied 
against  the  landowners  wh(»e  land  was  ap- 
propriated for  their  proportionate  share  of 
the  cost  of  the  sewer  In  question.  It  was 
shown  that,  upon  a  demand  made  by  the 
duly-authorized  agent  of  the  defendant,  the 
landowners  paid  this  assessment  So  that, 
even  If  there  were  no  afflrmaUve  evidence  of 
the  fact  that  the  land  in  question  was  ap- 
propriated by  the  defendant  for  the  con- 
struction of  this  sewer,  this  subsequent  as- 
sessment levied,  and  this  subsequent  de- 
mand for  the  payment  by  the  owners  of  the 
land  of  their  proportionate  share  of  the  cost 
of  this  sewer,  affords  the  strongest  possible 
inferential  evidence  of  an  appropriation  by 
the  defendant  of  the  land  In  question  for 
sewer  purposes.  Therefore  the  refusal  to 
grant  the  nonsuit  upon  tlie  ground  herein 
stated  was  correct. 
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'2.  HU'  defendant  moved  a  nonanlt  tipon 
the  furtlm  gronod  tbat  the  plaintiffs'  own 
teetlmony  showed  that  after  the  conBtruo- 
tlon  of  the  aewOT  they  T<AiutarlIy  paid  the 
amonnt  of  the  assessment  against  their 
property  on  accoiuit  of  the  conBtrnctlon  of 
the  sewer,  and  made  no  objection  to  the  con- 
struction thereof  at  the  time  It  was  being 
built  It  was  Insisted  that  upon  these  fiuits 
the  court  was  bound  to  presume  conclnslTe- 
1y  that,  It  the  plaintiffs  had  a  Just  demand 
for  compensatl(»i  by  reason  ot  the  approprl- 
ation  of  th^  premises,  they  had  abandoned 
their  claim,  and  the  courts  should  hold  the 
plaintiffs  estopped  by  their  conduct  Estop- 
pels are  never  favored  by  the  law.  They 
arise  <mly  in  cases  where  parties  upon  the 
record  make  admissions  adverse  to  their  In- 
terest and  npon  which  the  courts  have  act- 
ed; or  they  arise  In  those  cases  where,  in 
dealings  with  each  other,  one  of  the  partleSt 
oy  hla  conduct,  has  so  Induced  another  to 
act  to  his  prejudice  as  that  the  latter 
be  serlonsly  affected  If  the  former  be  per- 
mitted to  repudiate  his  act  The  facts  npon 
which  these  presumptions  arise  must  be 
clearly  proven.  The  ixn^rty  of  a  private 
citizen  cannot  be  taken  for  a  public  use 
without  Just  comi>enBatlon  being  first  paid. 
It  is  the  right  of  a  person  whose  land  Is  be- 
ing ao  appropriated  to  demand  compensa- 
tion in  advance  of  appropriation,  but  the 
mere  existence  of  this  right  cannot  in  any 
aense^  cause  a  failure  to  exercise  the  same 
to  (qierate  as  a  fwreiture  of  the  right  The 
owner  may  w^  forego  the  payment  in  ad- 
vance or  the  assessment  In  advance  of  his 
damages  wltiiout  forfeiting  the  right  In  an 
ordinary  suit  ultimately  to  recover  the  value 
uf  his  premises  thus  appropriated.  This 
right  to  the  common-law  remedy  for  the  re- 
covery of  damages  for  the  wrongful  ap- 
propriation of  one's  propwty  Is  one  that  in- 
heres In- our  very  system  of  laws,  and,  un- 
less the  same  be  expressly  superseded  by 
some  statutory  enactment  providing  a  spe- 
cial ranedy,  the  latter  will  be  presumed  to 
be  merely  cumulative  of  the  former,  and  the 
owner  may  have  his  election  as  to  which  rem- 
edy he  will  adopt  The  City  Code  of  Atlanta 
provides:  "Tbat  in  case  of  any  sewer  or 
sewers  or  parts  of  the  same,  being  built  or 
laid  over  or  through  private  property,  if  the 
owner  of  such  property  claim  damages  for 
the  occupation  of  said  lands  by  such  sewer 
and  construction  of  the  same  thereon,  give 
notice  of  such  claim,  but  a  failure  to  give 
such  notice  shall  in  no  wise  affect  or  preju- 
dice the  right  of  such  owner  to  briag  suit  for 
demises  sustained.  But  upou  girlog  notice 
of  such  claim  for  damages  as  aforesaid, 
then  awessors  shall  be  appelated  to  assess 
damages  to  said  land  by  reason  or  on  ac- 
count of  the  construction  of  any  such  sewer 
tbrouKh  or  upon  the  same,  aald  assessors  to 
be  appointed,  notice  given  and  their  award 
inade  as  In  case  of  property  taken  for  open- 
lug,  widening  or  straightening  streets  under 


the  eharter  and  laws  ot  said  dty.**  Thus  ft 
will  be  seen  that  not  only  does  the  act  in 
question  reot^rnlse  the  azlstence  of  the 
right  to  maintain  the  form  of  action  Insti- 
tuted In  this  cas^  but  expressly  dedares 
that  the  fecial  remedy  by  assessment  ac- 
cording to  the  method  jHSSCribed  In  that  act 
shall  In  no  manner  operate  against  the 
plaintiffs'  right  to  teeovet  damages.  The 
plaintiffs'  right  to  recover  damages  would 
only  be  perfect  when  the  appn^rtatlon  was 
complete,  and  it  cannot  therefor^  In  any 
Just  sense,  be  said  tluit,  because  they  did 
not  object  to  the  completion  of  the  very 
work  upon  which  their  right  of  action  would 
depend,  they,  in  consequence,  have  no  cause 
of  action.  We  think  the  court  properly  re> 
fused  the  nonsuit  upou  this  latter  ground. 

3.  The  construction  of  a  sewer  upon  the 
land  of  another  Invtdves,  to  a  certain  ex- 
tent, an  appropriation  of  tbat  land  to  the  use 
of  the  public.  It  Involves  the  approprlaticm 
of  an  easement  in  the  pronlses,  and  the  ease- 
ment created  by  the  act  of  appiMpriaticm 
may  be  of  such  a  cbaractar  as  to  amonnt 
to  a  practical  appropriation  of  the  fee.  'For 
the  appn^riatlon  of  his  pranises  to  this 
public  use  the  owner  is  entitied  to  compensa- 
tion In  damages,  and,  under  the  dty  char* 
ter  of  Atlanta,  If  there  be  a  oorrespopdr 
Ing  advantage  to  his  other  property  lying  ad- 
jacent such  advantage,  U  capable  of  bdi^ 
estimated  In  mon^,  may  be  set  off  against 
the  damages  allowed  for  Injuries  to  his 
property  resulting  from  the  building  of  the 
seww.  As  .to  the  property  actually  appro- 
pilated  and  covered  by  the  sewer,  the  owner 
would  be  entitied  to  have  Its  value  allowed 
without  any  deductlcm  because  of  any  sup- 
posed advantage  to  tiiat  particular  idece  of 
property.  See  Smith  v.  QUy  at  Atlanta,  02 
Ga.  119,  17  S.  B.  881.  In  the  assessment  of 
damages,  however,  tt  Is  appropriate  that 
the  Jury  should  take  Into  consideration  the 
nature  of  the  usement  the  character  of  the 
occupancy,  the  extent  of  the  appropriatitw, 
to  consider  whethw  «■  not  erra  though  par^ 
tially  appropriated  to  the  publio  use,  it  may 
not  still  be  capable  of  being  applied  to  the 
private  advantage  of  the  owner.  AU  of 
these  are  considwatious  which  should  enter 
Into  and  determine  the  Jury  In  their  assess- 
ment of  damagea  The  charge  of  the  court 
we  think,  fairly  submitted  this  quesUca  to 
Che  Jury.  The  verdict  is  in  perfect  harmony 
with  the  pr^pondoance  of  the  sworn  tes- 
timony in  the  case^  and,  in  addition  Uwreto, 
we  find  from  an  Inspection  of  the  record 
that  by  consent  of  counsel  for  the  respective 
parties  the  Jury  w^nt  out,  attended  by  a 
bailiff,  and  chaperoned  by  some  of  the  par- 
ties or  their  representatives,  and  made  a 
careful  examlnatkm  of  the  premlsei,  ob- 
s«Ted  the  extent  of  the  appropriation  of 
tiie  land,  estimated  the  damages,  and  fixed 
them  at  the  sum  represented  by  the  verdict 
In  this  case.  So  that  even  If  we  were  in- 
clined to  Ictok  critically  into  the  question  as 
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to  whetbo:  the  damages  are  ezeesBlve,  It 
would  be  Impossible  to  reach  an  Int^lgent 
coneloslon  in  regard  thereto,  this  court  be- 
ing onable  to  say  how  tar  and  to  what  ex- 
tent the  Jadgment  of  the  jury  was  predicat- 
ed npou  what  they  saw,  rather  than  upon 
what  they  beard.  We  are  fully  persuaded 
that  the  verdict  Is  right,  that  no  error  of 
law  was  committed  upon  the  trial,  and  the 
Judgment  of  the  lower  court  is  tbet«fore  af- 
firmed. 


(96  Ga.  108) 

BEED  T.  SOUTHERN  EXPRESS  CO. 
(Sapreme  Court  of  Georgia.    Not.  26,  1884.) 
IwUHT  VBOM  Animals— Liability  or  OwNaa— 

SOIBNTBR. 

Where  an  onllnary  draft  horse  attached  to 
a  rcbicle  U  momeotarily  left  ■tandiag  In  a  Htreet* 
■djacmt  to  a  ndewslk,  and  bites  ooe  paaaliig  by 
upon  Hie  sidewalk,  the  owner  of  the  horse  is  not 
liable  for  the  injury  thna  occasioned.  It  not  ap- 
pearing that  the  horse  was  or  had  ever  been  of 
a  Ticions  nature,  or  that  the  owner  had  any  rea- 
son to  apprehend  the  animal  would  become  so. 
(Syllabus  by  the  Uoort.) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

Action  by  M.  Reed  against  the  Southern 
Express  Gompany.  From  b  judgment  of 
nonsnit,  plaintiff  brings  error.  Affirmed. 

R.  J.  Jordan,  for  plaintiff  In  error.  Erwln, 
Da  Bignra  A  Chiaholm  and  Dorsey,  Brew-, 
■ter  ft  Howeill,  for  defendant  in  wror, 

SIMMONS,  0^3.  Ordinary  draft  horses  at- 
tached to  a  wagon  of  the  express  company 
were  momentarily  left  standing,  unattend- 
ed. In  the  street,  adjacent  to  the  sldewallc, 
in  ftimt  of  a  railroad  depot,  while  the  serv- 
ant of  the  company  who  had  charge  of  them 
went  into  the  depot  The  plaintiff  was  then 
passing  along  the  sidewalk,  and.  as  she 
passed  where  the  horses  were  standing,  one 
of  them  tumed  his  head  around,  and  bit 
her,  thus  injuring  her  severely.  She  brought 
this  action  against  the  express  company  to 
recover  for  the  damages  thereby  sustained, 
alleging  that  It  was  negligence  to  leave  the 
horses  near  the  sidewalk  anattended.  She 
does  not  all^e  that  the  horse  that  bit  her 
was  vidons,  or,  If  it  was  vicious,  that  the 
company  or  Its  servant  had  knowledge  of 
the  fiict;  nor  Is  there  any  evidence,  except 
as  to  what  occurred  on  this  occasion,  which 
would  tend  to  show  that  the  horse  was 
Tldons.  She  relied  solely  upon  the  ground 
that  the  horse  was  left  near  the  sidewalk 
unattended.  She  was  nonsuited  by  the  trial 
ooort,  and  brings  that  Judgment  here  for 
review. 

Under  these  facts  we  do  not  think  the  de- 
foidant  was  Uabl&  There  is  no  general  pro< 
poiatty  on  the  part  of  horses  to  bite  persons 
who  come  near  tbem,  and,  when  this  is  done 
at  all.  It  is  done  by  one  that  Is  exceptionally 
vidoua.  Where  no  mch  disposition  has  been 
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discovered  in  a  horse,  the  owner  Is  under  nc 
obligation  to  anticipate  that  it  will  suddenly 
bite  some  passer-by  who  chances  to  come 
within  its  reach,  and  Is  not  bound  to  guard 
against  such  an  occurrence;  and  if  the  borse 
does  bite  somebody,  and  is  not  wrongfully 
In  the  place  where  this  happens,  the  owner 
will  not  be  held  liable  for  the  injury.  Thu 
rule  on  this  subject  has  been  stated  thus: 
"If  domestic  animals,  such  as  oxen  and 
hoi-ses.  Injure  any  one  In  person  or  property 
when  they  are  rightfully  in  the  place  where 
they  do  the  mischief,  the  own«-  of  such  ani- 
mals is  not  liable  for  such  injury,  uuless 
he  knows  they  are  accustomed  to  do  mis- 
chief;  and  snch  knowledge  must  be  alleged 
and  proved.  But,  If  they  are  wrongfully  in 
the  place  where  they  do  the  mischief,  the 
owner  Is  liable,  though  be  bad  no  notice 
that  they  were  accustomed  to  do  so  before." 
1  Am.  &  Eng.  Enc.  Law.  art  "Animals,"  p. 
fi78,  and  authorities  cited.  See,  also,  Cool^. 
Torts  (2d  Ed.  402)  pp.  341.  343.  In  this  case 
It  appears  that  the  horse  was  in  its  right- 
ful place  in  the  street;  and  It  not  appearing 
that  the  defendant  or  Its  servant  In  charge 
of  the  horse  had  any  reason  to  suppose, 
before  the  injury  occurred,  that  the  horse 
was  vicious  or  had  a  tendency  to  bite  per- 
sons, the  injury  was  not  one  which  the  de- 
fendant was  bound  to  anticipate  and  guard 
against;  and  the  leaving  of  the  horse  un- 
attended was  not  such  negligence  as  would 
entitle  the  plaintiff  to  recover.  Of  course, 
if  the  horse  bad  before  manifested  a  dis- 
position to  bite  people,  and  the  defendant  or 
its  servant  knew  of  It,  it  would  be  negligence 
to  leave  the  horse  standing  near  the  sidewalk 
unattended.  Judgment  afflnned. 


(95  Qa.  103) 

WARD  v.  BARNES.  Sheriff,  et  al. 

(Sapreme  Court  of  GeMrgia.    Nov.  26,  1804.) 

Costs — Wbkk  Liabilitt  ATTAaHss — Expenses  ow 
Kbbpino  Pkopeutt  Lbtibd  on— Kbb 
juoioata. 

1.  Although  a  different  rule  prevails  In  equity, 
in  cases  at  law  pending  in  the  courts  of  this  state 
such  costs  and  expenses  of  litiKation  as  may  be 
incurred  abide  the  result  of  the  suit  and  are 
chai^able  against  the  party  cast  therein.  In 
sudi  cases  the  property  of  the  defendant  cannot, 
in  any  event,  be  appropriated  to  the  payment  of 
such  costs  or  expenses  until  final  Judgment  against 
him. 

2.  Where  a  mortgage  upon  personal  property 
is  forpclosed,  the  mortgage  exocution  levied,  an 
affidavit  of  illegality  interposed,  and  the  final  re- 
sult is  a  dismissal  of  the  levy  and  quashing  of  tlie 
execution,  and  where  in  the  meantime  the  sheriff 
levying  the  execution  has  iuciirrod  a  necessary 
expense  for  the  custody  and  keeping  of  the  goods 
levied  upon,  sndi  expense  is  not  a  proper  charge 
against  the  property  of  the  defendant;  and  the 
court  has  no  power  to  order  such  goods  sold,  and 
the  proceeds,  or  any  part  thereof,  applied  to  the 
payment  of  such  expense,  nor  has  the  sheriff  any 
lien  thereon  which  may  be  enforced  by  retention 
of  the  proper^,  or  otherwise. 

S.  It  having  been  adjudged  that  the  year's 
support  of  the  petitioner  had  been  lawfnlly  set 
apart  snd  no  exception  by  the  sheriff  havmg  been 
taken  to  this  jodi^eut,  it  is  concIuslTe  between 


Digitized  by  Google 


184 


BOUTHBASTBBM  BBPOBTBB,  V^22.- 


the  pardoB  npon  this  qneitlon,  and  die  widow  was 
entitled  to  an  order  cUrect^  the  ddiretr  of  the 
property  to  her. 
(SrllabnB  by  the  Court) 

BiTor  from  superior  court,  Falton  county; 
J,  H.  Lumpkin,  Judg& 

Application  ot  Louise  K.  Ward  tor  an  or- 
^  directing  '  J.  J.  Barnes,  sheriff,  and 
others,  to  deliver  to  her  certain  property, 
and  from  an  adverse  ruling  she  brings  er^ 
ror.  Reversed. 

jr.  H.  Gilbert,  for  plaintlfC  in  error.  Cal- 
houn, King  &  Sitaldlngt  for  defendants  in 
error.  ;       '<    \    '  . 

ATKINSON,  J.  Mrs.  Ward  appUed  to  the 
superior  court  for  a  rule  directing  the  sher- 
iff to  deliver  to  her  certain  personal  prop- 
erty which  had  been  set  apart  to  her  for  a 
year's  support  The  answer  of  the  sherilf 
averred  that  the  property  was  held  by  him 
under  a  fl.  fa.  Issued  under  proceedings  to 
foreclose  a  mortgage  on  the  property  in 
question  made  by  Mrs.  Ward's  deceased 
husband;  that  be  had  paid  expenses  of  stor- 
age of  the  same,  for  which  he  claimed  a 
lieu  upon  the  property,  and  declined  to  de- 
liver the  property  undl  the  amount  of  such 
claim  should  be  paid.  The  court  below  sus< 
talned  this  position  of  the  sheriff  and  refused 
to  order  delivery  without  payment  by  Mrs. 
Ward  of  the  storage  fees,  which  ruling  Is 
now  assigned  as  error. 

The  record  shows:  That,  In  the  lifetime 
of  Mr.  Ward,  proceedings  were  taken  in 
Muscogee  superior  court  to  foreclose  a  chat- 
tel mortgage  on  the  goods  In  question  made 
by  Mr.  Ward.  In  which  a  fl.  fa.  was  issued 
to  the  sherlfT  of  Fulton  county,  who  took 
possession  of  the  goods,  and  that  they  have 
since  continued  In  the  possession  of  said 
sheriff.  He  caused  them  to  be  stoted,  and 
at  the  date  of  said  i>etition  had  paid  storage 
fees  amounting  to  upwards  of  $120.  That 
illegality  to  the  foreclosure  was  filed  on  be- 
half of  Mr.  Ward,  and  that,  the  case  thwe- 
by  made  being  called  in  Its  regular  order, 
the  levy  was  dismissed  for  want  of  prose- 
cution. That  prior  to  such  dismissal,  Mr. 
Ward  having  died,  this  plaintiff  In  error, 
bis  widow,  took  proceedings  for  a  year's 
support,  wherein  it  appearing  that  the  prop- 
erty In  question  comprised  all  the  estate  of 
said  deceased,  and  was  not  $500  in  value,- 
the  same  was  duly  set  apart  to  her.  That 
after  dismissal  of  the  levy  she  duly  notified 
the  sheriff  of  her  title  to  said  property,  and 
of  the  dismissal  of  said  levy. 

No  question  of  fact  is  involved  here,  the 
sole  question  for  determination  of  this  court 
being  whether  or  not,  upon  the  facts  herein 
stated,  and  as  found  by  the  court  below, 
the  alleged  lien  of  the  sheriff  for  storage 
fees  Is  or  is  not  superior  to  the  claim  of 
title  of  the  plaintiff  In  error  by  virtue  of  the 
assignment  to  her  as  a  year's  support 
Upon  this  state  of  facta  the  proposition  has 
been  pressed  upon  this  court  with  great 


earnestness  that  the  sheriff— being  without 
Interest  in  the  litigation,  and,  with  respect 
to  the  property  sHzed,  he  occupying  the  po- 
sition of  an  Involuntary  depositary.  Incurr- 
ing expense  In  its  keeping— Is  entitled  to  a 
lien  thereon  as  bailee,  which  attaches  to  the 
thing  bailed,  without  respect  to  Its  owner- 
ship. In  the  first  place,  we  cannnot  agree 
to  the  proposition  that  the  sheriff  is  an  in- 
voluntary bailee.  He  assumes  a  highly  hon- 
orable and  greatly  responsible  trust  when 
he  accepts,  at  the  hands  of  the  public.  Ids 
official  position;  and,  along  with  its  honors 
and  emoluments,  the  law  Imposes  upon  him 
duties  and  reBponslbillties  of  no  mean  de- 
gree. Among  these  Is  the  duty  to  faithful- 
ly execute  all  the  processes  of  the  courts 
which  may  be  placed  In  his  hands,  and 
safely  to  keep  and  preserve  all  property 
which  by  virtue  of  such  process  is  commit- 
ted to  his  care.  For  these  good  offices  the 
law  provides  compaisation,— not,  in  Its  strict 
commercial  sense,  adequate.  In  ail  cases,  It 
Is  true,  but  such,  supplemented  by  the  hon- 
ors of  public  preferment,  as  Is  at  least  satis- 
factory to  him,  else  he  had  declined  the  hon- 
or. He  is  the  depositary  chosen  of  the'  law 
the  voluntary  rei>osItory  of  its  trust;  and 
for  the  payment  of  his  services,  the  law  'pro- 
vides,  he  must  look  to  the  party  cast  In  the 
suit  In  the  second  place,  we  cannot  agree 
that  the  mere  seizure  of  goods  at  the  suit  of 
a  plaintiff  who  subsequently  fails  in  his  ac- 
■tion  creates  any  such  right  In  favor  of  the 
officer  executing  process  against  the  defend- 
ant as  would  authorize  the  court  to  seize 
and  sell  a  defendant's  prepay  in  satisfac- 
tion  either  of  strict  statutory  costs,  or  other 
expenses  of  litigation.  The  seizure  and  sale 
of  the  goods  of  a  citizen,  and  the  appropria- 
tion thereof  to  the  use  of  another,  Involve 
the  exercise  of  one  of  the  highest  attributes 
of  a  sovereign  power.  To  Justify  such  ex- 
treme measures,  there  must  be  something 
more  than  an  alleged  default  In  a  debtor; 
there  must  be  the  decision  of  a  court  of 
competent  Jurisdiction  awarding  Judgment 
against  the  person  offending.  In  a  civil 
suit  a  defendant  must  be  first  convicted 
either  of  the  tort  or  breach  of  contract,  the 
basis  of  the  action,  before  his  goods  can  be 
appropriated  to  the  use  of  any  person  other 
than  himself.  It  Is  true  that  for  purposes 
of  preservation  they  may  be  sometimes  sold, 
but  the  proceeds  cannot  be  applied  until 
final  Judgment  against  him.  The  final  Judg- 
ment alone  determines  whether  he  can  be 
deprived  of  his  property,  for  it  Is  a  familiar 
and  deeply-cherished  principle  of  our  organ- 
ic law,  that  a  man  may  not  be  derived  of 
life,  liberty,  or  proi>erty  except  by  due  pKh 
cess  of  law.  "Due  process"  means  the  Judg- 
ment of  a  court  of  competent  Jurisdiction, 
proceeding  according  to  regular  and  lei^Uy 
appointed  methods,  after  due  notice,  against 
the  offending  party.  To  say  that  a  plain- 
tiff, by  simply  commencing  an  action,  and 
putting  in  motion  the  exx>ensive  machinery 
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Df  a  court,  can  commit  the  estate  of  a  de- 
fendant to  the  payment  of  sncb  expenses  or 
inch  costs  as  may  be  Incurred,  witliout  a 
final  Judgment  finding  him,  in  any  sense,  an 
offender.  Is  conflscatton,  pure  and  simple, 
and  abhorrent  to  every  principle  of  Justice 
and  right  Aside  from  these  conrideratlons, 
K  has  been  repeatedly  held  by  this  court 
that  whenever  a  public  officer,  In  the  rendi- 
tion of  a  public  service,  exacts  ^m  a  citl- 
fen  payment  for  such  service,  he  must  be 
able  to  justify  his  demand  upon  indubitable 
statutory  authority.  In  the  matter  of  the 
exaction  of  costs,  the  law  leaves  nothing  to 
their  discretion,  nor  does  It  set  up  any  liens 
resting  upon  supposed  equities  in  favor  of 
Its  ministerial  or  executive  officers.  When- 
ever It  has  failed  to  provide,  this  failure  is 
equivalent  to  a  denial  of  eompensatlon. 

The  rule  herein  stated  does  not  prevail.  In 
Its  strict  severity,  In  equity  courts.  In  the 
chancery  courts,  In  the  enforcement  of  pure- 
ly equitable  rights,  and  In  the  application  of 
purely  equitable  remedies,  the  rule  was  ear- 
ly adopted  that  these  matters  were  left 
largely  to  the  discretion  of  the  chancellor, 
who,  upon  equitable  principles,  might  ap- 
portion the  expense  of  litigation  among  the 
parties  in  proportion  each  to  his  own  de- 
fault. This  rule,  however,  has  never  obtain- 
ed In  the  common-law  courts.  This  Is  the 
first  time  In  this  state,  In  so  far  as  we  are 
advised,  where.  In  the  prosecution  of  or- 
dinary common-law  remedies.  It  was  sought 
to  Mt  up  a  species  of  equitable  lien  against 
one  who,  according  to  the  record,  is  an  un- 
offending defondant;  and  such  a  doctrine 
we  cannot  now  approve  as  sound,  either  In 
law  <a  reason.  This  disposes  of  the  other 
question  in  the  eas^  for  Inasmuch  as  the  of- 
flcCT  holdtaig  the  property  has  no  Hen  of  any 
character  for  the  service  alleged,  and  inas- 
much as  the  defendant  In  execution  had 
died  pending  the  litigation,  and  the  plaintiff 
Id  error,  being  his  widow,  had  caused  the 
property  levied  upon  to  be  regularly  set 
apart  to  her  as  a  provision  for  a  year's 
rapport,  she  was  lawfully  entitled  to  the 
posBSSBlon.  The  conrt  therefore  erred  In  di- 
recting a  sale  of  the  property  for  the  pay- 
ment of  the  allied  expense  of  UtIgaUon, 
and  erred  In  refusing  to  make  the  rule  ab- 
■olnte  awarding  to  her  the  poasessloB. 
Jodcment  reveraed. 


(K  Oa.  lift) 

SAMPLES  V.  CIT7  OF  ATLANTA. 
(Snprame  Ooort  of  Oeoigla.   Nor.  26,  1884.) 
DsFBonva  Bbidob  —  Lubiutt  ow  Citt  won  Zh- 

J  CS1B8— 'iNSTRUOnORB. 

Althoua^  a  traveler  may  know  that,  be- 

enae  of  the  defective  construction  of  a  public 
idge  In  a  dty,  &ere  is  some  danzer  In  driving 
ever  It,  still  he  may  recover  from  the  city  for  In- 
Jnries  snstaiDed  in  so  doing  if  it  cie&rly  appears 
that  the  danger  was  not  obviously  of  such  charac- 
ter titat  drlvutgover  the  bridge  would  necessarily 
amount  to  a  want  of  ordinary  and  reasonable 
«an  and  ^ig— — ,  ud  If  it  also  appears  that  In 


driving  over  the  bridge  the  pIslDtlff  did  in  fact 
obaerre  radi  carr  and  diligence.  Id  auch  case, 
the  mere  fact  of  driving  over  the  bridge  would 
not  of  itseU  authorize  a  finding  that  the  plaintiff, 
b7  Bo  doing,  consented  to  the  injaries  thereby  oc- 
cari<Hied.  Consequ^tly  it  was  error  to  chaise 
as  follows:  "If  you  believe  from  the  evidence 
that  the  jdalntiff  waa  acquainted  with  the  bridge, 
and  knew  of  tbe  danger  of  driving  over  it,  and 
nevertheless  did  so,  you  should  find  that  he  con- 
sented to  flie  injury,  and  therefrae  tiiat  he  cannot 
recover;  for  it  is  a  principle  of  law  that  no  man 
can  recover  damage  from  another  where  he  con- 
seated  to  his  injunes." 
(SyllaboB  by  the  Coort) 

Error  from  dty  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  for  personal  Injuries  by  John  B.  Sam- 
^es  against  the  of  Atlanta.  There  was 
a  v«dlct  for  defmdant,  and  a  new  trial  de- 
nied.   Plaintiff  brings  error.  Reversed. 

P.  F.  Smith  and  Gaines  &  Etberidge,  for 
plalntlfF  in  error.  J.  A.  Anderson  and  Fnlton 
ColvlUe,  for  defendant  in  error. 

LUMPKIN,  J.  In  the  case  of  Bentley  v. 
City  of  Atlanta,  92  Ga.  623, 18  S.  B.  1013,  this 
court  held  that,  although  the  McDanlel  street 
bridge,  which  crosses  over  the  tracks  of  the 
East  Tennessee,  Vii^nla  &  Georgia  Railway 
Company,  had  been  raised  by  the  railway 
company,  the  duty  of  keeping  this  street 
free  from  a  permanent  or  long-continued  nui- 
sance devolved  primarily  upon  the  municipal 
government,  and  that,  consequently,  the  city 
was  liable  if,  by  the  Improper  construction 
of  that  bridge.  It  amounted  to  a  public  nui- 
sance, and  was  unsafe  for  general  use.  In 
the  case  at  bar  the  plaintiff  was  injnred;tn  an 
attempt  to  drive  across  this  identical  bridge; 
Under  the  facts  In  evidence  the  dty  Is 
to  be  treated  as  being  in  the  attitude  of  Invit- 
ing the  public  to  use  this  bridge  as  a  part  of 
McDanlel  street,  wlilch  was  a  very  public  and 
much-traveled  thorotighfare.  It  appears  that 
the  city  permitted  the  bridge  to  remain  oi>en 
for  general  travel,  and  that  Its  condition, 
shape,  and  grat^nl  structure  had  been  the 
same  for  some  considerable  time  prior  to  the 
plaintiff's  Injury.  In  legal  contemplation, 
therefore,  the  city  was  keeping  and  maintain- 
ing the  bridge  In  this  condition  at  the  time 
the  Injury  to  the  plaintiff  occurred.  He  lud 
crossed  the  bridge  with  his  wagon  the  day 
before.  This  was  his  only  opportimlty  of 
knowing  what  Its  c(mdItion  was.  The  bridge, 
as  to  Btreigth,  surface,  and  condition  of  re- 
pair, seems  to  have  been  unobjectionable. 
The  only  complaint  of  It  In  the  present  case 
was  that  th^  was  a  considerable  incline  In 
the  approach  forming  one  end  of  it,  which 
made  the  descent  quite  steep,  and,  to  ft  cer- 
tain extent,  dangerous.  It  was  because  of 
this  abrupt  declivity  that  the  bed  of  the  plain- 
tiff's wag<m  was  thrown  out  of  place  and 
precipitated  npon  his  team,  causing  him  to 
be  thrown  out  and  hurt  There  was  a  rep* 
diet  for  the  defendant,  and  the  plaintiff  as- 
signs error  upon  the  overruling  of  his  motion 
for  a  new  trial.   We  shall  ^scuss  none  of  the 
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nnmerotu  groonds  ccmtaUied  In  this  motion 
Bare  that  which  complaUis  that  the  charge 
copied  In  the  headDOte  wae  erroneous,  and 
onwarranted  by  the  facts  In  eTldence.  Taken 
la  Ita  literal  sense,  this  charge  is  open  to  the 
criticism  that  it  states  a  principle  of  law 
not  iiertlnent  nor  applicable  to  the  facts  of 
this  case.  Surdy,  a  man  who  Is  merely  Deg- 
Ugent  in  roluntarlly  pursuing  a  course  which 
he  knows  to  be  attended  with  danger  cannot 
be  said  to  consent  to  such  injuries  as  may  fol- 
low, however  mnch  reason  there  might  be  to 
conclude  that  he  assumed  the  risk,  of  sustain- 
ing Injury.  However,  we  are  not  inclined  to 
be  hypercritical,  and  will  take  it  for  granted 
that  our  distinguished  brother  of  the  trial 
bench  never  really  Intended  that  the  language 
he  employed  should  be  accredited  with  its 
usual  and  literal  significance.  We  think  it 
the  more  probable  that  he  meant  by  this 
charge  to  state  the  well-known  mle  of  law 
that  one  who  Volnntarily  attempts  a  rash, 
imprudent,  and  dangerous  uudertakiug  is  to 
be  presumed  to  liave  assumed  the  risk  Inci- 
dental th^eto,  and  cannot  afterwards  com- 
plain if  he  is  injured.  Giving  to  the  charge 
this  construction,  its  vice  lies  in  its  as8umi>- 
tlon  that  if  the  plaintiff  knew  of  the  danger 
of  driving  over  the  bridge,  attempting  to  do  so 
was  per  se  negligraice  on  his  part,  amount- 
ing to  a  want  of  ordinary  diligence.  We  do 
not  miderstand  this  to  be  a  correct  exposition 
of  the  law  applicable  to  the  facts  of  this 
case.  The  plaintiff's  acquaintance  with  the 
bridge  was  very  slight  indeed,  and  bis  knowl- 
edge of  the  danger  of  ualng  it  must  have 
bera  correspondingly  slight.  Besides,  It  must 
not  be  forgotten  that  this  was  a  public  bridge, 
forming  a  part  of  a  public  street  In  a  city, 
over  which  all  people  having  occasion  to  use 
the  street  at  that  point  were  expected  to  cross. 
There  was  no  warning  of  any  sort  that  it  was 
miflt  or  mieafe  for  travel,  and  there  was  no  ap- 
pearance of  danger  about  It,  save  only  the 
steepness  of  the  grade  at  one  of  Its  ends. 
In  view  of  these  facta,  we  oitertain  no  doubt 
at  all  that  the  charge  cut  strongly  against  the 
plaintiff.  There  Is  greater  or  less  danger  at- 
traillng  the  use  of  many  public  bridges  and 
highways.  Sometimes  the  danger  Is  very 
slight  Indeed,  so  slight  as  to  be  of  but  little 
coDsequence;  again,  the  danger  la  somewhat 
greattr,  and  more  carefully  to  be  guarded 
against  one  who  takes  the  proper  care  for 
hid  own  aafety,  and  still  again,  the  danger 
may  be  so  very  great  and  apparent  that  the 
only  proper  way  to  shun  it  would  be  to  avoid 
aitcgetber  coming  within  its  reach.  Between 
the  extremes  there  is  every  conceivable  de- 
gree and  kind  of  danger.  Where  the  danger 
la  Axcediugly  small  and  trivial,  It  may  not 
be  at  all  negligent  to  disregard  It;  where  It 
If  BXfeedingly  great  and  obvious,  It  would 
be  nc«llgenee  per  se  to  Incnr  the  hazard  of 
behig  Injured  1^  it  Id  other  cases  It  would 
be  open  to  question  whether  Incturtng  mcb 
possible  or  probable  hazard  would  be  con- 
bistent  with  ordinary  cere,  and  in  cases  of 


this  kind  the  question  of  contrfbutoty  negli- 
g«ice  Is  cme  for  detmninatlra  by  the  Jury. 
The  case  at  bar  belongs  to  the  class  Just  In- 
dicated, and  the  court  could  not  properly,  aa 
matter  of  law,  conclnrively  determine  that 
the  plaintiff's  knowledge  of  the  defective  con- 
strucUtm  of  tbe  bridge,  and  the  use  of  It  not- 
withstanding audi  knowledge,  absolnt^y  bar- 
red all  right  of  recoVKT.  Certainly,  In  view 
of  the  limited  knowledge  which  the  plaintlCE 
must  necessarily  have  had  as  to  the  char- 
acter of  the  bridge  and  the  extent  of  the  dan- 
ger Incident  to  Its  use,  he  can  hardly  be  said 
to  have  "consented"  to  the  Injury,  or  even 
be  regarded  ad  having  voluntarily  braved  a 
known  and  Inevitable  danger,  tmstlng  to 
chance  or  good  fortune  for  coming  oat  unin- 
jured. We  do  not  mean  to  say  that  In  ev«7 
conceivable  case  the  fact  that  a  person  injured 
knew  of  tbe  danger  to  which  he  voluntarily 
exposed  himself  would  not  of  itself  preclude 
him  from  a  recovtty.  It  Is  possible  that  a 
person's  acquaintance  with  the  defective  or 
unsafe  condition  of  a  bridge  or  other  portion 
of  a  highway  might  be  such  tliat  It  would 
put  him  upon  notice  as  a  prudent  man  that 
an  attempt  to  travel  over  the  same  would  be 
inevitably  attended  with  a  certain,  fixed,  ap- 
preciable, apparent,  and  forbidding  danga; 
In  which  case,  knowing  and  appreciating  the 
extent  of  the  hazard,  and  the  probability  of 
hlB  being  Injared,  he  nerertheless  may  choose 
to  take  tbe  risk,  trusting  to  the  extra  pre- 
cautions he  mentally  resolves  to  take  as  a 
means  of  defeating  the  threatened  disaster. 
He  does  not,  however,  consent  to  tbe  bijnry 
which  may  f(dlow,  else  why  should  he  take 
precanUons  to  avoid  or  defeat  the  peril? 
Agsln,  where  the  danger  larked  under  cover, 
and  was  not  readily  apparent  to  a  casual  ob- 
server, however  prudent  be  might  be,  the 
person  injured  might  have  peculiar  means  of 
knowing  or  apprehending  the  dangn,  because 
of  familiar  acquaintance  with  the  defect  In 
question,  or  from  past  experience  with  de- 
fects of  a  similar  character.  For  example,  it 
a  man  were  seriously  Injured  while  i>aBBing 
over  a  defective  porticm  of  the  highway  to- 
day, though  the  danger  appeared  to  him  only 
slight,  and  he  used  reasonable  care  to  avoid 
It,  he  would  not  be  Justified  in  making  another 
attempt  to  pass  to-morrow  over  the  same 
feet,  nor,  Indeed,  over  a  similar  place,  which 
appeared  equally  dangerous.  Other  Instances 
might  be  cited  where  the  conduct  of  the  iiar- 
ty,  under  the  peculiar  circumstances  of  a  par- 
ticular case,  would  so  plainly  appear  Inconr 
slatent  with  the  claim  that  be  was  acting 
with  that  degree  of  diligence  to  be  npected 
of  him  that  a  court  would  be  justified  In  hid- 
ing 08  matter  of  law  that  he  could  not  re- 
cover. The  case  of  Tift  T.  Jonea,  74  6a. 
469,  seems  to  afford  an  lllastratlon  of  tUs 
kind.  We  do  not  wish  to  be  understood  as 
laying  down  a  rule  applicable  alike  to  all 
cases  in  whidi  it  may  mpear  that  a  party 
injured  knew  in  advance  of  the  dang^  to 
which  he  subjected  blmsel^  tint  the  law  aife> 
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Doanced  Is  to  be  regarded  as  controninr  the 
present  case,  and  only  snch  otbera  as  are  akin 
to  It  1)7  leasoQ  of  tb^  own  pecollar  tacts  and 
geaexal  oomplezlfn. 

The  Tlew  we  hay*  takm  of  the  Qoeetiim 
under  consideration  Is  abundantly  supported 
by  an  orerwhelming  array  of  the  most 
nspeotable  and  reliable  authorities.  In 
many  <tf  them  va  And  sncb  apt  and  pet^ 
tSnrat  «q»resslon%  we  shall  take  the  liberty 
of  qnotinff  from  them  literally  and  extenBlT»> 
ly,  beUerbtf  ttiat  In  so  doing  fbe  matter  will 
be  presented  jnndi  mc«e  clearly  and  forcibly 
than  ve  could  hope  to  do  In  oar  own  lan- 
goage.  Before  ao  doing,  however.  It  must  not 
be  forgottoi  that  under  the  mle,  of  force  In 
this  state,  allowing  partial  recovery  In  cases 
ot  otmtrlbotory  negligwce  on  the  part  of 
the  plalntlfl.  It  Is  stlU  more  proper  to  en- 
ftHce  the  doctrine  we  are  endeaTorlng  to 
establish.  Mr.  Bishop,  one  at  the  most  dlstin- 
gnlriied  law  wrlto-s  of  this  country,  after 
stating  tbe  duty  of  a  mnnldpalitT  to  ke^ 
its  tilgtaways  In  repair,  and  that  the  trav^r 
la  required  to  nse  only  ordinary  care,  says: 
'Vnt  lf»  in  a  partlcnlar  instance,  he  has 
kucnriedge  that  the  w^  is  In  an  in  con- 
dlthm,  ha  mns^  shoidd  he  use  it,  apply  a 
greater  or  still  greater  can^  according  to  the 
demands  of  the  qtedal  fact.  And  tbe  dan- 
ger may  be  so  Imminent,  and  tbe  necessity 
for  passing  oTer  it  so  sUght,  tbat  tbe  court 
can  pronoonoe  tbe  going  v^oa  It  negligence 
in  law,  wherenpon  any  reanlttng  Injury  idll 
be  wltbout  recompense.  Yet  ordinarily,  as 
the  laying  out  of  the  way  has  estabUshed 
tts  legal  necessity,  the  mere  facts  tbat  one, 
knowing  €f  a  defect  passes  ora  ft,  wfll  not 
defeat  his  claim  sboold  be  snfler  hamL** 
Blah.  Ncmoont  larw,  1 1018.  The  text  Is  sns- 
talned  by  a  large  munber  of  eases,  smne  <tt 
which  we  shall  oarselvea  refer  to  more  par* 
tlcnlarly  before  dosing  this  opinion.  In  4 
Am.  ft  Bng;  Bna  Law,  p.  85,  under  the  tlUe 
"Gontrlbntory  Negligence,"  it  is  stated: 
**But,  even  though  the  perscm  injured  knew 
of  th«  dangm,  or  had  reason  to  apprehoid  It 
yet  It  does  not  necessarily  CoDow  that  he  has 
been  guilty  of  contrlbutoty  negligence.  Not- 
withstandlag  his  knowledge  of  or  reason  to 
appr^end  danger,  be  may  have  been  in  tbe 
exerdae  of  ordinary  care  to  avoid  Injury; 
and  to  sncb  event  his  Injury  may  be  sol^ 
duo  to  the  negligence  of  anoQiar.'*  See,  also, 
tbe  numerous  anthorltlee  cited  In  note  2,  un- 
der tbe  headline^  "Bat  Knowledge  of  Ban- 
ger  not  Negligence,  per  se."  Again  in  Blliott, 
Roads  ft  &  p.  47(K  it  Is  said  the  fftct  tbat 
a  trareler  ''roluntaxlly  attempto  to  pass, 
with  knowledge  ct  the  defect  or  obstruction, 
Is  not  ordinarily  concluslTe  erldoice  of  a  want 
oC  das  care;  but  if  be  bas,  or  ought  to  hav^ 
notice  thereof,  he  must  exercise  Bucta  care 
as  the  drcumstances  demand,  and  It  an  ordi- 
narily prudent  pwson  would  not  attempt  to 
pass,  under  tbe  drcumstances,  be  will  be 
guilty  of  contribntOTT  negllgoice.'*  Section  221 
Jtmes,  Neg.  Mun.  Ckvp.,  is  as  f  cdlows:  "Many 


cases  bare  arisen  whore  It  has  been  shown 
by  munidf^  corporations  that  the  persons 
who  hare  endeavor^  to  bdd  them  respon- 
sible tor  d^Bctive  wsys  wwe  tbeniselTe* 
aware  of  the  existence  of  the  defeds^  and 
effort  bas  been  made  to  establish  tbe  rule 
that  knowledge  ot  a  d^ect  In  and  subsequent 
user  of  a  walk  would  estop  a  person  Injured 
from  dalming  damages.  But  this  is  not  the 
law,  for  'sucb  knowledge  does  not  always 
bar  a  party  from  a  right  of  recovery.'  If  a 
person  knows  tbat  a  walk  is  defective,  he 
may  use  It  if  his  set  to  so  doing  is  reasonably 
prudent  He  Is  not  obliged  to  give  up  a  walk 
l^vided  the  corporation,  or  dse  use  It 
at  his  perO,  but  he  Is  obliged  to  exercise 
reasonable  caze.  He  may  continue  to  go 
whoe  the  corporation  sanctions  his  going, 
but  he  can  no  long»  assume  that  the  walk 
is  safCb  He  knows  that  It  Is  not  so,  and 
bis  ctmduct  must  be  regulated  1^  this  knowl- 
edge. Especial  care  is  due  ftom  him,  and, 
unless  he  exercises  reasmiable  care.  In  view 
of  all  the  drcumstances  surrounding  bis  con- 
duct he  will  be  negUgoit"  In  treating  of 
the  vduntary  exposure  of  one^s  sdf  to  dan- 
ger, Beach  observes:  "Knowledge,  however, 
in  this  reepiect,  does  not  necessarily  constt- 
tate  contributory  ne^igenoe,  It  Is  plain  that 
one  may  exercise  due  care  with  full  knowl- 
edge ot  the  danger  to  which  he  is  esQrased, 
oe  to  Which  he  lawfully  exposes  himsdf. 
IMa  certainly  is  not  oontrlbuttHiy  negUgenoeL 
When  knowledge  is  Outened  upon  tbe  plalUf 
tiff.  It  Is  presumptive  evidence  of  contrlbu- 
toiy  negl^nce;  but  it  Is  a  dlsputaUe  pre- 
Bumptlon,  and  may  be  rebutted  by  proper 
evidence  ct  the  enrdse  ot  iHdlnaiy  care 
undw  the  drcumstances." 

We  might  content  ourselves  with  resting 
vpoa  die  foregoing  extracts,  all  of  whldi 
seem  to  be  supported  by  the  authorities  they 
dte.  We  wOl,  however,  notice  a  Uw  of  the 
very  bu-ge  numbu  of  cases  which  we  have 
examined  and  which  more  dosely  bear  upon 
tbe  question  in  hand.  Thus,  to  GI^  of  Bm- 
porla  V.  SchmldUng,  88  Kan.  48^  6  Pac 
893,  it  was  held  that:  'rrhe  fttd  that  a  per- 
s(m  uses  a  street  w  ddowalk  after  he  has 
notice  that  It  Is  oat  ctf  repair  Is  not  nec- 
essarily neiAigencfr  Penwnis  are  not  to  be 
entirety  debarred  from  the  use  of  a  street 
because  It  may  be  defective  or  somewhat 
dangerous;  but  whwe  danger  exlsto,  and  it 
la  known,  ordinary  ^ndence  would  reqtUre 
of  those  using  such  street  greater  vigilance 
and  care  and  oiutlon,  cwrespondlng  with  the 
danger,  to  avdd  Injury."  Again,  in  Lowdl 
V.  Watertown  T^,  08  Mich.  668,  2S  N.  W. 
517,  it  was  held  that  knowledge  of  a  d^ect 
in  a  country  road  along  which  a  man  was 
walking  Ml  a  daric  night  did  not  necessarily 
establish  his  negligence^  but  was  only  a  fact 
Dor  the  jury  to  oonsidar  in  detwminlag 
whether  he  was  negligent  or  not  The  su- 
preme court  of  Indiana,  to  TompBce  Oa  v. 
JaAson,  86  Ind.  111.  laid  down  tbe  doctrlna 
that  reasmiable  care  by  a  tiavetw  did  not 
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require  that  he  ahonld  forego  travel  over 
places  known  to  be  dangeron%  vnlew  to  do 
■owae  InconalBtent  with  reasonable  (nridence; 
and  that  prevlons  knowledge  of  the  dangn^ 
ons  condltlra  <tf  a  turnpike  would  not  alone 
prevent  a  recovery  for  injuries  occasioned 
because  at  eucta  dangerous  condition.  Con- 
tribntory  ne^lgenoe  cannot  be  imputed  to  a 
pedestrian  who  was  injured  because  of  a 
washout  In  a  sidei^alk,  manly  because  he 
had  knowledge  of  the  defect  City  Goontdl 
of  Montgomery  t.  Wright,  72  Ala.  411.  "Pr»- 
Tious  knowledge  of  the  condItl«i  of  a  street 
or  sidewalk  Is  not  ooifdudve  evidence  of 
contributory  net^lgence.  so  as  to  bar  a  re- 
eorery  by  a  person  injured  In  consequence 
of  Its  being  out  of  repair,  unless  its  con- 
dltlim  is  sneh  that,  under  like  circumstances, 
a  person  of  ordinary  prudence  would  not 
venture  upon  or  over  It."  McKende  v.  Olty 
of  Nortbfleld,  SO  Ulnn.  4Se,  16  N.  W.  261 
And  to  the  same  elEec^  see  Owen  t.  City  of 
ChlttigO,  10  HL  App.  465,  and  City  of  Aurora 
T.  Brown,  12  m.  App.  122.  In  the  latter 
case  It  was  held  tbat  a  party,  knowing  the 
defective  condition  of  a  sidewalk,  was  not 
entitled  to  recover  because  he  did  not  take 
the  necessary  precautions  to  prevent  a  falL 
In  Smith  T.  City  of  8L  Joseph,  45  Mo.  440, 
the  doctrine  is  stated  to  be  that:  "The  fact 
that  a  person  hijured  by  a  defect  in  a  high- 
way or  street  had  previous  knowledge  of  the 
defect  ia  not  conclusive  evidence  of  negli- 
gence on  his  part  It  ia  a  fact  to  be  submit- 
ted, with  othw  evidence  to  the  Jury;  and 
in  an  action  to  recover  damages  for  an  In- 
jury caused  by  snch  defect  it  Is  only  neces- 
sazy  for  plalntitE  to  sbow  that  he  exercised  or* 
dlnarycaretoavoldtheacddent**  Inthe  New 
Yc^  court  of  appeals,  In  BullocJc  t.  City  of 
New  Toik,  99  N.  T.  660,  2  N.  B.  1,  the  rule  la 
laid  down  tbat  "persons  have  a  rigbt  to  nse 
the  sidewalk  of  a  street,  although  knowing 
it  in  an  unsafe  condition;  and,  if  Injured, 
it  Is  a  ooestlon  fw  the  Ju^  whether  tbey 
were  goll^  <^  any  carelessness  which  con- 
tributed to  the  injury."  In  Osborne  v.  Rail- 
way Co.,  21  Q.  B.  DlT.  220,  It  appeared  tbat 
the  plalntill  was  injured  by  ftdllng  on  tbe 
st^s  leading  to  tbe  defendant's  railway  star 
tion.  He  knew  that  the  steps  were  danga^ 
ons,  but  went  down  carefully,  holding  the 
handrail;  and  it  was  hdd  that  the  defendant 
did  not  show  that  the  plainUff,  with  a  full 
knowledge  of  the  nature  and  extent  of  the 
danger,  bad  voluntarily  agreed  to  incur  It. 
so  as  to  make  the  maxim,  "Volenti  non  fit 
injuria,"  applicable  and  therefore  he  was 
entitled  to  recover,  me  case  of  Dempsey  v. 
City  of  Rome  (decided  by  this  court  Blar^ 
20,  1804)  04  Oa.  420,  20  8.  B.  83B,  is  In  line 
with  the  amy  of  authwltlea  above  dted. 
But  why  multiply  further  the  citation  of 
autborltlesT  The  law  Is  jdaln  and  dear, 
and  in  a  nutshell  is  as  fdlows:  If  the 
dangCT  ailing  fn»n  a  defect  In  a  bridge  at 
otbw  portion  of  the  highway  within  the  llm- 
ltS4tfacltyIsobvlondy of suchcharacter  that 


ao  person.  In  the  ^arclse  id!  ordinary  pru- 
dence, would  attemi»t  to  pass  over  the  same, 
or.  In  othor  words.  If  snch  an  attempt  would, 
of  Itself,  plainly  and  unequivocally  amount 
to  a  want  of  ordinary  care  and  diligence,  tbe 
court  may  so  Instruct  tbe  Jury  as  matter  of 
law.  But  In  other  cases  the  mere  knowledge 
of  the  oElstlng  detert  wlU  not  prevent  a 
recovery  on  tbe  part  of  one  who  is  Injured 
because  of  the  defect.  If  the  use  of  tbe  bridge 
or  higfavray  In  which  the  defect  exists  Is 
consistent  with  ordinary  care,  and  it  further 
appears  that  the  plaintiff  did  in  fact  exercise 
socdi  care.  All  cases  of  this  kind  should  be 
submitted  to  the  Jnry»  who-  In  determlnli^ 
what  would  be  ordinary  cant  in  the  particu- 
lar Instance  should  take  into  consideration 
and  carefully  weigh  all  the  bicta  and  dr- 
cnmatances;  and  nothing  short  of  tbe  care 
which,  a  perscm  of  ordinary  prudence  would 
exercise  with  reference  to  the  existing  oon- 
dlUoiu  should  be  held  sufficient  on  the 
part  of  tbe  plaintiff.  It  Is  not  cur  presoit 
purpose  to  cqwms  any  opinion  or  intimation 
as  to  tbA  merits  of  the  case  now  nndw  re- 
view. A  new  trial  Is  ordered  because  the 
plaintiff  was  derived  by  the  above-quoted 
charge  of  the  court  of  the  benefit  of  having 
the  Jury  pass  upon  one  of  the  main  Issues 
Involved,  the  decision  of  wUch  may  turn 
the  scale  either  the  one  way  or  tbe  other. 
Judgment  reversed. 

■a— M  (IR  Qa.  2:9) 

COOK  V.  BANES. 
(Supreme  Oontt  of  Georgia.    Dec.  21,  1804.) 

Biu.  or  EzoEFTions  —  AHBNDUBirr  —  Sixi  or 
La.ni>— DcFiOTT  IN  QDAHTrrT— Abate- 
UBNT  or  Priob. 

1.  Altbcmeh  the  act  of  December  18,  1803 
(Act8l803,p.62),proTldeH  "that  the  biUof  ezcep- 
tloM  in  anv  case,  or  the  certificate  thereto,  may 
be  amended  at  anytime  before  the  final  argument 
thereon  in  the  supreme  court,  ao  aa  to  make  audi 
bill  of  exceptions  or  certificate  conform  to  the 
truth  of  th^  caae  and  the  forma  of  law,"  yet,  as 
this  act  does  not  declare  whether  the  amend- 
m&nta  to  which  it  refers  are  to  be  allowed  by 
order  of  the  trial  jndge  or  of  this  court,  and 
does  not  Inu^mannerpc^Dtont  howanch  amend- 
ments are  to  be  made,  or  provide  for  any  proce- 
dure in  the  premisea,or  for  serviceon  theopposite 
peity,  the  act,  in  view  of  these  defects  and  omis- 
dons,  is,  as  to  the  matter  of  such  amendments, 
too  Imperfect  and  incomplete  for  practical  en- 
forcement. 

2.  There  was  no  mor  in  refosing  the  request 
to  diarge.  The  <diarge  complained  of,  dioaxb 
not  entirely  free  firom  verbal  Inaccoracy,  taken  In 
connection  with  the  whole  charge,  snbmitted  snb- 
stantially  tbe  doctrine  annoonced  by  this  court  in 
Estes  T.  Odom,  IS  8.  B.  866,  01  Oa.  600.  Tbe 
evidence  warranted  the  vudict,  and  th»e  was  no 
emv  in  tefUsmg  a  new  trial. 

(Syllabus  by  tiie  Court) 

Brror  from  8iq;>eri<Hr  court,  Newton  county; 
Richard  H.  Clai^  Judge. 

Action  by  Georgia  A.  B.  Banks,  guardian* 
against  S.  O.  Co<A.  Judgment  tta  plaintlif, 
and  defendant  brings  enor.  Affirmed. 

J.  IL  Pace,  for  plidnttff  In  error.  BL  Wo* 
max^  fw  defendant  in  erra^ 
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1.  UMPKIN.  J.  1.  We  are  cheerfuUy  wUIlns 
to  give  dne  and  conscl^tlous  obedience  to  the 
aiactmentBof  thegenml  asBembly  with  ref- 
erence to  proceedings  and  practice  in  this 
court.  While  we  honestly  think  there  has  been, 
in  some  Instances,  legislation  too  favorable  to 
Incompetent  or  negligent  practitioners  of  the 
law,  we  are  not  Inclined  to  question  the 
aatborlty  of  the  lawmaking  power  to  take 
care  of  tb98e  who  either  cannot  or  will  not 
take  proper  care  of  themselves,  nor  do  we 
wish  to  be  understood  as  protesting  against 
the  exercise  of  such  authority.  After  all, 
we  hare  little  doubt  that  the  real  purpose 
of  the  general  assembly  In  so  legislating  has 
been  to  guard  the  rights  of  parties,  and  not 
moely  to  shield  delinquent  attorneys  from 
the  consequences  of  their  professional  sins 
of  omission  or  commission.  In  the  spirit 
above  Indicated,  we  have  faithfully  en- 
deavored to  find  a  way  to  practically  enforce 
that  portion  of  the  act  of  December  18, 1803, 
which  Is  quoted  In  the  headnote,  but  have 
been  unable  to  do  so.  The  difficulties  In  the 
way  are  [minted  out  in  the  headnote  itself, 
and  are  so  obvious  as  to  be  apparent  at  a 
mere  glance.  If  the  general  assembly  will 
indicate'  even  loosely  how  bills  of  exceptions 
are  to  be  amended,  and  define  some  sort  of 
procedure  for  accomplishing  this  purpose, 
we  wUl  carry  out  their  wishes  to  the  best 
of  oar  ability. 

2.  Ttiia  was  an  action  upon  a  promissory 
note  given  to  Banks  by  Cook  for  the  purchase 
of  land.  The  defense  was,  in  sub8tance,that  the 
land  was  sold  by  the  tract,  and  was  described 
In  the  bond  for  titles  given  to  the  defendant 
as  containing  600  acres,  "more  or  less";,  that 
the  stiler  had  falsely  and  fraudulently,  or 
through  mistake  amounting  to  fraud,  repre- 
sented to  the  defendant  that  the  tract  did 
in  fact  contain  600  acres,  but  upon  subse- 
qnent  careful  and  accurate  survey.  It  was 
found  to  contain  only  471  acres.  The  court 
was  requested  to  charge:  "If  you  believe 
from  the  evidence  that  Cook  did  not  have 
equal  c^portunlty  with  Banks  to  Judge  of 
the  number  of  acres,  and  Banks  misrepre- 
sented to  Cook  the  number  of  acres  by  mis- 
take and  Innocently,  and  Cook  acted  on  said 
misrepresentation  to  his  detriment,  Cook 
would  be  entitled  to  apportionment  of  price, 
to  be  measured  by  the  deficiency,  If  de- 
ficiency be  shown,  and  was  gross."  This 
request  was  properly  refused.  Its  vice  was 
that  it  assumed  that  the  deficiency  in  ques- 
tion would,  as  matter  of  law,  absolutely  en- 
title the  defendant  to  an  abatement  In  the 
price,  although  there  was  no  actual  fraud 
I>erpetrated  by  the'  sdler,  and  although  the 
deficiency  may  not  have  been  "so  gross  as  to 
justify  the  suspicion  of  willful  deception  or 
mistake  amounting  to  fraud.'*  See  Code,  i 
2642.  The  deficiency  was.  In  the  present  case 
Tery  la^e.  We  do  not  mean  to  say  that  the 
Jury  would  not,  as  matter  of  fact.  In  view 
of  the  entire  evidence,  have  been  authorized 
to  find  that  It  was  sufficiently  large  to  aur 


tborise  an  api>ortionment  in  the  price  under 
the  provisions  of  the  section  above  cited; 
but  whether  or  not  they  should  so  find  was  a 
question  for  them,  upon  which  the  court 
rightly  declined  to  pass. 

Further  complaint  was  made  because  of 
the  following  charges  to  the  Jury:  (1)  "Now, 
you  have  the  case  before  you,  and.  In  the  first 
place,  you  will  determine  whether  the  defl- 
ciency  is  so  gross  as  to  Justify  the  suspicion 
of  willful  deception,  or  mistake  amounting  to 
fraud.  Consider  the  property,  the  number 
of  acres,  the  impi'ovemnits  upon  the  prop- 
erty, and  all  the  circumstances  connected 
with  the  sale."  (2)  "You  will  observe  that 
the  law  Is,  in  any  deficiency  in  land  so 
gross  as  to  Justify  the  suspicion  of  willful 
deception,  you  must  have,  in  the  first  place, 
in  order  to  find  for  the  defendant,  the  sus- 
pldott  of  willful  deception;  and,  in  otda 
to  arrive  at  that  conclusion,  you  will  get  all 
the  language  of  the  bond  for  titles,  and  the 
language  of  the  c<mtract  previously  entered 
into,  and  which  was  consummated  by  the 
bond  for  titles,  and  all  the  circumstances, 
as  I  said,  in  connection  with  the  case.  But 
our  8iq)reme  court  has  said.  In  a  recent  de- 
cision, that  even  this  Is  not  snflOcient  to  have 
a  deduction  on  account  of  the  deficiency*  not 
even  that  of  the  suspicion  merely  of  will- 
ful deception  or  mistake  amounting  to  fraud; 
that  that  Is  not  suffldoit  But  it  also  says 
that  tf  you  have  that  suspicion  of  wlUfol 
deception  or  mistake  amounting  to  fraud, 
then  you  must  come  to  the  conclusion  as  to 
whether  there  was  fraud  1^  willful  deception, 
or  mistake  amounting  to  fraud,  practiced  by 
Mr.  Banks  upon  the  defendant,  Cook;  and, 
If  you  come  to  that  conclusion,  he  would 
thm  be  entitled  to  deduction  pro  rata  of  the 
number  of  acres  whitdi  the  tract  of  luid  has 
fallen  Qhort."  We  mmfess  tluit  these  In- 
structions, taken  by  themselves  are  not 
perfectly  clear,  nor  free  from  verbal  Inaccu- 
racy. It  Is  evident,  howevor,  that  the  Judge 
was  endeavoring  to  state  to  the  Jury  the 
doctrine  laid  down  by  this  court  through 
Chief  Justice  Bleckley  In  Estes  r.  Odom,  01 
Ga.  600,  IS  S.  B.  855,  and,  taking  these  Iso- 
lated and  fragmentary  extracts  in  connec- 
tion with  the  whole  charge,  we  cannot  but 
reach  the  conclusion  that  the  Judge's  purpose 
was  substantially  accompUsned.  We  think 
there  was  suffldent  evidence  to  warrant  the 
finding  In  the  plaintiff's  favor,  and,  on  the 
wh<^  luve  concluded  to  allow  the  verdict 
to  stand.  Judgment  affirmed. 


(MGa.  sou 

HARPKB  V.  MAYOR,  ETC.,  OF  JONES- 
BO  RO. 

(Supreme  Court  of  Georgia.    Dec  21,  1894.) 

AOTIOIT  AOAIKST  CiTT— RsvOOATIOir  OF  BuiIJ>niO 

PiRiiiT— Fiaa  Lmrrs. 

It  appearing  from  the  plaintiffs'  petition, 
fairiy  and  properly  construed,  that  prior  to  the 
time  when  one  of  ihaa  obtained  from  the  munld* 
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pal  anthoritlM  of  Jonesboro  ■  "pmnit"  to  tear 
down  an  ezlstiiig  wooden  buUdlofi  and  erect  In  its 
place  another  snch  bnildii^,  tbere  had  been  estab- 
lished in  the  town  certain  "fire  limita,"  within 
wbidL  if  any  wooden  bollding  coold  be  lawfully 
erected  at  alL  the  same  could  not  be  done  wiUiout 
a  permit  and  It  fnrUier  appearing  that  thii  plain- 
tin  failed  to  comply  with  certain  material  terma 
expressed  In  the  permit  granted  to  him,  and  aach 
compliance  being  a  conditioQ  essential  to  its  Talid- 
ity,  and  no  sufficieat  reason  for  his  fitUure  to  com- 
ply being  alleged,  the  revocation  of  the  permit, 
and  refusal  by  the  municipal  anthorltlee  to  allow 
the  erection  of  the  new  building  after  the  old  one 
had  been  torn  down,  afforded  no  cause  of  action 
against  the  corporation,  eren  if  ft  coold  oUierwise 
be  held  liable. 
(Syllabus  by  the  Ckrart) 

Krror  from  superior  court,  Clayton  county; 
lUchard  Hi  Clark,  Judge. 

Action  by  Qlenn  Harper  against  the  mayor 
and  council  ftf  the  town  ot  Jonesboro.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Afflrmed. 

Doyol  &  Doyal,  Watterson  &  Kimsey,  and 
W.  M.  Wright,  for  plaintiff  in  error.  Doraey, 
Brewster  &  Howell  and  Hatcbesoa  &  Key, 
for  defendant  In  oxor. 

ATKINSON^  J.  Haiper  applied  to  the 
town  auth<Mtles  <tf  Jonesboro  for  permls^n 
to  r^lsce  an  <M  biUlding  wltb  a  new  od& 
It  arosars  Hat  tbe  <M  building  waa  of  wood, 
and  he  desired  to  construct  the  new  one  of 
like  materlaL  Long  prerloua  to  this  there 
had  been  adtq^ted  an  <«dinance  fixing  cotaln 
limits  within  the  town  of  Jonesboro  within 
wUcb  parties  would  not  be  authorised  to  con- 
Btmet  fnune  buadlngs.  It  seems  that  the 
mayw  and  council  In  session  adopted  a  Teso- 
Intion  autbralzlng  the  i»titfoner  to  repair,  or 
take  down  and  rebuild,  his  old  wooden  build- 
ing, up<m  condition  that  h^  or  those  holding 
under  him,  should  not  place  any  obstruction 
m  the  ^dewalk,  nor  any  floor  nor  eorering 
which  required  posts  should  be  placed  there, 
but  that  he  might  place  one  Mmilar  to  that 
In  fnmt  of  the  adjoining  building,  but,  before 
this  permit  should  go  Into  effect,  he  should 
subscribe  and  agree  to  ttats  emdltlon.  It  ap- 
pears that,  though  he  stated  to  the  clerk  of 
the  council  that  he  agreed  to  the  conditions, 
he  at  no  time  subsolbed  thereto.  -  Afterwards 
the  mayor  and  council  revoked  the  permit, 
and  refused  to  allow  him  to  constroct  his 
building.   He  brings  suit  fOr  damages. 

The  power  to  regulate  the  construction  of 
buildings  wltiiln  Its  limits,  and  to  prescribe 
the  material  out  of  which  buildings  within 
cei-taln  limits  can  be  constrocted,  is  one  nec- 
cssaiy  to  be  exercised  by  mtmlclpal  corpora- 
tions. It  Is  essential  to  the  safety  of  per- 
son and  property  In  towna  and  cities  that 
there  reside  somewhere  a  power  so  to  regulate 
the  construction  of  buildings  aa  that  one  per^ 
son,  by  the  use  of  Improper  or  combustible 
material,  may  not  endanger  the  property  of 
an  adjacent  proprietor.  The  exerciiw  or  tms 
power,  l^r  the  passage  of  an  ordinance  es- 
tobUshlng  flre  llmlt^  Imposes  obligations 


which  are  equally  binding  upon  all  the  dtliens 
of  the  municipality,  and  likewise  upon  the 
council  itself.  The  passage  of  an  ordinance  is 
a  legislatlTO  act,  accompanied  with  a  certain 
degree  of  formality,  and,  unless  In  the  ordi- 
nance Itself  there  be  some  provialon  by  which 
the  city  authorities  reserve  the  right  to  abro- 
gate Its  terms  by  a  less  formal  method  of  pro. 
cedore,  no  change  can  be  made  In  such  an 
ordinance  except  by  the  passage  of  another, 
qoallfyii^,  repealing,  or  modifying*  Its  terms. 
See  Bicbenlaub  t.  City  of  St  Joseph  (Mo. 
Sup.)  21  S.  W.  8.  There  Is  no  suggestion  In 
this  petition  that  any  ordinance  was  passed 
by  the  council  modifying  the  ordinance  In 
question  In  favor  of  this  plaintiff.  It  is  not 
so  alleged  in  the  petition,  but,  the  plaintiff 
himself,  recognizing  the  binding  force  of  the 
ordinance,  flled  a  petition  requesting  permis- 
sion from  the  mayor  and  council  to  violate 
this  ordinance.  The  mayor  and  council,  upon 
shnple  resolution,  It  appears,  unaccompanied 
with  any  of  the  formalities  incident  to  the 
enactment  of  town  ordinances,  granted  this 
petition,  Imposhig  upon  the  applicant  certain 
conditions  before  evea  this  i>ermlsalon  could 
be  made  effective.  It  does  not  appear  that 
these  conditions  were  complied  with  by  him. 
Indeed,  the  contrary  appears  from  the  aver- 
ments of  the  petition.  If  this  plaintiff  as- 
sumed to  act  upon  the  Informal  authority 
granted  by  the  mayor  and  council,  he  him- 
self nOt  complying  with  the  cmiditions  upon 
which  the  alleged  permission  was  granted, 
and  tb^upon  tore  down  his  old  building,  he 
cannot  complain  if  the  mayor  and  couocU  de- 
clined to  permit  him  to  rebuild.  They  cannot 
waive  the  binding  force  of  a  valid  town  ordi- 
nance, and  are  not  estopped  to  insist  upcra  its 
enforcement  whenever  the  public  interest  may 
seem  to  require  it  We  think,  therefore,  the 
court  did  not  err  In  sustaining  the  demurrer 
to  the  plalntifTs  declaration.  Let  the  Judg- 
ment of  the  court  below  be  affirmed.  Judg- 
ment affirmed. 


(96  Ga.  2021 

EEED  V.  DAVIS. 
(Supreme  Court  of  Georgia.    Dec  21.  18&4.) 
CoMBtaoonoN  or  Will— DiREonoH  to*  Bau  n 

EXBCUTOR~TtTIJI  of  WiDOW. 

A  will,  in  one  item,  directed  the  sale  by  the 
executor,  dtber  pubHcl;  or  privately,  of  specified 
realty.  Including  a  dwelling  house;  the  conver- 
sion into  cash  of  the  choses  in  action  and  other 
personalty  of  the  testator:  and  the  investment  by 
the  executor  of  the  funds  thus  coming  into  Iiu 
hands  in  certain  securities,  "except  that  there 
shall  be  retained  out  ef  said  amounts  the  sum  of 
fifteen  hundred  dollars,  which  my  executor  is  to 
invest  in  a  house  for  my  family,  as  he  and  my 
wife  may  think  best."  In  anouer  item,  the  ex- 
ecutor was  empowered  to  change  "the  invest- 
moit^'  mmtioned  in  the  preceding  item,  should 
drcomstances  render  It  necessary  dther  to  make 
a  better  investment  or  save  loss  from  declining 
securities.  The  will  further  directed  that  the  in- 
come of  the  estate  should  be  applied  aanoally  to 
the  support  of  the  testator's  widow  and  cbildno, 
and  that,  aa  the  Irtter  became  of  age  or  maxried* 
the  executor  should  turn  over  to  than  Aetr  poc- 
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tioDS  of  the  estate.  The  executor  did  not,  at 
once,  Bell  the  dw^ing  house  belonging  to  the  tes- 
tator, but  retained  it  "as  a  Boltabfe  reddence  for 
die  family.*'  and  bo  stated  In  a  return  to  the 
coart  of  ordinary.  Seven  years  later  he  con- 
T^ed  it  to  ■  married  daughter  of  the  testator, 
in  a  settlement  with  her  of  her  portion  of  the 
estate,  die  and  her  mother  being,  at  that  time, 
the  only  surrlTing  devisees  and  legatees.  Edd 
that,  under  tiie  tnraa  of  this  will  and  the  facts 
stated,  the  legal  title  to  the  dwelling  house  re- 
mained in  the  executor  nntll  his  conveyance  to  the 
daogbter;  that  it  has  never  passed,  in  whole  or 
in  part,  into  the  widow;  and  that  she  has  no  in- 
t»eet  in  this  property  which  can  be  reeled  by 
the  levy  of  an  ordinary  execution  against  bex, 
aldtougn  the  same  was  based  on  a  jadgment  ren- 
dered before  die  conveyance  by  the  necutor  to 
ihe  daughter. 
(Syllabofl  by  the  Court) 

Brror  ttom  saperior  court;  Newton  county; 
J.  N.  Olenn,  Judge  pro  liae  vice 

Writ  of  «ror  Mrs.  Willie  Reed  from  a 
judgment  in  favw  of  J.  B.  DeTla,  adminis- 
trator. Rerersed. 

E.  F.  Bdwards,  for  plaintiff  In  error.  L. 
L.  Middlebrook,  Capers  Dickson,  J.  F.  Rog- 
ers, and  A.  D.  Meador,  tcx  defendant  In  er- 
ror. 

LUMPKIN,  J.  The  headnote  states  Yery 
fviHy  the  material  facts  upon  which  this  case 
lurned,  and  our  conclusion  upon  the  same. 
The  retention  by  the  executor  of  the  dwelling 
bouse  owned  by  tbe  testator  at  tbe  time  of  hie 
death  was.  In  effect,  an  investment  by  tbe 
former  in  that  dwelling  boose  as  a  home 
for  the  family  under  the  direction  given  in 
the  will.  If  the  executor  had  followed  the 
Instructions  of  the  will  literally,  and  accord- 
ingly had  sold  this  house  along  with  the 
other  realty,  and  then  Invested  $1,000  in  an- 
other house  for  the  use  of  the  family.  It  can- 
not be  doubted  that,  according  to  the  scheme 
of  the  will,  the  title  to  the  latter  was  to  be 
vested  In  the  executor,  and  not  in  any  par- 
ticular member  or  members  of  the  family 
while  they  remained  together.  This  must  be 
so,  because  the  will  provides  for  a  change  In 
the  investment,  upon  certain  conditions, 
and,  of  course,  contemplated  that  such 
cliange  would  be  made  by  sale  and  reinvest- 
ment to  be  conducted  by  the  executor. 
Treating  the  house  left  by  tbe  testator  aa 
such  an  investment,  we  think  the  legal  title 
certainly  remained  In  the  executor  until  he 
divested  himself  of  It  In  winding  up  tbe  af- 
fairs of  tbe  estate.  When  be  did  part  with 
it,  he  conveyed  it  to  the  testator's  daugh- 
ter; and  we  find  absolutely  nothing  In  the 
record  authorizing  the  conclusion  that  the 
legal  title  to  this  particular  property,  or  any 
share  or  interest  in  the  same,  was  ever  In 
any  manner  vested  in  the  widow.  She  there- 
fore tiad  no  Interest  In  It  which  could  be 
sold  under  an  ordinary  execution  against 
ber,  although  the  Judgment  from  which  that 
execution  Issued  was  In. fact  rendered  be- 
fore the  executor  conveyed  the  legal  title  to 
the  daughter.  We  are  therefore  satisfied 
that  the  claim  filed  by  tbe  latter  should  have 


been  sustained,  and  It  should  accordingly 
have  been  adjudged  that  the  property  was 
not  subject  to  the  execution.  Judgment  re- 
versed. 

(96  da.  192)  ' 
HAWKINS  V.  McOALLA  et  al. 
(Supreme  Coart  of  Georgia.    Dec.  21,  1894.) 

ADHIfflSTKATION  OFDbOBDBST*S  EsTATBB — ASSETS 

— Dbath  or  Emplotb— RiOHTS  or  Widow. 

1.  Where  an  accld^t  insurance  company 
undmvrites  the  risk  of  an  employer,  and  by  its 
policy  undertakes  to  indemnify  him  against  loss 
oy  reason  of  neglU^t  injuries  to  employes,  this 
constltuteano  contract  between  the  employte  and 
tbe  Insurance  comoan^.  In  case  of  the  homi- 
cide of  an  employd,  his  widow  ia  entitled  to  re- 
cover therefor,  and,  if  the  insnrance  company 
choospfl  to  admit  its  liability  and  pay  to  tbe  em- 
ploye the  amount  due  on  the  policy  in  conse- 
quence of  BUcfa  branicide,  the  sum  bo  paid  con- 
stitutes in  no  sense  assets  of  the  estate  of  the 
deceased  employe,  and  therefore'  an  equitable 
petition  filed  by  creditors  of  such  deceased  em- 
ployd  to  enjoin  the  payment  of  such  sum  to  blB 
.widow  is  not  maintainable. 

2.  If,  at  the  death  of  en  employ^,  any  snms 
were  due  to  him  by  the  employer,  either  for 
wages  or  otherwise,  such  debts  are  assets  of 
the  deceased,  and  may  be  reached  in  the  ordi- 
nary course  of  administration. 

(SylUbus  by  the  Court) 

Error  trom  superior  court,  Rockdale  coun- 
ty; Richard  H.  Clvk,  Judge. 

Action  by  Isaac  C.  Hawkins  against  the 
Union  Faper-MUls  Company  ^d  others. 
From  a  Judgment  dlsmteslng  the  action  on 
demurrer,  plaintiff  brings  m*or.  AfBrmed. 

J.  N.  Glenn,  for  plaintiff  In  error.  J.  R. 
Irwin  and  A  0.  McCalla,  for  defaidants  in 

error. 

SIMMONS,  0.  J.  The  petition  of  Isaac  C. 
Hawkins  against  the  Union  Paper-Mills  Com- 
pany, A.  C.  McCalla,  and  Mrs.  Hayden  Haw- 
kins was  demurred  to  by  the  defendants  sep- 
arately, the  demurrers  were  sustained,  and  to 
this  ruling  the  plaintiff  excepted.  It  appears 
from  tbe  petition  that  tbe  plaintiff  was  a 
creditor  of  William  Hawkins,  a  deceased  em- 
ployfi  of  the  Union  Paper-Mllls  Company, 
who,  while  at  work  in  the  service  of  the  com- 
pany, received  injuries  which  caused  his 
death;  that  the  company,  in  order  "to  meet 
any  risk  or  liability  for  accfdente  caused  by 
negligence  on  the  part  of  Itself  or  its  em- 
ployes, had  taken  out  accidental  or  other 
policies  of  Insurance,  and,  at  tbe  time  of  tbe 
injury  and  death  of  said  William,  had  a  policy 
OF  policies  in  Its  favor  to  cover  Its  liability 
for  sucb  death,"  and  "to  meet  this  iiabill^ 
it  n^ottated  with  and  obtained  from  the  In- 
surance companies  with  which  It  took  the 
policies  $460  or  other  sums  to  pay  for  tbe 
injuries  and  death  of  said  William."  The 
petition  also  alleges  that  the  paper-mills  com- 
pany was  due  tbe  deceased  at  the  time  of  bis 
death  about  $25  for  wages,  and  still  owes  this 
sum  to  bis  estate,  and  that  tbe  deceased  died 
intestate,  and  without  any  property  In  band, 
and  no  letters  of  administration  upon  Us  es- 
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tate  had  been  granted  or  applied  for,  Tne 
petitioner  prayed  tor  an  Injunction  against 
the  payment  of  any  of  this  money  to  the 
widow  of  the  deceased  until  his  claim  against 
the  deceased  was  paid,  and  that  the  money 
be  applied  to  that  claim. 

1.  The  contract  of  the  Insurance  companies, 
as  appears  from  the  petition,  was  a  contract 
to  Indemnify  the  paper-mills  company  against 
loss  by  reason  of  Its  liability  to  employes, 
and  was  not  a  contract  with  or  for  the  bene- 
fit  of  the  employes  themselves;  and,  If  the 
paper  mills  company  was  liable  for  the  homi- 
cide of  this  employ^,  his  widow  was  ^itltled 
to  recover  (Code,  §  2971;  Acts  1887.  p.  43); 
and  the  statute  whlcb  gives  her  this  right  ex- 
pressly provides  that  no  recov^  had  under 
Its  provisions  "shall  be  subject  to  any  debt 
or  liability  of  any  character  of  the  deceased 
husband."  Any  sum,  therefore,  which  may 
have  been  paid  by  the  Insurance  companies 
to  the  paper-mills  company  to  cover  its  lia- 
bllity  In  tills  case,  was  In  no  sense  assets  of 
the  estate  of  the  deceased  employ^. 

2.  If  anything  was  due  the  deceased  by  the 
paper-mills  company  at  the  time  of  his  death 
for  wages  or  otherwise,  such  debts  were  as- 
sets of  the  deceased,  and  could  be  reached  by 
the  ordinary  course  of  administration.  It  fol- 
lows from  what  we  have  said  that  the  court 
did  not  err  in  dlsmiasliig  Ibe  petition.  Judg* 
meat  affirmed. 


W  cu.  9H) 

HALLBBY  T.  YOUNG  et  al. 
(Sni^eme  Gonrt  of  Oeorgia.    Dec.  21, 1804.) 
Catb&t  to  Will— Fbiod— Evidbnob  — DaoLiRi.- 

TIOSB  OF  TeSTATOH. 

only  xroond  of  the  caveat  insisted 
upon  at  ibe  trial  belnff  that  the  prapounder  and 
another  bad  Maelj  and  fraudulently  represented 
to  the  testator  that  the  caveatrix  was  not  in 
feet  his  niece,  and  had  by  means  of  this  fraud 
and  dec^tion  Induced  him  to  disinherit  her,  aad 
there  bMig  no  evidence  whatever  that  any  such 
fepresentations  had  ever  been  made  except  the 
^eclarationa  of  the  testatOT  himself,  the  caveat 
was  not  sustained,  and  the  verdict  setting  aside 
the  will  was  wimout  evid«ice  to  support  it. 
The  declarati<ms  of  tbe  testator  were  admissible 
to  show  the  state  of  his  mind  at  the  time  of 
KEecuting  Ihe  will,  but  were  not  admissible  for 
tiie  pnzpose  of  showing  that  the  fActs  stated  by 
hhn  were  tme. 
(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Bulloch  county; 
B.  L.  Gamble,  Judge. 

Proceeding  by  Mary  A.  Young  and  another 
to  set  aside  a  wilt.  There  was  a  judgment 
for  caveatrlx,  and  John  E.  Mallery,  executor 
and  propounder  of  the  will,  brings  tirror. 
Beversed. 

The  following  Is  tbe  official  report: 

John  B.  Mallery,  as  executor,  propounded  a 
paper  for  probate  In  solemn  form  as  the  will 
of  James  Ellerbee,  who  died  on  April  11, 
1893.  This  paper  was  dated  April  22,  1892. 
The  first  Item  of  It  provides  for  the  payment 
of  debts  and  for  burial.  By  tbe  nejct  two 
the  testatw  bequeaths  to  bla  cousins,  John 


B.  Mallery  and  his  sister,  Sarah  Welsh,  alt 
of  the  real  estate  except  ISO  acres  herein 
given  to  Willie  Edenfleld,  whom,  it  Is  recit- 
ed, the  testator  raised.  By  the  fourth  Item 
the  sum  of  $175  is  given  to  the  trustees  of 
Salem  Baptist  Church,  to  be  used  by  them 
In  paying  existing  debts  and  to  make  future 
Improvements.  By  the  fifth,  all  the  residue 
of  real  and  personal  property  is  ^ven  to 
John  E.  Mallery  and  Sarah  Welsh;  and  by 
the  sixth,  John  E.  Mallery  is  appointed  ex- 
ecutor. .  Caveats  were  filed  by  Mary  A. 
Young  and  by  the  executive  committee  of 
the  Georgia  Baptist  Convention,  the  latter 
claiming  under  an  alleged  will  of  February 
11,  1889.  At  the  trial  all  the  grounds  of 
caveat  were  abandoned  except  the  following, 
added  by  amendment  by  Mrs.  Young:  "Be- 
cause the  will  propounded  is  not  the  last  will 
of  James  Ellerbee,  because  she  Is  the  niece 
of  said  testator,  being  the  only  daughter  of 
[Louis  Ellerbee,  the  brother]  of  said  testa- 
tor, and  his  nearest  of  kin;  that  said  John 
E.  Mallery  and  Sarah  Welsh  deceived  said 
testator  as  to  his  true  relationship  to  herself, 
by  repeatedly  representing  to  said  Jam^ 
Ellerbee  that  she,  Mary  A.  Young,  was  not 
the  daughter  of  Louis  Ellerbee,  but  tbe 
daughter  of  the  widow  of  said  Louis  Eller- 
bee by  her  second  husband;  that  said  James 
Ellerbee  Intended  to  leave  his  property  to 
her,  and  would  have  done  so  but  for  said 
fraud  and  deception."  ,  The  jury  found  In 
favor  of  the  caveatrlx,  and  a  motion  by  the 
propounder  for  a  new  trial  was  overruled. 
Tbe  motion  alleges  that  the  verdict  is  con- 
trary  to  law  and  evidence,  and  makes  the 
following  assignments  of  error  on  the  charge 
of  the  court:  (1)  The  court  charged  "that 
the  very  nature  of  a  will  requires  that  it 
shall  be  freely  and  voluntarily  made;  and 
anything  that  negative  or  destroys  this  free- 
dom, such  as  fraud  practiced  on  testator^ 
mind,  whereby  the  will  of  another  Is  sub- 
stituted, voids  the  will."  It  is  alleged  that 
there  was  no  evidence  on  which  to  base  this 
charge.  It  being  admitted  by  tbe  caveators 
in  open  court,  to  the  court  and  jury,  that 
tbe  will  propounded  was  not  obtained  by  any 
undue  Influence.  (2)  The  court  charged: 
"The  Issue  Is  narrowed  to  one  question,  and 
that  Is  whether  or  not  those  legatees  under 
this  win,  Mr.  Mallery  or  his  sister,  or  both, 
persuaded  the  testator  that  Mrs.  Young  was 
not  his  niece,  and  whether  under  this  In- 
fluence he  made  this  will."  It  Is  alleged  that 
this  was  not  a  correct  statement  of  the  Issue 
in  the  case.  (3)  The  court  charged:  "If  you 
find  she  was  his  niece  In  point  of  fact,  and 
that  they  persuaded  him  she  was  not  bis 
niece,  and  he  so  acted,  then  this  will  should 
not  be  set  up."  It  is  alleged  that  there  was 
no  evidence  on  which  to  base  this  charge, 
and  that  It  Is  not  a  correct  statement  of  the 
law.  (4)  The  court  charged:  "So  there  are 
only  two  questions  In  this  case:  First,  was 
she  bis  niece;  and,  second,  was  he  persuad- 
ed and  satisfied  she  was  not  his  niece,  and 
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onder  these  InfluenceB  and  persoadonB  was 
tills  will  made?  These  are  the  qnestloiiB  for 
you  to  determine.  If  you  find  that  Issue  In 
favor  of  the  proi>oander,  then  yon  should  set 
up  the  will;  on  the  other  hand,  if  yon  find 
In  favor  of  Mrs.  Toung,  then  yon  should  find 
against  the  wilL"  Error  is  specified  for  the 
sune  reasons  as  stated  in  the  second  and 
third  grounds.  (5)  The  court  charged:  "A 
will  executed  under  a  mistake  of  fact  as  to 
the  existence  or  conduct  of  the  heirs  at  law 
of  the  testator  Is  inoperative,  so  far  as  such 
heir  at  law  is  concerned,  but  the  testator 
shall  he  deemed  to  have  died  intestate  as  to 
him."  It  is  alleged  that  this  was  not  ap- 
plicable to  the  facts  of  this  case,  and  was  not 
a  correct  statement  of  the  law.  (6)  It  Is  fur- 
ther complained  that  the  court  wholly  failed 
and  omitted  to  instmct  the  jury  what  proved 
facta  would  establish  the  factum  of  the  will, 
and  make  a  prima  facie  case  for  the  pro- 
pounder,  and  put  the  burden  on  the  cavea- 
tors. 

Hines  &  Felder,  Hines  &  l^le.  Brannen  & 
Mo<H«,  and  Ia  E.  Ble<3El9,  toe  i^intiflF  in  ee- 
ror.  Steed  &  Wlmberly,  Q.  W.  Williams,  H. 
D.  D.  Twiggs,  D.  R.  Groover,  and  Harrison  & 
Peeides,  for  defendants  in  error. 

ATKINSON,  J.  The  official  report  states 
with  sufficient  accuracy  the  contentions  be- 
tween the  parties  In  this  ease.  The  vwdlct 
was  for  the  caveatrlx.  Her  contention  was 
that  she  was  the  nest  of  kin  of  the  testator; 
that  the  testator  bad  been  Induced  by  the 
re^^sentatlons  of  John  E.  Mallery  and  Sarah 
Welsh,  who  are  the  principal  legatees  undcar 
the  will,  to  believe  that  she  was  not  of  kin  to 
him;  and  that,  acting  nnd»  this  belief,  he 
had  executed  the  will  wh^eby  bis  estate  pass- 
ed to  them  instead  of  to  herself.  The  errors 
of  law  complained  of  go  rather  to  the  suffi- 
ciency than  to  the  competency  of  the  evidence 
submitted  In  the  case,  and  therefore,  the  real 
qnesticai  in  the  case  turning  upon  the  suffi- 
ciency of  the  testimony.  It  Is  not  material 
to  consider  any  of  the  other  errors  of  law 
alleged  to  have  been  committed.  It  Is  shown 
Dy  the  testimony  In  this  case  that  Mary  A. 
roung,  the  caveatrii,  was  the  niece  of  the 
testator.  Of  this  fact  he  was  well  advised  at 
a  date  anterior  to  the  execution  of  the  wUl. 
It  Is  not  claimed  that  the  testator  did  not  have 
testamentary  capacity.  It  Is  not  claimed  that 
be  was  Ignorant  of  the  relationship  between 
Himself  and  the  caveatrlx,  and  the  plaintiff  In 
error  contends  that  there  Is  no  evidence  what- 
soever of  undue  Influence  upon  the  part  of 
these  legatees  exercised  over  or  operating  up- 
on the  mind  of  the  testator,  save  only  the  dec- 
larations of  the  testator  himself  to  the  effect 
that  they  had  persuaded  him  tbat  tbe  cavea- 
trlx was  not  his  niece.  The  fact  that  they  had 
so  persuaded  him  Is  denied  on  oath  by  each 
of  the  legatees,  and  no  witness  swears  to  tbe 
contrary.  Evidence  Is  said  to  be  that  which 
demonstrates  and  makes  clear  a  question  of 
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tact  at  issue.  Sufficient  evidence  Is  such  as  Is 
satisfactory  to  the  purpose,— satisfactory  in  its 
legal  8ense,-«n(dt  as  satisfies  tbe  law  as  to  the 
existence  of  a  given  fact;  and,  if  auch  evi- 
dence of  the  fact  he  not  submitted,  then  the 
evidsice  may  be  fS.lrly  said  to  be  Insnffldent 
to  sustain  a  verdict  based  thereon.  It  Is  a 
rule  of  law,  well  established  by  a  strong  and 
almost  unbroken  cturent  of  authority,— one 
which  has  been  recognized  by  this  court  (see 
Dennis  v.  WeAes,  61  Ga.  25,  headnote  6), 
one  which  has  been  approved  by  the  courts  of 
last  resort  tn  a  large  majwity  of  the  states 
of  the  Union  where  a  dmilar  question  has 
beea  imder  review,  and  one  which  has  been 
accepted  by  the  best  text  writers  upon  the 
law  of  evidence,— that  the  declarations  of  a 
testator,  where  the  issue  Is  of  fraud  or  undue 
influence  In  the  execution  of  a  will,  are  noi 
admissible  to  prove  the  actual  fact  of  fraud  or 
the  exercise  of  an  improper  Influence  by  an- 
other. They  may  be  competent  to  establish 
tbe  influence  and  effect  of  the  external  acts 
upon  the  testator  hlmsdf ,  their  operation  up- 
on his  mind,  but  not  as  evidence  of  the  fact 
itself  that  the  undue  influence  was  externaL 
See  2  Whart  Ev.  i  1010;  Schouler,  Wills,  | 
243.  As  to  the  facte  themselves,  such  declara- 
tions amount  to  no  more  than  hearsay  evi- 
dence, and  to  permit  a  person  to  destroy,  an- 
nul, and  revoke  a  will  voluntarily  and  solemnly 
executed,  by  mere  oral  declaration,  contrary 
to  the  testamentary  scheme  expressly  declared 
in  a  written  instrument.  Is  to  overturn  and  de- 
stroy one  of  the  most  salutary  of  the  ele- 
mentary rules  of  evidence.  We  quote  from 
some  of  the  meat  thoroughly  well-consldwed 
cases  the  foUowIng  expressions:  In  Jackson 
V.  Kuiffen,  2  Johns.  31,  Thomieffli.  J.,  says: 
"To  permit  wills  to  be  defeated,  or  In  any 
manner  whatever  Impeached,  by  the  parol  dec- 
larations of  the  testator,  appears  to  me  re- 
pugnant to  tbe  very  genius  and  spirit  of  the 
statute,  and  not  to  be  allowed";  and  In  Stev- 
ens V.  Vancleve,  4  Wash.  O.  G.  265,  Fed.  Gas. 
No.  13,412,  Washington,  J.,  says:  "The  decla- 
rations of  a  party  to  a  deed  or  will,  whether 
previous  or  subsequent  to  Its  execution,  are 
nothing  more  than  hearsay  evidence;  and 
nothing  could  be  more  dangerous  than  the  ad- 
mission of  It,  to  control  the  construction  of  the 
Instrument,  or  to  support  or  destroy  Its  validi- 
ty." In  Provis  V.  Reed,  5  Bing.  435,  where  writ- 
ten declarations  of  the'  devisor,  made  after  his 
will,  were  offered  In  evidence.  Best,  C.  J., 
said:  "We  shall  not,  for  the  flrst  time,  estab- 
lish a  doctrine  which  would  render  useless  the 
precaution  of  making  a  will.  It  would  be 
contrary  to  the  first  principles  of  evidence," 
These  citations  might  be  multiplied,  but  are, 
of  themselves,  we  think,  sufficient  to  estab- 
lish the  correctness  of  tbe  proposition  stated. 
Upon  reading  this  record  we  find  no  evidence 
whatever  of  any  undue  Influence  operating 
upon  the  mind  of  the  testetor,  save  that  rest- 
ing for  Its  support  upon  the  declarations  of 
the  testator,  to  the  effect  that  John  Mallery 
and  Mrs,  Welsh  had  induced  him  to  believe 
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fliat  the  eaveatilx  was  not  of  kin  to  Urn. 
b  tbe  absence  oC  scane  tesflmony  outsMe  of 
tbese  declaratl<nu  which  estabUshes  this  fact, 
It  cannot  be  adjndaed  tiiat  this  Tordlct  lests 
npcm  anjr  erldence  at  aJL  The  drcnlt  jndg^ 
tluref ore,  shonld  have  set  It  aside,  and  upon 
that  ground  awarded  a  new  trial.  Let  the 
judgment  of  tbe  court  below  be  rerened. 
Judgment  rerersed. 

(16  Ga.97) 

FOBD  et  al.  r.  HARRIS  et  al. 

(Snpreme  Court  of  Georgia.    Not.  26,  1894.) 

I>n)ioi.TioiT  OP  Easehbkt— Obstruction— Rights 
OF  Porch ABBK—EkjoiTT  Plbadinq — Nonsuit. 

1.  Where  tbe  owner  of  land  Is  a  cit7  had  It 
Borreyed  and  laid  off  into  lots,  caused  a  plat  of 
tbe  same  to  be  made  which  referred  to  a  desig- 
nated strip  of  land,  shown  on  the  plat,  as  an  ave- 
nne,  this  strip  belongiag  to  tbe  owner  of  the  lots, 
and  being  so  situated  as  to  afford  an  outlet  from 
tiie  lots  Into  a  public  street  of  fte  city,  and  where, 
after  diatrlbataDg  cofdes  of  this  plat,  the  owner 
kAA  the  lots  at  public  anctlcHL,  rei>resenting  that 
fhey  were  Bold  hj  the  plat,  and  in  the  deed  to  the 
puraiaser  mentioned  uiis  plat  as  deserlptiTe  of 
the  propertT,  the  pundiaBer  at  the  sale  and  his 
BOCcesKHiB  in  title  acquired  tbe  right  to  use  this 
strip  as  a  way  to  and  from  the  lots,  and  the 
seller  had  no  nght  to  subsequently  close  tbe  strip, 
or  to  maintain  an  obBtmction  In  It  exiiting  at  the 
time  of  the  wale.  The  easement  IhuB  acquired  by 
the  pprcfaaser  and  those  holdii^  under  him  would 
not  De  lost  by  mere  lapse  of  time  or  nonuser,  un- 
lees  ezjuresBly  abandoned. 

2.  One  who  held  by  bond  for  tifles  trader  the 
successor  Id  titie  of  me  first  pordiaser  waa  en- 
titled to  maintain  agahist  the  original  yendor  a 
proper  proceeding  tor  the  purpose  of  establishing 
the  ris^t  to  have  the  strip       free  from  obstruc- 

ttOUB. 

8.  The  equitable  petiticm  as  <niginally  filed 
was.  In  substance,  sumdeut  to  authorise  a  decree 


adjudicating  the  plaintiffs*  if^t,  as  ag^not  the 
defendants,  to  the  easement  m  question;  but  a 
gweral  demurrer  to  the  petition  having  been  sus- 
tained, with  leave  to  amend  "by  electing  to  pro- 
ceed for  damages  or  for  Bpeeinc  performance," 
and  the  plaintiffs  haTing  amended  '*by  electing  to 
proceed  for  the  specific  performance  of  the  con- 
tract by  openinir  the  ayenue,"  and  thrae  being  no 
contract  alleged  or  prored  of  whii^  the  conrt 
coald  decree  a  apedfic  performance^  tiiere  was  no 
error  in  granting  a  nonsuit 

4.  Xnasmnch.  howev^,  as  tbe  case,  upon  its 
substantial  facta,  seems  to  be  meritorious,  direct 
tlon  is  given  that  the  plaintiffs  hare  leave,  at  or 
before  the  time  when  the  remittitur  from  this 
court  is  entered  in  the  court  below,  to  amend 
Aeir  petition  hj  adding  thereto  sach  allegations 
and  prayers  as  may  be  suitable  to  obtaining  the 
relief  above  indieatedt  or  such  other  rdief,  in- 
junction or  otherwise,  as  may  tiien  seon  appro- 
priate. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judg& 

Action  by  P.  S.  B.  Ford  and  others  against 
A.  L.  Harris,  trustee,  and  others,  to  remove 
obstructions  Crom  a  street  From  a  judg- 
ment of  Bonsnl^  plalntUCi  bring  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
The  petition  prayed  for  a  decree  declaring 
Qrore  aTonue^  as  indicated  on  a  certain  plat, 
a  street,  for  the  ben^t  of  parties  on  Orchard 
avenue,  eto.,  and  that  the  obstructions  pla- 
ced by  defendants  across  Grove  avenue  be 
removed.  The  court  granted  a  nonsuit,  and 
plaintiffs  excited.  Tbe  evidence  made  the 
following  case: 

January  24,  1882,  a  public  sale  was  made 
of  a  number  of  lots,  constituting  a  twrtlon  of 
the  Harris  prop«i7.(oiyned  by  defendants). 
The  following  ^t  was  Introduced,  in  eri* 
dence: 


«RBSUAU*B  PROPERTT. 
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On  Janoary  26,  188S»  tike  defendants  con- 
Teyed  to  Boyd  a  parcel  of  land  dMcribed'as 
"nnnmencing  at  tbe  sontheast  co-ner  <(t  Yai- 
able  street  and  Orctord  arenue,  and  mnnlnr 
tbence  eavt,  along  tbe  sontb  dde  of  Oidiard 
aYeame,  SOI  feet,  to  Fowler  atreet;  thence 
BODtti.  along  tbe  west  aide  of  -  Fowler  street, 
110  feet;  tbence  west,  parang  with  Orcbard 
avenue  SOI  feet,  to  Tenable  street,— being 
lots  nnmbered  txom  three  to  twelve  @  to 
12).  both  IndnsiTe^  of  the  Harris  i»«pert7» 
as  per  ^t  of  Frlerson  &  Leak,  January  24, 
1882."  The  xdalntifEs  hold  under  a  deed 
from  Boyd  dated  June  30,  1890^  conveying 
the  same  pnpertj  as  described  in  the  deed 
from  defendants  to  Bqyd,  and  making  the 
same  reference  to  tbe  plat  PlalntUEs  also 
put  In  evidence  a  deed  from  defendants  to 
Simmons,  of  the  same  date  as  tiielr  deed  to 
Boyd,  conveying  a  parcel  of  land  described 
as  "commencing  at  the  northeast  come*  of 
L«Ue  street  and  Meritt*s  avenue,  and  ran< 
nlng  flience  north,  along  tbe  east  side  of 
LucUe  street,  175  feet,  to  Grove  avome; 
tibence  east,  "along  the  south  side  of  Orove 
avenn^  218  feet,  to  Venable  street;  thence 
soi^th,  along  the  west  side  of  VenaUe  street, 
ITS  feet,  to  Merltf 8  avenue;  tbence  west, 
alcmg  tbe  north  side  ot  Merltf  s  avenue,  21S 
fee^  to  the  starting  point,  being  lot  number 
two  CSi  ot  Bartjs  property,  as  per  plat  of 
Frlerson  &  Lei^  made  January  24,  1882." 
Boyd  testified  that  he  att«ided  the  sale  of 
the  Harris  property  on  January  24, 1882,  and 
at  that  sale  bid  off  the  lots  numboed  on  the 
plat  from  8  to  12,  Inclusive.  He  Identified 
the  plat  Introduced  as  one  of  the  plats  on 
hand  at  tbe  time  of  tbe  sale,  and  as  being  a 
copy  if  not  the  idmtical  plat  he  delivered 
when  he  S(dd  the  land.  He  bought  the  land 
by  the  i^t  He  bad  no  parUcular  use  for 
Grove  avenue  dnring  tbe  time  he  owned  tbe 
land;  did  not  ask  tor  it  to  be  opened;  and 
in  fact  it  has  never  been  opened.  But  he 
understood  that  he  bought  with  the  privi- 
leges as  set  out  upon  the  plat  by  which  th^ 
were  sold,  and  had  no  notice  that  any  of 
the  streets  designated  on  the  plat  would  not 
be  opened  when  asked  tor  or  needed.  He 
never  heard  ot  any  reservation.  Harris  had 
a  fence  across  Grove  avenue,  that  extended 
around  his  home,  including  lots  1  and  2  of  tbe 
plat,  at  time  of  tite  sal^  which  has  remain^ 
there  ever  since^  with  Hsrris  in  actu^  pos- 
session. There  was  a  bluff  six  or  seven  feet 
high  at  Tenable  street,  that  would  have  to 
be  cut  down  before  Grove  avenue  could  be 
opened  so  as  to  travel  through  It.  Gresham 
street  into  Luckle  street,  on  the  north  side 
of  tike  Harris  property,  has  been  opened 
since  the  sale  In  January,  1882,  and  fur- 
nishes an  outlet  through  Fowler  street  and 
Gresham  street  into  Luckie  street  for  this 
jnoperty.  The  fallnre  to  open  Grove  avenue 
would  dqtreclate  tbe  value  of  the  propmty 
witness  bought,  although  he  himself  did  not 
need  it,  as  he  used  tbe  property  for  a  cow 
Qaatiire.   LucUe  street  was  the  most  public 
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and  accessible  thoroughfare  from  that  prop- 
erty to  the  center  of  the  dty,  and  Grove 
avenue  would  be  more  convenient  tor  access 
to  this  property  from  Luckie  street  Other 
testimony  was  that  the  loss  of  Grove  avenue 
to  plaintiffs'  property  would  depreciate  Its 
value  very  much,  while  the  opening  of  uld 
aveane  would  be  a  valuable  appurtenance  to 
their  property,  being  worth  fl,000  to  the 
same;  that  plaintiffs  traded  on  the  faith  of 
the  jrfat  as  part  of  the  deeds;  and  that  the 
idat  would  be  abode  by,  and,  when  wanted. 
Grove  avenue  would  be  opened,  etc. 

W.  J.  SpealTB  and  J.  A.  Anderson,  for 
plaintiff  in  error.  Mayson  &  Hill,  for  de- 
fendant in  error. 

LUMPKIN,  J,   The  material  facte  are 
stated  by  the  reporter. 

1.  Upcm  the  principle  ruled  in  Bayard  v. 
Hargrove  46  Ga.  MSt,  which  was  approved 
in  Harrison  v.  Auguste  Factory,  78  Ga.  447, 
we  have  no  hestiatloa  In  concluding  that, 
virtue  of  the  sale  mfUIe  by  A  L.  Harris,  trus- 
tee^  and  Julia  BL  Harris,  In  January,  1882,  a 
right  of  way  over  the  strip  of  land  derig' 
nated  in  the  plat  as  *'Grove  Avenue"  passed 
to  every  purchasw  at  that  sale,  and  that  the 
sellers  ot  the  lots  were  thereby  estopped  ei- 
ther frtHu  closing  np  the  strip  or  maintaining 
an  obstmctlon  in  It  ezlsUi^  at  the  ttane  of  the 
salft  Then  was  probab^  no  dedication,  in 
the  technical  sense  of  that  word,  of  the  strip 
in  question  to  tbe  public  as  a  street;  but  un- 
doubtedly the  pundiasers  ct  the  lots  ac- 
quired an  easement  in  tbe  use  of  the  strip  as 
a  way  to  and  from  their  property.  Propwly 
speaking,  there  can  be  no  dedication  to  pri- 
vate uses,  but  only  to  the  public  use.  How- 
ever, If  the  owner  of  land  li^s  out  streets  . 
and  aUeys,  and  afterwards  sells  lots  bound- 
ing upon  them,  while  this  does  not  consti- 
tute than  public  streete,  unless  the  public 
shall  in  some  way  acc^  and  adopt  them  as 
such,  yet  the  purchasers  of  those  lots  ac- 
quire the  right  to  have  the  strips  designated 
as  streets  r^ain  open  tor  their  use  as  a 
perpetual  easement  over  the  ground  tor  in- 
gress to  and  egress  finm  tiiehr  property. 
Washb.  Basem.  (4th  Ed.)  208,  204.  The  mere 
fact  that  tbe  purchasers  did  not  Immedlate- 
^ly  begin  to  exercise  th^  right  to  use  the 
'strip  as  a  way,  or  that  they  delayed  doing  so 
tor  a  number  of  years,  would  not  ocraslon 
a  loss  of  the  easemeit  Tbeir  right  to  it 
bdng  perfect  and  complete,  they  could  not 
be  deprived  of  it  except  by  express  abandon- 
ment, or  by  such  conduct  on  their  part  as 
would  be  tuitamonnt  to  the  sam&  We  do 
not,  of  course,  mean  to  say  tbat  a  right  of 
this  kind  might  not  become  stale  by  long 
lapse  of  time,  or  by  nonuser  under  circum- 
stances manifesting  that  the  parties  In-  In- 
terest had  no  Intention  ever  to  claim  or  us? 
the  rl^t  Under  the  fftcte  of  this  ease,  the 
successors  in  titie  of  the  original  purchasers 
of  the  lote  succeeded  to  their  rlghte  In  tbe 
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easement,  and  It  passed  from  one  to  tbe  otb- 
er  as  appurtenant  to  the  lots.  The  case  of 
Blssell  V.  Railroad  Co.,  23  N.  T.  63,  wUl  throw 
some  light  on  the  case  In  hand. 
■  2.  We  also  think  that  one  In  possession 
and  holding  under  bond  for  titles  from  a 
successor  In  title  of  the  original  purchaser 
also  had  the  right  to  enjoy  this  easement, 
and  to  Institute  proper  proceedings  to  estab- 
lish and  secure  that  right.  His  vendor 
would  In  no  sense.be  Injured  thereby,  but, 
on  the  contrary,  would  be  benefited,  because, 
in  the  nature  of  things,  the  opening  of  Grore 
avenue  would  necessarily  enhance  the  value 
of  the  property,  and  thus  make  the  security 
for  the  purchase  money  better.  This  view 
is  consistent  with  the  ruling  in  the  case  of 
Fulton  Co.  V.  Amorous,  89  Ga.  614,  16  S.  E. 
201,  especially  as  It  appears  In  the  present 
case  that  the  plaintiff's  vendor  was  a  party 
plaintiff  to  the  action,  and,  of  course,  assent- 
ing to  it  The  case  of  Jones  v.  Napier,  93  Ga. 
583,  20  S.  B.  41,  rests  upon  an  entirely  differ- 
ent principle  from  the  case  at  bar.  The  lan- 
guage used  In  the  opinion  filed  in  the  Napier 
Case,  pointing  out  the  distinction  in  princi- 
ple between  that  case  and  the  Case  of  Amo- 
rous, la  applicable  here.  While  one  holding 
land  under  a  bond  for  titles  may,  consistently 
with  the  rights  of  his  vendor,  do  anything  to 
protect  the  property  from  waste  or  enhance 
its  value,  he  should  not  be  permitted,  to  do 
anything  which  will  prejudice  the  rights  of 
the  vendor  or  Injuriously  affect  his  security. 

3,  4.  We  think  the  plaintiffs*  declaration, 
as  originally  filed,  made  a  case  entitling  the 
plaintiffs  to  a  decree  adjudicating  their 
right,  as  against  the  defendants,  to  the  ease- 
ment in  question.  The  court  sustained  a 
general  demurrer  to  the  petition,  but  In  the 
order  provided  that  the  plaintiffs  have  leave 
to  amend  so  as  to  proceed  for  damages  or 
for  specific  performanct^.  No  exception  was 
taken  to  this  action  of  the  court,  but  the 
plaintiffs  undertook  to  comply  with  the 
terms  of  the  order  by  amending  their  decla- 
ration, and  praying  that  the  defendants  be 
decreed  to  specifically  perform  the  contrnct 
by  opening  the  avenue.  The  difficulty  was 
the  defendants  had  made  no  contract  to 
"open  the  avenue,"  nor  to  do  anything  else 
capable  of  enforcement  by  a  decree  for  spe- 
cific performance.  Therefore,  the  plaintiffs 
entirely  failed  by  their  proof  to  make  out  a" 
case.  As  above  stated,  however.  In  our  opin- 
ion, the  petition  as  originally  filed  was  good 
as  against  a  general  demurrer;  at  least,  to 
the  extent  of  supporting  a  verdict  and  de- 
cree establishing  the  right  of  the  plaintiffs 
to  the  free  and  unobstructed  use  of  Grove 
avenue  as  a  way  to  and  from  their  property. 
We,  therefore,  think  the  general  demurrer 
should  have  been  overruled;  and  although, 
as  no  exception  to  the  action  by  the  court 
was  taken,  no  question  with  reference  to 
this  matter  was  properly  presented  to  us  for 
determlnution,  yet  as  the  case,  upon  the 
facts  presented,  appears  to  be  meritorious, 
we  have  given  direction  that  the  plaintiffs 


be  granted  leave  to  bo  amend  their  petition 
as  to  obtain  the  rellet  above  indicated*  or 
such  other  relief  as  may  seem  appropriate 
upon  further  Investigation  and  development 
of  the  ca8&  Judgment  affirmed,  wltta  direo- 
tlon. 


<9S  Oo.  308) 

RAIT  V.  UNION  PAPER-MILL  CO. 

(Snprane  Court  of  Geor^.    Dec  21,  18&4.) 

CoRPOBATi  Fkopertt— What  CoHSTtrnns. 

Where  Individuals  engajwd  as  partners 
is  the  conduct  of  a  given  basiness  applied  to 
and  obtained  from  the  BUpcrior  court  a  charter 
incorporating  tbem  under  the  same  name  as  thHt 
preTioasly  borne  by  the  pexmershlp,  although  the 
petition  for  Incoiporatioa  and  the  order  granting 
the  charter  recited  In  loose  and  general  termi,  but 
without  describing  any  particular  property,  that 
the  capital  stock  of  "thirteeu  thousand  dollars  in 
lands,  machinery,  water  power,  money,  other  ma- 
terial and  OToper^"  had  been  fully  paid  In,  yet, 
where  In  tact  the  corporation  was  never  or- 
gBDized,  and  never  actnallr  did  business  as  euch, 
but  the  business  was  continued  by  the  partner- 
ship, and  the  land  referred  to  In  the  petition  for 
incorporation  was  sold  by  certain  ef  the  petition- 
ers,  to  whom  it  had  tielonged,  prior  to  the  appli- 
cation for  a  charter,  to  a  bona  fide  purchaser,  for 
value,  who  bought  without  notice  of  the  fact  of 
incorporation,  and  whose  tide  waa  duly  record- 
ed, such  land  was  not  subject  to  a  judgment 
against  tiie  corporation,  obtained  by  a  creditor 
upon  an  account  for  goods  soid  and  delivered  to 
the  corporation  as  sndi  aft^  the  sale  of  the  land 
had  been  made. 

(Syllabus  by  the  ConrL) 

Error  tntn  anperior  conrt,  Rodcdale  conntr; 
lUchard  H.  Clark,  Judge. 

To  property  levfed  on  and  that  of  Uie  Stew- 
art Paper  Mannfacturli^  Company,  at  the 
soft  of  George  Ban,  the  Union  Paper-Bfill 
Company  interpmed  a  claim  of  ownership. 
From  an  adverse  jndgm«it,  plaintiff  brings 
error.  Afllrmed. 

J.  N.  Glenn,  for  plaintiff  in  error.  Heary 
Jackson  and  J.  B.  Irwin,  for  defendant  In  er^ 
or. 

ATKINSON,  J.  An  erecntlon  In  favor  of 
Rau  against  the  Stewart  Paper  Manufactur- 
ing Company,  based  upon  a  judgment  of  date 
September  14, 1892,  was  levied  upon  100  acres 
of  lots  of  land  No.  318,  and  65  2-5  acres  of  lot 
317  hi  the  Sixteenth  district  of  Rockdale 
county,  the  levy  embracing  all  the  buildings, 
endues,  machinery,  etc.,  located  on  the  land, 
the  property  bring  known  as  the  "Rockdale 
Paper-MlU  Lands."  The  property  was  claim- 
ed by  the  Union  Paper-MIll  Company.  There 
was  a  verdict  finding  the  property  not  sub- 
ject, and,  plaintiff's  motion  tot:  a  new  trial 
being  overruled,  he  excepted.  It  appeared 
from  the  evidence  that  In  July  of  1880  Ben- 
jamin N.  McKnlght  and  Michael  J.  Bronnon, 
of  Rockdale  county,  George  W.  Stewart  and 
William  M.  Stewart  and  M.  J.  Ivey,  of  Fulton 
county,  applied  to  the  superior  court  of  Rock- 
dale county  for  a  charter,  praying  that  they 
be  Incorporated  under  the  name  of  the  Stew- 
art Paper  Manufacturing  Company,  together 
with  various  other  prayers,  and  that  in  Au- 
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gust  of  that  year  Hie  charter  bo  applied  for 
was  granted  by  the  court  It  also  appeared 
that  from  the  year  1884  up  to  the  time  of  this 
appUcatfon  for  and  grant  of  charter,  and  uu- 
tU  the  year  1888  thereafter,  the  Utie  to  the 
land  levied  upon,  and  on  which  the  paper 
plant  was  situated,  was  in  Benjamin  N.  Mc- 
Knlght,  and  that  on  May  30th  of  the  year 
last  named,  to  wit,  1888,  said  McKnlght  ex- 
ecuted to  George  W.  and  W.  M.  Stewart  a 
deed  conveying  five-sixths  of  165  acres,  In- 
cluding the  paper-mill  property,  and  on  May 
16th  of  the  same  year  said  McKnlght  ex- 
ecuted to  M.  J.  Ivey  a  deed  to  the  remaining 
or  one-sixth  interest  in  the  same  property. 
It  farther  appears  that  In  May,  1888,  George 
W.  and  W.  M.  Stewart  executed'  to  Wellhouse 
&  Sons  a  warranty  deed  to  the  same  prop«ty 
and  Interest  as  was  conveyed  to  the  former 
by  McKnlght,  and  that,  the  Stewarts  having 
executed  this  deed  to  Wellhouse  &  Sons  for  the 
purpose  of  securing  a  loan,  the  latter  In  turn 
executed  to  the  Stewarts  a  bond  for  titles, 
whereby  they  obligated  themsdves  to  recon- 
vey  to  the  Stewarts  upon  the  payment  of  the 
loan  secured  by  said  deed.  Thus  the  matter 
stood  imtll  October  7,  1890,  when  George  W. 
and  W.  M.  Stewart  conveyed  flve-slitha  of  the 
absolute  title  to  this  prop^y  to  Wellhouse  & 
Sons,  at  the  same  time  surrendering  to  the 
latter  the  bond  for  titles  covering  the  same 
property  theretofore  given  by  Wellhouse  & 
Sons  to  the  Stewarts;  and  on  the  feme  day 
the  Stewarts  transferred  andassigned  to  Well- 
house  &  Sons  a  certain  bond  for  titles  which 
they  had  previously  acquired  from  M.  J.  Ivey, 
covering  the  remainder,  or  a  one-sixth  Interest 
In  the  property  In  controversy.  On  Novem- 
ber 25,  1891,  Mrs.  Klser  (who  was  formerly 
Mrs.  M.  J.  Ivey,  Ivey  being  dead,  and  having 
left  no  children)  executed  to  Wellhouse  & 
Sons,  in  compliance  with  the  provisions  of 
the  bond  t(x  titles  from  Ivey  to  the  Stewarta, 
and  transfeired  by  the  latter  to  Wellhouse  & 
Sons,  a  warranty  deed  conveying  the  one- 
sixth  Interest  covered  by  that  bond.  It  fur- 
ther appeared  that  on  February  2,  1892,  Well- 
house  &  Sons  executed  to  the  Union  Paper- 
Mlii  Company  a  deed  conveying  to  It  tlUs 
property.  All  of  these  conveyances  purport 
to  have  been  made  for  a  valuable  ccmsldera- 
tlon,  were  duly  recorded,  and  It  Is  upon  this 
chain  of  title  that  the  Union  Paper-MlU  Com- 
pany bases  Its  claim.  During  the  time  the 
Stewarts  owned  the  paper  mills  they  conduct- 
ed the  business  under  the  name  of  the  Stewart 
Paper  Company.  The  application  for  charter 
by  the  Stewart  Paper  Manufacturing  Compa- 
ny prayed,  and  the  ciiarter  granted  theretm 
provided,  that  ttte  Stewart  Paper  Manufactur- 
ing Company  be  incorporated  with  a  capital 
stock  of  $13,000,  with  the  privilege  of  Increas- 
li^  the  same  to  $25,000,  each  reciting,  "which 
amount  of  thirteen  thousand  dollars  In  lands, 
machinery,  water  power,  money,  other  mate- 
rial and  property  Is  fully  paid  In,"  and  also 
providing  that  the  chief  place  of  business  of 
the  corporation  should  be  at  Bockdale  Paper 


Mills,  on  Yellow  river,  near  Oonyers,  In  the 
county  of  Hockdale,  and  ttiat  the  aim  and  ob- 
ject of  the  corporation  was  to  purchase  and 
otherwise  procure  a  location,  land,  material, 
necessary  power  of  water,  steam,  or  other 
hinds,  fixtures,  machinery,  and  other  property 
and  effects  that  may  be  useful  or  needful  in 
the  manufacture  of  book,  news,  manllia, 
wrapping,  and  all  other  kinds  of  paper.  It 
does  not  appear  that  the  corporators  named 
In  the  charter  ever  met,  organized  thereunder, 
or  in  pursuance  of  the  powers  and  privileges 
thereby  granted  and  conferred  ever  made  any 
contracts  or  had  dealings  of  any  character 
with  any  person  whomsoever.  There  was  no 
conveyance  of  the  property  In  question  to  the 
corporation  In  its  corporate  name  or  other- 
wise. It  seems  that  the  Stewarts  continued 
to  run  and  operate  the  mills  owned  by  them 
In  the  manufacture  of  paper  In  the  same  man- 
ner after  as  before  the  grant  of  the  charter, 
and  that  In  running  and  operating  their  busi- 
ness for  a  portion  of  the  time  they  used  the 
name  of  the  Stewart  Pap«  Company,  and  at 
other  times  that  of  the  Stewart  Paper  Man- 
ufacturing Company.  During  the  time  they 
were  engaged  in  running  and  operating  the 
property,  the  Stewarts,  for  material  necessary 
In  the  conduct  of  their  business,  contracted  a 
debt  with  the  plaintlCT  In  execution.  For  the 
nonpayment  of  this  debt  suit  was  brought, 
and  the  Judgment  recovered  upon  which  this 
execution  Issued.  Prior  to  the  date  of  the 
deed  from  the  Stewarts  to  Wellhouse  &  Sons, 
the  latter  caused  an  examination  on  the  rec- 
ords In  Uockdale  county  to  be  made,  to  ascer- 
tain whether  there  were  any  liens,  incum- 
brances, or  other  conveyances  of  record  which 
In  any  way  impaired  the  thie  of  the  Stewarts 
to  the  property  in  question.  There  were  none 
such,  and  finding  the  chain  of  title  into  the 
Stewarts  regular,  they  purchased  the  estate, 
and  paid  them  a  full  considotitJon  therefor. 
The  Union  Paper-MIll  Company  was  Incor- 
porated after  the  conveyance  to  Wellhouse  & 
Sons,  and  it  took  by  virtue  of  the  conveyance 
from  Wellhouse  to  It.  The  mahi  point  of  con- 
tention upon  the  part  of  counsel  for  the  plain- 
tiCC  In  error  was  that  the  court  erred  In  char- 
ging the  jury,  in  substance  and  to  the  eCEect, 
that  the  mere  fact  tiiat  the  applicants  for  the 
ctiarter  of  the  Stewart  Paper  Manufacturing 
Company  were  the  owners  of  the  property  In- 
volved in  this  litigation,  and  that  they  re- 
cited in  their  petition  for  charter  that  $13,000 
of  the  capital  stock  of  the  corporation  had 
been  paid  in  In  lands,  water  power,  machinery, 
etc.  (as  described  in  the  body  of  said  applica- 
tion), would  not  have  the  eCEect  to  vest  the 
legal  title  to  the  proiwrty  thus  referred  to 
tn  the  application  for  charter  in  the  corpora- 
tion, but  that  In  order  to  divest  the  own- 
era  of  their  title.  It  was  necessary  that  there 
should  1:>e  an  organization  of  the  company,  and 
a  conveyance  by  the  owners  of  the  propwty 
to  the  corporation.  This  charge  is  excepted 
to  as  being  an  erroneous  statement  of  the  law. 
We  do  not  think  this  contention  of  the  plain-, 
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tut  In  error  well  founded.  A  formaL  conTey- 
ance  of  real  property  1b  necessary  to  a  trans- 
mission of  title  In  this  state,  unless  the  owner 
thereof  bo  deal  with  It  as  to  rest  an  equitable 
Interest  In  another,  and  raise  an  estop[>el 
against  the  assertion  of  title  upon  his  part 
In  the  first  place,  In  order  to  make  a  grant 
effectlTe,  there  must  be  such  description  of 
the  premises  as  that  the  same  Is  capable  of 
application  to  a  particular  subject  If  we 
were  at  liberty  to  regard  this  application  for 
the  grant  of  charter  and  the  consequent  grant 
of  the  charter  thereon  as  aufflclent  to  operate 
as  a  formal  conveyance,  there  Is  no  such  Iden- 
tification of  the  thing  conveyed  as  would  en- 
able the  court  to  determine  what  particular 
land,  what  particular  water  power,  or  what 
particular  machinery  was  Intended  to  be  cov- 
ered thereby.  These  bicorporators  may  have 
owned  a  half  dozen  mill  sites,  and  the  general 
descrlptl(Hi  In  this  application  for  charter 
would  be  equally  applicable  to  each  of  them; 
so  that  the  grant  would  be  void  for  uncer- 
tainty, treating  It  even  as  a  conveyance.  In 
the  second  place,  a  corporate  existence  was 
essential  to  the  acquirement  of  real  estate. 
?7o  title  could  by  poasIbllUy  pass  to  this  cor- 
poration until  by  organization  It  had  attained 
an  actt^  entity.  As  it  stood  upon  the  mo- 
ment of  the  grant  of  Its  charter,  it  was  a 
tipecles  of  legal  foetus,— a  corporate  body  In 
embryo.  Orgaulzatlon  was  essentia]  to  Its 
endowment  with  the  vital  prlnclida  Without 
this  It  could  do  no  corporate  act  could  receive 
no  corporate  property,  could  Incur  no  cor- 
pwate  liability,  and  against  It  no  corporate 
Judgment  could  be  legally  rendered.  If  Indi- 
viduals assumed  to  use  Its  corporate  name  for 
the  conduetof  their  own  business,  they  might 
render  themselves  liable  in  suit  against  them 
as  individuals,  but  th^  being  no  corporation, 
it  follows  that  no  judgment  could  be  rendered 
against  a  corporation.  We  recognize  the  dis- 
tinction between  corporations  de  jure  and  cor- 
porations de  facto,  and  that,  with  reference 
to  the  latter,  where  the  corporators  have  as- 
sumed to  act  under  a  corporate  name,  they 
cannot  by  reason  of  informalities  in  the  ex- 
ecution of  corporate  powers  escape  liability 
for  corporate  acts;  but  nothing  of  that  kind 
occurs  in  this  case.  The  court  simply  charged 
the  jury  as  to  the  legal  effect  of  the  act  of 
incorporatlpn  upon  the  title  to  this  property 
in  the  hands  of  Individual  corporators,  and 
we  think  his  instructions  to  the  jury  were 
correct 

We  do  not  mean  to  say  that  a  case  might 
not  arise  In  whidi  corporators,  by  the  terms  of 
their  application  for  a  charter,  might  not  so 
far  commit  their  property  as  assets  of  the  cor- 
poratlon  as  that  if,  upon  its  organization,  the 
corporation  did  In  fact  take  ix>s9ession  and 
control  the  property,  and  upon  the  faith  and 
credit  of  property  thus  acquired  and  thus  con- 
trolled Incurred  liabilities,  the  courts  would 
treat  such  property,  as  to  such  debts,  as  the 
property  of  the  corporation,  not  upon  the  the- 
ory that  the  cOTporatl<ni  bad  a  legal  title  to 


the  estate,  but  open  the  theory  that  the  cor- 
porators themselves  would  be  estopped  to  set 
up  title  In  themselves  as  against  a  bona  fide 
creditor  upon  the  faith  of  their  apparent  deal- 
ings with  their  property.  But  this  is  not  a 
contest  between  the  corporators  themselves 
and  a  person  claiming  to  be  a  creditor,  as  ap- 
peared In  Stewart  Mannf'g  Co.  v.  Rau.  92  Gtu 
511,  17  S.  E.  74S.  It  Is  a  contest  between  a 
creditor  of  the  alleged  corporation  and  a  bona 
fide  purchase,  without  notice,  from  the  cor- 
porators. That  Wellhouse  &  Sons  were  bona 
fide  purchasers  of  this  property  is  not  open  to 
serious  debate  under  the  facts  of  this  case  is 
clear.  Whether  the  grant  of  this  charter  car- 
ried Into  the  corporation  any  property  of  the 
corporators  at  all  is  one  thing,  and  whetlier  it 
carried  Into  the  corporation  the  property  of 
the  corporators  in  such  form  as  to  legally 
charge  a  purchaser  with  notice  Is  enth'cly  a 
different  thing.  Let  us  assume,  for  the  pur* 
poses  of  this  discussion,  that  this  charter 
could  operate  as  a  conveyance,  and  that  be- 
Ing  a  public  record,  a  person  was  bound  to 
take  notice  thereof.  From  an  Inspection  of 
this  record,  what  facts  would  be  disclosed 
to  an  Intending  purchaser  which  would  ap- 
prise him  that  the  particular  property  In 
controversy  was  the  property  intended  to 
be  carried  Into  the  corporation  by  the  appli- 
cation for  charter?  There  Is  nothing  In  the 
petition  or  charter  to  Identify  it  either  in 
point  of  value  or  character,  as  the  property 
now  In  question.  As  a  matter  of  fact  the 
undisputed  evidence  shows  that  Wellhouse  & 
Sons  made  diligent  Inquiry  Into  ,  the  status 
of  this  property  before  they  purchased,  and 
found  nothing  upon  the  record  wlilch  would 
arouse  the  slightest  suspicion  in  the  mind 
of  the  most  prudent  and  careful  person  sug- 
gestive of  the  fact  that  the  Stewarts,  from 
whom  they  purchased,  had  at  any  time  part- 
ed with  their  title  to  this  property.  They 
paid  full  value  for  it  and,  Indeed,  there  Is 
no  circumstance  connected  with  the  entire 
transaction  which  casts  the  slightest  enspl- 
clon  upon  the  bona,  fides  of  their  conduct  It 
Is  clear  that  as  against  such  a  purchaser, 
title  would  not  pass  by  operation  of  the  es- 
toppel Invoked  In  this  case,  whatever  might 
be  Its  effect  as  against  the  corporators. 

Exception  was  taken  to  the  exclusion  by 
the  court  of  certain  answers  to  Interrogato- 
ries addressed  to  the  plaintiff,  who  testified 
that  he  had  extended  this  credit  to  the  Stew- 
art Paper  Manufacturing  Oompany  upon  the 
faith  of  Information  derived  by  him  from  a 
mercantile  agency,  to  the  effect  that  the 
Stewart  Paper  Manufacturing  Company  was 
a  corporation  In  good  standing,  and  worthy 
of  credit  Whether  these  declarations  of  this 
mercantile  agency  would  be  admissible  as 
against  anybody  we  do  not  deem  it  necessary 
to  decide,  but  c«rtEiinly  they  are  not  admissi- 
ble in  a  controversy  of  this  character,  where 
It  is  not  shown,  nor  sought  to  be  shown, 
that  this  purchaser,  against  whom  an  equita^ 
ble  estoppel  1b  invoked,  bought  with  DOtic«fe 
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either  express  or  Imidled,  of  tbe  plaintiff's 
deb^  or  the  drconiBtaiiceB  nndw  which  It 
was  ioeurred.  Judgment  affirmed. 


BOUNTRBB  et  al.  BUBDBN. 

(Snm^me  Cooit  of  Georgia.  Dec.  21, 1894.) 

OoimCTS— UKADTHORtZJtD  HlHINO  OUT— APPUOA* 
TION  OF  PkOOBKDS. 

Althon^  the  county  aathorities  have  no 
power  to  hire  ont  or  othervriae  employ  misde- 
meanor conricts  save  in  legally  organized  chain 
gasgi,  and  upon  pLblic  works,  yet  where  the 
county  commissioners  In  fact  hired  sncb  couTicts 
to  a  private  person,  who,  as  an  individual,  em- 
ployed them  m  gilding  bridges  for  tbe  county  at 
an  agreed  eompeuMtion,  and  a  fond  mia  real- 
Iied  therefrom,  sncb  fund  was  not  subject  to  dis* 
tribntioD  among  the  officers  of  court  under  the 
provisions  of  the  act  of  1891,  whidi  limits  the 
fund  apolicable  to  the  payment  of  the  fees  of 
these  officers  to  such  compensatiou  only  as- may 
be  received  from  county  or  municipal  corporations 
for  the  labor  of  conTicta  hired  to  them. 
(SyUabna  by  the  Gonrt) 

Errw  from  sapvlot  court,  Bmannd  ooanty; 
R.  H  Oamble,  Judge. 

Applteatlim  by  Frank  R.  Xhirden  for  a  writ 
of  mandamoB  against  G.  S.  Bonn^tree  and 
others.  The  writ  was  granted,  and'  petition- 
ers bring  error.  Reversed. 

Alfred  Herrlngton  and  Glenn  &  Maddox,  tot 
plaintiffs  In  oror.  W.  D.  D.  Twiggs,  Evans 
&  Eiranfl,  and  Jaa.  K.  Hlnes,  for  defendant  In 
errw. 

SIMMONS.  G.  J.  Tbe  BoUdtw  of  tbe  connty 
court  of  Emanuel  county  applied  for  a  man- 
damns  against  tbe  commissions^  of  roads  and 
revenues  of  that  county  requiring  them  to 
apply  to  the  payment  of  his  Inaolrent  costs 
money  received  by  them  from  the  hire  of  con- 
victs tried  and  convicted  In  the  county  court. 
A  mandamus  absolute  was  granted,  and  the 
commissioners  excepted.  The  application  for 
mandamus  and  the  order  of  tbe  Judge  grant- 
ing the  same  were  based  upon  the  act  of  Oc- 
tober 16,  1891,  "to  authorize  county  authori- 
ties to  hire  ont  misdemeanor  convicts,  and  to 
provide  f  <»'  the  distribution  of  the  money  aris- 
ing thetettom,"  which  act  provides  that,  where 
"said  convicts  are  delivered  to  any  other  county 
or  mnnlclpfd  co^ration,  as  now  provided  by 
law,  said  county  authorities  are  hereby  au- 
thorized to  receive  compensation  for  the  labw 
of  said  convicts,  and  tbe  money  so  received 
shall  beflrst  applied  to  the  payment  of  thefees 
of  the  officers  of  court,"  etc.  1  Acts  1890-01,  p. 
212.  The  money  to  be  applied  in  this  manner, 
it  will  be  observed,  Is  to  be  derived  from  tbe 
hire  of  convicts  to  "any  other  county  or  mu- 
nicipal corporation."  It  appears  In  this  case, 
however,  that  the  fund  In  question  was  de- 
rived, not  from  the  hire  of  convicts  to  another 
conn^  or  to  a  municipal  corporation,  but  from 
their  hire  to  a  private  person,  wbo,  as  an  in- 
dividual, employed  them  in  building  bridges 
for  the  county  at  an  agreed  compensation. 
It  was  contended  that,  notwithstanding  sach 
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hiring  was  unaothorlzed  by  law,  yet,  when 
tbe  county  anthorltles  received  money  from 
that  source,  It  became  subject  to  distribution 
under  tbe  iH^>vIsions  of  the  act  The  obviooa 
reply  to  this  is  that  the  act  does  not  author- 
ize the  distrlbuticm  of  a  fund  derived  from  a 
source  not  contonplated  by  the  act  The  mere 
fact  that  the  money  came  from  tbe  hire  of 
convicts  Lb  of  no  more  consequence,  so  far  as 
any  right  to  subject  Itto  distribution  under  this 
act  Is  concerned,  than  if  it  came  from  a  source 
wholly  disconnected  with  the  hire  of  convicts. 
It  follows  that  the  court  erred  In  granting 
the  mandamus.  Jndgmoit  reversed. 


SIMMONS  et  al.  T.  AUTBN. 
(Supreme  Court  of  Georgia.    Dee.  4,  1894.) 
JmraimrF  sx  DiviniT  —  Wuit  oi  Ibsuabu  Db> 

VBII8B. 

The  action  being  upon  an  unconditional 
contract  In  writing,  the  mere  marking  of  the 
name  of  defendants  counsel  apon  tbe  bendi  dock- 
et presented  no  legal  obstacle  to  the  rendition  of 
a  Judgment  by  the  court  in  favor  of  the  plain- 
tiff; the  defendants,  up  to  and  including  the  time 
when  the  case  was  called  for  trial,  having  made 
no  offer  to  file  an  issuable  defense  under  oath. 
(SyUabua  by  the  Court) 

Error  from  city  court  of  Atlanta;  Howard 
Van  Epps,  Judge. 

Action  by  Mrs.  Hester  A  Aoten  against  C. 
J.  Simmons  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

See  Simmons  v.  Trust  Co.,  21  8.  B.  IWa, 
for  opinion  applicable  to  this  case. 

SlmmcaiB  A  Oorrlgan,  for  ptalntUta  In  error. 
J.  B.  Goodwin  and  J.  A  Anderson,  for  -da- 
tendant  in  error. 

PBB  OUBIAM.   Jndgment  afOrmed. 


(SBOa.  tS7) 
McBEA  et  aL  V.  DDTTON. 

(Supreme  Court  of  Georgia.  Jan.  14,  1894.) 
Tbsanct  in  Cohhon— CoHBTRDCTion  or  DscEsa 
Although  tiie  title  to  the  proper^  in  South 
Carolina,  the  proceeds  of  which  were  invested  in 
land  in  tills  state,  embracing  diat  now  in  contro- 
versy, was  vested  in  the  motber  of  the  plaintiffs 
for  life,  with  remainder  to  her  children,  yet  as 
the  land  was  in  fact  conveyed  by  deed  in  1860 
to  a  trustee  for  the  mother  by  name  "and  her  is- 
sne,"  and  as  Bulwequently,  upon  a  bill  in  equi^ 
filed  by  a  trustee  for  the  mother  and  children,  to 
wbldi  the  latter  were  also  parties  complainant 
by  next  friend,  against  two  penons  who  had 
fraudulently  obtained  possession  and  a  claim  of 
title  to  the  land,  wbidi  bill  in  effect  alleged  a  pres- 
ent title  and  interest  in  the  children  as  well  as  in 
4ie  mother.  It  waa  decreed  tbat  "said  complain- 
ants do  recover  of  the  said  defendants;  *  •  • 
that  [the  land,  describing  it]  be,  and  the  same  is, 
fully  vested  in  and  belongs  to  [the  trustee  for  the 
complainants,  naming  him];  that  he  do  hold  it  in 
fee  simple  under  and  by  virtue  of  this  decree  and 
the  deed  [of  I860];  •  •  •  and  that  the  com- 
plainaota  be  put  into  Immediate  possession, ' — 
the  effect  of  the  decree,  in  the  light  of  all  the  an- 
tecedent facts,  was  to  make  the  mother  and  the 
children  tenants  in  common;  and  conseqoently 
she  oould  not  aeU.  and  convey  in  fee  simple  tbe 


Digitized  by  Google 


350  SOTTTSBASTBRN  RBPOBTER,  ToL  22.  fGa. 


nitSra  estate,  hat  cnlrher  intereot  or  ondiTided 
•hare  In  the  nme.  ^Diia  beias  bo,  on  the  trial 
of  an  action  brongjit  by  the  children  after  her 
death  to  recover  the  land  from  one  holding  onder 
Iwr  Tendee,  K  was  error  to  direct  a  Terdiet  in  fa* 
Tor  of  the  defendant;  it  not  appearing  from  tho 
evidence  that  he  had  a  title  hy  [description,  or 
otho^se,  saperior  to  their  right  to  recover.  l%e 
childr«i,  however,  were  not  remaioder-meai,  and 
their  right  to  sae  in  no  wise  depraded  npon  tho 
death  of  the  mother. 
(Syllabua  by  the  Court) 

Error  from  superior  court*  Bulloch  connty; 
B.  L.  Gamble,  Jndge. 

Action  In  ejectment  by  Jolla  A.  HcRea  and 
others  against  A.  D,  Dutbm.  D^mdant  had 
Indgmen^  and  plaintiffs  bring  error.  Be- 
Tcrned. 

TMl  St  Wade,  O.  S.  Johnstm.  and  Harrlsoo 
&  Peeplea,  for  plaintiffs  in  error.  D.  R. 
Oroorec  and  J.  A.  Brannm,  for  defmdant  in 
wrw, 

LUMPKIN,  J.  It  appears  from  the  record 
that  in  18G9  Mrs.  Sc^hia  J.  McRea  and 
her  children  then  In  life,  as  well  as  such  oth- 
ers as  might  be  bom  to  her  thereafter,,  were 
entitled  to  certain  property  In  the  state  of 
South  Carolina,  the  Interest  of  the  mother  be- 
ingr  a  life  estate,  with  remainder  to  the  chil- 
dren. Adecreewasr^deredbyasonrtof  com- 
petent Jurisdiction  In  that  state  directing  that 
the  property  be  sold,  and  the  proceeds  paid 
to  trustees  in  Georgia  for  Mrs.  McRea  and  her 
children,  to  be  reinvested  for  the  use  of  the 
moth«'  for  life,  and,  at  her  death,  for  the  bene- 
fit of  the  childr^  The  proceeds  of  the  South 
Carolina  property,  or  a  portion  of  the  same^ 
were  in  1860  Invested  In  lands  lying  In  BuUocdi 
county,  Ga.,  embracing  the  tract  now  in  cmi- 
troversy;  the  deed  of  conveyance  being  made 
to  Neal  A.  McRea,  "trustee  for  S..J.  McRea 
and  her  Issue."  Afterwards  one  Samuel  F. 
Saunders  obtained  a  fraudulent  Judgment 
against  Neal  A.  McRea  as  trustee.  The  land 
was  sold  under  an  execution  issued  from  that 
judgment,  and  one  Richard  F.  Saunders  be- 
came the  purchaser,  and  west  Into  possession. 
In  1869  a  bill  was  filed  in  Bulloch  superior 
court  against  both  Samuel  F.  and  Richard  F. 
Saunders,  by  one  Robert  M.  Williams,  Jr., 
as  trustee  for  Mrs.  McRea  and  her  children, 
to  which  bill  all  the  children  were  also  made 
parties  complainant  in  their  own  names,  and 
were  represented  by  a  next  friend.  Among 
othw  things,  the  bill  alleged  fraud  and  con< 
Bplracy  on  the  part  of  the  defendants  by 
which  the  complainants  had  been  deprived  of 
the  land.  It  also.  In  effect,  alleged  a  then 
present  title  and  hiterest  in  the  chlldr^,  as 
well  as  in  themother,and  prayed  foracancel- 
latlonof  the  sheriff's  deed  to  Richard  F.  Saun- 
ders, and  for  a  recovery  of  the  property.  Up- 
on this  bill  a  decree  was  rendtf  ed  April  3, 
187S,  the  portion  of  which  now  material  la 
quoted  In  the  headnote.  In  187G,  Mrs.  Mc- 
Rea sold  and  conveyed  the  land  now  In  con- 
trovuay  In  fee  dmple  to  one  Lanier,  und^ 
whom  Dutton*  the  defendant  in  the  present 


action,  holds  by  a  regular  chain  of  title. 
After  the  death  of  Mrs.  McRea,  her  children 
brought  an  action  of  ejectment  against  Dut- 
ton,  and,  npon  the  above-stated  facts,  the 
court  dhiocted  a  Terdlct  In  faror  of  th«  de- 
fendant 

It  is  evident  that  the  theory  upon  which 
the  i»laintIffB*  counsel  rested  their  right  to 
recover  was  that  they  were  remainder-men, 
and  could  not  bring  suit  until  aftv  the  death 
of  their  mother.  The  view  entertained  by 
the  trial  judge  doubtless  was  not  only  that 
the  plaintiffs  were  not  rCTialnder-men,  but 
also  that  they  had  no  Interest  whatever  in 
the  land.  After  thorough  consideration,  we 
are  of  the  opinion  that  neither  of  these  the- 
ories was  exactly  correct.  We  agree  with 
the  court  that  the  plaintiffs  were  not  remaln- 
der-mcn,  but  we  think  that,  under  the  decree 
rendered  in  1876,  they  were  tenants  in  com- 
mon with  their  mother.  Whatever  may  have 
been  the  pmper  construction  of  the  convey- 
ance made  In  1860  to  Neal  A.  McRea  as  tms- 
tee  for  Mrs.  McRea  "and  her  issue,"  when 
considered  In  the  light  of  the  above-men- 
tioned equitable  proceeding  in  South  Caro- 
lina, we  are  convinced  that  the  effect  of  the 
decree  rendered  in  Bulloch  superior  court 
was  to  make  the  mother  and  the  children 
tenants  In  common.  These  children  were 
direct  parties  to  the  bill  resulting  in  that  de- 
cree, and,  fairly  cmstrued,  the  allegations  of 
the  bill  amounted  to  an  assertion  that  they 
and  their  mother  were  the  tme  owners  of  the 
land  at  the  time  the  bill  was  filed,  each  hav- 
ing a  present  and  common  Interest  therein. 
The  bill  did  not  set  up  that  the  children  were 
remainder-men,  hut  proceeded  on  the  theory 
that  they  were  tattnts  In  common  with  their 
mother.  It  Is  tme  that  these  things  were  not 
alleged  unequivocally  and  with  absolute  dis- 
tinctness in  the  bill;  but  we  think,  fairly 
construed,  Its  meaning  and  pnrpose  in  these 
respects  were  as  we  have  stated.  If,  prior  to 
the  rendition  of  the  decree,  the  children  had 
no  interest  at  all  in  the  land,  th^  were 
benefited  in  so  far  as  Idle  decree  conferred  an 
Intttest  upon  them.  If,  before  that  time, 
the  mother  had  only  a  life  estate,  and  the 
childrCT  were  remalnder-m«i,  the  effect  of 
the  decree  was  to  reform  and  -modify  the 
deed  of  1860  by  changing  their  interest  there- 
under from  that  of  remalnder-m^,  and  mak- 
ing them  t^iants  in  common  with  tiie  mother. 
This  was  within  the  power  of  the  court,  and 
consistent  with  the  allegations  of  the  hill; 
and  the  decree,  never  having  been  excepted 
to  nor  vacated,  r^alned  binding  npon  all 
the  parties  affected  thereby.  All  the  parties 
at  interest  were  properly  before  the  court,^ 
the  children  being  represented  not  only  hy  a 
trustee,  but  also  being  personally  parties 
complainant,  and,  as  such,  being  represented 
by  a  next  friend.  We  therefore  think  there 
can  be  no  doubt  that  they  were  bound  by  the 
terms  of  the  decree,  the  effect  of  which  has 
been  stated.  The  result  is  that  the  deed 
from  Mrs.  McBea  to  Lanier  could  convey  no 
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sreator  lnto«8t  than  ha  nndlvlded  abare  In 
tbe  land;  and  tberefore  be  and  hla  successors 
Id  title  took  hj  that  deed  no  Utle  to  the  nndl- 
Tided  shares  of  the  children.  They  not  being 
remalnder-m^  howoTer,  their  right  to  sue 
In  no  way  depended  upon  the  question  of 
whether  th^r  mother  waa  living  or  dead.  In 
the  absence  of  proof  showing  that  tbe  defend- 
ant Dntton  bad  a  tiUe  by  prescription  or  oth- 
erwise superior  to  their  right  of  recovering 
their  respectlTo  shares  In  the  land.  It  was 
wrong  to  direct  a  verdict  In  his  favor. 

In  view  ot  the  theories  entertained,  re- 
spectively, by  counsel  for  the  plaintiffs  and 
by  tbe  trial  Judge,  there  was  eo  occasion  for 
tb»  def^idant  to  lAow  title  in  himself  by  pre* 
scriptlon,  or  otherwise  preset  a  complete  de- 
fense to  tbe  action.  The  case  has  not  been 
properly  tried,  but,  In  the  light  of  this  opin- 
ion. Its  full  merits  will  doubtless  be  develop- 
ed at  the  n^t  hearing.  It  appears  that  the 
youngest  of  the  children  was  bom  about  the 
year  1801.  Wbethw  not  the  title  which 
■we  think  was  vested  In  th«n  by  the  deoree 
of  1876  has  he&x  defeated  by  the  lapse  of 
time  wHI  necessarily  depend  upon  such  tur- 
ther  fiictB  as  may  be  brot^ht  to  light  when 
the  case  Is  tried  again.  Judgment  reversed. 


<95Ga.  SIS) 

OOOK  et  al.  v.  DEKALB  GOUNTT. 
(Boineme  Gonrt  of  Geor^    Dec.  21,  1804.) 
Bridobs— Failcrr  to  Takb  Bosd  from  Coir- 

TRAOTOB— LlABILITT  TOR  DbFCCTS. 

1.  Where,  j^or  to  tiie  passage  of  the  act  of 
1888.  a;inibUc  bridge  was  conBtructed,  under  con- 
tract with  the  authorities  of  one  county,  across  a 
stream  diridiog  it  from  another  (the  anthoritics 
of  the  latter  refusing  to  participate  therein),  it 
was  the  dnt7  of  tbe  county  autlioiities  causing 
the  constroctioB  of  such  bridge  to  ta^  bond  in 
accordance  with  section  691  of  the  Code;  and, 
fsilin^  so  to  do,  the  county  for  whic^  they  acted 
IB  liable  for  damages  resulting  to  a  traveler  occa- 
sioned by  a  defect  in  such  bndge,  of  which  these 
authorities  had  timely  notice. 

2.  There  being  sufficient  evidence  to  support 
a  finding  for  the  plaintiff,  it  was  error  to  grant  a 
nonsuit. 

(Syllabus  by  the  Court) 

Error  from  court  of  Dekalb;  H.  0. 
Jones.  Judge. 

Action  by  Mary  B.  Cook  and  another 
against  county  of  Dekalb.  From  a  Judgment 
of  nonsuit,  plalntUTs  bring  error.  Reversed. 

Geo.  W.  Gleaton  and  John  S.  Candler,  for 
plaintiffs  In  error.  Candler  &  Thomson,  for 
defendant  In  error. 

ATKINSON,  J.  Cook  and  his  wife  brought 
suit  against  the  county  of  D^alb  for  dam- 
ages for  personal  Injuries  resulting  to  Mrs. 
Cook  In  consequence  of  a  fall  by  ber  from 
a  public  bridge  constructed  by  tbe  county  of 
Dekalb  across  a  stream  which  was  the  divid- 
ing line  between  DekiUb  and  Bockdale  coun- 
ties. It  appeared  that  the  bridge  in  question 
was  constructed  In  1887  by  the  county  of 
Dekalb;  the  county  authorities  of  Rockdale 


county  refusing  to  participate  In,  or  con- 
tribute anything  towards,  the  construction 
thereof.  The  county  ot  Dekalb,  by  its  au- 
thorities, caused  this  bridge  to  be  construct- 
ed under  contract,  and  failed  to  take  any 
bond  from  tbe  contractor  In  accordance  with 
section  671  of  the  Code.  Before  the  expira- 
tion of  seven  y^rs  the  bridge  got  ont  of  re- 
pair. Of  this  fact  the  road  commissioners 
of  tbe  county  of  Dekalb  had  due  notice,  and, 
being  so  notified,  permitted  the  bridge  to  re- 
main with  a  hole  In  it,  variously  estimated 
by  the  witnesses  to  be  six  inches  wide,  two 
feet  long,  and  seven  Inches  wide,  three  feet 
long.  It  appears  that  Mrs.  Cook,  the  party 
who  was  Injured,  was  driving  a  gentle  horse, 
attached  to  a  buggy,  across  this  bridge, 
when  the  horse,  becoming  frightened  at  this 
hole,  refused  to  pass  it,  and,  backing  the 
buggy,  precipitated  the  buggy,  its  occupant, 
and  Itself  Into  the  stream  below,  inflicting 
serious  Injuries  upon  Mrs.  Cook.  There  were 
no  banisters  and  no  railing  constructed  upon 
this  bridge  to  prevent  such  a  catastrophe. 
Upon  this  testimony,  the  [uyment  of  her 
claim  for  damages  b^ng  refused  by  the 
coun^  commissioners  of  D^alb  county,  the 
plaintiffs  brought  their  action,  and  upon  the 
trial  of  the  case  a  nonsuit  was  awarded. 

The  special  ground  upon  which  the  court 
rested  its  Judgment  for  granting  the  nonsuit 
does  not  appear  In  the  record,  but  its  Judg- 
ment  was  awarded  generally  upon  the  In- 
suffidency  of  the  evidence.  In  the  argument 
before  tills  court  the  prindpfU  contention, 
however,  of  the  defendant  In  error,  was  Uiat 
tbe  court  ruled  correctly  upon  the  Idea  that 
one  county  has  no  authority,  under  the  stat- 
ute law  of  this  state,  of  its  own  motion,  to 
construct  a  public  bridge  across  a  stream 
dividing  it  from  another  county,  and  that  if 
It  assume  to  construct  such  a  bridge,  and  Is 
In  any  respect  negligent,  the  person  injured 
is  without  remedy.  This  Is  tbe  only  ground 
upon  which  it  could  be  seriously  contended 
that  tbe  Judgment  of  ncmsult  was  right,  for 
the  reason  that  the  plaintiffs  established 
their  claim  by  such  testimony  ,  as,  If  present- 
ed to  the  Jury,  might  have  been  satisfactory 
to  them,  and,  if  believed  to  be  true,  would 
have  Justified  a  verdict  In  favor  of  the  plain- 
tiffs. We  do  not  think  the  contention  of  the 
defendant  is  well  founded.  The  act  of  1881 
entitied  "An  act  to  r^r^late  the  manner  of 
letting  out  contracts  to  build  or  repair  public 
bridges  over  water  courses  which  divide  one 
or  more  counties  from  each  other,"  etc.,  la 
cumulative  and  explanatory  of  section  678 
of  the  Code.  This  section  of  the  Code  pro- 
vides generally  that,  when  a  bridge  or  ferry 
is  necessary  ov^  any  water  course  which 
divides  one  county  of  more  counties  from 
each  other,  each  county  must  contribute 
equally  towards  the  building  and  keeping 
the  same  in  repair,  or  in  such  proportion  as 
would  be  Juat,  taking  into  consideration  the 
taxable  property  of  each;  but  the  act  of 
1881*  to  which  we  have  referred,  enters  upon 


Digitized  by  Google 


182 


BOUTHBASTBBN  BBFOBTEB,  VoL  22. 


(GhL 


tbft  detafls,  and  prorlffes  bow  and  In  what 
manner  aasessmenta  shall  be  levied  upon  the 
reepectlTe  counties  for  ttals  prnivose,  and  how 
plana  and  speclflcationB  ahoold  be  prepared. 
Section  679  of  the  Code  prorldes  that  if  any 
coonty  reuses  to  vndergo  Its  Cair  proportion 
of  such  expenses  the  other  county  or  coun- 
ties may  construct  the  work,  compel  the 
other  to  contribute  by  suit,  and,  until  such 
contribution  takes  place,  may  baTO  exclu- 
sive control  thereof,  and  charge  toll  thereon 
against  all  the  dtlaens  of  the  refusing  coun- 
ty. Under  the  prorldona  of  the  latter  sec- 
tion of  the  Cod^  the  county  of  Dekalb  was 
auth<Hlzed  to  proceed  with  the  construction 
of  this  bridge.  It  appearing  that  the  county 
of  Bockdale  refused  to  contribute  thereto. 
It  did  so.  Its  authorities  caused  the  same 
to  be  constructed  under  a  contract,  and  Call- 
ed to  take  the  bond  reanhred  1^  law.  Sec- 
tion 601  of  the  Code  proridea  that,  if  the 
Gonnty  authorities  fail  to  take  the  bond  re- 
quired by  section  671  of  the  Oode,  then  the 
county  shall  be  liable,  in  the  place  of  the 
contractor.  If  injury  be  done  to  one  by  rea- 
son of  the  defectlre  conatmction  of  such 
a  bridge,  be  will  be  mtitled  to  recover,  as 
against  the  county  whose  authorities  fsiled 
to  take  the  bond  referred  to^  provided  hia 
Injuries  occur  within  seven  years  from  the 
date  of  the  construction  of  the  bridge.  If 
county  authorities  would  ateolve  their  coun- 
ties from  liability,  they  must  require  of  the 
contractor  the  bond  reqiilred  by  law.  Oth- 
erwise the  county  is  liable.  See  OoUlns  t. 
Hudson.  M  Oa.  26;  Mackey  t.  Ordinaries, 
50  Oa.  832;  Monroe  Oa  Flynt,  80  Oa.  489, 
6  S.  B.  173.  The  plalntifts  havli^s,  therefore, 
otherwise  proved  their  case,  there  Is  no  legal 
impediment  to  their  recoTery  against  the 
coun^  of  Dekalb,  and  the  court  therefore 
erred  in  granting  the  nonsuit:  Let  the  judg- 
ment of  the  court  below  be  revmed.  Judg- 
ment reversed. 

(S6  Os.  115) 

PHIPPS  T.  AliFORD. 
(SuprHne  Court  of  Georgia.    Dec.  21,  1894.) 
Bis  Judio&ta — Dbvavlt  Judohbkt— Bxbootdk— 
Dismissal  or  Action. 

1.  Where  as  action  was  bron^t  against  on 
executor  upon  a  demand  due  by  his  testattur,  and 
no  defense  was  made,  the  jodgment  was  properly 
entered  against  the  defendant  de  bonis  testatorls, 
and  amounted  to  a  conclnsive  admission  of  assets 
OD  the  part  of  the  executor.  Execution  having 
Issued,  a  return  of  nulla  bona  haviDg  been  made, 
and  a  subsequent  action  upon  this  judgment  hav- 
ing  been  brought  against  the  executor  in  hia  in- 
dividual capamy,  it  was  too  late  for  him  to  i^ead 
or  prove  as  a  defense  a  want  of  assets  existing  at 
the  time  when  the  original  suit  was  brought 

2.  Where  an  action  was  brought  In  a  jus- 
tice's court,  which,  aftw  the  hearing  of  evidence, 
was  dismissed  by  the  court,  and  an  appeal  enter- 
ed by  the  plaintiff,  and  thereafter  dlsmiesed  by 
him,  this  constitutM  no  bar  to  bringing  a  second 
suit  uiton  the  same  cause  of  action.  The  effect 
of  dismisrins  the  ameai  was  to  leave  in  force  the 
judgment  of  diBmissal  rradered  by  the  justice's 
court  and  that  judgment  under  me  eircamstan- 
ces,  was  equivalmt  to  a  Jadgmmt  ti  nonsuit. 

(SyUsbus  by  the  Court) 


Brror  from  dty  court  <^  Dekaibt  H.  0. 
Jones,  Judga 

Action  by  Satah  B.  Phlp]^  against  J.  T. 
Alfwd.  Defttidant  had  judgment,  and 
plaintiff  brings  eiror.  Reversed. 

J.  A. -Wimpy,  tor  plaintiff  in  error.  Oeo. 
W.  Oleaton,  for  defendant  in  wror. 

SIMMONS,  C.  X  Alfozd  w^s  sued  Individ- 
ually for  the  amount  of  a  judgment  rendered 
against  hlpi  as  executor  of  Mrs.  Pierce.  It 
appeared  from  the  plaintiff's  petition,  and 
frtHu  ttie  evidence  at  the  trial,  that  the  de- 
fendant was  duly  appointed  executor  of 
Mrs.  Pierce,  qoallfled  as  such,  and  mtered 
upon  the  administration  of  the  estate;  that 
on  April  13.  1883,  the  petitioner  sued  him, 
as  executor  of  said  estate,  to  the  May  tenn, 
189S,  of  a  magistrate's  court  mmtioned.  for 
the  recovery  of  944  and  interest  due  by  ac- 
count against  Mrs.  Plnce^  and  on  the  same 
day  he  was  legally  served;  that  he  failed 
to  file  a  plea  of  plene  adminlstravlt,  plena 
admlnlstravit  {Hmeter,  or  of  release  to  him- 
self, and  the  magistrate,  In  June,  1893,  gave 
judgment  for  the  petitioner  against  him.  as 
sucb  execnt<»',  for  the  amount  sued  for,  and 
costs,  to  be  satisfied  by  levy  and  sale  of  the 
goods,  etc.,  of  Mrs.  Pierce  In  the  bands  of 
Alford,  as  such  executw,  to  be  admlnla* 
tered;  that  an  execution  waa  Issued  on  this 
judgment,  and  search  made  for  property  on 
which  to  levy  the  fi.  fa.,  but  the  office 
foiled  to  find  any  property  of  Mrs.  Pierce  in 
the  hands  of  the  executor  to  be  admlntstoed, 
and  made  a  return  to  tliat  effect;  and  that 
he  subsequently  demanded  of  Alford  to 
point  out  property  belonging  to  the  deceased 
in  hts  hands  to  be  administered,  sufficient 
to  satisfy  the  fl.  fa.,  but  Alford  failed  and 
refused  to  do  so.  The  defenses  set  up  In 
this  case  that  at  the  time  the  judgment 
above  refwred  to  was  rendered  the  def«id- 
ant  bad  no  property  of  Mrs.  Pierce  In  his 
hands,  and  ncme  had  .come  into  his  hands 
since;  that  he  had  fully  administered  the 
estate  on  or  before  May  15,  1893,  and  had 
been  on  that  day  discharged  as  »ecutor  of 
the  estate,  without  any  notice  of  the  plain- 
tiff's claim;  and  that  a  suit  "which  In- 
volved the  same  questions  as  are  involved  In 
this  case"  was  brought  against  the  defend- 
ant In  a  magistrate's  court  September  20, 
1893,  and  was  dismissed  by  the  court  after 
hearing  evidence,  and  an  appeal  token  by 
the  plaintiff,  which  was  subsequentiy  dis- 
missed by  him,  for  which  reastH)  this  suit 
should  abate.  The  court  in  this  case,  after 
hearing  the  evidence  without  a  jury,  ren- 
dered judgment  in  favor  of  the  defendant, 
and  the  plaintiff  excepted. 

1.  The  executor  having  failed  to  defend 
when  sued  In  his  reprea^tative  character, 
the  judgment  in  that  case  was  pTOp&Ay  en- 
tered against  bim  de  bonis  testetcHrls  (Code, 
I  3573),  and  was  conclusive  ttut  he  then 
had  in  bis  hands  assete  of  the  deceased  to 
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be  administered.  It  was  tberefore  too  late 
for  him  to  plead  or  prove  as  a  defense  In 
ttae  pteaeat  ease.a  want  of  assets  existing  at 
tbe  time  whra  tike  original  salt  was  brought 
Wodiffdk  T.  Kyle,  48  Ghu  420;  2  Woemo; 
Adm'Sr,  i  882. 

2.  It  was  no  bar  to  tbls  action  tbat  a  suit 
upon  tbe  same  cause  of  actltm  was  brought 
In  a  Justlce'B  court,  and  was  dismissed  hj 
the  court  and  an  appeal  entered  and  thwe* 
aftw  dismissed  by  the  plaintiff.  Tbe  effect 
ot  dismissing  the  appeal  was  to  leave  In 
force  the  Judgment  of  dismissal  rendered  by 
the  Justice's  court  That  Judgm«t  undw 
the  circumstances,  was  equivalent  to  a  Judg- 
mmt  of  nonsuit  Railroad  Go.  t.  BleTlns, 
02  622,  IT  8.  BL  83a  And  a  jttdgmMit 
of  nonsuit  as  we  have  repeatedly  held,  Is  no 
bar  to  a  subsequent  suit  upon  tbe  same 
cause  of  action.  Smith  t.  Slt^d  Co.,  86  6a. 
420.  422,  U  S.  B.  880,  and  cases  cited;  BaU- 
raad  Co.  T.  BleTlns,  supra. 

3.  Under  the  evidence  In  Ibis  casst  the 
court  erred  In  roideilng  judgmmt  In  faTm* 
ftf  tbe  d^ndant   Jtidgment  reversed. 


(M  O*.  80») 

HIOES  et  al.  v.  SMITH  et  al. 
(Supreme  Coort  of  Georgia.  Jan.  1^  1806.) 

DsSCB:(T  ATtI}  DlSTRIBCTION— RiOHTB  ov  Bis- 

TAsne — CoNSTRtJCTios  op  Will. 

1.  BaRtaids  have  generally  no  inheritable 
blood,  and,  save  by  expreBB  statatory  enactment, 
cannot  take  by  descent. 

2.  A  bastard  wbo  haa  been  legitimated  by 
order  of  the  superior  court,  nnder  l£e  proTiaions 
of  section  1787  of  the  Code,  by  force  of  that  pro- 
Tision  of  the  law,  may  take  by  deflcent  from  bis 
fitther  only. 

3.  Where,  by  the  proritioDB  of  a  will  made 
by  the  great-grandfather  of  a  bastard  on  the  pa- 
ternal line,  an  eotate  Is  vested  in  the  fath»  of  a 
bastard  for  life,  with  remaisdn:  over  to  his  chil- 
dren, and,  he  failing  iiMiQe,  remainder  over  In  fee 
to  other  sreat'Srandchiidren  of  the  testator,  npoo 
tbe  death  of  me  father  of  snch  bastard  witbont 
lane  other  than  sncb  Intimated  bastard,  while 
die  latter,  by  force  of  tbe  statute,  may  take  by 
descent  from  his  father,  he  cannot  take  by  par- 
diBse  nnder  the  will  of  bis  great-grandfather, 
whldi  devises  the  estate  to  h»  great-grandchil- 
dren  generally;  there  being  in  tte  will  do  lan- 
gnage  expressly  indicating  a  purpose  to  Include 
within  the  scheme  of  his  benevolence  any  haatard 
descendants. 

(Syllabus  by  tiie  Court) 

Error  from  snpa-ior  court  Johnson  county; 
R.  L.  Gamble,  Judge. 

Action  by  Thomas  B.  Hicks,  administrator, 
and  others,  agalnat  J.  E.  Smith  and  others. 
Prom  the  Judgmoat  rendered,  plaintiffs  bring 
error.  Affirmed. 

Jas.  B.  Hicks,  Btous  ft  Evans,  and  Jas.  K. 
Hlnes,  for  plalntlfts  In  error.  Jackson  & 
Lettwleh  and  A.  F.  Daley,  for  defendants 
In  error. 

ATKINSON,  J.  In  October.  1853,  a  testa- 
tor died,  leaving  a  wOl  which  was  aecuted 
March  28,  1860^  and  a  codicil  thereto,  exe- 
'■uted  September  27.  1803.    The  wUl  and 


codicil  were  duly  probated  November  7, 1853. 
The  two  Itmns  ot  the  will  necewary  to  a  ctm- 
sideraUon  of  tbls  case,  and  which  wen  Intro- 
duced In  evidence,  are  as  fkHlows:  "Item  11. 
I  will  and  direct  that  my  plantation  known 
as  'Fullorrllle,'  lying  partly  In  Wasblngtcm 
and  partly  In  Laurens  county.  In  said  state, 
shall  be  divided,  as  soon  aftw  my  death  as 
possibly  Into  two  parts  or  shades,  as  nearly 
equal  In  the  number  ot  acres  ss  may  consist 
with  equality  In  value;  Including  In  we 
part  or  share  No.  1,  the  portion  of  land  ly- 
ing In  Washli^rton  county,  with  tbe  mills  and 
other  water  prlvllegos,  ilnd  In  the  other  part, 
or  share  No.  2,  the  portion  of  land  lying  In 
lAuiens  county.  But,  should  the  land  in 
either  county  be  eonsiderably  greater  In 
quantity  than  tbat  In  the  other,  then  I  do  not 
desire  that  the  county  lines  should  govern 
In  setttng  off  the  shares;  my  object  being 
oofy  to  make  two  plantations  of  as  neaiiy 
equal  slae  as  possible,  to  accomplish  which 
the  county  lines  may  be  disregarded,  and 
the  difference  in  tbe  value  ot  the  two  shares 
shall  be  made  good  to  tbe  least  valuable 
share  In  the  manner  hereinafter  directed. 
Item  12.  I  give  and  devise  share  numbor  1, 
mentioned  In  lt«n  eleven,  to  my  beloved 
daughter  Malvlna  V.  Parsons,  fw  her  sole 
and  Sj^arate  use  for  and  during  the  term 
of  hffi  natural  life  only,  free  and  exonpt 
from  the  debts,  contracts,  liabilities,  or  dispo- 
sition of  her  present  or  any  future  husband; 
and,  from  and  Immediately  aft«  the  death  of 
the  said  Malvlna  y.  Parsons^  I  give  and  de- 
v^  tbe  same  unto  her  child  or  children  liv- 
ing at  the  time  of  her  death  and  thdr  hdrs 
forever;  but  In  deteult  of  any  child  living 
at  the  time  of  her  death,  tben  the  said  land 
to  retnni  to  and  be  equally  divided  among 
my  children  and  othv  legid  r^resentatlves 
per  sdr]^:  provided,  always,  that  the  share 
or  shales  failing  to  her  sons,  Thomas  Henry 
Parsons  and  James  William  Parsons,  accnrd- 
Ing  as  one  or  both  may  survive  her,  shall  re- 
main to  him  or  them  for  and  during  the  term 
of  their  respective  natural  lives  only,  remain* 
der  to  th^  children  living  at  the  time  of 
their  death  and  their  heirs  forever;  but  In 
default  ot  such  cUldren,  remainder  to  the* 
othtf  lineal  representatives  of  my  said 
daughtw;  but  la  default  of  any  other  lineal 
r^iresentatlveB  of  my  said  daughter  at  the 
death  of  the  said  Thomas  Henry  Parsons  and 
James  WlUIsm  Parsons,  remainder  over  to 
be  equally  distributed  among  my  childrw 
and  the^  lineal  representatives  per  stirpes." 
The  codicil  was  as  follows,  to  wit:  "It  Is  my 
will  and  desire  that  the  devises  contained  In 
tbe  11th  and  12th  Items  of  my  said  last  will 
and  testament  be  so  changed  as  to  read  thus: 
I  give  and  devise  my  FuIIotvUIc  plantation, 
lying  partly  in  Washington  and  partly  in 
Laurens  county.  In  said  state,  embracing  all 
the  lands  attached  to  said  premises,  unto  my 
beloved  daughtw  Malvlna  V.  Parsons,  for 
her  sole  and  separate  use  for  and  during 
the  term  of  her  natural  life  only,  free  and 
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exempt  from  the  debts,  contracts,  liabilities, 
or  disposition  of  her  present  or  any  future 
busband;  and,  from  and  after  her  death,  the 
said  derised  pn^teriy  In  this  Item  of  this 
codicil  named  to  be  subject  to  all  the  condi- 
tions, restrictloDS,  and  llmitationB  In  said 
12th  item  in  said  last  will  and  testament  set 
forth."  The  executors  of  the  testator  de- 
livered the  property  described  to  Malvina  V. 
Parsons,  and  she  remained  in  possession  un- 
til her  death,  in  1874.  She  left  only  two  chil- 
dren,—WUllam  H.  Parsons,  who  died  in  1887 
(he  being  the  husband  of  one  and  the  father 
of  the  other  of  the  defendants  in  this  case); 
the  other  of  said  sons  being  Thomas  A.  Par^ 
sons,  who  died  on  January  7,  1891.  Though 
there  is  an  apparent  discrepancy  between  the 
names  of  these  two  sons  as  exi^essed  in  the 
pleadings  and  aa  stated  In  the  will,  the  evi- 
dence explained  saUsfactorlly  how  this  dls- 
crei>ancy  occurred,  and  it  may  be  taken  as  a 
fact  that  they  are  the  same  persons  men- 
tioned by  the  testator  In  his  will.  Thomas 
A.  Parsons,  one  of  the  sons  of  Malvlna  V. 
Parsons,  who  did  not  marry,  was  the  father 
of  T,  A.  Parsons,  one  of  the  plaintiffs  in  this 
suit;  and  by  an  order  of  the  superior  court, 
dated  Septemba"  30,  1892,  caused  T.  A.  Par- 
sons, one  of  the  present  plalutlfTs,  to  be  regu- 
larly and  duly  legitimated.  After  the  death  of 
T.  A.  Parsons,  the  defendants,  who  were  the 
wife  and  daughter,  respectively,  of  W.  H. 
FanKHiB,  the  brother  of  T.  A.  Parsons,  de- 
ceased, entered  and  took  possession  of  the 
premises  whldb  had  been  apportioned  to  T. 
A.  Parsons  for  his  life  estate  under  the  terms 
of  the  will  of  Hem7  P.  J<mes.  An  equitable 
petition  was  filed  by  Thomas  B.  Hicks,  who 
was  the  administrator  of  T.  A.  Parsons,  de- 
ceased, and  by  T.  A.  Pareons,  the  l^ltlmated 
son;  setting  up  tltie  in  the  latter  to  the  prop- 
erty in  cmtrover^,  and  claiming  the  right  to 
the  pmsession  of  the  premises,  and  as  well 
an  accounting  from  the  defendants  for  rents, 
etc.,  and  praying  for  Injnnctton  and  the  ap- 
pointment of  a  receiver.  It  appeared  that 
the  defendants  were  oitlrely  solvent,  but, 
upon  the  hearing,  the  court  denied  the  In- 
Junctitm,  upon  the  ground  that  the  plaintiffs 
.  exhibited  no  such  title  or  interest  in  the 
premises  as  Justified  the  grant  of  an  injunc- 
tion at  their  suit  These  are  the  substantial 
facts  upon  which  the  issues  made  in  this  case 
are  presented,  and  upou  these  we  are  to  de- 
termine whether  or  not  the  plaintiffs  bad  any 
title  to  the  propwty  claimed. 

1.  We  will  first  ctmsldn'  what  the  real  sta- 
tus of  this  natural  son  was.  At  common  law, 
the  rights  of  a  bastard  were  few,  and  they 
such  only  as  be  could  acquire.  Having  no 
inheritable  blood,  by  operation  of  the  law  of 
descent  no  estate  could  be  imposed  upon 
him;  for.  In  order  to  take  by  descent,  he 
must  be  capable  of  Inheriting,  and  this  he 
could  not  do,  because  he  was  not  and  could 
not  be  an  heir.  Having  the  capacity  to  la- 
bor, there  was  no  legal  Im[>ediment  to  the 
acquiremrat  of  an  estate  by  him.  Being 


without  inheritable  blood,  he  was  of  kin  to 
no  one,  could  have  no  ancestor,  could  be  heir 
to  no  one,  and,  for  the  same  reason,  he  could 
have  no  heirs  save  those  of  his  own  body. 
In  process  of  time,  however,  the  rigor  of  the 
common  law  has  been  in  most  countries 
where  Its  rules  prevail  much  abated,  and  Its 
asperities  so  softened  and  tapered  by  hu- 
mane legislative  oiactmait  that  bastards 
have  many  rights  and  are  now  accorded 
privileges  which  under  the  common  law  were 
denied  them.  To  this  spirit  of  liberality, 
which  at  the  present  time  seems  to  pervade 

.  the  whole  scheme  of  legislation  with  respect 
to  these  unfortunates  who  are  In  no  sense 
responsible  for  their  existence,  may  be  at- 
tributed the  statutes  which  are  now  of  force 
In  this  state,  and  by  which  the  condition  of 
the  bastard  la  vastly  improved.  The  gen- 
eral assembly  early  saw  the  propriety  of  al- 
lowing a  bastard  to  inherit  from  its  motbn:, 
and  bastard  children  of  the  same  mother, 
without  reference  to  paternity,  to  inherit 
each  from  the  other.  The  law  of  escheats 
forfeited  to  the  state  the  estates  of  such  per- 
sons who,  dying  Intestate,  left  no  heirs.  It 
was  held  by  some  of  the  courts  that,  for 
want  of  Inheritable  blood  In  her  descaid- 
ants,  the  bastard  children  of  a  mother  dying 
Intestate  were  Incapable  of  taking  her  es- 
tate; and,  by  force  of  the  statute  the  same 

.was  forfeited  to  the  state,  to  the  ejccluslon 
of  those  who,  upon  the  commonest  principles 
of  humanity,  should  and  would  have  been 
the  recipients  of  her  bounty.  For  remedy  of 
this  palpable  injustice,  In  1816.  the  l^lsla- 
ture  passed  an  act  the  provisions  of  which 
are  contained  In  section  1800  of  the  Code, 
and  which  relieves  bastards  of  some  of  the 
disabilities  Imposed  by  the  common  law.  So 
the  act  of  1850  was  passed  to  allow  bastard 
children  of  widows  to  Inherit  equally  with 
those  who  were  legitimate.  The  status  of 
the  bastard  as  fixed  by  the  common  law,  ex- 
cept as  changed  by  statute,  remains  under 
our  system  of  laws.  The  rules  of  the  cotd- 
mon  law  generally  are  recognized  by  oar 
Code,  and  with  respect  to  all  mattera  In 
which  It  has  not  been  changed  by  legislative 
enactment,  or  in  process  of  time  by  Judicial 
decision,  to  meet  the  varying  conditions  in 
the  affairs  of  men  which  have  arisen  in  the 
onward  march  of  pn^esslve  dvlUzatton,  re- 

.maln  nnchaufred.  Bearing  In  mind  his  orig- 
inal status,  the  changes  made  by  previous 
laws,  and  mindful  of  the  fdrther  fact  that  in 
some  cases  a  reputed  father  might,  as  far  as 
possible,  desire  to  make  reparation  tor  the 
wrong  he  had  done  the  unfortunate  and 
Innocent  offspring  of  his  lustful  desire,  the 
It^slature.  from  time  to  time,  passed  indi- 
vidual enabling  acts,  and  this  practice  was 
continued  until  the  adoption  of  the  genual 
law  upon  that  subject  approved  March  6* 
1856,  prescribing  the  manner  by  which  per- 
sons bom  illegitimate  might  be  rendered  le- 
gitimate, the  provisions  of  which  act  are  In- 
CMporated  la  section  1787  of  the  Codflk  The 
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purpose  of  this  act,  as  expressed  In  Ifas  title, 
was  to  "prescribe  the  manner  In  which  per- 
sons bom  lll^itlmate  should  be  made  legiti- 
mate." In  the  leglslatlre  mind  was  this  pur- 
pose. It  bad  the  power  to  confer  upon  sncb 
a  child  In  the  act  of  legitimation  all  of  the  at- 
tribntes,  Inclndlng  inheritable  blood,  of  a  per- 
fect son  born  In  lawfnl  wedlock.  It  had  the 
power  to  purge  his  blood  of  all  Impurltr, 
and,  despite  the  strictest  rule  which  ever  pre- 
vailed Imder  the  ancient  feudal  system, 
make  him  eligible  to  the  succession.  The 
whole  subject,  as  to  how  far  and  to  what 
extent  It  would  confer  Inhoitable  blood,  was 
within  the  scope  of  legislative  power.  One 
word  without  quallflcation  was  sufficient  to 
give  him  this  status,  and  that  one  word, 
without  more,  "legitimate."  To  have  said  In 
the  act  that,  upon  compliance  with  Its  terms, 
the  court  shall  pass  an  order  declaring  said 
child  "legitimate,"  according  to  an  unbroken 
current  of  authority,  this  language,  without 
more,  would  unquestionably  have  conferred 
upon  him  the  power  to  Inherit  from  his  fa- 
ther. According  to  most  of  the  adjudicated 
(flses,  it  would  have  Injected  into  his  veins 
inheritable  blood  in  its  most  comprehensive 
sense,  and  have  authorized  him,  through  his 
repnted  fother,  to  take  by  descent  from  an- 
cestors on  the  paternal  Hue.  Then,  why 
make  any  addition  to  this  simple  statement 
that  the  child  be  made  "legitimate"?  Why 
add  the  further  significant  words  "and  capa- 
ble of  inheriting  from  bis  father"  ?  We  tiave 
already  seen  that  this  language  could  not 
and  did  not  enlarge  the  capacity  of  the  child 
to  take  if  he  was  "legitimate."  Then,  that 
one  word  expressed  the  quality  of  being  able 
to  take  by  inheritance,  certainly  from  his 
&^ther,  probably  In  its  broadest  sense.  If, 
then,  these  words  could  not  enlarge  the 
scope  of  the  ;term  "legitimate,"  what  could 
have  been  the  purpose  of  the  legislature  in 
adding  them?  Gould  they  operate  as  a  lim- 
itation upon  Its  effect  in  Its  more  extended 
sense?  It  must  be  borne  in  mind  that.  In 
the  Interpretation  of  a  statute,  It  must  be  so 
construed  as  that  all  the  language  employed 
by  the  le^slature  may  be  givra  some  mean- 
ing. Courts  will  always  presume  that  the 
legislature  uses  language  appropriate  to  the 
expression  of  the  Ic^slatlve  purpose,  and 
therefore  do  not  feel  at  liberty  to  disregard 
any  portion  of  the  language  employed  by  it 
in  the  expression  of  Its  design,  unless  the 
same  be  without  meaning,  or  bear  a  most 
absurd  or  unreasonable  significance^  When 
we  consider,  then,  that  the  Introduction  of 
these  words  could  neither  enlarge,  give  scope 
to,  nor  emphasize  in  any  way  the  word  "le- 
gitimate," we  naturally  conclude  that  the 
l^^slatore,  in  discussing  the  matter,  reached 
the  conclusion  that  the  word  "legitimate," 
standing  alone,  was  too  broad.  It  might 
well  have  con<duded  that  while  It  was  In 
consonance  with  a  sound  public  policy  to  en- 
able a  contrite  parent,  out  of  his  own  estate, 
by  this  process  of  legitimation,  to  provide  for 


his  natural  son,  and,  by  recognition  of  the  re- 
lation, in  addition  relieve  him  of  the  imputa- 
tion cast  upon  Iilm  by  reason  of  his  birth, 
yet,  to  enable  the  father,  by  this  simple  judi- 
cial contrivance,  to  confer  upon  his  bastard 
sou  Inheritable  blood  generally,  might  op- 
erate greatly  to  the  prejudice  of  others  who 
stood  with  the  reputed  father  in  the  same 
relation  to  a  common  ancestor.  The  legis- 
lature might  have  well  considered  that  such 
an  ancestor  would  have  no  Intere&t  in  mak- 
ing a  bastard  descendant  equally  with  hJs 
other  legitimate  descendants  a  recipient  of 
his  bounty.  It  might  well  have  concluded 
to  limit  the  effect  of  this  proceeding  to  ena- 
bling the  illegitimate  to  inherit  from  the  fa- 
ther, without  likewise  enabling  him,  by  in- 
heritance through  the  father,  to  take  by  de- 
scent from  the  ancestors  of  the  latter  an  es- 
tate which  did  not  vest  in  his  lifetime.  The 
father  had  the  right  to  dispose  of  his  prop- 
erty as  he  saw  proper,  and  the  general  as- 
sembly could  see  no  good  reason  in  morals 
or  law  why  as  to  his  own  estate  the  fatfa« 
could  not  by  his  own  voluntary  act  place  his 
bastard  children  in  the  direct  line  of  legal 
succession.  Thus  applied,  all  of  the  words 
of  the  statute  may  be  rationally  ^ployed  in 
its  interpretation.  So  interpreted,  it  becomes 
a  highly  beneficial  statute,  producing  no  evil 
consequences,  entailing  no  hardships,  work- 
ing no  injustice,  and  conf^lng  upon  the 
subject  of  its  benefactions  whatever  the  par- 
ent would  have  the  legal  or  moral  right  to 
give. 

The  views  herein  expressed  are  in  perfect 
harmony  with,  and  are  supported  and  sus- 
tained by,  adjudications  of  this  court  made 
upon  special  legitimating  statutes  passed  be- 
fore the  adoption  of  the  general  law  upon 
the  subject  which  is  embraced  in  the  section 
of  the  Ck>de  hereinbefore  referred  to.  In 
the  leading  case  of  Shelton  v.  Wright,  25  Ga. 
636,  this  court  states  broadly  that  such  stat- 
utes are  to  be  strictly  construed,  and.  so  con- 
struing the  particular  statute  then  under 
consideration,  it  holds  that  a  statute  which 
fully  legitimated  and  made  the  Illegitimate 
the  heir  at  law  of  her  reputed  father,  and 
made  her  capable  In  law  of  Inheriting  the 
property  of  her  repnted  father  as  though 
bom  in  lawful  wedlock,  would  confer  upon 
the  person  legitimatized  by  Its  provisions  the 
power  to  take  by  Inheritance  the  property  of 
the  reputed  father.  By  the  very  terms  of 
this  act,  not  only  was  she  legitimatized, 
so  as  to  enable  her  to  take  from  her  father, 
but  she  was  fully  legitimatized;  in  other 
words,  rendered  for  all  purposes  legitimate, 
and  competent  to  take  any  property  coming 
from  her  fathw.  This  court  held  that  the 
words  "fully  legitimate"  were  not  qualified 
by  the  subsequent  expression  "and  compe- 
tent to  take  the  property  of  the  father  as 
though  bom  in  lawful  wedlock,"  and  were 
not  thereby  restricted  In  their  application  to 
an  inheritance  from  him  direct,  so  as  to  ex- 
clude an  inheritance  from  a  legitimate  child 
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of  tbe  father  as  to  property  coming  from 
him.  Bat  we  apprehend  a  different  ques- 
tion would  have  arisen,  even  though  the 
child  were  legitimated  as  the  child  of  tbe  fa- 
ther. If  the  Inheritance  were  of  property  de- 
scending upon  the  maternal  line  of  the  legiti- 
mate children,  or  otherwise  than  through 
him.  The  legislature  may  well  leave  a  man 
free  to  dispose  of  his  own  property,  either 
by  will  or  act  of  ligltlmatlon.  This  deci- 
sion goes  no  further  than  to  declare  that 
with  respect  to  such  property  an  heir  may 
be  created  by  act  of  the  legislature.  But, 
where  others  are  jointly  Interested  In  an  In- 
heritance as  remainder-men  or  otherwise,  In 
so  far  as  the  Interest  of  such  person  can  be 
affected  thereby  the  law  recognizes  no  such 
method  of  creating  an  heir.  From  the  sec- 
tion of  the  Code  In  question,  and  from  the 
act  of  legitimation  from  which  that  section 
Is  codified,  the  word  "fully"  Is  omitted.  As 
we  hare  seen,  we  may  fairly  presume  that 
this  omission  was  Intentional.  While  the 
tendency  of  the  codrt  has  been  recently  to- 
wards the  adoption  of  rather  more  liberal 
rules  for  interpretation  of  statute  of  l^ltl- 
matlon  than  those  which  formerly  prevailed, 
we  conclude  that  the  wisest  and  most  con- 
servative constmctlon  to  place  upon  this 
statute  Is  that  which  gives  full  scope  and 
expression  to  all  powers  of  a  reputed  father 
over  his  own  estate,  and  at  the  same  time 
protects  others  who  may  be  interested  with 
him  as  heirs  of  a  common  ancestor  agalast 
the  possibility  of  having  coheirs  created  out 
of  the  order  of  nature.  We  therefore  hold 
that  in  proceeding  under  section  1787  of  the 
Code  the  judgmwt  therein  anthorised  does 
not  have  the  effect  to  render  "legitimate"  a 
bastard  child  accwdhig  to  the  full  signifi- 
cance of  that  term,  but  only  the  effect  to 
render  blm  so  far  legitimate  as  will  enable 
him  to  Inherit  from  his  father. 

2.  We  will  now  consider  whether  the  plain- 
tiff in  this  case  took  as  a  purchaser  under 
tbe  wtU  of  Henry  Jones,  by  virtue  of  the 
devise  contained  In  the  items  thereof  which 
hereinbefore  appear.  By  the  terms  of  this 
will,  the  estate  devised  was  limited  to  the 
reputed  father  and  his  children,  and,  he  dy- 
ing without  children,  remainder  over  In  fee 
to  the  children  of  his  brother.  In  arriving 
at  the  true  interpretation  of  these  words,— 
at  the  true  construction  to  he  placed  upon 
this  bequest,— It  Is  necessary  to  determine 
what  was  tbe  Intention  of  this  testator;  and 
to  that  end  It  Is  necessary  to  some  extent  to 
Inquire  as  to  tbe  legal  slgnlOcanee  of  tbe 
terms  employed  by  him  In  the  expression  of 
that  IntcnL  Tbe  will  itself  b^ng  free  from 
ambiguity,  its  meaning  must  be  arrived  at 
by  reference  to  Its  own  terms,  and  without 
resort  to  extrinsic  facta  or  circumstances. 
In  reaching  a  result,  then,  it  will  not  be  un- 
profitable to  bear  In  mind  a  few  goieral 
propositions,  the  correctness  of  which  will 
not  be  seriously  questioned:  (1)  The  law 
indulges  no  presumptions  against  tbe  right 


of  the  heir  standing  in  the  direct  lia*  of  le- 
gal succession.  (2)  Without  tbe  luo  of  lan- 
gnage  clearly  manifesting  such  a  poipoee, 
a  testator  wUl  not  be  presumed  to  faitend  to 
extMid  his  bounty  to  other  than  those  who 
are  authorized  to  take  by  descent.  The 
word  *^!hildr^"  as  a  general  rule,  means 
legitimate  children,  and  will  not  be  extended 
by  IznpUcatlon  so  as  to  embrace  chBdrw  oOi- 
er  than  legitimate^  unless  such  constaruction 
be  necessary  to  cany  Into  effect  the  manifest 
purpose  of  a  testator.  What  Is  the  legal 
status  of  this  EdalntiffT  Whether  he  sues  as 
tbe  heir  at  law  of  his  reputed  father,  or  by 
virtue  of  a  aupp<ned  right  as  a  pnrdiaser  un- 
der his  great  grandfathw^  will,  he  cannot 
recover,  because  the  estate  to  his  father  was 
limited  by  tbe  express  terms  of  the  will  to 
enjoyment  by  him  daring  his  natural  llf&. 
At  his  death  die  remainder  Intwest  in  fee 
was  vested  in  bis  children,  and,  he  having 
non^  in  the  dilldren  of  his  brother.  Does 
this  plaintiff  come  within  the  class  (tf  pas 
sons  who  could  take  under  this  provision  of 
the  win?  Was  be,  in  legal  contemplation, 
the  child  of  Tta(»na8  A.  Parsons?  Was  he 
such  a  child  as  the  testator  can  be  legally 
presumed  to  have  had  in  cimtemplation  at 
the  time  of  tin  executton  of  the  will?  We 
have  seen  that  though  he  might  have  been 
of  the  blood  of  Thomas  A.  Pusons,  and 
while  be  was,  at  the  instance  of  his  tinted 
father,  made  lositimato  by  &n  appropriate 
order  of  the  cour^  yet  thftt  the  legal  ^ect 
of  snch  judicial  legitimation  was  only  to  so 
far  confer  upon  him  a  stetus  as  a  le^tlmate 
child  as  to  enable  him  to  Inherit  from  his 
fatlier.  For  all  otber  purpose  he  was  stlU 
a  basterd.  He  could  take  1^  force  of  the 
statute  as  the  heir  of  his  fftther,  but  be 
could  not  thus  take  as  a  purchasw  under 
the  will  of  his  great-grandfathw.  There  Is 
nothing  in  the  will  justifying  the  inference 
that  it  was  the  Intent  of  the  great-grand- 
fathw  to  Inclnde  him  as  a  legatee  thereun- 
der. His  r^hte  a»  referable  to  strict  law. 
No  presumptions  Will  be  indulged  In  his  fa- 
vor, and  we  will  presume  that  the  testae 
intended  to  use  the  word  "children"  with  ref- 
erence to  Ite  strict  legal  significance,  rather 
than  as  In  Its  conventional  sense  It  is  occa- 
sionally employed.  To  undertake  to  pre- 
sume at  this  late  day  tbat  It  was  the  purpose 
of  this  testator  to  provide  by  his  will  for  all 
his  descendants,  Intimate  or  Ill^timate, 
and  that  be  Intended,  as  he  Mnploys  the  term 
"children."  to  make  It  apply  Indiscriminately 
to  all  descendants,  without  reference  to  ante- 
cedents or  the  circumstences  of  birth,  not 
only  does  violence  to  his  expressed  desire, 
legally  manifested  1^  the  tonus  of  his  will, 
but  it  may  not  wholly  consist  with  Us  idea 
of  the  propriety  of  Indiscriminately  mixing 
up  descendants.  His  ideas  upon  tiie  pro- 
priety of  begetting  illegitimates,  and,  after 
they  were  begotten,  to  what  extent  the  fa- 
ther's obligation  to  provide  for  them  would 
justify  their  adoption,  might  have  greatly 
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differed  from  those  of  hti  yrandBon.  He 
mtght  have  been  p^ectly  wUllng  that  this 
grandson,  in  the  high  and  honorable  state  of 
lawful  wedlock,  without  reference  to  the 
walks  of  Ufe  from  whence  his  wife  might 
come,  ahonld  transmit  his  name,  and  with  It 
his  estate,  to  his  posterity;  while,  on  the 
other  band,  he  might  not  have  been  willing 
that,  stuping  aside  from  this  honorable  es- 
tate, this  grandson  should  bring  reproach  up- 
on his  name  by  conferring  It  upon  one  whose 
only  title  to  estate  or  name  resulted,  not 
from  the  order  of  natnre  operating  in  ac- 
cordance with  the  ordinance  of  God,  but  by 
Tirtue  of  the  statute  in  such  case  made  and 
provided.  At  any  rate,  whatever  may  have 
been  the  Intention  of  the  testator  with  re- 
spect to  such  descendants,  he  used  no  such 
language  as  expressly  or  by  fair  Implication 
can  justify  the  inference  that  he  Intended  to 
use  the  word  "children"  In  other' than  the 
sense  in  which,  according  to  Its  strict  legal 
rigniflcance,  it  is  authorized  to  be  employed. 
Be  used  no  language  which  would  embrace 
within  its  meaning  the  plaintiff,  or  designate 
him  as  an  intended  recipient  of  his  bounty. 
He  therefore  took  no  estate  under  the  will  In 
question,  has  no  interest  In  the  property  in 
controTWsy,  and  the  court  properly,  upon 
that  ground,  denied  the  prayer  of  his  peti- 
tion. 


THOMAS,  In^wctor,  T.  ROWB.i 

(Supreme  Gonrt  of  Appeals  of  Virginia.  April 
25,  1895.) 

Afpbaii— JuusmcnoM— Ikjcnctton— Whbit  Lns 

— FUADIMO— FlBHBBIBS— CotJ^BOnOH  Ot  FlKBS 
— COXSTITOTIOKAL  LaW. 

1.  One  who  has  restrained  sn  oyster  inspector 
from  collecting  fees  and  fines  voder  Code  18S7, 
1 2184,  as  amended  by  Act  March  6,  1894,  on  the 
ground  that  the  act  is  nnconstitntioaal,  cannot 
dispnte  the  jnrisdictioa  of  the  supreme  court  of 
anKais.  to  whld)  an  appeal  may  be  taken  in  all 
cases  InTi^Ting  the  constitutionality  of  a  statute. 

2.  An  allegation  in  a  bill  for  an  Injnnction 
fliat  the  act  comnlained  of  is  being  committed 
under  an  unconBtitntionai  statute  will  not  of  it- 
self, confer  jarisdiction  on  a  court  of  equity  to 
grant  the  rdief,  where  the  other  aUegationa  do 
not  make  a  case  for  such  relief. 

3.  Code  1887,  §  21^4,  as  amended  by  Acts 
1884,  p.  778,  reqairing  oyeter  inspectors  to  col- 
lect "all  fines,  taxes  and  all  snms  due,  or  would 
be  dne,'*  on  oystra  gronnd  rented,  or  osed  and  not 
rented,  and  conferring  "the  same  powers  to  col- 
lect the  same  wh[ch  a  county  treasurer  has  for 
the  collection  of  taxes."  and  also  giving  said  in- 
niectors  power  to  r^ove  enongh  oyeters  to  pay 
the  same,  is  not  nnconstltutionB],  as  allowing  the 
inspector  to  impose  fines,  as  ttie  fine  is  imposed  by 
the  statute  itself. 

4.  Under  said  act  the  inspector  may  collect 
bBck  rents,  and  is  not  confined  to  the  sale  of  oys- 
ters, bnt  may  pnrsne  nil  remedies  given  a  county 
treaimrpr  for  collecting  taxes. 

6.  Where  an  answer  to  a  bill  for  an  injnnc- 
tion negatives  all  its  equities,  and  is  sworn  to,  ft 
Is  entitled  to  the  weight  of  an  affidavit  nnder 
Code  1887.  S  3281;  and  on  a  motion  to  dissolre 


1  Beported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
I^ndibiirg  bar. 


V.  BOWB.  U7 

the  Injnnction,  heard  on  UH  and  answer,  the  in- 
junction should  be  dissolved. 

Appeal  from  circuit  court,  Gloucester  coun- 
ty; T.  R.  B.  Wright,  Judge. 

Bill  by  J.  M.  Bowe  to  restrain  Joel  Thomas, 
oyster  inspector,  from  collecting  rents  for  oys- 
ter beds.  Decree  tot  iilaintlff.  Defraidant 
appeals.  Reversed. 

R.  Taylor  Scott,  Atty.  Gen.,  for  appellant. 
J.  N.  Stubbs,  for  appellee. 

OARDWELL,  I.  Appellee  J.  M.  Rowe.  ob- 
tained from  the  judge  of  the  circuit  court  of 
Gloucester  county.  May  10,  1884,  an  Injunc- 
tion to  restzaba  Joel  Thomas,  oyster  Inspector 
for  district  No.  10,  Gloucester  county,  from 
selling  at  public  auction  certain  property  of 
Rowe  levied  on  by  Tbomas.  Inspector,  to 
satisfy  claims  In  his  hands  for  oyster-ground 
rent,  surveying,  assigning,  etc.,  advertised 
May  18,  1884,  fbr  sale,  as  to  three  canoes, 
stock  of  oystera,  on  May  22,  1884,  and  as  to 
four  oowB,  yoke  of  oxen,  and  three  belf ers,  on 
Jane  court  day.  The  UD  filed  by  Rowe  states 
"that  on  the  24tb  of  April,  1881,  he  was  In 
poBsesslon  of,  holding,  and  using  certain  oys- 
ter-planting ground  In  tbe  county  of  Glouces- 
ter; IMt  it  bad  not  been  assigned  to  him, 
or  surveyed  at  his  request,  or  rent  paid,  under 
the  act  of  the  general  assembly  of  Virginia 
approved  March  S,  1884;  that  on  the  24th 
day  of  April,  1894,  Joel  Thomas,  Inspector 
for  district  No.  10,  Gloucester  county,  served 
notice  on  complainant,  as  the  law  provides; 
that  on  May  18,  1884,  Thomas,  ilnspector, 
posted  ikotlce  of  the  sale  of  his  proper^,  as 
before  stated;  that  the  levy  was  made,  as 
daimed  by  inspector,  for  back  rent;  that  cmn- 
plalnant  owed  no  back  rmU  having  neva 
rented;  that  there  coidd  be  no  renting  till  the 
rent  Is  paid  in  advance,"— vouching  Acts 
Assem.  1893-84,  |  2,  approved  March  5,  1884. 
And  the  bill  then  charges  that  Inspector 
Tbomas  had  no  authority  to  collect  bai^  rent, 
even  if  any  be  due,,  and  denies  the  right 
of  the  Inspector  to  levy  for  rent  on  com- 
plainant's property,— Uiat,  if  be  could  levy 
at  all,  he  could  only  levy  on  property  on  tbe 
leased  premises,  just  as  a  distress  warrant 
or  an  attachment  could  be  levied  for  such,— 
and  Insists  that  tbe  only  remedy  for  the  In- 
spector was  under  section  2134,  as  amended 
by  the  act  of  assembly  approved  March  6, 
1S84.  providing  for  the  removal  of  oysters 
from  tbe  leased  premises,  and  sale  thereof; 
that  section  7  of  the  act  is  plainly  unconstitu- 
tional, as  to  the  Inspector  Imposing  fines. 
The  prayer  of  the  bill  Is  for  nn  Injunction 
to  restrain  Thomas,  the  Inspector,  fi-om  mak- 
ing sale  of  complainant's  property;  that  he 
be  required  to  survey;  assign,  and  receive  the 
rent  on  said  oyster  ground;  that  the  law 
governing  the  matter  of  complnitit  be  con- 
strticd  by  the  court;  and  that  full  and  final 
relief  be  given. 

Thomna,  the  Inspector,  and  only  defendant, 
demurred  to  this  bill,  as  being  insufBclenl  In 
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law,  and  filed  hie  answer  thereto,  which  states 
tbat  be  went  to  comidalnant  In  June,  1892, 
and  asked  lilm  If  he  wanted  the  oyeter-fdantr 
]ng  gronnd  lie  had  been  oocnp7lnff,  and  Itowe 
replied  that  he  did;  that  Bowe  then  went 
with  respondent,  and  marked  off  the  ground 
aa  he  wished  It  snrreyed,  and  was  presoit 
when  all  except  one  parcel  was  snrreyed; 
that  Bowe'B  oyster  ground  consists  of  several 
parcels,  and  that  he  had  befwe  designated 
how  he  wished  that  parcel  surveyed,  which, 
thou^  surreyed  In  his  absence,  was  snrreyed 
In  accordance  with  his  wishes;  that,  after 
this  surrey,  Howe  refused  to  pay  the  rent, 
or  the  fees  of  the  Inspector  and  surveyor; 
that  Bowe  did  apt^y  for  the  oyster-planting 
ground  in  question,  and  to  hare  it  surveyed, 
and  for  two  years  has  been  using  and  occupy- 
ing It  with  oysters  planted  thereon,  and  pa- 
sistently  refuses  to  pay  one  cent  ot  the  rent 
or  fees;  and  that  respondent,  ftlllng  to  col- 
lect 0t  Bowe  tbe  amount  due  to  the  states 
and  fees,  did  levy  on  Bowe's  pnqierty,  and 
advertise  the  same,  to  satisfy  the  claims  In 
his  bands  as  Inspector.  The  answer  is  re- 
spmislre,  and  n^;atlves  the  equities  of  the 
bill,  and  is  sworn  to  by  Tbomas. 

Upon  a  hearing  of  the  cause  on  the  bin  and 
its  exhibits,  and  the  demurrer  and  answer 
of  Tbomaa,  Inspector,  the  drcnit  court  or^ 
ruled  the  demurrer,  and,  without  staU^  in 
the  decree  the  grounds  upon  which  it  was 
decreed,  perpetuated  the  injunction;  and  an 
appeal  was  allowed  niomas,  Inspectw,  to 
this  court 
The  questions  to  be  disposed  of  are: 
3,  The  jurisdiction  of  this  court  It  Is  In- 
dsted  1^  appellee's  connsd  that  tbere  Is  no 
constitutional  question  Involved  in  tbe  case, 
and  as  tbe  amount  in  controversy  Is  not 
$1,500  this  court  Is  without  jurisdiction,  and 
most  dismiss  the  cause.  The  bill  filed  by 
Bowe  In  the  court  bdow  charges,  as  we  hare 
seen,  tbat  the  act  of  tbe  assembly  under 
which  Thomas,  Inspector,  was  acting  In  en- 
deavwing  to  collect  revenues  to  which  the 
commonwealth  was  entitled  as  rent  for  oyster 
grounds,  the  proper^  of  the  commonwealth, 
and  the  costs,  etc.,  incident  to  their  collection, 
under  the  act  of  March  6,  1894,  was  uncon- 
stitutional, whereby  tbe  validity  of  the  stat- 
ute Is  called  In  question;  and  be  cannot 
therefore,  question  the  jurisdiction  of  this 
court  on  the  ground  that  tb^  la  no  consti- 
tutional question  involved.  Const  Va.  art  6, 
i  2;  Com.  v.  Chaffln,  S7  Va.  545,  547,  12  S. 
E.  972. 

2.  Did  tbe  drcnit  court  of  Oloncester  err 
In  orermling  l^omas*.  Inspector's,  demur- 
rer, and  perpetuating  tbe  Injunction?  An  al- 
legation In  a  bill  for  injunction  that  the  leg- 
islative act  under  which  the  wrong  con- 
plained  ot  is  being  committed  Is  nnctmstl- 
tutional  will  not  of  Itself,  confer  jurisdic- 
tion upon  a  court  of  equity  to  grant  the  re- 
lief prayed  for;  and,  where  the  other  alle- 
gations do  not  make  a  case  for  equitable  re- 
lief, a  demurrer  to  auch  a  bill  should  be  sus- 


tained. The  allegations  of  the  con^lalnt 
In  the  court  below  attad:  tbe  act  of  March 
5,  189^  as  unconstitutional,  and  specify 
that  secUcm  7  Is  plainly  unconstitutional,  be- 
cause It  authorize  tbe  inspector  to  Impose 
fines;  and  then  the  bill  utterly  tells,  nptm 
ite  other  allegations,  to  make  a  case  tor 
equitable  relief.  Section  2134  of  the  Code, 
as  amended  by  Acts  189a-&4,  p.  778,  pro- 
vides that:  "He  [the  Inspector]  shall  collect 
all  fines,  taxes  and  all  sums  due  as  rent 
upon  oyster  planting  grounds  Imposed  by 
this  chapter  within  the  limit  to  which  he  Is 
assigned,  also  tiie  tax  on  planted  oysters, 
and  to  enable  him  to  collect  the  sam^  to- 
gether wltb  his  fees  according  to  the  pre- 
ceding section,  he  shall  have  the  same  pow- 
ers which  a  county  treasnr»  or  other  ccA- 
lector  of  the  state'a  revoine  has  for  the  col- 
lecti<Hi  of  taxes;  and  when  the  l«Mee  re- 
nmlns  in  default  In  the  payment  ot  Ms 
annual  sent  for  such  planting  ground,  or 
any  part*  tb&ceat,  tor  the  paiod  of  dxty 
days,  after  the  same  -becomes  due  and  pay- 
able, the  Inspector  shall  also  have  the  pow» 
to  remove  at  [lessee's  ecpense]  a  sufilcient 
quantity  of  oystoa  from  the  leased  ground 
to  satisfy  the  fines,  taxes  and  rente  upon 
the  planting  ground  and  shall  proceed  to 
sell  the  same.  *  *  *  And  in  case  any  per- 
son is  in  possession  and  use  of  planting 
ground  not  so  leased  according  to  law,  the 
some  remedy  Is  hereby  givm  s^d  Inspector 
for  the  collection  at  once  of  said  fines,  taxes, 
and  all  sums  dne  or  would  be  due,  had  the 
said  ground,  so  occupied  been  rented."  It 
Is  not  denied  (in  fiict  It  Is  admitted  by 
Bowe,  In  his  bill)  that  he  was  in  possesion 
of,  bedding,  and  using  the  planting  grounds 
in  qu^rtlon ;  and  nothing  seems  clearer, 
from  the  act  of  March  6,  1884,  than  that 
Thomas,  Inspector,  was  authorised  (Indeed, 
required)  to  collect  of  Bowe  "all  fines, 
taxes  and  all  sums  due  ox  would  be  due, 
had  the  said  ground,  so  occupied  been  rent- 
ed." and  that  he  was  clothed  with  <*the 
some  powers  to  collect  the  same  which  a 
county  treasnror  or  other  cfdiector  of  the 
state's  revenue  has  for  tlm  collecti<m  of 
texes."  And  the  remedy  given  the  Inspector 
by  section  7  ot  the  act,  which  appellee's 
counsel  Inslste  is  bis  only  remedy.  Is  cumu- 
lative only,  and  may  be  used  or  enforced  at 
the  Inspector's  dlscretlm.  This  act  nowhere 
authorizes  tbe  Inspector  to  Impose  fines,  but 
only  provides  that  If  any  person  holding 
any  oyster  ground,  who  has  not  had  It  aa- 
digned  and  paid  the  rent  upon  noiice  of  30 
days,  and  who  falls  or  refuses  to  rent  as  the 
law  dlrecte,  he  shall  be  fined  one  dollar  per 
month  per  acre  (collectible  by  tbe  inspector 
as  other  oyster  revenues  are  collected)  for 
each  month  he  continues  to  bold  or  occupy 
the  same,  or  refuses  to  remove  tbe  stakes 
after  being  notified  by  the  inspector  so  to 
do,  and  the  Inspector  shall  rent  out  tbe 
ground  to  the  first  ^plicant  So  that  if  this 
fine  or  penalty  la  Imposed,  It  is  by  opera- 
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tfon  of  the  law,  and  not  by  the  imposition  of 
the  insi>ector,  and  due  to  tbe  failure  of  the 
occupant  of  oyster-planting  ground  to  com- 
ply with  tbe  same,— }ust  as  tbe  penalty  of  6 
per  cent.  Is  added  to  the  bill  of  every  tax- 
payer in  the  commcmwealtfa  who  falls  to 
pay  tbe  tax  due  by  him  on  or  before  the  Ist 
day  of  December  of  the  year  In  which  It  Is 
dues.  And,  moreover,  It  nowhere  appears  In 
this  record  that  Thomas,  Inspector,  was 
seeking  to  collect  fines  of  Rowe.  His  notice 
of  sale  BKfB  It  is  to  satisfy  claims  In  his 
bands  (or  oyster-ground  rent,  surveying,  aa- 
algnlng,  etc.  If  Thomas,  tbe  Inspector, 
trauacecded  his  authority,— sold  Rowe's 
property  without  authority  of  law,  or  witb- 
oat  legal  notice,— he  would  be  a  trespaasw, 
and  answerable  to  Rowe  In  an  action  at  law 
tor  BDch  damages  as  the  latter  sustained  by 
reason  of  such  unlawful  act  We  are  wholly 
.unable  to  see  the  force  of  appellee's  conten- 
tion that  there  could  be  no  sucb  thing,  under 
the  act  of  March  5,  1894,  as  back  rent.  The 
act,  to  our  minds,  does  not  sustain  such  a 
contention.  Nor  la  the  contaitlfm  that  tbe 
Inspector  cannot  levy  on  personal  property 
for  rent,  and  that  he  Is  confined  to  removing 
planted  oysters,  under  section  2134,  as  amend- 
ed by  the  act  of  March  5,  1894,  sustained. 
If  such  a  contention  can  be  maintained,  why 
does  the  act  confer  npcm  tbe  inspector,  as 
we  have  seen,  the  same  powers  which  are 
given  by  law  to  county  treasurers,  or  other 
collectors  of  state  revenues?  Tbere  is  noth- 
ing in  tbe  act,  that  we  are  able  to  see,  that 
cmllnes  tbe  Inspector,  In  tbe  ccMectlon  of 
the  fines,  taxes,  or  rents  due  from  an  occu- 
pant and  user  of  oyster-planting  ground,  to 
the  prapetty  Arand  on  the  ground  occupied 
or  leased.  Tbe  revenues  derived  from  this 
Boorce  go  Into  the  general  revenues  of  tbe 
state  (Ohd.  v.  Brown  [decided  by  tbls  court 
at  the  January  term,  last]  21  8.  B.  807),  and 
are  collectible  as  other  revenues  are  collect- 
ed by  county  treasurers  and  otbw  collectors, 
with  tbe  addltl(»ial  remedy  In  the  inspector 
given  by  amended  section  2184  of  the  act  in 
questtoiL 

We  are  of  opinim  that  tbe  circuit  court 
erred  both  in  overruling  tbe  demurrer  to  the 
bill  filed  Ify  Bowe,  and  in  not  dismissing  the 
canae,  when  heard  on  tbe  bill  and  tbe  an- 
swer of  TbfHnas,  inspector.  The  answer  be- 
ing responsive  to  the  bill,  negativing  all  of 
its  equities,  and  being  sworn  to,  was  en- 
titled to  tbe  weight  (tf  an  aflBdavlt  Oode 
Ta.  f  8281.  And  upon  a  motion  .to  dissolve 
the  bijunctUm.  heard,  as  it  was,  on  the 
bill  and  tiiie  answer,  tlie  In]unctl<m  should 
have  been  dissolved.  1  Bart  Oh.  Prac  41^ 
«26;  Korth  T.  Perrow,  4  Band.  (Va.)  1;  Hc^an 
T.  Dnke^  20  Grat  244;  2  BIgb,  InJ.  (3d  Bd.) 
1 1472;  Moore  v.  Barclay,  23  Ala.  789;  Rog- 
ers T.  Bradfbrd,  29  Ala.  474.  Tbe  decree  of 
tbe  drcuit  court  will  therefore  be  reversed, 
and  this  court  will  enter  such  decree  as  the 
circuit  coort  should  have  entered,  sustain- 
ing the  demurrer  and  dismissing  the  bill. 


91  Va.  m) 

LANGHORNB  v.  RICHMOND  RT.  CO. 
et  all 

(Sai;a<eme  Court  of  Appeals  of  Tlrginla.  April 
18,1885.) 

pBAOnCE— BiRTIOS  or  PlPIRS  —  Railboad  Coh- 
PAi(lBS—Coi!iBOLn>A.Tios— Parties. 

1.  The  right  to  crave  oyer  of  papers  mention- 
ed In  a  pleading  only  applies  to  a  deed  on  the  di- 
rect operation  of  which  the  party  pleading  re- 
lies, and  not  to  other  writingB  mentioned. 

2.  Where  two  railroad  companies  are  consol- 
idated ander  aathoritr,  tbe  presumption  of  law 
Is,  nntil  the  contrary  appears,  that  the  united 
company  Is  subject  to  all  the  liabilities  of  those 
out  of  which  it  is  created,  and  may  be  sued  there- 
on under  its  new  name  as  if  no  change  had  been 
made  In  the  organisation  of  tbe  original  corpora- 
tions. 

3.  Where  two  cMporations  are  legally  consol- 
idated, an  action  at  law  lies  against  die  new 
company  for  any  debts  or  torts  of  the  old  compa- 
nies. 

4.  Plaintiff  sued  the  R.  Railway  Go.  and  the 
R  Railway  &  Electric  Co.  for  an  Injury  done 
him  by  Ihe  former,  alleging  that  tbe  two  compa- 
nies had  been  conscdidated  under  authority  hi  the 
lattn  company.  The  declaration  stated  a  cause 
of  action  against  Irath  com^nles,  but  tbe  facts 
pleaded  showed  that  the  inju^  was  inflicted  by 
the  former  ctHupany  alone.  HM,  that  the  for- 
mer company  was  liable  for  the  injury,  and  tilie 
latt»  company  was  also  lUble  by  reason  of  the 
conB<^Idation,  but  that  both  could  not  be  sued  in 
the  same  action;  that  there  was  a  misjoinder  of 
causes  of  action  and  of  partiea. 

Error  to  circuit  court  of  city  of  Biebmond; 
B.  R,  Weliford,  Jr.,  Judge. 

On  rehearing.  Reversed. 

For  former  deditfon,  see  18  8.  B.  122. 

James  I^ns  and  W.  P.  De  Saussure,  for 
plalnttff  in  error.  Wyndbam  B.  Meredith 
and  Ohrlstian  ft  Obrlstlan,  for  defendants  In 
error. 

BUCHANAN,  J.  This  case  was  decided  by 
this  court,  at  Its  March  term,  1894,  and  the 
Judgment  of  the  trial  court  reversed.  A  re- 
hearing was  granted,  and  In  this  way  tbe 
case  Is  again  before  this  court 

The  plalntier  in  error  brought  an  action  of 
trespass  on  the  case  in  tbe  circuit  court  of 
the  city  of  Richmond  against  the  Richmond 
Railway  Company  (known  also  as  the  Rich- 
mond City  Railway  Company)  and  the  Rich- 
mond Railway  &  Electric  Company,  for  an 
Injury  done  him  by  the  first-named  company. 

One  of  the  defendants  (the  record  'does  not 
show  which)  appeared,  craved  oyer  of  the 
writings  In  the  declaration  mentioned,  and 
demurred  to  the  whole  declaration. 

The  declaration  contains  but  one  count, 
and  that  is  for  an  Injury  alleged  to  iiave 
been  done  the  plaintiff  by  the  Richmond 
Bailwf^  Company.  The  declaration  alleges 
substantially,  after  giving  a  history  of  tbe 
organization  of  the  first-named  company, 
and  of  three  deeds  of  trust  that  It  bad  given 
upon  its  property,  works,  and  franchises  to 
secure  its  creditors,  that  there  had  been  a 
sale  under  tbe  second  and  third  deeds  of 
trust,  subject  to  tbe  Hen  of  tbe  first,  and  that 


1  Reported  by  F.  a  Klrkpatrick,  Esq.,  of  the 
I^ndiburg  bar. 
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certain  parties,  who  were  the  owners  and 
officers  of  the  corporation,  became  the  pur- 
chasers at  such  sale  of  Its  works  and  prop- 
erty, and  continued  to  carry  on  the  business 
of  said  corporation,  subject  to  the  first  lien 
or  deed  of  trust,  adopting  the  name  of  the 
Richmond  City  Railway  Company,  by  which 
last  name  said  corporation  has  since  been 
known  and  called;  that  on  or  about  the  2d 
day  of  January,  1SS2,  said  Parker  Campbell, 
president  of  the  said  Richmond  Railway 
Company,  and  styling  himself  president  of 
the  Richmond  City  Railway  Company,  filed 
a  petition  with  the  common  council  of  the 
city  of  Richmond  praying  for  the  extension 
of  the  charter  of  the  said  Richmond  Rail- 
way Company;  that  said  petition  was  grant- 
ed, and  on  the  17th  of  May,  1882,  said  com- 
mon council  of  the  city  of  Richmond  passed 
an  ordinance  extending  the  charter  of  the 
Richmond  Railway  Company,  and  continu- 
ing to  it  Its  powers  and  prlTlleges  until  the 
3lBt  of  December,  1000;  that  by  an  act  of 
the  general  assembly  of  Virginia  passed  17th 
day  of  March,  1884,  the  said  Richmond  City 
Railway  Company  was  "recognized"  aa  the 
same  corporation  chartered  by  and  under 
the  act  of  assembly  of  20th  of  March,  1860, 
and  the  ordinance  thereunder,  and  contract 
with  the  city  of  Richmond  of  the  17th  May, 
1860,  and  subsequent  amendments  thereto, 
under  the  name  of  the  Richmond  Railway 
Company;  that,  under  and  by  Tlrtue  of  stat- 
utes of  Vii^lnia  fOr  such  case  made  and  pro- 
vided, the  said  defendant  the  Richmond  City 
Railway  Company,  by  deed  dated  October, 
1890,  and  recorded  In  the  clerk's  office  of  the 
chancery  court  the  20th  Novemoer,  1890, 
conveyed  to  the  Richmond  Railway  &  Elec- 
tric Company  all  its  works,  property,  and 
franchises,  and,  by  such  sale  and  the  stat- 
utes aforesaid,  became  consolidated  with  the 
said  Richmond  Railway  &  Electric  Company, 
subject  to  the  following  provision,  in  the  said 
conveyance  contained,  to  wit:  "The  forego- 
ing conveyance  Is  made  subject  to  the  pay- 
ment by  the  Richmond  Railway  and  Electric 
Company  of  all  the  liabilities  of  the  party  of 
the  first  part  which  may  not  have  been  dls* 
changed  prior  to  this  conveyance." 

Preliminary  to,  and  as  a  part  of  his  de- 
mun-er,  the  def-^ndant  crared  oyer  of  all  the 
writings  mentioned  in  the  declaration. 
These  writings  consisted  of  deeds  of  trust, 
petitions  to  and  ordinances  of  the  common 
council  of  the  city  of  Richmond,  a  deed  from 
the  trustees  In  two  of  the  deeds  of  trust  to 
the  purchasers  at  a  sale  made  under  them, 
and  a  deed  from  the  Richmond  City  Railway 
Company  to  the  Richmond  Railway  &  Elec- 
tric Company.  None  of  these  writings  ought 
to  have  been,  or  could  properly  be,  consid- 
ered upon  the  demurrer.  The  plaintiff  did 
not  claim  under  them.  They  were  mention- 
ed In  the  declaration  by  way  of  inducem«it 
or  Introduction  to  other  matters  that  it  was 
necessary  to  allege,  and  not  for  the  purpose 
of  showing  right  or  title  in  the  plaintiff. 


The  right  to  crave  oyer  of  papers  mention- 
ed In  a  pleading  applies,  as  a  general  rule, 
only  to  deeds  and  letters  of  probate  and  ad- 
ministration,  not  to  other  writings,  and  only 
applies  to  a  deed  when  the  party  pleadtog 
relies  upon  the  direct  and  intrinsic  opera- 
tion of  the  deed.  4  Minor,  Inst.  (Last  Ed.) 
1280,  1281;  Steph.  PI.  436;  6  Rob.  Prac.  132. 
In  Byars  t.  Thompson,  12  Leigh.  650,  561« 
562,  which  was  an  action  of  debt  brougbt 
on  an  arbitration  bond,  the  defendants  crav- 
ed oyer  of  the  bond  and  the  award,  and  de- 
murred; but  the  court.  President  Tuck^  de- 
livering the  opinion,  said:  "Preliminary  to 
and  as  part  of  bis  demurrer,  the  defendant 
prayed  oyer  of  the  submission,  to  which  he 
had  a  right,  and  which  accordingly  was  read 
to  him.  He  also  prayed  oyer  of  the  award, 
to  which  he  had  no  right;  and,  that  being  also 
read  to  him,  he  objects,  as  fatal,-  to  the  va- 
riance between  the  true  date  of  the  submis- 
sion and  the  date  recited  In  the  award.  In 
the  opinion  of  this  court,  however,  the  plain- 
tiff liavlng  in  his  declaration  averred  that  the 
award  was  made  In  pursuance  of  the  sub- 
mission, that  matter  was  matter  of  fact  for 
the  Jury,  who  might  find  upon  evidence  that 
the  date  on  the  face  of  the  award  was  mis- 
taken." 

Whether  the  Richmond  Railway  Company 
and  the  Richmond  City  Railway  Company 
was  the  same  corporation  or  not,  or  whethw 
there  had  been  a  consolidation  of  the  Rich- 
mond City  Railway  Company  with  the  Rich- 
mond Railway  &  Electric  Company,  as  al- 
leged In  the  declaration,  would  depend  upon 
the  evidence  introduced  upon  these  ques- 
tions, and  could  not  properly  be  the  subject 
of  a  demurr^  to  the  declaration;  and,  in 
passing  on  the  dmurrer,  the  writings  of 
which  oyer  was  craved  will  not  be  consid- 
ered. 

The  grounds  of  demurrer  relied  on  are  ' 
that  there  is  a  misjoinder  of  causes  of  action, 
of  the  form  of  action,  and  of  parties.  The 
declaration  states  a  good  cause  of  action 
against  the  Richmond  Railway  Company  for 
the  injury  complained  of.  It  alleges  that 
the  Richmond  City  Railway  Company  is  one 
and  the  same  corporation  as  the  Richmond 
Railway  Company.  It  also  alleges  the  au- 
thority of  the  Richmond  City  Railway  Com- 
pany to  consolidate  with  the  Richmond  Rail- 
way &  Electric  Company,  and  that  a  consoli- 
dation has  been  made  by  which  the  last- 
named  company  acquired  all  the  works,  prop- 
erty, and  franchises  of  the  Richmond  City 
Railway  Company,  and  assumed  ail  its  lia- 
bilities. Such  a  consolidation  as  is  alleged 
In  the  declaration  not  only  renders  the  prop- 
erty and  works  of  the  old  company,  wliicli 
passed  to  the  company  with  which  it  Is  con- 
solidated, subject  to  the  liabilities  of  the  old 
company,  but  also  makes  the  new  or  su^ 
vivlng  company  responsible  for  them. 
Where  two  railroad  companies  unite  or  be- 
come consolidated  under  the  authority  of 
law,  the  presumption  is,  tintU  the  oontraiy 
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appears,  tliat  the  united  or  consolidated  com- 
pany has  ell  the  powers  and  privileges  and 
Is  subject  to  all  the  restrictions  and  lia- 
bilities of  those  out  of  which  it  la  created. 
TomliDBon  t.  Branch,  15  Wall.  460;  Tennes- 
see T.  Whltworth,  117  U.  S.  139-147,  6  Sup. 
CL  640.  The  corporation  which  Is  created  by 
auch  consolidation,  or  the  surrlTlng  corpora- 
tion, where  another  or  others  are  merged 
into  It  or  consolidated  with  it,  Is  ordinarily 
deemed  the  same  as  each  of  the  corporations 
which  formed  it  for  the  purpose  of  answer- 
ing for  the  liabilities  of  the  old  corporation, 
and  may  be  sued  under  Its  new  name  or  un- 
der the  name  of  the  surrlvlng  company  for 
their  debts  as  if  no  change  had.  been  made 
in  the  name  or  In  the  organization  of  tlie 
original  corporations.  Jones,  Ry.  Sec.  )  415; 
1  Thomp.  Corp.  H  372,  373,  395;  1  Beach, 
PrlT.  Corp.  IS  343,  344;  2  Mor.  Prir.  Oorp.  { 
955;  Tayl.  Friv.  Corp.  {  666;  4  Am.  A  Eng. 
Enc.  Law,  272n. 

There  has  been  some  question  whether  the 
consolidated  company  could  be  sued  In  an 
action,  at  law  for  the  llabUlties  of  the  com- 
panies composing  it,  or  whether  the  proceed- 
ing must  be  In  equity;  but  the  better  view 
seems  to  be  that,  when  a  couBolidation  has 
been  authorized  and  made,  it  confers  all  the 
rights,  propMty,  and  fraachlses  of  the  old 
company  upon  the  new  or  consolidated  com- 
pany, and  subjects  it  to  ail  the  liabilities  of 
the  old  compaiiles;  and  an  action  at  law 
may  be  brought  against  the  new  or  consoli- 
dated company  for  the  debts  or  torts  of  the 
old  companies.  The  question  is  not  whether 
the  consolidation  compels  a  creditor  to  accept 
the  defendant  corporation  as  a  new  debtor 
against  his  will,  or  a  person  who  has  been 
injured  to  resort  to  a  stranger  for  satisfac- 
tion, but  whether  it  empowers  the  creditor 
or  the  person  injured  to  resort,  if  he  desires 
to  do  so,  in  the  first  instance,  to  the  corpo- 
ration which  by  the  terms  of  the  consolida- 
tion is  made  liable  to  htm. 

The  privity,  some  cases  say,  necessary  to 
support  this  action,  is  created  by  the  statute 
authorizing  the  consolidation  and  the  pur- 
chase and  conveyance  under  It.  Other  au- 
thorities place  the  right  to  bring  such  action 
on  the  ground  that  the  effect  of  the  consoli- 
dation Is,  as  to  the  liabilities  of  the  old  com- 
pany, not  to  dissolve  the  corporation  which 
is  the  immediate  debtor,  but  to  continue  its 
extetence  in  the  consolidated  corporation. 
1  Thomp.  Corp,  H  372,  395;  1  Beach,  Prlv. 
Corp.  §  344;  2  Mor.  Priv.  Corp.  S  955;  Jones, 
Hy.  Sec.  8§  418,  419;  Tayl.  Priv.  Corp.  S  006; 
New  Bedford  R.  Co.  v.  Old  Colony  R.  Co., 
120  Mass.  397;  Railroad  Co.  v.  Skldmore, 
69  IlL  566;  Arbuckle  v.  RaUroad  Co.,  81  III. 
429;  Railroad  Co.  v.  Boring,  51  Ga.  582; 
Thompson  v.  Abbott,  61  Mo.  176;  Railroad 
Co.  V.  Shirley,  54  Tex.  125;  Railroad  Co.  v. 
Fryer,  56  Tex.  fl09;  Warren  v.  Railroad  Co., 
49  Ala.  582;  Field,  Corp.  8  395;  State  v. 
Baltimore  &  L.  R.  Co.  (Md.)  26  Atl.  865;  Ber- 
ry T.  Railroad  Co.,  62  Kan.  774,  36  Pac.  724. 


since,  by  authority  of  law  and  the  act  of 
the  parties,  the  consolidated  corporations  are 
molded  into  one  with  none  of  their  rights 
Unpaired,  and  none  of  their  responsibilities 
lessened,  there  k  no  good  reason  why  the 
same  proceedings  may  not  be  had  against 
the  new  corporation  as  might  have  been  had 
against  the  old  to  compel  payment  of  lia- 
bilities. It  avoids  circuity  of  action.  It  al- 
lows the  party  with  whom  the  contract  was 
made  or  to  whom  the  Injury  was  done  to 
proceed  directly  against  the  corporation 
which,  by  virtue  of  the  consolidation  pro- 
ceedings, is  made  liable  for  it. 

In  this  case,  as  the  plaintiff  had  Instituted 
his  action  to  recover  damages  from  the  con- 
solidated corporation  for  the  Injury  alleged 
to  have  been  done  him  by  the  corporation 
consolidated  with  it.  It  was  necessary  for 
him  to  allege  generally  the  authority  of  the 
'Old  companies  to  consolidate,  and  the  fact 
that  they  had  consolidated,  and  under  what 
name,  in  order  to  show  the  liability  of  the 
new  or  consolidated  corporation  for  the  in- 
jury sued  for.  1  Thomp.  Corp.  g  406. 

The  declaration  states  a  good  cause  of  ac- 
tlon,~not  only  against  the  Richmond  Railway 
Company,  known  also  as  the  Richmond  City 
Railway  Company,  but  also  against  the 
Richmond  Railway  &  Electric  Company.  To 
this  there  can  be  no  objection,  as  It  was  nec- 
essary to  state  a  good  cause  of  action  against 
both  the  Richmond  City  Railway  Company 
and  the  Richmond  Railway  &  Electric  Com- 
pany; otherwise  there  could  be  no  recovery 
against  the  last-named  company,  since  its 
liability  depends  upon  the  liability  of  the 
Richmond  City  Railway  Company.  But  the 
defect  in  the  declaration  Is  in  joining  them 
as  defendants.  They  are  not  jointly  liable. 
One  is  liable  for  commltUng  the  alleged  in- 
jury; the  other  Is  liable  by  reason  of  the 
consolidation  jtroceedinga.  The  plaintiff  has 
the  right  to  sue  either  for  the  Injmy  alleged 
to  have  been  done,  but  has  no  right  to  sue 
both  in  the  same  action  at  law.  If  an  action 
at  law  be  brought  against  two  or  more  per- 
sons. It  must  appear  from  the  declaration  that 
the  contract  or  tort  upon  which  It  Is  brought 
is  a  joint  contract  or  a  Joint  tort.  2  Tuck. 
208,  214,  226.  It  was  held  in  Sanders  v. 
Clason,  3  Minn.  379  (Gil.  352),  that  "a  cause 
of  action  against  a  defendant  for  the  value 
of  goods  sold  and  delivered  and  a  cause  of 
action  against  a  third  person  on  the  promise 
to  such  defendant  to  pay  said  debt  to  the 
plaintiff  are  improperly  joined,  and  the  com- 
plaint Is  bad  on  demurrer." 

In  this  case  It  was  necessary  to  state  a 
good  cause  of  action  against  the  Richmond 
City  Railway  Company  In  order  to  state  a 
good  case  against  the  Richmond  Railway  &. 
Electric  Company.  If  the  plaintiff  had  only 
Instituted  his  action  against  the  lastnamed 
company,  there  would  have  been  no  mis- 
Joinder  of  causes  of  action;  but  as  he  made 
both  corporations  parties  to  the  action,  and 
the  declaration  states  a  good  cause  of  action 
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against  each,  there  la  a  iiU«Jolader  of  canaea 
of  action  and  of  parties. 

On  these  gronnds,  It  was  proper  for  the 
trial  court  to  suataln  the,  demurrer  to  the 
declaratloi^  and  Its  Jadvment  must  be  af 
firmed. 


(M  Va.  «) 

THROCKMOETON  t.  THROCKMOETON.i 
(Supreme  Oourt  of  Appeeli  of  Vlr^ida.   Jan.  24, 

1S960 

RESOLTiva  Tbdst— HusuHD  aud  Wirs— Qtm. 

1.  In  an  action  by  a  divorced  wife  against 
her  former  hosband  to  eataUiah  a  truet  in  land 
held  by  him,  it  appeuvd  tiiat  wli«i  the  parties 
were  married  defendant  had  no  property;  that 
defendant  rrated  a  farm  of  his  father,  and  that 
this  farm  was  afterwards  conveyed  to  defend* 
ant;  that  plaintiff  had  joined  with  defendant  in 
the  execntion  of  trust  deeds  to  secure  loans,  de- 
scribing the  land  as  defendant's:  that  in  former 
litigation  between  them  plaintiff  had  spoken  of 
the  land  aa  defendant's,  and  asked  to  be  allowed 
a  jMTt  thereof:  that  while  tiie  parties  lived  to- 
gether plabitiff  allowed  def«idant  to  receive  a 
large  amount  .of  money  that  she  had  inherited, 
but  there  was  no  direct  evidence  that  this  money 
went  into  the  land  in  Question.  Bdd  inBufBcient 
to  entitle  plaintiff  to  a  decree. 

2.  Where  a  wife,  living  with  ber  husband,  at- 
lowa  him  to  recdve  her  money  withont  an  agree- 
ment to  r^y  the  same,  ^e  presumption  la  that 
it  is  a  gift,  and  not  a  loan,  and  he  i*  nndn  no 
legal  obligation  to  restore  it  to  her. 

Appeal  from  circuit  court,  Loudoun  county; 
James  Keith,  Judge. 

Action  by  Annie  B.  ThrocknuHton  against 
Mason  Throckmorton  and  others.  Defend- 
ants had  Judgment,  and  plaintiff  appeals. 
Affirmed. 

John  M.  Otr.  for  a^iellant.  Edward  Nich- 
olas and  Alexander  &  Tlbbs,  for  appeUees. 

RtELT.  J.  This  salt  was  brought  In  the 
circuit  court  of  Loudotm  county  In  Decem- 
ber, 1880,  by  the  appelant,  Annie  E.  Throck- 
morton, against  her  husband,  Mason  Throck- 
morton, from  whom  she  bad  been  recently 
divorced,  and  certain  ot  his  creditors,  hold- 
ing deeds  ot  trust  on  his  land,  to  establish  a 
lesnltlDg  trust  In  her  favor  In  hia  real  and 
personal  [voperty.  She  based  soch  right  on 
the  dalm  that  the  proceeds  of  sale  of  the 
lands  Inherited  by  her  from  her  parents,  and 
moneys  to  which  she  was  entitled,  had  been 
received  by  her  hosband,  and  Invested  In  the 
real  and  personal  property  posaessed  by  him. 
Upon  the  hearing  of  tbe  cause  she  was  de- 
nied the  relief  sought,  and  bee  bill  dismissed. 
It  may  be  considered  as  settled  law  that  a 
resulting  tmst  may  be  established  by  parol 
evidence,  or  even  by  circumstances,  but  the 
facts  in  all  cases  must  be  proved  with  great 
clearness  and  coiain^.  IJoose  and  equivocal 
facts  will  not  be  allowed  to  control  tbe  evi- 
dence of  deeds.  The  evidence  must  be  full, 
clear,  and  explicit  Pary,  Trusts,  |  137; 
Pom.  Eq.  Jur.  S  1040;  Dyer  v.  Dyer,  1  White 


1  lleported  by  F.  8.  Klrkpatrlek.  Esq.,  of  tbe 
ochbuig  bar. 


A  T.  Lead.  Gas^  Bq.  pt.  1,  p.  SU;  Phelps  v. 
Seely,  22  Grat.  573;  and  Miller  v.  Bloee'a 
Ex'r,  80  Orat  744.  Guided  by  this  rule,  we 
will  ccmsider  the  evidence  and  circumstances 
relied  on  by  the  appellant  to  establish  her 
claim.  She  was  married  to  Mason  Tlirock- 
morton  In  Novemba*,  1874,  and  at  that  time 
owned  in  fee  an  undivided  one-third  part  ot 
a  tract  of  land  In  Loudoun  county,  of  300 
acres,  which  she  had  inherited  from  her 
fftther,  Abner  G.  Humphrey.  On  the  parti- 
tion of  this  land,  she  received  1S3  acres, 
which  was  sold  and  conveyed  in  Beveral  par- 
cels  by  her  and  her  husband  between  the 
years  1878  and  1881,  and  the  proceeds  of 
sale,  which  aggregated  $4,098.71,  were  re- 
celved  by  her  husband.  H»  mother,  Mary 
C.  Humphrey,  died  In  1876,  possessed  of  land 
and  person^ty,  in  which  the  share  of  the 
pellant  amounted  to  93,202.51,  and  this  was 
likewise  received  by  her  husband.  Her 
grandfather,  Joseph  Lodge,  died  in  June, 
1877,  and  she  received  at  different  times,  un- 
der the  legacy  bequeathed  by  him  to  her 
mother,  $2,291.48,  which  was  also  received 
by  her  husband.  Her  moneys  so  received  by 
her  husband  amounted  altogether  to  the  sum 
of  $9,082.70,  and  came  Into  bla  hands  at  dif- 
ferent dates  between  the  years  1878  and  16S5. 
Her  husband,  at  the  time  of  her  marriage, 
had  no  estate  of  any  kind.  For  the  first  two 
years  after  their  marriage  they  lived  in  his 
father's  house.  He  then  rented  his  father's 
farm  for  the  next  two  years.  At  the  expira- 
tion of  that  time  his  father  conveyed  It  to 
him.  He  continued  to  live  upon  It  and  culti- 
vate it  thereafter,  and,  according  to  the  evi- 
dence, vras  a  successful  farmer.  When  this 
suit  was  brought  he  owned  389  acres  of  lapd 
in  Loudoun  county,  assessed  at  $11,675,  and 
personal  property  assessed  at  $2,355,  making 
in  all  $14,030.  On  this  land  was  a  deed  of 
trust,  executed  by  Mason  Throckmorton  and 
ills  wife,  Annie  B.  Throckmorton,  on  Septem- 
ber 8,  1886,  to  secure  a  debt  of  $4,000  to 
Mary  A.  Mead  for  money  lent  to  him.  and 
another  deed  of  trust  made  by  him  on  Sep- 
tember 11,  1890,  to  secme  a  bond  for  $1,000 
to  Nathan  T.  Brown,  and  also  a  bond  for 
$850  to  H.  H.  Russell,  guardian  of  Ella  Rog- 
ers, for  moneys  lent  to  him.  From  the  report 
of  Commissioner  William  N.  Wise,  made  un- 
der decree  in  the  cause.  It  appears  that  Ma- 
son Throckmorton  owed  unsecured  debts 
amounting  to  $12,201.17,  thus  making  his  In- 
debtedness on  December  15,  1890,  $18,051.17. 
which  exceeded  the  assessed  value  of  his 
whole  estate  by  several  thousand  dollars. 
This  heavy  Indebtedness  arose  in  great  part 
from  the  expensive  litigation  which  attended 
the  suits  for  dlvOTce  between  his  wife  and 
himself.  The  appelant  allied  lu  ber  bill 
that  she  consulted  to  the  sale  of  the  land 
she  Inherited  from  her  father  upon  the  prom- 
ise by  ber  husband  that  he  would  use  the 
proceeds  of  sale  in  the  purchase  of  the  farm 
of  319  acres  and  some  lots  which  belonged  to 
his  father,  and  now  constitute  the  principal 
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part  of  the  real  estate  owned  Hy  her  huband, 
and  bis  aasuraiue  tbat  the  pn^jterty  flbonld 
be  hen;  that  the  ofh«  moneys  which  be- 
longed to  her  and  were  received  by  him 
were  Invested  In  the  residue  of  the  389  acres 
and  the  personal  propwty  jpossessed  him; 
that  be  bad  no  otbex  means  with  whldi  to 
purchase  the  same,  except  the  moneys  and 
property  beloos^lng  to  her,  and  the  Income, 
IntMCBt,  and  profits  there<^  all  of  which  she 
ehaised  was  her  separate,  legal  estate  nnder 
the  married  woman's  act  ot  Apttt  4.  1S77; 
and  that  he  had  never  accounted  to  her  for 
the  property  or  mdheys.  She  produced  no 
evidence  to  sustain  the  allegations  of  her  blU 
In  respect  to  these  matters  beyond  tiie  re- 
ceipt and  possession  by  her  husband  of  tier 
property  and  moneys,  and  he  <nly  admitted. 
In  his  answar  to  her  bill,  that  some  of  her 
moneys,  mingled  wltti  bis  own,  might  have 
been  used  In  paying  for  some  of  the  personal 
properly;  while,  on  the  contrary,  it  was 
shown  that  the  father  of  Mason  Throckmor- 
toa  ctmv^ed  to  him  the  farm  of  810  acres 
and  the  lots  referred  to  on  Januftry  27, 1878, 
for  title  consld«Btl(m  of  $1,000  and  his  agree- 
ment to  pay  cwtaln  debts  of  his  ffttb«r,  ag- 
gregating between  98,000  and  $10,000,  which 
were  secured  on  the  land  by  deed  <rf  trust 
The  realty  so  convened  to  blm  his  father 
was  proved  to  be  worth  some  five  or  six 
thousand  diriOara  more  than  the  debts.  These 
debts  had  been  assigned  to  Eliza  3.  Throck- 
morton, the  mothn  of  Mason  Throckmortui, 
In  part  of  share  ot  the  estate  of  her 
fiatlwr.  Mason  GhamlAln,  and  were  her  prop* 
erty.  Mason  Throckmcartim  did  not  pay  Aese 
debts,  and  whoi  he  desired  to  obtain  the 
loan  ot  ^000  ttom  Mary  A.  Mead  sbe  re- 
quired the  deed  of  trust  securing  them  to  be 
rrteased  so  as  to  give  her  the  first  \lm  on  the 
land.  This  was  accordingly  done.  Mason 
Throckmorton  then  executed  his  bond  to  his 
mother  tor  the  amount  of  her  said  debts, 
and  subsequently  confessed  Judgment  om  the 
bond  In  ber  favor.  So  tbat  the  charge  in  the 
bUl  that  the  nHHiey  of  the  appellant  was 
used  In  buying  the  said  farm  was  clearly  re- 
futed. There  was  also  a  failure  to  show  that 
any  of  the  estate  of  the  appellant  was  used 
In  paying  fi>r  the  Adler  land,  aggregating  70 
acres,  and  which  comprises  the  residue  of 
the  real  estate  owned,  by  Mastm  Throckmoiv 
ton.  It  appears  from  the  evidfflce  tliat  he 
paid  to  her  frwn  time  to  time  conaiderable 
sums  of  money,  though  Uie  amount  thereof 
is  not  ^x>wn,  and  that  he  bought  from  the 
estate  of  Bobert  James,  deceased,  a  tract  of 
land  of  40  acres,  for  which  he  paid  $1,600, 
and  bad  it  conv^ed  to  the  appellant  by  deed 
dated  June  12,  187d,  ot  wbich  she  knew 
nothing  until  It  was  done.  This  land  she  still 
owns,  and  her  right  to  it  is  not  questioned. 
Thus  tbere  was  a  total  failure  to  prove  that 
sny  of  the  ai^lanfs  estate  was  used  in 
paying  for  ai^  land  conveyed  to  her  bus- 
band,  or  to  trace  the  Investment  ot  any  par^ 
ticular  part  of  hor  estate  in  btet  personal  prop- 


er^. Her  case  rests  idmply  on  the  presump- 
tion from  circumstances— the  receipt  and  pos- 
session of  ber  property  and  money  by  her 
husband— that  It  was  so  used.  Presumption 
is  not  ^roof.  The  evidence  falls  far  short  of 
the  certainty  and  deamess  required  in  a 
case  ot  this  kind,  and  her  claim  to  a  result- 
ing trust  in  the  real  and  persMial  property 
possessed  by  ber  husband  must  fail. 

In  the  view  tbat  we  take  of  this  case,  we 
do  not  deem  it  necessary  to  decide  the  rela- 
tive rights  <tf  the  husband  and  wife  to  the 
propOTty  snd  mon^  Inherited  and  acquired 
by  her,,  but,  conceding  for  the  sake  of  argu- 
ment that  It  was  all  ha  legait  separate  es- 
tate and  was  used  in  paying  tor  the  prop- 
vrty- in'  wblch  It  is  sought  to  establish  a,  re- 
sulting trust,  her  claim  to  It  must  still  &1L 

In  the  first  place,  in  any  event  her  rtght 
would  be  sQb(»dlnate  to  the  deeds  ot  trust 
In  fovor  ot  Mary  A.  Mead  and  Nathan  T. 
Brown  and  H.  H.  Russell,  guardian.  The 
record  titie  to  the  land  Is  in  Mason  Tlurock- 
morton,  and  there  is  nothing  to  show,  or  to 
suggest  even,  any  right  ot  claim  to  It  in 
Annie  XL  Throckmorton.  Nor  is  there  any 
evid^ce  of  any  kind  in  the  record  of  the 
case,  or  allegation  even  In  the  bill,  that  the 
trustees  or  beDeflciaries  In  the  deeds  of  trust 
had  notice  of  any  right  In  or  claim  by  her 
to  tbe  land.  And  they  doiy  all  notice.  They 
stand  ^fore  tbe  court  as  bona  fide  pm> 
chasers  for  value  without  notice  (Stvans  v. 
Greenhow,  16  Orat  153,  and  Shurts  v.  John- 
son, 28  Orat  667),  and  belong  to  a  class  of 
persons  who  are  favorites  of  a  court  of 
equity  (Story,  Bq.  Jur.  S  410;  Carter  v.  Allan, 
21  Orat  241;  and  Bank  r.  Blancbard  [Va.] 
17  S.  E.  742).  Again,  tbe  recOTd  sliows  that 
Annie  E.  Throckmorton  united  with  ber  hus- 
band in  the  sale  of  ber  lands,  and  permitted 
him  to  receive  tbe  proceeds  of  tbe  sale;  She 
likewise  permitted  blm  to  receive  and  ai^ro- 
pilate  tbe  bonds  that  were  turned  over  as  a 
part  of  tbe  estate  of  her  mother,  and  also 
of  her  grandfather,  and  to  receive  and  use 
the  m<meys  to  which  sbe  was  entitied  ffom 
their  estates.  This  was  done  with  her  full 
knowledge  and  acquiescence*  No  complaint 
was  made  by  her  against  tt,  nor  any  claim 
asserted  by  her  to  tbe  moneys  or  tbe  prop- 
erty In  wlilch  she  alleges  that  they  were 
Invested  by  her  husband,  until  the  institutlim 
of  this  suit  She  neither  took  nor  required  of 
him  any  obligation  tor  their  repayment  uot 
raised  any  account  against  blm.  She  ex- 
acted no  promise  from  him  to  repay  or  re- 
turn than.  She  knew  of  the  acquiremmt 
of  property  by  her  husband  in  bis  own  name, 
and  enabled  him  on  tbe  faltii  and  credit  of 
It  to  contract  a  large  indebtedness.  There 
Is  nothing  In  the  evidence,  in  view  of  their 
relations  as  husband  and  wife,  to  create  the 
relation  of  debtor  and  creditor.  Under  these 
chrcmnstances  the  law  does  not  imply  a 
promise  of  repayment  as  would  tie  tiie  case 
if  they  were  strangers,  but  presumes  that 
the  receipt  and  use  of  her  moneys  and  her 
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property  ot  Its  proceeds  was  a  gift  of  them 
by  hef  to  her  husband,  and  not  a  loan. 
Beecher  t.  Wilson,  84  Va.  813,  6  S.  E.  209; 
Temi^e  t.  WUUams,  4  Ired.  Bq.  89;  Mc- 
Lnre  t.  Lancaster,  58  Am.  Rep.  259;  Ben- 
nett T.  Bennett,  37  W.  Va.  396,  16  S.  E.  638; 
Banfc  T.  Norwood.  50  Ark.  42,  6  S.  W.  323; 
Edelen  t.  Edelen,  11  Md.  415;  Osburn  t. 
Throckmorton  <Va.)  18  S.  B.  285.  In  Tyson 
T.  Tyson,  64  Md.  85-38,  the  court  said:  "If 
the  husband  received  and  applied  the  fund, 
whether  money,  goods,  or  chattels,  or  col- 
lected choses  In  action  with  the  wife's  priv- 
ity and  consent,  and  without  an  agreement 
or  promise  to  repay  or  restore  It,  no  legal 
obligation  rests  on  the  husband  to  restore 
It;  no  right  of  action  InureB  to  her,  and  to 
that  extent  her  rights  are  extinct"  The 
facts  disclosed  by  the  record,  so  far  from 
Impairing  this  presumption  of  law,  strongly 
support  it.  The  property  and  moneys  of  the 
appellant  were  aU  received  and  used  by  her 
husband  when  th^  domestic  relations  were 
cordial  and  affectionate,  and  tbey  lived  to- 
gether In  peace  and  harmony.  She  knew 
that  he  had  taken  the  conveyance  of  the 
farm  and  lots  to  himself  In  his  own  name, 
and  united  with  him  in  the  deed  of  trust 
to  secure  the  loan  from  Mary  A.  Mead. 
The  deed  of  trust  described  the  land  as  his; 
ttiat  It  was  conveyed  to  him  by  his  father; 
and  when  she  executed  It  It  was  es^lalned 
to  her,  and  she  was  fairly  ^amlned  In  re- 
gard to  It,  as  the  law  required.  In  the  suit 
Instituted  in  1887  by  her  to  obtain  a  divorce 
from  her  husband  she  made  no  claim  to  the 
property  as  hers  by  right  of  her  money  hav- 
ing been  Invested  In  it.  The  statement  in 
her  original  bill  was:  "That  when  she  mar- 
ried her  said  husband  she  had  some  ten  or 
twdve  thousand  dollars*  worth  of  property, 
which  went  Into  his  hands:  that  for  the  first 
years  of  her  marriage  they  lived  happily  to- 
gether, and  he  was  kind  and  considerate, 
and  that  he  Is  now  seised  and  possessed  of 
a  handsome  estate  in  Loudoun  county,  worth 
at  least  f25.000."  And  in  her  amended  bill 
in  said  suit  she  reiterates  "that  at  the  time 
of  and  subsequent  to  her  marriage  she  was 
possessed  in  her  own  right  of  property  of 
the  value  of  f 10,000,  which  passed  Into  her 
said  husband's  hands,  and  was  appropriated 
for  his  own  purposes."  This  suit  was  de- 
cided by  this  court  at  its  March  term,  1800, 
and  the  dlr(»«e  refused.  10  S.  B.  289.  Her 
husband  afterwards  brought  suit  against  her 
for  a  divorce  on  the  ground  of  desertion,  and 
in  her  answer  to  his  bill,  after  enumerating 
and  describing  the  property  she  had  Inherit- 
ed and  acquired,  and  its  value,  and  alle^ng 
that  he  had  Invested  it  In  his  present  estate, 
she  says:  "If  the  court  sees  fit  to  grant  the 
divorce  prayed  for,  she  respectfully  Insists 
that  In  the  exchange  for  the  extinction  of  her 
dower  In  300  or  400  acres  of  complainant's 
land,  and  of  her  other  rights  as  wife,  she 
be  granted  and  secured  the  same  tight  she 
would  have  had  If  the  land  she  so  Inherited 


were  yet  unsold;  that  Is,  that  abe  be  al- 
lowed the  prlndiwl  of  the  said  proceeds, 
$5,098,  tree  from  the  inarltal  righta  of  aan- 
plainant"  While  she  refera  to  and  dracrlbea 
In  her  answer  all.  the  property  she  bad  In- 
herited or  acquired,  and  alleges  that  It  was 
Invested  In  the  estate  then  held  by  her  hn&- 
band,— the  very  estate  tn  which  she  now 
seeks  to  establish  a  resulting  tmst,— she 
distinctly  describes  It  as  his,  and  simply  asks 
that  a  certain  sum  be  allowed  her  In  lien 
of  her  contingent  right  of  dower  In  his  land, 
and  of  her  other  rightq  as  wife.  She  as- 
serts no  right  or  claim  to  It  In  either  suit  by 
reason  of  the  Investment  of  her  property  or 
moneys  In  Its  purchase.  She  makes  no  com- 
plaint that  be  had  taken  the  title  to  the 
realty  In  bis  own  name  Instead  of  hera;  as- 
serta  no  promise  on  his  part  to  do  so,  or  tbat 
she  parted  with  any  of  her  property  on  any 
such  condition;  and  makes  no  soggestlon 
even  of  a  resulting  trust  In  ber  favor.  But 
there  is  the  Implied,  If  not  the  express,  ad- 
mission that  the  estate  was  his.  She  seeks 
to  excuse  herself  from  foiling  to  bring  for- 
ward heretofore  the  claim  she  now  assercs 
on  the  ground  that  she  was  lgiu>rant  of  the 
married  woman's  act  passed  April  4,  1877, 
and  that  It  made  her  own  all  the  property 
Inherited  or  acquired  by  her,  and  excluded 
the  marital  rights  of  her  husband.  This  Is 
nothing  less  than  the  simple  declaration  that 
she  was  Ignorant  of  tbe  law  of  the  land. 
Her  excuse  Is  based  on  a  mistake  of  law, 
and  not  of  fact,  and  cannot  avail  her.  The 
distinction  between  mistakes  of  law  and  fact 
as  a  foundation  for  equitable  relief  is  well 
established.  A  court  of  equity  may  grant 
relief  whore  the  mistake  is  one  of  fact,  but 
It  would  be  liable  to  the  greatest  abuse  to 
permit  one  to  reclaim  his  property  upon  the 
mere  pretense  that  at  the  time  of  part- 
ing with  It  he  was  Ignorant  of  the  law  af- 
fecting his  title.  The  wisdom  of  the  rule 
which  forbids  It  Is  founded  in  sound  wis- 
dom and  policy.  Zollman  v.  Moore,  21  Grat. 
813,  and  Wimblsh  v.  Com.,  75  Va.  839.  The 
married  woman's  act  does  not  restrict,  but 
unfetters,  the  property  of  a  married  woman, 
and  removes  obstructions  to  her  right  to 
dispose  of  it  as  she  may  please.  It  does  not 
prevent  her  from  giving  her  property  to 
her  husband  If  she  chooses  to  do  so,  "nor 
abrogate  the  presumptfon  that,  under  the  cir- 
cumstances such  as  exist  In  this  case,  she 
has  done  so." 

It  was  earnestly  niged  the  counsel  for 
the  appellees  that  the  rights  of  the  appel- 
lant to  the  property  now  In  controversy  were 
Involved  In  the  suit  brought  by  ber  husband 
to  obtain  a  divorce  from  her,  and  that  tb^ 
are  concluded  and  barred  on  the  principle  of 
res  adjudlcata.  The  court  In  that  case  grant- 
ed the  divorce,  and  gave  a  decree  for  costs 
against  the  plaintiff,  her  husband,  but  made 
no  order  in  regard  to  the  rights  of  property 
of  the  parties.  The  decree  Is  wholly  silent 
on  that  subject  We  have  reached  on  the 
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merits  the  same  coadnrfon  that  woald  fol- 
low U  the  defense  of  res  adjudicata  was  held 
Talld,  and  as  It  Is  not.  thwefore,  necessary 
to  decide  upon  Its  TaUdlty,  we  desire  to  he 
considered  as  expresidog  no  opinion  in  re- 
gard to  It  We  find  no  error  In  the  decree 
complained  of,  and  It  must  therefore  be  af- 
firmed. 

KBITE^       not  titUnc 


{91  Va.  S84) 

BISON  et  al.  T.  MOON.i 
(Sapreme  Court  of  Appeals  of  Virginia.  April 
25.  1895.) 

Hbchanics'  Libns  —  Bnfobcehbht  —  EguiTT  — 
Statbicbst  or  Accooxt — Akbitratios — 
WiTHDRAWAi.  raou  Agrbbmbnt. 

1.  Where  a  suit  to  establish  a  me<:hanic*B  lien 
is  brought  in  a  court  of  eqoity,  the  coort,  haring 
taken  jurisdicticm,  abonld  proceed  to  determine  aU 
die  questions  betwera  the  partiea. 

2.  An  account  filed  with  a  bill  to  establish  a 
medianic'e  lien  is  notwi  defective  as  to  defeat  ibe 
\im  because  the  lienor  fails  to  allow  certain  cred- 
its, of  which  he  did  not  have  exact  information, 
and  no  injury  ia  caused  hr  such  omisaiou. 

8.  Either  party  mar  withdraw  from  an  agree- 
ment to  arbitrate  made  after  a  cause  of  action 
has  arisen,  and  before  the  award  has  been .  ren- 
dered; such  an  agreemeot  being  no  bar  to  suit 
at  law  or  in  equity,  and  no  foundation  for  a  de- 
cree of  qtecific  penormanoe,  the  only  remedy  l>e- 
ing  an  action  for  damages  growing  ont  of  the 
bleach  of  aubmiaa^tm. 

Appeal  from  dnmlt  court,  Flnranna  oonnty. 

Bill  by  J.  U  Moon  against  John  W.  Bison, 
trnstee,  and  ottien^  to  otfwce  a  mechanic's 
lien.  From  the  decree  rendered,  defendants 
appeal.  Afflnned. 

W.  B.  Petat,  for  appellants.  Thos.  S.  Mar- 
tin, for  appellee. 

CAKDWELL,  J.  July  7, 1886,  E.  Bateman, 
agent  for  his  wife,  M.  L.  Bateman,  through 
H.  J.  Wright,  entered  Into  a  contract  In  writ- 
ing with  Jotm  W.  Rlaon,  trustee  and  agent 
for  his  wife,  Sarah  A.  Risen,  whereby  Bate- 
man undertook  and  agreed,  under  a  penalty  of 
$100,  to  furnish  and  put  into  the  Rivanna 
Mills,  In  Fluvanna  county,  the  property  of 
Sarah  A.  Rison,  certain  machinery  and  other 
equipments,  minutely  stated  in  the  contract, 
and  "to  do  all  the  ivork  necessary  to  make  60 
barrels  of  flour  In  24  hours,  the  quality  of 
which  shall  be  up  to  the  standard  of  any  burr 
mill  In  the  state  of  Virginia,  guarantying  a 
barrel  of  extra  flour  from  four  and  one-third 
bushels  of  wheat  that  will  weigh  sixty 
pounds  to  the  bushel,"  the  work  to  be  com- 
pleted wltiiln  30  days  from  tlie  date  of  the 
contract,  and  for  which  Bateman  was  to  re- 
celve  the  gross  sum  of  ?1,200— f400  in  90  days, 
*400  In  6  months,  and  *400  In  12  months,  frxjm 
the  completion  of  the  contract;  Rison  to  board 
Wright  and  the  hands  while  working  at  the 
BIranna  Mills,  without  charge.  This  contract 

1  Beported  by  F.  g.  Klrkpatrick,  Esq.,  of  the 
LrnchbUTg  bar. 


was  snhsequoitly,  hy  Indorsement  thoerai, 
apiKored  by  B.  Bateman  and  H.  L."Bateman» 
his  wife,  and  Sarah  A.  Bison,  with  Mgtit 
modifications  as  to  the  date  of  the  first  pay- 
ment of  the  omteact  i^rice,  and  as  to  the  time 
within  which  certain  work  on  water  whed 
and  connections  with  sawmill  were  to  be  com- 
pleted; making  the  time  as  to  the  first  pay^ 
ment  flO  days,  Instead  ct  90,  from  completion 
of  the  contract,  and  60  days  from  date  of 
contract,  Instead  of  30,  within  which  to 
make  the  connectlfHu  to  sawmill,  etc.,  and 
negotiate  notes  to  he  given  tor  the  two  last 
paymento  of  the  contract  prlcfc  Augnst  12tb 
following  the  date  of  the  contract,  only  a  part 
of  the  machinery  had  been  put  in  the  miU, 
and  little  or  no  work  had  been  done  Bate- 
man, whereupon  Bison  complained  by  letter 
to  ^tenum  of  the  dc^,  and  notified  him  of 
his  (Bison'tO  Intention  to  dalm  damages  of 
f 20  for  each  day  from  the  date  upon  which 
the  contract  should  have  been  ctunpleted,  nntll 
completed,  and  about  the  16th  of  Angnst  lock- 
ed up  the  mill,  and  refused  to  let  Bateman  re* 
sume  work,  or  take  the  machinery  ont  of  the 
mill  that  he  had  already  pot  In.  Bat,  upon 
some  understanding  had  between  the  parties, 
Bateman  resumed  wwk;  the  contact,  as 
modiiled,  remalniog  unchanged,  except  as  to 
some  of  the  machinery,  which,  at  the  request 
of  Bison,  was  dianged;  he  agredng  to  buy 
such  as  he  wished  to  substitute  for  that  sped- 
fled  In  the  contract,  its  cost  to  be  deducted 
from  the  original  gross  contract  price.  The 
work  ccmtinued  until  about  Noronber  0th, 
tBUowtng,  when  all  the  machinery  had  been 
put  to,  and  the  wwk  completed,  except  as  to 
a  portion  ot  It,— the  cost  of  completing  the 
work  thm  unfinished  bdng,  as  shown  by  the 
testimony,  from  f25  to  fSO;  and  Bison  then 
took  charge  of  the  min,  began  to  wortc  It,  and 
assumed  to  do  the  uncomj^eted  work  himself, 
which  he  afterwards  did,  together  with  other 
work  and  additions  not  covered  or  contem- 
pktted  by  the  contract  December  8,  1886, 
W.  J.  Kdler,  who  was  a  subcontractor  on  tiUs 
work,  and  on  tiie  Slst  of  January,  1887,  E. 
Bateman,  the  general  contractor,  filed  their 
accounts  of  the  work  done  and  materials  fur- 
nished, sworn  to,  and  with  a  statonent  and 
descriptUm  of  the  Bivanna  Mills  pn^ier^, 
upon  which  they  dahned  a  mechanic's  lien  in 
pursuance  of  the  statute,  and  caused  notice 
thereof,  to  writing,  to  be  at  once  served  upon 
Rison,  as  trustee,  and  uptm  his  wife,  Sandi  A. 
Rison.  These  accounts  were  duly  recorded  hi 
the  deck's  office  of  Fluvanna  counly  court, 
as  required  by  the  8totute,-^e  former  for 
$206.80.  and  the  latter  for  (1,200. 

January  26,  1887,  an  agreement  to  writtaig 
was  entered  Iqto  between  Bateman  and  Blsfm 
to  refer  the  matters  to  controversy  between 
th^  to  arbitration,  the  arbitrators  being  aft- 
erwards chosen;  but,  before  an  award  was 
made,  Bateman  withdrew  from  the  agree- 
ment and  the  arbitration  failed.  The  liens 
taken  out  Kdler  and  Bateman  wo-e  th^ 
assigned  to  J.  L.  Moon,  appellee,  whereupon 
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Uoon,  as  aadgaee,  flled  his  bUl  In  the  cir- 
cuit court  of  FlUTanna  coanty  to  enforce 
them,— making  Risen  and  wife,  E.  Bateman 
and  wife,  and  W.  J.  Keller,  parties  defend- 
ant—to which  biU  answers  were  filed  by  all 
the  defendants  except  K^er;  John  W.  Risen 
demurring  and  answering  for  himself  and 
wife,  and  the  latter  also  demurring,  and 
adopting  the  answer  of  her  husband  and  trus- 
tee as  her  own.  And  on  November  21,  1888, 
the  circuit  court  of  Fluvanna  refeired  the 
cause  to  one  of  its  commissioners,  who  was 
directed  to  take  and  report  "the  following 
accounts,  on  the  testimony  then  In  the  cause, 
or  which  might  be  taken  on  behalf  of  either 
party:  Fb^t,  an  account  showing  what 
amount,  if  any,  is  due  to  the  fdaintlft;  second, 
what  amount,  If  any,  the  defendants  John  W. 
Itlson  and  wife  are  entitled  to  as  against  E. 
Bateman  and  wife,  or  as  against  any  claim 
established  by  the  plaintiff  as  assignee  of 
said  E.  Bateman  and  wife  or  of  W.  J.  Keller, 
by  reason  of  any  delay  or  failure  on  the  part 
of  said  E.  Bateman  and  wife  in  the  execu- 
tion of  the  woi^  stipulated  toe  In  the  con- 
tract filed  with  their  bill.  Third,  an  account 
showing  the  annual  and  fee-simple  value  of 
the  property  In  the  proceedings  mentioned, 
with  all  liens  thereon,  and  their  priorities,  If 
any."  A  number  of  witnesses  were  examined 
cn  behalf  of  both  the  plalntlfC  and  defend- 
ants Bison  and  wife  before  and  after  this 
decree  of  reference;  and  on  the  9tb  of  April, 
1890,  A.  E.  King,  the  commissioner  to  whom 
the  cause  was  refmed,  filed  his  report,  sustain- 
ing the  liens  of  Keller  and  Bateman  on  the 
Riranna  Mills,  and  reporting  that  there  was 
due  to  Moon,  as  assignee,  by  Riaon  and  wife, 
$572.&4,  one-third  of  which  was  due  at  60 
days  from  the  5th  of  November,  1886,  one- 
third  at  6  months  from  said  date,  and  the 
remaining  third  at  12  months  from  said  date; 
each  sum  to  bear  Interest  from  the  date  It 
was  due;  total  due,  including  interest  to 
April  10, 1890,  f  671.  In  Account  A,  filed  with 
this  report,  the  commissioner  allowed  the  full 
contract  prloe.  and  deducted  therefrom  the 
cost  of  certain  machinery  purchased  and  paid 
for  by  Bison,  the  cost  of  the  work  omitted  by 
Bateman,  and  the  forfeiture  under  the  con- 
tract of  $100.  and  also  some  small  sums  paid 
by  Bison  to  workmen  on  the  mill;  leaving 
the  balance  due,  as  stated,  $572.64,  with  in* 
terest;  the  sum  of  $100,  credited  to  Bison, 
being  allowed  as  covering  all  damages  sus- 
tained by  RIson  by  the  delay  In  the  comple* 
tion  of  the  work,  no  other  or  additional  dam- 
ages having  been  proved. 

To  this  report  a  number  of  exceptions  were 
filed  by  Bison  and  wife  and  by  the  plaintiff, 
and  on  the  23d  day  of  May,  1890,  the  cause 
having  been  submitted  to  the  Judge  of  Flu- 
vanna circuit  court  for  decision  and  decree 
in  vacation,  the  judge  made  a  decree  over- 
ruling the  demurrers  to  the  bill  and  the  ex- 
ceptions to  Commissioner  King^s  report,  and 
approved  and  confirmed  the  report,  and  fur- 
ther decreed  that  unless  John  W.  Risou,  trus- 


tee, and  Sarah  A.  RIson,  his  wife,  or  one  of 
them,  paid,  within  40  days  from  the  date  of 
the  decree,  to  Jacob  L.  Moon,  the  money, 
with  Interest,  as  shown  to  be  due  him  by 
Account  A,  filed  with  Oommlssloner  King's 
report,  and  the  costs  of  Moon  Incurred  In 
the  prosecution  of  this  suit,  the  sheriff  of 
Fluvanna  county  should  proceed,  after  notice 
prescribed  by  the  decree,  to  rent  out  the 
Rivanna  Mills  tar  the  purpose  of  paying  the 
amount  due  by  RIson  and  wife. 

The  assignments  of  error  are  five  In  num- 
ber, the  second  of  which  Is  waived,  and  the 
remaining  four  will  be  considered  In  their 
order. 

The  first  assignment  of  error  Is  that  the 
plaintiff  could  not  recover  in  this  suit  be- 
cause the  bill  does  not  allege  a  complete  per- 
formance of  the  contract  by  Batemap.  This 
suit  was  brought  properly  in  a  court  of  equity 
to  enforce  the  mechanics'  liens  taken  out  by 
Kell^  and  Bateman,  and  assigned  to  Moon; 
and  the  court,  having  taken  Jurisdiction  of 
the  case,  should  have  done  Just  what  it  ap- 
pears It  has  done,— proceeded  to  the  deter- 
mination of  all  the  questions  between  the 
parties  to  the  suit  according  to  their  rights 
and  the  equities  of  the  case.  Hence  this  as- 
signment of  error  cannot  be  maintained. 

The  third  assignment  of  error  Is  that 
Keller  was  a  mere  workman,  for  dally 
wages,  and  not,  in  any  sense,  a  subcon- 
tractor, and  that  Bateman's  lien  acquired 
under  the  statute  should  not  have  been 
maintained,  because  the  account  filed  there- 
with was  not  a  true  accounL  It  is  unneces- 
sary to  consider  the  K^er  lien,  as  his  claim 
had  been  paid  off  by  Bateman,  through 
Moon,  assignee,  and  Bateman's  claim  cov- 
ered the  entire  amount  of  the  original  con- 
tract price.  It  Is  true  that  the  statute  com- 
mwly  known  as  the  "Mechanic's  Lien 
Law,"  at  the  time  that  Bateman  took  out 
bis  lien,  required  that  the  account  filed 
therewith  should  be  "a  true  account";  and, 
while  it  appears  that  the  account  filed  by 
Bateman  states  truly  the  amount  of  the 
contract  price.  It  omits  to  credit  Bison  with 
the  cost  of  the  machine  that  he  had  pur- 
chased to  substitute  for  some  of  the  ma- 
chinery specified  in  the  contract,  and  some 
other  Items  that  were  afterwards  allowed  by 
the  commissioner  In  stating  the  axx^ount 
between  Bateman  and  Bison.  But  It  does 
not  appear  In  the  record  that  Bateman  knew 
at  the  filing  of  this  account  Just  what  the 
credits  were,  or  the  amounts  thereof,  that 
RIson  was  entitled  to.  Hence  It  would  seem 
that  the  account  made  out  and  filed  by  him 
was  as  true  an  account  as  he  could,  under 
the  circumstances,  have  made;  and,  more- 
over, it  does  not  appear  that  this  failure  by 
Bateman  to  put  the  proper  credits  on  the 
account  has  worked  any  Injury  to  Bison.  In 
the  case  of  Taylor  v.  Netherwood  (decided 
by  this  court  In  January  last)  20  S.  E.  888. 
where  the  account  filed  by  Netherwood  only 
set  out  the  specific  amount^  In  gross,  for 
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which  Netherwood  contracted  to  do  the 
work  and  furnish  the  material  necessary 
tb^^or,  It  was  held  that  the  account  filed 
by  him  was  sufficient  The  statute  under 
which  Netherwood  sued  out  his  lien  requir- 
ed that  the  account  should  not  be  "willfully 
teJse";  and  the  statute  formerly,  as  we 
hare  seen,  required  tlmt  the  account  should 
be  "a  true  account,"--Tery  little  difference, 
If  any,  In  the  requirement  as  to  what  the 
account  should  be.  Where  the  account  Is 
substantially  correct,  and  especially  where 
any  inaccuracies  or  omissions  do  not  wortc 
injury  to  the  owner  of  the  property,  we 
tliink  it  is  sufficient;  and  this  seems  to  be 
sustained  by  the  weight  of  authority.  Tay- 
lor T.  Netherwood,  and  the  cases  there  cited. 

The  fourth  assignment  of  error  is  that  no 
action  could  be  maintained  on  Bateman's 
claim  until  the  arbitration  and  award  stipu- 
lated for  were  had  and  made.  It  is  well 
settled  that  either  party  may  withdraw  from 
an  agreement  to  arbitrate,  made  after  a 
cause  of  action  has  arisen,  and  before  the 
award  has  been  rendered,  and  that  such  an 
agieemMit  Is  no  bar  to  a  suit  at  law  or  In 
equity,  and  no  foundation  for  a  decree  of 
specific  performance.  Corbln  t.  Adams,  76 
Va.  BS;  Morse,  Arb.  79,  90;  Tobey  v.  County 
of  Bristol,  3  Story,  822,  Fed.  Cte.  No;  14,- 
0€5.  The  only  remedy  for  the  party  ag- 
grieved  Is  by  an  action  for  damages  growing 
out  of  the  breach  of  sabmisslon.  Morse, 
Arb.  239.  It  l8  contended,  however,  by  ap- 
pellants,  that  one  of  the  condttlona  upon 
which  XKat^nan  was  allowed  to  resume  work 
on  the  contract  August  16,  1886,  was  that 
the  matters  of  difference  between  them 
should  be  submitted,  upon  the  completion  of 
the  work,  to  arbitration;  but  this  Is  not  sus- 
tained by  the  evidence.  Indeed,  It  la  Incon- 
alstrat  with  the  position  taken  by  Bison  In 
hlB  answer,  wherein  he  only  contends  that 
tbe  agreement  to  arldtrate  was  brought 
about  January  26,  1887.— the  date  of  the 
agreement,— by  a  proposal  from  Batemau 
to  have  all  matters  In  dispute  between  them 
submitted  to  arbitration. 

The  fifth  and  last  assignm^t  of  error  Is, 
In  effect,  that  the  circuit  court  should  not 
have  sustained  Commissioner  King's  report, 
because  the  damages  allowed  Rlson  as  a  set- 
off to  Bateman's  clfUm  were  inadequate. 
The  decree  referring  the  cause  to  the  com- 
missioner, as  we  have  seen,  authorized  him 
to  inquire  Into  every  matter  of  fact  neces- 
sary to  eataUlsh  what  damages  Risen  was 
entitled  to  as  an  offset  to  plaintiff's  claim, 
and  to  settie  the  accounts  between  them  ac- 
cordlng  to  the  eqnttiee  of  the  case,  and  quite 
a  number  of  witnesses  were  examined.  The 
plaintiff,  as  Bateman's  assignee,  was  en- 
titled to  recover  the  gross  price  agreed  upon 
In  the  contract,  subject  to  a  deduction  of  the 
cost  of  machinery,  or  other  sums  paid  by 
Bison  for  Bateman,  the  sum  which  it  would 
lake  to  complete  the  contract  and  to  com- 
pensate Bison  for  any  damages  sustained  by 


him  by  reason  of  the  delay  in  the  completion 
of  the  contract.  5  Hob.  Prac.  273;  Van  Bu- 
ren  v.  Dlgges,  11  How.  475;  13  Am.  &  Eng. 
Enc.  Law,  867.  And  the  damages  were  not 
confined  to  the  penalty  or  forfeiture  stipu- 
lated for  in  the  contract,  but  were  to  be 
measured  by  the  evidence.  The  contention 
Is  that  Kison  was  entitled,  not  only  to  the 
$100  penalty  specified  In  the  contract,  but 
to  additional  damages,  even  Including  the 
cost  of  additions  and  repairs  put  on  the 
mill  two  years  thereafter.  This  contention 
cannot  be  sustained.  The  commissioner 
fairly  and  rlghUy  stated  the  account  be- 
tween the  parties,  allowing  Bison  the  cost 
of  completing  the  work  which  should  have 
been  done  by  Bateman,  and  |100  as  covering 
the  damages  sustained  by  Bison  by  the  de- 
lay of  Batemau  In  completing  the  contract 
The  first  Item  is  clearly  shown  by  the  evi- 
dence; and  the  commissioner  states  that  he 
allowed  the  $100  as  covering  all  damages  to 
which  lUstm  was  entitied  for  delay,  be* 
cause  there  were  no  other  damages  proved. 
We  think  the  evidence  fully  sustains  his 
findings,  and  the  circuit  court  committed  no 
errcv  in  sustaining  the  re[>ort.  For  the  fore- 
going reasons,  we  are  of  opinion  that  the 
decree  of  the  circuit  court  complained  of  is 
clearly  right,  and  it  Is  therefore  affirmed. 


(91  Va.  438) 

GBORGB  CAMPBELL  CO.  v.  ANGUS  et  al.i 
(Supreme  Court  of  Appeals  of  Yirgiiiia.    May  % 

1895.) 

Assumpsit  —  Flbadiko  —  Bill  op  Pabticulabs— 

BtIDKNOB— A8SE88MBNT  OP  UaMAOES— ApPBAL. 

1.  Where  plaintiff  In  an  action  of  assumpsit 
does  not  file  with  his  declaration  an  account 
stating  the  several  items  of  his  d&Im,  as  required 
by  Code  1887,  S  3248,  the  defect  caanot  be  taken 
advantage  of  by  demurrer,  but  only  by  moviDg 
to  reouire  plain tifi  to  file  an  amended  accoant, 
and,  if  he  fail  to  do  so,  to  move  to  exclude  evi- 
dence of  matt«^  insufficiently  stated. 

2.  Where  transactions  in  a  suit  are  in  steriing 
money,  the  pleading  should  set  forth  the  indebt- 
edness in  sterling  money,  and  leave  its  value  in 
domestic  money  to  be  ascertained  by  the  jury  uo-  ' 
der  Code  1887,  8  2816,  providing  for  such  con- 
tingeades,  or  to  state  the  indebtedness  in  foreign 
money  of  the  value  of  so  much  domestic  money. 

3.  Where  no  question  is  raised  as  to  the 
genuineness  of  drafts  on  their  Introductioo  in  evi- 
dence, such  an  objection  will  not  be  considered 
on  appeal. 

4.  Though  no  foundation  Is  laid  for  the  intro- 
duction of  copies  of  letters  by.  requesting  the  pro- 
duction of  the  originals,  such  error  will  not  cause 
a  rever9al  where  the  letters  are  not  necessary  for 
the  case  of  him  who  introduces  them. 

6.  Where  &  defendant  aiq^ears  and  pleads, 
an  order  of  inquiry  as  to  damages  under  Code 
1887,  §!l  3284-3286.  3288,  is  not  necessary. 

6.  In  ordinary  dealings  a  factor  mast  obey 
his  prindiwl'a  ordeis  as  to  prices  and  sales,  but,  if 
he  advances  on  the  goods  to  the  prind[ml,  and 
demands  payment  of  said  advances,  then.  If  said 
advances  are  not  letumed,  he  has  a  right  to  sell, 
and  reimburse  himself. 

7.  Where  a  defendant  pleads  the  general  is- 
sue, it  is  not  error  to  reject  special  pleas  of  mat- 
ter whidi  may  be  inoved  under  the  former  plea. 

1  Reported  by  F.  S.  Eirkpatrfck,  Esq.,  of  the 
Lynchburg  bar. 
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Brror  to  clrcalt  court,  Powbatan  connty. 

Action  by  George  AsgnB  &  Co.  against  tbe 
George  Oampbell  Company.  PlalntlffB  bad 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

Wm.  M.  Flanagan,  for  plaintiff  in  error. 
WOlla  B.  Smith,  for  defendants  In  error. 

RIELY,  J.  This  is  an  action  of  assumpsit, 
and  the  declaration  contains  only  the  common 
counts.  In  every  action  of  assumpsit  the  plain- 
tiff Is  required  to  file  with  his  declaration  an 
-account  stating  dIstineUy  the  Beveral  Items 
of  his  claim,  unless  It  be  plainly  described 
In  the  declaration.  Section  3248,  Code.  Tbe 
defendant  demurred  to  the  declaration  solely 
on  the  ground  of  alleged  defects  In  the  bill  of 
particulars.  He  claimed  that  It  was  vague 
and  Indefinite;  and  also  that  It  was  Incunslst- 
ent  with  tbe  declaration,  In  that  It  set  forth 
transactions  In  sterling  money,  whereas  the 
declaration  alleged  an  indebtedness  in  and  a 
promise  to  pay  in  the  money  of  account  of  tbls 
state.  Defects  in  a  blU  of  particulars  cannot 
be  taken  advantage  of  on  a  demurrer  to  tbe 
declaration.  They  are  not  within  Its  scupe, 
and  It  does  not  He  for  such  purpose.  1  Bart. 
Law  Prac  337;  Abell  v.  Insurance  Co.,  18  W. 
Va.  400;  and  Sheppard  v.  Insurance  Co.,  21 
W.  Va.  368.  Where  a  sufficient  bill  of  par- 
ticulars Is  not  filed,  the  proper  practice  is  to 
apply  to  the  court  to  require  the  plaintiff  to 
file  an  amended  and  sufficient  account  of  bis 
claim;  and.  If  he  fall  to  do  so,  to  move  the 
court  to  exclude  evidence  of  any  matter  not 
sufficiently  described  as  to  give  bim  notice  of 
Its  nature  and  character.  Udd,  Prac.  69&- 
600;  Bart.  Law  Prac.  337,  338;  Moore  v.  Mau- 
ro,  4  Rand.  (Va.)  488;  Purdy  v.  Wardm,  18 
Wend.  671;  and  Starkweather  v.  Klttie,  17 
Wend.  20.  The  court,  therefore,  properly 
overruled  the  demurrer.  We  have,  notwith- 
standing, examined  the  amended  bill  of  par- 
ticulars filed  by  tbe  plaintiffs  after  tbe  first 
demurrer  was  sustained  by  the  court,  and  find 
that  the  several  items  of  tbe  plaintiffs'  de- 
mand are  stated  In  such  manner  as  to  leave 
no  doubt  of  the  causes  of  action  to  be,  and 
which  were,  relied  upon  on  tbe  trial.  Mat- 
ters of  evidence  are  not  required  to  be  stated 
In  a  bill  of  particulars.  Garfield  v.  Paris, 
86  U.  S.  557.  And  we  further  find  that,  al- 
though each  Item  Is  for  a  transaction  In  foiv 
sign  money,  yet  the  value  of  such  money  Is 
computed  and  expressed  In  domestic  money. 
Tbe  defendant  was  without  any  reasonable 
ground  of  objection  to  the  amended  bill  of 
particulars. 

The  finst  bill  of  exceptions  was  founded 
on  tbe  objection  of  tbe  defendant  to  the  intro- 
duction as  evidence  of  certain  papers  and 
depositions  "tending  to  show  transactions 
between  tbe  parties  In  sterling  money,"  when 
tbe  indebtedness  alleged  In  the  dedaration 
was  In  money  of  account  of  tbe  state.  About 
tbls  I  bad  some  difficulty  at  first,  and  thought 
that  tbe  declaration,  In  order  to  admit  such 
evidence  should  have  set  fortb  tbe  Indebted- 


nesa  In  steiUiig'  mon^,  and  Its  value  la 
domestic  monciy  to  be  ascertained  by  the  Jury 
under  the  proTlaiona  of  tbe  statute  (section 
2816,  Code),  or  should  have  stated  tbe  In- 
debtedness to  be  in  foreign  moD^y  ol  the  value 
of  BO  much  domestic  carren<7;  and  I  still 
think  this  tlie  more  correct  method  Ot  Bob. 
Prac.  498,  4d9;  2  Chit  PL  85,  86;  Brown  v. 
Jones,  10  Gill  A  J.  334).  But  upon  reflecting 
on  the  office  of  a  bill  of  particulars,— that  it  Is 
to  give  a  fuller  and  m<Nr6  particular  ^eclflca- 
tion  of  tbe  matter  contained  ta  the  declara- 
tion, and  to  be  read  In  connection  with  it,— I 
have  come  to  the  conduslon  that  the  bill  of 
particulars  supplies  the  defect  of  the  declara- 
tion. If  any,  and  that  the  objection  of  the 
defendant  ought  not  to  prevalL  In  tbe 
amended  bill  of  particulars,  as  previously 
stated,  the  several  Items  ot  the  demand  of  the 
plaintiffs  are  not  merely  set  forth  in  sterilng 
money,  but  Its  value  is  calculated  and  ex- 
pressed in  federal  money,  and  the  aggregate 
In  ^v^ch  money  corresponds  precisely  with  the 
amount  alleged  In  the  declaration.  This  be- 
ing the  case,  it  is  tbe  same  in  substance  and 
in  effect  as  If  the  Indebtedness  bad  been  al- 
leged In  the  declaration  In  foreign  money  of 
the  value  of  so  much  domestic  currency, 
which  would  have  rendered  admissible  the 
evidence  objected  ta 

It  was  also  urged  In  the  oral  argument]  that 
the  drafts  and  acceptances  mentioned  In  the 
bill  of  particulars  should  not  have  been  ad- 
mitted as  evidence,  because  their  genuineness 
was  not  proved.  An  Inspection  of  the  bill  of 
exceptions  shows  that  this  was  not  made  a 
ground  of  objection  to  their  Introduction  on 
the  trial  in  the  lower  court,  and  it  cannot  be 
raised  and  considered  here  now.  The  specific 
objection  on  this  ground  made  to  the  admis- 
sion of  tbe  letter  of  the  defendant  of  August 
8,  1891,  confirms  this  view.  The  propriety  of 
its  admission  will  be  adverted  to  further  on. 

Objection  was  made  to  the  admission  of 
copies  of  certain  letters,  which  had  been 
written  by  the  plaintiffs  to  the  defendant, 
on  the  ground  that  no  notice  had  been  given 
to  produce  the  originals,  and  no  foundation 
laid  for  the  Introduction  of  the  copies.  This 
was  irr^ular  and  improper,  but  an  exami- 
nation of  tbe  letters  shows  that  they  were 
not  at  all  necessary  to  the  maintenance  of 
the  plaintiffs'  case,  and  could  not  have  preju- 
diced the  defendant  So  far  from  being  prej- 
udicial, they  were  in  Its  favor.  They  con< 
tain,  In  the  main,  the  accounts  of  sales  of 
bark  consigned  by  tbe  d^endant  to  thd 
plaintiffs,  out  of  wtilch  this  controversy 
arose,  and  show  the  credits  to  which  the 
defendant  Is  entitled.  If  all  of  these  let- 
ters had  been  excluded,  and  also  the  let- 
ter of  August  1891,  referred  to  above,  the 
strength  of  the  remaining  testimony  of  the 
plaintiffs  would  not  have  been  thereby  Im- 
paired, which  was  ample  to  sustain  the  ver- 
dict of  the  Jury  and  the  judgment  of  tbe 
court.  Insurance  Co.  v.  Trear,  29  Grat  2!KS; 
and  Preeton  t.  Harvey,  2  Hen.  &  M.  SSu 
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It  was  also  aslgned  as  error  cbat  the  Jury, 
on  tbe  trial  of  the  Issue  made  by  the  plead- 
ings, assessed  damages  when  no  writ  of  ln< 
qnlry  of  damages  bad  been  awarded.  The 
def«idant  pleaded  the  general  Issue  at  the 
first  rules,  and»  this  being  the  case,  It  would 
be  a  sufficient  answer  to  this  assignment  of 
error  to  refer  merely  to  the  proTlslons  of  the 
Code  of  Virginia  on  this  subject  Sections 
3284-3286.  8288.  An  order  of  Inqnlry  of  dam- 
agest  where  it  Is  necessary,  is  confined  to 
cases  where  the  defendant  has  not  appeared 
and  pleaded.  Where  an  issue  ts  made  by  the 
lAeadings,  and  it  is  tried  by  a  Jury,  then 
the  jury,  at  the  same  time  that  they  try  the 
issue,  assess  the  damages;  so  that  in  such 
case  no  writ  of  inquiry  is  neceosary.  l^is 
is  the  usnal  and  immemorial  practice.  Steph. 
PI.  127;  4  Minor,  Inst.  (3d  Ed.)  pt  1,  p.  9S0; 
1  Bart  Law  Prac.  964;  James  R.  &  E. 
Co.  T.  Lee,  16  Orat  424;  and  Re^  r.  Bank, 
6  Rand.  (Va.)  828.  It  will  be>  seen  from  an 
examination  of  the  cases  relied  on  by  counsel 
for  the  plaintiff  in  error  that  they  were  all 
cases  In  which  no  plea  liad  been  filed,  and 
the  Judgm^t  was  by  default  They  are  not, 
therefore,  pertinent  to  the  case  at  bar. 

On  the  trial  of  the  case,  the  court,  on  the 
motion  of  the  plaintiffs,  gave  the  Jury  the 
following  Instruction:  "The  court  instructs 
the  Jury  that  In  ordinary  dealings  a  factor 
must  obey  his  principal's  orders  as  to  prices 
and  sales,  but  If  he  advances  on  the  goods 
to  the  principal,  and  demands  payment  oi; 
said  advances,  then,  if  his  advances  are  not 
returned,  he  has  a  right  to  sell  and  reim- 
burse himself;  that  he  has  then  a  special 
property  in  the  goods,  and  a  right  to  sell 
follows  therefrom,"— to  which  instruction 
the  defendant  excepted,  and  this  constitutes 
its  third  bill  of  exceptions.  The  Instruction 
correctly  expounds  the  law  applicable  to  the 
case,  and  the  court  did  not  err  in  giving 
It  Brown  V.  McGran,  14  Pet  479;  and 
Feild  v.  Farrington,  10  Wall.  149. 

It  is  also  assigned  as  error  that  the  verdict 
of  the  Jury  exceeds  the  damages  claimed  in 
the  declaration.  The  indebtedness  claimed 
In  each  count  of  the  declaration  Is  fl,347.36 
as  of  December  21,  1891,  and  the  damages 
*  laid  at  $2,000.  The  verdict  of  the  Jury  was 
for  $1,344.08.  with  interest  from  December 
12,  1891.  This  claim  of  error  is  without 
foundation. 

Exception  was  taken  to  the  ruling  of  the 
court  In  rejecting  the  special  plea  set  out  In 
the  sixth  bill  of  exceptions.  The  court  lu 
rejecting  the  plea,  stated  that  It  did  so  be- 
cause the  defendant  could  prove  und^  the 
plea  of  non  assumpsit,  which  it  had  already 
pleaded  at  a  former  term,  all  that  It  could 
prove  under  this  special  plea.  The  special 
plea  sets  forth,  in  substance,  acts  of  mis- 
conduct by  the  plaintiffs  in  the  performance 
of  their  duty  as  the  factors  of  the  d^end- 
ant  in  the  sale  of  Its  goods  and  In  the  re- 
tention out  of  the  proceeds  of  sale  of  fraudu- 
lent, unreasonable,  and  unlawful  charges  in 


the  matter  of  expenses.  Evidence  of  sncb 
matters  was  clearly  admissible  under  the 
general  Issue.  4  Minor,  Inst  pt  1,  pp.  773, 
7T4;  1  Bart  Law  Prac.  600,  601;  Steph.  PL 
180,  181;  and  2  Greenl.  Bv.  SS  135,  186,  and 
notes  thereto.  It  Is  apparent  from  the  char- 
acter of  the  evidence  Introduced  by  the  de- 
fendant that  it  availed  itself  of  the  right 
to  do  so,  and  without  objection  from  the 
plaiutiflB.  The  ^)ecial  plea  was  properly  re. 
Jected. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict, and  award  the  defendant  a  new  trial. 
It  would  prolong  this  opinion,  already  too 
extended  In  view  of  the  nature  of  certain 
of  the  errors  assigned,  to  recite  and  discnss 
the  evidence.  It  Is  sufficient  to  say  that  we 
have  carefully  examined  it,  and  ttiat,  in  onr 
opinion.  It  folly  sustains  the  verdict  of  the 
Jury.  We  find  no  error  In  the  Judgment  of 
the  circuit  court  of  Powhatan  county  for 
which  it  Bhotdd  be  rerened,  and  the  lame 
Is  affirmed. 


DA8HIELL  v.  MERCHANTS'  &  PLANT- 
ERS' SAV.  BANK. 
(Sapreme  Court  of  Appeals  of  Vli^iiiia.    May  2, 
1885.) 

FhAUDDLBNT  CONVBTAHCBS — SorFIOIBKOT  ow  Evi- 

DfiNCE. 

D.  executed  a  note  secured  by  tmst  deed, 
which  at  maturity  was  taken  up  liy  defendant  his 
brother,  and  defendant  afterwards  proceeded  to 
Bell  the  property  under  the  trust  deed  to  eatisfr 
the  note.  Plaintiff  claimed  to  succeed  to  D.'s 
interest  in  the  land,  through  a  conveyance  from 
him  made  after  maturity  of  the  note,  and  alleged 
that  D.,  or  defendant,  as  his  a-gent,  paid  the  note; 
that  D.  had  poasession  thereof,  but  defendaut 
wrongfully  obtained  the  same,  and  claimed  to  be 
the  owner  thereof.  Plaintiff's  one  witness  testi- 
fied that  D.,  at  the  time  defMdant  took  up  his 
note,  gave  defendant  checks  to  the  amount  of  the 
notCj  and  that  defraidimt  afterwards  obtained  pos- 
sesaioQ  of  D.'s  papers  wrongfully.  Defenoant 
admitted  receiving  the  checks  from  D.,  but  tes- 
tified that  they  were  to  be  applied  on  D.'s  past 
indebtedness  to  him,  and  that  he  was  to  take  np 
the  note,  and  hold  the  same,  together  with  the 
right  of  lien,  and  that  he  bad  continuous  posses- 
sion of  the  note  from  the  time  he  took  it  up.  De- 
fmdaot  was  partially  corroborated  by  anothra 
witness.  The  note  was  sot  marked  "Paid." 
Held,  that  possession  of  the  cote  being  prima 
facie  proof  of  owneistdp,  and  the  bnrden  of  proof 
being  on  plaintiff  to  show  that  the  note  had  been 
fraudulently  obtained  by  defendant,  tlie  evidence 
was  insufficient  to  sustain  a  decree  for  plaintiff. 

Appeal  from  chancery  court  of  Richmond; 
James  C.  Lamb,  Chancellor. 

Action  by  the  MercIiantB'  and  Planters'  Sav- 
ings Bank  against  J.  Parker  Dashiell  and 
another  for  possession  of  land,  and  to  en- 
Join  the  sale  thereof  under  a  trust  deed. 
From  a  decree  for  plaintiff,  defendant  Dash- 
iell appeals.  Reversed. 

Ailen  Potte  and  Leake  &  Garter,  for  appel- 
lant.  O.  Oarlton  Jackson,  for  appellee. 

CARDWELL,  J.  By  a  deed  dated  May  27, 
1890.  and  recorded  in  Ch^terfield  county 
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clerk'a  office,  J.  B.  Montague,  H.  A.  Tabb, 
and  W.  li.  Royall.  trustees,  conveyed  to  B.  B. 
Taylor,  trustee,  a  tract  of  25^  acres  of  land 
lying  in  Gbesterfleld  county,  adjoining  the 
city  of  Manchester,  in  trust,  to  secure,  among 
a  number  of  other  notes,  the  payment  of  a 
^ote  for  $662.50  drawn  by  W.  S.  Dashlell  to 
his  own  order,  and  by  him  Indorsed  in  blank, 
bearing  even  date  with  the  trust  deed,  and 
payable  12  months  after  its  date  at  the  State 
Bank  of  Virginia,  Richmond,  Va.  At  the 
maturity  of  this  note,  on  May  27,  1891,  it 
was  taken  up  by  J.  Parker  Dashlell,  appel- 
lant, with  the  check  of  Thomas  Potts  &  Co., 
of  which  firm  he  was  a  member,  and  held  by 
him  until  about  the  18th  of  February,  1892, 
when  he.  as  the  holder  of  the  note  for  value, 
as  he  claimed,  required  R.  B.  Taylor,  the 
trustee  In  the  deed  securing  the  same,  to 
proceed  to  advertise  and  sell  the  property  In 
accordance  with  the  provisions  of  the  trust, 
whereupon  the  Merchants'  &  Planters'  Sav- 
ings Bank  of  Richmond.  Ya..  filed  Its  bill  of 
complaint  In  the  chancery  court  of  Richmond 
against  J.  Parker  Dashlell  and  R.  B.  Tay- 
lor, trustee,  and  obtained  an  Injunction  to* 
restrain  the  trustee  from  advertising  and 
selling  the  tract  of  land  conveyed  to  him  by 
the  deed  from  Montague  and  others  till  the 
farther  order  of  the  court,  setting  forth  In 
its  bill  that  W.  8.  Dashlell  had,  by  deed  dat- 
ed on  or  about  the  27th.  day  of  July,  1891, 
in  consideration  of  $1,800,  conveyed  to  the 
bank  ail  of  his  right,  title,  and  Interest  In 
this  tract  of  land,  upon  which  the  note  In 
question,  along  with  a  number  of  others, 
yvas  secured,  and  charging  tliat  at  f&e  ma- 
turity of  this  note,  on  the  27th  of  May,  1891. 
It  was  paid  and  satisfied  by  W.  S.  Dashlell, 
or  by  bis  agent,  J.  Parker  Dashlell,  who  Is 
his  brother,  and  came  Into  the  possession  of 
W.  S.  Dashlell,  but  that  3.  Parker  DashleU 
had  wrongfully  and  tortlously  obtained  pos- 
session of  the  note,  and  was  claiming  and 
pretending  to  be  the  holder  and  owner  of  it 
The  answer  6t  J.  Parker  Dashlell,  duly  flled, 
denies  specifically  every  charge  or  allegation 
made  by  the  complainant  In  ita  bill,  and  sets 
forth  bow  he  came  into  possession  of  the 
note,  and  that  It  had  been  In  his  possession 
ever  since  he  took  It  up  from  the  bonk,  and 
never  In  the  possession  of  W.  S.  Dasbieli, 
and  claiming. that  respondent's  possession  of 
the  note  was  by  purchase  for  a  valuable  con- 
sideration, and  that  he  In  no  manner  ob- 
tained It  wrongfully  and  tortlously.  The  an- 
swer of  B.  B.  Taylor,  trustee,  was  also  flled, 
in  which  he  admits  the  genulnenms  of  the 
note,  and  that  It  la  secured  by  the  deed  of 
trust  from  Montague  and  others,  in  which 
lie  Is  named  as  trustee,  but  denies,  so  far  as 
be  Is  concerned,  all  charges  of  fraud  in  com- 
plainant's bill  contained. 

The  complainant  in  the  court  below,  to  sup- 
port the  allegatlDns  of  Its  bill,  examined 
but  one  witness,  C.  D.  M.  Cobb,— a  former 
partner  of  W.  S.  Dashlell.  engaged  in  the 
real-estate  business  in  the  city  of  Richmond 


under  the  style  or  the  firm  name  of  Dashlell 
&  Cobb,— and  his  testimony  U  to  the  effect 
that  the  check  book  of  the  firm  of  Dashlell 
&  Cobb,  as  well  as  the  checks  returned  to  the 
firm  as  paid  at  bank,  shows  that  a  check 
was  drawn  May  27,  1891,  on  the  Citizens* 
Bank  of  Richmond,  to  the  order  of  J.  P. 
DashleU,  for  $400;  another  on  the  same 
bank.  May  29,  1881,  to  the  order  of  "Cash," 
for  $262.60;  that  both  checks  were  signed 
by  the  firm  name,  in  the  handwriting  of  W. 
8.  Dashlell,  and  both  Indorsed,  "For  deposit 
In  the  Merchants'  National  Bank,  Richmond, 
Va.,  account  of  Thomas  Potts  &  Co."  (Mer- 
chants' National  Bank,  Richmond,  Va.);  that 
said  checks  were  charged  on  the  books  of 
this  firm  to  W.  S.  DashleU;  that  W.  S.  Dash- 
leU kept  his  private  papers  In  two  tin  boies, 
which  were  delivered  to  Mr.  Thomas  Potts 
upon  an  order  of  J.  Parker  uashlell,  brother 
of  W.  S.  DashleU,  and  that,  besides  the  two 
tin  boxes,  W.  S.  DashleU  had  a  private  draw- 
er in  the  safe  of  the  firm,  in  which  he  kept 
some  papers,  and  which  drawer,  at  the  re- 
quest of  J.  Parker  Dashlell,  was  opened  in 
witness'  presence  after  W.  S.  Dashlell  left 
the  city,  In  November.  1891;  and  that  J. 
Parker  DashleU  took  charge  of  and  carried 
away  contents  of  the  drawer.  But  witness 
was  unable  to  state  what  papers  were  In  the 
boxes  or  the  drawer,  with  the  exception  of 
one  note,  which  he  noticed  as  they  hurriedly 
went  over  the  papers,  and  this  was  a  note 
for  $1,000,  with  the  name  of  E.  A.  Coleman 
to  it.  J.  Parker  Dashlell,  testifying  In  his 
own  behalf,  stated  that  during  the  sprlnx 
of  1891  he  requested  his  brother,  W.  S.  Dash- 
lell, many  times,  to  give  him  security  for 
money  he  had  advanced  to  him  and  paid 
for  him,  amounting  to  about  $675;  that  a 
day  or  two  before  he  paid  the  note  In  ques- 
tion, on  May  27, 1801,  in  the  State  Bank,  his 
brother  said  to  him:  "You  pay  this  note 
SQd  hold  it  It  Is  a  Uen  on  real  estate  I 
purchased  in  Chesterfield,  and  will  be  first- 
class  security  for  that  amount  of  the  debt 
certainly;  and  I  wiU  make  you  a  paym»it 
of  not  less  than  the  amount  of  the  note  on 
account  of  what  I  owe  you,"— the  witness 
agreeing  to  continue  making  monthly  pay- 
ments due  by  hla  brother,  W.  S.  DashleU,  to  * 
the  National  BuUdlng  Association;  that  on 
May  27, 1891,  he  took  up  the  note  In  question 
from  the  State  Bank,  with  the  check  of 
Thomas  Potts  &,  Co.,  and  lliat  some  hours 
after  be  had  taken  It  up,  but  on  the  same 
day,  his  brother,  W.  S.  Dashlell,  brought  to 
witness*  oflice,  and  banded  to  him,  the  two 
checks,  the  one  for  $400,  dated  May  27,  1891, 
and  the  other  for  $262.50,  dated  May  20, 1S91, 
and  distlnctiy  stated  that  these  checks  were 
not  to  pay  the  note  for  $062.50  that  witness 
had  taken  up  from  bank,  but  were  a  payment 
on  account  as  he  had  btfore  promised  wit- 
ness. J.  Parker  DashleU  further  testified 
that  on  taking  up  this  note  from  the  bank 
he  put  it  among  his  private  papers  In  the 
vault  of  his  firm;  that  it  has  never,  since  its 
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matarity,  been  Id  the  possession  of  W.  S. 
Dasfaiell,  nor  had  he  even  seen  It  And  this 
statement  Is  corroborated  by  Thomas  Potts, 
who  testified  that  In  looking  over  the  ban!£ 
checks  of  his  firm,  about  June  1,  1891,  he 
came  across  a  check  for  the  amount  of  this 
note,  and  asked  J.  Parker  Dashiell  about  it, 
and  waa  told  by  him  that  he  used  It  to  pay 
a  note  of  W.  S.  Dashiell  he  could  not  pay, 
and  took  the  note  out  of  the  vault,  and  offer- 
ed It  to  him  (Potts)  as  collateral  for  anything 
that  he  (J.  Parker  Dashiell)  might  owe  the 
firm,  but  the  note  was  put  back  In  the  vault, 
witness  declining  to  take  It  Witness  Potts 
further  testified  that  about  a  month  before 
November  7,  1S91,  J.  Parker  Dashiell  still 
had  possession  of  this  note. 

Upon  a  hearing  of  the  cause  on  the  bill 
and  the  answers  and  the  depositions  of  the 
witnesses  referred  to,  the  court  below,  on 
December  1,  1882,  decreed  that  the  note  In 
question,  for  $6^.50,  has  been  fully  paid  ofT 
and  discharged  at  the  cost  of  said  W.  S. 
DashieU,  and  that  the  plaintiff  Is  entitled  to 
possession  of  same,  and  further  adjudged, 
ordered,  and  decreed  that  the  clerk  of  the 
court  withdraw  said  note  from  the  papers 
In  the  cause,  and  deliver  the  same  to  the 
platntifr,  and  that. the  injunction  awarded 
the  plaintiff  on  the  18th  day  of  February, 
1892,  be  made  perpetual,  and  that  J.  Parker 
DasMell,  defendant  pay  to  the  plaintiff  the 
costs  of  its  suit  From  this  decree  an  ap- 
peal was  allowed  J.  Parker  DashleU  to  this 
court 

After  a  most  careful  examination  of  the 
record,  we  are  unable  to  concur  In  the  view 
taken  of  the  case  by  the  learned  judge  of  the 
court  beloW.  The  possession  of  the  note  in 
question,  not  marked  "Paid,"  was  prima  fade 
proof  of  its  ownership  In  the  holder,  J.  Par- 
ker Dashiell,  appellant;  and  the  burden  was 
unquestionably  upon  the  complainant  Ih  the 
lower  court  to  prove  that  the  holder  of  the 
note  was  wrongfully  and  tortiously  in  posses- 
sion of  it  as  charged  In  the  bill;  and  the 
only  testimony  taken  in  support  of  the  alle- 
gations of  the  bill  is  that  of  witness  0.  D.  M. 
Ck)bb,  which,  at  the  most,  raises  but  a  l>are 
suspicion  that  the  note  in  question  was  in 
the  possession  of  W.  S.  Dashiell  after  Its 
maturity,  and  wrongfully  obtained  by  J. 
Parker  DashieU  from  among  the  papers  de- 
livered by  Cobb  to  him  after  W.  S.  Dashiell 
had  left  the  city  of  Richmond;  but  even  if 
such  an  Inference  could  be  rightfully  drawn 
from  Cobb's  testimony  and  other  circum- 
stances, It  would  not  be  sufficient  to  sustain 
the  allegations  of  the  bill.  Fraud  Is  never  pre- 
sumed, but  must  always  be  proved,  when 
charged,  by  clear  and  satisfactory  evidence, 
—a  rule  of  law  too  well  established  to  re- 
quire the  citation  of  authority.  The  efforts 
of  the  cMUplainant  In  the  court  below  to  sus- 
tain the  allegations  of  its  bill,  have  been 
fuSy  met  by  a  full,  frank,  and,  as  we  think, 
reasonable,  statement  on  oath  by  appellant 
of  all  bis  ttansactlons  with  bis  brother,  W. 


S.  Dashiell,  In  which  he  acquired  titie  to  the 
note  in  question;  and  he  Is  materially  cor- 
roborated by  the  testimony  of  Th(»na8  Potts, 
a  disinterested  witness. 

It  is  contended,  however,  that  the  failure 
of  J.  Parker  DashieU  to  credit  W.  S.  DashieU 
with  the  two  checks  given  by  him  May  27, 
1891,  in  the  account  on  which  he  obtained 
Judgment  in  the  circuit  court  of  Richmond 
November  30,  1891,  against  W.  S.  Dashiell. 
for  the  snm  of  |1,338.70,  is  sufficient  togeth- 
er with  the  other  testimony  in  the  case,  to 
Justify  the  decree  complained  of,  but  we  are 
unable  to  see  the  force  of  this  contention. 
While,  according  to  the  ordinary  rules  used 
in  stating  accounts,  these  checks  should  have 
been  credited  to  W.  S.  Dashiell,  the  failure 
to  do  so  does  not,  we  think,  affect  at  all  the 
right  of  J.  Parker  Dashiell  to  the  note  In 
question;  and  it  also  appears  that  the  larger 
portion  of  the  account  sued  on  Is  made  up  of 
payments  made  by  J.  Parker  Dashiell  for  ac- 
count of  W.  S.  DashieU  after  the  note  was 
taken  up.  May  27,  1891,  and  if  the  note  Is 
realized,  as  J.  Parker  DashieU  states,  the 
amount  wlU  have  to  be  credited  on  his  Judg- 
ment For  the  reasons  stated,  we  are  of 
(pinion  that  there  is  errors  in  the  decree  com- 
plained of,  and  the  same  must  be  reversed; 
and  this  court  wlU  enter  such  decree  as  the 
court  below  should  have  entered,  dissolving 
the  injuncticai  and  dismissing  complainant's 
bin,  with  costs  to  appelant 


(91  Va.  MS) 
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(Snprem*  Oonrt  of  Ainie&ls  of  'tniginia.  Mar 

2.  1895.) 

Mbbokr— Parol  Evidence— Pathbkt  or  Nora. 

1.  A  note  is  not  merged  in  a  Jad^'iueat  note 
given  to  the  payee  as  additional  wcnrity  for  the 
ori^nal  note. 

2.  Where  a  Judfnnent  note  Is  given  for  the 
same  debt  aa  a  previous  promieaory  note,  and 
dees  not  show  that  it  wae  given  as  collateral,  the 
party  claiming  it  as  collateral  may  show  such 
fact  by  parol  evidoice. 

3.  A  plea  that  a  Judgment  note  was  aecoted 
In  satisfaction  of  a  note  given  for  the  same  debt 
is  defective  in  not  alleging  that  it  was  accepted 
in  satisfaction  of  such  note. 

Error  to  circuit  court  Orange  county. 

Action  by  Witz.  Bledler  &  Co.  against  M. 
M.  and  S.  L.  Flte  and  Julia  A.  Levins  on  two 
promissory  notes.  Judgment  for  defendants. 
Plaintiffs  Ivlng  error.  Reversed. 

Rix^  &  Barbour,  for  idaintlffs  In  eenr. 
G.  D.  Gray,  for  def^dants  in  error. 

BUCHANAN,  J.  This  Is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  for  Orange 
county  rendered  In  an  acton  of  debt  brought 
upon  two  promissory  notes  executed  by  M. 
M.  Fite,  S.  L.  Fite,  and  Jtdla  A.  Levins,  the 
defeudan'^3  In  error,  to  WltB,  Bledler  &  Co., 
the  plaintiffs  in  error.  The  defendants  filed 
two  special  pleas  in  writing.  The  defense 
set  np  In  plea  No.  1  U  that  I    M.  Flte  and 
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8.  li.  Bite,  two  of  the  tbree  makos  of  the 
notes  sued  on,  after  such  notes  became  due 
and  p^able,  ezecnted  two  writings  under 
seal,  payable  to  the  plaintiffs,  for  the  Iden- 
tical debts  mentioned  In  the  declaration, 
which  were  accepted  by  the  plaintiffs,  and 
tiiat  by  reason  of  such  acceptance  the  notes 
sued  on  were  ful^  satlsfled,  dist^rged  and 
extinguished. 

Plea  No.  2  sets  up  substantially  the  same 
defense,  ecc^t  that  the  writings  under  seai 
were  executed  befcsre  the  notM  sued  on  be- 
came due. 

The  plalntUta  objected  to  tbe  filing  of  the 
pleas,  but  the  court  orerruled  their  objec- 
tions, and  allowed  the  pleas  to  be  filed.  0^ 
this  action  ot  the  coort  the  plaintiffs  ex- 
cepted. This  cmstitutes  their  first  bill  of 
exceptions. 

After  tbe  objections  ot  the  plaintifb  to  the 
^tias  were  orenmled,  tbcy  offered  a  special 
.  reifllcation  to  each  of  the  pleas,  In  which 
they  averred  that  the  writings  under  seal 
referred  to  In  the  defendante'  pleas  con- 
tained. In  addition  to  die  promises  to  pay 
the  sums  therein  spedfled,  powers  of  at- 
torney ^Ting  the  pUlntiffb  or  thehr  attor^ 
neys  authority  to  ««ifes8  judghients  therein 
In  any  court  of  record  In  tlie  state  of  Fenu- 
aylTUiia,  of  which  state  the  two  oUigws  in 
said  writines  obligatory  were  InhaUtants, 
and  that  tbe  writings  obligatory  were  deUr- 
ered,  received,  and  acc^ted  as  collateral  se- 
curity alone  to  the  notes  sued  on,  and  not 
in  satlsfactiut  or  as  a  merger  of  the  said 
notes,  and  with  tbe  knowledge,  assent,  and 
advice  of  the  d^aidants,  and  at  Ute  special 
instance  and  request  of  Julia  A.  Levins,  the 
other  defendant,  who  was  a  resident  of  the 
state  ot  Virginia,  and  desired  the  plaintiffs 
to  take  the  said  judgment  notes  for  her  pro- 
tection, fhe  said  M.  M.  Flte  and  S.  FIte 
being  at  that  time  larg^y  Indebted.  The  de- 
fendants dmurred  to  the  replications.  The 
court  sustained  the  donurrers.  To  this  ac- 
tion of  the  court  the  plaintiffs  excepted,  and 
took  their  second  bill  of  exo^ttlons. 

The  question  raised  by  tbe  pleadbigs  filed 
and  offered  to  be  filed  lu  the  cause  is  wheth- 
er a  rimple  contract  debt  is  merged  Into  a 
higher  security  given  for  the  same  debt  to 
the  same  creditor  by  a  portion  of  the  same 
debtus,  although  It  was  a^eed  by  the  par- 
ties, when  eiven,  that  the  higher  security 
should  be  taken  only  as  a  further  or  collat- 
eral security,  and  not  In  satisfaction  of  the 
slmide  cmtract  debt. 

The  counsel  of  the  def^dants  insist  that 
the  question  ttf  merger  cannot  be  controlled 
the  intoitltm  or  agreement  of  the  parties, 
but  remits  by  operation  ot  law  from  th^ 
acts,  witboot  regard  to  Intention. 

In  general,  a  dmple  contract  la  extin- 
guished by  a  spedaltr  secniity  for  the  same 
deb^  if  the  remedy  up<m  the  latter  is  coe^ 
tendve  with  that  which  the  creditor  has  on 
the  former. 

This  qoestltai  has  been  much  discussed  in 


Ehi^and  and  la  tibls  country,  but  the  wtflght 
authority  is  In  favor  of  tbe  doctrine  that 
if  the  hlghtf  security  showa  nptm  Its  taoa 
that  It  was  executed  for  the  8an»  debt  as  tiie 
simple  contract,  and  shows  further  that  It 
was  not  taken  in  satis^Uon  of  the  simple 
contract  but  In  addltltm  to  <x  collateral  to 
It,  thore  is  no  merger.  If  the  higher  sfr- 
cnrl^  shows  upon  its  face  that  It  was  exe- 
cuted tor  the  same  debt  as  the  simple  con- 
tract, and  nothing  more  appears,  the  pre- 
8umpti<m  is— at  least,  of  foct— that  It  was 
In  sati^acUon  ot  the  simple  contract,  and 
that  the  latter  Is  merged  Into  It  2  Chit 
Ckmt  (11th  Am.  Bd.)  pp.  U60,  1161;  US  Am. 
St  Eng.  Enck  Law,  857;  1  Smith,  Lead.  Gas. 
(8th  Am.  EdO  pt  1*  p.  663;  3  Minor,  Inst. 
(Class  Ed.)  142;  Oommlssioner  of  Stamps  v. 
Hope  [1891]  App.  Gas.  476,  483;  Buttw 
MUler.  1  DenlOk  407;  Wallace  v.  E^lrman, 
4  Watts.  S7S,  880;  6  Xaweoo,  Rights.  Bern, 
ft  Piac  I  2580;  G^vea  v.  AUoi,  66  Tex. 
680.  2  S.  W.  102. 

But  In  this  case  the  higher  securities  which 
are  ooided  into  the  replications  offered  do  , 
not  show  that  they  were  executed  for  the 
same  debts  as  the  notes  sued  on.  nor  do  they 
show  that  they  were  accepted  by  the  plain- 
tiffs as  additional  or  collateral  securities  to 
the  notes.  Evidence  othwthan  tiie  higher 
securities  wlU  therefwe  have  to  be  presorted 
to.  to  -show  for  what  purpose  tbey  were 
executed.  The  defendants  admit  this,  and 
insist  that  th^  can  show  that  the  higher 
securities  were  executed  for  the  same  debt 
as  the  notes  sued  on,  but  d^m  that  rince 
the  higher  securities  do  not  show  on  ttuSr 
face  that  th^  were  taken  as  additional  or 
collateral  securities,  the  Impllcatitm  of  law 
la  so  sbong  that  the  notes  were  merged  into 
tiiem  that  no  proof  of.  the  Intention  or  agree- 
ment of  the  parties  to  the  contrary  is  admis- 
sible. 

Whatever  may  be  the  rule  as  to  the  Intro- 
duction of  pand  evidence  where  the  high^ 
security  shows  upon  Its  foce  that  it  was  giv- 
en for  the  same  debt  as  the  simple  contract, 
and  does  not  show  that  It  was  given  as  col- 
lateral to  it  It  would  seem  clear  that  If  the 
party  relying  upon  tbe  merger  or  extiugulsh- 
ment  of  the  itimple  contract  as  a  defense  to 
an  action  upon  It,  is  compelled  to  resort  to 
evldotce  other  than  that  furnished  by  the 
higher  security' In  cxAtie  to  show  tlw  purpose 
for  which  it  "waa  executed  and  accepted, 
then  the  party  clidmli^;  that  it  was  given  as 
collatend  secorlty,  and  not  In  satistectlon 
of  the  simple  contmct  should  have  the  right 
to  Introduce  parol  evidence  also  to  sustain 
his  o(mtention.  Authorities  have  been  cited 
and  found  showing  that  where  tbe  higher 
security  shows  upon  its  face  that  it  was  exe- 
cuted and  accQited  as  collateral  secnxll7  to 
the  lower,  then  the  doctrine  of  merger  does 
not  apply.  These  authorities  show  that 
where  It  does  so  appear  upon  the  face  of 
the  hlghw  security  there  Is  no  merger,  but 
they  do  not  therefore  prove  that  where  It 
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does  not  so  appear  there  la  a  merger.  If 
tbere  be  aatboritles  whicb  hold  that  parol 
evidence  cannot  be  Introdnced  to  show  that 
the  higher  security  was  executed  and  accept- 
ed as  collateral  or  additional  security,  when 
It  does  not  so  appear  upon  Its  face,  and  does 
not  show  that  it  was  executed  for  the  same 
debt,  the  labors  and  researches  of  counsel 
and  the  court  have  failed  to  And  them.  On 
the  other  hand,  there  are  authorities  show- 
ing that  in  such  a  ca^  parol  evidence  Is  ad- 
missible to  show  the  purpose  for  which  the 
higher  security  was  executed  and  accepted. 
To  this  there  can  be  no  valid  objection.  It 
violates  no  rule  of  law.  It  enables  the  par- 
ties to  have  their  controversy  settled  upon 
Its  merits,  and  not  by  technicalities  which 
may  shut  out  the  truth  and  work  injustice. 

It  Is  said  in  2  Chit  Cont  (11th  Am.  Bd.) 
pp.  1160,  llGl,  that  the  giving  of  a  specialty 
for  a  simple  contract  debt  or  security  will 
not  **operate  as  a  merger,  even  In  favor  of  a 
surety,  If  It  appear  upon  the  face  of  the 
specialty,  or  from  the  nature  of  the  transac- 
tion, that  It  was  intended  only  as  an  addi- 
tional or  collateral  security." 

To  5  Lawson,  Rights,  Rem.  &  Prac.  S  2580, 
It  Is  said  that  "if  the  face  of  the  aecurit;ir^ 
or  other  evidence,  shows  that  the  higher  se- 
curity was  taken  only  as  a  further  or  col- 
lateral security,  there  Is  no  merger  or  ex- 
tinguishment" 

In  Van  Vlelt  v.  Jones,  20  N.  J.  Law,  340, 
the  court  in  discnssing  the  question,  said: 
"What  did  the  parties  mean  by  the  transac- 
tion? Did  they  Intend  that  the  old  security 
should  remain  open,  and  the  new  one  merely 
collateral. to  It?  Did  they  Intend  to  extln- 
snish  the  former?  This  Intention  Is,  of 
course,  to  be  ndlected  from  the  face  of  the 
Instrument  itself,  where  it  so  appears,  and. 
if  It  does  not  so  appear,  then  from  the  next 
best  evidence;  the  only  difference  being  that 
In  the  former  case  the  security  Itself  proves 
the  exception  to  the  rule,  and  also  the  inten- 
tion of  the  parties,  whilst  in  the  latter  the 
party  alleging  the  exertion  must  prove  it. 
And  in  this  no  evil  can  arise.  There  is  no 
parol  contradiction  of  a  written  instrument, 
but  only  an  explanation  as  to  the  object  for 
wblch  It  was  given.  A  contrary  doctrine 
would  prohibit  parol  proof  of  the  payment 
of  a  collateral  security  by  the  paymoit  of 
the  original  claim,  unless  It  appeared  upon 
the  face  of  the  collateral  that  it  was  such." 

In  the  case  of  Gardner  t.  Hust,  2  Rich. 
Law,  001.  608,  the  higher  security  did  not 
show  upon  its  face  that  it  was  for  the  same 
debt  as  the  lower  security.  It  was  urged  in 
tb&t  case  tbat  the  legal  presumption  that 
tboe  was  a  merger  could  not  be  rebutted  by 
parol  evtdenoe,  but  the  court  held  that  it 
could,  and.  In  reply  to  the  argument  that 
It  conld  not,  said:  "That  may  be  so  where 
the  tact  that  botb  securities  were  for  the 
same  debt  appeared  from  the  tUgber  seeur- 
1^,  or  by  comparing  the  two  together;  but, 
If  the  fact  la  proved  1^  parol,  there  can  be 


no  objection  that  the  terms  upon  which  the 
higher  security  was  received  are  also  proved 
by  paroL   Wallace  t.  Falrman,  4  Watts, 

378,  380. 

Tested  by  these  rules,  the  pleas  offered  and 
allowed  to  be  filed  over  the  plaintiffs'  objec- 
tion were  Insufficient  All  that  is  stated  in 
them  may  be  true,  and  still  they  do  not  set 
up  a  good  defense.  They  ought  to  have 
averred,  not  only  that  the  writings  obliga- 
tory mentioned  ^therein  were  executed  by  the 
obligors  for  the  same  debts  as  the  notes  "sued 
on,  but  that  they  were  accepted'by  the  plain- 
tiffs in  satisfaction  and  discharge  of  such 
notes.  The  circuit  court  erred  in  not  sustain- 
ing the  plaintiffs'  objection  to  the  pleas. 

If  the  facts  stated  In  the  replications  are 
true,  there  was  no  merger  of  the  notes  sued 
on,  and  the  plaintiffs  had  the  right  to  main- 
tain their  action  upon  them.  The  court 
therefore  erred  in  sustaining  the  demurrer 
to  the  replications. 

For  these  errors  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  and  a  new  trial 
awarded,  to  be  had  In  accordance  with  the 
views  depressed  In  this  opinion. 


PATCH  et  al.  v.  MORRISETT  et  al.i 
(Supreme  Gonrt  of  Appeals  of  Virginia.    Ma;  2, 
1895.) 

Trcbt  Debd  vob  Pubchasb  Honbt  —  Ihjunotiok 

TO  RbBTBAIH  SaLB— DbVBOTB  m  TtTLB— 

CoiinmoMS  or  Bale. 

1.  The  existence  of  a  Hen  for  a  small  paving 
tax  la  not  such  a  cloud  on  the  title  as  to  war- 
rant the  etuoiQing  of  a  sale  under  a  deed  of  trust 
givai  for  the  price  thereof,  as  the  trustee  can  be 
compelled  to  pay  the  tax  out  of  the  purchase 
money. 

2.  A  sale  of  land  under  a  trust  deed,  for  the 
price  of  the  land  conveyed  thereby,  will  not  be 
enjoined  because  upon  a  part  of  the  same  tract, 
other  than  that  conveyed  by  the  trust  deed,  a 
family  burying  ground  was  reserved  by  a  previonB 
grantee,  th^re  bein^  sufficient  land  remaining  in 
the  sdler  (the  beneficiary  in  the  trust  deed)  to 
afford  ingress  to  the  buiylng  gronnd  and  egresB 
therefrom  without  toadilug  the  land  conveyed  by 
the  trust  deed. 

3.  Where  a  deed  of  tmst  provldea  that  if,  at 
die  time  of  sale  thereof,  any  of  the  notes  secured 
thereby  shall  not  be  due,  the  purchase  money  nec- 
essary to  pay  the  same  shall  be  made  payable 
when  such  notes  mature,  the  trustee  cannot  sell 
for  cash  to  pay  a  note  not  due  at  the  time  of  sale. 

4.  'niongh  grantors  in  a  deed  of  trast  despoil 
the  trust  property  by  removing  bnildings  situate 
thereon,  they  do  not  thereby  forfeit  their  ri^t 
to  have  the  property  sold  npon  a  credit  provided 
for  in  the  trust  deed. 

Appeal  from  circuit  covrt,  Ohesterfleld 
county. 

Bill  by  Oecwge  Patch  and  othtfs  against 
T.  J.  M(HTi86tt  and  othms  to  enjoin  a  sale 
under  a  deed  of  trust  From  a  decree  for 
defendants,  plaintUto  appeaL  Reversed. 

D.  S.  PuUlam  and  Wm.  I.  Olopton,  for  ap- 
pellants.  Chaa.  S.  Page,  tar  appellees. 

1  Reported  by  F.  &  Kirkpatrick,  Esq.,  of  the 
I^dibarg  bar. 
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KEITH,  J.  George  Patcb  and  others  filed 
a  bill  In  the  circuit  court  of  the  county  of 
Ohesterfldd  In  August^  1882,  setting  out  that 
in  March,  1890,  they  conveyed  to  George  E. 
Gary,  trustee,  a'  parcel  of  land  In  the  city 
of.  Manchester,  to  secure  four  notes,  payable 
In  one,  two,  three,  and  four  years  after  date, 
representing  the  purchase  money  of  a  lot  of 
ground  purchased  by  them  of  T.  J.  and  Har- 
riet V.  Morrlsett.  The  deed  of  trust  pro- 
vides for  the  i>aymeut  of  the  notes  as  they 
may  become  due,  the  trustee  being  empow- 
ered, when  required  bo  to  do  by  the  bolder 
of  the  notes,  to  sell  the  property  conveyed 
for  cash,  as  to  so  much  as  may  be  necessary 
to  defray  the  expenses  of  executing  the  trust, 
and  to  discharge  the  amount  of  money  pay- 
able upon  the  notes;  and  It  further  provides 
that  "if,  at  the  time  of  such  sale,  any  of  the 
notes  shall  not  have  become  due  and  pay- 
able, such  part  or  parts  of  said  purchase 
money  as  will  be  sufficient  to-  pay  off  and 
discharge  such  remaining  notes  shall  be 
made  payable  at  such  time  or  times  as  the 
said  remaining  notes  will  become  payable, 
and  hB  to  the  residue,  if  any,  after  paying  the 
said  notes  at  such  time  as  the  grantors  [who 
are  the  complainants  in  the  bill]  should  di- 
rect." The  bill  avers  that  the  trustee  had 
advertised  the  prepay  for  sale,  in  violation 
of  the  terms  and  conditions  in  accordance 
with  which  he  was  required  by  the  deed  to 
sell,  and  files  with  the  bill,  as  an  exhibit,  the 
terms  of  sale  as  advertised  by  the  trustee, 
as  follows:  "Oash  as  to  expenses  of  sales, 
taxes,  If  any  be  due,  and  to  pay  off  a  note 
of  ¥770,  and  interest  on  same  from  March 
26th,  1892,  tin  paid.  Note  due  March  26th, 
1893.for$S11.25;  and  anothernote  due  March 
26th,  1891,  for  $852.50.  The  residue  on  such 
terms  as  will  be  announced  at  sale."  The 
sale  was  advertised  to  take  place  on  the 
premises  on  the  19th  day  of  July,  1892,  at 
6:30  p.  m.,  when  it  appears  that  but  one  of 
the  unpaid  notes  was  due,  all  of  which  the 
bill  avers  to  be  a  direct  violation  of  the 
terms  of  the  deed  of  trust.  The  complain- 
ant avers,  furthCT,  that,  when  they  bought 
the  land,  they  were  Informed  that  the  sum 
of  $55  was  due  to  the  city  of  Manchester  for 
paring  tax;  and  that,  imder  the  law  and  or- 
dinance of  the  city  of  Manchester,  the  tax 
Is  a  Hen  on  the  land.  They  further  aver  that 
the  land  In  questlcm  Is  a  part  of  the  lands 
of  which  James  Brlggs  died  seised  and  pos- 
sessed, and  which  was  "conveyed  to  T.  J. 
Morrlsett  and  Harriet  V.  Morrlsett  by  a  deed 
of  partltl<m  with  E.  T.  Bass  and  Mary  E. 
Bass,  his  wife";  that  the  land,  of  which  this 
is  a  part,  was  acquired  by  Brlggs  by  two 
deeds,— one  from  William  Harman.  dated 
17th  May,  1851,  and  the  other  from  Cecelia 
A.  Granger,  dated  the  16th  March,  1850;  and 
that  the  deed  from  Granger  contains  the  fol- 
lowing reservation,  to  wit:  "Saving  and  re- 
serving the  family  burying  ground,  of  thirty- 
two  feet  square,  with  the  privilege  of  In- 
gress and  egress  to  the  same."   For  these 


reasons  the  complainants  say  that  the  trus- 
tee ought  not  to-  sell  the  land  in  question, 
and  pray  for  an  Injunction,  which  was 
awarded.  Upon  notice,  however,  given  a 
short  time  thereafter,  the  judge  of  the  cir- 
cuit court  of  Chesterfl^d  dissolved  the  in- 
junction, and  the  plaintiffs  applied  to  this 
court  fw  an  appeal,  which  was  allowed. 

We  do  not  think  that  the  paving  tax  due 
to  the  city  of  Manchester  ccmstltutes  any 
cloud  upon  the  title.  -  There  la  no  reason  to 
suppose  that  If  it  was  an  existing  incum- 
brance upon  the  property,  for  which  the  ap- 
pellees were  liable,  the  trustees  would  not 
have  made  a  proper  application  of  the  pur- 
chase money.  They  could,  without  doubt, 
have  been  compelled  to  do  so,  and  It  is 
scarcely  possible  that  so  small  a  charge  could 
seriously  have  affected  the  sale  of  the  prop- 
erty; nor  do  we  think  that  the  reservation 
of  the  burial  lot  constitutes  any  substantial 
objection  to  the  title.  There  is  strong  rea- 
son to  believe  that  It  bad  been  abandoned; 
bu^  apart  from  this,  we  think  the  law  ap- 
plicable to  the  case  is  correctly  stated  In  the 
answer  of  T.  J.  Mcnrteett  and  wife.  The 
lot  purctutsed  by  the  plaintiffs  was  only  a 
part  of  the  real  estate  owned  by  the  appel- 
lees. The  burying  ground  Is  not  upon  that 
part  sold  by  them  to  the  a^wllants,  but  ap- 
pears from  the  evldoice  to  be  upon  the  por^ 
tion  retained  by  the  appellees.  There  has 
been  as  yet  no  demarcation  of  the  precise 
route  by  which  the  right  of  Ingress  and 
egress  over  the  lands  of  T.  J.  Morrlsett  and 
Harriet  V.  Morrlsett  to  the  reservation  In 
question  is  to  be  enjoyed;  but  there  can  be 
no  doubt  that,  in  accordance  with  general 
principles  govemli^  such  cases,  those  enti- 
tled to  the  easement  ovm  the  lands  hi  ques- 
tion would  be  required  to  exercise  tSt&t  right 
in  subordination  to  the  rights  of  others,  and 
this  Incumbrance,  which  existed  upon  the 
property  of  the  Morrisetts  prior  to  their 
alienation  of  a  part  of  the  estate  charged 
with  it,  would,  in  favor  oC  the  alienee  for 
value,  be  restricted  to  that  portion  of  the 
land  with  which  they  have  not  yet  parted, 
provided  such  restriction  did  not  Inttffere 
with  the  reasonable  use  and  enjoyment  of 
the  easement  by  those  for  whose  benefit  it 
was  created.  There  Is  no  suggestion  that 
the  burying  ground  is  not  as  accessible 
through  and  over  that  portion  of  the  land 
which  T.  J.  Morrisett  and  wife  have  not 
aliened  as  over  that  portion  of  it  which  they 
have  sold  to  the  appellants.  A  court  of  eq- 
uity, therefore,  under  such  circumstances, 
would  require  tbose'ln  whose  favor  the  ease- 
ment exists  so  to  exercise  it  as  to  Impose  the 
burden  upon  Morrisett  and  wife,  and  to  ex- 
onerate the  appellants.  We  do  not  think, 
therefore,  that  this  reservation  constituted 
any  ground  for  the  Interposition  of  the  court. 

We  are,  however,  reluctantly  forced  to  the 
conclusion  that,  in  the  terms  of  sale  adver- 
tised by  the  trustee,  be  exceeded  the  powers 
conferred  upon  him  by  the  deed  of  trust. 
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wbich  alone  Is  the  source  of  hto  authorltjr 
to  act  It  plainly  appears  trmn  tbe  adver- 
tiaement  that  he  undertook  to  sell  for  a  sum 
not  due,  which  was  obviondy  In  exoess  of 
Us  powers.  For  this  reascm,  we  think  the 
decree  of  the  circuit  court  dlssolTlng  the  In- 
junction was  erroneoua 

The  decree  re<dtes  that  the  appellants,  after 
procnrlnff  the  Injunction,  entered  upon  the 
pmpertj,  and  removed  t^erefnon  a  valuable 
brick  building,  and  that  "therefore  they 
dumld  be  left  to  what  remedy  they  may 
have  had  at  hiw»"  and  for  this  reasoi  the  In- 
junction awarded  was  dissolved.  In  thus 
spoliating  property  as  to  the  possession  and 
enjoyment  of  which  they  liad  Invoked  the 
protectioo  of  the  court,  the  complainants  com- 
mitted a  flagrant  and  nnjustlflable  act  It 
was  a  contempt  of  the  court,  for  which,  if 
guilty,  they  might  and  sh<Hdd  have  been 
punished  by  the  Impositltm  (tf  such  pains  and 
poialtiea  as  the  law  denoonces  against  that 
offense.  We  cannot,  however,  concur  with 
the  Glnmlt  court  in  th<"fc<"g  that  the  com- 
plainants bad  thereby  forfeited  <tll  clidm  to 
relief  against  the  improper  exercise  by  their 
trustee  of  the  powers  with  which  he  had 
been  dothed.  It  seenw  to  ns  that  the  duty 
of  tlie  trustee  was  wh(dly  unaffected  by  the 
miscondnct  attributed  to  the  appdlants,  and 
that,  having  transcended  his  power,  it  stlU 
ranahied  the  duty  of  the  court  to  exercise 
the  Jurlsdlctim  conferred  upon  it,  and  to 
omflne  the  trustee  to  the  due  observance  of 
the  provision  of  the  instrument  from  which 
he  derived  his  authority. 

We  are  theref<we  of  oplnhm  that  the  de- 
cree of  the  circuit  court  of  Oheeterfi^  dis- 
solving the  lnjunctl<m  should  be  reversed; 
and,  this  court  proceeding  to  enter  such  de- 
cree as  the  <drcuU  court  at  Ghesterfleld  ought 
to  have  entered,  It  will  be  further  ordered 
and  decreed  that  the  injunction  granted  on 
July  16,  1892.  by  the  judge  of  the  circuit 
court  of  Ghesterfleld  be  perpetuated,  but 
without  pr^ndice  to  the  rights  oC  those  en- 
titled to  the  benefit  of  the  deed  ol  trust  exe- 
cuted by  the  appellants  to  George  B.  Gary, 
trustee,  to  require  the  trustee  ther^  named, 
or  any  substituted  trustee  to  advertise  the 
property  tor  sale,  or  to  proceed  otherwise  as 
they  may  be  advised,  to  wforce  the  said 
deed;  and  that  the  appellants  recover  their 
costs  In  this  court  and  in  the  circuit  court  of 
Chesterfield  county. 


(91  V&.  4X1) 

CLARKE  et  al.  v.  OLIVER  et  al.i 

<8upreme  Court  of  Appeals  of  Virginia.  April 
25.  1895.) 

Liability  of  Trdstkes— MiaAPPROPBiATiou  of 
FuSD— EqoiTT. 

1.  Where  money  was  contributed  to  establiih 
SD  Industrial  at^oof  for  colored  youths,  the  con- 
tributors cannot  require  trustees  to  account  as 


1  Reported  by  F.  8.  Kirkpatrick,  Bsq.,  of  the 
Lynchburg  bar. 


for  a  misapiiropriBtlon  of  the  trust  fuwl,  menly 
because  the  trustee  aubaequeutiy  appropriated  a 
part  of  the  fund  for  a  church. 

2.  A  court  of  equity  will  not  under  its  gen- 
eral powers  to  administer  trusts,  'enforce  a  mere 
legal  demand  for  wwk  and  labor  done  on  prop- 
erty standing  In  tile  name  of  tmstees. 

Appeal  from  circuit  eourt,  Henrico  coun- 
ty; B.  R.  Wellford,  Jr..  Judge. 

Bill  by  one  Clarke  and  others  against  John 
Oliver  and  others  for  an  accounting.  De* 
fendants  had  decree  and  plaintiffs  appeal. 
Affirmed. 

W.  W.  Henry  and  J.  SamL  Parrish,  for 
appellants.  Stiles  &  Holladay  and  Edmund 
WaddUl,  Jr.,  for  appellees. 

KEITH,  P.  In  the  spring  of  1875  certain 
col(H%d  people  purchased  of  Charles  G.Da- 
vis a  lot  of  ground  in  the  dty  of  Richmond, 
on  the  north  line  of  Mocnre  street  with  brick 
buildings  thereon;  and  on  the  22d  of  Aug- 
ust, 1876,  this  property  was  conveyed  to 
John  Oliver,  Colonan  C.  Smith,  and  others, 
who  had  been  in  the  meantime  appointed 
trustees  of  the  Moore  Street  Mlssitmary  Bap- 
tist Church,  by  an  order  of  the  circuit  court 
of  Richmond  city,  entwed  on  the  24th  of 
November,  1875,.  to  hold  the  property  sub- 
ject to  the  payment  of  the  unpaid  purchase 
mon^,  for  the  ben^t  of  the  Moore  Street 
Missionary  Baptist  Church,  according  to  the 
laws  of  the  state  of  Virginia  governing 
the  holding  of  church  property.  The  un- 
paid purchase  money  amounted  to  the  sum 
of  $4,523.62,  which  was  evidenced  by  five 
negotiable  notes  secured  by  a  deed  of  trust 
About  the  same  time  It  appears  that  a 
movement  was  set  on  foot  by  certain  adored 
people  In  the  city  of  Rlchnun^  to  raise  a 
fund  for  the  estahUslmiait  of  -a  industrial 
school,  to  be  known  as  the  "Moore  Street 
Industrial  Society,"  the  design  of  which  was 
to  promote  the  Instruction  of  colored  youth 
in  practical  and  useful  trades,-  and  to  that 
end  to  raise  money  for  the  purchase  of  suit- 
able buildings  and  equipment  In  order  to 
secure  the  money  for  this  industrial  school, 
many  of  the  influential  reeldeuts  of  Rich- 
mond were  -induced  to  subscribe  to  a  fund 
for  that  purpose,  and  by  others  lettras  were 
written  and  testimonials  given,  which  were 
placed  In  the  hands  of  agents,  who  went  to 
Pennsylvania  and  elsewhere  soliciting  as- 
sistance for  this  most  worthy  purpose  from 
the  charitably  disposed.  One  John  Oliver 
appears  to  have  be«i  the  chief  agent  through 
whom,  these  appeals  were  made.  He  was 
active  and  successful  In  procuring  sub- 
scriptions, and  In  the  month  of  March,  1882, 
the  deed  given  to  secure  the  unpaid  pur- 
chase money  resting  upon  the  Moore  Street 
Missionary  Baptist  Church  property  was 
released,  the  sum  secured  thereby  having 
been  paid  off  and  discharged.  In  the  mean- 
time a  controversy  had  arisen  as  to  the 
title  to  this  property.  The  Moore  Street  Mis- 
sionary Baptist  Church  had  negotiated  the 
purchase  of  the  lot  upon  which  the  church 
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and  other  bQUdlngs  stand,  and  had  taken 
the  deed  from  Darls,  their  vendor,  to  tmstees 
tor  ttv  boiaQt,  and  had  hj  atrenuons  ^orts 
asBlated  In  some  decree  in  reUerlng  it  of  the 
lien  for  the  balance  of  the  mipald  purchase 
money.  Be  this  aa  It  may,  however,  certain 
it  Is  that  the  Moore  Street  Missionary  Bap- 
tist Church  was  in  possession,  ^rtth  the  ab- 
solute legal  tiUe,  subject  only  to  the  deed  of 
trust  before  mentioned  in  favor  of  Davis 
for  the  unpaid  purchase  money,  and,  when 
that  incumbrance  was  discharsed,  the  ap- 
parent title  of  the  Moore  Street  Missionary 
Bq^dst  Church,  through  its  trustees,  was 
perfect  and  complete.  Xhose^  however,  who 
had  been  instrumental  in  promoting  the  or- 
ganisation of  the  ludostrlal  school  deto^ 
mlned  to  assot  a  claim  to  this  proi>erty  by 
reason  of  the  fact,  which  is  beyond  dispute, 
that  by  far  the  greata*  part,  if  not  the  whole, 
of  the  purchase  money  bad  been  paid 
out  of  the  money  raised  by  contribntl<mB 
voluntarily  made  by  pezwau  whose  aid  bad 
been  solicited  for  the  erection  and  endow- 
ment of  en  IndnstriiU  school,  and  not  for  the 
establishment  at  a  Baptist  Chm:^.  This 
controvert  between  these  two  organisi- 
tionst  tbe  Moore  Street  Mteidonary  Baptist 
Church  and  those  representing  tbe  industrial 
school,  resulted  in  a  compromise,  and  in 
A]uril,  1880^  a  deed  was  executed  by  ttie 
trustees  of  the  church  and  of  the  Moore 
Street  Industrial  School,  by  which  the  great- 
part  of  this  propwty  was  oonv^ed  for 
the  benefit  of  the  school,  and  with  a  cove- 
nant that,  if  that  portion  of  it  which  remain- 
ed for  the  benefit  of  the  church  should  at  any 
time  cease  tQ  be  lued  for  tellglons  purposes 
and  for  worabip  by  the  said  Moore  Street 
Missionary  Baptist  Church,  It  should  be- 
long to  and  be  used  by  the  M<iore  Street 
Industrial  SchooL  This  arrangement,  which 
it  was  hoped  would  compose  the  difficul- 
ties between  the  church  and  the  adiool,  did 
not  have  that  effect,  and  six  yean  after  ita 
execution  a  bill  was  filed  on  behalf  of  a 
number  of  philntlffs,  suing  for  themselves 
and  others,  contributors  to  the  fund  for  the 
establishment  of  an  industrial  school,  set^ 
ting  out  the  terms  and  condltious  upon 
which  they  had  subscribed,  dedarii^  that 
it  was  for  the  Mtablishment  of  a  school  to  en- 
able colored  3wuth  in  the  sonthon  portloa 
ot  the  United  States  to  acquire  useful  and 
practical  trades,  and  to  become  skilled  labor- 
ers, and  generally  to  elevate  their  condition. 
They  averred  that  they  were  not  solicited 
for  subscriptions  for  any  other  purpose,  and 
that  they  did  not  subscrflte  or  contribute 
any  money  to  any  person  tor  tbe  establish- 
ment of  the  Moore  Street  Missionary  Bap- 
tist Church  on  any  church  whatever;  that 
th^  paid  their  money  to  John  Oliver,  as 
agent,  to  establish  the  said  school,  and  not 
to  build  or  to  aid  or  to  establish  a  church. 
They  then  set  ont  substantially  the  facta 
that  hare  been  narrated,  and  claim  that 
there  Iulb  been  a  diversion  of  the  fund  from 


the  uses  and  purposes  tm  whleb  it  was 
designed,  and  that  tiiis  ap^Ieatlcm  of  the 
inon^  ^voi  them  ft»r  the  industrial 
school  for  the  purchase  of  property  for  the 
Moore  Street  Missionary  Baptist  Church, 
without  tb^  knowledge  ud  consent;  was  a 
gross  perversion  and  misapplication  of 
their  money,  unwarranted  by  law,  and  was 
Inequitable  and  unjust  To  this  bOl  there 
was  a  demurrer,  and  the  first  questiMi  pre- 
sented for  our  dedidon  Is,  does  the  1^ 
state  a  cose  entitling  the  i^aintlflB  to  tbe 
relief  prsyed  for? 

The  contributors  to  this  fund  parted  with 
tbelr  interest  in  1^  mall  when  it  was  ipaid 
their  control  over  it  ceased.  Tbey  are  not 
described  as  persons  belonging  to  the  class 
intended  to  be  benefited  by  the  application 
of  the  fund.  The  money  was  devoted  to  a 
charitable  use.  As  we  have  said,  the  wlMte 
interest  of  the  donors  was  divested.  There 
ronained.  in  them  no  scintilla  of  right  How, 
tiien,  can  tbey  be  heard  in  a  court  of  equity 
with  respect  to  the  disposition  of  it?  Tbwe 
Is  no  such  thing  as  a  resulting  tnurt  with  re- 
spect to  a  charity.  Where  a  fund  has  beui 
devoted  to  a  charity,  which,  If  the  charity 
falls,  will  go  to  others,  those  persons  havIng^ 
hostile  interesta  may,  of  coune^  assert  any 
claim  they  may  have  in  the  subject,  and 
Show  that  the  charitable  use  has  for  any 
cause  failed  and  become  Inoperative  and 
void;  but.  where  the  donor  has  effectually 
passed  out  of  Umself  all  Intwest  In  the  fnnd 
devoted  to  a  charity,  nether  he  nor  those 
dahning  under  him,  have  any  standing  In  a 
court  of  equity  as  to  ite  disposition  and  con- 
troL  The  law  is  so  laid  down  in  the  case  ct 
Ludlam  V.  Higbee,  11  N.  J.  Bq.  342,  wbere 
it  is  said  "that  the  contribntors  to  a  fund 
creating  a  trust  for  mere  charitable  purposes 
cannot  call  the  trustees  of  that  fund  to  an 
account  for  a  misapplication  of  the  fund  or 
any  other  breach  of  the  trust.  Than  must 
be  something  peculiar  in  the  transaction,  be- 
yond the  mere  fact  ot  contribution,  to  give 
a  contributor  to  a  charitable  fund  a  foothold 
In  court  to  mable  him  to  quesUcm  the  dispo- 
sition of  the  fund.** 

It  Is  said  that  a  person  who  goes  Into  a 
court  of  equity  for  such  a  purpose  must  have 
some  interest  in  the  trust  He  must  be  a 
trustee  or  cestui  que  trust,  or  have  some  re- 
versionary interest  in  the  trost  fund.  In 
the  case  just  cited,  the  subscriptions  wwe  to 
a  fund  for  the  purpose  of  bnlldlng  a  dinrch 
at  Cape  May  for  the  b«ieflt  of  visitors  of  all 
denominations  of  Qirlstlans,  and  the  demur- 
rer In  that  case  was  overruled,  because  tbe 
plaintiffs  showed  themselras  to  be  of  the 
class  which  constituted  the  objecta  of  the 
trust,  and  theref(H%  bad  a  right  to  seek  re- 
dress at  the  bands  of  the  court  To  the 
same  efCect  see  Perry,  Trusts,  S  7SS,  wb«e 
it  Is  declared  "that  the  contributors  to  the 
fund  cannot  maintain  a  bill  to  correct  an 
abuse  of  the  fund  by  the  trustees,  unless 
they  are  also  the  cestnls  que  trust"  In  a 
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suit  to  enforce  a  trust.  If  It  appeare  that  the 
plalntiffB  liave  no  direct  Interest  in  the  en- 
forcement of  the  trust,  their  hill  will  be  dls- 
mlssed.  See  Awoclation  t.  Beelcman,  21 
Barb.  565;  Perry,  TrnatB,  |  878;  Story,  Bq. 
Jnr.  S  lieL 

The  case  of  Chambers  t.  Society,  1  B.  Mon. 
215,  is  much  relied  npou  both  by  the  plain- 
tiffs and  defendanta  In  support  of  their  re- 
spective positions.  In  that  case  one  Paw- 
ling, by  his  will,  bequeathed  a  sum  for  the 
benefit  of  the  Baptist  Educational  Society. 
Chambers  subscribed  a  small  amount  to  the 
same  charity,  and  a  part  of  tiie  Pawling 
fund  was  loaned  to  him  by  the  trusteea.  For 
both  of  these  sums  Judgments  at  law  were 
recovered  against  him,  and  he  filed  his  bill 
In  chancery  against  the  trustees  and  others 
enjoining  the  collection  of  these  judgments, 
In  which  he  charges  various  acts  of  mls- 
feflsance  and  abuse  of  their  corporate  pow- 
era,  but  mainly  In  the  misapplication  of  the 
fund  to  other  objects  and  purposes  than 
those  designated  by  the  founder  and  donor. 
He  contended  that  be  was  a  party  to  the 
contract  of  subscription  to  the  fund;  that 
he  had  been  induced  .to  enter  Into  it  by  false 
representations  or  a  suppression  of  the 
truth  in  matters  material  to  its  correct  un- 
derstanding; and  he  therefore  asked  for  a 
dissolution  of  the  contract,  and  a  perpetua- 
tion of  the  injunction  against  the  payment 
of  the  money  subscribed.  Surely  that  case 
Is  not  In  any  degree  analogous  to  the  case 
at  bar.  If  one  of  the  plaintiffs  here  were 
being  sued  by  the  Mlsslonfuy  Baptist  Church 
to  compel  the  payment  of  a  Judgment  ob- 
tained at  law  upon  his  contract  of  subscrip- 
tion, the  allegations  contained  In  the  bill  In 
this  case  would  clearly  entitle  him  to  the 
same  relief  that  was  given  Chambers  in  the 
suit  brought  by  him  against  the  Baptist  Edu- 
cational Society.  It  would  be  a  fraud  upon 
Clarke  and  oth«B  to  allow  the  Moore  Street 
Missionary  Bai>tist  Church  to  recover  of 
them  money  which  had  been  subscribed  to 
a  wholly  different  donee,  for  wholly  differ- 
ent purposes.  It  Is  true  that  the  supreme 
court  of  Kentucky  in  the  course  of  Its  opin- 
ion Indulges  in  observatlonB  unnecessary  to 
the  decision  which  tend  to  maintain  the  po- 
sition of  the  plaintiffs  here.  The  Intimation 
.Is  that  a  party  to  a  contract  of  donation,  or 
the  representative  of  such  party,  may  main- 
tain such  a  bill,  for  It  says  "that  no  private 
individual  can  proceed  against  an  eleemosy- 
nary corporation  unless  he  be  a  party  to  the 
contract  of  donation,  or  a  representative  of 
one  who  Is,  or  Is  interested  In  the  same,  or 
In  the  use  to  which  the  fund  is  donated." 
As  far  as  this  opinion  recognizes  the  right  of 
a  party,  merely  by  virtue  of  his  having  been 
a  subscriber  to  the  fund,  to  maintain  a  bill 
to  control  its  disposition,  we  cannot  concur 
in  it,  though  we  think  the  decree  In  that 
case  was  eminently  proper.  An  information 
or  bill  may  be  exhibited  by  the  attorney  gen- 
eral, as  was  done  in  the  case  of  Gallego's 
T.22e.£.no.3— 12 


Bx'rs  T.  Attorney  GJeneral,  3  Leigh,  487;  or 
a  bill  may  be  filed  by  the  trustees,  or  one  of 
them,  asking  the  aid  of  a  court  of  equity,  or 
by  any  beneficiary  of  the  tmst  calling  upon 
a  court  to  compel  Its  due  execution;  but  the 
question  here  Is  not  as  to  the  Inherent  pow- 
er of  a  court  of  eqully  to  compel  the  due  exe- 
cution of  a  trust,  charitable  or  otherwise; 
Its  power  to  that  end  is  ample.  The  true 
question  Is,  by  whom  may  the  aerdae  of 
those  powers  be  Invoked?  Ili  our  opinion, 
where  contributors  have  subscriljed  to  a 
fund  for  a  charitable  purpose,  and  have  paid 
it  over  to  the  hand  by  which  It  is  to  be  re- 
ceived and  applied,  their  Interest  and  control 
over  it  ceases  and  determines,  and'  whatever  ' 
Jurisdiction  is  thereafter  entertained  by  the 
courts  with  respect  to  the  disposition  and 
control  of  this  fund  must  be  called  Into  ac- 
tive exercise  either  by  the  attorn^  general 
acting  upon  behalf  of  the  public,  or  the 
trustees  charged  with  Its  custody  and  ad- 
ministration, or  by  some  person  having  a 
beneficial  interest  in  the  object  of  the  trust. 
We  are  therefore  of  opinion  that  the  demur- 
rer of  the  trustees  of  the  Moore  Street  Mis- 
sionary Baptist  Church  should  have  been 
sustained,  and  the  bill  dismissed,  and  that 
the  decree  appealed  from  should  be  affirmed. 

Along  with  the  record  In  this  suit  is  present- 
ed the  proceedings  upon  a  bill  filed  by  John 
W.  Williams,  into  which  came  Henry  Bxall 
by  petition,  the  object  of  the  bill  being  to  re- 
cover the  sum  of  $1,587.20,  alleged  to  be  due 
John  W.  Williams,  plaintiff,  for  certain  re- 
pairs placed  upon  the  church,  and  the  sum 
of  $100,  with  Interest  from  October  31,  1S78, 
and  coBtB  due  Henry  Exall,  upon  a  Judgment 
recovered  by  Exall,  and  by  him  assigned  to 
John  Oliver,  for  the  benefit  of  the  Moore 
Street  Industrial  School.  To  the  bill  the  trus- 
tees of  the  Moore  Street  Missionary  Baptist 
Church  were  made  parties  defendant,  and  the 
prayer  Is  for  an  account  of  the  debt  due  to 
Williams,  and  of  the  real  and  personal  estate 
owned  by  the  church,  and  tor  further  and 
general  relief.  It  Is  not  pretended  that  there 
was  auy  lien  of  any  kind  for  the  claim  of 
Williams.  The  bill  seems  to  proceed  upon 
the  Idea  that,  because  the  work  was  done 
upon  property  standing  in  the  name  of  trus- 
tees, a  court  of  equity,  under  Its  general  pow- 
er to  administer  a  trust,  should  compel  its 
payment.  This  proposition  cannot  be  main- 
tained. The  plaintiff  here  Is  seelclng  to  en- 
force a  purely  legal  demand  for  work  and 
labor  done  and  materials  furnished  in  the 
repair  of  a  church.  That  the  prbperty  is 
church  property,  and  that  the  legal  title  to 
it  Is  In  trustees,  in  no  manner  affects  the 
rights  and  remedies  of  those  seeking  to 
charge  it.  In  the  absence  of  a  statute,  it 
cannot  be  subjected  in  equity  any  more  than 
at  law  until  a  Hen  has  been  acquired;  that 
is  to  say,  a  right  to  charge  the  property  spe- 
cifically with  the  demand  of  the  plaintiff. 
The  case  of  Linn  v.  Carson,  32  Urat.  170,  Is 
relied  upon  by  the  appellants  to  sustain  their 
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contention.  That  case  rests  upon  its  own 
peculiar  tacts  and  clrcomstances,  and  we  do 
not  consider  that  It  Is  autborlty  by  wnicta 
we  should  be  controlled  In  passing  upon  the 
controTersy  now  before  us.  We  are  of  opin- 
ion, therefore,  that  the  decree  of  the  clrcnlt 
court  dismissing  the  -bill  brought  by  Wil- 
liams, who,  as  we  hare  seen,  had  no  lien  of 
any  kind  against  the  property  which  he 
sought  to  charge^  but  who  came  Into  a  court 
of  equity  to  enforce  a  simple  contract,  was 
clearly  right,  and  that  It  also  most  be  af- 
flrmed. 


.  (44  8.  c.  m) 

McGRBERY  t.  DAVIS. 
(Supreme  Court  of  Sooth  CazoUoa.    April  3Xi, 
1886.) 

MaKBUOK  — DtTOKOB —  CONFUCT  OW  LaWB — FOR- 
BlOn  JUOOMEST— JCBISDIOTION. 

1.  Marriage  Is  a  dvil  contract,  and  not  a 
res  or  Btatos. 

2.  The  common-law  doctrine  of  dlTotee  ob- 
tains in  South  Carolina. 

3.  A  citizen  of  Soath  Carolina  was  married 
ID  New  York  to  a  citizen  of  that  state,  and 
immediately  thereafter  the  partiea  contlnned  to 
reside  In  South  Carolina,  till  the  wife  left  her 
husband,  and  resided  in  Illinois.  Jud^ent  of 
divorce  was  there  obtained,  in  accordance  with 
laws  of  Illinois,  but  without  personal  serrice  on 
or  appearance  of  hosband,  on  a  ground  not  rec- 
ognized as  eanse  for  divorce  in  New  York  or 
South  CaroliuEL  Held,  that  the  Illinois  judg- 
ment was  void  In  South  Carolina. 

4.  Artlde  4,  {  1,  of  the  United  States  con- 
stitatlon,  proTiding  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  Judicial  pro- 
ceedings of  every  other  state,  and  the  act  of 
congress  (1  Stat  122)  providing  that  records 
and  proceedings  thereof,  properly  authenticated, 
shall  have  saob  faith  and  credit  given  them  in 
every  court  in  the  United  States  as  they  have 
in  the  state  whence  they  may  be  taken,  doeti  not 
prevent  an  inquiry  into  the  jurisdiction  of  the 
court  rendering  such  jndgmeat 

6.  A  status  accorded  in  one  state  has  no 
extraterritorial  operation,  and  is  not  thereby  es- 
tablished in  another. 

0.  Under  a  statute  providing  that  marriages 
contracted  while  either  party  has  a  former  hus- 
band or  wife  living  shall  be  void,  except  the 
marriage  of  a  divorced  person,  the  divorce  re- 
ferred to  must  be  valid. 

7.  Dower  can  be  defeated  only  under  sec- 
tion 1903  of  the  Revised  Statutes,  providing 
that  where  a  wife  elopes,  and  Is  not  thereafter 
reconciled  with  her  husband,  she  idiall  forfeit 
dower,  and  cannot  be  defeated  by  estoppel. 

8.  Dower  is  based  upon  the  Talaable  consid- 
eration of  marriage. 

Appeal  from  comnum  pleas  circuit  court  of 
Richland  county. 

Action  t<a  specific  perfonnance  brought  by 
Charles  W.  McCreery  against  J.  Henry  Da- 
TlB.  Defendant  bad  Jndgment,  and  plaintiff 
appeals  therefrom,  upon  the  following 
grounds  and  ezceptlmis:  "(1)  Because  his 
honor  held  that:  'According  to  the  imlform 
declstons  of  the  courts  of  this  state,  marriage 
has  been  adjudged  to  be  a  drll  contract.'  (2) 
Because  his  htmor  held  that:  'Assuming  that 
marriage  Is  a  civil  status,  that  can  be  modi- 
fled  or  changed  by  the  law  of  the  domicile, 
It  does  not  follow  that  the  judgment  of  di- 
vorce changing  the  matrimonial  status  of 


Mrs.  Rhoda  McCreery  In  Illinois  can  have 
the  effect  of  dluKdvIng  the  matrimonial  status 
or  rdatlons  of  her  husband  as  a  cltixen  of 
South  Carolina.  It  cannot  hare  socb  effect 
If,  as  universally  conceded,  each  state  has  the 
sovereign  right  to  fix  and  regulate  the  do- 
mestic status  of  ItB  own  dtisens.  The  judg- 
ment of  divorce  granted  Mrs.  Rhoda  Mc- 
Creery In  Illinois  cannot  affect  the  matri- 
monial status  of  her  husband.  Charles  W. 
ilcCneey,  as  a  citizen  of  this  state,  under 
sectloa  1  of  article  4  of  the  constitution  of 
the  United  States,  giving  faith  and  credit  to 
fordgn  judgmmts  In  this  state.  This  pro* 
vUdon  of  the  constitntion  of  the  United  States 
was  never  Intended  to  afford  <me  state  the 
means  of  fljilng  or  ohwnglrg  the  marital  sta- 
tus of  the  dtlseaDs'of  another  state,  in  hos- 
tility to  the  laws  aod  public  pidlcy  of  the 
latto*  state  with  refwence  to  marriage.  To 
give  such  effect  to  this  coustlttttlonal  prori- 
sion  would  be  to  ai^thorlse  one  state  to  legis- 
late for,  and  to  control  the  domestic  poUey 
to  govern  In,  another  state.  If  divorces  could 
be  granted  for  any  cause  In  this  state,  public 
policy  might  donand  a  recognition  in  this 
state  of  the  judgment  of  divorce  granted  in 
Illinois.  No  country  will,  however,  ccmsoit 
to  recognise  a  foreign  judgm^t  which  Is 
contrary  to  Its  views  of  public  policy  and 
morality.  If  cme  state  has  the  miq,uestloned 
right  to  adopt  and  enforce  Its  own  domestic 
policy  with  reference  to  marriage  and  di- 
vorce, the  same  right  must  be  accorded  to 
every  other  state.  If  Gbariea  W.  McCreeiy's 
marriage  is  to  be  regarded  as  oontncted  in 
South  Carolina,  his  present  marital  status  or 
condition  must  be  determined  by  the  ded- 
slons  of  OUT  own  courts  with  reference  to 
marriage.  This  court  will  not  undertake  to 
overrule  the  wellsettled  law  of  this  state  re- 
lating to  the  marriage  contract.  In  <»-der  to 
change  the  matrimonial  status  of  Charles  W. 
McCreery  In  this  state  to  suit  the  changed 
status  of  his  wife  under  the  laws  of  Illi- 
nois.' &)  Because  his  honor  held  that:  *Re< 
gardlng  the  marriage  of  Charles  W.  McCree- 
ry as  having  been  contracted  In  South  Caro- 
lina, I  oondnde,  as  matter  of  law,  that  the 
judgment  of  divorce  granted  In  tiie  fltate  of 
lUiDois  at  the  instance  of  Mrs.  Rhoda  Mc- 
Creo'y  did  not  dissolve  the  matrlnumlal  sta- 
tus of  her  husband,  Charles  W.  McCreery, 
In  this  state.  If  the  judgmoit  of  divorce 
granted  in  Illinois  could  have  the  effect  of 
dissolving  the  matrimonial  relations  of 
Charles  W.  McCreray  In  this  stat^  it  could 
not  divest  the  Inchoate  right  of  doww  of  his 
wife,  Mrs.  Rhoda  McCreery,  In  the  first  lot 
of  land  referred  to  In  the  agreement  between 
plaintiff  and  d^endant,  of  which  Charles  W 
McCreery  was  seised  In  fee  prior  to  the  date 
of  said  judgment  of  divorce.  The  statute 
ot  Illinois  also  reserves  the  wife's  right  of 
dower.'  (4)  Because  his  honor  held  that: 
'If  the  manlage  of  Charles  W.  McCreery  is 
to  be  regarded  as  having  been  contracted  In 
the  state  of  New  York,  the  judgment  of  (U- 
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Torce  granted  In  Hilnols,  vnder  tbe  New 
York,  dedslons,  could  not  have  tbe  ^ect  of 
dlsaolTlng  the  matrimonial '  rations  of 
Cliarles  W.  McGreeiy.*  GS)  Because  his  honor 
held  that:  'Gmsldalng  the  marriage  of 
Oharies  W.  McCreery  as  contracted  eithw  in 
this  state  or  In  New  I  conclude,  as 

matter  of  law,  that  the  Jndgmoit  of  divorce 
granted  in  Cook  county,  in  the  state  of  Illi- 
nois, upcm  the  application  of  pl^nUfTs  wife, 
Mrs.  Bhoda  McCreerjr,  does  not  disBolve  the 
matrimonial  relatiims  of  bae  husband,  the 
plaintiff,  Charies  W.  McC5reery,  as  a  dtljen 
of  this  state.'  (6)  Because  his  honor  wred 
fai  passing- upon  the  marital  status  of  Charles 
W.  McGreery,  whereas  it  was  only  necessary 
to  the  decision  of  this  case  to  pass  ppon  the 
marital  status  of  Bhoda  McOreery.  (7)  Be- 
cause his  houOT  should  have  hdd  tiiat  under 
the  constltuticHi  of  the  United  States,  and  the 
acts  of  omgress  passed  in  pursuance  thereof, 
the  judgment  of  divorce  granted  by  the 
courts  of  nUnois  Is  valid  and  binding  in  the 
courts  oi  this  state.  (S)  Because,  it  uavlng 
been  admitted  that  the  proceedings  A>r  di- 
vorce were  regular,  and  the  judgment  there* 
In  valid,  and  in  accordance  with  the  laws  of 
the  state  of  IlIin<Ai,  it  was  em»r  to  hold  that 
the  said  judgment  was  ineffectual  to  dlrac^ve 
the  marriage  contract  In  this  state.  (9)  Be- 
cause his  hODxa  held  that:  The  plaintiff  Is 
not  entitled  to  compel  spedflc  perf  (Hrmance  of 
the  agreement  by  the  defendant,  J.  Henry 
Davis,  and  that  plaintiff's  complaint  be  dis- 
missed, with  GoefaB.'  Cl^  Because  his  honor 
held  that:  The  doctrine  of  estoppel,  as  to 
Mrs.  Bhoda  UeCreery,  need  not  be  consld- 
oed,  as  she  la  not  a  party  to  this  action.*" 
Affirmed. 

Lyles  &  Muller,  for  ajtpellant  Alston  & 
Patton,  for  respondeat 

POPB,  J.  On  the  3d  day  <^  January,  189S. 
the  plaintiff  and  d^endant  entered  Into  a' 
written  agreement  whereby  the  plaintiff,  ix  a 
valuable  omrideratlon.  agreed  to  sell  and  con- 
v^  to  the  defendant,  free  of  Incumbrance  or 
defCK^t  ot  title  of  any  character,  two  certatai 
lots  of  land  tftuate  in  the  county  of  Richland, 
In  the  state  of  South  Oanrilna.  When  the 
plaintiff  tendered  his  deeds  of  conveyance  of 
said  two  lots  of  land  to  the  defendant,  the 
defendant  refused  to  accept  said  deeds,  dalm- 
Ing  that  the  same  were  not  tree  from  incnm- 
brance  or  dtf  ect  of  tl^.  In  this  respect,  name- 
ly, that  th^  was  no  renunda^m  Indorsed  on 
said  deed  of  the  dower  of  Rhoda  Baldwin  Mc- 
Oreery,  the  wife  of  the  plaintiff;  and  the  said 
defendant  still  refused,  said  deeds  aftor  he 
had  exhibited  to  him  a  certified  copy  of  a 
jndgm«it  of  the  circuit  court  of  GocA  county, 
in  the  state  of  Bilnols,  in  an  action  wher^ 
the  said  Bhoda  Baldwin  McCreery  was  i^ain- 
ttff  and  the  said  Oiaiies  W.  McCreery  was 
defendant,  rendered  at  tbe  May  term,  1891,  of 
said  court,  and  wherein  the  boads  of  matrl- 
.mony  theretoffoe  existing  between  the  said 
Bhoda  and  Chailes  were  dl88<Aved.  On  the  3d 


of  February.  1883,  Ihe  platotiff,  CSiarles  W.  ^ 
McOreery,  commenced  his  action,  by  summons 
and  complaint,  a^inst  the  defendant,  J.  Hen- 
ry Davis,  In  the  court  of  rommon  pleas  for  - 
BicUand  county.  In  the  state  of  South  Car- 
olina, tac  a  jtidgment  requiring  th^  said  J. 
Henry  Davis  to  specifically  perform  bis  con- 
tract, and  that  whea  the  plaintiff,  Charles  W. 
McCreery,  shotiid  deliver  his  deed,  with  full 
warranty,  tos  said  two  lots  of  land,  to  the 
defendant,  J.  Henry  Davis,  he  should  accept 
the  same,  and  pay  the  purchase  money  there- 
for to  Charies  W.  McCreery.  The  defendant. 
In  hiB  answer,  admitted  the  facts  set  up  In  the 
cnnplalnt,  *'exc^  that  he  denies  that  the 
title  off«ed  him  b;  the  said  plaintiff  is  free 
from  detects  or  Incombrances;  and  he  al- 
leges that  the  said  deeds  ot  conveyance  offer- 
ed him  by  said  plaintiff  are  defective,  in  this: 
that  the  said  pl^Uff  Is.  and  at  the  time  men- 
ticmed  in  said  complaint  was,  a  married  man, 
and  that  his  ^e  was,  and  Is  now,  alive,  ar^d 
that  said  deeds  of  conveyance  bear  no  renun- 
ciation of  dower  by  Us  said  wife."  ^e 
cause,  being  thus  at  lasae,  came  on  to  be 
heard  by  his  honor.  Judge  Wltherspoon,  at 
the  spring  (1883)  term  of  the  court  of  omi- 
mon  pleas  for  Bicbland  county,  in  the  state 
of  South  Garollna,  on  the  pleadings,  and  on 
the  foUowing  written  agreement  as  to  the  ad- 
nritted  fiicts: 

"(1)  That  on  or  about  the  4fh  day  of  Feb- 
ruary, 1885,  the  plaintiff,  then  and  ever  since 
a  ritisen  of  the  city  of  Columbia,  stete  of 
South  Carolina,  was  lawfully  married,  in  the 
dty  of  BrotAiIyn.  in  the  stete  of  New  York,  to 
one  Bhoda  Baldwin,  then  a  cltlz«i  of  Brook- 
lyn, and  stete  at  New  Toric.  That  vwy  short- 
ly thereafto:  the  plahitiff.  with  his  wlfe^  re- 
turned to  the  said  dty  of  Columbia,  stete  of 
South  Carolina,— his  said  place  ot  residence,— 
where  thc^  Uved  togetiier  as  husband  and 
wlto  until  on  or  about  the  7th  day  of  June, 
1887,  at  which  date  his  said  wife  left  his  home 
and  home,  and  moved  to  the  dly  ot  Cblcago, 
Gook  county,  stete  of  Bilnols.  Tbat  on  the 
14tta  day  of  March,  1891.  the  said  Bhoda  Mc- 
Oreery. plaintiff's  wife,  filed  in  the  cbcult 
court  of  said  Cook  county,  stete  Illinois  (a 
court  of  record,  and  general  jurisdiction),  her 
laa  of  complaint  agahist  the  idatetiff.  toe  a 
divorce  a  vinculo  matrimonii  from  him.  In 
whldi  cmnidiant  she  alleges  that  she  was  an 
actual  resident  of  the  county  of  Cook,  and  had 
been  for  more  than  20  months,  then  last  past, 
a  resident  of  the  stete  of  Bllnois;  that  on  the 
4th  day  of  Febmary,  1885,  she  was  lawfully 
married  to  the  said  Charles  W.  McCre«y, 
and  from  that  time  until  about  the  7th  day  of 
June,  1887,  she  lived  with  the  aald  Charles 
W.  McCreery,  as  his  wife,  at  which  time  she 
was  compelled  to  leave  him  on  account  of  his 
extreme  and  r^ieated  cmelty  to  her.— and 
further  alleging  ana  setting  taeth  In  detell  his 
acte  of  mieity  towards  ha:;  extreme  and  re- 
peated cruelty  being  one  of  the  causes  tor 
which  dlvwces  are  granted  in  the  statute  law 
of  said  stete  of  Bllnois.  That  thereupon  there 
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Issued  out  of  said  court,  and  under  the  seal 
tha-eof,  tlie  people's  writ  ot  sammona,  direct- 
ed to  the  sheriff  of  said  Cook  county  to  ex- 
ecute. That  Bald  Bummons,  and  due  notice 
ot  the  filing  thereof  and  of  the  complaint, 
were  served  upon  the  plaintiff  by  publication, 
in  strict  acccvda'nce  with  the  laws  of  the  state 
of  Illinois,  but  this  plaintiff  did  not  appear, 
answer,  or  demur  to  said  complaint  That 
thereafter,  to  wit,  at  the  May  term,  1891, 
thereof,  there  was  filed  in  said  circuit  court 
of  CooK  county  a  decree  affirmatively  finding 
the  facts  alleged  In  the  complaint  of  the  said 
Rhoda  McCreery,  and  ordering,  adjudging, 
and  decreeing  that  the  bonds  of  -matrimony 
theretofore  existing,  between  the  said  Rhoda 
McCrea7  and  this  plalnMff  be  dissolved,  a 
copy  of  which  decree  Is  hereto  attached,  as 
Exhibit  B,  and  made  a  part  of  this  agree- 
ment  (2)  That  plaintiff  was  seised  In  fee  of 
the  premises  first  descrioed  In  said  agreement 
prior  to  the  date  of  the  said  decree  of  divorce, 
and  that  he  acquire<l  title  to  the  premises  sec- 
ond described  in  said  agreement  subsequent 
to  the  date  of  said  decree  of  divorce.  (3) 
That  by  the  statute  law  of  the  state  of  Illi- 
nois (1  Starr  &  C.  Ann.  St  p.  804,  par.  14)  it  U 
provided:  'If  any  husband  or  wife  Is  divorced 
for  the  misconduct  of  the  other,  except  when 
the  marriage  was  void  from  the  beginning, 
he  or  she  shall  not  thereby  lose  dower  nor  the 
braefit  of  any  such  Jointure;  but  If  such  di- 
vorce shall  be  for  bis  or  her  own  fault  or  mis- 
conduct such  dower  or  jointure,  and  any  es- 
tate granted  by  the  laws  of  this  state  in  the 
real  or  personal  estate  of  the  other,  shall  be 
forfeited.'  That  In  volume  1,  at  page  896, 
par.  1,  of  said  Starr  &  Curtis'  Annotated  Stat- 
utes, it  Is  provided  that  the  estate  of  coiu*tesy 
is  hereby  abolished,  and  the  surviving  hus- 
band or  wife  shall  be  endowed  of  the  third 
part  of  all  the  lands  whereof  the  deceased 
husband  or  wife  was  seised  of  an  estate  of 
inheritance  at  any  t'me  during  the  marriage, 
unless  the  same  shall  have  been  relinquished 
in  l^al  form.'  (4)  That  by  this  act  of  the  leg- 
islature of  the  state  of  New  York,  passed  In 
1828,  now  section  1750  of  the  Code  of  Proced- 
ure of  said  state.  It  Is  provided:  'In  either  of 
the  following  cases,  a  husband  or  wife  may 
maintain  an  action  against  the  oih&c  party  to 
the  marriage,  to  procure  a  judgment  divorcing 
the  parties,  and  dissolving  the  marriage,  by 
reason  of  the  defeu^Iant's  adultery:  (1) 
Where  both  parties  were  residents  of  this 
state  where  the  offence  was  committed.  (2) 
Where  the  parties  were  married  in  this  state. 
(3)  Where  the  idalntlff  was  a  resident  of  this 
state  when  the  offence  was  committed,  and  la 
a  resident  thereof  when  the  actitn  is  com- 
menced. (4)  Where  the  offence  was  commit- 
ted within  the  state,  and  the  Injured  party 
when  the  action  Is  commenced  Is  a  resident  of 
the  atate.*  (5)  It  Is  admitted  that  the  deed 
tendered  the  plaintiff  did  not  have  a  renuu- 
«laUon  of  dower  by  Mrs.  Rhoda  McCreery, 
wife  of  gmntfx. 
"BzlilbU  B.  'State  of  Ullnoia,  Oook  Coun- 


ty—ss.:  Circuit  Court  of  Cook  County,  May 
Term,  A.  D.  1891.  Rhoda  McCreery  va. 
Charles  W.  McCreery.  Bill.  This  day  came 
again  the  said  complainant  by  John  C.  Hen- 
dricks and  Charles  Bary,  Esq.,  as  solicitors, 
and  It  appearing  to  the  court  that  said  de- 
fendant has  had  due  notice  of  the  pendency 
of  this  suit  by  publication  and  mailing  no- 
tlce  according  to  the  statute  in  such  case 
made  and  provided;  that  the  default  of  said 
defendant  was  taken,  and  the  complainant's 
bill  of  complaint  herein  taken  as  confessed 
by  said  defendant;  and  the  court  having 
heard  the  testimony  in  open  court  in  sup- 
port of  said  bill  of  complaint  (a  certificate  of 
which  evidence  Is  filed  herein),  and  now  be- 
ing ful^  advised  In  the  premises,  doth  find 
that  the  complainant  Is  an  actual  resident  of 
Cook  county,  and  has  been  a  resident  of  the 
state  of  Illinois  for  oybt  one  whole  year  pri- 
or to  the  flUng  of  the  bill  In  this  case,  and 
that  the  defendant  has  been  guilty  of  ex- 
treme and  repeated  cruelty  towards  the  com- 
plainant as  charged  in  ■  the  complainant's 
bill  of  complaint  On  motion  of  said  solicit- 
ors tor  the  complainant  it  Is  ordered,  ad- 
judged, and  decreed,  and  this  court  by  vir- 
tue of  the  power  and  authority  therein  vest- 
ed, and  the  statute  in  such  case  made  and 
provided,  dotb  ord^,  adjudge,  and  decree 
that  the  bonds  of  matrimony  heretofore  ex- 
isting between  the  complainant,  Rhoda  Mc- 
Creery, and  the  defendant  Charles  W.  Mc- 
Creery, be,  and  tiie  same  are  hereby,  dis- 
solved; and  the  same  ore  dlaaolved  aoowd- 
Ingly.' " 

Thereafter,  to  wit  on  the  31st  day  4^  May, 
1893,  his  honor.  Judge  Wltherspoon,  decreed: 
"Considering  the  marriage  of  Charles  W. 
McCreery  as  contracted  either  In  this  state 
or  in  New  York,  I  conclude,  as  matter  of 
law,  that  the  Judgment  of  divorce  granted 
In  Cook  county,  in  the  state  of  Illinois,  upon 
the  application  of  plaintiff's  wife,  Mrs.  Rho- 
da McCreery,  does  not  dissolve  the  matri- 
monial relation  of  her  husl>and,  the  plaintiff, 
Charles  W.  McCreery,  as  a  citizen  of  this 
state  I  f  uHher  conclude,  as  matter  of  law, 
that  the  plaintiff  is  not  entitied  to  compel 
specific  performance  of  the  agreement  by 
the  defendant  J-  Henry  Davis,  and  that 
plaintiff's  complaint  must  be  dismissed,  with 
costs.  The  doctrine  ot  estoppel  need  not  be 
considered,  as  she  is  not  a  party  to  this  ac- 
tion. It  Is  ordered  and  adjudged  that  the 
plaintiff's  complaint  be  dismissed,  with  coeta." 

Thereupon  tiie  plaintiff  appealed  to  this 
court,  upon  10  grounds,  which  are  designed 
to  present  lii  Its  different  phases,  the  ques- 
tion  ot  the  duty  of  our  courts  (we  mean  the 
courts  of  this  state)  to  recognize  as  valid  the 
jndgmrait  of  the  circuit  court  for  Cook  coun- 
ty. In  the  state  of  Illinois,  whereby  Rhoda 
McCreery  and  Charles  W.  McCreery  were 
declared  no  longer  man  and  wlf&  We  wiU 
not  reproduce  in  this  opinion  these  grounds 
of  appeal,  but  direct  that  they  be  Included 
in  the  report  ot  this  caa«. 
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So  far  as  marriage,  and  the  estate  of  the 
wife  in  the  lands  of  which  her  husband  was 
seised  In  fee  during  corerture,  which  Is 
called  "dower,"  are  concerned,  as  fixed  un- 
der the  laws  of  this  comnumwealth,  they  are 
what  were  fixed  for  each  under  the  common 
law  of  the  mother  country.  The  doctrines 
of  the  common  law  pertaining  to  marriage 
and  dower  are  too  well  understood  to  need 
any  extended  reference.  The  union  of  one 
man  with  one  woman  for  life,  in  matrimony, 
is  a  mystery.  In  nature,  man  and  woman, 
each  for  himself  and  herself,  are  endowed 
with  those  qualities  that  attract  and  attach 
each  to  the  other.  They  were  made  for  each 
otbOT.  In  marriage  (we  speak  It  reverently) 
they  gratify  the  propensities  which  are  un- 
lawful otherwise  to  gratify.  They  procreate 
by  this  union  the  species,  and  thereby  pw- 
petoate  the  race.  Their  mysterious  union  is 
the  source  of  unalloyed  pleasure.  In  the  up- 
lifting and  development  of  the  natures  of 
both  parties  composing  It  Its  very  design 
Is  Its  continuance  until  dissolved  by  death. 
It  is  a  unit  in  social  life.  A  combination  of 
such  units  makes  up  society.  Government 
Itself  is  but  the  creation  of  society,  whereby 
life,  liberty,  and  property  are  protected. 
The  form  of  such  government  is  the  choice 
of  the  units  composing  It,  and  all  laws  are 
but  the  expression  of  rules  which  the  many 
units,  as  composing  society,  may  prescribe 
tar  their  control.  No  Individual  human  crea- 
ture can  attain  excellence  in  life,  In  thought. 
In  action,  without  an  ideal  Ijefore  his  or  her 
eyes  at  which  they  make  an  effort  to  attain. 
Without  this  ideal  the  individual  may  be 
said  to  drift  Society  being  made  up  of 
these  Individual  human  creatures,  and  gov- 
ernment t>eing  their  creature,  these  Ideals  be- 
come Incorporated  in  the  framework  of  their 
government  One  of  the  Ideals  before  the 
minds  of  the  members  of  society  is  progres-  j 
sive  developm^t  Granted  that  It  Is  never 
fully  attained;  still  progress  towards  the 
goal  fixed  by  the  Ideal  is,  In  the  nature  of 
things,  Imprtyvement  Now,  all  admit  that 
the  true  ideal  In  marriage  Is  such  a  perfect 
union  that  It  leads  to  the  Indestnictibllity  of 
the  relation  of  man  and  wife;  for,  In  Its 
very  Inception,  such  Is  the  declared  purpose 
of  the  parties  to  it,  and  of  the  society  In 
which  It  occurs.  Such  Is  in  exact  accord- 
ance with  the  moral  law,  "And  they  twain 
shall  be  one  flesh."  England  held  this  view 
for  centuries,  and  while  she  held  it  the  13 
coloolea  in  America  were  planted,  each 
adopting  this  view  of  the  mother  country. 
Of  these  13  colonies,  South  Carolina  was. 
one,  and,  vrlth  the  exception  of  the  interval 
between  the  years  1872  and  1878,  she  has 
constantly  retained  this  view.  If  others 
have  drifted,  she  cannot  be  so  charged  to 
have  done.  The  appellant  here  contends 
ttiat  marriage  Is  not  a  civil  contract  hut  a 
status, — a  condition;  that  marriage  is  a  res 
tiiat  accompanies  the  husband  and  wife,  or 
eitbor  of  them,  wherever  they,  ot  either  of 


them,  may  be  domiciled.  Is  marriage  a  sta- 
tus,—not  a  contract?  Is  It  true  tliat  altliough 
formed  by  a  contract  by  one  man  and  one 
woman,  whereby  they,  each,  for  life,  be- 
ctHue  husband  and  wife,  when  the  imion  is 
complete  the  man  has  the  status  of  hus- 
band, and  the  woman  the  status  of  wife,  sep- 
arate and  apart  from  the  civil  contract?  Is 
it  true  that  this  status,  in  each,  may  be  said 
to  exist  when  separate  and  apart?  Is  it 
true  that  this  status  in  both,  or  either  one, 
of  them  Is  a  res?  Is  It  true  that  either  one 
of  them,  by  becoming  domiciled  in  a  state 
different  from  that  in  which  the  other  is 
then  domiciled,  thereby  gives  a  Jurisdiction 
to  the  court  of  the  state  of  the  new  domi- 
cile of  the  status  of  such  husband  or  wife' 
there  domiciled,  by  which  the  res  is  under 
the  contn^  of  the  courts  of  the  new  domi- 
cile, through  which  the  res  may  be  destroyed 
therein?  Is  it  so.  tliat  under  the  constitu- 
tion of  the  United  States,  and  Its  subsequrait 
legislation  to  enforce  It  whereby  me  acta 
and  Judgments  of  one  state  must  be  given 
by  every  other  state  the  same  force  and  ef- 
fect had  in  the  state  where  the  act  was 
passed  or  the  Judgment  rendered,  a  Judg- 
ment* 6f  the  state  of  lUInols  rendered  In  an 
action  of  Rhoda,  the  wife,  against  Charles, 
the  husband,  for  an  absolute  divorce,  grant- 
ing said  divorce,  to  which  action  he  did  not 
appear,  answer,  or  demur  (he  being  then 
domiciled  in  South  Carolina),  must  be  recog- 
nized by  the  courts  of  South  Carolina  as 
valid  in  South  Carolina,  notwithstanding  the 
state  of  South  Carolina  grants  no  divorces, 
and  especially  for  the  cause  of  saevitia,  on 
which  ground  this  alleged  divorce  was  grant- 
ed? Or,  on  the  other  hand.  Is  It  true  that 
the  doctrine  that  "once  married  always  mar- 
ried, until  one  of  the  parties  dies."  obtains  so 
firmly  In  this  state  that  i'  the  court  of  any 
state  grants  a  divorce  to  either  Charles  or 
Ehoda  MeCreery  for  any  cause  save  that  of 
aduitei*y,  such  Judgment  will  not  be  respect- 
ed here?  We  use  the  qualifying  words,  "of 
adultery,"  because  divorces  are  recognized 
by  the  state  of  New  York,  where  this  mar- 
riage was  solemnized,  for  this  cause  alone. 
We  have  been  delighted  with  the  tone,  the 
ability,  and  the  fidelity  with  which  each  side 
to  the  controversy  hiis  presented  its  views. 
That  we  have  been  interested,  is  true.  That 
we  have  been  left  In  some  doubt  at  times,  is 
true.  But  that  the  conclusion  we  have 
reached  is  now  entirely  satisfactory  to  us.  Is 
equally  true. 

These  parties,  Charles  W.  and  Rhoda  Me- 
Creery, were  married  in  the  state  of  New 
York,  but  Immediately  thereafter  removed 
to,  and  were  domiciled  in.  South  Carolina, — 
the  home  of  the  said  Charles  W.  McCreei?. 
We  are  Inclined  to  think  that  this  contract 
of  marriage  wore  a  twofold  aspect  or  char- 
acter; partaking  of  certain  characteristics 
under  the  laws  of  New  York,  and  partaking, 
again,  of  certain  characteristics  under  the 
laws  of  the  state  of  South  Carolina,  where  It 
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was  to  be  performed.  Story,  Confl.  Laws,  i 
299;  2  Kent,  Comm.  460.  But,  concerning 
this  phase  of  this  matter,  we  do  not  feel  that 
It  will  be  profitable  to  devote  any  time  to 
Its  discussion;  for  the  divorce  In  this  case,  If 
It  be  a  divorce,  was  for  a  cause  not  recog- 
nized In  the  state  of  New  York,  or  that  of 
South  Carolina.  Confessedly,  the  contract 
was  entered  into,  therefore,  where  saevitia, 
was  not  recognized  as  a  ground  for  divorce. 
If  Mr.  Bishop  or  Mr.  Black  or  Mr.  Freeman 
be  correct  In  their  respective  views  that  mar- 
riage creates  a  relation  between  husband 
and  wife  which  clothes  each  one  of  them 
with  a  status,  and  that  this  status,  in  each 
one  of  them,  is  entitled  to  be  treated  as  a 
res,  then  it  will  be  a  matter  of  no  moment 
where  this  marriage  was  celebrated,— wheth- 
er in  New  York  or  in  South  Carolina,  or,  for 
that  matter,  in  any  other  country.  This 
view  is  presented  most  ably  by  Mr.  Bishop 
in  his  work  on  Marriage,  Divorce,  and  Sep- 
aration, to  which  we  will  have  occasion  here- 
after to  refer;  and  such  is  his  will  power 
and  his  rugged  strength  in  stating  his  propo- 
sitions, together  with  the  masterly  arrange- 
ment observed  in  presenting  them,  tha.t.lt  la 
with  difficnity  one  escapes  his  conclusions. 
We  cannot  but  be  impressed,  however,  with 
the  view  that  be  has  taken  too  much  for 
granted  when  he  announces  that,  although 
marriage  is  entered  into  by  the  parties  to  it 
under  a  contract,  yet  that  as  soon  as  the 
contract  is  executed,  at  once,  there  is  breath- 
ed Into  the  relation  an  import  far  higher 
than  a  contractual  relation;  in  flue,  that  a 
status  becomes  thereby  assigned  to  the  par- 
ties, over  and  above  and  beyond  that  of  any 
contract  He  cites  in  support  of  his  theory 
the  facta  that  all  contracts  may  be  annulled 
by  the  parties  who  create  them,  except  mar- 
riage, tander  which  neither  party  to  it,  nor 
both  parties  to  it,  can,  of  themselves,  ter- 
minate it  and  that  the  law  alone  can  extin- 
guish the  contract  of  marriage.  He  masses, 
BO  to  speak,  the  difficulties  in  viewing  it  as 
a  contract  as  follows:  "Marriage,  as  dis- 
tinguished from  the  agreement  to  marry,  and 
from  the  act  of  becoming  married,  Is  the 
civil  status  of  one  man  and  one  woman  le- 
gally united  for  life  with  the  rights  and 
duties  which,  for  the  establishment  of  fam- 
ilies and  the  multiplication  and  education  of 
the  species,  are,  or  from  time  to  time  may 
thereafter  be,  assigned  by  the  law  to  matri- 
mony," "We  know  that  the  foregoing  defini- 
tion of  'marriage'  Is  correct,  becanse  it  accu- 
rately describes  what  the  courts  constantly 
decide.  That  marriage  executed  Is  not  a  con- 
tract, we  know,  because  the  parties  cannot 
mutually  destroy  it;  because  the  act  of  God, 
incapacitating  one  to  discbarge  its  dnties, 
will  not  release  It;  because  there  Ifi  no  ac- 
cepted performance  which  will  end  It;  be- 
cause a  minor  of  marriageable  age  can  no 
more  recede  from  it  than  an  adult;  because 
It  la  not  dissolved  by  a  failure  of  the  original 
consideration;  because  no  suit  for  damages 


will  lie  for  the  Donfulflllment  of  Its  duties; 
because  its  duties  are  not  derived  from  its 
terms,  but  from  the  law,  becanse  legislation 
may  annul  Itself  at  pleasure;  and  because 
none  of  its  other  elements  are  those  of  con- 
tract, but  all  are  of  status."  Now,  this  author 
admits  that  Blgelow,  in  Little  v.  LltUe,  13 
Gray, 264, correctly  stated  the  pr(^siti<Ki  that 
"all  authorities  concur  In  the  c<Miclusion  that 
marriage  has  its  origin  and  foundation  in  a 
purely  civil  contract"  Th<8  is  an,  or  rather 
the.  Initial  point  How  do  these  authcm  reach 
the  conclu^on  which  Dr.  Bishc^  announces? 
"And  though  the  new  relation  [that  is,  the 
status]  retains  some  aimiiltudes  reminding 
U8  of  its  origin,  the  contract  does  in  truth  no 
longer  exist  but  the  parties  are  governed  by 
the  law  of  husband  and  wife."  Is  it  not  an 
assumption  coined  in  order  to  give  a  plausi- 
ble basis  to  the  solution  of  an  otherwise  un- 
tenable position?  Is  It  not  by  this  means 
,that  they  hope  to  give  currency  to  an  other- 
wise baffled  polity,  namely,  to  so  construct 
a  plan  that  thereby  they  may  snccessfally 
invoke  that  portion  of  the  federal  constitu- 
tion relating  to  the  effect  to  be  given  by 
all  the  states  to  the  acts  and  Judgmrats  of 
one  stat&  and  thus  force  all  other  states 
to  give  effect  to  judgments  for  absolute 
divorces?  If  marriage  were  still  esteemed 
a  civil  contract,  they  could  not  hope  to  es- 
cape the  defect  of  Jurisdiction  hereafter  to 
be  discussed.  But  by  coining  this  new 
term,  "status,"  and  ascribing  the  efficacy 
of  "res"  to  it  under  certain  principles  here- 
after to  be  refwred  to.  It  Is  deemed  by  them 
that  the  difficulty  has  l>een  overcome.  We 
will  Investigate  these  later  matters  here- 
after. Just  now  we  are  Interrated  In  this 
discovery  made  by  Dr.  Bishop  In  the  year 
1852.  which  seems  to  have  become  verj' 
popular  with  all  those  persons  who  favor 
divorce  laws.  We  still  press  the  lnquin% 
bow  have  these  people  changed  what  was 
confessedly  a  civil  contract  into  a  status 
or  res  apart  from  such  civil  contract?  In- 
vestigation will  show  that  it  Is  by  an  as- 
sumption bf  such  a  result  When  pressed 
for  an  answer,  they  say  It  cannot  be  chan- 
ged by  the  parties,  and  therefore  It  Is  not 
a  contract  What  principle  of  law  is  more 
fomltlar  than  what  there  is  in  the  law  per- 
taining to  a  certain  contract  at  the  time  it 
is  made  becomes  a  part  of  such  contract  as 
much  so  as  if  specifically  named  In  the  con- 
tract when  made?  It  is  a  part  of  every 
contract  of  marriage  that  it  is  Indissoluble 
by  the  parties  themselves.  Such  being  so, 
how  need  it  be  said  that  such  a  fact  will 
show  that  the  contract  of  marriage  is  not 

'  a  civil  contract  but  a  status?  Reflection 
win  show  that  this  must  be  so.  from  the 

I  very  nature  of  the  union  of  man  and  woman 
in  this  contract  of  marriage,  and  why  the 
law  shoTild  wisely  say  to  an  infant  of  mar- 
riageable age,  who  has  become  a  party  to 
it  "You  are  as  much  bound  as  an  adult'* 
Nor  does  the  fact  that  the  act  of  God.  in- 
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capacitating  one  party  to  the  marriage  to 
discharge  Its  duties,  will  not  release  the 
other  from  the  niarriage;  for  each  was  the 
law  when  the  contract  was  entered  into. 
It  did  not  need  this  status  to  show  such  re- 
sult. Nor  does  the  fact  that  no  accepted 
performance  will  annul  it;  for  how  can 
there  be  an  accepted  performance  of  a  con- 
tract that  Is  not  fully  performed  until  one 
of  the  parties  thereto  stiall  die?  Nor  does 
the  fact  ttiat  no  action  will  lie  in  behalf  of 
one  of  the  parties  against  the  other  for  a 
nonfulflllment  of  its  duties.  Such  is  of  the 
rery  essence  of  the  law  existing  when  it 
is  entered  Into.  Nor  will  the  alleged  fact 
that  its  duties  are  not  derived  from  Itfi 
terms.  On  this  point  we  suppose  the  au- 
thor means  that  when  the  marriage  Is  sol- 
emnized or  contracted  an  exact  Inventory 
is  not  made  up,  or  a  list  of  the  duties  inci- 
dent to  marriage  repeated  in  the  presence 
of  the  parties.  The  wise  God  who  created 
us  furnished  us  those  incentives  to  the  un- 
ion in  our  very  physical  organization  when 
be  made  us  male  and  female.  No  necessity 
existed  to  repeat  what  each  already  knew. 
Besides,  in  the  eyes  of  the  law,  their  duties 
existed  as  Incidents  to  this  union,  and  were 
incorp(>rated  In  the  contract  when  it  was 
formed.  Again,  they  say  It  Is  not  a  civil 
contract  because  the  legislative  power  may 
annul  the  marriage  at  will.  Governmental 
force  has  annulled  many  solemn  contracts, 
and  such  a  fact  has  never  been  held  to  sus- 
tain the  positlou  that  contract's  were  not 
contracts  on  that  account  It  needs  no  ex- 
tended reference  to  history  to  learn  of  the 
exercise  of  this  governmental  force.  The 
horror  of  mankind  at  the  conduct  of  Henry 
vm.  as  to  divorces  from  bis  wives  is  an 
apt  Ulustratlon  of  this  governmental  force. 
And,  lastly  (now  listen!),  because  none  of 
its  other  elements  are  those  of  contract,  but 
ail  are  of  status.  In  other  words,  the  au- 
thor would  have  us  believe  It  Is  no^  a  con- 
tract because  he  says  it  Is  not  a  contract; 
it  is  a  status  because  he  says  It  Is  a  status! 
And  this  Is  a  proof  that  an  executed  civil 
contract  Is  no  longer  an  executed  civil  con- 
tract, but  Instead  has  become  a  status. 
Just  here  It  might  be  well  to  call  attention 
to  the  fact  that,  in  the  author's  definition  of 
"marriage,"  it  nowhere  appears  that  he  has 
considered  what  the  Creator  of  the  Uni- 
verse announced  as  the  cause  of  woman's 
creation:  "And  the  Lord  God  said,  It  Is 
not  good  that  the  man  should  be  alone:  I 
will  make  blm  a  helpmeet  for  him."  Gen. 
11.  18.  Any  idea  of  marriage  which  leaves 
out  of  view  the  companionship  of  the  bus- 
band  and  wife  ignores  one  of  the  chief 
beauties  of  the  union,  and  one  of  its  most 
attractive  features.  It  may  be  assumed, 
however,  that  It  was  so  much  more  im- 
portant to  coin  this'  "status"  and  originate 
this  "res,"  In  connection  with  marriage, 
that  many  things  necessary  to  the  true  con- 
ception of  marriage  might  be  well  over- 


looked by  Dr.  Blshc^  and  his  allies.  Be- 
fore referring  to  the  author  more  directly. 
In  regard  to  the  pernicious  effect  of  his  new 
doctrines,  it  is  but  just  to  say  that  In  his 
work  so  largely  relied  upon  by  the  appel- 
lant here,  and  whose  title  has  already  been 
stated,  and  from  which  such  heavy  quota- 
tions have  been  made,  be  Intimates  that 
divorces  should  be  confined  to  the  cases  of 
adultery,  desertion,  and  saevltia.  While 
this  is  true,  he  distinctly  lays  down  doc- 
trines that  are  at  variance  with  Holy  Writ, 
and  seems  to  take  pleasure  in  the  reflection 
that  he  first  coined  the  terms  "status"  and 
"res,"  as  applied  to  marriage  and  divorce. 
Now,  candor  compels  us  to  say  that  the 
good  doctor  occupies  very  dangerous 
ground;  that.  Instead  of  deriving  consola- 
tion from  theae  reflections,  he  might  really 
view  them  with  consternation  and  terror.' 
If  his  views  so  announced  are  calculated  to 
lead  his  kind  to  disregard  the  Sacred  Law, 
then,  indeed,  he  Is  in  peril.  There  Is  no 
need  to  announce,  for  it  must  be  patent  to 
every  one  who  thinks  that  one  of  the  direct 
results  of  this  pandering  to  divorce  is  sure 
to  prove  one  of  the  most  potent  agencies  to 
the  poisoning  of  the  public  mind,  by  not  only 
suggesting  evil,  but  by  suggesting  a  plausi- 
ble excuse  for  it  'When  the  ends  of  the 
creation  of  man  and  woman,  as  Nature  has 
made  them,  are  perverted,  and  man,  who 
was  croited  the  stronger,  sud  therefore  the 
protector  of  woman,  and  woman,  who  was 
created  the  weaker,  and  therefore  the  pro- 
tected, are  made  equals,  with  no  inducement 
to  reverence  man  by  woman  as  her  temporal 
lord,  and  no  Incentive  to  man  to  tenderly  pro- 
tect and  cherish  woman,  as  the  weaker  sex, 
then  the  bonds  of  society  are  weakened,  in- 
deed, and  the  restraints  that  a  different 
course  would  tend  to  Increase  are  lost  to  so- 
ciety. 

But  one  of  the  chief  difficulties  in  this  case 
is  this:  Grant  that  marriage  In  South  Caro- 
lina Is  a  civil  contract,  Indissoluble  by  any 
act  of  the  parties,  and,  under  her  laws,  In- 
dissoluble in  her  courts  for  any  purpose. 
Yet  If  Mrs.  McCreery  has  received  an  abso- 
lute divorce  from  her  marriage  by  the  judg- 
ment of  a  court  of  general  Jurisdiction  in 
the  state  of  minots,  under  the  constitution 
of  the  United  States  (article  4,  S  1),  and  the 
act  of  congress  to  carry  the  same  into  effect, 
the  judgment  of  the  Illinois  court,  when 
pleaded  or  offered  In  evidence  in  the  courts 
of  South  Carolina,  the  latter  state  must  re- 
ceive the  same  with  like  force  and  effect 
that  it  obtains  in  the  state  of  Illinois,  where 
rendered;  and,  If  this  be  so,  Mrs.  McOrerary 
is  entitled  to  no  dower  in  the  lands  owned 
by  Charles  W.  McCreery  in  South  Carolina, 
and  therefore  the  plaintiff  Is  entitled  to  his 
decree  for  specific  performance  of  the  con- 
tract between  himself  and  the  defendant. 
This  section  of  the  constitution  reads  as  fol- 
lows: "Full  faith  and  credit  shall  be  given 
In  each  state  to  the  public  acts,  cecords  and 
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Judicial  proceedings  of  every  other  state. 
And  the  congreBS  may  by  general  laws  pre- 
ecrlbe  the  manner  In  which  such  acts,  records 
and  Judicial  proceedings  shall  be  proved,  and 
the  effect  thereof."  And  the  act  of  congress 
(1  Stat  122)  provides:  "The  said  records  and 
proceedings  authenticated  as  aforesaid,  shall 
have  such  felth  and  credit  given  to  them  in 
every  court  within  the  United  States,  as  they 
have  by  law  or  usage  In  the  courts  of  the 
state  from  whence  the  said  records  are  or 
may  be  taken."  It  will  be  at  once  seen  that 
the  f ramers  of  our  federal  constitution  have, 
by  this  section,  provided  that  while,  under 
the  law  of  nations,  from  principles  of  comity, 
the  judgments  of  foreign  countries  should  be 
respected  as  such  In  every  otber  country, 
when  produced,  provided  snch  foreign  Judg- 
ments accord  with  her  domestic  policy,  etc., 
that  It  should  be  the  duty  of  every  state  in 
this  Union  of  states  to  give  full  force  and 
effect  to  the  Judgments  of  any  other  state, 
when  duly  authenticated.  Hence,  If  this  doc- 
trine Is  sound  law,  holders  of  Judgments 
obtained  In  a  dlflerrat  state  have  the  right 
to  pi-oduce  such  Judgments  in  the  courts  of 
this  stat^  and  It  Is  our  duty  to  respect  them, 
and  give  them  the  same  (orce  and  effect  they 
have  In  the  state  where  rend«'ed,  as  required 
by  the  constitution  of  the  general  government. 
We  would  properly  and  naturally  look  to  the 
adjudications  In  the  supreme  court  of  the 
United  States  for  the  Interpretation  of  this 
legislation,  and  In  doing  so  we  find  a  goodly 
number  of  cases  bearing  upon  this  matter. 
Among  these  cases  are  Rose  v.  HImely,  4 
Oranch,  269;  Mills  v.  Duryea,  7  Cranch,  484; 
Hampton  v.  McConnell,  3  Whart.  234;  Mc- 
Elmoyle  v.  Cohen,  13  Pet.  312;  Landes  v. 
Brant,  10  How.  848;  Webster  v.  Held,  11 
How.  437;  D'Arcy  v.  Ketchnm,  11  How. 
166;  Harris  v.  Hardeman,  14  How.  334; 
GtaTlstiDBS  V.  Russell,  5  Wall.  290;  U.  S.  v. 
Arredondo,  6  Pet.  691;  Wilcox  V.  Jackson, 
13  Pet.  611;  Thompson  v.  Whlteman,  18 
Wall.  457;  Hanley  v.  Donoghue,  116  U.  S.  4, 
6  Sup.  Ot  242;  Cole  v.  Cunningham,  133  U. 
S.  107,  10  Sup.  Ct  269.  And  there  are  other 
cases.  We  cannot  undertake  to  quote  from 
all  these  cases.  Two  wilt  suffice.  In  Thomi>- 
8on  V.  Whlteman,  supra,  Mr.  Justice  Bradley, 
who  delivered  the  Judgment  of  the  court,  In 
effect  held  that;  "Neither  the  constitutional 
provlsioD  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords and  Judicial  proceedings  of  every  other 
state,  nor  the  act  of  congress  passed  in  pur- 
suance thereof,  prevents  an  Inquiry  Into  the 
Jurisdiction  of  the  court  by  which  a  Judgment 
offered  In  evidence  was  rendered.  The  rec- 
ord of  a  Judgment  rendered  in  another  state 
may  be  contradicted  as  to  the  facts  necessary 
to  give  the  court  Jurisdiction,  and,  if  It  be 
shown  that  such  facts  did  not  exist,  the  rec- 
ord will  be  a  nullity,  notwithstanding  it  may 
recite  that  they  did  exist.  Want  of  Juris- 
diction may  be  shown  either  as  to  the  siib- 
Ject  matter  or  the  person,  or,  proceedings  In 


rem,  as  to  the  thing."  Syllabus  of  the  case. 
It  was  also  held  "that  the  want  of  Jurisdic- 
tion of  the  court  by  which  a  Judgment  is 
rendered  In  any  state  may  be  questioned  In  a 
collateral  proceeding  In  another  state,  not- 
withstanding the  provisions  of  the  fourth  ar- 
ticle of  the  constitution  and  the  law  of  1790, 
and  notwithstanding  the  averments  contain- 
ed In  the  record  of  the  Judgment  itself." 
And  In  Hanley  v.  Donoghue,  supra.  It  was 
said:  "Judgments  recovered  In  one  state  of 
the  Union,  when  proved  In  the  courts  of  an- 
other [state],  differ  from  Judgments  recovered 
In  a  foreign  country  in  no  other  respect  than 
that  of  not  being  re-examtnable  on  the  mer- 
its, nor  Impeachable  for  frand  In  obtaining 
tbem.  if  rendered  by  a  court  having  eompeient 
juritdieUon  of  the  cause  and  of  the  partiet," 
(Italics  ours.) 

Very  naturally,  we  ask,  did  the  court  of 
the  state  of  Illinois  have  Jurisdiction  of 
Charles  W.  McCreery  when  It  rendered  the 
Judgment  of  divorce?  It  is  conceded  that  at 
no  time,  either  when  such  action  was  com- 
menced, or  while  It  was  pending,  or  when 
decided,  was  Charles  W.  McCreery  within  the 
limits  of  the  state  of  Illinois.  He  did  not  ap- 
pear in  such  action,  nor  answer,  nor  demur. 
His  domicile  has  never  been  in  the  state  of 
Illinois,  but,  on  the  contrary,  at  all  times 
In  the  state  of  South  Carolina.  "Jurisdic- 
tion" was  aptly  defined  In  U.  S.  v.  Arredondo, 
6  Pet.  691,  to  be  the  authority  of  the  court 
to  take .  cognizance  of  the  cause  or  contro- 
versy at  bar.  The  authenticated  judicial  rec^ 
ord  is  that  of  an  action  wherein  Rhoda  Mc- 
Creery Is  styled  "plaintiff,"  and  Charies  W. 
McCreery  is  styled  "defendant,"  and  the 
Judgment  therein  purports  to  dissolve  the 
marriage  of  the  said  Rhoda  and  Charles. 
We  assume  that  It  will  be  admitted  on  all 
hands  that  If  It  should  be  contended  that 
such  Judgment  was  one  In  personam,  It  Is  an 
absolute  nullity;  for,  as  before  stated, 
Charles  W.  McCreery  was  not  within  the  Ju- 
risdiction of  the  court  and  the  only  plan  by 
which  the  courts  of  Illinois,  under  her  stat- 
utes sought  to  have  him  within  Its  Jurisdic- 
tion, was  by  the  publication  of  a  notice  in 
one  of  its  newspapers,  addressed  to  said 
Cliarlea  W.  McCreery,  of  the  pendency  of  the 
action  commenced  by  his  wife.  The  princi- 
ple that.  If  the  action  was  In  personam.  It  is 
a  nullity.  Is  enforced  in  the  United  States 
supreme  court  In  the  case  of  Pennoyer  v. 
Neff,  G5  U.  S.  714.  In  that  ease  one  Mitchell 
held  a  debt  against  Neff,  and,  while  Neff  was 
beyond  the  limits  of  the  state  of  Oregon, 
said  Mitchell  brought  suit  against  Neff  to  re- 
cover his  debt.  To  that  suit  notice  of  the 
peudency  of  the  same,  and  requiring  Neff  to 
appear  and  plead,  was  duly  published  In  a 
new8i>aper,  as  required  by  the  statute  of  the 
state  of  Oregon  in  such  cases  made  and  pro- 
vided; but  Neff  neither  made  appearance, 
nor  did  he  plead.  Judgment  was  rendered 
against  Neff,  and  the  sheriff  sold  a  tract  of 
laud  owned  by  Neff  In  said  state.  Pennoyer 
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became  tbe  purchaser  at  said  sale,  and 
brought  his  action  against  Neff  to  recover  the 
land.  In  this  action  by  Pennoyer,  Neff  de- 
nied tbe  validity  of  Mitchell's  Judgment  un- 
der which  the  land  was  sold,  because  he  was 
not  In  the  state,  and  serrice  was  alone  by 
publication.  The  supreme  court  of  the  Unit- 
ed States  decided  that  the  court  of  Oregon 
was  without  Jurisdiction  to  render  such  judg- 
ment, and  dismissed  Pennoyer's  actioa  The 
supreme  court  of  South  Carolina,  in  the  ac- 
tion of  TUlinghast  t.  Lumber  Co.,  Mo(h%  t. 
Machine  Co.  (S.  C.)  18  S.  B.  120,  adopted  the 
same  view,  and  held  that  Jurisdiction,  as  to 
a  defendant  out  of  this  state,  could  not  be 
acquired  by  publication,  so  as  to  make  Judg- 
ment  in  personam.  And  the  subsequent  cas- 
es of  Toms  T.  Railroad  Go.  (S.  G.)  19  S.  B. 
142,  and  Gibson  t.  Everett  (S.  G.)  19  S.  E. 
28G,  liaTe  enforced  such  doctrine. 

But  now  comes  the  difficult  question,  which 
is  raised  In  this  way:  Mrs.  McGreery  havhig 
resided  in  the  state  of  Illinois  for  more  than 
20  months  before  she  Instituted  her  action 
for  dlTorce  against  Charles  W.  McGreery, 
and,  under  the  statute  law  of  Illintris,  service 
up<Hi  an  absent  defendant  may  be  made  by 
publication  of  the  summons  In  some  newspa- 
per in  that  state,  to  be  fixed  by  the  court, 
it  is  contended,  first,  that  it  Is  always  in  the 
power  of  a  state,  through  her  courts,  to  es- 
tablish the  status  of  her  own  citizens,  and 
that  this  was  done  in  the  case  of  Mrs.  Mc- 
Greery. Now,  If  marriage,  by  operation  of 
law,  creates  the  status  of  wife  in  Mrs.  Mc- 
Greery when  she  removes  her  domicile  to 
that  state,  and  such  status  ts  a  ree,  then,  un- 
der PennoyM  v.  Neff,  Tilllnghaat  v.  Lumber 
Co.,  Moore  v.  Machine  Co.,  Toms  v.  Railroad 
Co.,  and  especially  Gibson  v.  Everett,  supra, 
there  would  be  a  res  in  the  state  of  IlLinois, 
upon  which  the  courts  of  the  state  of  Illinois 
might  fasten,  by  attachment  or  similar  pro- 
cess, which  would  enable  them  to  pass  upon 
the  right  to  relieve  Mrs.  McGreery  from  her 
marital  relation  to  Charles  W.  McGreery,  as 
her  husband,  notwithstanding  hisabsence,  and 
service  by  publication  alone.  If  marriage  is 
a  civil  ccmtract,  whereby  the  domicile  of  the 
husband  Is  the  domicile  of  the  wlf^  and 
whereby  the  contract  between  them  was  to 
be  located  in  that  domicUe,  It  is  difficult  to 
see  how  the  absence  In  another  state  of  either 
party  to  such  contract  from  the  state  where 
was  located  the  domicile  of  the  marriage 
i.'ould  be  said  to  carry  such  contract  to  an- 
other state,  even  If  we  were  to  concede  that 
an  Idea,  a  mental  appreb^ision,  or  meta- 
physical existence  could  be  transmuted  so 
as  to  become  capable  of  attaching  to  It  some 
process  of  a  court,  whereby  it  might  be  said 
to  be  under  the  exclusive  jurisdiction  of  such 
court.  If  Mrs.  McGreery  could  carry  that 
res  in  the  state  of  Illinois,  then  Mr.  Mc- 
Greery had  the  same  res  in  the  state  of  South 
Carolina  at  the  same  time.  In  other  words, 
the  same  thing  could  be  In  two  distinct  places 
at  one  and  the  same  time,  which  res  the 


courts  of  Illinois  would  have  the  power  to 
control  as  if  it  were  a  physical  entity,  and . 
wlilch  res  the  courts  of  South  Carolina  would 
have  the  power,  at  the  same  moment  of  time, 
to  control  as  if  it  were  a  physical  entity. 
Such  a  conclusion  would  be  absurd.  The 
justice  who  delivered  the  opinion  in  the  case 
of  Pennoyer  v.  Neff,  supra,  by  way  of  Illus- 
tration merely,  purely  as  a  dictum,— for  that 
case  had  no  earthly  connection  with  mar- 
riage,—did  say  In  that  opinion:  "To  prevent 
any  misapprehension  of  the  views  expressed 
In  this  opinion,  it  Is  pn^er  to  ohswve  that 
we  do  not  mean  to  assert,  by  anything  we 
have  said,  that  a  state  may  not  authorize 
proceedings  to  determine  the  status  of  cme  of 
its  citizens  to  a  nonresident,  which  would 
be-  binding  viithin  thia  ttaie  [italics  ours], 
thotigh  made  without  service  of  process,  or 
personal  notice  to  the  nonresident  The  ju- 
rlsdlcti<m  which  every  state  possesses,  to  de- 
termine the  civil  status  and  capacity  of  all  of 
its  inhabitants,  involves  authority  to  pr&- 
scribe  the  conditions  on  which  proceedings 
which  affect  them  may  be  commenced  and  car- 
ried on  within  its  territory.  The  state,  for 
example,  has  absolute  right  to  [H'eBcrlbe  the 
conditions  upon  which  the  marriage  relation 
between  its  own  cxivtens  shall  be  created,  and 
the  eaueee  for  which  it  viay  be  diatolted. 
[Italics  ours.]  One  of  the  parties  guilty  of 
acts  t<x  which,  by  the  law  of  the  state,  a 
dissolution  may  be  granted,  may  have  re- 
moved to  a  state  where  no  dissolution  is 
granted.  The  complalnUig  party  would  thei-e- 
fore  fail,  If  a  divorce  were  sought  in  the 
state  of  the  defendant;  and  if  application 
could  not  be  made  to  the  tribunals  of  the 
complainant's  domicile  In  such  cases,  and 
proceedings  be  there  Instituted  without  per- 
sonal service  of  process,  or  personal  notice  to 
the  offending  party,  the  Injured  citizen  would 
be  without  redress."  Now,  If  the  remarks, 
as  dictum  alone,  of  Mr.  Justice  Field,  were  in- 
tended to  be  restricted  by  him  to  cases  where 
the  marriage  contract  was  executed  while  tbe 
domicile  of  both  parties  was  in  that  state, 
and  where  the  laws  of  such  state  authorized 
the  granting  of  divorces,  we  suppose  It  cor- 
rectly sets  forth  the  law  that  should  govern 
in  such  a  case.  But  if  it  is  Intended  to  an- 
nounce that  such  a  conclusion  would  be  prop- 
er in  a  case  where  a  marriage  contract  was 
made  in  a  state  where  both  were  domiciled, 
and  in  a  state  where  divorce  Is  not  allowed, 
and  where  one  of  the  parties  to  such  contract 
of  marriage  should  remove  to  a  state  where 
divorces  are  allowed,  and  there  institute  an 
action  for  divorce,  causing  the  other  party  to 
the  marriage  contract  to  be  served  by  publi- 
cation alone,  to  which  said  latter  party  paid 
no  attention,  and  a  judgment  for  divorce  was 
granted,  we  submit  tuat  such  judgment  is  er- 
roneous, so  far  as  the  same  relates  to  the  ab- 
sent defendant,  by  tbe  decisions  of  the  su- 
preme court  of  the  United  States.  The  de- 
fendant has  tbe  right  to  interpose  as  a  de- 
fense to  such  wrong  that  he  has  be.en  denied 
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due  iffocesB  of  law;  to  Interpose  for  bis  pro- 
tection from  such  Jndgmait  the  foorteenth 
amendment  to  the  constitution  of  the  United 
States,  which  proTldes,"No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  Immunities  of  citizens  of  the  Unit- 
ed States."  It  was  concerning  this  pro- 
tection under  this  fourteenth  amendment  that 
Mr.  Justice  Field,  in  the  case  of  Fennoyer  t. 
KetC,  supra,  said:  "Since  the  adoption  of  the 
fourtewth  amendment  to  the  federal  consti- 
tution, the  validity  of  such  Judgments  [where 
no  personal  Berrice  was  made,  or  appearance 
entered,  or  pleading  made]  may  be  directly 
questioned,  and  their  enforcement  in  the 
•tates  restricted,  on  the  ground  thai  proeeedingt 
in  a  court  of  juatUt  to  determine  the  jmaontH 
right*  and  obligation  of  parties  oter  tohom  the 
court  hot  no  juriMdiAtion  do  nat  eetuUtute  due 
pToeeaa  of  law."   (Italics  oura.) 

Charles  W.  McCreery,  and  Rhoda,  his  wife, 
whether  it  be  said  their  contract  should  be 
governed  by  the  laws  of  the  state  of  New 
York,  where  the  marriage  was  solemnized, 
or  whether  of  the  state  of  South  Carolina, 
which  was  the  husband's  domicile,  and  where 
he  Is  still  domiciled,  and  where  the  marriage 
was  to  be  performed,  never  agreed  that  their 
rights,  duties,  and  liabilities  as  husband  or 
wife  should  be  determined  by  the  state  of 
Illinois,  or  that  the  determination  of  these 
rights,  duties,  and  liabilities  might  be  had 
In  an  action  for  divorce  for  saevitia,  where 
service  upon  either  of  them  might  be  made 
by  publication;  and  when,  therefore,  a  Judg- 
ment of  this  last-named  state  was  rendered 
In  an  action  to  which  Charles  W.  McCreery 
was  no  real  party,  such  Judgment  was  a  nulli- 
ty as  to  him.  In  the  opinion  of  Mr.  Justice 
Field,  he  further  said  on  this  point:  "What- 
ever difficulty  may  be  experienced  In  giving 
to  these  terms  ['due  process  of  law']  a  deflnl* 
tion  which  will  embrace  every  perniisslbie 
exertion  of  power  affecting  private  rights, 
and  exclude  such  as  is  forbidden,  there  can 
be  no  doubt  as  to  their  meaning,  when  ap- 
plied to  Judicial  proceedings.  They  then 
mean  a  course  of  legal  proceedings  according 
to  those  rules  and  principles  which  have  been 
established  In  our  system  of  Jurisprudence 
for  the  protection  and  enforcement  of  private 
Tights.  To  give  such  proceeding  any  valid- 
ity, there  must  be  a  tribunal  competent  by 
Ite  constitution— tliat  Is,  by  the  law  of  its 
creation— to  pass  upon  the  subject-matter  of 
the  suit;  and,  If  that  involves  merely  a  de- 
termination of  the  personal  iiability  of  the  de- 
fendant, he  must  be  brought  within  Its  juris- 
diction by  service  of  process  within  the  state, 
or  his  voluntary  appearance."  Can  there  be 
any  doubt  but  the  Judgment  of  the  court  of 
the  state  at  Illinois  does  dlrecUy  Impinge 
upon  the  personal  rights  and  liabilities,  un- 
der the  contract  of  marriage,  of  Charles  W. 
McCreery  with  Rhoda  McCreery?  By  that 
contract  her  personal  presence  with  him  was 
tais  right  It  was  his  privilege,  under  his 
contract  of  marriage,  to  receive  at  her  hands 


those  ministrations  incident  to  the  marriage 
state.  To  allow  this 'Illinois  Judgment  to  be 
effective  as  a  divorce,  as  to  Charles  W.  Mc- 
Creery, cannot  be  law.  In  Hull  v.  Hull,  2 
Strob.  Eq.  174,  It  was  held  that  Gldeui  J. 
Hull  having  married  his  wife  while  both 
were  domiciled  in  the  state  of  Connecticut, 
under  whose  laws  It  was  competent  for  either 
party  to  obtain  a  divorce  for  desertion,  and 
in  such  a  suit  service  might  be  made  by  pub- 
lication,, and  he  having  deserted  his  wife, 
and  thereafter  she  having  procured  a  dlvcme 
from  him,  a  vinculo  matrimonii,  in  an  action 
wherein  he  was  served  by  publication,  such 
divorce  was  valid.  This  judgment  was  rea- 
dered  because  the  marriage  contract  between 
them  was  said  to  have  been  made  with  all 
the  provisions  of  the  laws  of  Cwnectlcut  per- 
taining to  marriage.  Including  dlvnrce,  which 
had  become  part  and  parcel  of  such  contract 
of  marriage.  And  this  was  done  and  ad- 
Judged  notwithstanding  the  state  of  South 
Carolina  did  not  allow  dlvraces. 

Again,  we  say  we  refuse  to  recognize  this 
Judgment  of  the  court  of  the  state  of  Illinois 
as  valid  In  our  state,  because  there  was  no 
such  thing  as  a  status  or  res  in  the  concep- 
tion or  in  the  records  of  these  parties  when 
the  marriage  was  made  by  them.  But  even 
if  we  were  to  concede,  for  the  sake  of  ar- 
gument, that  marriage  created  a  status  or 
res.  as  contended  for  by  the  appellant  here, 
we  do  not  concede  that  the  courts  of  this 
state  are  bound  to  give  it  such  eCTect  here. 
The  utmost  that  could  be  asked  at  our  hands 
would  be  the  recognition  of  the  doctrine  that, 
within  the  limits  of  the  state  of  Illinois,  Mrs. 
McCreery  was  not  the  wife  there  of  Charles 
W.  McCreery.  Dr.  Bishop  has  likened  the 
status  of  husband  and  wife  to  that  of  parent 
and  child,  guardian  and  ward.  A  close  exam- 
ination of  the  decisions  of  the  states  will 
show  that  the  status  accorded  in  our  state  to 
the  child  is  not  that  necessarily  accorded  In 
other  states  even  where  such  status  is  es- 
tablished by  the  judgment  of  the  courts  of 
one  state,  which  Is  duly  authenticated  and  In- 
troduced Id  the  courts  of  a  different  state. 
The  Industry  of  respondent's  attorney  Mr.  H. 
Cowper  Patton  has  brought  to  our  attention 
these  cases:  (1)  Bamum  v.  Barnum,  42  Md. 
251.  Here  John  B.  Bamum  was  the  child 
of  par^ts  living  in  the  state  of  Arkansas,  but 
who  were  not  married  at  his  birth.  Sub- 
sequentiy  the  legislature  of  the  state  of 
Arkansas  was  Induced  to  pass  an  act  le- 
gitimatizing said  John  B.Bamum,as  thechild 
of  his  parents.  Subsequentiy  there  was  prop- 
erty In  the  state  of  Maryland  that,  under  her 
laws,  would  pass  to  the  legal  issue  of  John  B. 
Bamum's  father.  Thereupon  John  B.  Bar- 
num brought  his  action  In  the  courts  of  the 
state  of  Maryland  to  recover  this  propertj-. 
It  was  there  conceded  that  the  property  could 
be  recovered  by  him  if  he  was  entitled  to 
maintain  the  status  of  a  child  of  his  father. 
The  statute  of  Arlcansas  was  relied  upon  for 
that  purpose,  but  the  court  held  that  he  was 
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not  thereby  made  the  child  of  his  father  in 
Maryland.  The  language  of  tbe  decision  on 
this  point  was  as  follows:  "This  act  couid 
have  no  extraterritorial  operation  whatever, 
except  as  to  any  rights  that  may  have  been 
acquired  under  It  in  the  state  of  Arkansas. 
As  to  such  it  ought  to  be  respected  erery- 
where.  Story,  Confl,  Law,  101, 102.  But  as  to 
capacity  to  acquire  property  beyond  the  state 
passing  the  act,  by  virtue  6t  the  particular 
status  given  the  party,  that  the  legislature 
coud  not  confer.  Even  if  the  act  had  pro- 
feraed  to  legitimate  John  B.  Bamum,  with- 
out reference  to  a  previous  marriage,  it 
could  have  no  operation  here,  and  no  rights 
Involved  in  this  case  could  be  affected  by  It 
This  would  seem  to  be  clear  both  in  rea- 
son and  authority."  (2)  The  case  of  Smith 
V.  Derr's  Adm'rs,  34  Fa.  St  126.  Here  the 
brother  of  the  deceased  testator,  Daniel  Derr, 
who  lived  In  the  state  of  Tennessee,  was  the 
father  of  an  Illegitimate  dadgbter,  Nancy. 
On  his  petition,  Nancy  was  duly  legitimated 
by  a  decree  of  the  circuit  court  of  Giles  coun- 
ty. In  said  state,  (Tenneraee),  where  she  then 
and  stIU  resided.  And  thequestlon  presented  in 
the  case  just  cited  was  whether  she  had  any 
Interest  In  the  estate  of  the  deceased  testa- 
tor, who  lived  and  died  In  the  state  of  Penn- 
sylvania. The  court  said:  "Nancy  Is  the 
illegitimate  niece  of  the  testator,  bom  in 
Tennessee,  and  legitimated  there,  on  the  pe-' 
tition  of  her  father,  by  a  proceeding  In  court 
This  forgives  the  vice  of  her  birth  in  Tennes- 
see, but  not  here.  •  •  •  A  capacity  In 
Tennessee  does  not  prove  capacity  here.  So 
far  as  one  law  is  concerned,  legitimation  by 
the  subsequent  marriage  of  the  parties 
abroad,  by  act  of  a  foreign  legislature,  or  by 
judicial  decree  abroad,  are  all  fruitless.  If 
they  are  allowed  to  constitute  inberitable  ca- 
pacity, then  adoption  might  have  the  same 
efTect  Then  we  should  be  without  any  law 
of  Inheritance  In  favor  of  relationship  in 
other  states,  except  such  as  our  ndghbots 
should  be  pleased  to  give  us." 

As  to  the  matter  of  guardian  and  ward, 
it  (8  proper  to  say  there  Is  a  status  assigned 
to  each  under  the  law  where  such  relation  is 
established.  But  when  tbe  guardian  at- 
tempts to  assert  his  status  as  such  in  a  state 
different  from  that  wherein  his  appointment 
was  made,  the  latter  state  refuses  to  recog- 
nize It  The  decision  of  the  United  States 
supreme  court  in  the  case  of  Hoyt  v. 
Sprague,  103  U.  S.  6S1,  is  In  point  here.  In 
that  case  Mr.  Justice  Bradley,  as  the  organ 
of  the  court,  said:  "One  of  the  ordinary 
rules  of  comity  ex^clsed  by  some  European 
states  is  to  acknowledge  tbe  authority  and 
power  of  foreign  guardians;  that  is,  guar- 
dians of  minors  and  others  appointed  under 
the  laws  of  their  domicile  in  other  states. 
But  this  nileof  comity  does  not  prevail  to  the 
sameextent  inEnglandand  the  United  States. 
In  regard  to  real  estate,  it  Is  entirely  disal- 
lowed, and  is  rarely  admitted  In  regard  to 
personal  proper^.   Justice  Story,  speaking 


of  a  decision  which  favored  the  exterrltoilal 
power  In  reference  to  personal  property, 
says:  Tt  has  certainly  not  received  any  sanc- 
tion In  America,  In  the  states  acting  under 
the  Jurisprudence  of  the  common  law.  The 
rights  and  powers  of  guardians  are  consider- 
ed as  strictly  local,  and  not  as  entitling  them 
to  exercise  any  authority  over  the  perswi 
or  personal  property  of  their  wards  In  other 
states,  upon  the  same  general  reasoning  and 
policy  which  have  circumscribed  the  rights 
and  authorities  of  executors  ana  adminis- 
trators.' "  And  let  it  be  noticed  that  in  the 
state  of  Rhode  Island,  where  the  res  was  lo- 
cated In  the  case  just  referred  to,  and  whe^ 
a  court  by  its  Judgment  had  acted  on  that 
res,  it  was  decided  that  such  judgment  had 
no  extraterritorial  operation.  If,  then,  acts 
of  the  legislature  and  judgment  of  courts  of 
states,  pertaining  to  status  of  parent  or 
child,  guardian  or  ward,  will  not  be  entitled, 
when  the  said*  acts  or  Judgments  have  been 
duly  authenticated  and  presented  In  the 
courts  of  diff^ent  states,  to  give  such  per- 
sons the  same  status  as  that  obtained  in  the 
state  where  rendered,  why  should  a  different 
rule  pervail  touching  tbe  status  of  a  hus- 
band or  wife? 

As  far  as  the  supreme  court  of  the  United 
States  has  ever  gone  In  the  matter  of  divorce 
is  to  assume  that  for  the  purpose  of  obtain- 
ing a  divorce,  a  wife  may  acquire  a  domicile 
apart  from  ttiat  of  the  husband;  that  di- 
vorce, when  granted,  does  not  Impair  the  ob- 
ligation of  a  contract;  that  it  Is  in  tne  pow- 
er of  a  legislature  In  a  state  different  from 
that  of  the  domicile  of  the  married  parties 
to  grant  a  divorce  which  Is  operative  in  the 
state  where  granted;  that  It  is  the  exercise 
of  a  legitimate  power  when  the  state  legis- 
lature grants  a  divorce,  either  by  the  legis- 
lature acting  directly,  or  by  conferring  a 
power  to  do  BO  upon  tbe  courts  of  that  state, 
provided  the  constitution  of  such  state  does 
not  deny  such  power;  ttaata  divorce  so  grant- 
ed is  effective  even  witboill:  tbe  residence  of 
both  parties  In  the  state  at  the  time  the  di- 
vorce Is  granted.  Cheever  v.  Wilson,  9  WaU. 
108;  Maynard  v.  HIU,  125  U.  S.  190,  8  Sup. 
Ct  723.  In  the  first  case  cited  both  parties 
(husband  and  wife)  appeared  to  tbe  action 
In  the  court  of  the  state  of  Indiana,  where 
the  divorce  was  granted.  In  the  second  case 
cited  the  legislature  of  the  territory  of 
Washington  acted  on  the  prayer  of  the  hus- 
band in  the  absence  from  th^t  territory  of 
the  wife.  But  the  supreme  court  of  the 
United  States  has  been  careful  to  deny  that 
the  courts  of  the  United  States  government 
had  any  original  jurisdiction  In  the  mat- 
ter of  granting  divorces,  and  it  may  be  as 
well  to  say  that  In  both  of  the  cases  just 
cited,  rights  of  property  were  involved  un- 
der divorces  which  affected  the  rights  of 
third  parties. 

Another  reason  which  may  be  advanced 
why  the  conclusions  of  the  circuit  Judge  in 
,  denying  force  and  effect  to  this  Illinois  Judg< 
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ment  of  divorce  should  be  sustained  by  this 
court  is  that  the  whole  record  may  be  exam- 
iDed  to  see  If  the  court  pronouncing  the 
judgment  had  jurisdiction,  and  that,  even 
If  It  be  admitted  that  divorce  Judgments 
should  have  accorded  to  them  extraterrito- 
rial effect,  in  case  the  record  discloses  that 
such  court  based  its  judgment  upon  the 
selKore  of  the  res,  this  authenticated  judg< 
ment  Is  silent  as  to  any  such  jurisdictional 
allegation.  But,  while  this  is  true,  we  pre- 
fer to  meet  the  Issue  as  It  has  been  joined  in 
the  case  at  bar;  and  therefore  we  base  our 
refiual  to  give  force  and  effect  to  the  judg- 
ment of  divorce,  as  rendered  by  the  court 
of  the  state  of  Illinois,  upon  the  grounds  al- 
ready indicated. 

It  may  not  be  amiss  to  refer  to  our  own 
laws  on  the  subject  of  marriage  and  divorce. 
As  already  Indicated,  we  admit  that  there 
Is  no  power  In  any  court  In  South  Carolina 
to  grant  any  divorce  other  than  that  a  mensa 
et  thoro.  While  this  latter  divorce  ia  a  judi- 
cial barrier  to  any  attempt  to  exercise  the 
rights  or  enforce  the  duties  of  the  parties 
affected  by  the  judgment,  yet  the  courts  are 
only  too  willing  to  have  the  parties  restored 
to  their  original  status  quo,  upon  good  cause 
shown.  While  the  remedy  la  a  harsh  one, 
and,  to  a  certain  extent,  Interferes  with  the 
operation  of  the  laws  of  nature,  still  woman 
must  be  protectod.  After  all,  an  unbending 
adhesion  to  the  laws  of  right  living  has  a 
healthy  effect  upon  the  lives  of  others.  If 
self-denial  Is  thus  necesdtated.  It  should  not 
be  forgotten  that  many  natures  are  perfected 
through  its  beneficent  influence.  True  phll- 
mophy  would  extract  good  from  every  con- 
dition. As  to  our  law  on  the  subject  of  di- 
vorce, we  apprehend  that  the  expressions 
used  and  admissions  already  made  show  that, 
In  the  state  of  South  Carolina,  we  do  not 
recognize  the  power  in  our  courts  to  grant 
divorces  a  vinculo  matrimonii.  By  article 
4,  §  15,  of  our  constitution,  the  courts  of 
common  pleas  have  exclusive  jurisdiction  In 
all  cases  of  divorce;  and  by  article  14,  §  6, 
divorces  from  the  bonds  ot  matrimony  shall 
not  be  allowed  but  by  the  judgment  of  a 
court,  as  shall  be  prescribed  by  law.  Thus 
the  general  assembly  is  denied  the  power  to 
grant  divorces  directly,  but  is  permitted  to 
clothe  the  courts  of  commmi  pleas  with  that 
power.  This  last  they  have  refused  to  do, 
by  repealing  the  act  of  1872,  which  did  per- 
mit the  courts  to  grant  divorces  In  this  state 
for  adultery.  Thus  we  liave  the  common  law 
restored  to  us  on  this  subject  And  as  be- 
fore remarked,  the  common  law  Is  at  vari- 
ance with  the  dissolution  of  marriage  by  di- 
vorces. We  might  add  case  after' case  from 
our  Reports  on  this  subject,  but  they  would 
every  one  confirm  this  doctrine. 

It  may  be  proper  to  say  that  if  the  present 
contention  bad  been  made  In  the  courts  of 
the  state  of  New  York,  and  an  effort  had 
been  made  there  to  interpose  the  divorce  a 
vinculo  matrimonii  granted  by  the  court  of 


the  state  of  nunols,  on  the  ground  of  saevltla 
practiced  by  the  husband.  McCreery,  upon  the 
person  of  his  wife,  the  courts  of  the  former 
state  (New  Yorl:)  would  have  refused  to  give 
Boch  judgment  of  divorce  any  effect  In  the 
leading  case  <^  People  v.  Baker,  76  N.  Y. 
78,  the  husband  had  been  married  to  Sallle 
West,  In  the  state  of  Ohio,  in  the  year  1871, 
and  thereafter  the  married  couple  resided 
at  Rochester,  In  the  state  of  New  York.  Some 
time  afterwards  the  wife,  Sallle  West,  re- 
turned to  the  state  of  Ohio,  and  began  her 
action  against  Baker  for  an  absolute  divorce 
on  the  ground  of  grow  neglect  of  duty  by 
the  husband.  The  husband  was  domiciled  in 
the  state  of  New  York  during  the  pendency 
of  such  divorce  proceedings  in  the  state  of 
Ohio,  and  did  not  appear  in  or  plead  to  such 
action.  Divorce  was  granted.  The  buslnnd. 
Baker,  still  domiciled  In  the  state  of  New 
York,  after  such  judgment  of  divorce,  mar- 
ried again,  whereupon  he  was  indicted  in  the 
court  of  New  York  for  bigamy.  Being  con- 
victed, an  appeal  was  taken.  Thereafter  the 
appeal  from  such  judgment  was  finally  con- 
sidered In  the  court  of  appeals  ot  the  state 
of  New  York,  and  the  conviction  was  then 
affirmed.  The  court  held,  among  other 
things,  In  answer  to  the  question:  "Can  a 
court  in  another  state  adjudge  to  be  dissolv- 
ed, and  at  an  end,  the  matrimonial  relation 
of  a  citizen  of  this  state,  domiciled  and  actu- 
ally abiding  here  throughout  the  pendency 
of  the  judicial  proceedings  there,  without  a 
volimtary  aijpearance  by  him  therein,  and 
with  no  actual  notice  to  him  thereof,  and 
without  personal  service  of  process  on  him 
in  that  state?"  The  court  answered  this  ques- 
tion squarely  In  the  negative,  and  that,  too, 
after  reviewing  the  federal  decisions  bearing 
on  the  subject  Many  citations  are  made  of 
New  York  decisions  and  those  of  other  states 
by  Judge  Polger,  who  pronounced  the  judg- 
ment of  that  court.  So,  too.  In  the  case  of 
Jones  V.  Jones,  108  N.  Y.  415,  15  N.  E.  707, 
although  the  court  of  appeals  of  New  York 
upheld  a  divorce  of  a  New  York  marriage 
by  the  courts  of  Texas,  It  was  done  because 
the  husband,  who  was  domiciled  In  the  state 
of  New  York  when  the  wife  began  her  acti<Hi 
for  divorce  in  the  courts  of  the  state  of  Teias, 
appeared  In  said  action,  and  answered  to  the 
merits  of  the  action.  The  court  of  appeals 
the  state  of  New  York  was  careful  to  an- 
nounce In  Its  judgment  "that  the  marriage 
relation  is  not  a  res  within  the  state  of  a 
party  Invoking  the  jurisdiction  of  a  court  to 
dissolve  It  so  as  to  authorize  the  court  to 
bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service,  or  actual 
notice  of  the  proceeding,  given  without  the 
jurisdiction  of  said  court;  and,  like  other 
contracts,  the  contract  of  marriage  cannot 
be  annulled  by  judicial  sanction  without  Juris- 
diction of  the  person  of  the  defendant"  (Bz- 
tract  from  the  syllabus  of  the  case  cited.) 
And  also  the  case  of  Williams  v.  Wtlllama, 
130  N.  Y.  193. 2Q  N.  E.  98,  decided  in  Decern- 


Digitized  by 


S.C) 


UcCBEEBY  «.  DAYIB. 


189 


het,  1801,  is  In  point,  as  lUastratlng  tbe  attt- 
tnde  of  tbe  courts  of  New  York  on  this  ques- 
tion ot  divorce,  so  far  as  Judgment  tberefor 
raidered  b7  tbe  coorts  of  a  state  different 
from  tbat  In  wMcb  tbe  domlcUe  of  the  de- 
fmdant  was  had.  and  to  which  action  fw  di- 
Torce  he  n^tta«r  appeared  nor  answered.  In 
the  case  just  cited  the  leading  facts  seemed 
to  be  these:  The  husband*  after  living  a 
year  or  mwe  with  the  wife  after  tb^  mar^ 
riage,  demanded  that  the  wife  should  give 
up  all  Interconree  with  her  mother.  This,  at 
fltst,  the  wife  declined  to  d<^  and  he  then 
lived  apart  ftom  lier.  But  1>ef<Mre  the  hus- 
band removed  to  tbe  state  of  Minnesota  the 
wife  mode  an  micondltl(»ial  offer,  in  good 
faith,  to  Uve  with  her  hnsband.  Tills  last 
proposition  be  declined,  and  removed  to  tta* 
state  of  Minnesota,  where  be  commenced  an 
action  for  absolute  divorce,  on  tbe  ground  of 
desertion.  To  this  action  tiie  wife  was  made 
a  party  by  publication.  She  was  not  in  the 
state  of  Minnesota  at  any  tlm^  nor  did  she 
api>ear  or  {dead  to  bis  action.  Still  tbe  Judg- 
ment adjudged  that  the  parties  were  no  long- 
er btisband  and  wif&  When  this  husband 
returned  to  the  state  Of  Kew  YoA  tbe  wife 
br{>ugbt  bae  action  for  a  separatl<m  of  the 
parties  from  bed  and  board  forever,  on  the 
ground  of  abandtmment  Tbe  husband  at- 
tempted te  set  up  in  his  answer  his  Judgment 
for  absolute  divorce  obtained  in  the  courts 
of  the  state  of  Minnesota.  But  tue  court  de- 
clined to  recognize  such  a  divcvce  as  valid, 
and  granted  the  wife's  prayer  tor  a  legal  sep- 
aration for  life.  In  tbe  opinion  of  the  'court 
in  tbe  case  Just  cited  the  court  admitted  that 
every  state  may  adjudge  the  status  of  one 
resident  therein  towards  a  nonresident,  and 
that,  so  long  as  such  Judgment  is  oonflned' 
in  ite  tqieTaticm  to  the  t«Tltorlal  Umita  of 
that  state,  atber  states  must  acquiesce;  bdt 
It  tenaciously  adhered  to  the  pMltion  an- 
nounced In  Jones  v.  Jones,  supra,  that  **tfae 
marriage  relation  Is  not  a  res  within  tbe  state 
of  a  party  invoking  the  Jurisdiction  of  a  court 
to  dissolve  it,  so  as  to  authorize  the  court  to 
bind  the  absent  puty.  a  dttzen  ot  anotbor 
JurisUctlon,  by  substituted  or  actual  notice 
o£  the  iroceedings  given  without  the  Juid» 
diction  of  the  court  where  the  proceeding  Is 
pendtag.**  We  bave  thus  takoi  tbe  pains  to 
consult  tbe  dedsltma  of  tbe  courts  of  the  state 
of  New  YaA  for  the  purpose  of  showing 
tlia^  even  tf  the  marriage  could  be  regarded 
as  a  New  Totk  marriage,  the  divorce  here  in 
question  could  not  be  regarded  as  v^d. 
Having  been  admitted  that  the  eonrts  of 
New  Yoric  are  only  allowed,  by  the  laws  of 
that  stat^  to  grant  absolute  divorces  for 
adultery,  and  the  allied  Judgment  of  the 
court  of  the  state  of  nilncris  luvlng  granted 
tJie  same  on  account  oi  cruelty  of  the  bus- 
band  to  tbe  wife,  it  will  be  easily  seen  that 
Mrs.  McGreery*s  contract  of  marriage  did  not 
hav^  as  a  inrt  laenof,  any  right  to  divorce, 
exc^  for  adultery.  But  It  might  have  been 
contended  tha^  at  the  time  she  entered  into 


such  contract  of  marriage  within  tbe  state 
of  New  York,  that  state  recognized  as  valid  any 
Judgment  of  divOTce  granted  by  oth«r  states 
than  New  YoA.  This  r^uge  is  denied  her, 
for  we  have  seen  such  is  not  thei  case  in  tbe 
event  such  a  Judgment  of  absolute  diyorce 
was  granted  by  the  courto  of  any  other  state 
bi  an  action  therefor  to  which  tbe  husband 
was  not  a  party. 

But  the  appellant  suggests  that  divorces 
must  be  recognised  In  this  state  under  tbe 
section  of  our  Bevtsed  Statutes  which  reads 
as  follows:  "All  marriages  contracted  while 
^ther  ot  the  parties  has  a  former  wife  or 
husband  living,  shall  be  T(dd:  provided,  that 
this  section  Shall  not  »tend  to  a  person 
wbrae  husband  or  wife  shall  be  absent  tor 
the  space  of  seven  .years,  tbe  one  not  know- 
ing the  oth«r  to  be  living  during  that  time: 
nor  to  any  person  who  shall  be  divorced,  or 
whose  first  marriage  shall  be  declared  void 
by  the  sentence  of  a  competent  court"  Sec- 
tion 2160.  Upon  examination,  we  found  that 
that  statute  was  adopted  from  the  mother 
country  whwe  It  was  passed  In  tbe  year 
1712.  We  have  no  adjudications  in  our  courta 
construing  tbe  statute,  and  yet  we  find  that 
In  the  mother  country  the  matter  of  divorce 
was  iwver  allowed  under  her  laws  until  the 
year  ^7.  We  do  not  propose  to  pursue  the 
question  to  any  extent  It  cannot  be  con- 
sidered that  the  fflvorce  referred  to  in  our 
statutes  could  be  other  than  a  valid  divorce, 
—a  divorce  legal  In  ita  <qpefatton.  As  the 
states  of  New  York  and  South  Carolina  rec- 
ognize no  divorces  v^ld  for  tbe  cause  of 
crusty  of  the  husband  to  tbe  wifb,  as  Is  tbe 
xvesent  case  at  bar,  it  follows  necessarily 
that  no  posMble  advantage  can  accrue  to  the 
appellant  under  this  old  statate. 

Lasfly,  the  appelant  suggesta  that  the 
plaintiff's  titles  tendwed  to  tbe  defmdant 
are  good  and  sufflclent,  notwithstanding  the 
dower  of  Mrs.  McCreery  has  not  been  re- 
nounced, and  notwithstanding  tbe  Judgment 
of  divorce  of  tbe  Blbu^  courts  is  void,  be- 
cause she  would  be  estopped  from  ^nV^'^g 
claim  te  dower.  We  do  not  care  to  base  our 
views  on  this  branch  of  the  case  upon  the 
ground  set  out  in  the  drcuU  decree  namely, 
that  Mrs.  McCreery  Is  not  a  party  to  this 
case.  In  courta  of  equity,  when  questions 
of  enforcing  demand  for  specific  performance 
of  contmcte  are  considered,  we  are  not,  b^ 
any  means,  prepared  to  say  that  the  pres^ 
ence  of  a  party  who  may  possibly  poBMSs 
scmie  right  affecting  the  title  tendered  is  al- 
ways necessary  before  tbe  court  will  pro- 
ceed to  pass  upon  such  contract.  Certainly, 
in  the  case  at  bar,  by  the  agreed  statement 
of  facts,  it  is  admitted  that  this  decree  of  di- 
vorce obtained  In  Illinois  espectally  reserved 
the  question  of  Mrs.  McCreery's  light  of  dow- 
er. Apart  from  this,  however,  undw  our 
laws,  we  know  of  no  way  to  defeat  a  wo- 
man's right  of  dower,  that  has  once  attached, 
unless  it  be  under  that  section  of  our  He- 
vised  Statutes  (section  1903)  which  provides, 
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If  a  wife  elopes  wUb  aiit>tiier  than  ber  hus- 
band, and  continues  with  ber  adTontter.  and 
is  not  reconciled  fhereaftor  with  her  hus- 
band, she  ahall  forfeit  her  dowor  In  his  lands. 
Under  our  law,  "marriage  is  a  valnable  con- 
sideration. Scnne  haTO  considered  it  the 
•highest  known  in  law.  None  would  say  It 
was  a  lower  consideration  than  money. 
There  is  nothing  unreasonable  in  this.  The 
great  ralne  of  the  considwation  condsts  In 
this:  that  the  wife  snrroideni  her  person 
and  her  self-domlnlon  to  the  husband,  and 
enters  Into  an  indlssohible  engagement  with 
him,  foregoing  all  other  projects  In  life; 
and,  if  the  con^deratlon  for  which  she  stipu- 
lates falls,  she  cannot  be  restored  to  the 
status  in  quo.  She  can  lure  no  remedy  or 
relief."  Blvers  t.  Thayeiv  7  Blch.  Bq.  144. 
In  Wllstm  T.  Mcdmntill,  9  Slch.  Ea<  618,  the 
court  used  this  language:  "But  this  claim 
Is  met  by  a  corresponding  equity  on  the  part 
of  the  widow,  who  Is  entitled,  nndor  ber  mar- 
riage, to  the  pmltlou  of  a  purchaser  for  valu- 
aUe  constdwatlon,  against  all  but  existing 
Uens,"— llois  that  listed  before  the  mar- 
riage. So  in  Brooks  t.  McMeekln,  87  a  a 
803,  U  S.  B.  1010,  this  court  held:  "We  are 
therefore  enabled  to  de(Aave  It  to  be  the  law, 
as  derived  from  our  own  decisions,  that  In 
the  commonwealth  marriage  Is  a  valuable 
consideration  paid  by  the  wife  for  those 
rights  and  estates  that  by  our  laws  are  ac- 
corded the  wife  as  a  wife."  It  Is  true,  at 
present,  this  right  of  dower  of  Mrs.  McCreery 
in  the  lands  of  her  husband,  the  plaintiff, 
is  Inchoate;  yet  it  Is  substantial  right  of 
property,  and  not  a  Hen.  Shell  v.  Duncan, 
31  S.  C.  547,  10  S.  E.  330.  It  must  be  re- 
membered that  this  action  of  Mrs.  McCreery 
in  the  courts  of  XUlnoIe  related  only  to  the 
present  and  future  relation  of  herself  to  her 
husband.  It  did  not  seek  any  action  of  the 
court  as  to  the  past,  for  she  admitted  she 
had  been  his  lawful  wife  from  1885  to  the 
date  of  her  alleged  Judgment  of  divorce  from 
him.  We  have  hdd  that  this  divorce  la  void 
in  this  state.  It  seems  to  us,  tho'efore,  that 
the  plaintiff  can  derive  no  benefit  from  the 
alleged  estopi)^.  It  is  the  Judgment  of  this 
court  that  the  Judgmmit  of  the  circuit  court 
be  affirmed. 

On  Motion  for  St^. 

(April  29,  189S.) 

McIVEB,  0.  J.  Upon  hearing  the  petition 
of  Charlea  W.  McOreery  in  the  abore-fflititled 
cause,  it  Is  wdered  that  the  remittitur  In  the 
said  cause  be  stayed  fOr  60  days  from  tiie 
date  of  this  order. 


m  08. 15S) 

RAT  T.  PKASE  et  al. 
{Supreme  CjOurt  of  Georgia.  Dec.  4,  1894.) 

DSBD — DiSCBIFTlOIf— RlQBTS  OP  YeKDEB— AOTIOS 
FOB  PUBCHASB  PSICB. 

1.  Where,  In  a  deed  to  land,  the  quantity  ii 
mentioned  as  bting  a  certain  number  of  acres 


more  or  less,  and  Id  tiie  geometric  description  of 
the  land  two  sides  of  a  rectangle  by  coursea  and 
distances  are  given,  and  also  a  thira  line,  which 
conunences  at  a  point  not  on  either  of  the  other 
two,  but  runs  npon  a  designated  course  to  the 
point  of  beginning,  and  these  three  lines,  when 
properly  platted,  snow  three  sides  of  a  rectangle, 
a  proper  construction  of  such  descriptioQ,  between 
the  grantor  and  grantee  and  their  privies  in  es- 
tate, would  supply  the  fourth  side,  even  tbou^ 
the  effect  would  be  to  pass  to  ther  grantee  a  great- 
er number  of  acres  than  that  expressly  named  in 
the  verbal  description;  and  [larticularly  wonld 
this  be  true  where  the  grantee,  soon'  after  the 
execution  of  the  deed,  entered  Into  possession, 
and,  with  the  acquiescence  of  the  grantor,  in- 
closed by  a  fence  tiie  entire  tract  represented 
by  such  rectangle,  and  remained  for  a  numbor 
of  years  in  actual  possession. 

2.  Where  the  grantee  under  such  deed  ctm- 
•veyu  a  moiety  of  the  premises  covered  by  tbe  same 
to  a  third  person,  tulng  his  notes  for  a  portioii 
of  the  purchase  money,  it  ii  no  defense  to  a  suit 
Instituted  thereon  that  there  ffl  an  outstanding 
title  remaining  in  the  plaintiff's  grantor,  or  his 
heirs,  in  consequence  of  alleged  ambiguity  or  un- 
certainty in  the  description  contained  in  tbe  deed 
tinder  which  the  plaintiff  held.  Tbia  is  so,  even 
though  the  nonresidence  and  insolven<7  of  the 
plaintiff  be  alleged  and  proved.  Tbe  alleged 
ambiguity  or  nncertalaty,  upon  a  proper  Interpre- 
tation of  the  deed,  does  not  really  exist  An  in- 
jtmction  to  restrain  the  prosecution  of  the  suits 
upon  tbe  notes  until  the  deed  Is  reformed  was 
therefore  properly  denied. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Action  for  an  Injunction  by  Lavender  R. 
Bay  a^inat  Emma  O.  Pease  and  others.  De- 
fendants have  judgment,  and  plaintiff  brings 
error.  Affirmed. 

Tbe'followlng  is  the  official  report: 

Ray,  on  March  14,  1894,  presented  bis  peti- 
tion praying  for  injimctlon,  etc.,  as  will  here- 
after appear.  A  hearing  being  had,  injtmc- 
tlon  was  denied,  to  which  decision  Ray  ex- 
cepted. The  petition  alleged:  On  April  26, 
1890,  Ray  bought  of  Mrs.  Pease,  of  Chicago, 
111.,  and  her  husband,  P.  P.  Pease,  and  L.  B. 
Davis,  as  her  trustees,  for  fUS,00O,  a  tract  of 
land  In  the  Seventeenth  district  of  Fulton 
county,  Oa.,  part  of  land  lot  106,  "beginning 
at  the  Jimction  of  the  north  Hue  of  said  lot 
ntunber  106  with  the  east  side  of  West  Peach- 
tree  street,  which  point  Is  half  the  width  of 
said  street  from  the  northwest  comer  of  said 
lot  of  land,  runs  south,  along  the  northeast 
Bide  of  West  Peachtree  street,  711  feet  to  a 
street  not  yet  named,  which  divides  block 
number  5,  according  to  map  of  the  property  of 
P.  P.  Pease  sold  to  William  D.  Grant  from 
this  tract;  thence  east,  along  the  north  side 
of  said  last  named  street,  671  feet  to  the  land 
now  owned  by  J.  N.  Smith;  thoice  north, 
along  the  west  line  of  the  land  now  owned  by 
Smith  and  the  land  now  owned  by  Pat  Cal- 
houn, 711  feet,  to  the  north  line  of  said  lot 
of  land  number  106;  thence  west,  along  said 
north  line  of  said  lot  of  land,  571  feet  to  the 
beginning  comer,— said  tract  being  the  land 

conveyed  by  Thomas  P.  Grubb  and  [toj 

P.  P.  Pease  and  L.  B.  Davis,  as  trustees  for 
Mn.  Emma  C.  Pease,  by  deed  executed  May 
1,  1862,  and  reccoded  tai  Book  G,  page  68. 
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cl^k*s  office  Bnperior  court  Fnlton  county, 
6a.," — the  above  being  the  description  In  the 
bond  for  title,  copy  of  which  is  attached.  Of 
this  amount  Ray  paid  $3,000  cash,  and  gave 
his  four  promissory  notes  of  $3,000  each,  due 
annually.  April  26th,  of  the  four  years  there- 
after, respectlTely.  Each  of  these  notea  was 
payable  to  Emma  C.  Pease,  P.  P.  Peaae,  and 
Jj.  B.  Davis,  trustees  for  Emma  G.  Pease,  or 
bearer,  "being  part  of  the  purchase  money  for 
ten  acres  of  land  on  West  Peachtree  street" 
On  AprU  25,  1881,  Ray,  believing  from  the 
representations  made  by  Mrs.  Emma  C.  Pease 
and  her  agent  that  a  good  title  to  said  land 
could  be  made  to  him  by  said  vendcrs,i  paid 
the  first  note  and  interest  upon  all  the  others. 
Mrs.  Pease,  by  her  said  trustees,  on  May  1, 
1862.  bought  said  land  of  T.  F.  Ombb,  now 
deceased.  Since  the  pun^se  of  satd  land  by 
Ray,  and  the  payment  of'  said  money,  be  has 
learned  by  Inspectltm  of  the  original  deed 
made  by  Grubb  that  Mrs.  Pease  has  not  a 
good  title  to  the  land,  and  hence  cannot  com- 
ply with  her  contract  in  the  bond  for  titles. 
The  premises  of  the  deed  made  by  Grubb 
read:  "And  doth  by  these  presents  grant, 
bargain,  sell  unto  the  said  P.  P.  Pease,  L.  B. 
Davis,  trustees  for  Mrs.  Emma  C.  Pease,  their 
beirs  and  assigns,"— thus  conveying  the  land 
to  Pease  and  Davis,  their  heirs  and  assigns, 
and  not  to  them  as  trustees  of  Mrs.  Pease, 
her  heirs  and  assigns.  Mis.  Pease  claims 
that  ttiis  is  a  mistake  in  the  deed,  and  that 
the  title  to  the  land  should  be  in  said  parties 
as  ber  trustees,  her  heirs  and  assigns.  If  this 
be  true,  It  Is  her  duty  to  have  the  deed  re- 
formed. The  description  in  the  deed  of  the 
land  conveyed  part  of  land  lot  106,  in  the 
Seventeenth  district  of  Fulton  county, 
"bounded  as  follows:  Commencing  at  the 
northwest  comer  of  said  lot;  running  south 
on  Boring  lot  1,500  feet;  east  608%  feet  to  a 
stake  comer;  west  608%  feet  to  commencing 
comer,— containing  ten  acres,  more  or  less,"— 
does  not  convey  title  to  one-fourth  of  land  by 
said  parties  sold  to  Ray  and 'to  wlilch  Mrs. 
Pease  has  bound  herself  to  make  him  a  good 
title,  but  conveys  nothing,  simply  making  a 
line,  and  for  that  reason  Is  void  for  uncer- 
tainty of  description;  but.  If  by  a  liberal  con- 
struction of  the  deed  "west"  can  be  construed 
to  mean  "northwest,"  It  would  convey  a  tri- 
angular piece  of  land  to  Ray's  vendors  instead 
of  a  parallelogram.  Mrs.  Pease  claims  that 
this  description  is  a  mistake,  and  should  read: 
"Commencing  at  the  northwest  comer  of  said 
lot;  running  south  on  Boring  lot  1,500  feet; 
thence  east  608%  feet  to  a  stake  comer; 
thence  north  1,500  feet  to  the  north  line  of 
said  lot  of  land  No.  106;  thence  west  608% 
feet  to  the  commencing  comer,— containing 
ten  acres,  moi-e  or  less."  If  such  was  the 
Intention  of  the  parties,  the  deed  should  be 
reformed  so  as  to  make  it  speak  the  tmth. 
If,  on  the  other  band,  It  was  the  intention  of 
the  parties  to  convey  a  triangular  tract,  the 
deed  should  be  reformed  so  as  to  substitute 
"northwest"  for  "wes^"  and  should  give  dis- 


tances sufAclent  to  extend  said  line  to  the 
commencing  point,  which  the  deed  does  not 
now  do.  If  the  deed  Is  reformed  upon  the 
last  theory,  Ray  cannot  get  all  the  land  he 
bought  from  Mrs.  Pease,  because  a  part  of 
the  land  described  in  the  bond  lies  beyond 
the  triangle,  and  in  that  event  he  ought  not 
to  be  compelled  to  pay  said  entire  purchase 
price.  If  the  deed  should  be  reformed  as 
last  mentioned,  he  would  nut  get  much  more 
than  a  third  of  the  land  which  he  bought, 
and  for  which  he  holds  the  bond,  which 
would  not  be  worth  as  much  as  the  money 
he  has  already  paid  to  Mrs.  Pease.  The 
land  has  been  vacant  nearly  the  entire  time 
since  the  purchase  from  Grubb  to  the  time 
it  was  sold  to  Ray,  and  for  that  reason  Mrs. 
Pease  does  not  claim  Utie  by  prescription. 
Notwithstanding  these  defects,  she  claims ' 
that  she  has  an  equitable  title  to  the  land, 
but  It  is  not  Just  tliat  Ray  should  run  the 
risk  of  deciding  whether  she  has  any  tiUe, 
and  it  Is  not  just  and  he  did  not  contract  to 
be  at  the  expense  of  establishing  ber  titie, 
nor  Is  It  just  that  he  be  made  to  pay  the 
balance  until  the  defects  In  her  tltie  shall 
be  determined  and  corrected.  She  does  not 
claim  that  the  heirs  at  law  of  Grabb  will 
admit  that  there  Is  a  mistake  In  the  deed, 
or  will  allow  it  to  be  corrected,  or  will  leave 
Ray  undisturbed  in  his  possession.  She  Is 
of  full  age  and  of  sound  mind,  and  has  no 
need,  under  the  law,  of  a  tmstee.  Pease  Is 
her  agent,  and  also  resides  In  Chicago.  In 
the  spring  of  1892,  Ray  called  the  attention 
of  Pease  as  such  agent  to  the  verbiage  of 
the  Grubb  deed,  and,  upon  his  alleging  and 
admitting  that  there  was  a  mistake  therein, 
urged  him  and  has  since  urged  Mrs.  Pease 
to  proceed  to  reform  the  same,  all  of  which 
she  has  failed  and  refused  to  do,  notwith- 
standing which  she  Insists  upon  his  paying 
the  balance  of  the  purchase  money,  and  has 
by  her  attorneys.  King  &  Anderson,  begun 
suit  in  the  city  court  of  Atlanta  upon  the 
notes  due  in  1892  and  1893,  and  has  placed 
the  note,  due  in  1894,  in  their  hands  for  suit 
and  collection.  Ray  Is  willing  and  hereby 
offers  to  pay  said  notes  whenever  she  can 
and  will  make  him  a  good  title  to  said  land 
as  she  has  bound  herself  to  do.  She  and 
her  husband  are  nonresidents,  and  for  this 
reason  cannot  be  made  to  respond  to  Ray  In 
damages,  In  case,  after  paying  the  notes,  he 
should  lose  the  land  or  part  of  it  because  of 
the  defect  In  her  title.  He  Is  informed  and 
believer  that  she  Is  insolvent,  and  hence  can- 
not be  made  to  respond  to  him  in  damages. 
When  he  purchased  the  land,  she  and  her 
husband  owned  other  valuable  realty  In  At- 
lanta, but  they  since  have  been  selling  their 
land  until  they  have  but  little.  If  any,  left, 
and,  if  they  still  own  any,  are  trying  to  dls- 
pose  of  It  Should  the  heirs  of  Gmbb  elect 
never  to  disturb  him  in  his  possession,  the 
defects  in  the  deed  cast  a  cloud  upon  any 
tltie  she  might  make  him,  and  thus  make 
it  Impossible  for  him  to  sell  the  land  at  Its 
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full  Talne,  or  use  It  as  security  In  obtaining 
9.  loan.  He  has  endeavored  to  obtain  a  loan 
'apon  it,  but  has  failed  because  competent 
lawyers  refused  to  certify  that  the  title  is 
good.  He  prayed  that  Mr.  and  Mrs.  Pease» 
Davis,  and  the  heirs  at  law  of  Qmbb,  nam- 
ing them,  he  <»:d»ed  to  litigate  among  them- 
selves and  determine  to  whom  tiie  land  de- 
scribed in  the  bond  belongs,  and  to  whom 
Ray  should  pay  the  balance  of  the  purchase 
money,  and  what.  If  uiy,  mistake  th^  Is 
in  the  Gmbb  deed.  Further,  that  whatever 
mistake  may  be  found  in  that  deed  it  be 
corrected,  and  the  deed  be  reformed;  and 
if,  upon  such  reformatltm.  It  appear  that 
only  a  trlai^rular  tract  of  land  was  conveyed, 
an  accounting  be  had  between  him  and  Mrs. 
Pease;  and,  If  It  be  determined  therein  that 
.  be  has  already  paid  more  money  than  that 
part  of  the  land  was  worth  when  he  bought, 
that  she  be  decreed  to  pay  back  to  bhn  such 
ovoplus,  with  interest,  and  the  note  sued 
upon  and  that  falling  due  In  18M  be  sur- 
rendered and  canceled,  and  that  she  make 
him  a  good  title  to  such  part  of  the  land  as 
•he  herself  has  a  legal  title  to;  but,  If  It  be 
determined  that  she  has  a  legal  title  to  all 
the  property  described  In  the  bond,  then  that 
he  be  decreed  to  pay  his  notes  upon  her  mak- 
ing to  1dm  good  title  to  the  land  described 
in  said  bond.  Be  further  prayed  fbr  In- 
junetlMi  against  Mrs.  Pease  and  said  attor- 
neys, restraining  them  from  further  prosecut- 
ing the  suit,  and  from  bringing  suit  to  col- 
lect the  note  Ailing  due  in  1894.  Process 
was  prayed  against  Mr.  and  Mrs.  Pease,  Da- 
vis, said  attorneys,  and  the  heirs  of  Ombb. 

By  amendment,  Ray  alleged:  When  he 
bought  the  land.  Mrs.  Pease,  by  her  agents, 
pointed  out  the  lines  of  the  land  as  described 
In  the  bond,  and  represented  to  him  that 
she  had  a  good  title  thereto.  He  would  not 
have  so  bought  had  he  not  been  led  to  be- 
lieve by  such  representations  that  she  had 
a  title  to  all  of  said  land.  In  making  these 
representations,  she  committed  a  tra.'oA  on 
him,  and  sold  bim  land  to  wldch  she  had  no 
title;  that  Is,  that  part  lying  outside  of  the 
triangle,  the  legal  title  to  which  part  Is  in 
the  estate  of  Grubb,  as  appears  of  record, 
and  Is  more  than  three-fourths  of  the  land 
sold  to  Ray  by  Mrs.  Pease.  The  land  lying 
inside  <tf  the  triangle,  which  was  sold  to 
Um,  Is  not  worth  as  much  as  he  has  already 
paid  her.  Since  his  purchase  he  has  expend- 
ed $731.54  In  improvements  on  the  land,  stat- 
ing them,  greatly  contributing  to  increase  its 
value:  and  the  land  thought  to  be  bought  by 
him  has  since  the  purchase,  because  of  said 
improvements,  greatly  enhanced  In  value, 
and  Is  now  worth  about  f4(^000.  Since  the 
purt^hase  he  has  jHild  about  $376  in  taxes  up- 
on the  land,  but,  the  land  being  unimproved, 
he  has  received  nothing  In  the  way  of  rents. 
If  he  should  pay  her  the  balance  of  the  pur- 
chase money,  and  take  her  deed,  he  would 
have  to  surrender  the  bond;  and.  If  he 
should  afterwards  lose  the  land  because  of 


her  having  no  title,  he  could  not  recover  on 
the  bond  as  damages  the  Increased  value  of 
the  land  and  the  Improvements  placed  there- 
on. She  being  a  iwnreildjMit,  be  could  not 
recover  of  her  the  purchaae  money  paid  and 
interest  suit.  In  this  state  for  breach  at 
warranty  of  title.  If  there  Is  shown  to  be 
a  mistake  In  the  deed  claimed  by  her,  and 
the  same  Is  corrected,  he  la  willing  and  offers 
to  pay  the  balance  i>t  the  purchase  money; 
otherwise  he  pn^  that  the  trade  be  rescind- 
ed, and  that  she  be  detneed  to  take  back  the 
land,  or  so  much  of  It  as  she  may  have  no 
title  to,  and  pay  him  all  damages  he  may 
have,sustained  because  of  her  failure  to  com- 
ply with  her  bond,,  or  pay  him  the  purchase 
mtmey  already  paid,  with  interest  and  Uie 
amounts  he  has  paid  oat  far  taxes  and  Im- 
provements; and  to  this  end  he  offers  to 
Buirender  the  possession  of  the  land  to  hor 
npon  her  paying  to  him  said  damages. 

D^endants,  except  the  heirs  of  Gmblv  de- 
murred upon  the  grounds.  The  petition  la 
without  equity,  and  plaintiff  is  not  entitled 
to  the  rdief  prayed;  the  petition  la  multl- 
fkrious;  it  makes  a  misjoinder  of  parttes; 
and  plaintiff  ha^  as  against  these  defendants, 
a  full  and  adequate  remedy  at  law.  Said  de- 
fendants also  answered,  the  nature  of  which 
answer  will  sufficiently  appear  from  the  re- 
port of  the  testlmany  hereafter  to  be  made, 
except  that  the  answer  alleged  that  m  De* 
cember  13,  1S02,  Ray  filed  a  bill  with  sub- 
stantially the  same  allegations  as  those  con- 
tained In  the  mresent  i>etltlon,  and  praying 
for  substantially  the  same  relief,  and  seek- 
ing to  enjoin  the  suits  In  the  city  court;  that 
upon  the  hearing  upon  this  bill,  on  February 
6,  1893,  the  injunction  prayed  for  was  de- 
nied; that  Ray  ^d  not  except  to  this  ruling, 
and  took  no  action  with  regard  thereto,  un- 
til March  14,  1894,  when  he  dismissed  said 
bUl,  and  filed  the  present  petition;  that  one 
of  the  suits  in  the  city  court  had  been  as- 
signed for  trial  for  March  IS,  1S!)4,  and  this 
petition  was  filed  on  the  eve  of  that  trial; 
and  that,  the  determining  of  the  question  as 
to  whether  an  Injunction  should  be  granted 
upon  the  matter  In  question  having  already 
been  adjudicated  by  a  court  of  competent  Ju- 
risdiction, Ray  cannot  be  again  heard  in  a 
prayer  for  the  same  relief. 

Upon  the  hearing  Ray  Introduced  the  bond 
for  titles,  the  purchase-money  note,  which  he 
paid  April  25,  1801,  and  the  original  Orubb 
deed.  It  appears  that  the  habendum  clause 
of  this  deed  Is:  **To  have  and  to  hold  said 
tract  or  parcel  of  land  unto  ttiem,  the  said 
P.  P.  Pease  and  L.  B.  Davis,  trustees  for 
Mrs.  Bmma  C.  Pease,  her  heirs  and  as- 
signs,"—and  clause  of  warranty  Is  In  sim- 
ilar language.  Ray  also  Introduced  the  suits 
In  the  city  court,  and  further  testimony  to 
the  following  effect:  In  April,  1890,  when 
Ray  called  the  attention  of  Weet,  the  agmt 
of  Mrs.  Pease  in  selling  the  land  to  Ray.  to 
the  description  of  t^e  land  In  the  Grubb  deed 
as  it  appeared  of  record*  West  stated  to  him 
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tbat  there  must  bave  been  a  mistake  of  tbe 
rierk  In  copying  tlie  description,  and  that  on 
examination  of  tlie  original  deed  Bay  would 
uo  doubt  find  the  description  so  written  as 
to  include  all  the  land  sold  to  Bay.  West 
did  not  at  that  time  have  the  original  deed, 
bat  it  was  in  possession  of  Mrs.  Pease,  In 
Chicago,  and  hence  Bay  had  no  opportunity 
of  examining  It.  At  the  same  time  West 
stated  that  Mrs.  Pease  was  becoming  Tery 
impatient  at  the  delay  in  consummating  the 
trade,  which  delay  was  desired  for  the  pur- 
pose of  examining  the  title;  that  her  agent 
Pease  had  written  and  telegraphed  him  to 
hurry  up  the  trade;  and  that  he  was  afraid, 
if  the  trade  was  not  closed  at  once,  she 
would  sell  the  land  to  another.  As  Ray  de- 
sired the  land,  and  as  there  was  by  these 
representations  danger  of  losing  the  same 
by  farther  delay,  after  a  full  conference  with 
West,  Bay  adopted  his  Tiews  as  to  a  mistake 
of  the  clerk  in  copying  the  description,  and 
ttiat  an  Inspection  of  the  original  would 
show  such  a  description  as  would  give  Mrs. 
Pease  good  title  to  all  land  sold  to  Bay.  The 
first  time  Bay  saw  Pease,  tbe  agent  of  Mrs. 
Pease,  his  wife,  was  In  Atlanta,  in  May  or 
June,  1882.  Bay  then,  at  his  first  oppor-- 
tunJty,  called  the  attention  of  Pease  to  the 
description  of  the  land  in  the  deed  as  of  rec- 
ord, and  InQulred  If  It  was  so  written  in  the 
original,  saying  at  the  same  time  that  if  It 
was  so  written  the  same  would  have  to  be 
corrected  and  made  to  convey  to  Mrs.  Pease 
the  land  she  had  sold  to  Bay.  Pease  replied 
that  he  did  not  remember  bow  the  descrip- 
tion was  in  the  original,  and  that  the  de- 
scription on  the  record  was  a  mistake.  At 
Ray's  earnest  request,  Pease  agreed  to  for- 
ward tbe  original  to  West,  and  did  so  In 
June,  1892.  Then  it  was  for  the  first  time 
that  Bay  had  an  opportunity  of  examining 
It,  and  in  reading  it  was  surprised  to  find 
the  description  of  the  land  the  same  as  set 
out  In  his  petition  and  as  of  record.  He  at 
once  called  tbe  attention  of  West  to  said  de- 
scription, and  Informed  tilm  that  Mrs.  Pease 
had  no  title  under  the  deed  to  the  greater 
part  of  the  land  she  had  sold  to  Ray,  and 
that  if  there  was  a  mistake  in  said  descrip- 
tion it  would  have  to  be  corrected.  On  De- 
cember 13, 1892,  Ray  adopted  the  view  taken 
by  Mrs.  Pease  and  her  agent  Pease,  and,  be- 
Uevlng  from  their  assurances  that  the  same 
was  correct,  filed  his  bill  In  Fulton  superior 
court,  alleging  said  mistake,  and  praying 
that  it  be  corrected,  and  the  deed  reformed, 
so  as  to  speak  tbe  intention  of  the  parties; 
but  Mrs.  Pease,  instead  of  assisting  Bay  In 
bis  efforts  to  perfect  her  title,  actually  resist- 
ed the  bill,  and  employed  counsel  to  defeat 
it.  and  finding  he  could  not  get  her  assist- 
ance, and  that  without  It  be  could  accom- 
plish but  little,  on- March  14.  1894,  he  dis- 
missed It.  and  began  this  case.  When  he 
wrote  the  letters  to  Pease,  he  was  and  is  now 
anxious  to  pay  Mrs.  Pease  all  Justly  due  her. 
Tbe  money  referred  to  In  the  letters  is  that 
T.&is.e.no.S— IS 


claimed  to  be  due  upon  the  note  maturing 
in  April,  1892.  Pease,  waa  in  Atlanta  in  the 
spring  of  1892,  and,  upon  his  attention  being 
caUed  by  Bay  to  the  description  in  the  Grobb .. 
deed,  at  once  pronounced  It  a  mistake,  as- 
sured Bay  there  was  no  cause  for  uneasi- 
ness, and  promised  to  send  on  the  original 
deed  for  his  inspection,  and  said.  If  the  mis- 
take was  In  the  original,  they  would  make 
Bay  secure  In  his  title,  and  spoke  so  fair 
about  the  matter  that  Ray  felt  secure  at  the 
time,  and  inclined  to  oblige  Mr,  and  Mrs. 
Pease  in  any  way  he  could.  At  the  same 
time  Pease  represented  that  it  was  necessary 
for  them  to  have  tbe  money  on  tbe  note  due 
April  25,  1892,  and,  to  accommodate  him  and 
with  tbe  assurance  his  title  would  be  made 
good,  Ray  was  then  willing  to  waive  bis 
right  to  refuse  further  payment  until  Mrs. 
Pease  had  secured  a  title  to  the  land  lying 
outside  of  the  triangle.  At  that  time  Ray 
had  not  made  an  estimate  of  the  land  with- 
in tbe  triangle,  and  did  not  know  that  be 
bad  already  paid  more  than  It  was  propor- 
tionately worth.  He  never  promised  after 
be  inspected  tbe  original  deed  to  pay  the  en- 
tire purchase  money  before  ber  title  was 
made  good,  nor  did  be  Intend  to  pay  more 
than  tbe  land  in  the  triangle  was  propor- 
tionately worth.  It  was  his  purpose  to  ne- 
gotiate a  loan  with  the  land  as  security,  to 
pay  the  balance  due,  and  was  Informed  by 
those  In  the  loan  business  that  be  could  get 
said  loan  In  the  fall  of  1893.  Finding  Mrs. 
Pease  would  not  take  steps  to  perfect  her 
title,  if  it  could  Xte  done,  and  finding  that  he 
bad  already  paid  more  than  the  land  in  the 
triangle  was  worth,  be  refused  to  pay  any 
more  to  ber  until  be  was  certain  his  rights 
would  be  protected.  He  never  had  any  con- 
versation with  H.  F.  West  about  paying  or 
refusing  to  pay  the  balance  due,  but  all  con- 
versations were  with  A.  J.  West.  At  the 
time  he  expressed  his  desire  and  Intention  to 
pay  the  money,  referred  to  in  the  affidavit  of 
A.  J.  West,  said  conversation  was  as  to  the 
note  maturing  in  1892,  and  no  other,  and  be 
(Ray)  then  believed  tbe  statements  of  Pease 
that  there  was  a  mistake  in  tbe  Grubb  deed, 
and  that  it  could  and  would  be  corrected  in 
time  to  protect  him.  The  parties  to  whom  be 
applied  for  a  loan,  as  stated  in  his  letter  to 
Pease,  had  never  Inspected  Ray's  title  to 
tbe  land  and  the  title  to  [Mrs.]  Pease;  but, 
after  tbe  date  of  these  letters  and  conversa- 
tions with  A.  J.  West,  Ray  found  a  party 
who  was  willing  to  make  a  loan  of  $12,000 
If  the  title  were  good.  This  caused  him  to 
realize  the  danger  he  was  in  as  to  the  title, 
and  then  he  determined  to  proceed  to  protect 
his  rights.  Had  the  title  of  Mra  Pease  been 
good,  he  could  and  would  have  obtained  tbe 
money  to  take  up  tbe  notes  as  they  fell  due. 
The  tract  of  land  as  bought  by  Ray  is  be- 
coming more  valuable  every  day,  has  great* 
ly  enhanced  in  value  since  1890,  and  is  now 
worth  about  $35,000,  If  Ray  can  get  a  good 
title  to  all  tbe  land  described  In  the  bond. 
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In  Fnltot]  connty  groa-t  value  Is  set  on  good 
title  to  realty,  and  a  flaw  In  such  title  makes 
it  almost  or  quite  possible  to  sell  the  same  at 
Its  full  value,  and  will  injure  it  from  one' 
third  to  almost  one-half  of  Its  valne.  Mrs. 
Pease  has  made  no  return  of  property  for 
taxation  in  Fulton  county  for  1891, 1892,  and 
1893.  Pease,  in  1891,  returned  for  taxation 
fealty  In  Fulton  county  at  a  valuation  of 
^10,000,  and  in  1892  at  a  valuation  of  $7,000, 
returning  no  other  property,  and  In  1893  re- 
turned no  property  for  taxes  there.  An  af- 
fidavit of  A.  J.  West  was  introduced  by  plain- 
tiff to  the  following  effect,  Id  brief:  He  was 
the  agent  of  Mrs.  Pease  In  selling  Ray  the 
land,  the  trade  being  made  by  telegram  to 
and  from  Pease,  agent  for  hia  wife.  Ray 
paid  a  full  price  for  the  land  at  the  time, 
giving  $2,500  more,  as  deponent  Is  informed 
and  believes,  tlian  any  other  party  had  of- 
fered. At  the  time  of  the  trade,  and  up  to 
the  signing  of  the  papers,  deponent  did  ad- 
vise and  urge  Bay  to  close  the  trade  with 
as  little  delay  as  possible,  for  fear  Pease 
would  become  dissatisfied  by  the  delay  and 
sell  to  some  other  party.  Deponent  was  In- 
terested In  the  sale  to  the  extent  of  his  com-' 
mission.  The  first  time  Ray  met  Pease,  to 
deponent's  knowledge,  was  In  deponent's 
ofilce  In  May  or  June,  1892.  Deponent  in- 
troduced them,  and  they  had  a  conversation. 
Pease  forwarded  to  deponent  the  original 
Grubb  deed.  Deponent  notified  Ray  he  had 
It,  and  Ray  came  to  deponent's  office  and  ex- 
amined It.  Ray  may  then  have  called  de- 
ponent's attention  to  the  defect  in  the  orig- 
inal, and  expressed  his  surprise  and  regret 
to  find  it  so,  but  deponent's  recollection  Is 
not  dear  on  this  point  If  Ray  ever  saw  the 
original  before  that  time,  deponent  does  not 
remember  It.  '  The  latter  himself  believed 
and  presumed  the  misdescription  In  the  rec- 
ord was  caused  by  the  clerk  in  copying  the 
original  deed. 

Defendants  Introduced  the  petition  filed  by 
Ray,  December  13,  1892.  The  allegations  in 
this  petition,  though  not  so  full  as  those  In 
the  present  petition,  seem  substantially  sim- 
ilar, and  Injunction  was  prayed  as  against 
the  bringing  of  any  suits  on  the  purchase- 
money  note,  or  transferring  of  the  purchase- 
money  notes,  eta  To  this  petition  were  at- 
tached copies  of  the  bond,  the  purchase- 
money  note  due  In  1891,  and  the  Grubb  deed. 
Defendants  also  introduced  the  order  deny- 
ing Injunction  of  February  3,  1893,  and  the 
dismissal  of  the  petition  by  plaintiff,  March 
14,  1894.  Also  defendants'  plea  to  the  suits 
In  the  city  court,  which  plea  sets  up  the  mis- 
take in  description  In  the  Grubb  deed.  Al- 
so letter  of  Ray  to  West,  forwarded  by  West 
to  Mrs.  Pease,  of  June  1,  1892,  asking  Mrs. 
Pease  to  sign  and  execute  and  return  a  deed 
Inclosed.  The  deed  referred  to  in  this  letter 
was  the  deed  made  by  Mrs.  Pease,  and  by 
Pease  and  Davis  as  trustees  for  her,  to  Ray, 
but  not  delivered,  dated  June  1,  1892,  convey- 
ing to  Ray  the  land  described  In  the  bond; 


and  It  also  was  Introduced  by  defendants. 
Also  letters  from  Ray  to  Pease  of  various 
dates  from  July  13,  1892,  to  November  30. 
1892,  making  promises  to  pay,  excuses  for 
not  having  paid,  and  asking  Indulgence,  and 
containing  no  reference  to  any  defects  In  the 
title  of  Mrs.  Pease.  Also  a  letter  from  Ray 
to  A.  J.  West  of  December  3,  1882,  contain- 
ing no  reference  to  any  such  defects,  and 
stating  that  Ray  trusted,  If  West  heard  from 
Pease,  West  could  wait  until  Ray  returned 
from  a  cntaln  trip.  Also  testimony  to  the 
following  effect:  Pease  visited  Atlanta  twice 
in  1892,  once  in  the  spring,  and  again  early 
In  the  summer,  and  on  each  occasion  saw 
Ray,  meeting  him  on  the  first  visit  at  the 
office  of  West  &  Oo.,  by  appointment  The 
note,  maturing  in  1892,  was  then  overdue, 
and  Pease  asked  Ray  about  It  Ray  apolo- 
gized for  his  delinquencies,  and  asked  Pease 
to  be  lenient  saying  he  thought  he  would 
soon  be  able  to  get  the  money.  Dnring  that 
conversation  Ray  said  nothing  with  refer- 
ence to  the  description  in  the  Ombb  deed, 
nor  at  that  time  had  he  Intimated  to  Pease, 
or  to  any  one  with  Pease's  knowledge,  that 
there  was  any  mlsdeBcriptton,  or  that  he 
bad  any  fault  to  find  with  the  deed  or  the 
title,  nor  did  be  claim  any  mistake  In  the 
deed  at  any  other  Interview  with  Pease. 
Pease  did  not  state  to  him  that  there  was 
no  cause  of  uneasiness  nor  promise  to  send 
out  the  original  deed  for  his  lnsi>ectlon,  nor 
say  that  if  there  was  any  mistake  In  the 
original.  Pease  or  his  wife  would  make  Ray 
secure  In  his  title.  Pease  did  tell  Ray  he 
wanted  the  money,  and  Ray  asked  for  leni- 
ency, as  above  stated,  but  said  nothing  about 
accommodating  Pease  or  Mrs.  Pease,  or  that 
he  would  pay  on  assurance  that  the  title 
would  be  made  good,  or  that  on  sucb  a  prom- 
ise he  would  waive  his  right  to  refuse  fur- 
ther payments  until  Mrs.  Pease  should  se- 
cure title  to  the  land  lying  outside  of  the  tri- 
angle. He  made  no  excuse  for  not  paying 
the  note  except  that  he  was  hard  up.  lAter 
in  the  year  Pease  was  again  In  Atlanta  and 
met  Ray  at  West's  office.  Ray  said  that  he 
r^retted  that  he  had  not  been  able  to  pay 
the  note,  but  be  had  now  made  arrange- 
ments so  he  could  take  up  all  the  notes,  if 
Pease  would  have  a  deed  executed  by  Mrs. 
Pease.  West  asked  him  If  he  bad  his  money 
arrangements  so  be  could  certainly  take  up 
the  notes,  and  Ray  said  he  had.  Ray  then 
drew  a  deed,  and  gave  it  to  Pease,  which 
Pease  sent  to  Chicago,  and  it  was  executed 
and  sent  back  to  West.  At  that  conversa- 
tion Ray  made  no  complaint  as  to  the  de- 
scription, nor  as  to  his  title.  Mrs.  Pease 
bought  the  land  In  1861  or  1862,  and  had  It 
fenced  in  with  an  adjoining  piece  of  land 
which  Pease  owned.  The  fence  remained 
until  soldiers  tore  It  down.  In  1864.  After 
the  war.  Pease  fenced  It  up  again  with  a 
wire  fence  and  built  a  small  house,  which 
he  used  in  the  fishery  business,  which  re- 
mained there  four  or  five  years.  Persons 
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named  looked  after  the  ^v^erty.  The  taxes 
were  paid  from  year  to  year  continnoiuily  by 
Mrs.  Pease,  from  tbe  time  of  ber  poreliaae 
until  the  conTeyance  to  Ray.  Bay's  note 
falling  due  In  April,  1894,  Is  now  owned  by 
A.  O.  Arms  of  Cfhlcago,  and  was  transferred 
to  falm  for  a  raluable  consideration.  In  18^. 
Mrs.  Pease  Is  pnfecfly  sfAvent  She  owns 
proper^  In  Chicago  worth,  above  the  Incnm- 
tmmee  thereon.  $8,600,  ■  and  owns  a  large 
amoont  of  ralnaUe  realty,  described.  In  At- 
lanta, whl<di  Is  nnlncnmbered.  She  has  no 
other  ddits  than  Incumbrances  on  the  Chi- 
cago ^perty,  and  no  debts  orerdne  and  nn> 
paid.  Pease  owns  valnable  property,  de- 
scribed. In  Atlanta,  which  Is  unincumbered, 
▼aliiabie  property  in  Chicago,  and  has  $1,- 
500  cash  in  bank.  His  IlabiUtleB  amoont  to 
about  Vl,GOa  Taxes  for  the  year  1898,  on 
the  property  owned  1^  Mrs.  and  iSiB.  Pease 
In  Atlanta,  hare  bera  paid.  Defendants  In- 
troduced the  tax  receipt  Mrs.  Pease  Is 
worth,  aboTe  aU  llablUUes,  $50,000,  and 
Pease,  ¥22,000. 

AffidaTlts  of  A.  J.  West  WN«  Introduced, 
in  whldi  were  stated,  among  other  things, 
tbe  following:  Before  tbe  bargain  was  com- 
pleted toe  tbe  sale  ot  the  land  to  Bay,  Bay 
Inrest^ated  'the  title,  and  spoke  to  West 
about  an  alleged  defect  In  tbe  desoiptlon  In 
the  Orubb  deed.  The  matter  of  this  defect 
was  fully  discussed  at  the  time,  and  Bay  ex- 
pressed hims^f  satisfied  to  accept  the  land 
at  the  price  and  iqpon  the  terms  proposed  and 
as  finally  agreed  upon,  in  splte  of  said  al- 
leged defect  Aftowards,  about  April  25, 
1891,  Ray  paid,  through  West  the  first  of 
the  parcbase-UKmey  notea  He  did  not  then 
complain,  nor  had  he  before  complained,  to 
Watt  that  he  was  dissatisfied  with  the  title. 
Since  the  matnrit7  of  the  note,  due  April, 
1802,  West  as  tbe  agent  of  Mrs.  Pease  and 
her  trustee,  has  made  repeated  demands  up- 
on Bay  for  payment  sud  has  reeelTed  many 
promises  to  pay.  Up  to  a  week  before  this  suit 
was  filed.  Bay  had  never  intimated  to  West, 
as  agent  of  Mrs.  Pease,  that  he  would  sedc 
to  defo-  the  payment  of  his  indebtedness  be- 
cause of  any  of  the  matters  now  complained 
about  always  (Bering  as  his  sole  eiccuse  for 
the  ddlay  his  Inability  to  raise  enough  money 
to  meet  the  indebtedness,  which  he  admitted 
to  be  Just  and  due.  About  June  1, 1802,  Bay 
brought  Um  a  deed  to  be  executed  by  Mrs. 
Pease  and  her  trustee,  with  the  request  that 
he  hare  It  executed  and  returned,  saying 
he  was  preparing  to  pay  the  entire  balance 
of  the  purchase  money,  and  desired  the  deed 
to  be  ready  for  that  event  This  deed  Is  in 
the  handwriting  of  Bay.  In  tbe  spring  of 
1800,  about  the  time  and  before  Bay  pur- 
chased the  land.  Bay  stated  to  West  that  up- 
on inspecting  the  records  he  discovered  tbera 
was  an  imperfect  description  In  the  Orubb 
deed,  and  discnased  tbe  matter  at  some 
length,  finally  stating  that  he  did  not  con 
elder  the  defect  of  great  materiality,  and 
would  buy  the  property  notwithstanding. 


Something  was  said  in  the  conversation  as 
to  whether  the  d^ect  might  not  have  been 
occaslMied  by  a  clerical  mistake  In  recording 
the  deed,  and  whether  the  original  deed 
might  not  contain  a  more  perfect  descrip- 
tloa  West  does  not  remember  who  suggest- 
ed that  It  might  be  a  mistake  of  the  cleik, 
but  thinks  it  was  Bay.  He  stilted  to  Ray 
that  he  did  not  know  what  the  original  deed 
contained,  as  he  had  not  then  seen  It  What- 
ever was  said  about  It  was  in  the  nature  of 
a  mere  surmise,  and  It  was  not  stated  by 
elthra  of  them,  nor  accepted  by  Bay,  as  a 
thing  to  be  r^ed  upon  In  detwminlng  wheth- 
er Bay  would  purchase.  At  the  time  of  the 
negotiations  than  wore  others  proposing  to 
buy  the  land  at  a  smaUer  price  than  that  at 
which  it  was  finally  sold  to  Bi^.  Pease,  as 
bis  wife's.agent  was  anxious  to  sell  to  raise 
money  to  buy  certain  land  In  CblcagOw  Bay 
was  Informed  that  Pease  was  growing  Im- 
patient and  would  probatdy  accept  the  offer 
of  the  other  parties,  and  Bay,  having  ex- 
pressed his  satisflBctlon  with  tbe  title,  closed 
the  trade  in  order  that  he  might  not  lose 
what  he  considered  an  advantageous  trade. 
Bay  at  no  time  said  that  the  imperfect  de- 
scription in  tbe  Qrubb  deed  would  have  to  be 
corrected,  nor  did  West  learn  that  Bay  con- 
alder  ed  It  material,  or  would  dalm  that  be 
should  not  pay  the  purchase  mon^,  until  the 
bill,  filed  by  Ray  In  1802,  was  read  to  West 
H.  F.  West  the  other  member  of  the  firm  <kC 
A.  J.  West  &  Ca,  made  affidavit  that  at  no 
time  after  the  bargain  of  the  land,  in  ISOO, 
had  Bay  eva>  Intimated  to  him  that  he  did 
not  Intend  to  pay  the  balance  of  the  pur- 
chase money,  for  any  cause,  but  promised 
sometimes  deponent,  and  sometimes  A.  J. 
West  to  pay  his  past-due  Indebtedness  oa.  tbe 
land  when  he  could  succeed  in  getting  to- 
gether the  moae^,  offering  as  his  only  reason 
for  the  dday  his  Inabill^  to  get  the  mone^. 

J.  L.  Brown  and  L.  B.  Kay,  for  plaintiff  in 
error.  King  &  Anderson,  tor  defendants  In 
error. 

SIMMONS,  a  J.  1.  It  wlU  be  seen  from  tbe 
official  report  of  the  case  that  the  controversy 
between  these  parties  arises  from  a  defective 
description  of  the  land  conveyed  by  Gnibb  to 
the  trustees  of  Mrs.  Pease,  It  being  contended 
by  the  i^inUff  in  error  that  the  description  is 
so  uncertain  as  to  render  the  deed  void,  and 
that,  if  not  void,  It  should  be  reformed.  That 
description  is  as  follows:  "All  that  tract  or 
parcel  of  land  lying  and  being  in  the  Seven- 
teenth district  of  originally  Henry,  now  Ful- 
ton, county,  lo  said  state  [(Jeorgls.],  beiiis 
part  of  land  lot  number  one  hundred  and  nix 
In  the  Seventeenth  district  aforesaid,  bounded 
as  follows:  Commencing  at  the  northwest 
comer  of  said  lot;  running  south  on  Bor- 
ing lot  fifteen  hundred  feet;  thence  east 
six  hundred  and  eight  and  a  half  feet  to  a 
stake  comer;  west  six  hundred  and  eight 
and  a  halt  feet  to  commencing  comer,— con- 
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talnlng  ten  acres,  more  or  less."  The  I'nes 
given  as  bounding  the  tract,  it  will  be 
seen,  do  not  form  a  complete  boandm*y. 
Oourts,  however,  will  not  dedare  a  deed  told 
for  uncertainty  as  long  as  It  is  possible,  by  any 
reasonable  role  of  constmctlon,  to  ascertain 
from  the  deed  what  property  was  Intended  to 
be  conveyed.  A  description  of  the  land  which 
can  be  made  certain  wlU  be  treated  as  suffi- 
cient, and  the  land  will  pass  to  the  grantee. 
1  Shep.  Touch,  p.  2S0;  2  Am.  &  Eng.  Enc. 
Law.  art.  "Boundaries,"  p.  496.  Looking  to 
the  above  description,  we  find  that  there  are 
two  llnea  which  are  absolutely  certain,— the 
first,  which  commences  at  the  eomer  of  a  cer- 
tain lot  and  runs  south  1,500  feet;  and  the 
second,  which  commences  at  the  south  end  of 
the  first,  and  runs  east  OOS^  feet.  The  next 
line  given  can  also  be  made  certain.  It  la  of 
the  same  loigth,  to  half  a  foot,  as  the  second 
line,  and,  although  the  point  at  which  It  be- 
gins Is  not  stated.  It  Is  described  as  running 
west  to  the  commencing  corner.  If,  there- 
fore, we  run  a  line  from  that  comer  due  east 
UOS%  feet,  we  find  the  point  at  which  the  last 
line  of  the  description  should  commence  when 
It  begins  to  run  west  Construing  the  descrip- 
tion in  this  manor,  we  then  have  three  certain 
lines,  which  make  three  sides  of  a  rectangle, 
thus:  C 

The  question,  then.  Is,  will  the  court  supply 
the  fourth  or  missing  side?  In  the  case  of 
Com.  V.  City  of  Roibary,  9  Gray,  490,  where 
the  question  was  whether  a  side  which  had 
been  omitted  In  the  description  could  be  as- 
certained, three  sides  being  given,  Shaw,  G. 
J.,  said:  "A  deed  is  not  to  be  held  void  for  un- 
ceartalnty  because  the  boundaries  are  not  fully 
expressed,  when  by  reasonable  Intendment  It 
can  be  ascertained  what  was  considered  and 
understood  by  both  parties  to  be  embraced, 
and  Intended  to  be  embraced,  In  the  descrip- 
tion. The  obvious  and  legal  course,  we  think, 
la  to  lay  down  a  plan  on  the  land  according 
to  ascertained  boundaries,  abutments,  and 
monuments  on  these  three  sides,  and  thus  see 
where  the  fourth  would  come."  While  we 
have  no  abutments  or  monuments  In  this  de- 
scription, we  have,  as  above  shown,  three 
fixed  lines  of  courses  and  distances.  Api^ying 
this  rule  to  the  courses  and  distances,  and  lay- 
ing down  a  plan  on  the  land  accordingly,  we 
have  the  three  sides  as  above  described;  and 
all  that  it  is  necessary  to  do,  In  order  to  sup- 
ply the  fourth  side.  Is  to  run  a  line  north  and 
south  between  the  termini  of  the  two  lines 
which  are  designated  in  the  description  as 
running  east  and  west.  In  our  opinion.  It 
would  do  no  violence  to  the  intention  of  the 
parties  to  supply  this  line.  It  seems  to  us  to 
be  manifest,  from  the  description  in  the  deed, 
that  the  grantor  Intended  to  convey  all  the 
land  Included  within  these  four  sides.  The 
fact  that  the  land  thus  Included  contains  20 
acres,  while  the  deed  describes  the  quantity  as 
10  acres,  more  or  less,  makes  no  difference. 
Where  a  tract  of  land  is  described  Ir  a  deed 
metes  and  bounds,  and  as  containing  so 


many  acres,  more  or  less,  the  quantity  most 
yield  to  the  metes  and  bounds.  If  the  meas- 
urements contain  20  acres,  that  number  of 
acres  Is  conveyed  to  the  grantee,  although  the 
deed  may  describe  the  number  as  10,  more  or 
less.  3  Washb.  Real  Prop,  (oth  Kd.  p.  427)  'p. 
630.  The  record  discloses,  moreover,  that 
when  the  trustees  of  Mrs.  Pease  purchased  the 
lant*.  from  Grubb,  they  Inclosed  the  tract  with 
ft  fence  on  the  four  sides,  as  above  described; 
that  this  fence  remained  there,  wlththeknowl- 
edge  and  acquiescence  of  the  grantor,  for  sev- 
eral years,  and  until  destroyed;  and  that, 
after  Its  destruction,  it  was  replaced  around 
the  whole  tract,— thus  showing  the  construe* 
tlon  put  upon  the  deed  by  the  parties  them- 
selves. It  is  a  well-settled  role  of  law  that 
where  the  description  in  a  deed  is  susceptf- 
ble  of  different  constructions,  or  where  the 
deed  contains  two  inconsistent  descriptions, 
the  grantee  has  a  right  of  election  between 
them,  and,  when  he  exercises  this  right,  the 
grantor  Is  bound  thereby;  this  rule  being 
based  upon  the  familiar  principle  of  construe 
tlon  that,  inasmuch  as  the  fault  Is  assumed  to 
be  Id  the  grantor,  if  the  terms  of  the  descrip- 
tion are  uncertain,  the  deed  shall  be  construed 
most  favorably  for  the  grantee.  Id.  (5th  Ed." 
p.  422>  *p.  6SS;  2  Am.  &  Eng.  Enc.  Law,  496; 
Armstrong  v.  Mudd,  10  B.  Mon.  144.  The 
grantees  In  the  deed  In  question  having  elect- 
ed to  supply  the  missing  line  In  the  descrip- 
tion, by  building  the  fence  on  this  line  a« 
well  as  upon  the  others,  with  the  knowledge 
and  acquiescence  of  the  grantor,  the  latter 
was  bound  thereby,  and  the  grantees  obtained 
title  to  the  whole  20  acres  within  the  metes 
and  bounds  above  described. 

2.  This  being  the  proper  construction  of  the 
deed  in  question,  and  the  deed,  according  to 
this  construction,  covering  the  laud  sold  by 
Mrs.  Pease  and  her  trustees  to  the  plaintiff  Iii 
error,  there  was  no  merit  In  the  contention  of 
the  plaintiff  In  error  that  there  was  an  out- 
standing title  remaining  In  Grubb  or  his  faein 
In  consequence  of  the  alleged  ambiguity  or  un- 
certainty In  the  description  contained  in  that 
deed,  or  that  the  deed  required  to  be  reform- 
ed. The  court  below,  therefore,  did  not  err 
in  refusing  to  oijoln  the  action  asainst  the 
plaintiff  In  error  upon  his  notes  for  a  part  of 
the  purchase  money,  even  though  the  plalntltt 
In  that  action  may  haVe  been  insolvent  and  a 
nonresident.  Judgment  affirmed. 


(94  Q&.  7U> 

TUTT  V.  SAXD  HILLS  HOTEL  CO.  et  al. 

(Sapreme  Court  of  Georgia.   Aug.  29,  1894.) 
Ihsolvent  CniiFOKATioN — FoRECLnsrRB  or  MORT- 

OAOE — INTEKVBNIXO  CLAIMS. 

The  material  findings  of  the  jary  were 
wnrrantpil  by  the  evidence,  ani  the  decree,  as 
an  equitHblc  result,  was  warrnnted  by  the  find- 
ingfi,  in  so  far  as  it  was  rested  on  tliom,  and  ia 
BO  far  as  it  was  rested  on  the  discretionary  pow- 
er of  the  court,  though  open  to  question,  in- 
volved DO  manifest  nbutie  of  such  discretion.  No 
error  was  committed  in  the  progress  of  the  trial. 
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or  in  any  of  the  various  ruMoga  made  bj  the 
ronrt,  for  which  a  new  trial  shoatd  be  ordered. 
The  points  made,  being  esceediogly  anmeroua, 
while  ther  bare  been  B^arately  conddered  in 
the  light  of  the  whole  record,  are  oremded  gen- 
erally; none  of  them  being  snffideot  to  r^oire 
another  trial  of  the  case,  or  any  modification  of 
the  decree. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Richmond  coun- 
ty; H.  G.  BoDoy,  Judge. 

Action  by  WllUun  H.  Tutt  against  the 
Sand  HUla  Hotel  Company  and  others.  A 
decree  was  rendered  adrerse  to  plaintiff, 
and  he  brings  error.  Affirmed. 

Tbe  ft^owlng  la  tbii  official  report: 

Tlie  case  of  Tutt  against  the  Sand  Hills 
HotelOonipany;Cohen  and  Xiamar,  trustees; 
Allaa,  wbo  sued  for  the  use  of  Coffin,  cash- 
ier and  tmstee  of  the  National  Bxchai^e 
Bank  of  Augusta,  and  the  Augusta  Sarlngs 
Bank  (Coffin,  cashier  and  trustee);  both  said 
tanks;  Thompson;  Schneider;  All»i;  Brown; 
Kemaghan;  and  Baker,— came  on  to  be 
heard  at  the  Ainll  term,  IS^,  ct  Richmond 
superior  court  The  court  held  that  the  Va- 
sues  to  be  tried  were  those  arising  out  of 
the  petition  and  answers,  and  also  a  rale 
to  distribute  certain  mon^,  and  traTerse  of 
the  answers  of  the  receivers  who  had  bera 
appointed  In  the  case.  To  this  ruling  de* 
fendants  excepted  pendmite  lite,  and  made 
fnrthw  exertion,  as  will  appear  hereafter. 
A  To^lct  was  returned  by  the  Jury  In  an- 
swer to  questions  propounded  to  the  court, 
and  both  stdes  mOTed  for  new  triaL  Plaln- 
tlfT  moved  for  fluid  decree  upon  Ibe  admis- 
sions in  the  pleadings  and  the  findings  by 
the  Jury.  A  decree  was  rendered  by  tbe 
court,  to  which  plaintiff  excepted,  and  aftra^ 
wards,  during  the  same  term,  moved  to  cor* 
rect  the  decree,  and  vacate  and  set  It  aride, 
upon  various  grounds.  This  motion,  as  well 
as  the  motlMi  fw  new  trial,  ms  overruled, 
and  to  these  rullni^  the  plalntift  excepts. 
He  also  assigns  error  upon  certain  excep- 
tions pendente  lite  taken  by  him  during  the 
progress  of  the  cause,  as  will  hereafter  ap- 
pear. 

The  original  petition  wu  brought  1^  Tutt, 
for  himself  and  all  other  bondholders  and 
credltMS  of  the  Sand  HUls  Hotel  Company 
coming  In  and  contributing  to  tbe  expense 
of  the  suit  against  the  defendant  named. 
It  alleged:  The  Sand  HlHs  Hotel  Com- 
pany was  Incorporated  to  cany  on  hotel 
keying.  Payment  was  made  of  the  capital 
stock,  and  It  became  necessary  to  raise 
other  money  to  complete  the  plant.  In  May, 
1889,  It  executed 'Its  deed  of  trust  convey- 
ing the  hotel  and  the  hotel  lot  to.  Cohen 
and  Lamar,  trustees,  to  secure  tbe  payment 
of  the  bonds  therein  described.  Out  of  the 
issne  of  $^000  of  bonds,  i(lQ,000  were  aaid 
to  petitions  for  cash,  at  par,  and  the  com- 
pany used  the  money  In  part  payment  for 
the  completion  ct  the  hotel  btdlding.  The 
remainder  of  the  Issue  were  never  actually 
sold,  bat  came  into  the  hands  ot  tbe  Nation- 


al Exchange  Bank,  and  are  claimed  to  be 
held  by  it  and  the  Augusta  Savings  Bank 
as  security  for  or  on  account  of  Indebted- 
ness to  tbam  by  the  hotel  company,  but  pe- 
titioner denies  the  validity  of  the  ownership 
of  these  bonds  by  said  banks.  Thereafter 
the  hotel  was  completed,  and  has  been  since 
operated  at  a  profit,  yet  the  company  failed 
to  pay  Its  state  and  county  taxes,  amount- 
Ing  to  about  fl,200,  the  fi.  fa.  for  which 
was  taken  up  Febroary  2,  1891,  and  assign- 
ed to  Coffin,  an  officer  of  said  bank,  who 
bolds  It  unsatisfied.  The  interest  upon  said 
bonds  has  not  been  paid.  There  is  now  due 
to  petitioner  $1,920,  Interest  to  July  1,  1891, 
on  bonds  60  to  6S.  He  notified  On  writing) 
the  trustees  that  a  default  had  existed  for 
over  six  months  on  a  part  of  the  Interest 
due  him,  and  to  immediately  take  posses- 
sion of  all  the  property  the  hotel  cconpany 
conv^ed  to  them,  and  make  sale  thereof  as 
required  by  the  deed  of  trust,  making  dis- 
tribution of  the  proceeds  among  the  bond- 
holders according  to  tbe  deed  and  the  law. 
Service  was  acknowledged  by  the  trustees 
June  2S,  1891,  but  they  have  taken  no  ac- 
tion tho^nhder,  nor  otherwise  intervened 
to  protect  hta  rights  as  a  bondholder.  It 
was  provided  in  the  deed  that  the  company 
diould  have  the  right  to  lease  tbe  hotel 
subject  thereto,  and  so  long  as  the  rent  was 
paid  tbe  lessee  should  not  be  disturbed  by 
reason  of  default  requiring  Intervention  on 
the  part  ot  Che  trustee;  but  no  such  lease 
Ins  been  made,  and'  there  Is  no  valid  rea- 
son why  they  should  not  act  undo-  his  no- 
tice, OT  proceed  to  foreclose  the  instnunent. 
On  June  23,  1881,  there  was  levied  on  tbe 
hotel  lot  a  fl.  fa.  in  favor  of  Allen,  fOT  the 
use  of  Ci^n,  cashier,  trustee  for  the  banks 
mentioned,  and  also  a  fl.  fa.  In  favor  of 
Robbe,  assigned  to  Thompson  and  Schnei- 
der, and  under  these  levies  the  property 
will  be  sold,  unless  prevented.  The  liens 
set  for^  in  these  raeeutlons  were  recorded 
after  the  record  of  the  deed  of  trust  mm- 
tloned,  but  it  Is  claimed  by  idalotUfs  In 
these  fi.  fas.  that  their  Hens  will  take  preced- 
ence over  the  rights  of  petitioner  as  a 
iKHidholder,  These  fl.  fas.  are  now  owned 
or  contndled  by,  and  proceeding  at  the  in- 
stance of,  said  bank,  over  petitioner's  ob- 
jection. The  execution  of  Allen  Is  not 
founded  upon  such  a  debt  as  should  give 
him  a  lien  over  tiiat  of  the  bondholdon. 
He  Is  now,  and  was  at  the  date  of  the  deed, 
a  stockholder  of  the  corporation,  and  had 
actual  and  constructive  notice  of  tbe  cre- 
ation of  the  Indebtedness  set  forth  in  that 
deed.  No  notice  other  than  the  record  of 
his  lien  was  given  that  could  operate  against 
the  ttondholders,  and  the  lien  showed  on  Its 
face  that  he  was  working  for  a  ctHumlssion 
of  10  per  cent..  In  overseeing  the  work,  and 
disbursing  the  money  of  the  corporation.  In- 
stead of  being  a  c(Hitractor  to  build.  The 
president  of  the  hotel  company,  who  was 
served,  was  Baker,  and  he  Is  also  tbe  presl- 
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dent  of  tbe  two  bankR,  who  were  the  real 
plaintiffs;  and  the  case  was  not  defended, 
and  went  by  default  No  Issue  Is  made  as 
to  the  amount  of  the  ft.  fa.  of  Bobbe,  but 
petitioner  denies  Its  priority  over  tbe  trust 
deed,  and  calls  attention  to  the  excessive 
and  Illegal  form  of  the  levy,  and  the  cir- 
cnmatances  of  its  present  ownership,  which, 
be  charges,  places  It  under  the  control  of 
aaid  bank,  and  enforceable  at  Its  will.  For 
equipping  the  hotel,  it  was  necessary  to 
raise  $40,000.  which  was  adranced  to  the 
hotel  company  by  the  National  Bxchange 
Bank  upon  notes  of  tbe  hotel  company  in- 
dorsed by  certain  of  Ita  stockholders,  to 
wit,  Thompson,  Kernaghan,  Allen,  and 
Brown,  to  whom  a  mortgage  was  given 
May  7,  1800.  Upon  these  notes  petitioner 
became  an  Indorser  for  accommodation  of 
the  corporation  and  said  bank  now  holds 
about  $23,000  of  them.  By  the  terms  of 
this  latt^  m(^tgage  it  Is  provided  that  if, 
for  any  cause,  the  jwe^perty  conveyed  should 
be  levied  on,  the  debt  thereby  secured 
should  become  due  and  payable,  and  the 
mortgagees  might  proceed  to  make  sale  of 
tbe  pn^wrty,-— hence  said  debt  Is  now  due 
and  enforceable;  but  none  of  the  parties 
have  proceeded,  and  petitioner,  being  an 
accommodation  Indorser,  cannot  act  undw 
the  power  set  forth  in  the  mortgage,  but 
must  resort  to  the  court  for  relief,  and  to 
enforce  his  Uen.  Petitioner  is  also  a  stock- 
holder of  the  hotel  company,  owning  300 
shares  of  stock,  fully  paid.  As  such  he 
attended  a  meeting  of  the  stockholders  May 
8,  1891,  called  their  attention  to  the  finan- 
cial condition  of  the  company,  and  asked 
Immediate  action  as  to  protection  of  the 
property;  but,  after  dlscnsston,  nothing  was 
done.  At  the  subsequent  annual  meeting 
no  quorum  attended,  and  petitioner  could 
do  nothing  more  but  appeal  to  this  court 
for  protection.  If  the  property  is  allowed 
to  be  sold  under  the  lien  fl.  fas.,  nothing 
could  j^BB  but  the  Interest  of  the  corpora- 
tion, and  petitioner,  as  a  bondholder  would 
have  to  bid  against  the  bank,  which  is 
forcing  the  property  to  sale  under  the  lien 
fl.  fas.;  holding  besides,  as  above  stated. 
Allen's  notes,  and  bonds  other  than  those 
of  petitioner.  Their  title  to  the  bonds  Is, 
however,  denied  by  petitioner.  A  sale 
would  then  have  to  take  place  of  the  fur- 
niture and  equipment,  which,  unless  bid 
In  by  the  purchaser  of  the  realty,  would 
not  bring  enough  to  pay  tbe  amount  se- 
cured by  said  second  mortgage.  Under  the 
lien  fl.  fa.  no  Judgment  had  been  molded 
so  as  to  sell  the  property  as  an  entirety, 
and  a  sale  piecemeal  will  not  only  be  Ille- 
gal, and  render  stock  in  the  company 
worthless,  but  deprive  any  one  from  bid- 
ding with  safety,  except  the  bank.  The 
banks  have  ample  security  In  personal  ln< 
dorsements,  and  sale  in  the  summer  would 
be  at  an  unpropltlous  time;  and  the  prop- 
erty could  be  leased  to  advantage  as  it  is. 


nntU  a  pn^itlous  time  arrives.  The  hotd 
company  is  Insolvent,  etc.  Waiving  dis- 
covery, certain  questions  were  addressed 
to  Allen,  for  the  use,  etc.,  and  to  Coffin, 
cashier  and  trustee;  answer  being  prayed, 
but  not  under  oath.  And  petitioner  prayed: 
Temporary  restraining  order  against  the 
sheriff  and  defendants.  Appointment  of  re- 
ceiver, with  authority  to  lease  the  property 
for  such  time  as  might  be  determined,  and, 
by  Interlocutory  order  or  final  decree,  to 
sell  tbe  property  free  from  lien,  transfer- 
ting  the  liens  to  the  proceeds  of  the  sale. 
To  foreclose  the  trust  deed  and  the  mort- 
gage, and  have  payment  made  of  them  from 
the  proceeds  of  the  sale.  To  ^oln  perpetual- 
ly the  special  lien  of  the  Allen  fl.  fa.,  and  de- 
cree that  no  lien  existed,  under  it,  upon 
the  pn^erty,  to  plaintiff  therein,  as  a  con- 
tractor. To  require  defendants  to  execute 
such  deeds  as  were  necessary  to  pass  the 
title  in  fee  simple,  and  vest  in  the  pur* 
chaser  the  franchise  of  the  corporation. .  To 
require  an  accounting  from  the  banks  as 
to  all  the  property  of  the  hotel  company 
which  came  into  their  bands,  and  direct 
the  surrender  and  cancellation  of  all  such 
collaterals  as  they  held,  consisting  of  bonds 
of  tbe  hotel  company,  and  decree  that  they 
have  no  title  to  the  same,  as  against  peti- 
tioner, as  a  bondholder  and  stockhold^. 
To  open  and  set  aside  the  Judgment  ren- 
dered in  favor  of  Allen  for  the  use  of  Ck>f- 
fln,  trustee,  on  the  grounds  that  it  was  col- 
lusive; that  there  was  no  legal  service  Id 
the  case,  for  the  reasons  stated  above;  be- 
cause Allra  was  not  a  contractor;  and  be- 
cause the  hotel  company  was  not  Indebted 
to  him  In  the  amount  claimed.  To  apply 
the  fund  In  court  to  the  payment  of  the 
debt  for  which  the  bonds  were  issued.  To 
apportion  tbe  proceeds  of  the  sale  among 
the  several  liens  according  to  legal  priori- 
ties. And  for  general  relief.  Attached  as 
extilbits  were  the  deed  of  trust  covering 
the  hotel  and  hotel  lot;  the  Allen  fl.  fa., 
with  levy  thereof;  the  Robbe  fl.  fa.,  with 
levy  and  transfer  thereof;  and  the  mort- 
gage upon  the  personalty  of  the  hotel  com- 
pany, and  also  upon  the  realty,  notice  be- 
ing given  therein  of  the  prior  mortgage  or 
deed  of  trust,  and  also  ot  "a  builder's  lien 
on  said  real  estate  for  $35,382.55  [the 
amount  of  the  Allen  fl.  fa.],  and  of  an- 
other lien  contested  and  disputed." 

Under  this  petition,  on  July  21.  1891,  the 
Judge  below  ordered:  Tliat  Lamar  and  Co- 
hen be  appointed  receivers  of  tbe  property  of 
the  hotel  company,  real  Mid  personal,  with 
authority  and  direction  to  sell  tbe  same  at 
public  outcry  to  the  highest  bidder,  at  a 
time  and  place  named.  That  said  trustees 
and  recelv»^  sell  as  a  whole  the  real  estate, 
and  on  a  separate  offer,  on  the  same  day, 
the  personal  property  as  a  whole,  and  make 
deed  and  bill  of  sale  to  the  purchaser,  who 
should  be  put  at  once  Into  possession.  "That 
the  bidder  may  pay  off  the  same  in  cash,  or 
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In  liens  and  claims  against  said  company, 
to  be  left  with  said  trustees  In  lieu  of  casb. 
At  said  sale  any  one  or  more  of  said  parties 
hereto  shall  be  at  liberty  to  bid  and  buy." 
That  the  questions  as  to  the  distribution  of 
funds  should  be  left  open  for  decision  upon 
a  regular  rule  to  distribute  at  the  October 
tram  of  the  court  That  if  it  should  appear 
that  the  liens  or  claims  placed  In  the  hands 
of  the  receivers  were  not  entitled  to  be 
taken  as  money,  or  that  liens  belonging  to 
others  were  entitled  to  consideration.  In 
whole  or  In  part,  then  said  purchase 
Bhould  make  good  the  same,  with  cash,  or 
else  the  property  be  resold  at  their  risk. 
And  that  the  levies  be  dismissed,  all  Hens  be 
preserved  as  of  this  date,  and  the  priorities 
and  validity  thereof  be  determined  on  the 
mle  to  distribute,  and  all  costs,  fees,  and 
expenses  be  paid  out  of  funds  in  the  hands 
receivers  from  the  proceeds  of  said  sale. 
On  November  19,  1891,  Cohen  and  Lamar, 
receivers,  r^rted:  Under  the  order  above 
matttoned  they  advertised  the  property  for 
sale,  and  proceeded  to  sell  It  at  the  time  or- 
dwed.  The  realty  was  knocked  down  to 
Toung,  the  highest  and  best  bidder,  tac 
$64,200.  The  personalty  was  also  knocked 
down  to  Young  for  $28,000.  The  receivers 
executed  and  delivered  to  Tonng  a  deed  to 
the  realty,  and  bill  of  sale  to  the  personalty. 
Young  did  not  pay  them  $92,200  In  cash,  but 
acted  under  the  following  clause  of  the  or- 
der: "That  the  bidder  may  pay  off  the 
same  In  cash,  or  in  liens  and  claims  against 
said  company,  to  be  left  with  the  said  trus- 
tees In  lieu  of  cash."  After  the  sale  Young 
presented  to  Lamar  a  list  of  the  executions, 
b<«ds  and  notes  attached,  stating  that  he 
would  present  In  payment  for  the  personal 
property  the  two  notes  for  $13,333  and  $13,- 
334,  secured  by  the  mortgage  on  the  per- 
sonalty, and,  as  to  the  other  papers  held  by 
him,  that  the  Allen  fl.  fa.,  the  Robbe  fl.  fa., 
and  the  tax  execution  were  first  liens  upon 
the  realty,  and  should  be  taken  at  their 
face  value  therefor;  that  he  offered  to  pay 
the  balance  of  the  purchase  price  in  bonds 
of  the  hotd  company,  but,  if  incorrect  in  his 
impression  as  to  the  priority  of  the  said 
liens,  he  desired  that  the  court,  upon  final 
distribution  of  the  money,  should  credit 
them  as  their  priorities  existed  In  law. 
Said  receiver  told  him  that  under  the  terms 
of  the  order  he  did  not  think  the  receiver 
could  pass  upon  the  priority  of  said  Hens, 
bnt  that  he  might  deposit  all  with  the  re- 
covers, who  would  receive  them,  and  the 
court  would  adjudicate  the  priorities.  There- 
after Young  conveyed  and  assigned  to  Co- 
ben  and  Lamar,  receivers,  all  of  said  fl.  fas., 
liens,,  and  claims,  which  were  accepted  by 
them.  They  have  proceeded  to  segregate 
Uie  various  liens,  and  report  that  in  pay- 
ment for  the  personalty  they  accept  the  two 
notes  mentioned,  secured  by  the  mortgage 
on  the  personally;  that  in  payment  of  the 
bid  for  the  realty  they  accept  the  tax  fl.  fa. 


for  $1,242.80,  the  Allen  fl.  fa.  for  $39,930.05, 
the  Robbe  fl.  fa.  for  $4,162.97,  principal.  In- 
terest, and  costs  on  the  same  on  the  day  of 
sale,— leaving  balance  of  $10,735.18,  in  pay- 
ment of  which  they  received  the  bonds  set 
out  in  the  exhibit  to  their  report  There 
have  been  presented  to  them  claims  for  cer- 
tain expenses,  and  a  written  notice  from  F. 
H.  Miller.  Esq.,  that  he  would  claim  com- 
[>ensation,  as  counsel  for  plaintlfT,  out  of 
the  found  brought  into  court  for  distribu- 
tion, to  such  extent  as  might  be  allowed  by 
the  court  on  final  decree.  They  have  no 
funds  In  hand  out  of  which  to  pay  the  costs, 
fees,  or  expenses,  as  the  purchaser  exer- 
cised the  option  offered  by  the  order  of  sale; 
and  they  therefore  prayed  that  Young  be  re- 
quired to  pay  over  $4,510  as  commissions 
due  to  them,  as  receivers,  and  such  other 
sums  for  costs  and  attorney's  fees,  or  other 
expenses,  as  the  court  might  deem  right 

Tutt  excepted  to  this  report  upon  the  fol- 
lowing grounds:  Because  the  action  set 
forth  therein  was  in  violation  of  the  writtra 
notice  served  upon  them  by  bis  attorney, 
on  the  day  of  and  prior  to  the  sale,  that  he 
objected  to  their  receiving  as  cash,  !n  part 
payment  of  the  purchase  money,  any  Hens 
against  the  company,  except  the  bonds  se- 
cured by  the  deed  of  trust,  and  the  notes  se- 
cured by  the  mortgage.  Because  the  re- 
ceivers allowed  Young,  not  a  party  to  the  pe- 
tition, to  seek  to  pay  his  bids,  or  any  part 
thereof.  In  liens  held  by  the  other  defend- 
ants at  the  time  of  the  sale,  and  transferred 
to  him  thereafter  without  recourse,  the  lan- 
guage of  the  order  of  the  sale  being,  "at 
such  sale  any  one  or  more  of  said  parties 
thereto  shall  be  at  liberty  to  bid  and  buy," 
under  which  language  no  one  not  a  party 
could  purchase  except  for  cash.  Because 
they  accepted  the  liens  presented  by  Young 
as  recovers,  and  not  as  trustees,  by  whom 
the  same  were  to  be  verified,  this  being  the 
requirement  of  the  provisions  of  the  order 
of  sale.  Because  they  fnade  a  deed  and  bill 
of  sale  to  Young,  and  put  him  in  possession 
of  the  property,  without  requiring  of  him 
any  security  for  the  performance  of  the  de- 
cree of  sale,  he  being  then  no  party  to  the 
record.  And  because  the  notice  at  the  con- 
clusion of  the  deed,  after  the  habendum 
clause,  stating  that  Young  should  make 
good  with  cash  the  Hens  or  claims  placed  in 
the  hands  of  the  receivers  found  not  to  be 
taken  as  money,  was  not  a  sufficient  notice, 
did  not  make  them  deeds  or  conveyances 
upon  a  condition,  and  Is  no  protection  to 
plaintiff  against  the  title  of  any  bona  fide 
grantee  or  mortgagee  of  Young.  Petitioner 
prayed  that  these  exceptions  be  sustained, 
and  a  resale  of  the  property  ordered,  and 
that  pending  the  hearing  bond  and  security 
be  required  of  the  purchaser  to  abide  the 
final  decree.  The  court  ordered  that  Young 
execute  a  bond  in  the  sum  of  $32,000,  pay- 
able to  the  receivers,  and  conditioned  for 
the  payment  of  the  eventual  condemnation 
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money,  and  a  compliance  with  the  prorl- 
BloDB  of  the  order  of  sale.  Young  executed 
a  bond,  with  Baker  as  security.  Petitioner 
excepted  to  this  bond:  Because  the  only 
surety  was  Baker,  a  party  defendant  to  the 
original  bill,  who  is  president  of  the  hotel 
company  and  the  two  banks,  and,  as  such, 
transferred  to  Young  the  claim  set  forth  in 
the  receivers'  report  Because,  furthw.  Ba- 
ker, by  his  answer  filed  In  this  case  gener- 
ally, with  hia  eodefendants,  pleaded  that 
said  sale  was  properly  and  legally  conduct- 
ed,  and  that  the  consideration  received  was 
a  legal  one,  in  which  plaintiff  had  no  inter- 
est, because  he  obtained  an  order  requiring 
the  purchaser,  Young,  to  give  bond  and  se- 
curity to  pay  hla  (petitioner's)  debt  in  the 
event  It  should  be  made  to  appear  that  the 
consideration  of  the  sale  was  invalid.  The 
exceptions  to  the  bond  were  overruled. 

The  defendants,  except  Allen,  answered 
the  petition:  The  hotel  was  never  operated 
at  a  profit,  but  at  a  loss.  The  tax  fi.  fas. 
were  taken  up  by  CoiBn,  but  not  with  the 
funds  of  the  hotel  company,  and  to  protect 
the  property  from  sale,  as  much  for  the  ben- 
efit of  plaintiff  as  any  other  person  interest- 
ed. The  Interest  due  upon  the  bonds  held 
by  plaintiff  was  not  paid  because  the  coupons 
thwefor  have  never  been  presented  for  pay- 
ment, and  no  demand  made  for  their  pay- 
ment, other  than  the  allegation  In  the  peti- 
tion. The  mortgage  on  the  realty  was  exe- 
cuted legally,  as  directed  by  the  hotel  com- 
pany. The  Allen  fl.  fa.,  and  the  fl.  fa.  of 
the  Augusta  ^vlngs  Bank,  and  the  Robbe 
fl.  fa.  were  levied  on  the  realty,  and  the  Hens 
of  these  fl.  fae.  are  superior  to  plaintiffs 
claims  as  a  bondholder.  The  lien  of  Allen 
is  valid;  was  properly  sued  upon;  the  de- 
fendant the  hotel  company  was  actually  rep- 
resented in  court  by  one  of  the  board  of  dl- 
rectOTs;  and  all  the  requirements  of  law 
were  fully  complied  with,  not  only  In  the 
matter  of  the  contract  by  which  the  lien  was 
obtained  by  AU^,  but  also  In  the  enforce- 
ment of  the  same.  The  right  of  plaintiff  to 
attack  the  validity  of  the  Robbe  lien  in  this 
proceeding  is  denied.  The  National  Exchange 
Bank  advanced  money  to  the  hotel  company 
on  Its  notes  Indorsed  by  the  [>er3ons  nanjed 
In  the  petition,  and  a  mortgage  on  the  per- 
sonalty was  legally  given  it  to  secure  said 
indorsements;  and  plaintiffs  name  was  nut 
inserted  In  the  mortgage,  for  reasons  known 
to  him,  as  he  was  present  and  engaged  in 
the  meeting  at  which  it  was  agreed  the  mort- 
gage should  be  given.  Plaintiff,  as  a  stock- 
holder, bondholder,  and  officer,  for  some  time, 
of  the  hotel  company,  was  present  at  all  the 
meetings  of  the  corporation  at  which  any- 
thing was  done  relating  to  the  claims  of  Al- 
len or  Robbe  for  taxes,  and  knew  all  the 
plans  and  purposes  of  the  parties  interested 
to  try  and  save  the  hotel  company  from  sale, 
and  the  stockholders  from  loss,  and  Is 
estopped  from  setting  up  any  demand  found- 
ed on  a  want  of  knowledge  of  what  was 


done.  Defendant  Ooflln  set  up  that  plaintiff, 
having  waived  discovery,  was  not  entitled  to 
propound  to  him  the  IntHTogatories  set  forth 
in  the  petition,  and,  imtll  ordered  to  answer 
the  same,  decUned  to  do  so.  Defendants  fur- 
ther answered:  That  since  the  filing  of  the 
petition,  by  order  of  the  court,  all  the  prop- 
erty of  the  hotel  company  was  sold  by  the  re- 
ceivers. That  It  was  sold,  and  paid  for  by 
the  purchase,  in  pursuance  of  the  terms  of 
the  (xdBT,  and  title  thereto  made,  as  author- 
ized by  the  order.  That  plaintiff  was  preemt, 
and  did  not  object  to  the  sale,  and  was  a 
bidder  on  the  property  then  and  there  sold, 
expressed  himself  as  satisfied  with  the  sale, 
and  stated  that  he  had  accomplished  all  he 
had  in  view  in  connection  with'  the  same. 
Said  sale  was  properly  and  legally  conducted, 
and  the  consideration  rec^ved  a  legal  one,  in 
which  plaintiff  has  no  Interest,  because  he 
has  obtained  an  order  requiring  the  purchaser 
to  give  bond  and  security  to  pay  his  debt.  If 
It  should  be  made  to  appear  that  the  consid- 
eration of  the  sale  was  Invalid. 

Allen  answered:  He,  with  plaintiff  and 
other  defradants,  was  a  stockholder  In  the 
hotel  company,  and,  of  hia  subscription  of 
¥2,500,  he  has  lost  all  except  $500.  He  knows 
nothing,  of  his  own  knowledge,  as  to  plain- 
tiff's purchase  of  $16,000  of  the  bonds,  the 
application  of  the  proceeds,  or  thd  disposition 
made  by  the  hotel  company  of  the  remaining 
$49,000  of  the  bonds,  nor  as  to  the  alleged  In- 
debtedness of  the  company  to  plaintiff,  or 
steps  taken  by  plaintiff  to  enforce  collection 
of  the  same,  nor  as  to  the  all^atlona  In  the 
petition  touching  transactions  between  other 
parties  to  the  record.  As  contractor  for  build- 
ing and  famishing  material,  in  April,  1888, 
he  contracted  with  the  hotel  company  to 
erect  for  them  a  hotel  building  on  their  lot 
By  this  ccmtract  he  was  to  and  did  furnish, 
at  his  own  expense,  the  material  used,  for 
which  he  was  to  be  paid  by  the  hotel  com- 
pany, together  with  10  per  cent  thereon  as 
his  profits  under  the  contract  He  denies 
that  he  acted  as  its  agent  or  overseer  in  dis- 
burslng  its  funds,  but  erected  the  Improve- 
ments with  labor  paid  and  material  furnished 
by  bis  extractor;  the  material  having  been 
bought  by  him  upon  his  individual  credit  a 
part  of  It  being  still  unpaid  for,  owing  to  the 
delay  In  obtaining  settlement  with  the  com- 
pany. UpcHi  Invitation  of  the  company,  be 
submitted  his  proposition  to  erect  the  im- 
provements for  a  gross  sum,  and,  at  Its  re- 
quest, explained  the  basis  on  which  his  bid 
was  made;  disclosing  his  estimate  of  cost  of 
material,  labor,  and  percentage  of  profits  to 
himself  as  contractor.  It  thought  his  esti- 
mate of  material  and  labor  too  high,  but 
agreed  that  10  per  cent  profit  to  him  was  rea- 
sonable, whereupon  it  was  agreed  between 
them  that  he  should  keep  an  accurate  ac- 
count of  the  cost  to  him  of  material  and  labor, 
which,  together  with  the  10  per  cent,  should 
coostitirte  the  aggregate  amount  of  his  bid 
as  contractor.   The  contract  was  Intended 
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by  the  parties  thereto  to  expreea  thla  agree- 
ment, and  If  it  falls  to  do  so  It  is  the  result 
of  accident  or  mistake.  The  hotel  company, 
from  time  to  time,  paid  him  varlons  sums  on 
account  of  the  contract,  but  failed  to  make 
payment  as  agreed  on  in  the  contract;  and  he 
was  compelled  to  receive  its  notes,  and  to 
disconnt  the  same  in  banks,  to  raise  funds  to 
complete  his  c(mtract,  or  lose  the  amount  al- 
ready expended.  A  number  of  these  notes 
were  so  discounted  by  him,  all  of  which,  by 
consolidations  and  renewals,  were  finally  em- 
braced in  two  notes,— one  for  ^,400.82,  due 
the  Angnsta  Savings  Bank,  and  one  for  $23,- 
516.65,  due  the  National  Exchange  Bank. 
Upon  the  completion  of  the  contract  within 
the  time  prescribed  by  law,  and  in  pursuance 
of  the  statute,  he  recorded  his  lien  as  ci>n- 
tractor  and  material  mka,  for  the  balance 
due  hlno,  $35,382.55,  and  transferred  the  same 
to  Young,  trustee,  as  collateral  security  tor 
these  two  notes.  His  lien  is  a  valid  one,  and 
he  denies  the  right  of  petitioner  to  attack  Ite 
validity,  and  that  of  the  judgment  foreclos- 
ing It,  In  a  collateral  proceeding,  as  Is  sought 
to  be  done  by  the  petition.  He  does  claim 
precedence  for  his  lien,  and  such  precedence 
should  be  allowed.  He  admits  constructive 
notice  by  record  of  the  trust  deed  pending 
cmstmctlMi  of  the  hotel,  before  the  final 
completlMi  of  his  contract,  but  denies  that 
he  had  notice  of  the  creation  of  petitioner's 
claim  as  holdo'  of  the  bonds,  or  the  disposi- 
tion made  by  the  hotel  company  of  the  re- 
mainder the  b<HMlB.  If  the  same  were 
pledged  to  the  bank  as  collateral  security 
to  all  notes  of  the  hotel  company  held  by  the 
bank,  including  the  notes  discounted  by  this 
defendant,  he  prays  that  the  same  may  -  be 
so  applied.  If  necessary  to  fully  protect  him. 
When  the  contract  between  him  and  the  ho- 
tA  company  was  made,  and  for  a  long  time 
thereaft^,  petitioner  was  Its  presldwt,  and 
afterwards  director,  and,  as  such  an  Individ* 
ual,  had  actual  notice  of  his  (defendant's) 
claim  and  contractor's  lien,  and  always  re- 
ferred to  and  recognized  his  claim  as  that  of 
a  contractor's  lien,  and  was  present  in  the 
meetings  of  the  stockholders  .and  directors 
when  the  same  was  ccHistantly  so  referred 
to  and  recognized.  Petitioner  encouraged 
him  to  proceed  with  the  work  and  expend 
large  sums  by  such  admission  and  recogni- 
tion of  his  lien,  and  thereby  estopped  himself 
from  denying  Its  existence  and  validltr.  De- 
fendant denies  any  collusion  in  the  estab- 
lishment of  the  lien  and  reducing  It  to  judg- 
ment. The  written  contract  between  defend- 
ant and  the  hotel  company  was  subsequently 
modified  and  altered  In  many  particulars, 
and  in  substance,  by  the  mutual  agreement 
of  the  parties  thereto.  This  defendant  also 
set  up  various  matters  by  cross  petition, 
which  were  stricken  on  demurrer,  as  to  re- 
lief prayed  against  Tutt.  Attached  to  the 
answer  was  a  copy  of  the  contract  between 
Allen  and  the  hotel  company.  By  it,  Allen 
agreed  to  bnlld  an  hotel,  according  to  plana 


made  and  under  direction  of  the  architects, 
tor  10  per  cent  on  the  amoxmt  of  cost  there- 
of. The  hotel  company  agreed  to  pay  Allen 
10  per  cmt  on  the  coat  of  building  the  hotel, 
it  being  understood  that  the  cost  of  the  hotel 
Included  all  material  and  labor  required  to 
finish  the  building.  Allen  was  to  charge 
percoitage  only  on  material  and  brickwork, 
carpenter's  work,  painting,  tinning,  and  such 
plumbing  as  would  be  done  In  the  house, 
with  gas  piping  in  the  building.  It  was 
agreed  that  any  discounts  All^  could. obtain 
on  material  should  go  to  the  benefit  of  the 
hotel  company,  and  that  the  first  payment 
would  be  due  on  June  1st  thereafter,  and 
monthly  payments  thereafter  until  the  build- 
ing was  completed. 

Plaintiff  amended  his  petition  by  annexing 
a  copy  of  the  record  In  the  case  of  Allen 
against  the  hot^  company,  and  of  the  lien 
of  Robbe  against  the  hotel  company,  and,  as 
an  additional  prayer,  asked  for  general  judg- 
ment against  the  botd  company  for  the 
amount  of  the  principal  and  interest  due  on 
his  bonds.  It  does  not  seem  necessary  to 
set  out  here  the  petition  of  Allen,  except  to 
say  that  it  waa  In  the  usoal  form  of  a  suit 
by  him,  as  contractor  and  material  man,  to 
enforce  his  alleged  lien  and  for  general  Judg- 
ment, with  the  addition  that  It  alleged  trans- 
fer of  the  lien  to  CoflEin,  cashier,  in  trust  to 
collect,  demand,  and  sue  for  the  same,  and 
apply  the  proceeds  to  tlie  notes  to  the  Na- 
tional Exchange  Bank  and  the  Augusta 
Savings  Bank;  and  the  suit  was  by  Allen 
for  the  use  of  Coffin,  cashier,  trustee.  At- 
tached to  this  petition  of  Allen  was  a  state- 
ment of  the  amounts  paid  by  him  for  labor 
and  material  In  constructing  the  hotel,  which, 
with  10  per  cent,  thereon,  reduced  by  cer- 
tain credits,  left  balance  due  of  $35,382.65. 
There  was  also  attached  the  written  tranafw 
to  Coffin,  cashier.  Service  was  made  upon 
Baker,  president  Plaintiff  then,  in  view  of 
the  pleadings,  the  receivers'  report,  the  ex- 
ceptions thereto,  the  answer  of  Allen,  and 
cross  relief  prayed  by  him,  and  the  answer 
of  the  other  defendants,  renewed  a  motion, 
which  he  had  previously  pres^ted,  to  refer 
the  case  to  an  auditor  or  master  In  chancery. 
This  motion  was  refused.  By  exceptions 
pendente  lite,  plaintiff  excited  to  the  ruling 
of  the  court  overruling  his  exceptions  to  the 
bond  given  by  Young,  and  to  the  ruling  re- 
fusing his  motion  to  refer  the  case  arising 
under  the  pleadings,  receivers'  report,  and 
exceptions  thereto,  to  an  auditor  or  master. 
Upon  these  exceptions  pendente  ifte,  petition- 
er assigns  error  in  his  final  bill  of  exceptions. 

The  receivers  were  ordered  to  show  cause 
why  they  should  not  distribute  the  proceeds 
of  the  sate,  and  pay  over  to  plaintiff  the 
amount  claimed  to  be  due  on  the  bonds 
owned  by  him,  and.  further,  why  the  ex- 
ceptions to  their  report  as  to  claims  accepted 
by  them  should  not  be  sustained,  and  the 
same  made  good  In  cash  by  the  purchaser. 
They  answered:  They  are  Informed  and  be- 
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Here  plalntllTB  bonds  are  secured  by  a  mort- 
gage OD  the  realty  of  tbe  hotel  company. 
The  tax  fl.  fa.,  Allen's  fi.  and  the  Bobbe 
fl.  fa.  are  superior  to  the  Hen  of  this  mort- 
gage, and  to  the  bonds  secured  thereby.  In 
addition  to  these  fi.  fiu.,  taxes  tor  1881, 
claims  for  adTwUslng,  caring  for  the  prox)- 
erty,  costs,  for  attorneys'  fees  and  receivers' 
commissions,  are  of  file  with  them;  but,  the 
same  b^g  undetermined,  they  cannot  sub* 
tract  the  sum  from  the  amount  <^  the  bid, 
so  as  to  state  exacUy  what  is  left  in  their 
hands  for  distribution.  Excluding  the  above 
undetermined  amounts  and  amount  of  cost 
for  these  proceedings,  and  deducting  the  ag- 
gregate sum  of  the  fl.  fas.  from  the  purchase 
price,  there  is  left  In  their  hands  ¥16,735.18, 
to  bo  prorated  among  the  $65,000  of  bonds 
secured  by  the  mortgage,  or  cent,  on 
each  bond,  wblcb  percentage,  reduced  by  the 
amount  of  costs  and  undetermined  claims 
mentioned,  respondents  are  advised  they 
should  pay  on  the  $16,000  of  bonds  held  by 
plaintur.  As  soon  as  the  rights  of  the  par- 
ties are  adjudicated,  and  the  questions  as 
to  the  amount  due  plaintiff  and  tor  costs  are 
fixed,  they  will  make  demand  upon  Young 
for  the  amount  In  cash  required  by  the  court 
to  be  made  good  in  cash  by  him.  They  ac- 
cepted the  claims,  liens,  and  bonds  mention- 
ed in  their  report  in  compliance  with  the  tcA- 
lowing  statement  in  the  order  of  the  court: 
"That  the  bidder  may  pay  off  tbe  same  In 
cash,  or  Hens  and  claims  against  said  com- 
pany, to  be  left  with  the  said  trustees  in  lieu 
of  cash."  They  did  not  understand  the  lan- 
guage, "at  said  sale,  any  one  or  more  of  said 
parties  hereto  shall  be  at  liberty  to  bid  and 
buy,"  to  exclude  others  who  might  become 
purchasers  from  presenting  liens  and  claims 
In  conformity  with  the  order,  and  for  this 
reason  accepted  those  presented  by  Young, 
who  was  not  a  party  to  the  proceedings  of 
file.  A  transfer  of  notes,  fi.  fas.,  and  liens 
without  recourse  is  legal;  putting  title  in 
the  transferee,  and  entitling  him  to  the 
same  rights  as  the  original  holder.  There- 
fore they  accepted  the  fi.  fa.  and  liens  pre- 
sented by  Young,  to  whom  they  had  been 
transferred' without  recourse.  A  transfer  of 
notes  without  recourse,  secured  by  collateral, 
carries  the  collateral,  and  does  not  render 
void  the  title  of  the  holder  of  the  collateral. 
They  therefore  accepted  from  Young  the 
claims,  liens,  and  collateral  so  transferred 
to  him.  A  tax  fi.  fa.  on  which  no  levy  has 
been  made  may  be  transferred,  and  the 
holder  may  thereafter,  and  without  recourse, 
pass  title  to  his  transferee.  They  therefore 
accepted  the  same  from  Young.  The  holder 
of  the  collateral  may  sell  and  transfer  the 
same.  They  had  no  Icnowledge  that  the 
Robbe  fl.  fa.  was  held  as  collateral  by  Baker 
on  his  personal  indebtedness  indorsed  by 
Thompson  and  Schneider,  and  that  the  trans- 
feree held  title  only  as  indorser  to  protect 
the  note  not  surrendered  up  nor  transferred 
to  Young.    The  holder  of  collateral  may 


transfer  tbe  same  wlttaont  recourse  and 
therefore  they  accepted  tbe  same  txom 
Yonng.  The  transfer  of  the  note  fw 
266.01,  secured  by  30  bonds,  to  Young,  with- 
out recourse,  did  not  render  void  the  title 
of  the  Augusta  Etavlngs  Bank  to  said  bonds, 
and  the  same  Is  true  as  to  the  note  of  May 
8,  1890,  to  Baker.  They  therefore  accepted 
the  same.  The  Allen  fl.  fa.,  they  are  ad- 
vised, was  valid,  and  the  tiue  thereto  In 
Goffln.  casbler,  trustee  who  bad  a  right  to 
transfer  tbe  same  to  Young  wltbout  re- 
course, and  thus  Young  acquired  titl^  and 
could  transfer  the  same  to  tbe  recetvers. 
Tbey  therefore  accepted  the  same.  They 
were  not  required  by  the  order  to  take  from 
the  pnrahaser  presenting  liens  and  claims 
obligation  or  aecnrity  to  stand  by  the  final 
order  of  the  court,  biit,  In  the  deed  made  to 
Yoimg,  notice  was  given  that  failure  to  pay 
any  sum  required  by  the  court  would  cause  a 
resale  of  the  realty.  The  deed  made  shows 
that  they  sold  unda  the  order  of  the  court, 
and  in  compliance  therewith;  and  where  the 
power  under  which  they  were  appointed,  and 
by  virtue  of  which  tbey  sold,  is  recited  and 
referred  to  In  the  deed,  it  was  not  necessary 
to  add  any  designation  to  their  Blgnatures. 
By  virtue  of  the  power  conferred  on  them  In 
said  order,  wbetbo-  as  receivers  or  trustees, 
or  both,  tbey  accepted  and  verified  the  liens 
and  claims  presented.  They  put  the  pur^ 
chaser  In  Immediate  possession. 

Plaintiff  demurred  to  this  answer  of  the  re- 
ceivers: Because  they  had  not  made  such  re- 
sponse as  entitled  them  to  discbarge  of  the 
rule,  and  he  is  entitled  to  judgment  against 
them,  upon  their  own  showing,  for  the 
amount  due  htm  as  bondholder.  Because 
they  returned  that  they  had  accepted  tbe  tax 
fl.  fa.  This  fl.  fa.  had  ceased  to  be  a  lien 
upon  the  property  from  the  date  of  the  trans- 
fer thereof  without  recourse  by  the  National 
Excliange  Bank  of  Axigusta,  to  whom  the 
same  had  not  then  been  transferred  by  Cof- 
fin, the  first  assignee  from  tbe  sheriff;  and 
being  a  second  assignment,  not  recorded  on 
the  execution  docket,  it  had  no  longer  any 
validity  as  a  lien,  particularly  against  plain- 
tiff's rights,  when  tendered  to  the  receivers. 
Further,  because  the  receivers  accepted  the 
Allen  fl.  fa.  The  alleged  lien  of  Allen  was 
not  sued  out  until  after  the  trust  deed  was 
recorded,  and  title  deposited  In  the  receivers, 
with  all  the  powers  usual  and  incident  to 
trustees  holding  realty  for  the  benefit  of 
bondholders;  and  plaintiff's  rights  as  a 
bondholder  thus  secured  were  unaffected  by 
work  and  labor  done,  or  proceedings  had,  by 
Allen,  after  such  record;  and,'  by  the  record 
Allen  and  his  usee  had  notice,  so  that  any 
Hen  In  his  favor  as  contractpr  was  not  supe- 
rior to  plaintiff's  rights  as  bondholder,  par- 
ticularly as  no  written  notice  was  ever  given 
by  Allen  or  his  usees  to  said  respondents,  as 
trustees  under  the  deed,  of  any  claim  by  him 
or  lien  as  contractor,  nor  were  they  made 
parties  to  the  suit  of  Allen,  which  was  not 
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resisted,  and  went  by  defoolt.  The  alleged 
lien  of  Allen,  if  valid,  attached  only  to  the 
proceeds  of  salo  of  property,  and  the  sale, 
havinff  been  made  under  process  from  a 
court  of  the  highest  jurisdiction,  which  wss 
not  objected  to  by  Allen  and  his  nsee,  di- 
Tested  the  contractu^s  lien  on  the  property, 
and  tmnsfetred  It  to  the  proceeds  of  the  sale, 
so  that  the  Allen  ja<^:ment  and  execntlwi,  so 
far  as  it  sought  to  enforce  the  contractor's 
Iten,  was  no  longer  valid  so  as  to  be  accepted 
from  Yonng  for  any  such  purpose;  the  only 
remedy  of  Alien  or  his  usee  being  to  give  no- 
tice to  respondents  to  hold  up  the  money  nii> 
til  the  not  sesstMi  of  the  court,  and  to  claim 
p^ment  from  the  amount  paid  into  their 
hands  by  flie  purchaser  in  cash,  which  notice 
has  not  beoi  given,  and  which  session  of  the 
court  has  finally  adjourned.  Oode,  f  1960^ 
defining  what  is  necessary  to  mhke  good  the 
Ilea  of  a  contractor,  has  not  been  compiled 
with.  In  that  the  lien  recorded,  and  the  ver- 
diet  and  judgment  tbereon,  do  not  set  out  or 
establish  a  lien  against  the  corporation  as  a 
whole,  but  only  against  specific  property  de- 
scribed ther^  by  reason  whereof  tlw  Judg- 
ment establtslUng  this  lien  is  void  against 
petttloner'B  right  as  a  b(mdholder.  The  act 
of  Felnniary  34,  1873  (Code,  f  1979),  under 
which  Allen's  lien  as  contractor  Is  (dalmed, 
Is  nnconstitntlonal,  in  that  It  Is  class  le^rlsla- 
thm  fOr  the  benefit  of  particular  Individuals, 
without  the  consent  of  those  to  be  aftected 
thereby.  Said  act  Is  in  violation  of  the  con- 
stitution of  the  United  States,  in  that  It  Im- 
pairs the  oUigation  of  tbe  contract  set  forth 
In  the  plalntllf's  bonds,  and  Becured-  by  the 
trust  deed.  Because  tbe  receivers  returned 
that  they  had  accepted  the  Bobbe  fl.  fa.  as- 
signed to  Thompson  and  Schneider.  This 
should  not  have  been  done,  for  reasons  set 
forth  as  to  the  Allen  fl.  fa.,  except  that  plain- 
tiff was  a  plumber,  the  amount  Is  defined, 
and  the  verdict  and  Judgment  were  estab- 
lished against  the  corporation  as  such,  and 
after  a  defense  set  up  against  the  same. 
Further,  because  the  recovers  returned  that 
they  had  accepted  bonds  12, 13,  and  14,  traos- 
ferred  to  Young  by  tbe  National  Exchange 
Bank  without  recourse,  accompanied  by  the 
note  of  the  hotel  company,  payable  to  said 
banlc  for  $2,532.35,  In  which  note  these  bonds 
puri»ort  to  have  been  deposited  as  collateral 
security  for  said  debt  By  the  transfer  of 
this  note  without  recourse,  without  the  con- 
sent of  the  stockholders  of  the  hotel  com- 
pany, to  a  stranger  to  the  record,  no  party 
to  the  order  of  sale,  all  the  Uen  of  the  bank, 
or  Its  title,  if  any,  to  the  collateral  described 
ther^,  ceased,  and  the  bonds  were  no  longer 
a  valid  security  which  could  be  presented  by 
Yonng.  Further,  because  the  recovers  re- 
turned that  they  had  accepted  from  Young 
bonds  from  1  to  11.  and  22  to  40,  transferred 
to  him  by  the  Augusta  Savings  Bank  with- 
out recourse,  accompanied  by  note  of  the 
hotel  company,  payable  to  It,  for  $^,860,  un- 
der which  note  these  bonds  purported  to 


have'  been  deposited  as  collateral  security. 
These  bonds  should  not  have  been  rec^ved, 
for  the  reasm  set -forth  last  above.  Fur- 
ther, because  the  receivers  returned  that  tiiey 
had  received  from  Young  bonds  4S,  and 
47,  accompanied  by  note  of  the  hotel  com- 
pany to  Baker,  and  indorsed  by  him  In 
blank  for  $2,604,  but  which  note  does  not 
give  the  numbers  of  the  bonds.  These  bonds 
should  not  have  been  accepted,  for  the  I'ea- 
Bons  last  above  stated,  and  because  there 
was  nothing  In  the  note  to  Identify  the 
bonds.  Further,  because  the  receivers  re- 
turned that  th^  had  received  from  Yonng 
bonds  21.  41,  and  48.  The  notes  produced 
by  the  recovers  as  transferred  by  the  sav- 
ings bank  (one  for  $3,672,  and  one  for  $3,- 
415.18)  had  no  pledge  of  securities  therefor 
(one  having  no  indwsemoit  on  It,  and  the 
other  being  Indorsed  by  Baker  and  Oarwile), 
and  there  was  no  evidence  submitted  as  to 
how  any  right,  title,  or  Interest  in  these 
bonds  inssed  to  Young.  Further,  because 
the  receivers  have  returned  no  account  as  to 
tbe  actlim  had  1^  them  as  to  the  proceeds 
arising  from  -the  sale  of  the  personal  prop- 
ert7,-^28.100.  Further,  because  by  Act  Aug. 
26, 1872  ((3ode,  1 1080.  subd.  4),  a  contractoi's 
lien  is  made  Inferior  to  other  general  liens, 
when  actual  notice  of  such  general  Ileus  had 
been  coDunnnlcated  before  the  woric  was  done 
and  materials  furnished.  Such  actual  notice 
is  not  denied,  so  that  bondholders  claiming 
under  the  trust  instrument,  whether  a  deed 
or  mortgage,  have  priority  over  contractor's 
liens,  as  to  work  and  labor  done  thereafter, 
and  whose  liens  were  recorded  after  the  trust 
instrument.  Further,  because  there  has  been 
no  absolute  transfer  or  delivery  by  Young  of 
any  of  the  liens  transferred  by  him  to  the 
trustees  or  receivers;  his  transfer,  annexed 
to  the  original  report  of  the  receivers,  having 
reserved  on  its  face  all  balance  In  these 
claims  after  the  paymoit  of  his  bid,  so  that 
he  still  retains  title.  Petitioner  also  travers- 
ed the  truth  ot  the  answer  of  the  recovers. 

Afterwards  Allen  amended  bis  answer  as 
follows:  After  his  Uen  was  sued  out  and 
recwled,  by  agreement  with  tbe  two  banks 
motioned  above,  he  substituted  his  Individ- 
ual notes  for  notes  oi  the  hotel  company  dis- 
counted by  him  as  set  out  In  his  original 
answer,  and  transferred,  In  writing,  bis  lien 
to  Oofiht,  cashier  of  the  National  Exchange 
Bank  (Instead  of  to  Young,  cashla*  of  the 
Augusta  Savings  Bank,  as  steted  In  said  an- 
swer), as  trustee;  and  pledged  the  same  to 
said  banks  as  'collateral  security  for  tbe  pay- 
ment of  his  indebtedness  to  th«n,  as  evi- 
denced by  his  said  promissory  notes.  On 
August  26,  1801,  CdfBn,  trustee,  and  the  two 
banks,  transferred  bis  said  lien  to  Young, 
and  Young  used  the  same  as  far  as  It  would 
go,  as  cash.  In  paying  for  the  hotel  property 
bought  by  him  at  the  recovers'  ssle.  Young 
acted  as  agent  for  the  banks  In  making  the 
purdiase,  and  .has  since  the  purchase  trans- 
ferred said  ^perty  to  them,  and  to  others 
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by  tbelr  direction,  or  Is  preparing  to  do  so. 
Tixe  appropriation  by  tbe  banks  and  transfer 
to  Young  of  said  Hen  satlafled  In  full  tbe 
debts  dae  tbe  banks  by  respondents,  and  oon- 
rerted  a  collateral  pledge  for  debt  Into  an 
absolute  taking  and  appropriation  of  said  lieu 
at  tbe  face  Talne  thereof.  On  August  30, 
1891,  defoidants'  said  Hen  amounted,  with 
Interest,  to  (39,959.05,  and  tbe  amount  of 
bis  Indebtedness  to  tbe  banks,  with  Interest, 
to  937,272.81,  leaving  the  difference  due  and 
payable  to  blm,  with  Interest  from  said  date, 
for  which  be  prays  JudgujeDt  His  contract 
for  Improvement  of  the  real  estate  was  en- 
tered Into  more  than  a  year  before  the  ex- 
ecution and  record  of  the  mortgage  trust  deed. 
At  the  time  of  the  execution  of  said  mort- 
gage be  had  exi>ended  In  said  Improvement 
about  f55,000,  and  had  actually  performed  the 
principal  part  of  the  work,  and  furnished 
fhe  bulk  of  tbe  material  used  by  him  In  the 
constractiou  of  the  hoteL  But  the  legaUty 
and  priority  of  his  Hen  for  work  done  and 
material  furnished  after  aa  well  as  before 
the  execution  of  said  mortgage  are  not  affect- 
ed thereby,  under  tbe  law.  Bach  and  every 
holder  (tf  the  bonds  took  the  same  with  actual 
notice  of  his  right  to  a  contnctor'ft  lien,  and 
bis  intention  to  sue  out  the  same  upon  the 
completion  of  his  contract 

The  other  defendants  am«ided  their  answer, 
and  alleged:  Coffin  Is  and  was  cashier  of  the 
National  Exchange  Bank,  It  and  the  savings 
bank  bad  loaned  large  sums  to  Allen  and  to 
the  hotel' company.  Said  bank  had  an  Inter- 
est in  tbe  property  of  the  hotel,  because  of 
its  ownership  of  a  large  amount  of  liens 
thtfem;  and  in  1890  an  execution  for  state 
and  county  taxes  against  the  hotel  company 
was  in  tike  bands  of  the  sberlCt,  and  the  hotel 
company  had  no  money  to  pay  It,  and  the 
NatlfHial  Exchange  Bank,  to  protect  tbe  prop- 
erty fKun  sale  under  It,  requested  Cc^in  to 
take  It  np,  agreeing  to  furnish  him  with  the 
money  on  his  note  with  the  fl.  fa.  attached. 
Ooffln  did  this,  depositing  bis  note  and  tbe 
fl.  fa.  therewith,  though  formal  assignment 
of  tbe  fl.  fa.  vras  [not]  made  When  the  other 
li«is  and  claims  held  by  It  were  transferred 
to  Young,  It  assigned  all  of  Its  Interest  In 
this  fl.  fa.  to  him,  and  be  transftarred  and 
delivered  the  same  to  the  receivers.  If  tbe 
legal  title  Is  Ui  Coffin,  tbe  equitable  title  Is 
in  Young,  by  virtue  of  said  facts;  and  they 
pray  that  Coffin,  who  is  willing,  may  be  al- 
lowed to  enter  upon  the  fl.  fa.  a  formal  as- 
rignment  of  it  to  the  National  Exchange 
Bank,  and  it  will  then  formally  tran&f«-  It 
to  Young.  After  the  transfer  to  Coffin  was 
recorded  on  tbe  general  execution  docket,  no 
further  assignment  was  necessary;  but  de- 
fendants pray  that.  If  the  same  be  necessary, 
It  may  be  temporarily  withdrawn  from  the 
receivers,  to  have  the  transfers  above  referred 
to  entered  on  said  docket.  If  the  court  wUl 
permit  these  transfers  to  be  made,  and,  if  not, 
that  tbe  fl.  ftt.  be  left  In  the  hands  of  tbe  re- 
celvers,  to  rec^ve  Its  distributive  share  of 


the  assets,  to  be  by  them  paid  to  Coffin,  who 
will  deliver  tbe  same  to  Young,  to  whom  it 
belongs  In  equity.  Allen  transferred  to  Coffin, 
In  trust,  the  claim  of  lien  and  account,  copy  of 
which  Is  attached  to  bis  suit  to  foreclose  said 
Uen.  The  written  contract  attached  to  Allen's 
answer  was  signed  and  executed  a  month 
before  the  order  Inonporating  the  hot^  com- 
pany, and,  npon  tbe  organization  of  that  com- 
pany. It  verbaUy  agreed  with  Alloi  to  do 
tbe  work  of  building  the  hotel,  in  many  re- 
spects similar  to  those  stated  in  tbe  form 
prepared  between  Tutt  and  AUen,  but  the 
same  was  afterwards  radically  altwed  In 
form  and  substance,  by  consent  of  parties. 
Immediately  upon  beginning  the  wodc  tbe 
original  plan  contemplated  was  changed,  a 
much  larger  and  more  coetly  building  erected, 
and  tbe  hotel  company  agreed  with  Allen 
that  be  should  build  the  hotel,  and  it  would 
pay  the  actual  cost  to  him  of  labw  and  ma- 
terial, with  10  per  cent  thereon  as  his  pr<^ti 
as  contractor.  This  was  prior  to  the  execu- 
tion of  said  mortgage  and  bonds,  and  with 
the  notice  of  Tutt  .Said  written  contract,  If 
ever  of  force,  was  materlaUy  altered;  but,  so 
far  as  defendants  know  or  beUeve,  there  was 
no  written  contract  In  force  at  tbe  date  of 
the  completion  of  the  hotd,  except  aa  afore- 
said, though  terms  In  part  similar  to  the  ones 
originally  proposed  prior  to  the  organizatlui 
of  the  company  may  nave  been,  and  [o^bably 
were,  of  force.  But  said  contract  creates  the 
relation  of  contractot,  and  entitles  AUen  to 
a  contractor's  Uen,  If  of  force  at  the  date  of 
completion  of  the  building.  At  all  times  from 
the  organization  of  tbe  company,  and  under 
all  changes  and  modifications  with  AUean,  Tatt 
was  president  or  dlrectw  of  the  company, 
and  as  such,  and  Individually,  recognized  and 
treated  Allen  as  a  contractor.  The  trustees 
knew  he  was  a  contracts,  and  as  socb  waa 
buUdli;^  the  hotel,  and  every  person  connect- 
ed with  the  company,  as  officer  and  stock- 
holder, so  treated  and  regarded  Allen.  Alt 
the  bonds  of  the  hotel  were  held  by  Tutt  and 
the  two  banks,  the  banb»  also  holding  a  large 
amount  of  oth&  daims  and  Ileus.  Including 
the  AUen  fl.  fa.,  and  Tutt  recognized  its  valid- 
ity and  priority  as  a  contractor's  lien  before 
and  after  Its  foreclosure;  and  he  and  other 
office's  of  the  company  liad  used  every  ^xo^ 
tlon  to  Induce  the  stockholders,  at  a  regular 
and  called  meeting,  to  devise  some  plan  of 
paying  tbe  debts  due.  And,  all  efforts  bar- 
ing faUed,  Tutt  agreed  with  the  two  banks 
to  bid  on  tbe  property  at  the  sale  tmder  tbe 
Alien  fl.  fa.,  and,  with  them,  to  bid  nn  amount 
not  exceeding  their  Joint  claims;  it  being 
believed  that  this  was  the  most  satisfactory 
and  expeditious  method  of  foreclosing  tbe 
lien  of  the  bonds,  which  were  to  be  placed  In 
the  sheriff's  haadc,  to  claim  their  pro  rata 
after  paying  higher  liens.  Tb^eafter  be  filed 
his  biU  for  Injunction,  pending  tbls  agreement, 
when,  for  the  flrst  time,  defendants  learned 
that  he  contested  In  any  way  the  validity 
of  said  Uen.  Defendants  attach  a  copy  of  ttaa 
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mlnnteB  and  meetingB  of  stockliolden  of  the 
htitd  eompony,  showing  hla  action  at  said 
meetings,  and  the  fact  <tf  his  knowledge  that 
the  property  was  to  be  sold  under  fl.  fa.  He 
was  then  an  acttre  director,  familiar  with 
the  facts  as  to  tiie  lien,  foreelosnre,  and  pro- 
posed levy,  and  ft  was  distinctly  agreed  he 
would  be  a  Mdder  at  the  sale.  At  his  request 
the  sale  was  postponed  a  montb,  that  he 
might  try  to  secure  pun^basers  In  connection 
with  tdmsdf  and  fbe  banks.  The  transfer  of 
the  collateral  and  notes  held  by  defendants 
to  Tonng  was  known  and  assented  to  by  the 
hotel  company  and  each  o^cer  thereof.  The 
notes  giTeo  to  d^endants  by  the  hotd  com- 
pany expressly  confer  upon  the  banks  the 
right  to  sell  said  collateral  at  private  sale, 
and  wltbont  notice;  but  when  these  notes 
were  transferred  to  Young  the  oollatetals  were 
transferred,  as  part  of  the  same  transaction, 
the  hotel  compai^  having  actual  notice  of 
and  assmting  thweta  The  notes  to  which 
the  Allen  fl.  fa.  was  held  a  odlateral  also 
authorised  a  private  sale  of  the  fl.  fa.  wltb- 
ont notice  to  Allen.  The  legal  title  to  this 
fl.  tsu  was  in  Coffin,  trustee,  and  both  he  and 
All«i  knew  of  the  transfer  of  the  fl.  fo.  to 
Young.  OoOn  JoUied  In  the  asi^gnment  to 
Young  and  signed  the  same,  and  Allen  has 
ratified  and  am/xareA  it,  and  is  claiming  the 
benefit  of  It,  against  the  receivers  and  these 
defendants.  The  mortgage  on  the  posonalty 
and  the  notes  it  was  given  to  secure  vrere 
made  to  ThcHupson,  Knnaghan,  Alloi,  and 
Brown,  as  original  mjrtgagees  and  payees, 
and  not  as  indorses.  The  National  Exchange 
Bank  bdd  these  notes,  and  [title]  to  said 
mortgage  was  In  the  bank;  and  Tutt  had  no 
Interest  therein  as  bmdholder,  nor  as  Indws- 
er,  nntll  he  paid  the  debt  due  the  bank,  and 
no  Interest  or  right  Justifying  blm  In  fore* 
closing  a  mortgage  not  made  to  him,  and  not 
owned  by  1dm. 

The  receivers  amended  their  answer  to  the 
rule  against  thraa,  and  attached  thereto,  as 
additional  cause  why  they  should  not  pay 
off  the  bonds  held  by  Tutt,  the  answers  of 
the  defbndant^  and  the  several  amoidments 
thereto  filed  since  the  service  of  the  rule,  and 
answers  thereto.  The  defendants,  except  Al- 
len, also  amended  their  answer,  alleging: 
Robbe  was  emidoyed  by  flie  defendant  prior 
to  December  20,  18H8,  to  do  the  work  for 
whldi  he  subsequently  obtained  bis  Judg- 
ment, actually  begfuning  woA  December  18, 
1888.  The  entire  amount  of  his  work  was 
about  910,2^78,  and  the  amount  for  which 
he  filed  his  lien  was  13.791.20  principal.  Said 
lien  was  filed  August  24,  1889.  At  the  date 
said  bond  mortgage  was  put  upon  the  pn>p- 
erty,  Robbe  had  completed  all  except  a  very 
small  part  of  his  woik.  Plaintiff  did  not  pur- 
chase any  bonds  of  the  hotel  comimny  until 
long  after  said  woA  was  completed  and  lien 
recorded.  The  hotel  company,  the  trustoes, 
and  plaintiff  all  had  actual  notice  of  his  em- 
ployment, his  claim  as  a  material  man, 
plumbM*,  eto.,  long  before  the  execution  of 


said  mortgage.  Plaintiff,,  as  preddent  of  the 
hotel  company,  and  Individually,,  indorsed 
some  of  the  same,  and  Bobbe  received  .pay- 
ment by  dlscouatliig  said  notes  to  the  amount 
of  about  $6,500.  Plaintiff  always  recognised 
Robbe*s  dalm,  and  tin  only  dispute  that' 
ever  anwe  In  connection  with  it  was  as  to 
whether  the  balance  claimed  by  Bobbe.  of 
about  MtOOO.  was  correct,  and  the  question 
thus  raised  was  finally  settled  by  the  rordlct 
of  the  Jury  and  Judgment  of  the  court 

PhilBtUf  moved  to  strike  the  amendment 
of  the  receivers  to  their  answer  last  above 
stated,  when  the  defendants  other  than  Allen 
filed  the  amendment  to  their  answer  last 
above  stated.  Plaintiff  then  again  mond 
to  strike  the  amendment  of  the  receivers, 
and,  subject  to  this  motion,  to  have  his  de- 
murrer to  the  snswer  of  the  receivers  sus- 
tained. No  decision  was  rmdered,  and  the 
case  came  on  again  to  be  heard  in  term  time, 
June  13,  188S;  when  the  lOalntiff  roaewed 
his  motion  to  strike  the  anawers  of  the  re- 
ceivers adopting  the  anawers  of  the  seveoral 
defendants,  upon  tbe  grounds:  Because 
these  answers  so  adopted  were  not  sworn  to. 
Because  they  set  up  new  matter  In  avoid- 
ance, and  «Ephuatory,  to  meet  objections 
urged  by  idainUff  In  his  demurrer  against 
the  claims  accepted  by  them  from  Young; 
and  particularly  in  setting  out  allegations  In 
the  pleadings  and  consents  given  by  htm, 
none  of  which  were  in  writing,  nor  avorred 
to  have  been  acted  upon.  Because  these  an- 
swers make  explanatory  statemeoto  outride 
of  the  record  of  the  court,  with  refwence  to 
the  daims  accepted  frtnn  Young,  to  whom 
the  Allen  and  Robbe  fi.  fas.  were  assigned, 
and  the  bonds  of  the  hotel  company  trans- 
ferred by  the  banks,  and  averred  to  have 
been  transferred  to  Young  with  the  consent 
of  all  the  officers  of  the  hotel  company. 
Subject  to  this  motlim,  i^ntiff  liudsted  on 
his  demurrer  to  the  answer  of  the  recovers 
to  the  rule  The  court  overruled  both  the 
motion  to  strike  the  am^ment  and  the  de- 
murrer to  the  answer  as  amended;  and  to 
these  rulings  plaintiff  excepted  pendente 
lite,  and  upon  them  assigns  error  In  his  final 
bill  of  exertions.  Thereupon  plaintiff  filed 
written  traverse  of,  and  tendered  Issues  ot 
tact  as  to,  tbe  answer  of  tbe  receivers  to  the 
rule. 

The  answws  of  the  Jury  to  the  questions 
submitted  to  them  were,  bri^Ly  stated:  (1) 
Sixteen  bonds  of  the  hotel  company  were 
sold,  and  they  were  sold  to  Tutt  (2)  In  tiie 
suit  foreclodng  tbe  Allm  lien.  Coffin,  trustee 
for  the  two  banks,  ms  the  useew  Baker  was 
tbe  president  of  these  two  banks,  (ft)  Baker 
was  president  of  the  hotel  company  whm 
'this  lien  was  transferred  to  tiie  baidu,  and 
the  foreclosure  proceedings  had.  (4)  The  di- 
rectors of  the  hotel  company,  otiier  than 
Baker,  were  not  served  with  copy  of  the  petlr 
tion  and  process  in  said  suit  (5)  The  suit 
was  not  defended.  One  of  the  directors  of 
the  botd  company '  (Oorwile)  was  present 
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(Q  The  act  of  Baker,  piesldent  of  the  banks, 
in  acqniring  and  foreclosing  Uie  Allen  lien, 
was  not  an  improper  act,  nor  Injurious  to 
tbe  hotel  company.  (7)  It  was  the  intention 
of  the  hotel  company  and  its  stockholders. 
In  Issuing  bonds,  to  pay  off  any  and  all  claims 
existing  for  labor  and  material  used  in  con- 
stmcting  tbe  hotel.  This  was  shown  by  ac- 
tual issue  of  bonds.  (8)  An  agreement  was 
entered  into  between  Allen  and  Baker,  as 
president  of  the  banks  and  the  hotel  com- 
pany, wh»eby  the  form  of  tbe  indebtedness 
dne  by  Allen  and  by  the  hotd  company  to 
the  banks  was  changed,  and  In  lien  thereof 
thf  individual  note  of  Allen  taken  by  the 
bank,  along  with  an  assignment  .of  the  al- 
leged ctmtiactor'B  iieai.  (9)  This  was  for  the 
purpose  of  giving  the  banks  additional  and 
higher  security  for  the  debts  due  by  the 
hotel  company  to  them  than  they  had.  and 
the  Intoided  effect  of  It  was  to  give  the 
banks*  indebtedness  precedence  over  the 
bonds.  (10)  Tbe  substitution  and  transfer 
and  foiedoenre  proceedings  instituted  by 
Baker,  president  of  the  banks,  were  Improp- 
er, and  injurious  to  the  hotel  company,  of 
which  he  was  president  (11)  This  arrange- 
ment between  Allen  and  Baker  Interfered 
with  the  rights  of  Tntt  as  a  bondholder.  (12) 
The  suit  to  foreclose  the  Allen  lien  wae 
brought  at  the  Instance  of  "bank."  (13) 
The  notes  of  the  hotel  company,  given  to 
Allen  for  its  construction,  and  which  he 
transferred  to  the  National  Exchange  Bank, 
and  which  were  surrendered  and  canceled 
when  the  arrangement  as  to  the  lien  was 
made,  were  that  class  of  indebtedness  in- 
tended to  be  paid  ott  and  retired  by  the 
bonds.  (1^  The  amonnt  of  these  notes  was 
$23,9Ui.66.  (IS)  The  manner  and  drcum- 
stancea  of  acquiring  and  foreclosing  tbe  lien, 
and  procuring  the  Judgment  thereon,  woe 
sneh  as  to  amount  to  that  kind  of  l^;al  or 
constroctiTe  fraud  in  obtaining  said  Judg- 
moit,  which,  though  consistent  with  inno- 
cence, Is  contrary  to  tte  legal  or  equitable 
duty  which  Bakw,  as  president  of  the  hotel 
company,  [owed]  Its  atockfaolders  and  bond- 
holders. (18)  Allen  had  personal  security 
fnnn  the  hotel  company  for  the  Indebtedness 
claimed  by  him  as  contractor  and  builder 
when  he  took  out  the  lien,  to  wit.  Its  notes 
or  Indorsements.  (17)  The  gross  total  of  Al- 
len's account  for  the  construction  of  tbe 
bouA,  as  shown  by  his  own  books,  was  971,- 
97aS2.  (18)  As  shown  by  his  books,  he  wfts 
paid  on  account  of  the  erection  of  the  hotel 
987,714.26.  (19)  The  bonds  of  the  hotel  com- 
pany were  put  In  the  possesaion  of  Baker, 
Its  pee^a&at,  to  be  sold  to  pny  Its  debts.  &0>) 
In  idedglng  Its  bonds  to  secure  a  debt  to  the 
two  banks,  Baker  made  an  Improper  con- 
tract, and  one  Injurious  to  the  hotel  com- 
pany. ^)  As  presidoit  of  the  hotel  company. 
Baker  did  not  have  the  eipress  authority  to 
pledge  tile  bonds  to  the  banks  -to  secure  an 
Indebtedness  due  tliem.  (22)  If  the  notes  of 
the  hotel  company  held  by  Allen  FebruaiT 


11,  1890,  and  discounted  io  the  two  banks, 
were,  with  the  knowledge  and  wnsent  of 
the  hotel  company,  surrendered  to  Baker, 
president  thereof,  and  with  his  knowledge 
and  consent  a  lien  was  sued  by  Allen,  and 
assigiwd  In  trust  for  the  banks,  who  had 
surrendered  up  tbe  hotel  notes,  this  action 
was  not  done  with  the  knowledge  or  consent 
of  Tutt  (23)  The  directors  of  the  hotel  com- 
pany knew  of  the  pledging  of  the  bonds  to 
the  banks,  and  the  acquiring  and  foreclosing 
of  the  Allen  lien,  and  consented  to  go  In 
with  Baker  and  buy  the  hotel,  when  sold 
under  legal  process,  and  form  a  new  corpora- 
tion, and  Tutt  was  one  of  these  directors. 
(24)  Under  the  contract  with  the  hotel  com- 
pany, Allen  was  a  contractor,  and  entitled  to 
a  contractor's  lien.  (%)  "Was  there  any- 
thing frat^ulent,  or  in  bad  faith.  In  the  fore- 
closure of  his  Uen?  If  fraudulent,  was  it 
actual,  or  was  it  oonstructive,  fraud?"  An- 
swer. "No."  (26)  Allen  agreed  in  January, 
1889,  to  give  the  National  Exchange  Bank  a 
transfer  of  his  lien,  to  secure  money  to  be 
advanced  to  him  to  be  used  in  building  the 
hotel.  (27)  "Did  the  board  of  directors  of  the 
Sand  Hills  Hotel  (Company  know  that  Allen 
claimed  to  be  a  contractor,  and  entitled  to  a 
lien?  If  so,  when  did  they  ascertain  this.— 
before  or  after  the  Issue  of  bonds?"  Answer. 
"(1)  Xes.  (2)  Before  the  issue  of  bonds." 
(28)  "Did  the  board  of  directors  know  that 
:  he  liad  foreclosed  his  lien?  If  so,  when  did 
I  they  learn  of  It,  as  aboard?"  Answer.  "Xes. 
January  8,  1891."  (29)  Tutt  learned  on  Jan- 
uary 5,  1889,  that  Allen  claimed  he  was  en- 
titled to  a  lien.  (30)  He  made  no  objection  to 
the  Allen  lioi  prior  to  the  filing  of  the  bill 
for  injunction.  (81)  "Did  the  stockholders  of 
the  Sand  Hills  Hotel  Company  know  that 
Allen  claimed  a  lien?  If  ao,  when  were  they 
so  notified?"  Axmwee.  "Yes.  (2)  When  said 
liea  was  filed  In  the  clerk's  office."  (32) 
"Did  the  stodcholders  know  that  he  had  fore- 
closed his  lien?  If  so,  when  did  they  leam 
of  itY*  Answer,  "a)  7es.  (?)  JaAuaty  2. 
1891."  (33)  They  never  did.  at  a  stockhold- 
ers* meeting,  object  to  All«i's  lien  as  being 
invalid  for  any  reas<«i.  (34)  The  board  of 
directors  of  the  hotti  company  nana:  object- 
ed to  the  Ilw  ais  being  invalid  for  any  reason. 
(86)  They  knew  that  the  hotel  company  was 
borrowing  from  time  to  time  ftom  the  two 
baidES.  (^  The  stockholders  of  the  hotel 
company  knew  after  the  money  was  borrow- 
ed that  the  hotel  company  had  borrowed 
from  the  two  banks.  (37)  Tntt  knew  that 
the  hotel  company  had  borrowed  money, 
*%ind  the  Nati<mal  Exchange  Bank,"  at  a 
date  unknown  to  the  Jury.  The  board  of 
dliectora  never  repudiated  the  act  of  the  of- 
flcw  of  the  hotel  company  who  borrowed  the 
mon^.  (39)  The  stockholders  never  object- 
ed to,  nor  r^udiated,  the  borrowing  of  the 
money.  {4(f}  The  boaid  of  directors  knew 
that  bon^  had  been  pledged  as  ct^ateral  for 
debts  due  tbe  tvro  banks,  after  they  were  so 
pledged.  (41)  This  is  also  true  as  to  the 
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stockboldcra.  {4S^  Nether  the  directors  nor 
stockholders  ever  repudiated  such  pledge. 
(43)  Tutt  first  knew  that  the  bonds  had  been 
pledged  as  collateral  May  8,  1891.  (44)  The 
directors  of  the  hot^  company,  when  the 
money  was  borrowed  from  the  banks,  knew 
that  Baker  was  president  of  the  banks.  (45) 
This  was  known  to  the  stockholdors  of  the 
hotel  company  at  the  time  they  learned  that 
money  had  been  borrowed  from  the  banks 
and  bonds  had  been  pledged  therefor.  (JG) 
The  directors  and  stockholdov  of  the  hotel 
company  knew  that  Bakw  was  president  of 
tba  banks  wben  the  lien  was  being  foreclosed. 
(47)  They  knew  this  btfore  judgment  was 
taken  on  the  lien.  (48)  $52,835-67  of  woriE 
had  been  done  by  Allen  before  the  date  of  the 
tmst  deed  or  mortgage.  (49)  Tntt  was  pres- 
ent at  the  stockholders*  meetings  at  which 
notice  was  recdved  of  the  existence  of  the 
Allen  Uen  and  idedge  of  the  bonds  to  .the  two 
banks.  He  was  a  director  of  the  hotel  com- 
pany during  the  time  corered  by  these  trans- 
actions with  Allen  and  the  bauks  and  the 
notel  company  and  the  banks.  (50)  The 
banks  loaned  tiie  money  to  the  hotel  com- 
pany and  to  Allen.  (61)  The  National  Ex- 
cb.'*nge  Bank  advanced  money  to  Allen  npon 
the  faith  of  his  promise  to  Been  re  the  same 
by  transferring  hfs  ll^itoitwhen  he  finished 
the  building,  and  Baker  communicated  the 
fact  to  the  hotel  company.  (52)  Tntt  knew 
January  6,  1889,  that  Allen  had  agreed  to 
transfer  his  Uen  to  the  banks  as  collateraL 
t33)  Baker  did  not  act  in  bad  ftlth  In  taking 
tlie  lien  from  Allen  to  secure  the  debt  due  by 
Allen  to  the  bank.  C54)  The  principal  and  in- 
terest of  the  Allen  Uen,  August  22, 1891,  was 
$39,423.30.  (65)  The  amount  of  Allen's  debt 
to  iJie  National  Bxchange  Bank  on  that  date, 
for  which  Coffin,  trustee^  held  the  AUen  lien 
as  collateral,  was  $37,031.77.  C5Q  And  tiie 
difference  between  the  amount  of  the  Uen  and 
the  debt  on  that  date  was  $2,391  Ji8.  (57)  Al- 
len had  notice  of  the  transfer  of  his  lien  fi. 
fa.  by  CoflOn,  trustee  and  the  banks,  to 
Tonng.  August  22, 1891,  and  consented  there- 
to. (58)  The  two  notes  to  Allen,  of  Febru- 
ary 11.  1890,  for  $23,516.55  and  $9,469.85,  due 
the  two  banks,  respectively,  were  paid  off 
and  discharged  by  the  use  made  of  his  lien 
by  said  bonks  for  their  own  purposes:  (59) 
There  Is  now  due  by  the  banks  to  Allen  $2.- 
391.53.  with  Interest  from  August  22, 1801. 

The  motion  for  new  tiial  made  by  plain- 
tiff contained  the  general  grounds  that  the 
verdict  and  the  answers  of  the  Jury  were 
contrary  to  law.  evidence,  etc  Also  because 
the  court  erred  In  refusing  to  submit  the  fol- 
lowing questltms  to  the  Jury,  though  request- 
fid  by  counsel  at  the  proper  time,  to  wit:  "(a) 
Did  tbe  Sand  Hills  Hotel  Company  ever  con- 
vey its  property  to  trustees,  for  the  purpose 
of  issuing  bonds  which  were  to  be  sold  to 
pay  its  debt  due  for  the  construction  of  the 
hotel  company?  If  so,  when,  and  to  what 
amount;  to  what  trustees,  and  when  record- 
ed? (b)  Did  the  stodcholdos  of  the  Sand 


HlUs  Hotel  Company,  including  C.  B.  Allen, 
actually  know  of  the  mortgage?  (c)  What 
amount  of  stoc^  does  Dr.  Tutt  own  in  the 
hotel  company,  and  bow  long  has  he  owned 
It?  (d)  Did  AUted  Baker,  as  president  of  the 
two  banks,  In  acquiring  and  directing  the 
foreclosure  of  the  alleged  Allen  lien,  repre- 
sent an  interest  that  conflicted  with  that  rej)- 
resoited  by  Alfred  Baker  as  president  of  the 
said  hotel  company  T'  And  because  the 
court  eired  in  substituting  for  and  Instead 
of  the  foresolng  question  the  foUowing: 
"Was  tile  act  of  AOreA  Baker,  president  of 
the  two  banks,  In  acquiring  and  foreclosing 
the  aU^ed  Jili&x  lien,  an  Imprc^ter  act.  and 
sucb  an  act  as  was  Injurious  to  the  hotel 
company."  The  errw  being— First,  In  with- 
drawing the  question  of  fact,  as  to  whether 
the  two  Interests  represented  by  Baker  were 
conflicting;  and,  sec<Hid,  In  submitting  to  the 
Jury,  In  lieu  thereof,  a  purely  legal  or  moral 
question,  to  wit,  was  the  act  a  "proper"  one, 
which  was  a  question  to  be  detomlned  by 
the  court  after  the  Jury  found  the  facts  as 
to  whether  he  represented  conflicting  intw- 
ests  in  said  transaction,  and  his  act  therein 
was  Injurious,  "(e)  Was  It  the  purpose  and 
intention  of  the  hotk  company  and  its  stof^- 
holders.  in  Issuing  btmds,  that  the  Uen  of 
said  bonds  should  have  precedence  over  all 
other  Uens,  Includii^  any  claim  of  Uen  for 
building?"  The  error  In  refusing  to  submit 
this  questlcm  being  that  the  evidence  dis- 
closed that  both  Allen  and  Baker  were  stock- 
holders of  the  hotel  company,  present  and 
consenting  to  the  bond  Issue*  and  knew  that 
the  object  and'  purpose  of  th^  Issue  was  to 
retire  the  AUen  lloi  and  aU  primary  debts, 
and  thus  advance  the  bonds  to  a  Uen  of  the 
first  dignity,  and  that  this  amounted  to  a 
waiver  of  his  Uen  by  AUen,  and  charged  Ba- 
ker, who  was  an  agent  to  sdl  the  bonds,  with 
noUce  that  any  other  disposition  of  them  by 
him  to  defeat  this  purpose,  and  gain  an  ad- 
vantage for  himself,  or  the  banks  he  repre- 
sented, would  be  illegal,  and  in  bad  faith  to 
the  hotel  company  and  ite  bondholders,  (f) 
"Were  said  substitution  and  transfer,  and  the 
foreclosure  proceedings  Instituted  by  Mr,  Ba- 
ker, president  of  the  bauks,  contrary  to  the 
duty  which  Alfred  Baker,  as  president  of  the 
Sand  Hills  Hotel  Company,  was  under  to  the 
hot^  company  and  Its  stockholders  and 
bondholders?"  And  the  court  further  erred 
in  substituting  In  lieu  thereof  the  following: 
"Were  said  substitution  and  transfer,  and  the 
foreclosure  proceedings  Instituted  by  Mr.  Ba- 
ker, presidoit  of  the  banks,  improper,  and  In- 
jurious to  the  Sand  HiUs  Hotel  Company?" 
The  error  being— First,  In  eliminating  the  gist 
of  plaintiff's  question,  which  had  reference 
to  the  conflicting  duties  of  Baker,  growing 
out  of  his  relation  as  president  of  the  three 
corporations  Interested  In  bis  act;  second,  in 
restricting  the  injury  to  the  hotel  company. 
Instead  of  extending  It  to  its  bondholders  and 
stockholders;  and,  third,  in  asking  tbe  Jury 
If  the  act  w&»  "improper."    (g)  "Did  this 
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arnmgement  {the  snbBtltDUon,  tnuufer,  and 
fiwectosTire  proceedings)  result  In  s^Tlng  to 
iJCred  Bakor,  the  president  of  and  stockhold- 
er  In  the  Sand  Hills  Hotd  Cranpany,  an  ad- 
Tantage  and  greater  security,  as  president  of 
the  banks,  than  that  which  was  common  to 
or  enjoyed  hy  the  oCher  stockhcddars  and 
creditors  of  the  Sand  Hills  BotA  C!ompanyr' 
Tb9  ecTor  being  that  If  the  Jnty  had  been  per- 
mitted to  pass  npon  this  question,  and  had 
found  It  in  the  afflnnatlre,  the  decxee  would 
neceasartly  hare  set  aside  the  banks'  holding 
of  the  bunds,  on  the  ground  tiut  no  one  lep- 
leeentlng  a  corporation  Is  permitted,  by  rea- 
son of  that  portion,  to  obtain  al^vantage  tac 
himself,  or  any  other  pentm  or  corpcnatlfm 
represented  by  him,  not  common  to  en- 
Joyed  by  the  other  stockholden  and  creditOTS 
of  the  company,  (h)  "Did  Alfred  Baker,  as 
president  of  the  hotel  company.  In  pledging 
Its  bonds  to  secure  a  debt  to  Alfred  Baker, 
as  president  ctf  tha  Natlcmal  Exchange  Bank 
and  the  Aognsta  SavingB  Bank,  represent 
ocHifllcting  IntarestsT"  The  court  furthtf 
eereA  In  sabstltntlng  In  lien  of  this  question 
the  ft^owhig:  *1Md  Alfred  Baker,  as  jffesl- 
dent  of  the  hotel  company,  In  pledging  Its 
bonds  to  secure  a  debt  to  the  National  Ex- 
dumge  Bank  and  the  Augusta  SaTlngs  Bank, 
make  an  impropw  contract,  and  was  said 
contract  Injurious  to  the  hotti  company?" 
The  error  being  in  again  rtfualng  to  present 
the  main  facts  inquired  of  in  plabitlfrs'  ques- 
tion, as  to  Baker  r^resenting  cMiflicting  in- 
terests, and  in  substituting  thwefor  an  in- 
quiry as  to  the  Jury's  opinlm  of  the  moral- 
ity or  legality  of  Baker's  act  (I>  "Did  not 
Baker,  president  of  the  hotel  company,  use 
this  position  to  play  Into  tilie  hands  of  Alfred 
Baker,  as  president  of  the  two  banks,  in 
der  to  acquire  for  than  greater  security  than 
they  otherwise  had,  or  other  cnditoxs  of  the 
hot^  had?"  The  error  being  ths-t  If  submit- 
ted, and  the  Jury  had  answwed  in  the  affinn' 
aUve,  the  decree  would  necessaiUy  have  de- 
clared the  banka*  holding  of  tiie  bonds  Il- 
legal, and  also  their  holding  of  the  Allen 
Hen  and  the  Judgment  ccdlurive.  (j)  "What 
property  of  the  Sand  HUls  Hotel  Oompany 
came  Into  the  hands  of  the  National  Ex- 
change Bank,  and  remains  unaccounted  for?*' 
<k)  "What  property  of  the  Sand  Hills  Hotd 
Company  come  Into  the  hands  of  the' Augus- 
ta SarlngB  Bonk,  and  remains  unaccounted 
tfxT*  (1)  "If  the  National  Exchange  Bank 
or  the  Augusta  Savings  Bank,  on  February 
U,  1890.  held  bonds  of  the  Sand  Hills  Hotel 
Comimny,  as  trilateral  or  otherwise,  to  se- 
cure exlBtlug  Indebtedness  of  the  hotel  com- 
pany, and  such  banks  had  knowledge, 
through  tbelr  president,  who  was  also  the 
president  of  the  hotel  company,  that  the  fao- 
t^  obligations  then  outstanding  and  held  by 
the  banks  had  been  surrendered  back  by  Al- 
len to  the  hotel  company,  and,  with  the  con- 
sent of  the  president  of  the  hotel  company, 
he  had  taken  out,  and  assigned  in  trust  for 
the  banks,  a  lien  as  a  contractor  tor  the 


amount  Of  the  notes  tiien  and  there  surren- 
dered, upon  the  express  agreement  then  had 
to  gire  this  debt  prc^rence,  and  the  security 
ot  a  lloi,  what  bonds  were  then  and  there 
held  by  t^e  banks,  respectlTelyr*  Because 
the  court  «rred  In  submitting  tiie  fcdtowtng 
qaestlon:  "Was  0.  B.  Allen,  under  tlie  con- 
tract with  the  hotd  company,  a  coitnctar, 
and  entitled  to  a  oontractor'B  iienr*  ^e  er- 
ror being  that  the  ctmtinct  was  In  wilting, 
not  ambiguous,  and  was  for  the  court  to  con- 
strue, and  was  not  such  a  contract  as  made 
Allen  a  contractor,  and  entitled  to  a  lloi  as 
radL  Error  In  charging  the  jury  on  ques- 
tIcM)  16,  in  dhrectlng  than  to  find  that  Allen 
had  <»dy  the  hotd  company's  notes  and 
Indorsement  as  personal  secarlty,  whereas 
the  evidence  disclosed,  as  contended  by  plain- 
tifT,  that  be  also  had  five  bonds  of  the  hotd 
company,  secured  by  a  mortgage,  and  pledged 
as  collateral  security  to  the  notes  of  tlw  ho- 
tel company.  The  ator  being  tbat  the  court 
undertook  to  Instruct  the  Jury  aa  to  what 
perstmal  security  Allen  had.  and  ignored  said 
bonds  and  Indtvldual  indorsements,  and  lim- 
ited their  finding  to  the  notes  and  Indome- 
ments  of  the  hot^  company,  whereas,  If  he 
had  not  so  <dutrged.  the  Jury  would  have 
been  compelled,  under  the  undisputed  evi- 
dence, to  have  found  tbat  Alloi  had  peram- 
al  security.  In  tlie  nature  of  bcmds,  to  secure 
his  debt,  and  therefwe  was  not  entitled  to  a 
contractor's  lien.  Because,  In  submlttii^  to 
the  Jury  the  following  questim,  "Were  any 
of  the  directors  of  the  hotel  company  pres- 
ent?" the  court  erred  In  directing  the  Jury 
to  answer,  "One  of  the  directors  waa  pres- 
ent,—C.  W.  Garwlle."  The  error  being  that 
this  question  should  have  been  1^  to  the  Ju- 
ry, plaintiff  Insisting  tliat  none  of  tlie  direct- 
ors were  indent  when  the  case  was  being 
made  out,  or  attempted  to  be  made  out,  but 
that  Carwile  had  actually  left  the  court 
room.  Because  the  court,  in  submitting  ques- 
tion 26,  "DM  AU&i  agree  in  January,  1889. 
to  give  the  National  Exdiange  Bank  a  trans- 
fer of  his  Hen  to  secure  money  to  be  ad- 
vanced to  him  to  be  used  In  building  the  ho- 
tel?" erred  In  Instructing  the  Jury:  **The 
question  is,  did  he  agree  In  January,  1889. 
to  transfer  his  lien  to  the  National  Exchange 
Bank  to  secure  money  to  be  advanced  to  him 
to  be  used  In  building  the  hotel?  Ttils  ques- 
tion will  carry  you  back  to  where  the  agree- 
ment was  first  made.  If  you  find  tbwe  was 
an  agreement  In  1889,  then  you  will  answer 
yes.  If  that  is  the  proper  date,"  The  error 
being  that  the  Instruction  Implied  that  there 
was  such  an  agreement,  and  left  open  only 
the  question  of  the  time  when  It  was  made, 
wb^eas  plaintiff  denied  tbat  there  was  such 
an  agreement  Because  the  jury.  In  answer 
to  questions  27,  28.  31,  and  32,  failed  to  an- 
swer when  the  directors  and  stockholders 
had  actual  notice  that  Allen  claimed  a  Hen, 
or  when  they  had  actual  knowledge  that  said 
Hen  was  foreclosed,  but  simply  found  that 
they  had  constructive  notice  of  the  existence 
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of  said  Uen  from  the  date  of  Its  flllDg,  and 
of  Its  forecloBure  from  the  date  of  the  Judg- 
menL  Because  the  findings  of  the  Jury  were 
Irreconcilably  conflicting  on  the  questiona 
submitted,  thus  rendering  it  impracticable  to 
enter  a  decree  or  Judgment  upon  the  findings, 
in  the  following  partlcnlars:  "To  questions 
Nos.  6,  26,  and  53,  the  jury  answer  that 
the  conduct  of  Alfred  Baker  in  acqnlrins  and 
foreclosing  the  alleged  Allen  Uen  was  not 
Improper,  and  was  not  Injurious  to  the  hotel 
company,  and  that  there  was  ther^  nothing 
fraudulent  or  In  bad  faith,  and  no  actual  and 
constmctiTe  fraud,  whereas,  In  answer  to 
questions  Nos.  10  and  IS,  the  findings  are  di- 
ametrically the  reverse"  Because  the  court 
refused  to  glTO  In  charge  the  following  wrlt- 
toi  reqiiests  of  plaintiff:  "That  C.  B.  Allen, 
under  the  written  contract  In  this  case,  Is  not 
such  a  contractor  as  entitles  htm  to  a  Uen 
by  operati<m  of  law.  Before  any  Uen  can  be 
taken  by  any  contractor,  material  man,  or 
builder  In  this  state,  the  debtor  must  be  in- 
debted to  him.  It  yon  find  from  the  erideDce 
that  the  Sand  Hills  Hotel  Company  gave 
notes  to  C.  B.  Allen  tor  w<Hrtc  done  in  con- 
structing the  hotd,  and  that  Allen  trans- 
ferred these  notes  to  the  National  Exchange 
Bank,  then  I  charge  yon  that,  while  said 
notes  were  held  by  the  National  Exchange 
Bank,  Allen  could  not  take  out  a  contractor's 
lien  against  the  propoly.  If  you  further  find 
that  after  giving  these  notes,  on  February 
1,  1890.  the  same  were  snrrradered  and  can- 
celed, pursuant  to  an  arrangement  made  be- 
tween Allen  and  iSi.  Baker,  president  of  the 
two  banks,  by  which  AUea  was  reinvested 
Id  the  position  of  being  a  creditor  of  the  Sand 
Hills  Hotel  Company,  which  he  would  not 
otherwise  have  been,  had  the  arrangement 
not  been  made,  and  that  Dr.  Tntt  was  no 
party  to  this  arrangement,  but  that  his  Inter- 
est Is  affected  thereby,  then  I  charge  yon 
that  Buch  arrangement  was  fraudulent  in 
law,  against  the  interest  of  Dr.  Tutt  There 
can  be  no  ratification  without  a  knowledg« 
of  aU  the  material  facts.  This  knowMge 
may  be  express  or  Implied.  The  mere  fact 
of  the  sUraice  or  nonaction  of  the  corporation 
does  not  amount  to  much,  In  this  connection, 
where  the  persons  notified,  although  they  be 
officers  of  the  corporation,  are  reaUy  Interest- 
ed adversely  to  their  Interests  in  the  corpora- 
tion. If  you  find  from  the  evid^ce  that  Mr. 
Baker,  as  president  of  the  banks,  made  a 
contract  with  Mr.  AUen  on  January  3,  1889. 
that  he  would  advance  his  money,  which  was 
to  be  paid  back  or  secured  by  a  builder's  Uen 
TQKin  the  hotel  prop^iy,  when  he  would  be 
authorized  to  claim  the  same  upon  comple- 
tion of  the  hotel,  which  fact  be  did  not  com- 
municate to  Dr.  Tntt,  June  29.  1889,  when  he 
purchased  the  bonds,  and  If  yon  further  be- 
lieve from  the  evidence  that  Dr.  Tntt  would 
not  have  purchased  the  bonds,  had  he  been 
notified  of  these  facts  when  Mr.  Baker  sold 
him  the  bonds,  then  I  charge  you  that  the 
fUlure  to  communicate  this  fact  to  Dr.  Tutt 

T.22B.E.na3— 14 


by  Mr.  Baker  is  fraudulent,  as  against  Dr. 
Tutt  If  yon  find  from  the  evidence  that 
Charles  B.  Allen,  as  a  stockholder  In  the 
Sand  Hills  Hotel  Company,  agreed  to  the  is- 
suing of  the  mortgage,  which  shonld  be  a 
first  Uen  upon  the  property,  to  secure  the 
bonds  issued  thereunder  for  the  purpose  of 
paying  the  debts  Incurred  In  constructing  the 
hotel,  then  I  charge  you  he  Is  estopped  from 
now  asstfting  a  claim  of  lien  agaiost  the 
said  iMWiwrty  superior  to  the  mortgage. 
That  Alfred  Baker,  as  president  of  the  hotel 
company,  could  not  legally  and  lawfully  act 
for  that  corporation,  to  accept  back  notes  is- 
sued or  bonds  deUvered  to  C.  B.  Allen,  to  en- 
able him  to  better  claim  a  Uen  against  the 
hotel  company,  when  this  was  done  for  the 
benefit  solely  of  banks  of  which  Baker  was 
president,  and  who  accepted,  and  are  now 
claiming  the  benefit  of,  this  security.  The 
judgment  against  the  hotel  company  tor  the 
use  of  the  banks,  based  npon  no  service  ex- 
cept upon  Baker,  president  of  all  three  cor- 
porations, and  rendered  by  default,  is  void. 
If  the  bonds  of  the  hotd  company,  other  than 
those  of  the  plaintiff,  were  In  the  hands  of 
the  banks  at  the  time  they  surrendered  back 
to  the  hotel  company  the  notes  discounted 
with  them,  to  enable  AUen  to  sue  out  a  Mm 
as  contractor,  and  they  accepted  contempora- 
neously a  transfer  of  this  Uen,  and  are  now 
asserting  Its  validity  as  of  prior  digni^  to 
the  bonds,  that,  as  holders  of  collateral  of 
said  bonds,  the  banks  can  receive  nothing 
thereon  until  the  othw  bcmds  of  complainant, 
unaffected  thereby,  are  fully  paid  off.  That 
Tutt  Is  not  bound  by  the  recitals  in  the  sec- 
ond mortgage  on  personalty  of  May  7,  1890, 
because  his  bonds  had  been  acquired  prlw 
thereto,  and  he  was  not  a  party  thereto.  A 
coUusive  Judgment  Is  one  obtained  by  an 
agreement  or  connivance  between  parties,  as 
by  playing  Into  the  hands  of  each  other, 
whereby  a  Judgment  Is  obtained  as  a  result 
of  the  agreement,  when  In  the  absence  of 
such  agreement  It  could  not  have  been  ob- 
tained.*' 

The  decree  was:  (1>  The  receivers  do  pay, 
from  the  proceeds  of  sale  of  realty  and  per- 
sonalty, costs  of  court,  advertising  blliyB,  and 
such  other  expenses  incurred  by  them  In  the 
nature  of  administration  as  may  be  approved 
by  the  court  or  Judge  thereof,  when  present- 
ed. (2)  In  like  manner,  that  they  pay  from 
said  proceeds  the  taxes,  state,  county,  and 
municipal,  for  1890  and  1891,  due  said  au- 
thorities or  their  transferees,  and  H,500  fees 
of  the  receivers,  hereby  fixed  and  aUowed. 

From  the  proceeds  of  the  personalty 
alone,  that  they  pay  plaintiff's  counsel  $1,405 
fees  hereby  allowed  for  bringing  the  fund 
arising  from  the  personalty  Into  court.  (4) 
That  the  Allen  and  Robbe  fi.  fas.  are  valid, 
and  entitied  to  priority  over  the  bonds.  (5> 
That  the  receivers  collect  from  Young,  in 
cash.  ¥2,391.63,  with  Interest  from  August  22, 
1891,  to  be  paid  by  them  to  Allen  or  his  at- 
torneys, In  payment  of  Allen's  Interest  In  his 
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&.  fa.,  the  same  beln^  the  amotmt  due  him 
for  the  payment  of  the  debt  for  which  said 
lien  was  pledged.  (6)  That  the  recelTers  pay 
the  Allen  and  Robbe  fl.  fas.  in  full.  (7)  That 
bonds  held  by  Tutt  and  the  two  banks  are 
of  equal  dignity,  and  entitled  to  be  paid  pro 
rata  from  the  proceeds  of  the  realty;  and 
the  receivers,  after  paying  and  allowing  the 
liens  and  charges  aforesaid,  will  distribute 
the  balance  of  funds  remaining  in  their  hands 
pro  rata  among  the  same.  (8)  That  the  two 
banks  produce  in  court  the  notes  they  bold 
oC  Allen  for  $23,516.55  and  $9,469.35,  respec- 
tively, and  the  clerk  cancel  the  same,  and  Al- 
len be  discharged  from  further  liability  to  the 
banks.  (9)  That  the  sale  of  realty  and  per- 
sonalty by  the  recelTws  to  Yoong  be  ratified 
and  conflrmed.  iXO)  That  the  receivers  re- 
port to  the  court  all  payments  made  In  pur- 
suance of  tUs  decree^  with  proper  Tonchors 
for  the  same,  and,  upon  so  doing,  receive 
their  discharge. 

The  motion  to  vacate  and  set  aside  the  de- 
cree was  upon  the  following  grounds:  (1> 
Because,  (Oacavery  having  "been  waivedf  there 
was  no  Bufflctent  finding  of  facts  to  author- 
ize the  decree.  C^)  Because,  discovery  hav- 
ing been  waived,  there  was  before  the  court 
for  consideratiw  only  the  admissions  In  the 
answers,  and  admissions  of  the  receivers  in 
their  response  to  the  rule  issued  against 
them,  and  the  findings  of  the  jury;  and  the 
conrt  erred  In  rendering  the  decree,  particu- 
larly in  this:  (a)  There  Is  no  finding  estab- 
lishing the  liability  of  the  property  to  taxa- 
tion for  1890  and  1891.  The  vaUdlty  thereof 
is  denied  upon  tiie  grounds  set  forth  In  the 
demurrer  to  the  receivers'  retam,  and  in  the 
traverse  thoreto.  Further,  for  the  year  1S91, 
It  Is  assessable  cmly  against  the  purchaser, 
Xoung.  and  does  not  rest  upon  the  proceeds 
arising  from  the  sale,  (b)  The  $4,500  set 
aside  to  the  receivers  is  not  due  and  payable 
to  them.  In  that  ni>on  the  traverse  of  thdr 
answer,  nndor  the  rule  Issued  against  them 
at  the  instance  of  plalntlfT,  they  amended  the 
same,  and  ad<Hrted  the  answers  of  defraidants 
and  the  several  amendments  thereto,  and  by 
80  doing  adopted  the  defense  set  up  by  the 
defendants,  and  ^d  not  stand  neutral  in  the 
premises,  as  to  these  issues.  The  services 
rendered  by  them  were  in  conducting  and 
making  the  sale,  and  this  was  done  aftw 
they  had  failed  and  refused,  as  trustees,  to 
comply  with  the  notice  of  plaintiff,  prior  to 
tlie  filing  of  the  petition,  and  prior  to  any 
levy  of  the  Allen  fi.  fa.  (3)  Because  the 
conrt  refused  to  r«ider  a  decree  finding  that 
the  Judgment  of  January  8,  1891,  establish- 
ing a  lien  In  favor  of  Allen,  for  the  use  of 
the  banks,  be  set  aside,  as  coliuslvely  ob- 
tained against  the  rights  of  plaintiff.  (4) 
Because  the  court  failed  to  enter  a  decree 
that  the  mortgages  upon  the  property  of  the 
hotel  company  be  foreclosed,  as  prayed  In 
the  petition.  (fSi  Because  the  decree  Is  con- 
trary to  the  findings  ot  the  Jury,  and  the  law 
appllcalde  to  the  same,  in  the  following  par- 


ticulars: (a)  The  court  eired  in  holding  "that 
the  Allen  fl.  fa.  Is  a  valid  Hen,  because  the 
fraud  or  collusion  required  to  set  it  aside 
must  be  actual  fraud."  Tlie  erroi'  being— 
Firat,  In  holding,  as  a  question  of  law,  to  set 
aside  a  Judgment  for  fraud  or  collusion  there 
must  be  actual,  as  distinguished  from  legal 
or  constructive,  fraud;  and,  second,  In  so 
holding  when  the  Jury  bad  disUnctly  found 
such  acts  and  doings  ot  Baker,  in  acquiring 
and  foreclosing  the  Allen  lien,  as,  plaintiff 
contends,  necessarily  'did  affect  his  con- 
science, and  import  actual  wroi^rdolng.  (See 
answers  Nos.  9,  10.  11,  and  16.)  These  find- 
ings, taken  In  connection  with  the  relattim 
he  bore  as  preeidoit  of  the  tibree  corpora- 
tions, and  the  duties  and  trusts  raposed  by 
reason  of  those  relations,  and  the  fact  that 
in  said  suit  he  was  practically  plaintiff  and 
defendant,  necessarily  import  actual  and  con- 
scious wrongdoing  on  his  part  in  acquiring 
the  lien  and  obtaining  the  Judgment,  (b) 
The  court  erred  in  decreeing  that  "the  pledg- 
ing of  the  bonds  by  Baker,  while  not  express- 
ly authorlEed,  was  not  lUegaL"  The  error 
being  In  holdli^  that  the  president  of  the 
hotel  company  could,  without  express  author- 
ity of  that  corporation,  hypothecate  Its  bonds 
to  himself,  as  president  ct  two  other  corpraa- 
Uons,  to  secure  a  general  debt  due  than, 
without  the  knowledge  or  consent  of  the 
hotel  company  at  the  time  ot  the  bypothecar 
tlon,  and  in  violation  of  the  purpose  known 
to  him,  for  which  the  bonds  were  Issued  and 
placed  in  his  keeping.  <e)  The  court  erred 
in  decreeing  and  holding  tliat  there  had  been 
any  ratification  by  the  hotel  compai^  or 
Tutt  of  Baker's  act  in  pledging  the  bonds  to 
the  banks  of  which  he  was  president;  plain- 
tiff contending  that  the  Jury  having  distinct- 
ly found,  in  answer  No.  43,  that  Tutt  flnt 
knew  the  bonds  were  pledged  as  collateral 
on  May  8,  1891,  this  being  at  the  last  stock- 
holdera*  or  directors'  meeting  ever  held,  after 
the  wreck  had  come,  and  everything  had 
gone  to  pieces,  and  only  a  short  while  be- 
fore Tutt  commenced  these  proceedings,  and 
the  Jury  having  found,  in  answers  40  and  41. 
that  the  dlrectora  and  stockholdera  knew  of 
said  pledging;  hut  that  it  was  after  the  bonds 
had  been  so  hedged,  presumably  at  the  same 
meeting  at  which  Tntt  for  the  first  time 
knew  it  Tlie  error  was  In  so  holding  when 
said  finding  and  the  record  of  the  case  show 
that  Tutt,  within  a  reasonable  time  afto* 
learning  of  this  unauthorized  pledge  of 
bonds,  and  as  soon  as  he  could  tate  counsel, 
and  decide  upon  the  best  course  to  save 
Bometliing  from  the  wreck,  and  assert  his 
legal  rights  as  a  bondholder,  began  this  ac- 
tion. The  error  further  being  In  htrfdbig  and 
decreeing  that  ratification  the  hotel  com- 
pany, if  there  were  such,  would  bind  Tutt. 
or  estop  him  from  asserting  his  righta  aa  a 
bondholder  and  creditor  of  the  company. 
Further  In  holding  that  "the  power  to  sell 
the  bonds  for  a  specified  purpose  Includes  the 
power  to  pledge  for  the  same  puniXHse,"  ea- 


Digitized  by  Google 


Oo.) 


TUTT  «.  SAN^D  HIIXS  HOT£L  GO. 


211 


peclally  as  the  Jury  foand,  in  effect,  tbat  In- 
stead of  t>elng  pledged  tar  the  same  purpose 
tbe  bonds  were  diverted  fnHn  said  purpose 
(wblcb  was  to  pay  off  the  debts  for  labw  and 
material,  as  shown  by  answer  No.  7)  and 
used  and  pledged  to  secure  a  subsequently 
acquired  general  Indebtedness  due  by  the 
hotel  company  to  the  banks.  The  error  fur- 
ther being  In  holding  that  the  hotel  company, 
having  got  the  benefit  of  the  pledge,  could 
not  thereafter  repudiate  it;  the  facts  being 
that  the  loan  was  made  first,  and  the  pledge 
subsequently,  without  authority,  and  no  cred- 
it eztmded  on  the  faith  ot  the  pledge,  (d) 
Brror  in  deciding  that  no  actual  fraud  Is 
charged  by  plaintiff,  when  It  appears  from 
the  third  ground  of  hla  trav^se  to  the  re- 
celms*  return  that  he  arerred  that  the  Judg- 
meat  and  execution  of  Allen  "intwf eres  with 
tbe  rights  of  plaintiff  and  was  and  Is  col- 
InslTa"  (e)  Because  the  court,  having  held 
that  colluid<m  ImpUes  moral  guilt,  and  Is  in- 
consistent with  Innocence  erred  in  holding 
that  no  actual  fntud  was  charged  by  plain* 
tiff,  when  it  appeared  that  collusion  in  ob- 
taining the  Judgment  was  charged  in  the 
tTaverae  to  the  receivers*  return,  (f)  Brror 
In  heading  that  the  mannw  and  circum- 
stances, as  disclosed  by  tbe  pleadings  and 
verdict,  under  which  the  banks  acquii-ed  the 
Allen  Ilcn  and  sued  it  to  Judgment,  although 
It  was  such  as  to  give  an  unfair  advantage 
over  Tatt's  bonds,  yet  such  action  did  not 
constitute  such  coUn^on  between  them  as 
Invalidated  the  Jnds^ent  establishing  said 
Hen,  as  ag^st  Tutt,  a  Urn  creditor  affected 
therein.  <h)  Because  the  court  having,  with 
tbe  aid  of  the  Jury,  found  that  the  legal  fraud 
had  been  Imposed  upon  it  by  the  rendition  of 
the  Allen  Judgment,  proceeded  to  set  It  up  as 
an  honest  transaction  against  the  party  in- 
jured thereby.  (1)  Because  after  the  Jury 
had  found  that  the  acquiring  and  foreclosing 
of  the  xa&i  lien  was  a  legal  and  ctmstructlve 
fraud,  and  Interfered  with  plalnticrs  rights 
(Xos.  7, 9, 10,  and  ISi,  tbe  court,  by  his  decte^ 
erreA  in  allowing  the  banks  to  thus  take  ad- 
vantage of  their  own  wrong,  and  held  their 
proceedings  to  be  in  accordance  with  equity 
and  good  conscience,  and  permitted  them  to 
set  up  In  a  court  of  Justice,  as  Just  and  equit- 
able, a  transaction  robed  in  the  form  of  a 
Judgment,  which  was  found  to  be,  and  stig^ 
matlzed  by  the  Jury  as,  a  legal  fraud.  (J) 
Because  the  court  held  tMt  the  Judgment 
against  the  hotel  company,  the  result  of  the 
contract  between  it  and  the  two  banks,  rep- 
resented by  Baker,  president,  and  Allen,  was 
good  against  strangers  to  the  Judgment,  when 
It  operated  as  a  legal  fraud  as  agaliut  said 
strangers,  (k)  Because  the  court  erred  In 
holding  tbat  the  service  of  the  petition  on  the 
president  the  hotel  company  was  good 
Berrlce,  when'the  person  thus  served.  Baker, 
was  also  the  president  of  the  plaintiffs  two 
bonks  (see  verdict  Nos.  2,  8,  4,  and  5),  and 
when  it  was.  under  the  tects  and  circum- 
Btancw  of  the  case,  as  found  by  the  Jury  In 


answers  10  and  15,  a  frand;  counsel 
for  Tptt  claiming  In  this  matter  that  Baker 
did  not  represent  the  hotel  company,  but  the 
banks,  and  that  there  was  no  serrice  in  tbe 
case,  and  that  he  (Baker),  representing  plain- 
tiCt  and  defendant,  did  not  object,  as  he  de- 
rtred  to  obtain  an  unjust  and  Inequitable 
advantage,  as  found  by  the  Jury  (answers  9, 
10,  and  15).  G)  Because  the  court  held  the 
Judgmrat  of  AJl«i  legal,  when  It  appeared 
from  his  petition  and  tbe  verdict  of  the  Jury 
(No.  17)  that  his  whole  claim  was  for  ¥71,- 
977.62.  which  was  credited  in  his  petition  by' 
(30,S9&.O7,  as  the  amount  paid  to  him,  thus 
making  his  mUt  for  935,382.06.  beddes  Inters 
est,  when  the  Jury  found  (verdict,  Na  iSi, 
that  by  his  own  books  he  (AUei^  has  been 
paid  f 87,714.25,  leaving  a  balance  due  him  of 
$4,263.3^  for  which  amount  the  Judgment 
should  have  been  sustained,  if  for  any;  coun- 
sel for  Tutt  insisting  tiiat  th^  was  no  such 
claim  existing  against  the  hotel  company  as 
that  sued  for  by  Allen,  the  same  havii^  been 
novated,  paid  ofC,  and  discharged,  (m)  Be- 
cause the  court  h^  tbat  the  Allen  lien  was 
superior  to  tbe  mortgage,  when  It  appeared 
from  the  pleadings  and  tacts  of  the  case  that 
Allen  was  a  stockholder  In  the  company,  was 
present  and  consulted  to  tbe  making  of  this 
mortgage,  which  recited  It  should  be  a  first 
lien,  b^ore  the  taking  out  of  his  contractor's 
lien,  and  that  such  action  was  a  waivK  of 
his  contractor's  lieu,  as  against  this  mort- 
gage, (n)  Because  the  court  ^red  In  holding 
the  Allen  Hen  a  good  and  valid  Hen,  superior 
to  the  bonds,  when  it  appeared  that  this  Hen 
was  taken  out  and  recorded  against  cwtaln 
property  of  the  corporation,  to  wit,  the  real 
estate,  and  not  against  the  corporation  Itself; 
and  all  its  property,  real  and  pwsonal,  as  is 
required  by  the  statutes  In  such  cases  made 
and  provided,  (o)  Because  the  court  allowed 
Interest  on  the  claim  of  Allen,  Roblie,  and 
others  against  the  Sand  Hills  Hotel  Com- 
pany, when  It  appeared  from  the  return  of 
tbe  receivers  and  verdict  that  the  botei  com- 
pany was  Insolvent,  and  the  fnnd  before  the 
court  not  sufOclent  to  pay  its  debts.'  (6)  Be- 
cause the  court  refused  to  decree,  at  the  in- 
stance of  plaintiff,  tiiat  his  bonds  were,  in 
equity,  entitled  to  priority  over  the  other 
bonds  in  this  cage,  and  refused  to  direct  the 
receivers  to  pay  to  plaintiff  or  his  counsel 
116,000  principal  and  coupons  due  upon  his 
bonds,  before  paying  anything  on  the  other 
bonds.  (7)  Because  the  court  erred  In  hold- 
ing that  Tutt  ratified  the  pledging  of  tbe 
bonds  of  tbs  hotel  company,  as  th^  majority 
stockholder,  when  It  appeared  that  he  did  not 
hold  the  nuijorlty  of  the  stock  of  the  Sand 
HlUs  Hotel  Company.  (8)  Because  the  court 
held  that  the  action  of  Tutt  In  the  stockhold- 
ers' meeting  of  May  8,  ISOl,  in  proposing' a 
new  issue  of  bonds,  to  relieve  the  indebted- 
ness of  the  hotel  company,  operated  as  an  es- 
toppel in  this  case;  the  court  thereby  an- 
nouncing, In  effect,  the  position,  tbat  the  act 
of  a  member  of  a  corporation  in  trying  to 
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sAve  the  property  from  ruin  on  the  InsolTency 
of  the  corporation,  by  proposing  a  new-Issue 
of  bonds,  prereoited  him  from  snbseqnently 
assertlnff  his  rights  as  a  bondholder  secured 
by  a  prior  mortgage  npon  the  assets  of  the 
corporation.  (9>  Because  the  court  erred  tn 
holding  that  the  plaintiff,  when  he  filed  bla 
bill,  alleged  under  oath  that  these  bonds 
were  owned  by  the  banks;  no  such  allega- 
tion having  been  made  In  the  petition,  and 
plaintiff  bavins  sabsequently,  on  the  trial 
of  the  case^  In  twder  to  avoid  ai^  soch 
construction,  distinctly  disavowed  the  same 
by  an  amendment  to  bis  petition,  which 
amendment  was  allowed  1^  the  court  (10) 
Because  the  court  erred  In  holding  that,  upon 
the  Insolvency  of  the  corporation,  Its  officers 
and  agents  could  so  dlspme  of  Its  property, 
which  Is  a  trust  fund  for  creditors,  as  to  give 
them,  or  other  corporations  represented  by 
them,  preference  ova-  the  existing  lien  cred- 
itors of  the  corporation.  (11)  Because  the 
court  refused,  at  plaintiff's  request,  to  ren- 
der a  decree  foreclosing  the  mortgage  on  real- 
ty given  to  secure  plaintiff's  bonds,  and  which 
was  one  of  the  main  purposes,  of  this  suit; 
plaintiff,  as  a  bondholder,  being  entlUed  to  a 
decree  of  foreclosure,  because  his  bonds  were 
due  by  the  terms  of  the  bonds  and  the  mort- 
gage securing  the  same.  Demand  had  been 
made  on  the  trustees,  and  they  had  refused 
to  act,  which  refusal  entltied  the  bondholder 
to  proceed  in  equity  to  foreclose  this  mort- 
gage, and  entitled  him  to  a  decree  of  fore- 
closure; also  to  a  decree  for  all  his  expoises, 
including  his  counsd  fees,  the  mortgage  It- 
8^  providing  for  attorneys'  fees  of  5  per 
cent.  (12)  Because  the  court  erred  In  hold- 
ing that  plalntUTs  counsel  were  not  entitled 
to  fees  from  the  proceeds  of  real  estate  put 
into  the  hands  of  the  receiver  by  them  under 
the  proceedings  in  this  case.  (1$  Because 
the  court  erred  in  refusing  to  pay  plaintiff's 
attorneys  their  proper  and  legal  fees  for 
bringing  the  money  arising  from  the  sale  of 
the  proper^  under  plaintiff's  petition  Into 
court,  and  In  holding  that  the  services  of 
plaintiff's  attorneys  did  not  Inure  to  the  ben- 
efit of  all  the  creditors  of  the  hotel  company; 
the  fact  being,  as  shown  by  the  record,  that 
the  entire  fund  was  brought  Into  court  under 
plaintiff's  petition,  end  that  the  contest  be- 
tween the  several  creditors  waa  alone  over 
the  fund  itself,  after  It  liad  been  brought  Into 
court  under  plahkUff's  proceedings.  (Li)  Be- 
cause the  court  erred  In  holding  that,  as  the 
Allen  fl.  fa.  was  levied  when  the  petition  for 
receiver  was  filed,  plaintiff's  attorneys  could 
not  be  allowed  fees  for  bringing  the  funds 
arising  from  the  realty  before  the  court  for 
distribution,  when  it  appeared  from  the  rec- 
ord that  plaintiff  made  demand  on  the  trus- 
tees to  act  June,  1891  and  on  the  next  day 
(June,  ,  1891)  said  levy  was  made.  In  or- 
der to  sell  out  the  property  under  said  lien  fl. 
fa.  befme  any  proctaedlngs  wore  Instituted  by 
plaintiff ;  that  this  levy  was  afterwards  dis- 
missed by  the  court,  when  the  receivers  were 


appointed  under  plidntifTs  petition,  and  the 
sale  under  the  order  appointing  the  receivors, 
and  all  parties  having  obtained  their  mon- 
ey  tn  this  proceeding,  which  has  been  of 
great  benefit  to  all  claimants  in  the  fund. 

(15)  Because  all  defendants  recognised  the 
necessl^  for  a  recelvw,  and  consented  on  the 
record  for  an  Immediate  hearing,  as  under  a 
rule  to  show  canse^ returnable  that  day;  ai^ 
on  such  hearing  the  court  ordered  (all  parties 
consenting)  that  all  levies  be  dismissed,  the 
priorities  and  validity  of  all  liens  be  pre- 
served as  of  that  date,  and  that  all  cMts, 
fees,  and  expenses  be  paid  out  of  funds  In 
hands  of  receivers  from  the  proceeds  of  sata 

(16)  Because  the  court  allowed  to  the  re- 
ceivers the  sum  of  ¥4,600;  and  refused  to  al- 
low plaintiff  his  attorned  claim  to  same 
amount,  when  it  appeared  from  their  report, 
of  file,  that  tiie  services  rendered  by  the  re- 
ceivers, as  such,  was  to  conduct  the  sale; 
that  from  the  date  of  this  sale,  plaintiff  con- 
tmds,  they  aligned  themsdvea  with  the  de- 
fendants, and,  If  pIaInti£F*s  attorneys  are  not 
entltied  to  fees  by  reason  of  subsequent  Is- 
sues raised,  the  receivers  are  not,  especially 
as,  when  a  traverse  was  filed  to  their  answer 
under  the  rule  issued  against  them,  they 
adc^ted  each  and  every  answer  of  the  de- 
fendanto  as  a  part  of  their  answer,  the  atten- 
titm  of  the  court  being  caUed  specifically  to 
the  language  in  these  answers  respectively 
BO  adopted  by  the  receivers.  Plaintiff  con- 
cedes receivers  entltied  to  compraisation,  but 
objects  to  his  own  action  being  held  as  a 
reason  why  the  attorneys'  fees  should  not  be 
allowed,  when  receivers  did  likewise.  Plain- 
tiff asked  that  the  decree  be  set  aside,  or  that 
the  court  would  correct  and  modify  the  same, 
and  decree  In  his  favor  (1)  that  the  Allen 
Judgment  be  set  'aside  as  colluslvely  ob- 
tained against  him,  for  reasons  stated;  (2) 
that  taxes  for  1880  and  1891  be  disallowed; 
(^  that  pUlntllTs  bond  he  paid  in  full;  (4) 
or  at  least  that  plaintiff's  claims.  In  equity, 
stand  equal  to  the  claim  of  AUei^  and  be 
paid  prior  to  othor  bonds;  (5)  that  attorneys' 
fees  of  5  per  cent  on  the  whole  fund  that 
went  Into  the  receivers'  hands  be  paid  to  his 
counsel  of  record,  who  brought  the  fund  into 
court  under  these  proceedings. 

The  motitm  tor  new  trial  made  1^  the  de- 
fendants was  oTerruled.  In  addition  to  the 
exertion  pendente  llto  by  the  defoidants 
herelnb^ore  noted,  they  also  excepted  pen- 
dente lite  as  follows:  The  cause  gtrfng  to 
trial,  before  and  pending  the  Introduction  of 
evidence  plaintiff,  over  defendanto'  objection, 
amended  the  original  petition  by  inserting 
therein  the  words  "claimed  to  b^  but  peti- 
tioner denies  the  validity  of  the  ownership 
of  said  bank  of  said  bonds,"  so  that  ^en 
amended  the  paragraph  to  which  the  ad- 
dition was  asked  would  read,  "that  the  re- 
mainder of  the  Irene  held  (the  bonds  issued 
by  the  hotel  company,  ¥16,000  of  which.  It 
was  alleged,  had  been  sold  to  Tutt)  was  never 
actually  sold  by  the  corporation,  but  came 
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into  the  bands  of  the  National  Exchange 
Bank  of  Augnsta,  and  are  claimed  to  be  held 
i>y  It  and  the  Augusta  Savings  Bank  as. se- 
curity for  or  on  acconnt  of  Indebtedness  to 
said  banks  by  said  hotel  company,  but  peti- 
tioner denies  the  valldlly  of  the  ownership  by 
snid  banks  of  said  bonds."  And  further 
amended  the  petition  by  inserting,  "Their  title 
to  the  bond  Is,  however,  dented  by  petition- 
ers;" and  later  by  adding  after  the  word 
"loss,"  In  the  allegation  that  the  banks  had 
secnrlty  against  loss,  the  words  "In  personal 
indorsement,"  so  as  to  allege  that  the  banks 
had  ample  security  against  loss,  In  personal 
tndorsementa.  To  this  amendment,  defend- 
ants objected.  In  the  exceptions  pendente 
lite,  defendants  allege  that  the  court  erred 
la  allowing  these  amendments,  because  they 
Introduce  a  new  cause  of  action;  because 
they  were  contradictory  of  the  allegations  in 
tlie  petition  under  which  the  petitioner  had 
obtained  rdief,  In  the  appointment  of  the  re- 
ceiver, and  in  the  order  of  sale  of  the  proj)- 
erty;  and  because  the  original  petition  rec- 
ognized the  validity  of  the  holding  by  the 
lianks  of  safd  bonds,  and  the  sale  had  taken 
place,  and  the  bonds  bad  been  received  by 
the  reoeivers  in  view  of  that  allegation;  and 
It  was  error  to  allow  plaintiff  to  attack  the 
title  of  the  liankB  to  the  bonds  thereafter. 

Frank  H.  MiUer,  W.  K.  MlUer,  and  Boykln 
Wright,  for  plaintiff  in  error.  J.  B.  Lamar. 
Harper  &  Bro.,  and  J.  8.  &  W.  T.  Davldton, 
(or  defendants  In  error, 

PBB  GUBIAM.   Judgment  a£Brmed. 


<9S  0«.  lOS) 

READ  V.  BARNES.  Sheriff. 
(Supreme  Gonrt  of  Georgia.   Nov.  12, 1894.) 

DiHOLDTION  OV  ATT1.0HH1tItT — EZPBKSEa  or  Of^ 

riOEB— Who  Liable  fok. 
Where  an  attachment  wUcb  had  been 
KTKd  upon  live  stock  was  afterwards  dlsmlBsed 

Secanse  no  declaration  had  been  filed  as  re- 
quired by  law  the  levying  officer  had  so  legal 
right  to  sell  the  animals  to  :reimbur8e  himself 
for  the  expense  of  keeping  them,  and  it  was  er- 
ror for  the  coort  to  so  order  upon  his  applica- 
tion. Under  section  3696  of  the  Ckide  the  ex- 
penses of  keeping  the  animals  were  a  part  of  the 
fMta  of  the  case,  for  which  the  party  who  pre- 
Tmiled  in  the  action  was  not  liable.  The  levy- 
ing officer  should  look  for  his  reimbarsement  to 
the  attachment  bond,  one  of  the  conditions  of 
vchieh  made  the  plaintiff  in  attachment  and  his 
iore^  liable  lor  the  costs,  in  the  event  the  for^ 
mer  ndled  to  recover. 
rSyUabus  by  the  Oonrt) 

Error  from  city  court  of  Atlanta;  Howard 
Tan  Bpps,  Judge. 

After  the  wilt  of  attachment  issued  at 
the  suit  of  one  Williams  against  O.  Read 
had  been  dlamlved,  J.  J.  Barnes,  sheriff, 
moved  for  leave  to  sell  the  property  attached 
to  reimburse  himself  for  expenses  In  keying 
the  propeity  before  the  dlssolutlm  of  the 
^t.  This  motion  was  granted,  and  defend- 
ant Read  brings  errw.  Reversed. 


Fraxer  ft  Hynds,  for  plaintiff  in  eirw. 
Calhoun,  King  ft  j^taldlng,  for  defendant  In  ' 
error. 

ATKINSON,  J.  The  Issue  Involved  in 
this  case  being  controlled  by  the  principles 
declared  In  the  case  of  Ward  v.  Barnes 
(decided  at  this  term)  22  S.  £.  133,  no  opinion 
or  statements  of  facts,  further  than  as  stated 
in  the  headuotes,  it  necessary.  Judgment 
rerrased. 


(K  Oa.  aM) 
ALMAND  V.  ALMAND  ef  aL 
Supreme  Court  of  Georgia.  Dec  21,  1894.) 

JVBIBDIOTlOlt  OF  JlI8TIOB*8  COORT— IXTBRIST  Aim 

ATTOR!fBT*i  Feb. 

1.  An  action  }iaving  been  broneht  in  a  jus- 
tice's coort  apon  a  promiasorr  note  for  $90,  prin- 
cipal debt,  with  interest,  "and  ten  per  cent,  at- 
torney's fees  on  principal  and  interest  In  case  of 
collection  by  suit  or  through  an  attomcgr,"  and 
it  appearing  that,  at  the  time  of  the  inatitntion 
of  ue  action,  the  principal  debt  with  attorney's 
fees  amonnted  to  more  than  $100,  the  case  was 
not  within  the  jurlsdlc^n  of  the  justice's  court 
and  the  judgment  rendered  thraeon  in  favor  ot 
the  plaintiff  was  void. 

2.  The  cases  of  Beach  v.  Atkinson.  13  S.  B. 
691.  87  Ga.  288,  Searcy  v.  TiUman,  75  Oa.  604. 
and  the  cases  died  In  both  of  those  cases  upon 
this  point,  reviewed  and  affirmed. 

(Syllabus  by  tb»  Court) 

Brror  from  superior  court,  Rock^e  coun- 
ty; Elchd.  H.  Clark,  Judge. 

To  proper^  levied  on  aa  that  of  one  Bom 
under  execution  In  favor  of  Almand  ft 
George,  John  H.  Almand  interposed  a  claim 
of  ownership.  From  a  judgment  holding 
the  property  subject,  claimants  bring  error. 
Reversed. 

The  following  Is  the  official  report: 

Execution  Issuing  from  a  magistrate's 
court  in  favor  of  Almand  ft  George  against 
Bom,  there  being  no  personal  property  of 
defendant  to  be  found,  was  levied  on  certain 
land  as  the  property  of  Bom,  to  which  John 
H.  Almand  filed  a  claim.  The  cause  was 
submitted  on  an  agreed  statement  of  facts 
to  the  judge  below,  who  held  the  property 
subject,  to  which  decision  claimant  excepted. 
From  the  agreed  statement  of  facts  the  fol- 
lowing appears:  Plaintiffs  held  six  notes, 
for  $90  each,  made  by  Bora  June  27,  1889, 
and  due  October  1,  1880,  with  Interest  at  8 
per  cent  per  annum  after  maturity,  and 
10  per  cent  attorney's  feee  on  principal  and 
Interest  In  case  of  collection  by  suit  or 
through  an  attomey.  They  brought  suits  on 
these  notes  In  a  justice's  court  of  Rockdale 
county,  and  obtained  judgments  therein  In 
each  suit  on  June  6,  1891,  for  $90  principal, 
$12.12  iDterest,  $10.21  attorney's  fees,  and  ' 
$1.05  costs,  upon  which  Judgments  executions 
were  issued,  which  were  entered  on  the  gen- 
eral execution  docket  The  execution  In 
question  in  this  case  was  one  of  these.  Can- 
non, the  magistrate  who  rendered  the  judg- 
ment, was  related  to  Born  by  marriage  with- 
in the  fourth  degree,  but  the  parties  Lto  the 
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Bolta]  agreed  In  writing  tbat  Cannon,  as  the 
magistrate  of  the  district,  should  Issue  sum- 
m<nu  and  r«ider  Judgments,  etc.,  as  thongh 
not  so  related.  Claimant  claims  under  a  deed 
from  Bom  dated  Fehniary  18,  1882,  made 
npon  a  raloable  consideration.  Claimant  had 
notice  of  the  Jo^rments  before  he  booght  the 
land,  but  knew  nothli^  of  the  written  con- 
sent last  above  mentioned,  thmgta  he  knew 
that  Gannon  and  Bom  were  related.  The 
principal  and  attorney's  fee  at  the  date  of 
bringing  the  snlt  amounted  to  $100.11. 

Geo.  W.  Gleaton,  J.  R.  Irwin,  and  A.  C. 
McCalla,  for  plaintiffs  in  error.  J.  N.  Qlenn, 
for  def endant'ln  error. 

ATKINSON,  J.  The  filcts  npon  which  the 
Judgment  excepted  to  wa^  rendered  are 
Bufflclently  stated  In  the  (^dal  lepaet.  The 
controlling  question— the  only  one  necessary 
to  determine— is  whethar  the  Judgment  ren- 
dered In  the  Justice's  court,  and  upon  which 
the  execution  In  this  case  issued.  Is  Told 
for  want  of  Jurisdiction  in  that  court.  The 
plalntur  brought  his  salt  npon  a  promissory 
note  for  a  stated  principal  debt  of  $90^  bear- 
ing Interest,  with  the  stipulation  to  pay  10 
per  cent  upcm  principal  and  interest  in  case 
it  became  necesaary  to  collect  the  debt  by 
suit.  At  the  date  of  the  Institution  of  the 
suit,  the  accumulated  Interest  upon  the 
principal  debt  was  911.10.  This  added  to 
the  principal  d^  amonnted  to  flOLia  T&x 
per  cent  for  attorney's'  f^  estimated  on 
this  groBb  sum  made  the  aggregate  principal 
and  attorney's  fees  $100.11.  By  the  consti- 
tution of  this  state,  the  Jurisdiction  of  the 
justices'  courts  is  limited  to  cases  in  which 
the  principal  sum  does  not  exceed  $100. 
Treating  tlie  attorney's  fees  as  a  iwrt  of  the 
princip.tl  debt,  it  exceeded  the  Jurisdiction  of 
the  Justice's  court  by  11  ceata,  and  the 
Judgment  of  the  court  would  be  void  for 
want  of  Jurisdiction  of  the  snbject-matter. 

That  the  attcHtney's  fees  constitute  a  part 
of  the  principal  debt  la  decided  by  a  long 
and  uniform  curroit  of  dedslons  In  this 
state,  commenting  with  the  case  of  Baxter 
T.  Bates,  reported  In  69  Ga.  587,  and  con- 
tinuing tlirough  succesBlTe  volumes  of  our 
K^rts  to  the  case  of  Beach  v.  Atkinson, 
reported  in  87  Ga.  288, 13  S.  E.  SOL  Counsel 
for  platntiff  in  error,  conceiving  that  these 
decisions  were  founded  in  a  misapprehension 
upon  the  part  of  this  court  of  the  true  law 
controlling  the  question  thueln  adjudicated, 
asked  leave  to  review  them.  This  request 
was  granted,  and,  upon  Cfmsidefatlon  there- 
of,  we  are  well  satli^ed  with  the  correctnera 
of  the  principle  there  dedared.  The  attor- 
ney's fees  are  not  In  any  sense  Interest, 
nor  are  they  any  accretion  upon  the  prin- 
cipal. The  stipulation  for  their  payment  is  a 
covenant,  Independent  of  principal  or  in- 
terest, and  the  meutitm  of  them  is  only 
Incidental  as  a  means  of  computing  and 
estimating  a  sum  which  the  defendant  un- 


dertakes to  pay  In  the  event  the  plalntllf  la 
fon»d  to  bring  suit  The  Joinder  of  this  de- 
nuind  with  what  la  stated  as  technical  prin- 
cipal makes  the  principal  debt  for  the  re- 
covery of  which  this  action  Is  brought,  ex- 
clusive of  intereirt,  aneed  the  sum  of  $100; 
and  this  It  is  that  renders  the  Judgment 

Atfde  from  these  considerations,  there  is 
another  cogent  reason  why  the  prindide  of 
these  dedslons  idumld  not  be  disturbed.  It 
became  many  years  ago  ingrafted  upon  and 
is  now  deeply  Imbedded  In  the  Jurisprudence 
of  this  states  The  courts  have  uniformly 
administered  the  law  with  refereice  to  it 
Imptnrtant  propw^  rights  have  grown  vp 
under  it,  and,  to  Justify  the  court  now  to  set 
aside  such  a  uniform  current  of  dedslons,  It 
should  be  satlsfled  by  the  moot  ranvlndng 
logic  tiiat  the  prlndpje  is  Itsdf  unsonnd,  and 
as  well  vidous  In  Its  effect  The  dodarlne 
of  stare  decisis  Ui  a  oonserrative  one.  Its 
application  is  essential  to  the  permanoice 
of  a  weU-ordered  syston  <a  Jurisprudence. 
It  gives  the  public  confidence  In  the  stability 
of  the  law,  and  even  In  doubtful  cases  It  is 
of  Inflnltdy  greater  Importance  to  public  as 
well  as  private  Interests  that  the  law  should 
be  definitely  settled,  sAordlng  a  fixed  rule 
of  conduct,  than  that  it  be  settled  In  a  par- 
ticular way.  We  do  not  mean  to  say  that 
every  declslm,  however  erroneous,  shcnld  be 
permitted  to  stand;  nor  ought  revermce  for 
a  mere  precedent  control  the  Judgment  of  a 
court  of  last  resent.  Yet,  whore  a  precedent 
Is  wdl  reasmed  and  supported  by  a  log- 
ically correct  appllcati(m  of  true  legal  prin- 
dples.  It  becomes  authority,  and,  clothed  In 
its  new  dignity,  it  is  and  should  be  r^pect- 
ed  as  law. 

These  considerations  lead  us  to  the  condu- 
plon  that  the  priud^  declared  In  the  de 
cisions  of  this  court  which  have  been  called 
in  question  Is  cwrect;  that  th^  sbonld  not 
be  disturbed.  They,  thor^re,  stand  af- 
firmed; and  the  Ju^^ment  of  the  lower  court, 
being  In  conflict  therewith,  la  set  aside. 
Judgment  reversed. 


(M  Ga.  Gn> 

SMITH  V.  STATE. 
(Supreme  Court  of  Geor^.    Jane  4,  18M.) 

HOUICIDE — Ill3TRnCTIO»8 — EviDBNOE. 

1.  In  view  of  the  whole  charge  as  giveo, 
Uicre  was  no  error  in  aoy  of  the  insmictions  com- 
plained  of,  nor  in  refiunng  to  charge  as  reQueat- 
ed. 

2.  The  evidence  warranted  the  jnry  in  re- 
jectioR  the  theory  of  accidental  drowning,  and 
in  finding  that  the  accused  drowned  bis  wife  in 
the  niann»  cbarsed  in  the  indictment,  and  the 
conrt  did  not  err  in  denying  a  new  trial. 

Simmons,  J.,  dissentii^. 
(Syllabus  bf  the  Court) 

Error  from  superior  court,  Bibb  county;  C 
Ij.  Bwtlett  Judge. 

Will  Smith,  having  been  convicted  of  mur- 
der, brings  error.  Affirmed. 
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Ttae  foUowlDf  is  the  official  report: 
Will  Smith  was  Indicted  for  the  murder  of 
his  wife  by  shoving  her  into  a  pool  of  water 
and  drowi^Dg  her.  He  was  found  guilty,  and 
recommended  to  imprisonment  for  life.  His 
motion  for  new  trial  was  oTermled,  and  he 
excepted. 

The  motion  contained  the  grounds  that  the 
Terdict  was  contrary  to  law,  evidence,  etc. 

Error  in  charging:  "It  is  admitted  that 
Laura  Smith  Is  dead,  and  that  she  died  from 
helng  drowned."  Defendant  says  this  is 
error,  because  It  might  create  in  the  minds 
of  the  Jury  the  Impression  that  the  court 
considered  that  the  death  of  the  deceased 
resulted  by  reason  of  the  wrongful  act  of  an- 
other, and  that  the  defense  admitted  this 
fact;  and  because  it  is  not  sufficiently  guard- 
ed as  to  whether  the  admission  was  as  to 
the  fact  of  drowning  by  accident  or  the  fact 
of  having  been  drowned  by  violence.  In  a 
note  to  this  ground  the  courts  states  that 
counsel  for  defense,  in  arguing  the  case,  ad- 
mitted and  argued  before  the  jury  that  the 
death  of  deceased  was  caused  from  drown- 
ing, but  insisted  that  defendant  had  no  con- 
nection with  It. 

Error  in  charging:  "And  that,  after  throw- 
ing her  in,  he  did  not  rescue  her,  when  he 
conld  have  done  so,  when  it  was  in  his  pow- 
er to  do  so,  you  would  be  authorized  to  find 
the  defendant  guilty  as  charged  In  the  tn- 
dlctmwt."  Defendant  says  this  is  error,  be- 
cause there  was  no  evidence,  other  than  that 
the  defendant  could  swim,  that  he  could  have 
rescued  the  deceased,  or  that  it  was  In  hla 
power  to  do  so;  and  it  was  an  error  for  the 
court  to  suppose  such  a  case  as  was  not 
authorized  by  the  evidence;  and  furtl^er,  be- 
cause, even  if  such  a  supposition  was  author- 
ized by  the  evidence,  the  offense  of  simply 
standing  by  was  certainly  not  murder.  If 
any  offense  at  all  was  made  out;  and  fur- 
ther, because  the  use  of  the  words,  "when 
it  was  in  his  power  to  do  so,"  might  have 
been  construed  by  the  Jury  into  an  expres- 
sion of  opinion  as  to  defendant's  power  to 
have  rescued  the  deceased. 

Error  in  charging:  "That  means  that  if, 
ufiou  Investigation  of  the  case,  because  of 
the  evidence  in  the  case,  or  because  of  the 
want  of  evidence  in  the  case,  because  of  the 
insufficiency  of  the  testimony  in  the  case,  or 
the  character  of  the  evidence  that  has  been 
offered  to  establish  the  guilt  of  the  accused, 
the  minds  of  the  jury  cannot  reasonably  and 
certainly  come  to  the  moral  and  reasonable 
conclusion  that  the  defendant  Is  guilty,  why, 
then  the  law  gives  to  the  accused,  and  calls 
it  a  reasonable  doubt,  and  requires  the  Jury 
to  acouit  him."  Defendant  says  this  is  er- 
ror, because  the  court  restricts  the  reason- 
able doubt  to  the  doubt  that  arises  out  of  the 
evidence,  the  want  of  evidence,  the  Insuffi- 
ciency of  the  testimony,  or  the  character  of 
the  evidence  that  has  been  offered  to  es- 
tablish the  guilt  of  the  accused;  thereby  ex- 
cludtug  from  the  Jm'y  the  prisoner's  state- 


ment, and  any  conffict  of  the  testimony. 
And  defendant  says  this  is  more  especially 
error  because  the  court  charges  elsewhere 
in  the  same  charge  that  the  prisoner's  state- 
ment is  not,  strictly  speaking,  evidence 
thereby  entirely  withdrawing  It  from  the 
minds  of  the  Jury  on  the  subject  of  rea- 
sonable doubt;  and  further,  because  the 
court  was  specially  requested  by  the  defense 
to  meatlOD  the  prisoner's  statement  under 
the  head  of  reasonable  doubt,  which  request 
was  in  writing,  and  is  set  out  hereinafter. 

Brror  In  charging:  "The  rule  with  refer- 
ence to  circumstantial  evidence  Is  to  prove 
such  facts  and  circumstances  connected  with 
or  surrounding  the  commission  bf  the  crime 
charged  are  true,  to  show  the  guilt  or  Inno- 
cence of  the  party  charged;  and,  if  these 
facts  and  circumstances  are  sufficient  to  sat- 
isfy the  Jury  of  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  then  such  evi- 
dence is  sufficient  to  authorize  the  Jury  In 
finding  a  verdict  of  guilty."  Defendant  says 
this  Is  error,  because  said  charge  Is  calcu- 
lated to  confuse  the  minds  of  the  Jury,  and 
to  cause  them  to  believe  that  even  in  cases 
depending  on  circumstantial  evidence  the 
mluds  of  the  Jury  must  only  be  convinced 
beyond  a  reasonable  doubt,  whereas  he 
should  have  allowed  the  charge  on  circum- 
stantial evidence,  as  contained  In  other  parts 
of  the  charge,  to  go  to  the  Jury  without  the 
addition  of  this  part;  and  further,  l)ecauBe 
.said  portion  of  the  charge  withholds  the 
principle  that  said  circumstantial  evidence 
must  not  only  exclude  every  other  reason- 
able hypothesis  than  that  of  the  guilt  of  the 
accused,  but  must  also  be  Irreconcilable  with 
any  other  reasonable  hypothesis. 

Error  In  charging:  "The  facts  constituting 
the  crime  may  be  proved  by  circumstances, 
and  then,  whatever  the  character  of  proof, 
the  true  question  is  whether  they  be  de- 
pendent upon  positive  or  circumstantial  evi- 
dence; not  whether.  It  be  possible  that  the 
conclusion  at  which  the  testimony  points 
may  be  false,  but  whether  there  Is  sufficient 
proof  to  satisfy  the  minds  and  consciences 
of  the  jury  beyond  a  reasonable  doubt"  De- 
fendant says  this  Is  error,  because  It  places 
the  required  amount  of  proof  upon  which  a 
verdict  of  guilty  can  be  based,  in  cases  de- 
pending entirely  upon  circumstantial  evi- 
dence, on  the  same  basis  with  cases  depend- 
ing on  positive  testimony. 

Error  In  charging:  "And  while  It  is  true. 
In  cases  depending  solely  upon  circumstan- 
tial evidence,  that  the  circumstances  should, 
to  a  moral  ceitalnty,  actually  exclude  every 
other  reasonable  hypothesis  but  the  guilt  of 
the  accused,— that  Is,  beyond  all  reasonable 
doubt,— yet  if  the  facts  proven  coincide  with, 
and  are  legally  sufficient  to  establish  the 
truth  of,  the  hypothesis  claimed,  namely,  the 
guilt  of  the  accused,  and  are  Inconsistent 
with  every  other  reasonable  hypothesis,  then 
the  Jury  would  be  authorized  to  convict, 
though  upon  cU'cumstantlal  evidence."  De- 
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f^dant  says  thla  Is  error,  because  it  Is  cal- 
cnlated  to  confuse  tbe  minds  of  the  Jnry, 
and  to  distract  them  from  the  plain  rule  that 
the  circumstances  must  exclude  erery  other 
reasonable  hypothesis  than  the  guilt  of  the 
accused.  "Where  verbal  admission  of  a  per^ 
son  charged  witb  crime  are  offered  In  evi- 
dence, the  whole  of  the  admission  mast  be 
taken  together;  that  part  which  argues  for 
the  accused  as  well  as  that  against  him;  and 
if  the  part  of  the  statement  which  is  in  fft- 
Tor  of  the  defendant  is  not  disproved,  and  is 
not  apparently  improbable  or  ontrue,  why, 
consider  it  with  all  the  other  evidence  in  the 
case,  and  then  such  part  of  the  statement  is 
entitled  to  aa  much  consld^atlon  from  the 
Jury  as  any  other  part  of  the  statement 
Bat  yea  are  Instructed,  where  any  evidraice 
is  given  whatever  to  show  admissions  made 
by  the  defendant,  the  defendant  is  entitled 
to  have  the  whole  statement  heard.  But  you 
are  not  obliged  to  believe  or  disbelieve  ail 
of  such  statements.  You  may  regard  such 
parts,  if  any,  as  are  consistent  with  the 
other  testimony,  or  which  the  jury  may  be- 
lieve, from  the  facts  and  circumstances  prov- 
en on  the  trial,  are  true."  Defendant  says 
this  Is  error,  because  there  was  no  evidence 
Introduced  as  to  any  admission  made  by  the 
prisoner,  and  such  a  charge  was  apt  to  raise 
in  the  minds  of  the  Jury  the  Impression  tliat 
the  court  considered  that  something  that 
had  been  said  by  the  prisoner  amounted  to 
an  admission;  and  further,  because  It  did 
not  give  the  converse  of  the  proposition, 
namely,  that  if  they  believed  parts  of  the 
admission.  If  any,  inconsistent  with  the  oth- 
er testimony,  they  might  disregard  the  tes- 
timony with  which  it  conflicts. 

Error  in  charging:  'The  law  declares,  in 
all  criminal  cases  in  this  state  defendant 
shall  make  to  the  court  and  Jury  Just  such 
statement  In  his  defense  as  he  thinks  proper 
to  make.  Such  statement  Is  not  to  be  under 
oath,  and  Is  to  have  Just  such  force  and  ef- 
fect only  as  the  Jury  think  proper  to  give  It; 
but  the  jury  may  believe  It  In  preference  to 
the  sworn  testimony.  If  they  think  pn^r  to 
believe  It,  provided  the  defendant  shall  not 
be  subject  to  cross-examination,  except  by 
his  own  consent"  Defendant  says  this  Is 
error,  because  the  use  of  the  word  "shall"  In- 
stead of  the  words  "abaU  have  the  right  to" 
is  calculated  to  raise  the  impressiou  in  the 
minds  of  the  Jury  that  the  defendant  is  re- 
quired to  make  a  statement,  and  the  state- 
ment as  made  Is  deprived  of  that  force  which 
It  would  otherwise  have  as  a  voluntary  state- 
ment by  the  accused;  and  further,  because 
the  use  of  the  words  "Just  such  effect  only" 
tend  to  restrict  tlie  f<M-ce  that  It  might  have 
with  tbe  Jury,  and  to  convey  the  Impression 
that  It  should  be  received  with  great  care 
and  caution.  And  defendant  says  it  does  not 
give  the  law  cm  the  subject  as  found  in  sec- 
tion 4637  of  tbe  Code.    In  a  note  to  this 


ground  the  court  states  that  the  court  char- 
ged on  the  subject  of  prisoner's  statement 
section  4637  of  the  Code,  by  readtng  the  same 
to  the  Jury. 

Error  In  charging:  "In  a  case  of  homicide, 
motive  may  be  important,  and  tbe  absence  at 
any  motive  Is  a  fact  and  circumstance  that 
the  Jury  may  consider  in  determining  the 
guilt  or  Innoc»ice  of  the  accused.  It  Is  a 
circomstance  that  you  may  consld^;  and  if 
you  believe  In  the  case  that  any  motive  has 
been  shown,  you  may  consider  that  fact  and 
circumstance  in  determining  the  guilt  or  In- 
nocence of  the  accused."  Defendant  says 
this  Is  error,  because  there  is  absolutely  no 
evidence  of  any  motive  Whatever,  and  abao- 
lutely  no  reference  to  a  motive  anywhere  in 
the  record,  except  in  said  portion  of  the 
charge^  The  state  made  no  reference  to  a 
motive  in  Its  argument,  and  the  defense 
claimed  the  absence  of  motive  as  one  of  the 
leading  points  In  its  case;  Defendant  says 
said  portl<m  of  the  charge  Is  wror  further, 
because  it  leaves  the  Jury  to  convict  in  either 
case,  and  no  distinction  la  drawn  between 
the  effect  ot  motive  and  the  effect  of  absence 
of  motive. 

Error  in  refusing  to  charge  the  following 
written  requests  of  defendant:  "Prisoner'B 
statement— Code,  S  4637.  You  have  the  right 
to  believe  the  statem^t  of  the  prisons  in 
preference  to  any  and  all  of  the  sworn  evi- 
dence of  the  witnesses;  and.  If  you  brieve 
it  It  is  for  you  to  say  whether  the  death  was 
the  result  of  an  accident"  "You  have  the 
right  to  consider  the  prl8on»'s  statement  in 
deciding  whether  or  not  tbe  theory  advanced 
by  the  defense  is  correct"  "Your  doubt  may 
arise  from  the  evidence  and  from  the  prison- 
er's statem^t  taken  In  connection."  "It  is 
incumbent  cm  the  stete  to  prove  that  the 
death  resulted  exactly  as  they  alleged,  by 
drowning,  and  that  by  the  action  of  tbe  pris- 
oner." "It  la  not  sufficient  for  you  to  believe 
that  defendant  allowed  her  to  drown.  He 
may  have  stood  by,  and  seen  her  drown; 
but  that  will  not  be  sufficient  for-you  to  base 
a  conviction  on.  You  must  believe  that  It  re- 
sulted by  tbe  act  of  the  def aidant;  that  he 
shoved  hsx." 

J.  Lu  Anderson,  M.  O.  Ogdcn.  and  <3«o.  8. 
Jones,  tor  plaintiff  in  error.  W.  H.  Feiton, 
Jr..  Sol.  Gen.,  and  J.  M.  Terrell,  Attj,  GvL, 
for  defeadant  In  error. 

PBB  CURIAM.   Judgment  affirmed. 

SIMMONS,  J.  (dissenting).  The  evidence 
tends  only  to  raise  a  suspicion  of  guilt  It  ia 
altogeth^  drcnmstantlal,  and  does  not  ex- 
dude  every  other  reasonable  hypothesis  than 
>  the  guilt  of  the  accused.  It  does  not  show 
his  guilt  beyond  a  reasonable  doubt  Tbe 
law  does  not  sanction  a  conviction  on  aoa- 
piclou,  bowevw  8tn»ig  It  may  be. 
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HALK-BKRST  CO.  t.  DIAMOND  STATS 
IRON  CO.  et  aL 

(Supreme  Ooart  of  Georgia.    Mardi  20,  18M.) 

JS80I.VBIIT  COKPOa&TIOa  —  RSOBITBR  — •  APFOIST- 
Main  A  ITER  CCWn»ATIOK  CUUK  BDUMan  — 

Pktitioh— Ambts— CaoBBS  IK  Action  Pi.bdsbd 
TO  Cbbsitorb. 

1.  An  insolTent  corporation,  not  mtmidpal, 
is  ml«}ect  to  be  proceeded  againat  under  section 
3148a  et  seq.  of  the  Code,  and  a  recover  mar  be 
aHWinted  to  administer  its  aeeets,  although  it 
may  have  ceased  to  do  basiness  before  the  cred- 
itor's petition  against  it  was  filed. 

2.  The  petition  need  not  describe  the  assets 
of  the  corporation,  the  object  being  to  have  a  re- 
ceiver as  to  all  its  assets.  In  andi  case,  how- 
ever, the  recover,  in  making  a  eelzure  of  any- 
thing not  exEKresny  mentioned,  will  act  at  his 
peril  as  against  the  rights  of  other  persooB. 

3.  It  IB  not  matter  of  error,  as  against  an  In- 
solvent corporation,  to  treat  as  assets  still  be- 
longing to  ft,  Its  acconnts,  or  books  of  aecoxmt, 
which  it  has  assigned  to  one  or  more  of  Ua  cred- 
itors as  collateral  security,  without  having  com- 
plied with  the  statutory  requirements  touching 
Toluntar7  assignments  by  insolvent  debtors,  with 
reapect  to  a  sworn  Inventoir  of  all  assets,  and  a 
sworn  Bchedole  of  all  indebtednesa.  While,  by 
seetitm  195S  ot  the  Code,  a  debtor,  though  In- 
solvent, may  give  a  lien  by  mortgage,  or  other 
legal  means,  or  may  transfer  negotiable  papers 
as  collateral  security,  his  insolvency  precludes 
him  from  v<duntarily  assigning,  as  mere  security 
for  a  pre-exiatiug  debt,  anything  which  regnirea 
an  assignment  to  pass  Hie  title,  snch  as  nomiego- 
tiable  dnosefl  in  action.^ 

4.  The  evidence  showing  that  under  its  diar- 
ter  the  capital  stock  of  the  defendant  cotporation 
was  to  be  $10,000,  with  the  privilege  of  increas- 
ing the  same  to  $00,000,  which  privilege  was  nev- 
er exertnaed  except  to  the  extent  of  increasing 
the  capital  stock  to  flC.OOO.  which  amount  was 
subscribed  for  and  fully  paid  in,  and  the  evi- 
ilEnce  further  showing  that  tcoig  before  the  filing 
of  the  petition  the  corporaticm  had  parted  abso- 
Intely  with  all  of  its  proper^,  other  than  ehoses 
in  action,  the  whole  Moceedn  going  to  the  pay- 
ment of  its  debts,  and  no  fraud  b^ng  alleged  or 
shown,  there  was  no  case  for  the  ai^ntment  of 
a  receiver  to  sue  for  any  nnpaid  stock  subscrip- 

■  tions.  or  take  possessioo  of  the  property  wlQi 
whi<di  the  corporation  had  bo  parted;  and  as  scone 
of  the  choses  in  action  consisted  of  notes,  and 
these  were  transferred  as  collateral  secanty  to 
certain  creditors  whose  claims  far  exceeded  the 
amount  likely  ever  to  be  realized  hy  collection, 
and  the  fair  preBumption  being  that  the  notes 
were  negotiable,  there  was  apparently  no  case 
for  a  recover  as  to  them. 
(Syllabus  by  the  Coort.) 

Error  bom  superior  conrt,  V]ffy<l  coauty; 
W.  M.  Henry,  Judge. 

Action  by  the  Diamond  State  Iron  Com- 
pany and  others  against  the  Hale-Berry 
Company,  for  the  appointment  of  a  receiver. 
Decree  for  plaintiffs.  Defendant  brings  er- 
ror. Reversed  in  par^  and  affirmed  In  part 

McHenry,  Nunnally  &  Neel,  for  plaintiff  In 
error.  Reece  &  Dmny  and  0.  A  Tbomwell, 
for  dttfendants  In  error. 

LUMPKIN,  J.  1.  The  decision  of  this  court 
In  National  Bank  of  Angnsta  v.  Richmond 
Factory  (decided  at  the  last  term)  91  Oa. 


>  Hm  doctrine  of  this  note  is  overmled.  See 
opinion  in  Boykin  t.  EppBtein,ott  page  218,  22  S. 


284,  IS  S.  E.  160,  supports  the  mllng  an- 
nounced in  the  first  beadnote. 

2.  The  object  of  the  petHJcm  filed  against 
the  Hale-Berry  Comtmny  being  to  have  a  re- 
ceiver appointed  to  take  charge  of  all  the  as- 
sets of  this  corporation,  there  was  no  indis- 
pensable necessity  for  alleging  of  what  the 
assets  consisted,  or  for  describing  them  In 
detalL  The  equity  of  the  petition  was  com- 
plete without  such  descriptitm.  It  would 
have  been  better,  however,  to  state  distinct- 
ly what  the  assets  were,  and  where  they 
were  located,  ae  this  would  have  enabled  the 
receiver  more  readily  and  intelligently  to  un- 
derstand and  carry  out  his  duty  In  the  prem- 
ises. He  waa  undoubtedly  authorized  by  the 
order  to  take  possession  of  all  the  assets  of 
the  defendant  corporation,  but.  as  all  of  them 
were  not  definitely  described  or  pointed  out, 
be  would  necessarily  act  at  his  peril,  so  far 
as  the  rights  of  other  persona  might  be  con- 
cerned, in  making  a  seizure  of  anything  not 
expressly  mentioned.  Of  course,  a  receiver 
would  be  protected  in  taking  poBsesslon  of 
any  particular  property,  when  authorized 
and  directed  to  do  so  by  the  plain  terms  of 
the  Judge's  order;  but  when  an  order.  In 
mere  general  terms,  directs  him  to  take 
charge  of  "goods,"  "property,"  or  "other  as- 
sets," belonging  to  an  Insolvent  corporation, 
with  no  further  description,  he  must  be  care- 
ful to  seize  only  what  actually  belongs  to 
this  corporation,  and  If  he  seizes  what  be- 
longs to  other  people.  It  will  be  at  his  own 
risk.  If  this  is  not  good  law,  a  receiver  arm- 
ed with  an  order  of  the  kind  mentioned 
,could,  with  impunity,  take  possession  of  any 
property  be  pleased,  provided,  only,  be  In 
good  faith  believed  It  belonged  to  the  de- 
fendant. Although  this  Is  a  day  of  receiv- 
ers, and  tbelr  dominion  seems  to  be  rapidly 
extending  all  over  the  land,  the  courts,  as 
yet,  are  hardly  prepared  to  sanction  their  be- 
ing let  loose  upon  the  general  public,  free 
from  all  restraint  ot  responsibility. 

3.  It  appears  that  the  Hale-Berry  Compa- 
ny, In  order  to  secure  Its  Indebtedness  to  the 
First  National  Bank  of  Rome,  executed  and 
delivered  to  the  bank  a  mortgage  upon  Its 
entire  stock  of  goods  and  fixtures,  and  also, 
as  collateral  security  for  this  Indebtednea^ 
transferred  to  the  bank  Its  notes  ana  ac- 
counts and  books  of  account  It  also  frana- 
ferred  and  assigned  to  other  creditors,  as 
collateral  security  for  debts  due  them,  all 
the  notes  and  accounts  In  the  bands  of  the 
bank,— "that  la,  all  the  notes  and  accounts  re- 
maining after  the  debts  of  the  bank  were 
paid."  At  the  time  these  asslgnmenta  were 
made,  the  Hale-Berry  Company  was  un- 
doubted^ Insolvent  Our  Judgment  In  this 
case  was  r^dered  March  26,  1894,  and  It 
was  then  decided  that  the  transfers  of  these 
accounts  and  books  of  account  were.  In  ef- 
fect, voluntary  assignments  of  an  Insolvent 
debtor  for  the  benefit  of  creditors,  and  that 
the  same  were,  under  the  act  of  October  17, 
1886  (Acts  1884-85,  p.  100),  void,  because 
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made  wltbont  the  sworn  inTentory  and  sched- 
ule required  by  that  act  On  the  10th  of 
May  thereafter,  while  the  opinion  In  this 
case  was  being  prepared,  the  case  of  Boy- 
kin  V.  Bppstein,  Infra,  from  tbe  Eastern 
clrcnit,  came  on  to  be  argned,  and  permis- 
sion was  then  granted  to  review  tbe  ruling 
in  the  present  case  as  announced  In  the  third 
headnota  For  this  reason,  It  was  determin- 
ed to  delay  filing  an  opinion  In  this  case  un- 
til after  the  case  of  Boykln  r.  Bppstein  had 
been  decided.  The  decision  in  ft  was  render^ 
ed  on  October  25th.  After  a  full  and  careful 
deliberation  upon  the  question  thus  present- 
ed for  reconsideration,  it  was  adjudged  that 
the  previous  case  should  be  overruled  In  so 
far  as  It  holds  that  accounts  or  books  of  ac- 
counts are  not  assignable  as  collateral  se- 
curity for  a  debt  owing  by  an  Insolvent  debt- 
or to  the  assignee,  wltbont  complying  with 
the  statutory  requirements  as  to  sworn  in- 
ventory and  schedule.  We  will  not,  at  pres- 
ent, discuss  further  the  question  Involved, 
but  win  undertake  to  deal  with  It  in  the 
opinion  whicb  will  be  written  in  the  case  of 
Boykln  v.  Bppstein. 

4.  Tbe  evidence  shows  that,  under  Its  char- 
ter, the  capital  stock  of  the  Hale- Berry  Com- 
pany was  to  be  $10,000.  with  the  privilege  of 
increasing  the  same  to  $50,000,  but  that  this 
privilege  was  never  exercised,  except  to  the 
extent  of  Increasing  the  capital  stock  to  $15,- 
000,  which  latter  amount  was  subscribed  for 
and  fully  paid  in.  It  Is  true  that  Hale,  one 
of  the  stockholders,  borrowed  from  tbe  bank 
the  money  with  which  to  pay  for  his  stock, 
and  that  Berry,  another  stockholder,  indorsed 
this  note;  paid  It  off,  took  Hale's  stock  as 
collateral  security,  and  continued  to  hold 
the  same,  and  that  Hale  has  never  paid  Ber- 
ry for  the  advance;  but  It  also  appears  that 
the  entire  amount  of  cash  dne  upon  tbe  stock 
subscription  of  Hale  and  the  other  stock- 
holders was  received  by  tbe  company  and 
went  Into  Its  business,  and  that  none  of  the 
Indebtedness  of  the  corporation  Is  for  mon- 
ey borrowed  by  Its  stockholders,  or  any  of 
them,  with  which  to  pay  their  stock  sub- 
scriptions. We  are  therefore  quite  clear  that 
no  'case  was  made  for  the  appointment  of  a 
receiver  to  sue  for  and  collect  any  unpaid 
stock  subscriptions.  The  evidence  further 
shows  that,  after  giving  to  the  bank  the 
mortgage  mentioned  In  the  preceding  divi- 
sion of  tills  opinion,  the  property  covered  by 
this  mortgage  was  (with  the  consent  of  the 
bank,  and  also  with  the  consent  of  other 
creditors  holding  a  second  mortgage  on  the 
same)  fairly  sold  for  Its  full  value  at  pri- 
vate sale,  and  all  the  proceeds  applied  to  the 
payment  of  the  debt  dne  the  bank.  This, 
therefore,  amounted  in  substance  to  an  abso- 
lute sale  by  the  corporation  of  a  portion  of 
Its  property  In  payment  of  Its  Indebtedness. 
There  la  no  law  to  prevent  a  transaction  of 
this  kind,  and  as  no  fraud  was  eltber  alleged 
M>  shown  In  this  connection,  there  was  no 
occasion  Cor  appointing  a  rttceiver  to  take 


possession  of  the  property  covered  by  the 
mortgages  mentioned,  and  disposed  of  as 
above  stated.  As  already  seen,  some  of  the 
choses  In  action  transferred  primarily  to  the 
bank,  and  secondarily  to  the  other  creditors, 
consisted  of  notes.  Tbe  claims  of  the  cred- 
itors to  whom  these  notes  were  transferred 
as  collateral  security  &r  exceed  any  amount 
likely  to  be  collected  upon  the  notes.  In  the 
absence  of  evidence  to  the  contrary,  the  fair 
presumption  Is  that  these  notes  were  negotia* 
ble;  and  If  so,  the  insolvent  corporation  un- 
doubtedly had  a  legal  right,  under  tbe  above 
cited  section  of  the  Code,  to  traiutfer  them 
aa  collateral  security.  Apparentiy,  therefore, 
there  was,  bo  far  as  the  record  before  us 
shows,  no  occasion  for  a  receiver  aa  to  them. 
In  view  of  the  foregoing,  we  adjudged  tliat 
the  Judgment  of  the  court  below  should  be 
reversed  In  so  far  as  It  directed  the  recover 
to  take  possession  of  any  of  the  assets  re- 
ferred to  In  the  order  of  appointment,  except 
the  accounts,  books  of  account,  and  other 
books  of  the  defendant  corporation.  With 
this  disposition  of  the  case,  save  as  to  the 
exception  mentioned,  we  are  still  satisfied,  but 
with  the  light  now  before  ns,  we  think  the 
Judgment  below  should  have  been  reversed 
generally.  Judgment  revvsed  in  part,  and 
In  part  affirmed. 


(94  Oo.  760> 

BOTEIN  et  aL  V.  BPPSTBIN  «t  tl. 

(Supreme  Conrt  of  Georgia.    Oct  26,  18M.) 

FBAVDDLBira  CfnrvBTAKCBs  —  SaoUBiire  8nrai.m 
CBBorroR— Taui^-OFmnra  ahd  Glosing. 

1.  The  sdieme  of  the  Code  of  1863  (aectionB 
1G54,  1955),  with  refmnee  to  transfers  and  ss- 
BigamentB  by  insotvent  debtors,  was  tbat  in  case 
the  debtor  parted  with  title,  except  as  to  nagotia- 
ble  papers  transferred  as  collateral  security,  die 
effect  the  tranafcr  or  asBignment  had  to  be 
either  the  aerial  extinguishmait  of  a  debt  or 
debts,  in  whcAe  or  in  part,  or  the  creation  of  a 
fund  for  tiie  equal  boiefit  of  all  his  credltora. 
But  by  the  act  of  Febrnary  21, 1866,  this  scheme 
was  (Xianged  so  as  to  allow  transfers  and  asiign- 
mentfl  of  any  property  whatsoever,  indaduig 
dioses  in  action,  for  the  benefit  of  a  Bingle  credit- 
or, or  of  a  number  of  creditors,  to  the  exclusion 
of  othws.  H«ice,  under  this  act,  an  Insolvwt 
debtor  (thouf^  he  conld  not  have  done  so  nndw 
the  original  Code)  may  assign  to  a  creditor,  for 
tbat  creditor's  exclnaive  benefit,  accounts  or  dies- 
es iu  action  not  embraced  iu  the  descriptive  words 
"negotiable  papers,"  as  orilateral  security  tor  the 
debt;  and  as  such  assigDmeat  creates  no  trust, 
thoe  beang  no  persim  other  than  the  assignee  tak- 
i^  any  benefit  under  it  the  assignmMt  acts  of 
1^1  and  1885  do  not  aKtly  to  it.  (a)  Tbe  case 
of  Hale-Berry  Co.  v.  Diamond  State  Iron 
Co..  94  Oa.  61,  22  S.  E.  217,  waa  correctly 
decided  with  reference  to  the  Code  of  1863, 
but  it  is  not  a  correct  exposition  of  the  law 
of  the  Code  as  modified  by  the  act  of  1866,  above 
dted,  and  la  therefore  overruled!  In  so  far  as  It 
holds  accounts  or  books  of  account  not  assignable 
as  collateral  security  for  a  debt  owing  by  an 
solvent  assignor  to  the  assi^ee  without  comply- 
ing with  the  statutory  requirements  as  to  sworn 
inventoig'  and  schedule. 

2.  Two  suits  against  the  same  debtor,  tiie 
first  broa^t  by  certain  preferred  creditors,  and 
the  second  by  otfaw  creditors,  having  been  con- 
solidated for  trial,  the  opening  and  '^"HiitlftB, 
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whether  treated  as  matt^  of  right  or  of  discre' 
tioD,  coald  be  awarded  br  the  court  to  the  plain- 
tiBs  in  the  fint  solL  notwithatandiiig  tiiey  were 
codefendants  wiOi  the  debtor  in  the  second. 

3.  Toudung  other  matters  complained  of  as 
error,  no  cause  for  a  nen  trial  appears,  the  case, 
according  to  its  substantial  merit^  having  bad  a 
right  result,  both  as  to  the  range  of  queetions 
submitted  by  the  court  to  the  Jury  tor  detmnina- 
tion,  aod  the  findings  tiierem. 
(Syllabos  by  the  Court.) 

Error  finun  eapetiot  court,  Chatliani  county; 
B.  FalUsant,  Judge. 

Action  by  Boy  kin,  Beddon  &  Co.,  and  others 
against  Snwtdn  &  Wannbacher  and  others. 
FriHu  the  judgmcsit  renderad,  plalntlth  bring 
error.  Affirmed. 

The  following  la  the  official  report: 

Boykin,  Seddon  &  Ga  and  numeroofl  others, 
on  befaalf  of  them  selves  and  all  other  credit- 
ors of  Eppstein  &  Wannbacbo'  who  might 
choose  to  come  In  and  join  with  them,  filed 
their  i>etltIon  against  Eppsteln  &  Wannbach- 
er and  the  members  of  that  firm,  and  against 

5.  Herman,  Fanny  Jos^h,  Sophie  Lehman,  L 

6.  Haas.  S.  Mann,  M.  BoHey  &  Son,  I.  Epp- 
steln  ft  Bro.,  H.  M.  Selte,  A.  Ehrllch  &  Bro..  the 
Savannah  Grocery  Ckmipany,  Moore  &  John- 
son,  MIrian  Ia  LUlenthal,  Hwman  &  Kayton, 
L  Steyerman  ft  Bro.,  lUielnstrom  Bros.,  Bend- 
helm  Bros.  &  Oa,  Oodk  &  Bemhelmer,  and 
Levy  ft  Bro.  It  appeared  from  the  petition 
that  the  court  had  previously  appointed  a  re- 
ceiver, and  talran  diarge  through  him  of  tiie 
assets  of  Bppatein  ft  Wannbachtf,  as  far  as 
the  receiver  was  able  to  do  so,  under  a  prior 
neditors'  petition,  filed  In  said  court  against 
Eppet^  ft  Wannbacher  by  Samuel  Her- 
man, Fanny  Jos^h,  Sophie  Lehman,  and 
Hmnan  &  Kayton,  all  of  whom,  except  the 
latter,  daimed  to  be  secured  by  mwtgages, 
the  mortgages  of  the  first  two  b^g  of  equal 
dignity  and  that  of  Sophie  Lehman  bring  a 
second  mortgage.  Eppsteln  &  Wannbacher 
Invlng  answoed  the  petition  of  Samuri  Her* 
man  and  others,  and  In  their  answer  luiving 
set  out  the  names  of  various  parties  to  vbom 
Eppsteln  ft  Wannbacher  had  assigned  open 
accounts  as  ct^tend  security,  the  petitionerB 
Herman  et  al.  ammded  thcAr  petition  and 
added  said  persons  as  addlticmal  parties  de- 
fendant, to  Wit  Boley  ft  Son,  Bppsteln  &  Bro., 
Haas,  Sellg,  Rhelnstrom  Bros.,  Go(A  ft  Bem- 
helmer, Bmdbelm  Bros,  ft  Co.  and  Motve  ft 
Johnson.  Various  parties,  dalming  to  be  un- 
secured creditors  of  Bppsteln  ft  Wannbacher, 
wore  made  parties  plaintiff  In  the  case  of  Her- 
man et  at,  but  were  afterwards  strlcten  as 
parties  phUntiff  in  that  case  wltiiout  aftect- 
Ing  thrir  status  In  the  Boykln.  Seddon  ft  Co. 
et  sL  case.  Various  other  persons  were  made 
parties  idaintlff  In  the  H«man  et  at  case, 
and  afterwards  strldien  In  that  case  upon 
their  motion,  and  made  parties  {dalntUf  in 
the  Boykln,  Seddon  ft  Ca  et  al.  case.  Cook 
ft  Bonhelmer,  dalming  to  be  credltns  of 
Bppsteln  ft  Wamibacher,  wer^  by  consent 
and  order  of  the  court,  strickea  as  defendants 
fnmi  the  B<vfeln,  Seddon-  ft  Ca  et  al.  case, 
and  granted  leave  to  Intervene  as  xdalntlffSf 


and  many  others  parties  jdalntlff  were  made 
In  the  Boykln,  Seddon  &  Co.  et  al.  case,  etc. 
Both  of  said  petltl(»i8  were  called  for  trial 
at  the  same  time  and  were  tried  togethw  be- 
trae  the  same  Jury,  under  an  order  passed 
at  the  preceding  terra,  npon  motion  made  to 
consc^date  them  by  Eppsteln  &  Wannbach- 
er, Samuel  Herman,  Fanny  Joseph  et  al.  A 
VOTdlct  was  rendered  by  the  jory,  it  being  a 
special  verdict  In  answer  to  questions  pro- 
pounded. Boykin,  Seddon  ft  Co.  et  aL  moved 
for  a  new  trial,  which  motion  was  overruled, 
and  to  this  ruling  they  excepted. 

The  followtng  are  the  answers  at  the  jury 
to  questims  suggested  by  S.  Herman  et  aL; 
Bppsteln  ft  Wannbacher  are  Indebted  to 
&muel  Hwman  hi  tiie  amount  ot  the  demand 
note  of  August  25, 1890,  for  $24,247.34,  as  set 
out  In  his  petition  and  foreclosure  proceed- 
ings. He  has  paid  the  accommodation  notes, 
aggregating  $13,500,  set  forth  In  the  mtntgage 
foreclosed  by  him,  and  th^  owe  him  fffl>  the 
amount  of  these  notes.  The  mortgage  from 
them  to  him  of  August  25,  1^,  Is  valid. 
Eppstrin  ft  Wannbachw  are  indebted  to 
Mrs.  Fanny  Joseph  $5,500  principal,  besides 
interest,  oa  the  two  notes  as  set  fnth  In  her 
foreclosure  proceedings  and  petition;  and  the 
mortgage  ftx>m  them  to  her  of  August  25, 1890, 
is  a  valid  mortgage^  Eppsteln  ft  Wannbach- 
er  are  indebted  to  BIrs.  Sophie  Lehman  in 
the  amount  of  a  note  of  $5,000,  as  set  fmrth 
in  the  petition  of  S.  Herman  et  aL,  less 
the  net  collection  imder  the  assignment  of 
accounts  to  her,  and  the  assignment  of  ac- 
counts to  ber  as  security  Is  a  valid  trans- 
fer. L  Bppstrin  ft  Bro.  have  paid  as  ac- 
commodation Indorsers  the  notes  set  forth 
in  their  answer,  aggregating  $8,000,  and  Epp- 
steln ft  Wannbacher  owe  th«n  for  these 
notes,  less  the  net  collection  under  the  as- 
signment of  accounts  to  them,  which  assign- 
ment of  accounts  to  them  9,8  security  Is  a 
valid  transfer.  Eppsteln  ft  Wannbacher  are 
indebted  to  Herman  ft  Kayton  $242.25  on 
open  account,  as  set  forth  In  the  petitlcm  of 
S.  Herman  et  at  Neither  S.  Herman,  Mrs. 
Fanny  Joseph,  Mra  Sc^hle  Lehman,  nor  I. 
Eppstehi  &  Bro.  are  guilty  of  the  chains  of 
fraud  alleged  against  tbem,  respectively,  in 
the  petition  of  Boykln,  Seddon  ft  Co.  et  aL 
The  receiver  has  sold  the  vropfrty  covered  by 
the  mwtgages  of  S.  Herman  and  Mrs.  Fanny 
Joseph  dnce  the  pendency  of  these  proceed- 
ings, and  the  fund  In  court  represented  the 
proceeds  of  said  sal^  as  shown  In  the  re- 
ceiver's r^rt  The  foredosure  proceedings 
of  S.  Herman  and  Mrs.  Joseph,  and  the  peti- 
tion for  injunction  and  receiver  filed  by  them 
and  Mrs.  Lehman  and  Ho-man  ft  Kayton  were 
instituted  in  good  faith,  for  the  enforcement 
of  their  debts  and  securities. 

The  following  vrere  the  answers  by  the  ju- 
ry to  qnestloiu  suggested  by  counsd  tor  H. 
M.  Sellg  et  al.:  H.  M.  Sellg  has  paid  as  accom- 
modation indorser  the  notes  made  by  Epp- 
steln ft  Wannbacher,  set  fbrth  In  the  assign- 
ment of  accounts  made  on  August  25,  1890^ 
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and  iD  h!8  answer,  aggregating  $8,500,  and 
tbey  are  indebted  to  lilm  for  tbe  amounts  paid 
upon  said  notes,  less  the  net  collections  uoder 
the  assignments  of  aocouots  to  them;  and 
said  assignment  of  accounts  to  H.  M.  Selig  as 
security  is  a  valid  transfer.  Tbe  same  is 
true  as  to  H.  M  Boley  &  Son,  tbe  amount  In 
their  case  being  $13,500,  and  Boley  &  Son 
received  as  farther  security  the  money  and 
notes  on  the  25tb  of  August,  1890,  shown  In 
their  answer.  I,  G.  Haas  has  paid  as  ac- 
commodation Indorser  the  notes  set  forth  in 
the  assignment  of  accounts  made  to  bim  by 
Eppstein  &  Wannbacher  on  tbe  25tb  of  Au- 
gust, 1890,  and  referred  to  in  this  answer. 
They  owe  him  for  tbe  amdunts  paid  on  these 
notes  and  for  the  debts  for  goods  sold  and 
money  loaned  by  him,  as  set  out  in  said  as- 
signment of  accounts  and  bis  aniswer,  safd 
debts  and  accommodation  Indorsements  ag- 
gregating $7,089.01,  less  tbe  net  collections 
undo:  tbe  assignment  of  accounts  to  them. 
Said  assignment  of  accounts  to  Haas  as  se- 
curity Is  a  valid  transfer.  Haas  bought  from 
Eppstein  &  Wannbacher,  August  25,  1890. 
goods  to  the  amount  of  $1,120.46,  in  payment 
of  an  account  due  bim  of  $343.21,  and  dis- 
bursed the  balance  of  said  sum,  at  the  re- 
quest of  Eppstein  &  Wannbacher,  to  the 
creditors  of  Eppstein  &  Wannbacher,  as  set 
fcH-tb  In  bis  answer.  He  loaned  Eppstein  & 
Wannbacher  $2,700  August  23,  1890,  and 
tbey  repaid  bim  this  sum  August  25,  1890. 
The  Savannah  Grocery  Company  bought  lu 
good  faith  from  Eppstein  &  Wannbacher,  on 
August  25.  1800,  to  tbe  extent  of  $3,352.40,  as 
set  forth  in  Its  answer,  and  said  goods  were 
delivered  to  and  paid  for  by  tbe  grocay  com- 
pany on  that  day,  and  the  sale  was  a  valid 
sale.  A.  Ebrlicb  &  Bro.  bought  in  good  faith 
from  Eppstein  &  Wannbacher,  August  25, 
1800,  colfee  to  tbe  extent  of  $525.13,  and  other 
goods  to  the  extent  of  $3,524.  and  these  were 
valid  sales.  Tbey  paid  on  tbe  same  day  to 
Eppstein  Sc.  Wannbacher  $3,524,  as  set  forth 
In  their  answer.  They  received  the  coffee,  as 
alleged  in  their  answer,  and  further  received 
goods  to  tbe  extent  of  $954,  as  set  forth  In 
their  answer,  and  have  not  received  the  re- 
mainder of  said  goods  so  purchased,  to  wit, 
to  tbe  extent  of  $2,051.21.  Ehrllcb  &  Bro. 
brought  suit  to  tbe  November  term.  1890,  city 
court  of  Savannah  against  tbe  Ocean  Steam- 
ship Company,  to  recover  said  goods  not  re- 
ceived by  them  to  the  extent  of  $2,051.24. 
They  obtained  a  verdict  against  defendant  In 
said  cause  June  80.  1891,  and  tbe  cause  was 
carried  to  the  supreme  court,  and  a  new  trial 
granted  by  that  court,  14  S.  E.  707.  Neither 
H.  M.  Selig.  I.  G.  Haas,  the  Savannah  Gro- 
cery Cdmpony,  Boley  Sc.  Son,  nor  Ehrllcb  & 
Bro.  are  guilty  of  tbe  charges  of  fraud  alleged 
against  them,  respectively,  in  tbe  petltltm  of 
Boyktn,  Seildon  &  Co.  et  al. 

The  jury  found.  In  answer  to  tbe  other 
questions  submitted  to  them,  lu  favor  of  the 
petitioner  Boykin,  Seddon  &  Co.  et  al.,  and 
iBterveners   therein,   against  Eppstein  & 


Wannbacher,  for  the  reepectivA  amounts 
claimed  by  them,  and  found  said  amounts 
correct,  except  a  few  irregularities  noted  in 
the  orighial  bill.  They  found  In  favor  of  the 
petitioners  and  interveners  In  the  suit  of 
Boykin,  Seddon  &  Co.  et  aL  against  only 
Eppstein  &  Wannbacher  and  tbe  persons 
composing  that  Arm,  S.  J.  Eppstein  and  G- 
Wannbach^.  They  further  found  that  Epp- 
Bt^  and  Wannbacher  had.  respectively, 
withdrawn  from  their  assets,  failed  to  ac- 
count for,  and  wrongfully  and  frauduJeutly 
withheld,  $11,124.38  and  $12,603.37,  reduced 
by  tbe  following  sums,  accounted  for  by 
Wannbacher:  Paid  Mrs.  Jos^b  $2,000,  S. 
Herman  $1,500,  and  M.  Boley  &  Son  $3,052, 
— «ud  further  stated  In  their  v^lct  that 
tbey  could  not  verify  these  flgnres,  but,  as 
near  as  could  be  ascertained  from  tbe  boi^ 
considered  them  correct. 

The  motion  for  new  trial  contained  the 
general  groimds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc  Also,  because 
the  court  In  carving  up  the  questions  or  is- 
sues made  by  the  pleadings  into  questions  of 
fact,  refused  to,  and  did  not,  submit  to  the 
Jury  all  the  Issues  and  facts  involved  in  tbe 
case.  Further,  because  the  court  did  not 
carve  up  the  case  in  and  by  the  questions 
submitted  to  the  Jury  Into  all  the  Issues  in- 
volved therein.  Also,  l}ecause  the  vwdict 
is  not  definite  enough,  nor  sufficiently  cer- 
tain, to  authorize  a  decree  thereon  by  the 
court  Because  tbe  court,  though  duly  re- 
quested thereto  by  Boykin,  Seddon  &  Go.  et 
al.,  refused  to  submit  to  the  jury,  as  ques- 
tions to  answer,  the  following  matwial  is- 
sues Involved  in  the  bill  or  petition  of  Boy- 
kin, Seddon  &  Co.  et  al.,  and  would  not  sub- 
mit to  them  any  of  said  questions: 

(1)  Do  you  or  do  you  not  find  the  goods 
mentioned  in  said  suit  and  interventions  of 
Boykin,  Seddon  &  Co.  et  al.  were  obtained 
by  Eppstein  &  Wannbacher  from  said  peti- 
tioners and  interveners  by  the  frauds  and 
deceitful  means  and  practices  of  said  Epp- 
stein &  Wannbacher  related  in  said  salt? 

(2)  Do  you  or  not  find  that  the  purchases 
of  said  goods  by  Eppstein  &  Wannt>acher 
were  made  with  fraudulent  intent  at  the 
time  not  to  pay  for  them,  and  when  they 
were  Inscdvent,  and  by  concealing  their  in- 
solvency? 

(3)  Did  Eppstein  &  Wannbacher,  as  related 
in  said  suit  by  Boykin,  Seddon  &  Co.  et  al., 
procure  said  goods  and  merchandise  from 
said  petitioners  and  int«*v^^  with  the 
secret  intention  not  to  pay  for  tbe  same, 
and  with  the  Intention,  which  they  carried 
out  as  related  in  said  suit,  of  deceiving  and 
misleading  snid  petitioners  and  Interveners  In- 
to a  belief  that  they  were  solvent  and  intend- 
ed to  ijny  for  said  goods  and  merchandise, 
and  did  tbey  thereby  obtain  tbe  said  goods 
and  merchandise  while  tbey  were  InsoIventV 

(4)  Did  Eppstein  &  Wannbacher  make  and 
execute,  as  related  In  said  suit,  on  August 
2o,  1890,  the  denuiud  note  and  mortgagee 
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aad  tvansrcra  and  assignments  and  sales 
tlierelu  mentioned,  covering  the  whole  of 
their  propoty.  Including  th^  stocb  In  trade, 
negotiable  paper,  and  cboses  In  action,  or  If 
not  the  whole,  at  least  all  of  the  ralnable, 
assets  of  said  firm? 

(5)  Did  said  Eppstein  &  Wannbacher  make 
the  (tales  of  merchandise  mentioned  In  said 
suit  to  Levy  &  Bro.  and  L.  Steyerman  & 
Bro.  (being  sales  made  before  Aognst  25, 
1890),  and  otbw  sales  during  said  month,  as 
alleged  in  said  suit,  amounting  to  the  sum  of 
$53,560.33,  or  other  sncb  som  of  money,  for 
the  purpose  of  creating  accounts  to  be  trans- 
ferred for  the  benefit  of  thomselTes  and  of 
the  preferred  a-edltors? 

(6)  Were  said  August  sales  large  and  on- 
osual  sales,  and  were  th^  purchases  of 
goods  on  credit  during  said  month  of  August 
lar^e  and  unusual  purchases,  and  more  than 
the  demands  of  their  l^ltlmate  business  re- 
quired, as  alleged  In  said  suit? 

(7)  Were  said  purchases  and  sales  made 
by  them  with  a  Tlew  of  making  away  with 
the  same  for  their  own  benefit,  and  In  fraud 
of  tbeir  creditors  for  merchandise  obtained 
1^  tb«n.  Including  said  petitioners  and  in- 
terreners,  and  for  tbe  purposes  of  concealing 
the  same  In  the  hands  of  friends,  and  of  con- 
Teying  tbe  same,  or  the  proceeds  of  same,  to 
the  preferred  mortgagees  and  transfwees  of 
accounts,  as  alleged  in  said  suit? 

(8)  Is  It  true,  as  alleged  in  said  suit,  that 
as  ftir  back  as  the  spring  time,  or  other  early 
period  of  time,  of  the  year  1S90,  the  said 
Eppstein  &  Wannbacher  contemplated  a  fail- 
ore  In  bnsiness,  and  made  promises  to  cer- 
tain preferred  creditors  to  protect  them? 

(9)  If  not,  at  what  time  previous  to  the 
SSth  of  August.  1890,  did  Bppstelu  &  Wann- 
oacher  prepare  for  a  failure  in  business.  If 
you  find  that  the  failure  was  not  an  una- 
pected  one.  as  alleged  by  Eppstein  &  Wann- 
bacher In  tbeir  answers? 

(10)  Did  they  write  the  lettov  annexed  as 
an  exhibit  to  said  suit,  marked  Exhibit  B? 

(11)  Is  it  true,  as  alleged  In  said  suit,  that 
Eppstein  &  Wannbacher  made  tbe  sales  of 
goods,  and  got  cash  or  negotiable  paper 
therefor  from  the  rarlous  parties  mentioned 
In  said  suit,  at  less  than  the  market  price, 
and  out  of  the  usual  course  of  business,  dur- 
ing the  month  of  August  1890,  and  up  to 
and  on  August  25,  1890,  and  paid  large  fees 
to  their  attorneys  at  law,  in  furtherance  of 
a  scheme  to  defraud  and  cheat  their  unse- 
cured creditors,  and  to  break  fuUhanded,  In- 
dudlng  also,  as  alleged  In  said  suit,  the  with- 
drawal during  the  month  of  August,  1890,  by 
said  Eppstein  &  Wannbacher  of  $19,090.93 
from  the  assets  of  said  firm  for  their  own 
personal  use  and  benefit,  or  other  large  sums, 
to  be  mentioned  by  the  jury  In  answer  to 
this  Question? 

(12)  Is  It  true,  as  alleged  in  said  suit,  that 
on  said  August  25.  1890,  the  said  Eppstein 
&  Wannbacher  conveyed  or  turned  over 
money  or  property  upon  a  secret  trust?  If 
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so,  state  file' amount  and -tbe  nature  of  the 
trust 

(13)  The  same  qnest](»i  Is  propotmded  as 

to  S.  Mann. 

(14)  Is  It  true,  as  alleged  in  said  suit  that 
Eppstein  &  Wannbacher  continued  to  buy 
xxp  to  Augnst  25,  1890,  or  had  bought  large 
and  unusual  quantities  of  goods,  in  pnrsu- 
ahce  of  the  fraudulent  design  alleged  in  a&ui 
suit,  and  that  ¥10,000,  or  other  such  largtf 
sum,  of  said  goods  were  stopped  in  transit 
by  tbe  vendors  of  the  same? 

(15)  Is  it  true,  as  alleged  in  said  suit  that 
the  said  Eppstein  &  Wannbacher,  In  pursu- 
ance of  the  fraudnlrat  scheme  as  aforesaid, 
and  with  a  view  of  disposing  of  their  entire 
assets  and  property,  made  tbe  said  mort- 
gages and  transftfs  of  accounts  and  papers 
and  choses  in  action  and  sales,  or  any  pre- 
tended sales,  whereby  they  disposed  and  put 
into  the  hands  of  third  parties  theh*  entire 
property  on  or  before  August  25,  1890,  and 
having  yet  undisposed  of  large  quantities  of 
goods,  ordered  but  not  yet  received,  which 
were  In  transit  from  the  vendors  and  which 
were  subject  to  the  voidors'  right  of  stop- 
page In  transitu,  they  sought  also  to  dispose 
of  these  goods  by  a  general  order  given  to 
A.  Ehrllch  &  Bro.,  to  have  said  goods  deliv- 
ered to  said  A.  Ehrlich  &  Bro.,  thereby  to  de- 
feat said  right  of  stoppage  in  transit?  And 
is  Exhibit  C.  attached  to  said  suit  a  correct 
copy  of  said  general  order? 

CI6)  Is  it  true  that  it  was  the  purpose  or 
intention,  design,  and  object  of  Eppstein  & 
Wannbacher.  In  making  and  executing  the 
various  mortgages  and  assignments  of  ac- 
counts and  transfers,  and  doing  the  various 
acts  mentioned  in  said  suit  to  defraud  their 
unsecured  creditors,  including  said  petition- 
ers and  Interveners,  and  to  delay  them  In 
the  pursuit  of  their  legal  remedies,  either  or 
both,  If  the  Jury  find  that  they  did  said  acts 
ahd  executed  said  documents? 

(17)  Was  the  purpose  or  Intention  of  Epp- 
stein &  Wannbacher,  In  making  and  execut- 
ing said  mortgages,  demand  notes,  and  trans- 
fers or  assignments  of  accounts,  merely  to 
prefer  said  preferred  creditors,  or  with  the 
additional  object  and  intention  to  defraud 
or  d^y  their  unsecured  creditors.  Including 
petitioners  and  Interveners  In  said  suit  of 
Boykln,  Seddon  &  Co.  et  al.? 

(18)  Did  said  Eppstein  &  Wannbachw 
make  and  execute  said  mortgages,  demand 
notes,  and  assignments  or  transfers  of  ac- 
counts, bona  flde^  and  with  no  purpose  ex- 
cept to  secure  said  preferred  creditors,  or 
did  they  do  so  with  a  fraudulent  Intent,  in 
fraud  of  the  rights  of  their  unsecured  cred- 
itors, including  said  petitioners  and  inter- 
veners, with  the  Intent  to  defraud  and  de- 
lay them,  and  consummate  a  fraud  upon 
them? 

(19)  Did  said  preferred  creditors-  have 
knowledge  of,  or  reasonable  grounds  to  sus- 
pect that  Eppstein  &  Wannbachei.  In  giv- 
ing them  tbe  securities  mentioned  In  the  pre- 
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ceding  qnefltlon,  bad  the  fraudulent  inten- 
tion or  purpose  mentioned  In  the  preceding 
question? 

<20)  Did  the  preferred  creditors  obtain 
tbelr  said  securities  in  good  faith,  as  bona 
fide  holders  ot  the  same,  without  notice  or 
grounds  of  reasonable  suspicion  that  Epp- 
Bteln  ft  Wannbacber  Intfflided  to  delay  or  de- 
fraud tbdr  unsecured  creditors,  or  credlton 
gen^nlly? 

(21)  If  any  of  said  preferred  creditors  were 
bona  fide  takers  of  said  securities,  without 
notice  or  reasonable  grounds  of  suaplcion  of 
an  Intention  in  Eppsteln  &  Wannbacber  to 
delay  or  defraud  creditors,  name  such  inno- 
cent preferred  parties. 

(22)  Did  any  of  said  preferred  creditors 
have  knowledge  before  getting  their  securi- 
ties that  the  unsecured  creditors,  or  any  of 
them.  Intended  to  Instltnte  legal  proceedings 
against  Eppsteln  &  Wannlmcher  for  the  re- 
covery of  their  goods  or  debts?  If  so,  name 
them. 

(23)  Were  any  of  the  defendants  In  said 
suit  who  are  alleged  to  hare  purchased 
goods  from  Eppsteln  &  Wannbacber  on  the 
day,  or  about  the  time,  of  August  1800, 
innocent  purdiasers,  without  knowledge,  no- 
tice, or  reasonable  grounds  of  suspicion  of 
an  Intention  on  the  part  of  said  Eppsteln  & 
Wannbacber  to  defraud  or  delay  their  cred- 
itors, or  did  they  have  such  notice,  knowl- 
edge, or  grounds  of  reasonable  suspicion  at 
the  time  of  their  purchases?  If  some  of 
them  had  such  notice  or  grounds  of  sus- 
picion, and  some  had  not,  name  those  who 
bad  not. 

(24)  Was  any  benefit  reserved  or  surplus 
paid  over  to  Eppsteln  &  Wannbacber  out  of 
any  of  the  assignments  or  transfers  of  goods, 
checks,  or  money  made  by  EpiMteln  &  Wann- 
bacber on  said  August  25,  18907 

(25)  Were  any  of  the  mortgaaes  ot  assign- 
ments to  preferred  crediuti-s  recoraed.  ex- 
cept those  mentioned  as  recorded  in  sfUd 
miit? 

(26)  How  much  did  Eppsteln  &  Wannbacb- 
er pay  their  attmneys  for  fees,  and  was  the 
amount  paid  for  fees  simply  for  drawing  up 
the  preferences,  or.  in  addition  thereto,  to 
cover  future  services  for  anticipated  or  ex- 
pected litigation  with  the  unsecured  cred- 
itors, In  order  to  protect  the  preferences? 

(?T)  Were  the  legal  proceedings  mentioned 
in  said  suit  had  and  resorted  to  by  the  pre- 
ferred mortgagees  and  Herman  &  Kayton, 
therein  named,  lu  pursuance  of  knowledge, 
Iiad  or  obtained  by  them  before  the  prefer- 
ences were  made,  that  the  general  or  unse- 
cured credltwa  expected  or  Intended  to  in- 
stitute legal  proceedings  In  the  United  States 
court  tot  the  assertion  of  their  claims,  or  to 
anticipate  other  and  unsecured  creditors  in 
the  pursuit  of  their  legal  remedies? 

(28)  Were  not  the  said  mortgagees  and  par- 
ties plaintiff  to  said  foreclosure  and  recdv- 
ership  proceedings  assisted  therein  by  tbe 
aald  Eppsteln  &  Wannbacber  or  their  attor- 


neys, and  did  not  said  Eppsteln  &  Wann- 
bacber personally,  or  through  their  Attor- 
neys,  know  that  said  mortgages  were  going 
to  be  f<H^loBed  on  the  day  they  were  given 
by  the  modes .  alleged?  Was  there  not 
knowledge,  both  on  the  part  ot  said  mort- 
gagees and  Herman  &  Kayt<m  and  Eppsteln 
&  Wannbachw,  either  personally,  or  through 
their  attorneys,  before  or  at  the  time  said 
mortgages  and  pref«:^ces  were  made  and 
delivered,  that  means  of  foreclosure  and  a 
receivership  would  be  resorted  to,  to  enforce 
the  said  securities  and  protect  the  same  on 
the  same  day.  August  25,  1890? 

(29)  Is  It  true,  as  alleged  In  said  suit,  that 
assistance  was  rendered  by  Eppsteln  & 
Wannbacber,  as  stated,  regarding  tbe  prep> 
aratlon  of  the  order  asked  for  by  said  pre- 
ferred mortgagees  and  Herman  &  Kayton 
concerning  said  court  proceedings? 

(30)  Is  It  true,  as  alleged  In  said  suit,  that 
all  the  said  mortgages  and  demand  notes 
and  transfers  were  executed  with  haste  and 
on  the  same  day,  and  with  tbe  intent  on  part 
of  Eppsteln  &  Wannbacber  to  evade  tbe  let- 
ter and  spirit  of  the  assignment  law  of  Geor- 
gia, regarding  schedules  of  assets  and  cred- 
itors required  by  law  to  be  annexed  to  the 
assignments  by  debtors,  and  with  the  Inten- 
tion or  purpose  on  the  part  of  Eppsteln  & 
Wannbacber  to  binder,  delay,  and  defraud 
their  general  or  unsecured  creditors? 

(31)  Is  It  true,  as  alleged  in  said  suit,  that 
the  failure  in  business  of  Eppsteln  &  Wann- 
bacber was  a  premeditated  one,  and  is  It  or 
not  true,  as  stated  by  Eppsteln  ft  Wann- 
bacber in  tbelr  answer,  that  tb^  teUure  or 
Insolvency  was  unexpected,  and  caused  by 
circumstances  immediately  recent? 

(32)  Is  it  true,  as  alleged  In  said  suit,  that 
all  of  tbe  acts  and  pretenses  of  said  Epp- 
steln ft  Wannbacber,  set  out  lu  said  suit, 
were  part  and  parcel  of  a  scheme  of  failure 
and  assignment  of  all  their  property,  in  part 
through  agents  and  trustees  of  tbelr  own 
selection,  and  In  part  by  said  legal  proceed- 
ings? 

(33)  Did  or  did  not  the  said  Eppsteln  ft 
Wannbacber,  by  all  of  said  transfers  and  In- 
struments and  acts  on  said  25tb  August,  1890, 
intend  to  make  an  assignment  In  fact,  with- 
out a  compliance  with  the  law  of  Geoi^fia  in 
regard  to  voluntary  asslgnmmts  by  insolv- 
ent debtors,  and  were  or  were  not  all  of  aald 
papers  and  acts  In  pursuance  of  such  design 
and  object,  with  Intent  to  evade  the  letter 
and  spirit  of  the  assignment  act? 

(34)  Did  or  did  not  tbe  preferred  credlton 
have  reasonable  grounds  of  susplclcm  that 
such  was  th^  purpose?  If  some  bad  and 
some  had  not,  name  tboee  who  bad. 

(3E9  Are  the  allegations  true,  as  set  out  In 
part  4  of  said  suit,  on  pages  5  and  6,  in  re- 
gard to  the  asseta  found  by  the  recover,  and 
debts  and  llabUltiea  of  Eppsteln  ft  Wann- 
bacbOTt  and  their  intentions  to  defraud  as 
therein  allied,  and  as  to  the  notice  or 
grounds  <a  reasonable  snspldon  of  the  pre- 
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ferred  creditors  and  others  therein  mention- 
ed, and  as  to  the  bolstering  up  the  failing 
credit  of  said  Eppsteln  &  Wannbacher,  as 
therein  stated,  with  promises  or  assurances 
or  expectation  of  preferences,  to  the  preju- 
dice of  creditors  from  whom  goods  were  ob- 
tained, as  therein  set  out? 

^)  Is  it  true,  as  alleged  in  part  5  of  said 
suit,  on  pages  6  and  7,  that  the  mortgage  to 
said  Samuel  Herman  contained  the  unusual 
clauses  therein  mentioiied  and  created  the 
said  truBt? 

(37)  Is  it  tme  that  the  transfer  mentioned 
on  page  7  was  a  secret  trust  In  L  O.  Haas 
as  therein  stated,  and  that  the  moneys  there- 
in mentioned,  as  taken  from  the  assets  of 
said  firm  by  Bppstetn  &  Wanubacher,  should 
be  accounted  for  and  paid  ovse  to  the 
c^Tor?  Mention  the  amount  to  be  paid  over 
to  the  receiver  by  each  of  them. 

&S)  Do  you  or  not  find  generally  for  said 
petitioners  and  interveners  in  the  said  suit 
of  Boykln,  Seddon  &  Co.  against  all  of  the 
defendants  In  said  suit?  If  not,  specify  those 
against  whom  yon  do  not  find. 

Also,  because  the  court,  though  duly  re- 
quested to  submit  the  same,  refused  to  sub- 
mit to  the  jury  the  following  additional 
material  questions  in  the  case,  propounded 
by  Boykln,  Seddon  &  Co.  et  aL; 

(1)  Were  the  defendants  Eppsteln  &  Wann- 
bacher  solvent  or  Insolvent  on  the  25th  day 
of  August,  1800? 

(2)  Did  the  defendant  S.  Herman,  or  his 
agent  and  attorney,  have  sufficient  reason  to 
lead  him  or  them,  or  either  of  them,  to  ex- 
cite attention,  put  them  on  their  guard,  and 
call  for  Inquiry,  as  to  the  solvency  or  in- 
solvency of  the  defendants  Eppsteln  &  Wann- 
bacher? 

(3)  Did  the  defendant  I.  O.  Haas  have  suf- 
ficient reason  to  excite  his  attention,  put  him 
on  his  guard,  or  call  for  Inquiry  as  to  the 
solvency  or  Insolvency  of  the  defendants 
Eppsteln  &  Wannbacher? 

(4)  Did  the  defendants  S.  Mann,  M.  Boley 
&  Son,  I.  Eppsteln  &  Bro.,  H.  M.  Selig,  A. 
Ehrlich  &  Bro.,  the  Savannah  Grocery  Com- 
pany, Moore  &  Johnson,  Herman  &  Kayton, 
Fanny  Joseph,  by  herself  or  h»  agents,  8. 
Herman,  and  L.  Kayton,  and  Sophie  Lehman, 
by  herself  or  her  agents,  I.  Eppsteln  &  Bro., 
S.  Herman,  and  L.  Kayton,  as  copartners, 
or  any  of  said  defendants,  have  sufficient  rea- 
son to  excite  their  attention,  put  them  on 
guard,  or  call  for  Inquiry  as  to  the  solvency 
or  Insolvency  of  the  said  defendants  Epp- 
steln &  Wannbacher  at  any  time  before  the 
2Sth  of  August,  and  If  so,  which  of  the  de- 
fendants are  chargeable  with  such  reason? 
Name  them  specifically. 

(5)  Were  the  circumstances  within  the 
knowledge  of  the  said  defendants  S.  Herman, 
U.  Kayton,  L  O.  Haas,  M.  Boley  &  Son,  H. 
M.  Sellg,  I.  Eppsteln  &  Bro.,  A.  Ehrllch  & 
Bro.,  Fanny  Joseph,  Sophie  Lehman,  S. 
Mann,  and  Moore  &  Johnson,  of  the  man- 
ner in  which  the  defoidanta  conducted  th^ 


business  and  sustained  tb^r  credit,  sufficient 
to  put  them  as  prudent  persons  on  giiard  or 
on  inquiry  as  to  the  solvency  or  insolvency  of 
the  defendants  Eppsteln  &  Wannbacher, 
prior  to  August  25,  1890?  If  so,  state  spe- 
cifically which  of  said  defendants  are  charge- 
able with  such  Inquiry. 

(6)  Did  the  system  of  indorsing  for  the 
accommodatl<m  of  the  defendants  Eppsteln  & 
Wannbacher,  and  of  renewing  said  indorse- 
ments from  time  to  time,  contribute  to  main- 
tain the  credit  of  the  defendants  Eppsteln 
&  WaAiil>acher,  so  as  to  enable  them  to  pur- 
chase large  quantities  of  goods  from  the 
philnturs,  and,  if  yea,  which  of  the  defend- 
ants, by  their  accommodation  indorsements 
and  renewals  thereof,  so  contributed  to 
maintaining  said  credit?  Name  them  spe- 
dftcaUy. 

(7)  Was  the  purchase  of  merchandise 
from  the  defendants  Eppsteln  &  Wannbach- 
er by  the  defendants  the  Savannah  Grocery 
Company,  I.  Q,  Haas,  A.  Ehrllch  &  Bro.,  and 
Herman  &  Kayton,  on  the  25th  of  August, 
1890,  made  In  due  course  of  trade,  and  under 
such  circumstances  as  not  to  excite  atten- 
tion or  put  them  on  Inquiry  as  to  the  bona 
fides  of  such  sales?  And,  if  so,  state  spe- 
eiflcally  which  of  said  purcfaaies  were  not  In 
the  usual  course  of  trade. 

(8)  What  obligations  or  indebtedness  Incur- 
red by  the  defendants  Eppsteln  &  Wann- 
bacher were  due  S.  Herman  at  the  time  of 
the  execution  and  delivery  of  the  demand 
note  and  mortgage  for  $37,700  by  Eppsteln 
&  Wannbacher  to  him?  How  much  was  due? 

(9)  Were  any  accommodation  Indorsements 
of  the  said  defendant  S.  Herman  on  the  pa- 
per of  the  defendants  Eppsteln  &  Wann- 
bacher matured,  due,  and  unpaid  at  the 
time  of  the  execution  and  delivery  of  .said 
mortgage  on  August  25.  1890? 

(10)  Were  any  of  the  accommodation  in- 
dorsements of  the  other  defendants,  I.  O. 
Haas,  M.  Boley  &  Son,  H  M.  Sellg,  and  I. 
Eppsteln  &  Bro.,  matured,  due,  and  unpaid 
on  the  25th  day  of  August,  1890? 

(11)  Was  the  effect  of  the  execution  of  the 
demand  notes  and  mortgages  to  the  defend- 
ants S.  Herman,  Fanny  Joseph,  and  Sophie 
Lehman,  and  the  transfers  of  the  notes  and 
accounts  to  the  defendants  I.  G.  Haas,  M. 
Boley  &  Son,  H.  M.  Selig,  and  I.  Eppsteln  & 
Bro.,-  to  hinder  and  delay  other  creditors, 
and  were  the  circumstances  under  which 
such  mortgages  were  given,  and  transfers 
made,  sufficient  to  charge,  the  said  defend- 
ants or  their  agents  with  notice  of  such  ef- 
fect? 

Because  the  court,  though  duly  requested, 
refused  to  submit  to  the  Jury  the  following 
material  questions  propounded  by  the  Mound 
City  Distilling  Company,  one  of  the  inter- 
veners in  the  case  of  Boykin,  Seddon  &  Co. 
et  al.: 

(1)  Did  the  defendants  Eppsteln  &  Wann- 
bacher on  or  about  the  loth  of  March,  1890, 
obtain  goods  Irom  the  Mound  City  DUtill- 
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Ing  Company,  xaxCi&c  contract  of  purchase? 

(2)  If  you  answer  yes,  was  such  contract  or 
purchase  made  by  said  defendants  with  bona 
fide  expectation  and  intention  of  paying  for 
said  goods,  or  without  snch  expectation  and 
Intention  of  paying  for  them? 

(3)  Were  any  of  said  goods  in  possession 
of  the  said  defendants  when  the  receiver  In 
this  cause  took  charge  of  said  estate,  and 
did  any  come  Into  his  possession? 

(4)  If  yon  answer  yes,  what  was  the  sum 
produced  by  the  said  goods  at  the  sale  of 
the  recelTcr? 

(5)  Were  the  Tarious  Instruments  and  pref- 
erences made  by  Bppsteln  &  Wannbacher  to 
their  preferred  creditors  about  August  25, 
1890,  and  the  subsequent  bill  and  answers 
filed  in  this  court  by  S.  Herman  and  others 
against  Eppsteiu  &  Wannbacher,  parts  of  one 
general  transaction,  by  which  the  debtors  dis- 
posed of  their  apparent  assetB  for  the  bene- 
fit of  alleged  creditors? 

(6)  Were  the  said  Instruments  and  prefer- 
ences and  legal  proceedings  resorted  to  for 
the  purpose  of  evading  the  laws  of  the  state 
concerning  assignments  for  the  benefit  of 
creditors? 

(7)  Were  any  goods  purchased  by  Eppstein 
&  Wannbacher  from  the  Mound  City  Distill- 
ing Company  on  or  about  March  15,  1880, 
with  intent  to  defraud  the  said  distilling 
fK>mpany? 

(8)  If  you  answer  yes,  were  any  of  said 
goods  sold  by  tbe  receiver  in  this  case  as  the 
property  of  tbe  estate  of  Bppsteln  &  Wann- 
bacher? 

(9)  If  you  answer  yes,  what  was  the 
amount  received  for  said  goods  by  the  re- 
ceiver? 

Because  the  court  erred  In  submitting  to 
the  Jury  only  the  questions  submitted  by  S. 
Herman  et  al.  and  those  suggested  by 
counsel  for  H.  M.  Sellg  et  al.,  including  the 
five  additional  questions  propounded  by  the 
court,  which  questl<m8  and  the  answers 
thereto  constitute  the  verdict. 

Because  the  foriu  of  questions  11,  12,  13, 
and  14,  suggested  by  S.  Herman  et  al.,  was 
improper  and  imposed  upon  the  jury,  by  the 
use  of  the  words  "guilty"  and  "specify  the 
same,"  the  duty  of  particularizing  each  and 
every  act  of  fraud  contained  In  the  petition 
of  Boykln,  Seddon  &  Co.  et  al.,  even  after 
finding  said  petitioners'  charges  of  frdud  to 
be  true.  (The  eleventh  question  was:  "Do 
you  find  S.  Herman  guilty  of  the  charges  of 
fraud  alleged  against  him  In  the  petition  of 
Boykin,  Seddon  &  Co.  et  al.?  If  yes,  specify 
the  same."  The  answer  was,  "No."  The 
twelfth,  thirteenth,  and  fourteenth  questions 
were  similar  questions  as  to  Mrs.  Joseph, 
Mrs.  Lehman,  and  Eppstein  &  Bro.) 

Error  in  submitting  to  the  jury  question 
number  14  of  those  suggested  by  counsel  for 
Selig  et  al.,  as  to  suit  by  Ebrllch  &  Bro.  in  the 
city  court  of  Savannah  against  the  Ocean 
Steamship  Company,  etc.,  that  not  being  one 
of  the  issues  In  the  case,  and  being  calcu- 


lated to  give  undue  prominence  before  tbe 
Jury  to  the  matters  contained  in  said  ques- 
tion. 

ErrcH-  in  requiring  the  Jury,  in  answer  to 
questions  15,  16,  17,  18,  and  10,  propounded 
by  counsel  for  S^Ig  et  al.,  to  specify  all  tbe 
charges  of  fraud  against  the  parties  named 
in  said  questions,  even  should  the  jury  find 
them  guilty  of  the  fraud  alleged  against 
them  lu  the  petition  of  Boykln.  Seddon  & 
Co.  et  aL,  all  of  which  was  required  of  the 
jury  by  the  form  of  said  questions.  (The 
fifteenth  question  was:  "Do  you  find  H.  M. 
Sellg  guilty  of  the  charges  of  fraud  alleged 
against  him  In  the  iKtitlon  of  Boykln,  Sed- 
don &  Co.  et  al.  ?  If  yes,  specify  the  same." 
The  answer  was,  "No."  The  sixteenth,  sev- 
enteenth, eighteenth,  and  nineteenth  ques- 
tions were  similar  questions  as  to  Z.  O. 
Haas,  the  Savannah  Grocery  Company,  M. 
Boley  &  Bon,  and  Ebrllch  &  Bnx,  revpeo- 
tlvely.) 

Because  the  court,  after  having  compelled 
petitioners  Boykin,  Seddon  &  Co.  et  al.  (and 
all  interveners  therein)  to  try  their  said  case 
at  the  same  time  and  along  with  tbe  case  of 
Herman  et  al.,  upon  a  motion  to  that  effect 
made  by  Herman  et  al.  and  Eppstein  & 
Wannbacher,  defendants  to  both  cases,  and 
before  any  evidence  was  introduced,  declined 
to  allow  the  petitioners  and  Interveners  In 
the  cause  of  Boykin,  Seddon  &  Ca  et  al  the 
right,  then  and  there  claimed  by  them,  to 
be  allowed  to  open  and  conclude  the  evi- 
dence on  the  questions  of  fraud  and  other  is- 
sues made  in  their  application,— that  Is  to 
say,  the  right  to  present  their  case  to  the 
Jury  first,  by  evidence  on  their  part  to  sus- 
tain the  allegations  In  their  petition,  the 
court  having  ruled  that  the  petitioners  S. 
Herman  et  al.  had  the  right  to  be  heard 
first,  that  after  they  were  heard  Boykln,  Sed- 
don &  Co.  et  al.  would  have  the  right  to  In- 
troduce their  evidence  upon  the  Issues  In 
their  case,  and  that  S.  Herman  et  sl.  bad  the 
right  to  conclude  by  rebuttal. 

Because,  after  all  the  evidence  was  in  and 
before  beginning  of  tbe  argument,  Boykin. 
Seddon  &  Co.  et  al.  and  the  IntervenerB 
therein,  claimed  the  right  of  opening  and 
concluding  the  argument  before  the  jury, 
whereupon  no  opposition  was  made  to  this 
claim  by  any  of  the  parties  except  by  peti- 
tioners in  the  cause  of  S.  Herman  et  aL, 
who  claimed  the  right  to  open  and  conclude 
the  argument  before  the  jury,  and  thereup- 
on the  court  ruled  that  S.  Herman  et  al.  had 
such  right  and  refused  to  allow  it  to  Boykln, 
Seddon  &  Co.  et  al. 

Because  the  court  refused  to  give  in  charge 
the  following  written  requests  of  movants: 
"If  the  jury  find  from  the  evidence  that  Epp- 
stein &  Wannbacher  obtained  goods  and  mer- 
chandise from  tlie  petltlonei's  and  int^ 
veners,  for  which  the  suit  Is  brought,  by  the 
deceitful  means  and  practices  alleged  in  the 
petition  by  Boykln.  Seddon  &  Co.  et  al.,— 
that  is  to  say,  at  time  or  times  when  Upp- 
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steia  &  Wannbacher  were  actually  Inn^Tent, 
—by  false  repreaentations  of  solvency,  or  by 
concealment  of  tbeir  InsolTency,  they  Intend- 
ing  at  the  time  of  their  purchase  not  to  pay 
for  the  same,  but  to  convert  the  eame  to 
their  own  use  and  to  transf^-,  moi-tgage,  or 
assign  the  same,  or  accounts  or  negotiable 
paper  r^resentlDg  sales  of  same,  to  the  nae 
of  other  credit<»^  of  theirs  for  money  loaned 
or  accommodation  debts,  then  the  purchase 
of  said  goods  and  merchandise-  from  said  pe- 
titioners and  interveners  was  fraudulent  In 
law,  and  constitutes  an  Intent  to  defraud 
their  crefiitors,  which  Is  sufficient  In  law  to 
iuralidate  the  mortgages  and  preferences 
made  SDbsequeiitly  in  pursuance  of  such  in- 
tent, so  far  as  the  said  goods  and  merchandise 
of  the  aralls  or  proceeds  of  the  same  can 
be  identified."  "If  the  Jury  find  from  the 
evidence  that  the  title  to  the  goods  and  mer- 
chandise obtained  by  Bppstein  &  Wannbach- 
er  from  petitltxierB  and  interveners  In  said 
suit  of  Boykln,  Seddon  &  Co.  et  al.,  was  ob- 
tained by  Eppsteln  &  Wannbacher  by  means 
of  the  frauds  alleged  In  said  suit,  and  that 
said  goods  and  merchandise  have  been  mixed 
by  said  -Eppsteln  &  Wannbacher  with  other 
goods  mortgaged  to  S.  Herman  and  others, 
so  that  the  same  or  the  proceeds  of  the  sale 
of  the  same  cannot  be  separated  and  identi- 
fied, tbe  burden  is  upon  S.  Herman  and  other 
prefnred  mortgagees,  or  Eppsteln  &  Wann- 
bacher, to  distinguish  their  own  goods  or  lose 
the  whole."  "If  the  evidence  enables  the 
Jory  to  ascertain  with  absolute  accuracy  that 
a  certain  percentage  of  tbe  proceeds  of  sale 
in  the  registry  of  tbe  court,  obtained  by  the 
court's  receiver  from  the  sale  ot  the  mort- 
gaged property,  representa  the  money  ob- 
tained by  said  receiver  from  the  sale  of  pe- 
titioners' and  interveners'  goods  and  mer- 
chandise, the  title  to  which  goods  and  mer- 
chandise was  obtained  from  petitioners  and 
hiterveners  by  the  fraud  and  deceitful  means 
and  practices  alleged  in  said  suit  (if  the  Jury 
find  from  the  evidence  that  such  frauds  and 
deceitful  means  and  practices  were  resorted  to 
by  said  Eppsteln  &  Wannbacher,  to  obtain 
said  goods  and  m^chandlse),  then  such  per- 
centage of  said  proceeds  of  sale  belong  to  said 
petitioners  and  interveners,  and  the  Jury 
should  so  find."  "Independentiy  of  all  alle- 
gations of  fraud  in  the  purchase  of  goods  and 
merchandise  by  Eppsteln  &  Wannbacher, 
from  petitioners  and  interveners  in  tbe  suit 
of  Boykln,  Seddon  &  Co.  et  al.,  and  treating 
the  purchase  of  said  goods  and  merchandise 
as  having  been  made  by  Eppsteln  &  Wann- 
bacher as  bona  fide  purchasers,  without  any 
Intention  not  to  pay  for  tbe  same  at  the  time 
they  were  bought,  yet  if  the  Jury  have  a  ra- 
tional belief,  and  find  from  tbe  evidence, 
that  at  the  time  of  making  the  mortgages 
and  preferences  alleged  in  the  said  suit,  the 
aald  Eppsteln  &  Wannbacher  made  the  same 
wltb  Intent  to  defraud  or  delay  their  nnse- 
cnred  creditors,  including  said  petitioners  and 
interreners,  th«i  said  mortgages  and  prefer- 
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ences  are  void,  unless  said  mortgagees  and 
preferential  assignees,  at  the  time  of  making 
and  taking  said  mortgages  and  preferences, 
were  bona  fide  creditors  of  said  Eppsteln  & 
Wannbacha,  with  no  knowledge  of  or 
grounds  for  reasonable  suspicion  of  said  in- 
tent of  said  Eppsteln  &  Wannbacher."  "In- 
solvency is  a  badge  of  fraud,  and  the  law 
endeavors  to  environ  a  debtor  with  all  pos- 
sible perils,  and  make  it  appear  that  honesty 
Is  the  best  policy.  A  fraudulent  grantee, 
therefore.  Is  allowed  to  retain  the  property 
only  against  the  fraudulent  grantw,  and  not 
against  creditors  of  the  grantor.  The  gran- 
tee with  notice,  or  grounds  of  reasonable 
suspicion,  takes  tbe  preference  or  security  as 
against  the  debtor,  but  It  Is  invalid  and  void 
as  to  other  creditors  of  the  debtor.  The 
debt  of  the  grantee  with  such  knowledge  or 
grounds  of  reasonable  suspicion  may  be  a 
good,  bona  fide,  actual  debt,  yet,  if  the  debtor 
be  insolvent  at  the  time  of  the  making  of  tbe 
conveyance  or  security,  and  by  the  convey- 
ance or  security  the  debtor  Intends  to  deliy 
or  defraud  his  creditors,  and  the  preferred 
creditors  have  notice  or  ground  of  reasonable 
suspicion  of  such  Intention  of  the  debtor,  tbe 
security  taken  under  such  circumstances  Is 
void  as  to  creditors  of  the  debtor,  the  law 
treating  grounds  of  reasonable  suspicion  as 
the  equivalent  of  notice."  "If  the  purpose 
or  intentl(Hi  of  an  Insolvent  debtor,  in  giving 
security  by  way  of  preference  over  other 
creditors  to  one  creditor,  be  to  defraud  or  de- 
lay the  unpreferred  creditors  by  hampering 
or  entangling  the  property  as  against  other 
creditors,  and  the  preferred  creditor  has 
knowledge  of  such  debtor's  IntMit,  the  pref- 
erence is  void.  If  the  preferred  creditor  had 
not  acttial  knowledge  of  said  purpose,  but  has 
only  grounds  of  reasonable  suspicion  of  such 
debtor's  said  purpose,  the  preferrace  is  void." 
*'A  favored  creditor  or  purchaser  for  value, 
or  assignee,  with  such  notice  as  la  mentioned 
In  the  preceding  request  to  charge,  is  held  as 
a  trustee  for  creditors,  to  the  extent  of  tbe 
security  or  assets  obtained  by  him,  because 
he,  by  taking  his  security  or  assets  undersuch 
circumstances,  aids  tbe  arrangement  of  the 
debtor,  and  therefore  participates  therein.  It 
matters  not  that  the  creditor's  debt  may  be 
honest,  Just  and  valid,  or  that  the  purchaser 
may  pay  full  value  tor  what  he  gets,  as  it  is 
a  legal  fraud  to  take  security  or  buy  In  such 
case."  "If  the  Jury  And  from  tbe  evidence 
in  the  case  that  the  preferences  made,  or  any 
of  tliem,  were  made  with  Intent  to  hinder  or 
delay  creditors  of  Eppsteln  &  Wannbacher, 
and  that  the  preferred  credlttar  or  creditors 
had  previous  notice  of  such  Intent,  and  In 
addition  thereto  participated  In  such  Intent, 
the  preference  is  void."  "While  a  debtor 
may  prefer  one  creditor  to  another,  he  must 
do  so  bona  fide  or  in  good  faith,  and  If  the 
preference  is  made  by  the  debtor  in  execu- 
tion of  a  secret  agreement  that  the  debtor 
should  secure  the  preferred  creditor  to  the 
exclusion  of  otber  creditors  U  be  became 
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liuK^Ten^  tbe  J1U7  may  conrider  this  fftct,  to- 
gether with  aU  other  facts  and  drcumstan- 
ces.  In  the  detamlnatlon  of  the  question  of 
fraud,  and  If  they  find  that  the  preference  is 
not  made  In  good  faith,  and  that  the  prefer- 
red creditor  had  elth»  notice  or  grounds  of 
reasonable  snsplt^  of  a  f  randnlent  Intent  of 
the  debtor  to  deftaud  or  delay  his  creditors, 
the  preference  Is  void." 

Because  the  court  refused  to  give  In  chaise, 
as  applicable  to  preferences,  the  ftdlowlng 
written  request  of  morants:  "By  the  Oode 
of  Georgia  (section  IQSS)  every  conTeyance 
of  real  or  personal  estate  made  with  the  in- 
tention to  delay  or  d^raod  creditors,  If  such 
Intention  be  known  to  the  party  taking,  Is 
Told  as  against  such  creditors,  and  ^ther  no- 
tice or  grounds  for  reasonable  suspicion  will ' 
be  treated  as  equivalent  to  Icnowledge.  A 
mortgage  or  pledge  is  a  conTeyance  within 
the  statute.  If  only  a  Hen  be  conveyed  It  is 
none  the  less  void  as  against  creditors,  if 
made  by  the  debtor  with  intent  to  defraud  or 
delay  creditors.  A  fraudulent  conveyance 
cannot  stand  against  creditors,  whether  made 
to  secure  a  debt  or  not  The  conveyance 
must  "be  pure.  It  must  be  made  bona  flde, 
and  with  no  purpose,  known  to  or  suspected 
by  the  creditor,  to  hamper  and  entangle  the 
property,  as  against  other  creditors,  for  tlie 
sake  of  binding  or  delaying  them.  If  made 
partly  to  secure  a  debt  and  partly  to  hinder, 
delay,  or  in  any  way  defraud  other  creditors, 
and  the  creditor  taking  the  deed  (deed  of 
mortgage,  pledge  or  other  conveyance)  has 
knowledge  of  this  latter  intenti<m,  or  grounds 
for  reasonable  suspicion,  no  title  will  pass  as 
against  the  other  creditors.  The  morality 
of  the  conveyance  or  deed  or  instrument  in 
writing  or  contract  of  any  description  to  se- 
cnre  a  debt  must  be  as  high  as  that  of  any 
othor,  but  need  not  be  higher.  A  convey- 
ance to  secure  must  be  In  all  respects  as 
clean  and  pure  and  clear  as  a  conveyance 
for  permanent  ownership."  The  court  read 
this  request  to  the  Jury,  but  confined  the  re- 
quest to  cas»  of  sale  upon  a  new  considoa- 
tlon,  and  charged  that  It  was  not  applicable 
to  preferences, 

Krror  In  refusing  to  give  In  charge  the 
following  requests  of  movants:  "The  possi- 
ble Indicia  of  fraud  are  so  numerous  that  no 
court  could  pretend  to  anticipate  and  cata- 
logue them,  but  the  rule  of  law  Is  that  there 
must  be  no  fraud  which  would  vitiate  any 
convince  under  any  section  of  the  Code, 
or  any  part  of  the  common  law  in  force  here, 
and  that  no  material  badge  of  fraud  must 
be  left  unexplained."  Also:  "Notice,  or  rea- 
sonable grounds  of  suspicion,  means  such 
facts  and  circumstances,  within  the  actual 
knowledge  of  the  preferred  creditor,  as  in  the 
opinion  of  the  Jury  are  sufficient  to  put  a  rea- 
sonable or  prudent  man  upon  his  guard  and 
call  for  investigation.  Under  such  a  state  of 
facts  and  circumstances,  the  law  treats  such 
reasonable  grounds  of  suspicion  as  grounds 
of  reasonable  susplcimi  equlvaloit  to  knowl- 


edge, and  holds  the  favored  credltw  to  have 
notice,  though  he  may  doay  he  had  ntdlce, 
and  not  believe  he  bad  notice^  and  though  the 
debtor's  fraudulent  intoit  w  purpose  was  un- 
known'for  want  of  investlntlfm;  the  favored 
credlbn's  negllgmce  In  such  case  being  gross 
negligence,  and  therefore  equivalent  in  law  to 
actual  notice."  "If  the  Jury  find  that  Epp- 
stein  ft  Wannbachor  were  insolvent  at  the 
time  of  the  executi<m  of  these  mortgages  to 
Herman  et  aL,-  and  theexecutUm  of  the  trans- 
fers of  accounts,  etc.,  to  other  pr^erred  cred- 
itors, and  if  you  find  that  the  mottgftge  and 
these  other  writings  or  transfm  were  exe- 
cuted at  or  about  the  same  time,  and  all 
springing  out  of  the  same  purpose  or  agree- 
ment between  the  debtors  and  these  pre- 
ferred creditors,  to  provide  a  fund  fw  the 
payment,  not  only  of  the  debts  due  the  spe- 
cial creditors,  but  also  the  banks  who  had 
discounted  these  mHes  of  the  creditors,  th«i 
the  mortgages  and  other  writings  are  to  be 
construed  as  one  instrument,  and  the  mort- 
gages and  other  coQtemi>oraneouB  writings 
constitute  an  assignment  within  the  mean- 
ing of  the  act  of  18S1,  &ad,  unless  the  sworn 
inventory  and  schedule  required  by >  that  act 
were  prepared  and  attached .  to  the  mort- 
gages and  transfers  of  other  assets,  are  void. 
If  no  such  inventory  or  schedule  has  been 
shown  to  have  been  attached,  then  the  mort- 
gages and  transfers  are  void."  "Whileadebtor 
has  a  right  to  prefer  one  or  more  creditors  to 
others.  If  the  preference  be  an  honest  prefa> 
ence,  made  in  good  faith,  to  secure  Inma  flde 
debts,  even  If  made  to  a  considerable  number 
of  such  creditors  at  or  about  the  same  time, 
provided  no  trust  be  created;  and,  while  such 
preferences  will  not  ordinarily  constitute  an 
assignment  for  the  benefit  of  creditors  un- 
der the  voluntary  assignment  law  of  Oew- 
gia,  yet  such  preferential  transfers,  even  in 
cases  where  no  assignments  as  such  are 
made,  will  be  held  to  be  assignments  for  the 
benefit  of  crMltors,  when  such  Is  the  Inten-  , 
tion  of  the  parties,  either  actual  or  presumed 
from  the  character  of  the  instrument  or  the 
circumstances  of  the  transaction,  and  will 
be  void  against  creditors  If  the  statutory 
provisions  for  assignment  for  the  benefit  of 
creditors  are  not  compiled  with.  Especially 
are  such  preferential  transfws  yold  when 
simultaneous,  or  so  neariy  so  as  to  be  parts 
of  the  same  agreement  or  transaction,  and 
the  purpose  Is  to  evade  the  statute,  and  the 
preferential  transfers  cover  the  wht^^  or 
substantially  the  whole,  of  the  valuable  as- 
sets and  property  of  the  debtor."  "Open  ac- 
counts cajinot  be  conveyed  by  way  of  pref- 
erence, under  section  1963  of  the  Oode  of 
Georgia,  to  one  creditor  over  anothOT,  ex- 
cept in  imyment  of  the  debt;  that  is  to  say, 
they  cannot  be  conveyed  as  collateral  securi- 
ty. When  sold  In  payment  of  the  debt,  the 
debt  Is  extinguished.  It  no  longer  remains 
as  a  liability  of  the  debtor,  but,  when  con- 
veyed as  collateral  security,  the  debt  remains 
Intact^  and  the  creditor  gets  simply  security 
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therefor.  This  c&DDot  be  done  QDcter  the 
law  of  Geoixla  permitting  preferences,  apd 
bence  the  court  cbarges  the  Jury  that  the  as- 
signments of  open  accounts  In  this  case  are 
illegal  and  Told." 

Because  the  court  erred  In  charging,  aa  re- 
quested by  S.  Herman  et  al.:  "Where  goods 
are  sold  without  any  reservation  of  the  title, 
the  title  passes  to  the  buyer,  and  the  fact 
tliat  the  goods  were  not  paid  for  gives  to 
the  B^er  no  lien  upon  the  goods,  or  upon 
the  proceeds  of  their  sale.  If  goods  are  al- 
leged to  have  been  obtained  by  fraud,  It  Is 
Incumbent  upon  the  seller  upon  Itnowledgo 
of  the  fraud  to  signify  his  election  to  rescind 
the  sale,  and  to  identify  the  goods  of  which 
he  claims  to  have  been  defrauded,  or  the 
proceeds  of  their  sale  If  they  had  been  dis- 
posed of.  He  cannot  sue  the  buyer  for  the 
purchase  money  of  the  goods,  and  at  the 
same  time  assert  his  right  to  a  recaption  of 
the  goods.  In  this  case,  the  complainants 
In  the  petition  of  Boykln,  Seddon  &  Co.  et 
al.,  not  iiaving  elected  to  rescind  the  sales 
of  the  goods  purchased  from  them  by  Epi>- 
stein  &  Wannbaeher,  and  not  having  by  tes- 
timony identified  the  goods  purchased  from 
than,  or  the  proceeds  of  their  sale,  they  are 
not  In  a  position  to  assert  their  claims  for 
a  recaption  of  the  goods,  and  they  must 
stand  upon  their  rights  as  ordinary  creditors 
suing  for  the  collection  of  their  debts;  and 
therefore,  in  the  consideration  of  this  case, 
you  should  regard  the  mortgaged  property  as 
the  property  of  Eppstein  &  Wannbaeher,  free 
from  any  liens  or  special  equities  In  favor  of 
the  petitioners  in  the  suit  of  Boykln,  Seddon 
&  Co.  et  al.  The  claim,  therefore,  of  rescis- 
sion or  of  recaption  does  not  enter  Into  this 
case,  and  you  should  ^Imlnate  It  from  your 
consIdMUtion."  "Where  an  insolvent  debtor 
executes  a  mortgage  to  a  bona  tide  creditor, 
with  the  design  of  hindering  and  delaying 
other  creditors  in  the  enforcement  of  th^r 
claims,  and  the  evidence  does  not  show  that 
the  mortgagee  had  any  Intention  of  aiding 
In  the  fraudulent  plans  of  the  mortgagor  for 
hindering  and  delaying  other  creditors,  ex- 
cept so  far  as  was  necessary  to  secure  his 
own  protection,  such  mortgage  will  not  be 
fraudulent  or  invalid  if  the  sole  purpose  of 
the  mortgagee  was  to  secure  thereby  his 
debt  In  this  case,  if  you  find  that  Eppstein 
&  Wannbach^  executed  mortgages  to  cred- 
itors who  had  real  and  valid  claims  against 
them,  and  even  if  you  should  further  find 
that  the  design  of  Eppstein  &  Wannbaeher 
was  to  hIndOT,  delay,  or  defraud  other  cred- 
itors, but  the  evidence  does  not  show  that 
Mr.  Herman  or  Mrs.  Joseph  had  any  inten- 
tion of  aiding  in  such  fraudulent  plans,  or 
had  any  Intention  of  Injuring  other  credit- 
ors, except  as  far  as  was  necessary  in  order 
to  secure  their  own  protection,  then  these 
mortgages  would  not  be  fraudulent,  but 
would  be  legal  and  valid."  "A  fraudulent 
purpose  on  the  part  of  the  debtor  in  giving 
a  mortgage  aa  security,  although  It  be  ex- 


pressed, will  not  vitiate  the  preference,  pro- 
vided the  creditor  has  an  honest  and  valid 
debt,  and  takes  the  m<»tgage  as  security  for 
that  debt,  and  for  no  other  purpose.  WhMi 
a  debtor,  althotigh  insolvent,  or  In  falling  cir- 
cumstances, gives  a  mortgage  to  a  creditor 
to  secure  an  antecedent  debt  by  way  of  pref- 
erence over  other  creditors,  the  debt  being 
honestly  due,  and  no  int^est  being  reserved 
by  the  debtor,  his  mere  fraudulent  intent 
does  not  vitiate  the  mortgage,  because  the 
act  Itself  is  legal,  and  fraud  without  dam- 
age gives  no  right  of  action.  These  concur- 
rent facts,  namely,  an  honest  debt,  the  tak- 
ing of  a  mortgage  alone  to  secure  the  debt, 
and  not  tar  the  benefit  of  a  debtor,  rebut  all 
Inferences  that  might  be  drawn  from  at- 
tendant badges  of  fraud,  and  Impart  valid- 
ity to  the  mortgage  as  an  allowable  prefer- 
ence of  a  creditor.  In  this  case.  If  you  find 
that  the  debts  of  Mr.  Herman  and  of  Mrs. 
Jos^h  were  actual  and  real  debts  existing 
at  the  time  the  mortgages  were  given,  and 
that  they  took  them  for  the  sole  purpose  of 
securing  their  debts,  and  not  for  the  benefit 
of  Eppst^n  &  Wannbaeher,  the  fraudulent 
Intent  of  Eppstein  &  Wannbaeher,  If  such  In- 
tent existed,  would  not  vitiate  the  mortga- 
ges and  it  would  be  your  duty  to  sustain 
them."  "The  Code  of  Georgia  provides  (sec- 
tion 2751)  that  fraud  may  not  be  presumed, 
but,  being  in  itself  subtle,  slight  circum- 
stances may  be  sufficient  to  carry  conviction 
of  Its  existence.  This  does  not  mean  that 
slight  circumstances  are  sufficient,  but  In 
any  case,  no  matter  what  the  circumstances 
are,  If,  In  view  of  all  the  evidence,  fraud  is 
not  proven,  then  it  Is  the  duty  of  the  Jury  to 
find  against  fraud,  the  presumption  of  the 
law  b^ng  against  its  existence.  In  this  case 
the  burden  of  proving  fraud  Is  upon  the  un- 
secured creditors  who  charge  it,  and  they 
cannot  discbarge  that  burden  by  merely 
raising  a  suspicion.  They  have  to  generate 
belief,  and  suspicion  falls  short  of  belief. 
Should  fraud  be  established  against  Epp- 
stein &  Wannbaeher,  you  should  not  per- 
mit such  fraud  to  affect  or  prejudice  in 
any  way  Mr.  Herman  or  Mrs.  Joseph 
or  Mrs.  Lehman  or  Messrs.  L  Eppstein 
&  Bro.,  unless  It  has  also  been  estab* 
llshed  that  they  had  a  guilty  connection 
with  such  fraud.  Even  if  It  were  established 
that  a  party  has  a  knowledge  of  a  fraud,  be 
is  not  to  be  made  responsible  for  such  fraud 
or  its  consequences,  unless  he  is  guilty  of  an 
Intentional  participation  in  such  fraud." 
Said  charge  being  especially  erroneous  in 
that,  notwithstanding  the  court  had  refused 
to  allow  Boykln,  Seddon  &  Co.  et  al.  the 
opening  and  conclusion  of  the  argument  be- 
fore the  Jury,  It  put  the  burden  of  proof  up- 
on them  too  strongly,  and  required  them  to 
generate  a  belief  and  establish  that  Herman 
and  others  not  only  had  knowledge  of  the 
fraud  therein  mentioned,  but  were  guilty  of 
participation  therein. 
Error  in  charging  as  requested  by  Herman 
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et  al.:  "Tbe  petition  of  Boykln,  Seddon  & 
Co.  et  al.  charges  that  Herman  and  other 
preferred  creditors  bolstered  up  the  falling 
credit  of  EppatelQ  &  Wannbacher  by  Indors- 
ing and  accepting  for  their  accommodation, 
and  thus  aided  them  In  deceiving  said  peti- 
tioners as  to  their  insolvency,  and  causing 
them  loss  and  damage.  If  th6  evidence  fails 
to  show  that  said  petitioners  had  any  knowl- 
edge of  the  action  of  Herman  or  others  In 
indorsing  or.  accepting  for  said  Eppsteln  & 
Wannbacher,  then  said  petitioners  cannot 
make  this  the  ground  for  any  complaint 
against  said  Herman  and  others.  In  order 
to  make  It  a  ground  of  complaint,  It  must 
appear  not  only  that  this  was  done  by  Her- 
man and  others  as  charged,  but  that  It  was 
4lone  by  them  with  fraudulent  Intent;  and 
also  that  it  was  known  to  said  petitioners, 
and  Influenced  them  In  extending  credit  to 
said  Eppsteln  &  Wannbacher."  "The  mort- 
gages in  £avor  of  Samuel  Herman,  Mrs.  Jo- 
sephs, and  Mrs.  Lehman  are  not  assign- 
ments for  the  benefit  of  creditors,  and  do 
not,  together  or  separately,  constitute  an  as- 
signment for  the  benefit  of  creditors;  but 
they  are  mortgages,  and  are  In  form  valid, 
and  they  are  enforceable  as  mortgages,  un- 
less yon  should  find  them  to  be  fraudulent 
and  void  under  the  law  hereafter  given  you 
in  charge."  "These  transfers  of  accounts 
[referring  to  the  transfers  of  accounts  to  Mrs. 
Lehman,  I.  Eppsteln  &  Bro.,  and  others]  are 
valid  In  form,  and  do  not  of  themselves,  or 
In  connection  with  other  papers,  constitute 
an  assignment  for  the  benefit  of  creditors." 
"A  debtor  who  is  In  insolvent  or  falling  cir- 
cumstances can  also  secure  a  bona  fide  debt 
by  a  preference  In  the  shape  of  an  assign- 
ment of  accounts;  and  In  this  case,  if  you 
find  that  L  Eppsteln  &  Bro.  took  a  transfer  of 
accounts  In  good  faith,  to  Indemnify  them  as 
accommodation  Indorsers,  and  that  they  were 
really  and  truly  accommodation  Indorsers  in 
good  faith,  It  would  be  your  duty  to  sustain 
such  a  transfer,  and  the  principles  hwetabe- 
tare  charged  In  regard  to  a  preference  by 
mortgage  will  apply  to  such  a  transfer.  If 
you  find  that  Mrs.  Lehman  also  took  an  as- 
signment of  accounts  to  secure  an  honest 
debt,  and  only  for  this  purpose.  It  would  be 
your  duty  to  sustain  her  transfer,  under  the 
Ifflndples  given  yon  In  charge  with  refer- 
ence  to  a  preference  by  mra^age."  "Under 
section  1053  of  the  Code  of  Georgia,  a  debt- 
or may  prefer  one  creditor  to  another,  and  to 
that  end  he  may  bona  fide  give  a  lien  by 
mortgage  or  other  legal  means,  or  he  may 
sell  In  payment  of  a  debt,  or  he  may  trans- 
fer negotlalde  papers  as  collateral  security; 
the  surplus  In  such  cases  not  b^ng  reserved 
for  his  own  bmeflt.  Alnong  the  means 
which  the  law  of  Georgia  allows  a  debtor  by 
way  of  preference  Is  the  right  to  give  a  de- 
mand note  for  debts  not  yet  due.  If  you  And 
from  the  evidence  that  on  August  25.  1800, 
Eppsteln  &  Wannbacher  were  indebted  to 
Samuel  Herman  upon  a  number  of  notes, 


only  one  of  which  was  at  that  time  due,  they 
h^d  the  right,  for  the  purpose  of  giving  him 
a  preference,  to.consoildate  these  notes  Into 
a  demand  .note,  and  to  secure  the  same  by 
mortgage,  provided,  however,  no  trust  or 
benefit  was  reserved  said  Eppsteln  &  Wann- 
bacher, but  the  sole  purpose  of  the  mortgage 
was  to  secure  said  indebtedness."  And  Im- 
mediately thereafter  charged  as  follows:  "If 
you  find  from  the  testimony  that  on  August 
25,  1890,  Samuel  Herman  was  an  accommo- 
dation Indorser  on  the  notes  of  Eppsteln  & 
Wannbacher  for  the  sum  of  $13,S00,  as  claim- 
ed by  him,  then  said  Eppsteln  &  Wann- 
bacher had  the  right,  in  and  by  said  mort- 
gage, to  secure  said  Herman  as  to  said  in- 
dorsements, and  to  stipulate  in  said  mort- 
gage that,  in  case  of  Ite  foreclosure  upon  the 
demand  note.  It  could  also  be  fM^cIosed  for 
the  purpose  of  putting  said  Herman  In  funds 
to  protect  and  indemnify  him  as  to  said  in- 
dorsements." Said  charge  being  especially 
erroneous  In  regard  to  Herman's  alleged 
right  to  receive  said  demand  note,  and  to 
foreclose  for  outstanding  obligations  held  by 
the  banks  or  third  parties',  and  to  convert  in- 
to cash  for  his  benefit  goo^  obtained  from 
petitioners  Boykio,  Seddon  &  Co.  et  aL  and 
Interreneis  tharelit.  by  the  fraudulent  means 
and  practices  of  the  mortgagors,  Eppsteln  & 
Wannbacher,  as  alleged  in  said  petition. 

Orror  In  charging,  as  requested  by  counsel 
for  Eppsteln  &  Wannbacher  et  al.:  "If  I.  G. 
Haas  received  fnHn  Eppsteln  St  Wann- 
beofaer,  on  August  25,  1800,  goods  to  the 
tent  and  value  <Ht  $1,120.46  In  payment  of  a 
debt  due  to  him  of  f31S.21,  the  balance  being 
applied  by  him,  under  the  direction  of  Epp- 
steln &  Wannbacher,  to  tbe  payment  of  tbelr 
debts,  said  transaction  is  valid  if  tbe  debt 
of  Haas  was  a  valid,  subsisting  debt,  and  to 
be  paid  out  of  said  proceeds,  as  directed  to 
the  credltOTS  of  said  Eppsteln  &  Wann- 
bacher." 

Error  in  cfaarering  as  follows:  "In  Uw  Boy- 
khi,  Seddon  &  Co.  bill  thwe  ars  certain  allega- 
tlcHis  with  reference  to  recaptk»i,  the  right  on 
the  part  of  the  creditors  in  ttiat  bill  to  have  a 
Hen  or  equlteble  dabn  upon  the  assets  In  the 
hands  of  the  receiver.  I  diarge  you,  as  a  mat- 
ter of  law,  that  that  Question,  In  view  of  the 
features  of  this  case  [tffeseuted],  has  no  place 
In  your  ccnuddositlon,  and  you  will  not,  In 
ymu>  deliberation  upon  this  case,  consider  at 
all  the  question  ot  recaption."  "A  review  of 
that  bin  [meaning  the  Boykln.  SeddMi  &  Co. 
et  al.  'petition],  and  It  has  been  presented  be- 
fore you,  shows  that  Its  gravamen  la  that 
there  was  what  was  in  effect  a  conspiracy  on 
the  part  of  Eppsteln  &  Wannbacher  and  cer- 
tain preferred  creditors,  concclTed  deliberate- 
ly. an4  caiTled  Into  eOTect  deliberately,  all 
persons  being  cognizant  of  what  was  Intoid- 
ed,  all  parties  conspiring  and  assisting  to  boom 
tlie  mercantile  character  and  repntation  of 
Eppsteln  &  Wannabacber  by  a  fictitious  cred- 
it, to  enable  them  to  buy  largely  from  vari- 
ous creditws,  to  acquire  a  vast  mass  of  goods. 
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irttU  tbe  Inteatfon  always  to  secnre  tbofle 
wlio  thus  boomed  fliem  for  a  frandnlent  puiv 
pose,  and  vKb,  tbe  Intuition  finally  to  permit 
them  to  fall  full-handed.  Now  I  charge  yon 
alwcAntely  and  distinctly  tiiat  If  yon  find  this 
to  be  true,  If  you  find  these  allegations  to  be 
tnie  ftom  tbe  ^cts  befcve  yon,  If  yon  find 
that  these  defendants,  the  preferred  credltorB, 
were  engaged  In  snch  a  dellberatdy  planned 
and  concocted  and  carrled-ontconspiracy  to  de- 
firand  tbe  petltiontds  Boykln,  Seddon  &  Go. 
et  aL;  U  yon  find  that  they  partlc^ted.  that 
these  preferred  crMUtors  participated  active* 
ly,  designedly,  and  f  randnlently  In  snch  a  ptuv 
pose^  and  that  was  the  purpose,— tiien  they  are 
all  equally  guilty,  and  your  Terdlct  Should  be 
against  them.  Such  a  gross,  unqnallfled 
fraud  as  that,  If  you  find  It  to  be  true,  and 
find  it  to  be  a  fraud,  should  meet  with  the 
strongest  censure  and  condemnation  of  the 
law.  X  say.  If  these  things  allied  are  true, 
ai^  yon  believe  them  to  be  true,  that  your 
Terdlct  Should  be  against  the  defendants  In 
this  case.  But  you  are  not  to  tahe  allegattons. 
You  must  be  satisfied  from  proofs  of  these 
fraudulent  Intentions  and  fraudulent  acts. 
Ttm  must  not  be  satisfied  by  bare  sus^d<Hi& 
Moral  and  legal  certainty  Is  all  we  can  attain 
in  a  Judldal  InrestlgaUon.  Mathematical  cer- 
tainty Is  not  rcj^uired,  nor  is  It  attainable; 
but  you  must  have  a  couTlction,  and  that  con- 
viction must  be  established  upon  a  preponder- 
ance of  erldenccb  whether  that  eridence  be 
IKudttve  or  drcumstantul.  If  the  erldmce  be 
positiTe,  It  Is  the  firmest  basis  that  the  law 
can  have  fw  tbe  foundation  of  a  verdict;  If 
It  be  circumstantial,  you  must  have  the  right, 
as  Intelligent  Jurora,  to  draw  from  those  cir- 
cumstances such  reasonable  inferencea  as  you 
think  propo:  in  determining  your  verdict 
But,  whether  the  evidence  be  positive  or  cir- 
cumstantial, your  verdict  must  be  a  convic- 
tion, based  upon  the  preponderance  of  evi- 
dence In  your  view.  This  generally."  Said 
diarge  being  eiqieclally  erroneous  in  that  It 
Is  not  a  fair  statement  of  tbe  gravamen  of  the 
bill  or  petition;  In  tiiat  sach  is  not  the  grava- 
men of  tbe  bill  or  petition;  In  that  said  charge, 
In  effect,  reliered  from  all  liability  those  of 
the  preferred  creditors  who  negligently  and 
with  reuonable  gronnda  of  suspicion  assisted 
to  boom  the  mercantile  charactw  and  reputa- 
tion of  Eppstein  &  Wannbacher  by  their  In- 
dorsements and  credits  at  a  time  when  they 
were  insolvent,  and  witii  reasonable  grounds 
to  know  or  suspect  that  thereby  Eppstein  & 
Wannbacher  would  be  enabled  to  buy  largely 
from  varloTia  credltora,  including  Boykln,  Sed- 
don &  Co.  et  al.,  virithout  Intending  to  pay  for 
them  at  the  time  of  purchase,  and  finally  to 
break  full-handed,  and  required  Boykln,  Sed- 
don &  Co.  et  al.  to  produce  a  conviction  In  the 
minds  of  the  Jury,  based  upon  a  preponder- 
ance of  the  evidence,  that  the  preferred  credlt- 
ors  deliberately  planned  and  concocted  and 
carried  out  a  conspiracy  to  d^fraad  the  peti- 
tioners Boykln,  Seddou  &  Co.  ct  al. 
HSrror  In  charring:   "Tbe  point  has  been 


made  tiiat  Uiese  varloiis  pr^^rences.  In  tiie 
form  In  which  they  are  presented,  constitute 
what  Is  called  an  'asstRnment*  under  tbe  laws 
of  Georgia;  and,  the  law  requiring  tiiat  In 
such  cases  such  assignments  there  must  be 
certain  schedules  filed  and  attached,  that 
these  papers  fail  entirely,  because  of  the  fail- 
ore  to  attach  such  schedulea.  I  charge  you,  as 
a  matter  of  law,  that  that  question  will  not 
aatm  into  your  consideration,  and  I  charge 
you  tiiat  this,  the  case  presented,  Is  not  a 
case  of  assignment  undw  the  law  of  Georgia, 
and  that  the  fitiluie  to  attach  schedules  had 
no  effect  of  Itself  upon  the  Issues  In  this  cas& 
Therefore  you  will  complete  leave  that  mat- 
ter out  of  your  consideration,  so  far  as  that 
point  Is  concerned."  "These  several  prefer- 
ences,  mortgages,  and  transfers  must  each 
stand  alone  upon  its  Individual  merits,  and  be 
determined  each  Cor  its^  by  you,  i^n  tiie 
facts  in  evidence  and  the  law  as  given  you -in 
cbai^  by  the  court  It  will  be  for  you  to 
say,— and  I  consider  that  the  Issue  really  made 
in  this  case  is,  whetb^  any  or  an  of  these 
preferences  are  fhiudul«ait  cft  not.  If  th^ 
are  all  frauduleit  In  your  judgment  you  wUl 
so  declare.  If  some  valid  and  some  fraudu- 
lent and  void,  you  win  state  which  are  valid 
and  which  are  fraudulent  and  void;  and  so 
with  the  aUeged  sales  in  this  case."  "Aur 
other  question  submitted,  and  which  I  am 
called  upon  to  decide.  Is  the  question  of  the 
validity  of  transfers  ot  accounts  as  security 
for  indorsements  and  toe  debts.  I  liave  con- 
sidered that  question  upon  the  law,  and  I 
charge  you  that  If  such  tranirter  or  assign- 
ment of  acconnte  as  security  for  a  debt  Is  In 
vnitlng,  manifesting  the  Intention  of  the  par- 
ties, that  It  Is  Bufflclent  under  the  law." 

Brror  In  charging  as  requested  by  8.  Her- 
man et  al.:  ''Because  a  debtor  may  lawful- 
ly apply  his  property  to  the  payment  of  the 
debto  of  such  creditors  as  he  may  choose  to 
prefer  he  may  elect  the  time  when  It  is 
to  be  done,  so  as  to  make  it  ^ectual.  Such 
preferences  must  necessarily  operate  to  the 
prejudice  of  creditors  not  provided  for,  wh«i 
the  assets  of  the  debtor  are  not  sufficient  to 
pay  bis  creditors;  but  such  a  result  cannot 
in  Itsdf  furnish  any  ground  or  reason  for 
questioning  the  validity  of  the  pref^ence. 
The  preference  of  one  debtor  over  anotho: 
does  not  ctmstitute  a  fraud  at  common  law 
or  under  the  law  of  Georgia.  If  a  debtw  is 
unable  to  pay  all  his  debts,  he  commlte  no 
fraud  by  appropriating  his  property  to  the 
satisfaction  of  one  or  more  of  bis  creditors 
to  the  exclusion  of  all  others.  Nor  does  It 
make  any  difference  that  both  the  creditor 
and  the  debtor  know  that  tbe  effect  of  such 
appropriation  will  be  to  deprive  other  cred- 
itors of  the  means  of  reaching  the  debtor's 
property  by  legal  process  In  satisfaction  of 
their  claims.  If  there  is  no  secret  trust 
agreed  upon  or  understood  between  the  debt- 
or and  the  creditor  In  fav<»r  of  tbe  former, 
but  the  sole  object  of  tbe  preference  Is  to 
secure  the  payment  of  a  debt  the  transao- 
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tton  Is  a  valid  one.  Tbe  bona  fide  creditor 
may  receive  from  his  debtor  a  mortgage  to 
secure  such  a  debt,  eren  though  the  known 
effect  may  be  to  hinder  or  defeat  the  other 
creditors.  The  maxim  that  equality  Is 
equity  does  not  In  any  wise  conflict  with  this 
right  of  preference  In  a  debtor,  whether  solv- 
ent or  Insolvent.  It  ts  a  settled  principle, 
both  at  law  and  in  equity,  that  a  falling  debt- 
or has  a  right  to  prefer  one  creditor  or  sev- 
eral credlt(»rs  to  another.  This  Is  a  doc- 
trine not  only  of  courts  of  law,  but  of  courts 
of  equity.  When  a  man  does  nothing  more 
than  the  law  allows  him  to  do.  It  cannot  be 
said  with  legal  propriety  that  he  has  been 
guilty  of  a  collusive  fraud."  And  further: 
"A  debtor  may  pay  his  Individual  debt  wltb 
the  awets  of  the  firm  of  which  be  Is  a  mem- 
ber. The  mere  preference  of  individual 
debts  over  partnership  debts  Is  not  such  a 
fraud  upon  partnership  creditors  that  a  court 
of  equity  will  set  It  aside.  The  partn^hip 
creditors  have  no  Hen  upon  the  property  of 
a  partnership  If  the'  partners  themselves 
have  none.  This  right  to  settle  an  Individ- 
ual debt  with  firm  assets  is  not  Impaired  by 
the  fact  that  the  partnership  may  be  Insolv- 
ent." The  said  charges  being  especially  er- 
roneous In  connectloD  with  charges  and  re- 
fusals to  charge  hereinbefore  assigned  as  er- 
ror, In  that  such  law,  If  good  law,  does  not 
and  did  not  apply  to  a  case  like  that  of  Boy- 
kin,  Seddon  &  Co.  et  aL,  and  tbe  Interveners 
therein,  whose  goods  have  been  obtained  by 
fraud,  as  alleged  in  their  petition,  and  as 
found  by  the  jury  in  said  case. 

Chariton,  Mackall  &  Anderson,  R.  B.  Rich- 
ards, Harden,  West  &  McLaws,  Lawton  & 
Cunningham,  Saussy  &  Saussy,  O'Connor  & 
O'Byme.  W.  R.  Leaken,  W.  O.  Hartridge, 
and  T.  D.  Rockwell,  for  plaintiffs  In  error. 
Garrard,  Meldrim  &  Newman  and  Denmark 
&  Adams,  for  defendants  in  error. 

LUMPKIN.  J.  1.  Section  1954  of  the  Code 
of  1863  made  void,  as  to  creditors,  "every 
assignment  or  transfer  by  a  debtor,  Insolv- 
ent at  the  time,  of  real  or  personal  property 
of  any  description  to  any  person,  ^ther  In 
trust  or  for  the  twidSt  of  himself  or  any  one 
or  more  of  bis  creditors,  or  any  person  ap- 
pointed by  him,  to  the  exclusion  of  any  other 
creditor  In  tbe  equal  participation  of  such 
proper^,  unless  such  assignment  or  trans- 
fer [was]  a  bona  fide  sale.  In  extinction,  in 
whole  or  In  part,  of  the  debt  of  the  purchas- 
er, and  without  any  trust  or  benefit  reserved 
to  the  seller  or  any  person  appointed  by 
him."  It  wilt  thus  be  seen  that  the  asnlgn- 
ment  or  transfer  of  anything,  except  for  ac- 
tual payment,  In  whole  or  In  part,  of  an  ex- 
isting debt,  or  else  for  the  equal  benefit  of 
all  creditors,  was  prohibited.  Consequently, 
according  to  the  provisions  of  that  section, 
there  could  be  no  transfer  or  assignment  of 
a<x»)unts  or  books  of  account  to  one  creditor 
as  collateml  security  for  his  demand  alone, 


nor  to  any  numb^  or  class  of  creditors  to 
tbe  exclnslfm  of  others.  Section  1^  of  the 
same  Code  was  as  follows:  "A  debtor  may 
prefer  one  creditor  to  another,  and  to  that 
Old  he  may  bona  fide  give  a  lien  by  mort- 
gage or  other  legal  means,  or  he  may  sell  In 
payment  of  the  debt,  or  be  may  transfer  ne- 
gotiable papers  as  collateral  security;  the 
surplus  in  such  cases  not  being  reserved  tor 
his  own  benefit  or  that  of  any  other  favored 
creditor  to  the  exclusion  of  other  creditors." 
By  virtue  of  this  section,  a  debtor.  Irrespec- 
tive of  Us  solvency  or  insolvency,  had  the 
right  to  prefer  one  creditor  to  another,  and 
to  this  end  might  create  In  favor  of  the  pre- 
ferred creditor  a  lien  by  mortgage  <»:  othee 
legal  means,  or  might  transfer  to  snch  cred- 
itor negotiable  papers  as  collateral  security; 
or,  as  provided  In  the  preceding  section,  a 
debtor  might  make  payment  by  an  actual 
and  bona  fide  sale.  Thu»  there  were  three 
modes  of  preferring  creditors  by  an  insolv- 
ent debtor;  the  first,  by  sale  In  payment  or 
part  payment;  the  second,  by  mortgage  w 
other  legal  lien;  and  tbe  third,  by  the  tram- 
fer  of  negotiable  papers  as  collateral  secur- 
ity. So  far  88  nonnegotlable  choses  In  ac- 
tion are  concerned,  the  only  question  which 
could  arise  under  the  language  of  section 
1955  is  whether  what  seems  to  have  been 
made  impossible  by  the  preceding  section, 
vbs.  an  assignment  of  the  same  as  mere  se- 
curity tor  one  creditor  alone  was,  under  tbe 
name  of  a  creating  lien,  rendered  possible 
by  section  1^.  Prior  to  the  Code,  tbe  as- 
signment of  accounts  would  create  an  equita- 
ble lien,  but  by  the  use  of  the  words  "other 
legal  means'*  there  Is  little  room  for  doubt 
that  the  section  last  m«itioned  contemplatp 
ed  legal,  and  not  equltatde,  llena.  Hence, 
propoiy  understood,  there  was  not,  for  any 
reason  yet  suggested,  any  real  Incongruity 
betweoi  the  two  sections  In  the  respect  In- 
dicated. 

The  next  con^d^ation  Is.  what  effect 
should  be  given  to  section  2224  of  the  Code 
of  1803  (the  language  of  which  is  exactly 
the  same  as  that  used  In  section  2244  of  the 
preset  Code),  which  makes  all  choses  In 
acUon  arising  upon  cwitract  assignable  so 
as  to  vest  the  title  In  the  assignee?  That 
section  certainly  does  not  cont^plate  the 
creation  of  a  lien  m&!e\y,  but  a  change  of 
ownership  relatively  to  the  legal  title.  Tbe 
conclusion  from  the  foregoing  Is  that,  while 
the  terms  "negotiable  papers"  should  be  con- 
strued as  comprehending  anything  which  the 
Code  in  any  at  Its  provisions  denominates 
"negotiable,"  there  was,  prior  to  the  passage 
of  the  act  of  February  2^  18G6  (Acts  1865- 
66,  p.  29),  no  way  to  prefer  a  single  creditw 
by  making  accounts  mere  security  for  the 
payment  of  his  demand.  Accounts  could 
not,  by  assignment  or  otherwise,  be  made 
available  as  collateral  security  for  creditors, 
imless  It  was  done  for  the  benefit  of  all 
creditors  alike.  Had  the  case  of  Hale-Berry 
Ca  T.  Diamond  State  Iron  Co.,  M  Oa.  61, 
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22  S.  E.  217,  depended  alone  upon  the  Code 
of  1863,  we  ttalak  tbe  decision  ther^  ren- 
dered  would  have  been  a  correct  exposlti(m 
of  the  law  applicable;  but,  taking  Into  con- 
Blderatlon  the  modification  of  the  provlslona 
of  the  old  Code  made  by  the  above-cited  act 
of  1866,  we  are  now  of  the  opinion  that  tbe 
Jadgmmt  rendered  In  that  case  Is,  to  the 
extent  Indicated  in  the  first  headnote  of  this 
(pinion,  unsound.  The  provisions  of  the  act 
of  1866  are  embodied  in  paragraph  1  of  sec- 
tion 1962  of  the  present  Code,  that  paragraph 
having  been,  by  the  act  In  question,  substi- 
tnted  for  paragraph  1  of  section  1954  of  the 
Code.  In  endeavoring  to  arrive  at  a  cw^ 
rect  solution  of  the  question  pres^ted,  we 
went  baclc  to  that  Code,  to  see  how  the  law 
stood  under  Its  provisions,  and  concluded  it 
was  as  has  been  stated  above;  but,  In  tradng 
it  Into  the  preaoit  Code,  we  somehow^  as  we 
now  think,  failed  to  grasp  to  the  full  extent 
the  changes  made  by  the  act  of  1866  in  the 
law  existing  at  the  time  of  Its  passage.  A 
comparison  of  the  two  paragraphs  Just  men- 
tioned will  show  that  in  the  latter  "choses  In 
action"  (which,  of  course,  comprehend  open 
accounts  and  other  claims  embraced  In  the 
descriptive  words  "negotiable  papers")  are 
specially  designated,  whereas  the  terms 
"choses  In  action"  do  not  appear  In  the  para- 
graph dted  from  the  old  Code.  It  may  be 
remarked,  however,  that  tbe  words  "real  or 
personal  property  of  any  description"  would, 
perhaps,  be  sufficiently  comprehensive  to  In- 
clude choeea  In  action,  without  special  men- 
tion. But  tbe  great  change  made  by  the  act 
was  that  while,  under  the  old  law,  an  assign- 
ment or  transfer  save  by  absolute  sale  for 
the  benefit  of  creditors  was  void  unless  ^1 
tbe  creditors  of  tbe  debtor  were  given  an 
equal  partlclpadon  In  tbe  proceeds  of  the 
property,  under  the  new  law  an  insolvent 
debtor  could  lawfully  transfer  or  assign  any 
property,  including  choses  In  action,— wheth- 
er n^otlable  papers  or  not,— for  the  benefit 
of  a  single  creditor,  provided  only  no  trust  or 
benefit  was  reserved  to  the  asEdguOT,  or  any 
person  for  him.  In  dealing  with  the  Hale- 
Berry  Case  we  were  too  much  Infiuenced  by 
section  1953  of  the  present  Code,  which  is 
In  the  same  language  as  section  1955  of  the 
Code  of  1863;  and,  as  this  section  provides 
for  the  transfer  as  collateral  security  of  ne- 
gotiable papers  only,  we  came  to  the  con- 
clusion tbat  nonnegotlable  papers  could  not 
be  transferred  for  this  purpose.  But  we  did' 
not  give  proper  recognition  to  the  alteration 
ia  the  law  of  the  whole  subject-matter,  aris- 
ing by  necessary  Implication  from  the 
amendment  made  by  the  act  of  1866,  appear- 
ing in  section  1952,  In  the  respects  Indicated. 
The  two  sections  must  be  read  and  construed 
together;  and  although,  after  tbe  passage  of 
tbat  act,  the  language  of  section  1953  was 
left  precisdy  the  same  as  formerly,  its  re- 
strictive effect  was  utterly  changed,  so  far 
M  nonnegotlable  chwes  in  action  are  con- 
cenwd,  because  of  the  amendment  which  the 
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legislature  saw  fit  to  make  In  the  matter  and 
scope  of  the  preceding  section.  The  effect 
of  this  amendment  was  to  reverse  the  gen- 
eral policy  of  the  first  Code,  and  by  Implica- 
tion to  allow  an  Insolvent  debtor  to  make 
pref««nces  among  creditors  at  pleasure  by 
legal  asa^ment  or  transfer,  provided  no 
trust  for  himself,  or  to  any  person  fw  him, 
was  reserved.  This  Is  the  law  row,  and  thus 
it  has  stood  ev^  since  the  act  of  1666  was 
enacted.  By  virtue  of  section  2244  of  the 
Code  of  1882,  which,  as  already  said,  corre- 
sponds to  -section  2224  of  the  first  Code,  the 
owner  may  assign  any  chose  in  action  aris- 
ing upon  contract,  so  as  to  vest  the  title  In 
the  assignee;  and,  bis  Insolvency  since  the 
change  <tf  policy  brought  In  by  tbe  act  of 
1866,  being  no  obstacle  to  assigning  such 
choses  In  action  as  cc^teral  security,  they 
are  no  less  assignable  for  tbat  purpose  than 
are  n^otial^e  securities.  The  modes  of  giv- 
ing preference  enumerated  In  section  1953  of 
the  present  Code  stlU  remain,  but  to  them  is 
added,  by  virtue  of  the  act  of  1866,  any  as- 
signment or  transfer  whatever,  oth^wise 
lawful,  which  does  not  Involve  some  reserva- 
tion of  trust  or  benefit  to  the  asetgnor,  or  to 
another  for  him.  It  was  correctly  ruled  In 
Powell  T.  Kelly,  82  Ga.  1,  9  8.  E.  278,  that 
tbe  object  of  the  act  of  1866  was  to  change 
the  prior  policy  of  the  state  touching  the 
preference  of  credltcnv,  and  that  the  act  al- 
lowed  a  debttn:  to  pref«'  one  creditor  to  an- 
other; also  that  It  repealed  by  implication 
the  latter  part  of  section  1953  of  the  Code, 
tbe  repealed  words  being,  "or  that  of  any 
other  favored  creditor,  to  the  exclusion  of 
other  creditors."  These  words  were  appro- 
priate to  the  general  scheme  of  nouprefer- 
ence  which  the  first  Code  had  In  view,  but 
are  wholly  Inconslst^t  with  the  reverse 
scheme  which  the  act  of  1866  Introduced  and 
Intended  to  legalise.  In  Its  last  analysis 
tbe  right  to  assign  or  transfer  nonnegotlable 
papers  for  the  purpose  of  securing  one  cred- 
itor to  the  exclusion  of  others  does  not  rest 
in  any  degree  upon  section  1953  of  tbe  Code. 
It  would  be  precisely  the  same  without  that 
section  as  with  It  Its  true  and  only  source 
(save  as  to  the  mere  element  of  assignability 
for  passing  title)  is  the  act  of  1866,  and  the 
snbstitutlon  by  that  act  of  one  single  reetrlc- 
tion  upon  assignments  and  transfers  in  place 
of  the  different  and  more  numerous  restric- 
tions Imposed  by  section  1954  of  the  first 
Code.  We  can  find  no  reason  satisfactory 
even  to  ourselves  for  fiiUlng  Into  tbe  error 
which  we  now  fe^  was  committed  in  the 
Hale-Berry  Cas^  but  we  are  glad  that  it 
was  detected  so  soon,  and  this  opportunity 
given  to  recall  it  When  the  aiormous 
amount  of  work  we  have  to  do  and  the  want 
of  time  at  our  command  are  taken  into  con- 
sldoatlon,  some  excuse  for  this  and  other 
shortcomings  may  be  accorded  us,  but  we 
neither  expect  nor  ask  cimiplete  justification 
for  a  mistake  like  this. 
So  far  a«  the  case  of  Baer  t.  Bngllab.  84 
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Oa.  403,  U  8.  E.  458,  Is  concerned,  as  It  -was 
conectly  decided  <m  its  facts,  It  presents  no ' 
essential  conflict  with  anytlilng  we  now  rule. 
The  suggestton  In  the  opinion  ddlrered  in 
that  coae  that  "an  account,  not  being  nego- 
tiable paper,  cannot,  we  think,  be  trans- 
feired  as  coUat^al  security  for  an  existing 
debt  to  tSiB  prejadlce  of  another  existing 
creditor,**  was  toned  down  and  guallfled  by 
what  followed  it  in  the  next  sentence,  and 
was  not  meant  to  be  an  adjudication  of  the 
question  now  before  us.  This  wlU  be  ap- 
parent to  any  one  who  will  read  the  whole 
(pinion  in  a  spirit  of  candor.  By  orers^ht, 
section  19B8  of  the  Oode  was  quoted  entire 
in  that  opinion,  without  any  alluidm  to  the 
repeal  of  the  concluding  words  by  the  act  of 
1806,  or  to  the  ihbtIoqb  case  in  82  Oa.  1,  9  S. 
K  ZlSt  cited  supra,  which  the  repeal  of 
these  words  was  declared  and  recognised. 
It  appears  from  the  record  of  the  case  now 
nndw  consideration  that  In  every  Instuice 
where  Eppstein  &  Wannbacher  assigned  to 
creditors  open  accounts  as  collateral  secnri^ 
for  thdr  respectlTe  d^anda  the  assigment 
was  made  directly  to  the  creditor,  and  hence 
no  trust  was  created,  there  being  no  person 
other  than  the  assignee  taJdng  any  benefit 
nnder  it  Therefore  the  as^gnment  acts  of 
1881  and  1885  do  not  apply,  and  decisions 
rendwed  by  this  court  with  reference  to 
those  acts  are  not  pertinent,  and  need  not  be 
noticed.  It  does  not  appear  that  in  making 
these  assignments  any  benefit  was  reserved 
to  the  assignors,  or  to  any  one  for  them,  and 
consequently,  should  there  In  any  case  be 
a  surplus,  the  same  would,  by  operation  o^ 
law,  be  subject  to  the  psymait  of  Eppsteln 
&  Wonnbacher's  other  outstanding  Indebt- 
edness. 

2.  As  will  have  been  seffli  by  reference  to 
the  reporter's  statem^t,  the  first  petition 
against  Bppstetn  &  Wannbachw  was  filed 
by  Herman  and  others,  who  were  preferred 
creditors  of  the  defendants.  Subsequently  a 
number  of  persons  were  made  parties  de^ 
fendant,  and  a  number  of  other  persons  par^ 
ties  plaintiff,  to  this  case.  Afterwards  the 
petition  of  Bc^kin,  Seddon  &  Co.  and  many 
others,  on  behalf  of  themselves  and  all  oth- 
er creditors  of  JBppstefn  &  Wannbacher,  was 
filed  against  the  iattoTf  their  preferred  cred- 
itors and  others.  Some  of  the  persons  who 
were  parties  plaintiff  In  the  first  case  with- 
drew from  It,  and  were  mode  parties  plain- 
tiff in  the  second.  The  two  c&ses  were  con- 
solidated for  trial,  and  the  court  allowed 
the  counsel  for  Herman  and  others  the  open- 
ing and  conclusion,  over  the  objection  of 
counsel  for  Boykin.  Seddon  &  Co.  and  their 
associates.  Inasmuch  as  Herman  and  others 
instituted  the  original  petition,  wblch 
brought  about  all  the  litigation  which  after- 
wards arose  over  the  affairs  of  Eppsteln  6d 
Wannliacher,  we  think  the  court  could,  with 
great  propriety,  award  them  the  opening  and 
conclusion.  If  they  were  not,  as  matter  of 
righ^  entitied  to  this  advantage,  it  was  at 


least  within  the  discretion  of  the  trial  Judge 
to  allow  it  to  than,  and  In  so  doing  his  dis- 
cretion was  not  abused.  This  is  true  al- 
though Herman  and  his  assoc^tes;  the  pre- 
ferred creditors,  xr&e  made  codefendants 
with  Bppstein  &  Wannlncher  In  the  petition 
filed  by  the  general  creditors.  We  cannot  see 
that  tms  fact  at  all  affects  the  merits  of  the 
qnestlon  as  to  who  should  have  the  open- 
ing and  conclurt<m. 

8.  The  record  in  this  case  is  exceedingly 
Toluminons.  It  covora  very  nearly  600  pages 
of  dosdy  typewritten  matter.  The  motion 
f(ff  a  new  trial  contains  47  grounds.  It  pre- 
sented a  lai^  nnmbw  of  questions  for  con- 
sideration and  determination  by  the  tiial 
Judge,  and  upon  his  overruling  of  tiie  mo- 
tion the  entire  case  was  brought  here  for 
review.  We  have  glvnn  to  it  a  carefnl.  de* 
liberate,  and  most  anxious  examination. 
It  has  occupied  the  attrition  of  the  court 
for  many  days,  and,  notwithstanding  the 
relative  brevity  of  this  opinion,  it  must  not 
be  supposed  that  any  feature  of  the  case 
has  been  Slighted  or  overlo<^ed.  We  hare 
tetthfully,  and  to  the  best  of  our  ability, 
considered  and  dlsctused  all  the  material 
questions  Involved.  We  have  not,  how- 
ever, after  patient  and  most  thorough  In- 
vestigation, found  it  necessary  to  definite 
decide  a  large  number  of  them,  because.  In 
our  opinion,  the  verdict  was  right,  no  matter 
what  might  be  the  law  as  to  many  of  the 
disputed  Issues.  The  evidence  was  clear  and 
convincing  that  the  claims  held  by  all  the 
preferred  creditors  were  bona  fide  and  h(m- 
est  dehts.  There  was  not  sufildent  proof  to 
authorise  a  Jury  to  find  that  there  was  any 
collusion  between  these  preferred  creditors 
and  their  debtors,  or  that  any  conspiracy  ex- 
isted among*them  having  for  its  purpose  any 
plan  or  scheme  to  delay,  hinder,  or  defraud 
other  mNlltors.  Nor  wa^s  there  sufflcient  evi- 
dence to  warrant  the  Jury  in  finding  that  the 
preferred  creditors  knew  of  or  participated 
in  any  fraudulent  design  or  intention  on  the 
part  of  Eppsteln  &  Wannbacher  to  delay, 
hinder,  or  defraud  their  other  creditors,  if 
snch  a  purpose  existed  at  all  on  the  part  of 
the  debtors.  We  also  think  the  evidence 
fully  authorized  the  Jury  In  finding  that  the 
ptuchases  made  by  the  Savannah  Grocery 
Company  and  other  parties  were  fair,  and 
free  from  fraud.  The  questions  submitted 
by  the  court  to  the  Jury  were,  when  consid- 
ered with  reference  to  the  entire  charge, 
sufficiently  full  to  cover  all  the  absolutely  es- 
sential issues.  We  do  not,  of  course,  mean 
to  assert  that  no  error  at  ail  was  committed. 
Indeed,  taldng  into  consideration  the  magni- 
tude of  the  case  and  the  great  number  of  in- 
tricate and  complicated  questions  presented, 
it  would  be  little  short  of  a  miracle  If  any 
Judge  could,  through  a  nisi  prius  trial  oc- 
cupying about  a  month,  be  perfecUy  correct 
Id  every  ruling.  We  do  mean  to  say  that, 
in  our  opinion,  there  was  no  substantial  error 
requiring  another  trial.  We  deem  it  not  In- 
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appropriate  to  add,  In  this  connection,  that 
onr  \evj  learned  and  accompliahed  brother  of 
the  Eastern  circuit  handled  this  case  in  all 
Its  branches  with  the  most  marked  abillty 
nnd  skill.  The  record  before  ns  presents 
high  evidence  of  bis  wisdom  and  efficiency 
as  a  Judge.  Had  we  found  It  necessary  to 
mle  upon  all  the  numerous  questions  pre- 
sented In  the  arugment  before  us,  we  would 
hare  endearored  faithfully  to  do  so,  and 
would  not  shrink  from  preparing  an  opin- 
ion embracing  as  full  a  discussion  of  them 
as  the  time  at  our  command  would  p<M- 
Blbly  allow;  but  to  do  this  is  not  requisite, 
because  we  are  convinced  that  the  verdict 
and  Judgment  rendered  are  about  as  nearly 
correct  as  any  court  or  Jury  could  render. 
The  Jury  in  this  case  was  sheeted  from  the 
grand  jury  list  They  have  done  their  work 
welL  It  has  had  the  sanction  of  the  trial 
Judge,  and  we  are  satisfied  to  allow  their  ver- 
dict and  the  decree  rendered  upon  it  to 
stand.  Judgment  affirmed. 


m  Va.  Bit) 

OLBNDBNNING'S  ADH'R  v.  THOMP- 
SON'S BX'B  et  al.t 

(SuiHreme  Court  of  Appeals  of  Virginia.  Joae 
13.  1895.) 

Pbssumptios  op  PATMBirr. 

1.  There  Is  a  recognized  distinction  between 
the  statute  of  limitations,  and  the  presumption  of 
payment  frton  lapae  of  time,  the  condition  of  the 

grtiea,  and  their  relations  towards  each  other, 
the  former  case  the  bar  is  absolate;  in  the  lat- 
ter, it  is  a  role  of  oTldence,  and  may  be  rebutted. 

2.  In  Ai^  1868,  T.  executed  his  bond  to 
Mrs.  O.,  his  niece,  for  $3,600.  In  1871  G.  fail- 
ed for  a  large  sum  of  mon^,  and  throos^  Mrs. 
C's  inflnence,  T,  came  to  nis  assistance,  ad- 
Tanced  large  sums  of  money  for  him,  and  render- 
ed most  valuable  assistance.  In  April,  1870, 
Mrs.  C.  died,  leavmg  no  children,  and  her  hus- 
band suTTiving.  He  was  her  sole  l^atee,  but 
did  not  have  her  will  recorded,  as  she  was  eon- 
posed  to  be  worth  notiiing.  In  Novembtt,  1879, 
C.  and  T.  had  a  settiement  in  which  T.  released 
a  deed  of  trust  against  C's  property,  and  O.  con- 
fessed judgment  in  favor  of  T.  for  $5,000.  O. 
lived  nntit  Januarr,  1883,  and  died  in  ignorance 
of  the  existence  of  said  bond  as  a  live  oblisnticoi 
against  T.  His  executors  paid  T.  S5,778.Kt  aft- 
M  they  had  discovered  said  bond,  but  never  de- 
manded its  payment  of  him,  although  he  was  a 
wealthy  man.  After  his  death,  and  before  the 
bond  was  barred  by  statute,  suit  was  instituted 
OD  this  bond.  Bda,  fhat  equity  would  presume 
that  it  had  been  paid  under  the  circumstances. 

Appeal  from  cir6uit  court,  Loudoun  coun- 
ty; James  Keith,  Judge. 

Action  by  Thomas  E.  Hough,  administra- 
tor of  William  Hough,  against  Harrison  Os- 
borne, executor  of  John  H.  Thompson.  From 
an  order  enjoining  plaintiff  from  proceeding 
at  law,  he  i^ipeals.  Affirmed. 

Lee  &  Janney  and  Brooke  &  Scott,  for  ap- 
pelant Edward  Nichols  and  Bppa  Hun- 
ton,  Jr.,  tor  ai^lees. 


1  Reported  by  F.  8.  Kirkpatrick,  Esq.,  of  the 
I^ndioaig  bar. 


HARRISON,  J.  On  the  13th  day  of  March. 
1888,  suit  was  brought  on  the  law  side  of 
the  circuit  court  of  Loudoun  county.  In  the 
name  of  Thomas  E.  Hough,  administrator  of 
WiUIam  Hough,  deceased,  who  was  trustee 
for  Elizabeth  A.  Gleud^ning,  for  the  use  of 
H.  H.  Russell.  shertflC  of  Ix>udoun  county, 
and  as  such  administrator  of  Elizabeth  A. 
Clendenning,  deceased,  against  Harrison  Os- 
borne, executor  of  John  H.  Thompson,  de- 
ceased, <m  the  following  bond: 

"One  day  after  date,  I  bind  mysdf  to  pay 
WUlIam  Hough  in  trust  for  Elizabeth  A. 
Clendenning,  $3,S00,  for  value  recrfved.  Wit- 
ness my  hand  and  seal  this  20th  day  of 
April,  1868.  [Signed]  John  H.  TbompsoD. 
[SeaL]" 

After  cearfaln  proceedings  were  taken  as 
to  the  pleadings,  and  before  any  trial  of  the 
case,  on  the  5th  of  May,  1890,  Harrison  Os- 
borne, executor  of  John  H.  Thompson,  de- 
ceased, filed  in  the  said  circuit  court  a  bill  In 
equity,  against  the  plaintiff  In  the  suit  at 
law  and  others,  enjoining  them  from  pro- 
ceeding at  law,  and  setting  up,  as  a  defense 
to  the  bond  sued  on,  accord  and  satlsfactltm, 
the  presumpti<»i  of  payment  arising  from  the 
relations  of  the  partlee  and  transactiona  be- 
tween them,  laches  In  the  assertion  of  the 
claim,  lapse  of  time,  though  less  than  20 
years,  and  other  circumstances,  showing  the 
settlement  and  satisfaction  of  said  bond. 

Tills  bill  was  demurred  to,  answered,  and 
the  demurrer  overruled.  An  amended  bill 
was  filed,  and  likewise  demurred  to,  answw- 
ed,  and  the  demurrer  overruled.  In  the 
pn^esa  of  this  suit  the  court  required  the 
defendant  in  the  suit  at  law  to  confess  Judg- 
ment 

On  the  22d  day  of  January,  1892,  the  in- 
junction suit  was  heard,  when  the  court,  be- 
ing of  opinion  that  the  presumption  of  pay- 
ment attached  to  the  bond  in  controversy,  so 
decreed,  and  ordered  that  the  Judgment  con- 
fessed in  favor  of  the  plaintltT  in  the  law 
suit,  be  set  aside,  and  the  injunction  per- 
petuated. It  is  this  decree  we  are  now 
called  upon  to  review.  The  suit  at  law  was 
brought  In  the  name  of  the  representatives 
of  the  beneficial  payee  in  bond  against  the 
representatives  of  the  obligor,  and  the  de- 
fense was  that  the  bond  had  bem  satisfied 
to  William  Clendenning,  the  husband  of  the 
ben^clal  payee,  who,  It  Is  claimed,  had  the 
right  to  reduce  the  same  into  possession.  It 
is  contended  that  this  defense  could  not  be 
made  at  law,  and  could  be  made  alone  in 
equity;  that  the  technical  nature  of  the  le- 
gal pleading  does  not  permit  the  defense  of 
accord  and  satisfaction  and  payment  to  thy 
husband  of  the  cestui  que  trust,  or  her  dis- 
tributees at  law  or  legateee,  in  a  suit  at  law 
In  the  name  of  the  personal  representatives 
of  the  payee,  of  the  bond;  that  this  post- 
nuptial chose  in  action  was  reduced  Into  pos- 
session by  William  Clendenning,  and  that  it 
would  be  impossible  to  set  up  this  presump- 
tion of  payment  to  him  in  any  action  at  ^aw 
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tn  tbe  name  of  the  administrator  of  the  trus- 
tee named  In  the  bond.  While  we  are  In- 
clined to  think  that  the  app^ees  had  the 
right  to  maintain  the  anit  In  equity,  In  or- 
do-  to  properly  make  their  defense,  we  are 
not  called  upon  to  expren  an  opinion  upon 
that  point,  aa  the  a^KlIant  at  the  bar  of 
this  court  wfUres  hla  asalgnment  of  error  to 
the  action  of  the  lower  oomrt  on  his  demnner 
to  the  wiglnal  and  amended  blUs,  and  asks 
that  the  caae  be  now  considered  and  disposed 
of  on  Its  merits. 

The  real  Qoestlon  la,  do  the  facta  in  thla 
caae  raise  snch  a  presumption  of  payment 
of  the  bond  In  controrensy  aa  to  Justus  the 
decree  appealed  from? 

There  la  a  recognized  distinction  between 
the  atatnte  of  Umltatl(HiB,  and  the  presump- 
tion of  payment  from  lapse  of  time,  the  con- 
dltlon  of  the  parties,  their  relations  towards 
each  other,  etc  In  the  former  case  the  bar 
la  abaolute;  In  the  latter,  It  Is  a  rule  of  evi- 
dence, not  of  pleading,  and  almply  raises  a 
presumption  of  payment  It  la  founded  up- 
on the  Idea  that,  in  the  ordinary  course  of 
human  affairs,  it  la  not  usual  for  max  to  al- 
low  real  and  well-founded  clalma  to  He  dor- 
mant an  nnreas(Miable  length  of  time.  Star^ 
kle,  Et.  72.  Thoae  who  sleep  upon  their 
rights  have  nerer  met  with  encouragement 
from  a  court  of  equity. 

A  brief  statonent  of  the  faiits  disclosed  by 
the  record  will  suffice  to  show  the  wisdom  of 
this  rulei  and  the  justice  of  Its  application 
in  determining  this  controversy. 

John  H.  Thompson,  the  obligor  In  the  bond 
sued  on,  was  a  wealthy  bachelor,  living  in 
the  county  of  Loudoun,  worth  at  the  date  of 
the  bond,  In  assessed  values.  ¥50,000,  and  at 
the  time  of  his  death  In  1884  ¥120,000.  He 
is  shown  to  have  been  a  suc-cessful  and  pru- 
dent business  man,  prompt  In  the  payment 
of  ev^  obligation,  and  died  wltbcmt  owing 
a  dollar,  unlesa  the  claim  ben  aaaerted  la  an 
outstanding  liability  against  hla  estate. 

WUlIam  Glendenning,  the  husband  of  Elisa- 
beth A.  cnoidennlng,  the  bai^dal  payee  In 
said  bond,  was  a  memher  of  a  firm  of  cotton 
bn^en  In  Baltlmwe,  and  appears  to  have 
been  the  only  member  of  that  firm  who  had 
any  considerable  means.  In  April,  1871.  this 
firm  failed  for  a  large  sum  of  nMmey,  over 
900.000,  and  bankruptcy  stared  William  den- 
denning  In  the  face.  Mrs.  Glendenning  was 
a  fav(H4te  eou^  of  John  H.  Thompson,  and 
through  her  Influence  said  Thompson  came  to 
the  rescue  of  her  husband,  and  undertoi^  to 
setfle  this  large  Indebtednesa  with  the  cred- 
Iton  of  the  Baltimwe  firm.  To  ihla  end 
William  Glendomlng  conveyed  to  John  H. 
Thompson  property  valued  at  about  ¥15,000, 
Including  two  terms  In  Loudoun  county  val- 
ued at  912,160.  Atta  this  Thompson  raised 
lai^  sunu  of  money,  having  two  notes  of 
$10,000  eadi  dlacounted  at  one  time,  at  the 
Loudoun  National  Bank,  and  proceeded  to 
compromise  and  setUe  the  debts  of  William 
Glendenning  growing  out  of  the  fsllure  of  his 


firm,  at  35  cents  on  the  dollar.  Aa  Thompacm 
would  settle  these  debts,  he  would  take  an 
assignment  at  them  to  himself,  and  in  March. 
1872,  William  Glendenning  confessed  Judg- 
m&3.t  in  t&vot  of  John  H.  Thompson  for  ¥40>- 
343;  Thompson  holding,  besides  this  Judg- 
ment, a  large  amount  of  other  indebtedness 
of  Hough,  Qlendefinfaig  &  Co.,  which  he  had 
settled.  From  the  date  of  this  flailure  to  the 
time  of  his  death,  the  evidence  shows  that 
William  Glendenning  was  hard  pressed  for 
meana.  Thaxe  la  nothing  In  the  record  to 
show  that  Mn.  Olendouilng  was  worth  any 
estate  of  bee  own,  unl»B  the  bond  In  ques- 
tion was  an  outstanding,  subsisting  obliga- 
tion. 

If  this  bond  was  a  living  obUgatloD  In 
April,  1871,  In  the  hands  of  Mia.  Glendenning. 
against  her  wealthy  friend  and  relative^  when 
she  was  appealing  to  him  to  ochiw  tothealdof 
her  husband.  In  hla  great  financial  stress.  It 
would  at  leaat  seem  probable  that  It  would 
have  formed  part  of  the  scant  assets  furnish- 
ed by  Glendenning  and  his  wife  with  whldi 
to  avert  the  tremendous  load  ot  debt  which 
was  about  to  overwhelm  them. 

Mrs.  Glendenning  died  the  28th  of  April, - 
1879,  leaving  no  children,  and  her  husband 
surviving.  Whateva-  may  be  said  as  to  the 
power  of  WlUlamOendennlngtohave  convert- 
ed tbis  bond  to  his  own  use  during  his  wife's 
lifetime,  cortaln  It  la  ^t  tixm  flie  time  of 
her  death  it  waa  his,  not  fflily  as  her  ade  dis- 
tributee, but  as  her  legatee  under  the  tmxu 
of  a  win  left  bj  her  giving  her  property  to 
hhn.  That  Mrs.  Glendenning  left  no  proper- 
ty would  seem  to  be  plainly  Indicated  by  the 
fact  that  William  CSendennlng  never  had  her 
will  recwded*  and  never  qualified  as  her  ad- 
ministrator. 

It  appears  frrau  the  evidoice  that  John  H. 
xliompsim  successfully  carried  out  hla  acheme 
In  aid  of  the  Olendennhiga,  and  with  most 
gratifying  results  to  WUlIam  Glendenning,  for 
on  the  27th  of  November,  1870,  and  again  on 
the  23d  of  December  of  that  year,  more  than 
eleht  yeans  after  ntompson  had  undertaken 
the  task,  and  after  Innumerable  transactions 
growing  out  of  this  and  other  matters,  these 
two  n^ghlKxv  got  together  and  made  a  full 
and  complete  settlement  of  all  outstanding 
mattos  between  them. 

As  a  result  of  this  settlemrat  Thompson 
marked  the  large  jadgmoit  he  held  against 
Glendenning  satisfied,  and  reconv^ed  to  him 
the  land  In  Loudoun  county,  which  Glenden- 
ning had  conveyed  to  Thompson  wh«i  he  un- 
dertook the'settlement  of  his  debts,  and,  upon 
final  accounthig  of  everything,  it  was  as- 
certained that  Glendenning  owed  Thompson 
a  balance  of  ¥5,000,  whidh  wblb  closed  by  CSen- 
*dennlng  esecutliMS  his  bcmd  for  said  ¥5.000. 
payable  In  10  years,  with  Interest,  and  se- 
curing the  same  by  a  contemporaneous  deed  of 
trust  on  the  real  estate  thus  reconveyed  to 
him. 

At  the  time  this  settlement  was  made,  Mrw. 
Glendenning  was  dead,  and  WHlIam  denden- 
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nlng  was  tbe  alwoliite  owner  of  the  bond  In 
oontroTcny,  and  It  In  Incredible  that,  In  mak< 
Ing  this  settlemait,  covering  a  number  of 
years,  and  Innnmaable  tmnsactlons,  he  would 
have  dosed  It,  and  erecnted  his  b<md  to  John 
H.  Thompson  for  the  snm  of  $5,000  as  the 
final  balance  due  blm,  when  at  that  Yery  time 
be  was  tbe  owoa  of  a  bond  against  Thomp- 
son, amonnting.  prindpal  and  interest,  to 
about  $0,000.  In  answer  to  this  It  Is  said 
that  at  the  time  of  the  settlement,  Olenden- 
nlng  did  not  know  of  the  existence  oA  the 
bond. 

That  Mrs.  Clendmnlng,  a  faithful  wife  as 
the  record  shows,  ever  ready  to  aid  her  hus- 
band, could  have  been,  during  all  those  years 
of  financial  trouble,  the  owner  of  a  solvent 
bond  against  her  wealthy  relative  tor  $3,500, 
and  accumulating  interest,  without  her  hus- 
band knowing  It  or  ever  hearing  of  It,  Is  so 
foreign  to  the  ordinary  and  usual  experience 
of  life  that  It  cannot  be  accepted  as  a  snffl- 
dent  explanation  for  the  bond  not  being 
forthcoming  when  Otendenning  made  the  set- 
tl«n«it  with  Thompson  and  executed  his 
bond  for  $5,000  as  the  balance  due,  especially 
wh«i  that  explanation  Is  offered  by  stran- 
gers without  knowledge  of  the  facts,  and  not 
by  Clendennlng  himself. 

The  record  shows  that  William  Olenden- 
nlng  lived  nntll  January  14, 1883,  nearly  four 
years  after  his  wife's  death,  and  died  In  ab- 
solute ignorance  of  the  niatence  of  this 
bond  as  an  outstanding  debt  against  John  H. 
Thmnpson.  Before  his  death,  to  wit,  on 
March  8,  1882,  he  executed  to  John  H. 
Thompson  another  bond  for  $372,  and  on  the 
6th  of  October,  1882,  still  another  bond  for 
$300. 

S.  D.  Leslie  and  W.  D.  Thompson  qualified 
as  executors  of  William  Clendennlng,  de- 
ceased, and  on  the  30th  day  of  March,  1883, 
th^  IMUd  to  John  H.  Thompson  $5,778.83  In 
full  discharge  of  the  three  bonds,— $5,000, 
$373,  and  $300,  with  unpaid  Interest.— held 
by  him  against  their  testator's  estate. 

Tbe  weight  of  evidence  shows  that  this 
payment  was  made  after  the  bond  In  ques- 
tion had  been  found  by  W.  D.  Thompson, 
one  of  the  executors  and  a  legatee  of  Wll> 
11am  ClMidennlng,  In  an  old  portfolio  of  Mrs. 
Clendennlng,  with  some  cook  receipts  and 
other  valueless  papers.  This  large  payment 
to  Thompson  was  also  after  he  had  heard  of 
the  finding  of  this  bond,  and  had  declared  to 
Clendennlng's  executors  that  the  bond  was 
settled  long  ago,  and  l>elonged  to  him. 

The  weight  of  evidence  Indicates  that  the 
executors  of  (^endenning  understood  that 
tbls  bond  had  no  valid  existence,  and  should 
be  surrendered  to  Thompson.  Leslie,  one  of 
the  executors,  did  surrender  to  him  another 
bond  for  $600,  perfect  on  its  face;  which  had 
been  executed  by  Thompson  to  Clendennlng, 
and  found  among  the  latter's  papers. 

John  H.  Thomi>son  died  February  14, 1884, 
nearly  one  year  after  this  l>6nd  was  found, 
and  yet  It  was  never  shown  to  him,  or  pay- 
ment demanded.   He  left  an  estate  worth 


$120,000,  to  settle  which  a  salt  was  bim^bt 
in  Londonn  county.  Under  a  decree  In  that 
suit,  a  call  was  made  by  a  master  commis- 
sioner for  creditws  of  Thompson  to  come  for- 
ward and  prove  th^  tebts  against  his  es- 
tatek  Not  one  dollar  of  debt  was  presented. 
Tbe  executors  of  ClMidenning  never  present- 
ed this  bond  to  the  commlssionH  to  be  audit- 
ed, and  made  no  d«nand  upon  the  executor 
of  Thompson  tor  It 

Thus  matters  stood  until  March  13,  1888, 
within  1  month  and  7  days  of  the  absolute 
statutory  bar  of  20  years,  and  4  years  aftw 
the  death  of  John  H.  Tbompscm,  when'  this 
suit  was  instituted. 

There  are  many  other  circumstances,  dis- 
closed by  the  record,  which  Indicate  that 
this  bond  Is  not  a  valid  outstanding  obliga- 
tion against  tlie  estate  of  John  H.  Thomp- 
son. It  would,  however,  extend  this  opinion 
to  an  unnecessary  length  to  recite  the  facts 
furth^.  Enough  has  been  stated  to  justify 
the  CMkcluslon  that  the  appdlants  are  not 
entitled  to  the  relief  sought 

The  circumstances  of  this  case,  together 
with  the  relations  of  the  parties,  the  transac- 
tions between  them,  laches  In  the  assertion 
of  the  claim,  and  lapse  of  time,  are  not  only 
sufficient  to  raise  the  presumption  of  pay- 
ment but  they  lead  the  mind  without  dlf- 
flcnlly  to  the  conviction. that  this  bond  has 
long  since  been  settled. 

It  is  a  wise  and  salutary  rule  that  forbids 
us  to  encourage  stale  claims.  The  peace  and 
repose  of  society  depend  upon  tbe  jndldous 
application  of  this  principle. 

No  man's  estate  wonld  be  safe,  unless  the 
Aoor  was  at  some  time,  and  under  some  clr- 
cnmstances,  closed  against  demands  upon  it. 

The  view  taken  of  this  case  makes  It  un- 
necessary to  consider  other  Interesting  ques- 
tions, suggested  in  the  petition  for  appeal 
and  tn  argum^t 

The  decree  appealed  from  Is  right  AQd 
must  he  affirmed. 

KJUTH,      not  ritting: 

01Tft.  458) 

FILLER  T.  TTLER.> 

(Supreme  Court  of  Appeals  of  Tir^nla.  June 
IS.  1895.) 

JDBI8DICTIOK  OK  AfFEAL— RiOHTB  OF  MaRRIKD 

Woman — Ohasoino  Sefarate  Estate. 

1.  An  appeal  will  not  be  dismissed  on  the 
ground  that  certain  claims  were  asBigned  col- 
luflively,  for  the  ptirposes  of  jurisdiction,  when 
anch  fact  is  not  made  to  appear. 

2.  The  equitable  separate  estate  of  a  mar- 
rled  woman  is  the  creation  of  a  court  of  eqnity, 
and  an  injunction  will  alwayg  be  granted  where, 
necessary  to  ]^rotect  aid,  or  enforce  such  equita- 
ble estate  or  interest,  even  though  stie  may  have 
a  complete  remedy  at  law  under  section  2999  of 
the  Code.  The  jurisdiction  which  courts  of  eq- 
uity had  prior  to  the  enactment  of  a  statute 
conferring  ilke  jurisdiction  upon  courts  of  law  is 
not  taken  away  by  such  statute,  unless  the  stat- 
ute uses  restnctive  or  prohibitory  words, 

1  Reported  by  F.  &  Kirkvatiick,  Bsq,,  of  the 
I^nchbarg  bar. 
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3.  A  married  woman  who  unites  with  her 
busbaod.  by  deed  of  trust,  in  charging  her  inher- 
ited lands  with  the  indiTidna)  debts  of  her  hus- 
band, !■  hia  surety,  and  entitled  to  all  the  rights 
of  a  suretr,  in  the  absence  of  any  agreement  to 
the  contrary. 

4.  Where  it  appears  that  a  married  woman 
allowed  her  land  to  be  mortgaged  for  her  hns- 
band's  debts,  and  that  ahe  was  hia  surety,  she 
will  be  entitled  to  the  relief  of  a  surety,  al- 
though the  bill  proceeds  mainly  upon  other 
giounds,  in  asking  relief. 

5.  The  contracts  of  a  married  woman  can 
only  be  enforced  against  the  statutory  or  equita- 
ble separate  estate  which  she  held  at  the  time 
of  entering  Into  the  contract,  or  so  much  there- 
of as  she  owns  when  decree  is  rendered,  and  not 
against  her  separate  estate  wUdi  was  acquired 
after  the  time  of  malting  the  engagement. 

Appeal  from  circuit  court,  Loudoim  county; 
James  Keith,  Judge. 

BUI  by  Mrs.  Douglas  Tyler  against  one 
Filler,  for  injunctloa.  Decree  for  plaintiff, 
and  d^endant  api>eal8.  Affirmed. 

Alexander  &  Tebba,  for  appellant  W.  E. 
Garrett,  Bppa  Honton.  Jr.*  and  W.  H.  Pi^e. 
for  appdiee. 

BUOHANAN,  J.  The  flrrt  qneatlon  to  be 
disposed  of  apon  tills  appeal  Is  whether  or 
not  this  court  has  jurisdiction  of  It. 

The  appellant  Is  the  owner  of  two  debts 
by  judgment,  ndthw  of  which  amount  to 
the  sum  of  $600,  hut  together  amount  to 
more  than  that  suin.  When  the  suit  was 
Instituted  he  was  the  owner  of  only  one  vt 
the  judgments,  but  before  the  decree  was 
rendered  in  the  canse^  settling  the  rights  of 
the  parties,  he  bad  become  the  owner  of  the 
other  judgment,  by  assignment.  It  is  allied 
in  the  pleadings  of  the  appellee  that  the  as- 
signment was  not  made  In  good  faith,  but 
waa  obttined  merely  for  the  purp(»e  of 
giving  the  appellant  the  tight  of  appeal.  If 
it  was  true  that  the  assignment  was  not 
obtained  in  good  faith,  and  was  merely  color- 
able, In  order  to  give  the  right  of  appeal, 
this  court  would  not  have  jurisdiction;  but. 
In  order  to  defeat  its  jurisdiction,  the  fact 
that  the  alignment  was  not  made  In  good 
faith  must  be  made  to  appear.  Fink  t. 
Denny,  75  Va.  603,  667,  668;  2  Bart  Ch.  Prac 
1113.  The  aralgument  purports,  upon  Its 
face,  to  be  for  value,  and  Is  nnder  seal,  and 
must  be  presumed  to  have  been  made  In 
good  faith.  In  the  absence  of  evidence  to  the 
contrary.  The  motion  to  dismiss  for  want 
of  Jurisdiction  must  therefore  be  overruled. 

The  appellant  Insists  that  hia  demurrer 
to  the  original  bill  ought  to  have  becm  sna- 
talned,  because  the  appellee  had  a  complete 
and  adequate  remedy  at  law. 

The  bUl  was  filed  by  the  wife  of  Douglas 
Tyler  to  oijoln  the  sale  of  certain  personal 
proporty,  (tf  which  she  claimed  to  be  the 
equitable  owner,  and  which  had  been  levied 
upon,  as  the  pro[>er^  of  her  husband^  under 
executions  Issued  upon  the  judgments  owned 
by  the  appellant 

The  bill  alleges:  That  she  and  her  bus-  | 


band  were  married  In  the  year  1868.  That 
her  parents  died  soon  aftorwards,  and  that 
from  them  she  Inhralted  real  estate  of  the 
value  of  $50,000,  and  pmonal  estate  of  the 
value  of  $10,000,  which  came  Into  the  pos- 
session of  her  husband.  That  he  had  UtUe, 
If  any,  property  of  his  own,  and  was  a  man 
without  bustaiess  capadty.  The  result  was 
that  he  had  squandered  the  greater  part  of 
the  p^fional  propwty,  and  become  heavily 
indebted.  That  In  the  year  1885  she  agreed 
with  her  husband  to  conv^  In  fee  one  of 
her  two  tracts  of  land,  inherited  by  her  aa 
aforesaid,  to  satisfy  certain  individual  debts 
of  hw  husband,  and  to  secure  certain  other 
debts  which  he  owed,  and  that  in  coosidera.- 
tion  thereof,  and  contemporaneously  there- 
with, he  undertook  to  snrrotder  and  secure 
to  her  her  inherited,  jjuvperty,  real  and  per- 
sonal, free  from  his  debts.  That  putanant 
to  this  agreement  she  united  with  him  in 
executing  three  deeds  of  trast  upon  her 
lands  to  secure  his  individual  dd>ts  to  the 
amount  of  $l%O0a  The  first  was  executed 
In  18SS,  for  $13,000;  tiie  seoond.  In  1888,  for 
$1,500;  and  the  tUrd,  and  last  in  1880.  for 
$3,50a  Cotomporaneonsly  with  the-  seen- 
tlon  of  the  last-mnitloned  deed  of  trust,  and 
pursuant  to  the  agreement  aforesaid,  her 
husband  conveyed  to  a  trustee  for  her  bene- 
fit, all  the  right,  titie,  and  interest  which 
he  had  in  the  said  real  estate  together 
with  the  pwsonal  property  whldi  belonged 
to  him,  or  which  he  had  any  Interest  in, 
upon  the  lands,  Including  all  stock,  farm- 
ing utensils,  and  furniture.  This  deed  was 
duly  recorded.  She  further  allegea,  among 
othor  things,  that  the  amount  for  which  she 
had  bound  her  lands  by  uniting  in  the  deeds 
of  trust  was  much  more  tlian  the  value  of 
her  husband's  marital  rights  or  Interest  in 
her  property;  that  In  making  such  settle 
ment^  Independent  of  their  agreement,  he 
was  only  doing  what  a  court  of  equity  would 
have  compelled  him  to  do;  that  in  uniting 
in  the  deeds  of  trust,  and  thus  charging  her 
property  with  the  payment  of  her  husband's 
debts,  she  became  his  surety,  and  is  en- 
titled to  all  the  rights  of  a  surety;  that  her 
husband  Is  hopelessly  Insolvent;  that  the 
personal  property  settled  upon  her  has  been 
levied  on  to  satisfy  the  judgments  of  the 
appellant;  that  she  la  threatened  w.ltii  a 
multiplicity  of  suits;  and  that  In  order  to 
prevent  such  sale^  and  to  avoid  such  threat* 
ened  litigation,  she  has  brought  this  suit, 
and  desires  to  have  all  matters  connected 
therewith  litigated,  and,  upon  theae  grounds, 
prays  for  an  Injunction  to  prevoit  a  sale 
under  the  ocecutlons  of  the  appellant,  and, 
upon  a  hearing  of  the  cause,  asks  that  the 
property  embraced  In  the  deed-  of  settiement 
be  decreed  to  be  hers,  and  for  goieial  re- 
lief. 

The  demoirer  to  the  bill,  which,  appellant 
insist^,  the  drcult  cou<,*t  erred,  In  overruling, 
I  is  based  upon  the  ground  that  section  2808 
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of  tiw  Code  of  I88T  pixMda  m  eonqileto  and 
adequate  remedy  at  law.  and  tiiat  a  court  of 
equity  has  no  Jorisdlctlai  of  the  caa& 

Even  It  all  tbe  relief  to  wtalcb  Mn.  Tyler 
was  entitled,  upon  the  facts  stated  In  ber 
bill,  conld  have  been  had  In  a  conri  of  law. 
under  the  section  of  the  Code  referred  to.  a 
conrt  of  eqoi^  would  still  have  had  Jurlsdlc- 
ti«L  Tbe  equitable  separate  estate  of  a  mar- 
ried wcmun  u  tt»  creature  of  a  court  of 
equity,  and  an  Injunction  will  always  be  grants 
ed.  whtte  necessary,  to  [Hx>tect  aid,  or  en- 
force any  equitable  estate  or  Interest  which 
she  may  haTfli.  8  Pom.  Kq.  Jar.  I  1345. 
Courts  of  equity,  havlDg  such  Jurisdiction  be- 
fore die  oiactment  at  tbe  statute  now  found 
in  aectlw  20B9  ot  tbe  Code  of  1SR7  (Herlsers' 
Report  of  Oode  1849,  p.  765,  note),  stUl  re- 
tain it,  although  tbe  statute  may  furnish  a 
complete  and  adequate  remedy  at  law. 
Oonrta  of  equity,  bartng  once  acquired  Juris- 
diction, mev€x  kin  it  because  jurisdiction  of 
the  same  matters  are  given  to  law  courts, 
UDlesa  the  statute  giving  such  jurisdiction 
uses  prohIblt«7  or  restrlctire  words,  1  Bart, 
Gh.  Prac  60k  61.  The  ctanult  court  did  not 
err  in  OTerruUng  the  demurrw. 

Another  error  assigned  is  that  the  drcnit 
court  erred  in  snstalnuig  the  validity  of  the 
deed  of  settlement 

The  record  shows,  as  stated  above,  that  Mrs. 
Tyler  had  united  in  three  deeds  of  trust,  char- 
ging tbe  land  inherited  from  her  parents  with 
tbe  payment  of  debts  amounting  to  f 18,000, 
of  which  sum  more  than  $16,000  remaiiuti 
due  and  unpaid.  It  further  shows  that  her 
bosband  was  60  years  of  age,  and  Is  utterly 
insolvrait;  that  the  annual  rental  value  of  her 
lands  is  fl,SOO;  and  that  tiie  personal  prop- 
er^ onbraced  in  the  deed  of  settlement,  and 
levied  OD,  was  worth  about  9100  more  than 
the  appellant's  debts. 

Mrs.  Tyla  does  not  attempt  to  prove  the 
agreanoit  between  herself  and  husband  set 
up  In  tiie  bUl,  and  her  right  to  relief  upon  that 
gnmnd  Is  wholly  unsupported,  and  vras  aban- 
doned in  argument  by  her  counsel. 

She  rdtes  mtlrdy,  for  relief  upon  the 
ground  that,  whoi  she  united  with  her  hus- 
band in  each  <a  the  three  deeds  of  trust  char- 
gbig  her  maiden  lands  with  hw  husband's  in- 
dividual debts,  she  became  the  Surety  ot  her 
busliand,  and  that  she  Is  entitled  to  all  the 
rights  of  surety,  and  that  since  her  lands  ore 
bound  for,  and  will  h^ve  to  be  subjected  to, 
the  paymoit  ot  those  debts,  which  are  great- 
er In  amount  than  the  value  ot  hsr  Insolvait' 
husband's  rights  in  her  lands,  tbe  conv^ance 
made  tor  her  protecdtu  Is  valid  and  Undlng. . 

Tb»  reecwd  shows  snffldratly,  we  think,  that 
ttM  debts  seemed  by  the  deeds  ot  trust  were 
the  IndiTldual  debts  of  the  husband.  At  least. 
It  appears  that  the  notes  evldtiiclng  sudi  In* 
debtedneas  wen  his  Indlvldnal  notes;  and  in 
the  absence  of  peoot  that  the  mon^  tor  which 
thear  were  given  wait  Into  the  hands  ot  the 
■wife,  for  her  own  use,  as  ber  separate  estate, 
the  presnmptton  Is  that  the  debte  secured  are 


the  debts  of  tiie  husband.  Huntingdon  t. 
Huntingdon,  2  White  ft  T.  Lead.  Cas.  Bq.  pt, 
2,  !».  1929;  Clancy,  Mar.  Worn.  S89,  S90.  • 

It  also  ahovrs  tiiat  the  amount  of  the  hus- 
band's debte  charged  upon  the  wife's  lands 
is  greatff  than  the  value  ot  the  property  con- 
veyed by  the  husband  tor  her  protectioo.  If, 
therefore,  the  wife  can  be  considered  as  the 
husband's  surety,  and  as  ratitied  to  tlie  rights 
ot  a  surety,  against  the  husband  and  his  cred- 
itors, tbe  conv^ance  made  tw  her  benefit 
most  be  sustained. 

It  Is  wdl  settied  in  this  state  that  where  a 
«rife  UDltea  with  her  husband  In  conveying 
her  maiden  lands  atm^ut^,  tbe  isesnmptlon 
is  that  she  gives  to  her  husband  all  hw  In- 
terest ther^;  and  It  Is  buisted  that  the 
same  presumption  arises  when  she  unites  with 
bet  husband  In  charing  h^  lands  with  the 
payment  of  his  debts,  and  that  she  does  not 
thereby  become  his  surely,  unless  there  is  an 
express  agreement  to  that  ^ect 

Gounsd  do  not  tetee  to,  nor  has  the  court. 
In  ite  researches,  been  able  to  find,  any  de- 
dslim  of  this  court  upon  this  questlcm.  It 
was  decided  in  England  at  an  early  day,  viz. 
In  1702,  in  the  case  of  Huntingdon  v.  Hunting- 
don, 2  White  &  T.  Lead.  Cas.  Eq.  pt  2,  p. 
1^,  that  who'e  a  wife  unites  with  her  hus- 
band in  putting  a  mwtgage  upon  her  estete 
ot  inheritance  tat  the  benefit  ot  hex  husband, 
her  estate  was  only  a  surety  for  his  Indebted- 
ness. 

In  the  English  notes  to  that  case  It  is  said 
that  it  la  a  w^-eatabllcdied  g«ieral  rule  that 
whenever  husband  and  wife  mortgage  ber  es- 
tete of  Inheritance  tar  the  boiefit  of  her  hus- 
band, the  wife  ot  heir  will  be  entitled,  after 
the  death  of  the  husband,  to  have  It  exoner- 
ated out  ot  tbe  estate  of  the  husband,  real  and 
personal,  her  estate  b^g  on^  cmsldeced  as 
a  surety  for  bis  debt  Evoi,  It  Is  said,  a  cred- 
itor of  a  wife  may,  upon  the  refusal  ot  her 
n^iresentativea,  flle  a  bill  to  obtain  such  ex- 
onmtlon;  and  a'  number  of  cases  are  (dted  to 
sustain  tbe  stetanent  made  In  the  note,  in- 
cluding decisions  made  by  Lord  Hardwlcke 
and  Lord  Eldon. 

Lord  GhanceUor  Westbury.  tat  the  case  of 
Qleaves  v.  Paine  (decided  in  the  year  1868) 
1  De  Oex,  J.  ft  S.  87,  95,  said:  "The  esteto 
of  the  husband  b^lng  mrarti^ged,  in  the  man- 
ner h«e  described,  for  the  husband's  debt 
the  wife  unquestionably  assumes,  in  the  eye 
of  a  court  ot  equity,  the  character  of  a  sure-' 
ty  tor  the  husband.  Properly  speaking,  she 
Is  not  a  surety,  but  she  Is  so  called,  by  an- 
alogy. She  has  title  to  call  upon  hw  hus- 
band to  exmerate  her  estate  from  tiie  debt" 

The  court  of  appeals  of  New  YoA,  in  sxicb 
cases,  treats  the  wife,  or  ber  estate,  as  the 
surety  ot  tbe  husband,  and,  as  do  the  Eng- 
lish courts,  bcdda  that  she  Is  entitled  to  all 
the  rights  ot  a  surety. 

In  the  case  of  Bank  v.  Bums,  46  N.  T.  170, 
174,  it  wtLB  said:  "The  property  of.  the  wife 
having  been  mortgaged  to  secure  tbe  debt 
ot  her  husband,  she  oompled  tbft  position  of 
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a  surety,  wlUi  all  the  rtgbtB,  legal  and 
equitable,  incident  to  ttiat  relation;  and  the 
defendants,  bavins  ancceeded,  by  Inhoit- 
ance,  to  tbe  estate  and  Interest  of  their  moth- 
er, occupy  the  same  position,  and  are  enti- 
tled to  eroy  d^ense  which  could  have  avail- 
ed to  the  Mlglnal  mortgagw,  had  ahe  lived. 
Gahtt  V.  NIemcerrlCB,  11  Wend.  812;  Locnner 
T.  Wheelwright,  8  Sandf.  Oh.  185;  &nlth  v. 
Townsend,  25  N.  T.  479.*' 

In  IxMxner  r.  Wheelwright,  8  Sandf.  Gb.,  at 
page  135,  It  was  said:  *1  see  no  reason  why 
a  different  rule  should  be  applied  to  the 
wife's  case  from  tliat  which  is  applied  In 
tMiier  instances  of  ivincipal  and  sure^.  If 
I  mortgage  my  fftrm  to  secure  my  friend's 
debt,  and  the  creditor  know  It  is  my  farm, 
I  becMoe  surety  for  my  friend,  and  the  cred- 
ttor  is  bonnd  to'  req>ect  that  relationship. 
The  law  Indidges  him  in  no  presumption  that 
I  intend  to  make  *a  gift  to  my  friend,  or  that 
the  debt  was  secured  in  some  way  for  the 
ben^t  of  my  propwty.  Why  should  such  a 
conjecture  or  presumption  be  applied  to  the 
wife,  in  order  to  disparage  h»  claim  as  sure- 
ty? If  there  should  be  any  dUferent  rule,  it 
ought  rather  to  jwovlde  an  Inference  in  hw 
fAvor  than  to  strain  a  point  against  hm." 

Gkincy,  In  his  work  on  the  Rights  of  Mar- 
ried Women,  says:  "If  wife  Join  her  hus- 
band in  a  morti^ge  of  hw  real  estate  (also 
of  her  sqwiate  estate)  tor  his  debt,  she  will 
be  coniridered,  In  equity,  as  his  creditor." 
Clancy.  Mar.  Worn.  68B. 

**Where  a  wlfie,"  he  says,  "Joins  her  husband 
In  a  mortgage  of  her  estate  tot  his  debt,  the 
Inference  drawn  by  a  court  of  equity  frmn 
these  circumstanceB  Ifl  that  she  Intends  to 
be  repaid;  and,  erea  though  the  equity  of  re- 
d«nptlon  should  be  reserved  to  the  husband 
and  his  helnn,  stUl  there  Is  a  resulting  tnist 
to  the  wife^  after  tha  objects  of  the  moit- 
gage  have  been  satined."  Olancy,  Mar. 
Worn.  590;  1  Bish.  Har.  Wtnn.  |  OM. 

Tbe  strongest  reason  urged  against  holding 
that  the  wife^  nnder  such  drcnmstancee, 
stuHild  be  treated  as  a  surely,  is  that  It  will 
encourage  the  p»petratlon  of  frauds  upon 
the  part  of  hnaband  and  wife.  The  o^ppot- 
tnnity  for  fraud  in  cases  where  the  wife 
unites  with  het  husband  in  charging  her  real 
estate  with  his  Individual 'debts  cannot  be 
very  great,  since  her  title  to  bee  lands  will 
g^ierally  appear  of  record,  as  will  also  the 
mortgage  or  deed  ot  trust  charging  them, 
and  the  credltm  of  the  husband  will  have 
all  the  necessary  means  of  ascertalnli^  the 
ownership  of  the  lands,  and  the  character  of 
tbe  charges  thwemi.  But,  If  It  were  other- 
wise, the  wife  cannot  be  deprived  of  her 
rights  simply  because  the  relation  between 
her  and  bra  husband  may  enable  him  the 
more  easily  to  defrai^  bis  creditors.  The 
English  courts,  as  above  sbown,  treated  her, 
in  such  cases,  as  a  surety,  when  the  rules  of 
tlie  cnnmon  law  pravaUed  In  aU  their  rigor, 
and  the  rights  of  tbe  wife  were  much  less 
liberally  dealt  with  tlian  now. 


(Va. 

Both  upon  principle  and  i«-ecedait  we  think 
that  a  married  woman  who  unites  with  her 
husband,  by  mortgage  or  deed  of  trust,  In 
diaiging  bar  Inherited  lands  with  the  individ- 
ual debts  of  her  husband,  should  be  conftlder- 
ed  as  the  sure^  of  her  husband,  and  entitled 
to  all  the  rights  of  a  surety,  In  the  absence  of 
any  agreement  to  the  contrary. 

In  this  case  the  consideration  furnished  by 
the  wife  was  ample  for  tbe  settlemrait  made 
upon  her  by  her  husband,  and  the  circuit 
court  rightly  held  that  the  deed  at  settlement 
was  valid. 

It  Is  claimed  by  ttw  appdiant  tiiat  the  set- 
tlement made  tipon  Hit.  Tyler  by  her  hus- 
band cannot  be  sustained  upon  tbe  ground 
that  she  was  his  surety,  because  no  such  case 
Is  made  in  her  bilL  It  is  true,  the  bill  Is 
chiefly  based  up<m  the  agreement  betweoi  her 
and  her  husband  alleged  to  have  been  made 
In  the  yeu- 1885;  but  the  facte  which  show 
ttiat  she  wta  her  husband's  surety  are  fiilly 
stated  in  the  bfll.  and  It  is  also  distinctly  al- 
leged that  die  was  his  surety,  and  she  aAs 
for  all  tbe  protection  to  which  she  is  entitled 
as  surety.  It  would  have  been  better  plead- 
ing to  have  stated  ber  case  as  surety  more 
fully,  but  we  think  the  allegations  and  prasrer 
of  the  bill  are  snfflt^nt  to  entitle  her  to  the 
relief  granted  her  by  fbe  chrcult  court 

The  appellant  insists  that  if  it  be  held  that 
such  conv^anoe  is  vaUd*  and  that  Hrs.  Tyler 
became  the  owner  of  the  property  thereby  con- 
veyed for  her  own  s^nrate  use,  free  from  the 
debte  of  ber  husband,  still  die  Is  bound  for  the 
Judgment  of  the  Fatapsco  Guano  Onnpany 
aKftlnst  her  husband  and  the  appdiant,  and 
which  has  been  paid  by  the  latter,  because  the 
note  upon  which  that  Judgment  is  founded  Is 
the  Joint  note  of  ber  husband  and  herself. 
This  as8lgnm«it  ot  error  cannot  be  sustained. 
When  she  signed  the  note  i^Km  whldi  the  ap- 
pellant's Judgment  Is  fbunded,  she  owned  no 
separate  estate.  This  note  was  executed  ^or 
to  July,  1890,  when  ttie  deed  of  settiement 
was  mad&  The  agreement  set  up  in  the  bill 
between  Bfrs.  Tyler  and  hw  husband,  by 
which  he  undeito(A  to  make  a  settlement  up- 
on her,  was  prlw  to  the  execution  of  the  note: 
but  that  agreement  was  not  proved,  and  no 
rights  wore  acquired  under  It  by  the  wife. 
Unless  the  wife  had  tbe  power  to  charge  her 
separate  estate  acquired  after  tbe  note  was 
flxecnted  upon  whkh  aiQ»ellant's  Judgment  was 
founded,  the  note  was  a  mere  nullity,  as  to 
.her.  The  agreemmte  of  a  married  woman 
differ  tnm  ccmtracto  ivoper,  inasmuch  as 
th^  give  rise  to  no  personal  remedy  against 
tbe  married  woman,  but  only  to  a  remedy 
against  her  s^iarate  estate. 

This  court  held  In  Crockett  v.  Doriot,  85  Ta. 
240,  8  8.  E.  128,  that  the  statutoty  separate 
estate  ot  a  married  woman  could  not  be  sub- 
jected for  her  ens^gemente  eotoed  into  prior 
to  tbe  acqutaluon  of  sudi  estate.  Thcn^  Anea 
not  seem  to  be  any  reason  why  tlie  rtde  should 
be  different  In  the  case  of  equitable  separate 
ostatew 
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Thegronnd  uponwhteh  conrtsof  equity  hare 
sabjected  her  equitable  separate  estate  forber 
engagements  has  been  tbat  both  she  ana  the 
party  with  whom  she  made  her  engagements 
dealt  with  reference  to  ha  existing  separate 
estate.  Mr.  Praneroy  1^  down  what  seems 
to  be  the  correct  «ide  upon  the  subject,  as 
follows:  "It  a  married  woman,  having  sep? 
amte  estate,  enten  Into  an  engagemoit  which, 
If  she  were  a  f^me  sole,  would  constltnte  a 
personal  obligation  against  her,  and  In  enter- 
ing Into  flucb  engagement  she  purports  to 
contract,  not  tm  her  husband  (1.  e.  not  In 
behalf  of  her  bnsband,  as  his  agent),  but  for 
liendf,  and  tm  the  credit  of  her  -separate  es- 
tate and  It  was  so  Intended  by  her,  and  so 
and«r8tood  by  the  person  with  whom  She  Is 
contracting,  that  constitutes  an  oUlgatlm  for 
.which  the  person  with  whom  she  Is  contract^ 
Ing  has  the  riglit  to  malm  her  separate  estate 
UablOL"    8  Pom.  Eq.  Jur.  1 112L 

Tested  by  this  rule.  It  Is  clear  that  the 
equitable  separate  estate  acquired  aft«  her 
engagements  bad  been  entered  into  cannot 
he  subjected  for  tb^r  paym^t,  fra- neither  she 
nor  the  party  with  whmn  she  entwed  Into 
her  «igsgementB  can  be  presumed  to  bare 
dealt  with  reference  to  what  did  not  exist 
when  the  engagements  were  made. 

We  ore  of  cvhilon  that  iba  contracts  or  en- 
gagemoits  of  a  married  woman  can  mdy  be 
■enftjrced  against  the  equitable  separate  estate 
which  she  held  at  the  time  of  entering  Into 
the  engagement,  or  so  much  thereof  as  she 
-owns  when  decree  Is  rendered,  and  not  asalast 
oqnttaUe  s^»arate  estate  which  was  acquired 
after  the  time  of  mating  the  engagemoit. 

We  are  of  otdnlon  that  there  is  no  errtM-  In 
the  decree  complained  of,  and  tiiat  it  should 
be  affirmed. 

KEITH,  P..  not  bitting; 


in  Ta.  t92) 

LAGORIA  et  al.  r.  DOZIBR.t 

(Suivenw  Court  of  Appeals  of  Virginia.  June 

13,  1895.) 

Debd  Kxchakqiso  Land— Constbdotion— E/bct- 

MBKT— EVIDBNOB  OF  TrDST— ADVKRBB  PobSBS- 
— As  BETWEEN  COTBNANTS — EtIDENCB. 

1.  A  deed  for  the  exchanse  of  real  estate 
recited  tiiat  R.,  one  of  the  parties,  owned  a  cer- 
tain  lot,  and  that  the  other  parties  (H.  and  his 
wife)  owned  another  lot;  that  H,  and  wife,  in 
consideration  of  R.'s  lot  and  $700,  deeded  their 
lot  to  R.,  and  R.  granted  his  lot  without  nam- 
ing anr  grantee.  Held,  that  the  title  to  the  lot 
formerly  owned  b;  R.  was  vested  in  H.  and 
his  wife  Jolntiy,  although  the  title  to  the  lot 
glTHi  by  them  in  exchan^  stood  in  H.  alone. 

2.  In  an  action  of  ejectment,  in  which  one 
party  claims  under  a  deed  to  H.  and  wife,  evi- 
dence that  the  consideration  for  the  deed  passed 
from  H.  alone  is  inadmissible. 

3.  The  fact  that  a  deed  by  a  husband  and 
wife  recites  that  the  land  is  the  same  piece 
which  was  sold  and  conveyed  to  the  husband 
-by  a  certain  deed  is  not  incODsistent  with  a 


I  Reported  by  F.  8.  Klrkpatrick,  Esq..  of  the 
.Xomcdibarg  bar. 


constrnction  of  the  deed  so  referred  to  as  be- 
ing to  both  the  husband  and  the  wife. 

4.  The  receipt  of  profits  and  the  payment 
of  taxes  by  a  cotenant  is  not  such  an  ouster  of 
another  cotenant  as  to  give  rise  to  adverse  pos- 
■essitm. 

Brror  to  corporation  court  of  Norf  (dk. 

Writ  of  error  by  one  Lagorta  and  others  to 
a  Judgment  In  fftvor  of  one  Doder.  Affirmed. 

Walke  &  Old,  for  plaintiffs  in  error.  Loy- 
all  &  Taylor,  for  defendant  In  error. 

KEITH,  P.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  corporation  court  of  tbe  city 
of  N<»tolfc  rendered  In  an  action  of  eject- 
ment Tbe  record  discloses  the  following 
facts:  On  the  Slst  of  August,  In  the  year 
1860,  a  deed  was  eptered  into  between  Rob- 
ert Rhea,  of  tbe  one  part,  and  Clement  Hill 
and  Hahala  HIU,  his  wife,  of  tiie  city  of 
Norfolk,  of  the  other  part  The  deed  la  as 
follows:  "This  deed,  made  this  thlrty-flrst 
day  of  August  In  the  year  eighteen  hundred 
and  sixty,  betwera  Robert  Rhea,  of  the  city 
of  NM^olk,  of  the  one  part,  and  Clement 
HUl  and  Mahala  H.,  his  wife,  of  the  dty  of 
Norfolk,  of  tbe  other  part  Whereas,  the 
said  Robert  Rhea  Is  seised  of  a  certain  lot  of 
land,  lying  and  being  situate  In  the  dty  of 
Norfolk,  on  the  comer  of  Chapel  and  Fa]k> 
land  streets,  and  bounded  as  follows:  Be- 
ginning at  a  point  three  feet  from  the  Une  of 
the  lot  of  said  Robert  Rhea,  now  occupied 
by  Mrs.  Jane  Ashley,  and  running  on  a  line 
parall^  to,  and  three  feet  distant  from,  tbe 
Une  of  tbe  said  lot  now  occupied  by  the  said 
Ashley  (for  the  purpose  and  so  as  to  leave  a 
three-foot  lane  betwe«i  tbe  lot  now  cm- 
T^ed  and  the  said  ronalnlng  lot  of  Robert 
Rhea),  to  the  line  of  the  lot  of  James  B.  Bar- 
ry; tibence  eastwardly  along  tbe  line  of  the 
lot  of  the  said  Barry  to  Chapid  street;  thence 
along  the  Une  of  Chapel  street  to  Its  Intersec- 
tion with  the  line  of  Falkland  street;  thmce 
along  the  line  of  Falkland  street  to  tbe  place 
of  beginning.  And  whweas.  the  said  Clem- 
ent Hill  and  Mahala  H.,  bis  wif^  are  seised 
of  a  certain  lot  In  the  dty  of  Norfolk,  lying 
and  being  on  the  comer  of  Church  and  Uoee- 
ley  streets,  bounded  as  follows:  Beglnnli^ 
at  th&  line  of  Bmjamln  HUl  at  Its  Intersec- 
tion wlUi  Church  street,  and  running  along 
the  line  of  tbe  lot  of  tbe  said  BenJ.  HUl  erne 
hundred  and  nine  feet  to  tbe  line  of  the  lot 
of  Mary  Brown;  thence  along  the  Une  of  the 
lot  ot  MaJ7  Brown  thirty  feet  to  Mosdey 
street;  thence  along  tbe  line  of  Moseley 
street,  to  the  Intwsection  with  Church  street: 
tbence  along  Church  street  to  the  place  of 
beginning.  And  whereas,  the  said  parties  of 
the  first  and  second  parts  are  desirous  of  ex- 
changing their  said  lots,  the  one  for  the  oth- 
er, and  upon  the  tmms  and  for  the  consid- 
erations borelnaftar  expressed:  Now,  this 
deed  wltnessetb  that  the  said  Robert  Rhea, 
for  and  In  consideration  of  the  premises  and 
the  grants  and  covoiantB  hereinafter  men- 
tioned, doth  grant,  with  general  warranty, 
all  that  lot  of  land  lying  and  being  in  the 
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cits'  of  Norfolk,  on  the  corner  of  Gfaapel  and 
Falkland  streets,  u  bereinbefore  deecribed, 
with  the  appurtenances,  reserving  to  blm,  the 
said  Rhea,  the  three-foot  lane  next  his  eatd 
lot,  now  occupied  by  Mrs.  Jane  Ashley. 
And  this  deed  further  wltnesseth  that  the 
said  Clement  Hill  and  Mahala  H.,  his  .wife, 
for  and  in  cfmsideratlon  of  the  premises  and 
grant  and  coTenants  herein  contained,  and 
the  sum  of  seven  hundred  dollars  to  them  in 
hand  paid  at  or  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof 
IB  hereby  acknowledged,  doth  grant,  with 
general  warranty,  unto  the  said  Robert 
Bbea,  all  that  lot  of  land,  with  the  appurte- 
nance thereto  belonging,  lying  and  being  in 
the  city  of  Norfolk,  on  the  corner  of  Church 
and  Moe^ey  streets,  and  bounded  by  the 
lots  of  Benjamin  HIU  and  Mary  Brown,  here* 
inbefore  described.  And  the  said  parties  of 
the  first  and  second  parts  do  mutually  cove- 
nant and  agree  that  they  have  good  tight  to 
make  ctuTeyance  of  the  lots  of  land  hereby 
conveyed  to  each  other;  that  they  have  done 
no  acts  to  Incumber  the  said  lots;  that  they 
shall  have^  respective,  quiet  possession  of 
said  lots,  free  from  all  Incumbrances;  and 
that  they  will  mutually  execute  such  further 
assurances  of  the  said  land  as  may  be  requi- 
site. Witness  the  following  signatures  and 
seals:  Robert  Rhea.  [SeaL]  Clement  Hill. 
[Seal.]  Mahala  H.  Hill.  [Seal.]'' 

This  deed  fulfills  all  the  essential  conditions 
ot  a  deed  of  exchange.  The  only  peculiarity 
about  it,  and  the  one  out  of  which  this  con- 
troversy arises,  is  that  It  wholly  omits  to 
name  any  grantee  from  Robert  Rhea  of  the 
lot  or  parc^  of  land  conv^ed  by  him;  but 
I  apprehend  that  this  omission  may  be  sup- 
plied, .and  full  effect  may  be  given  to  the  In- 
stroment,  if,  npon  an  inspection  of  the  deed, 
enough  shall  appear  to  enable  the  court  to 
say  in  whom  the  title  to  the  lot  vested.  It 
Is  a  familiar  principle  that  courts  will  so 
construe  the  conducts  of  parties  ut  res  mag- 
Is  valeat  quam  pereat  Applying  this  rule, 
and  remembering  always  that  it  is  the  duty 
of  courts  to  give  effect  to  the  true  Intent  of 
the  parties,  ascertained,  not  by  straining  the 
signification  of  words  so  as  to  reach  w^t  to 
the  court  may  appear  a  more  rational  or 
more  equitable  construction  than  that  to  be 
deduced  from  the  language  actually  employ- 
ed, but  by  construing  the  language  used  in 
accordance  with  its  common  and  usual  ac- 
ceptation, and  searching  the  entire  writing 
In  which  the  parties  have  seen  fit  to  set  out 
their  agreement. 

Confining  our  view  to  the  deed  itself,  we 
find  that  it  declares  that  Clement  HIU  and 
Mahala,  his  wife,  are  seised  (that  Is  to  say, 
possessed)  of  a  freehold  in  a  lot  of  land,  de- 
scribing their  interest  therein  In  the  precise 
terms  employed  to  describe  the  interest  of 
Robert  Khea  In-  the  lot  conveyed  by  him. 
Robert  Rhea  is  named  as  "party  of  the  first 
part."  Clement  Hill  and  Mahala,  his  wife, 
are  named  as  "parties  of  the  second  part." 


The  lots  owned  by  tbem  are  described,  and 
the  Instrument  states  that  the  parties  of  the 
first  and  second  parts,  being  seised  of  their 
respective  lots,  desire  to  exchange  than,  the 
one  for  the  other;  Robert  Rhea  paying,  ia 
addition,  $700  in  cash  to  Clement  EOU.  Apt 
words  to  convey  the  lots  are  employed,  and 
the  usual  covenants  are  introduced;  the  only 
thing  unusual  about  the  paper  b^ig,  as  be- 
fore observed,  the  omission  of  the  names  of 
the  grantees  from  Rhea,  nils  b^ng  a  deed 
of  exchange,  the  party  who  granted  to  Bhea 
must,  of  necessity,  be  his  grantee.  Hie  deed 
describes  Clement  HUl  and  Mahala,  bis  wUe^ 
as  the  parties  ot  the  second  part  (not  the  one 
more  than  the  othor);  and  unless  some  role 
or  principle  of  law  or  <^  coDstmctlmL  can  be 
shown  which,  under  snch  circumstances,  re- 
quire* the  exclusion  of  Mahala,  I  can  see  no 
reason,  in  the  nature  of  things,  why  her 
name  should  not  be  Introduced  as  well  as 
his.  They  are  declared  to  be  sdsed  ot  the 
lot  which  they  conveyed  to  Bhea;  they  (the 
two  together),  and  in>t  either  one  of  them,  bj 
the  express  tjsrms  of  the  deed,  are  the  pais 
ties  of  the  second  part;  and  It  Is  with  them, 
as  parties  of  the  second  part,  and  not  with 
either  of  them  individually,  that  the  party 
of  the  first  part  contracts.  And  finally  ."the 
said  parties  of  the  first  and  second  parts  do 
mutually  covenant  and  agree  that  they  have 
good  right  to  make  conveyance  of  the  lots  of 
land  hereby  conveyed  to  each  other;  that 
they  had  done  no  acts  to  Incumber  the  said 
lots;  that  they  shall  have,  respectively,  quiet 
possession  of  said  lots,  free  from  all  incum- 
brances; and  that  they  will  mutually  exe- 
cute such  further  assuiances  of  the  said  land 
as  may  be  requisite."  It  Is  to  them  as  parties 
of  the  second  part,  and  not  to  eitbw  of  them 
individually,  that  Rhea  must  be  b^,  under 
the  terms  of  this  deed,  to  have  conveyed  the 
lot  Does  tills  result  violate  any  rule  or  pol- 
icy of  the  law?  Is  it  a  thing  unheard  of 
that  a  man  should  thus  make  provision  for 
his  wife?  May  not  the  tellnqulsbment  of 
her  dower  Interest  in  the  more  valuable  par- 
cel of  land  have  furnished  the  consideration 
for  the  interest  thus  vested  in  her  by  tills 
deed?  If  this  be  the  legitimate  construction 
to  place  upon  this  deed,  we  have  nothing  to 
do  but  so  to  decide.  But  the  idea  seems  to 
be  entertained  that  this  view  does  not  reflect 
the  intent  of  the  parties,  because,  as  Is  al- 
leeed,  the  whole  consideration  moved  from 
Clement  HIU.  In  the  first  place,  there  Is 
nothing  to  show  that  such  an  intention  ex- 
isted as  that  Clement  Hill,  and  he  alone, 
sibould  be  the  grantee  in  fee.  That  assump- 
tion, if  not  whoUy  gratuitous,  rests  for  its 
sole  support  upon  the  deed  from  Capps  to 
Hill  set  out  in  the  record.  If  the  deed  of 
August  31,  1860,  as  written,  does  not  accu- 
rately set  forth  the  contract  of  the  parties; 
if,  by  mutual  mistake,  it  falls  to  contain  that 
which  the  parties  intended  it  should  con- 
tain,-"theu  I  apprehend  that  a  bUl  in  equity 
Is  the  proper  mode  by  which  to  seek  retorma- 
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tloo  of  the  instniment.  Certainly,  a  court  of 
law  Is  powerless  to  furnish  any  such  retiet. 
We  cannot,  In  the  construction  of  this  deed, 
look  outside  of  Its  context  It  is  plain  anit 
unambiguous.  To  seek  elsewhwe  for  Its 
true  construction  would  be.  In  effect,  to  re- 
form It.  If,  by  consnltlng  other  papers  filed 
in  the  record,  the  construction  of  this  deed 
is  to  be  contn^ed,  fbea  these  papers  are,  In 
mj  Judgment,  inadmissible  for  any  such  pur* 
pose;  for  that  would  be,  in  effect,  not  to 
Interpret  this  deed,  but  to  make  a  new  on& 
Looking  to  this  deed,  and  to  this  deed  only, 
In  order  to  ascertain  the  Intaoticm  of  the 
parties,  there  would  seem  to  be  no  room  tor 
doubt  that  the  names  of  both  Clement  Hill 
and  Mahala,  hla  wife,  must  be  read  Into  the 
deed,  as  grantees  therein.  This  beluff  the  le- 
gal effect  of  the  deed.  It  would  seem  to  be 
clear  that  tt  vested  the  legal  title  Jointly  in 
than.  If  this  be  so,  then  any  evidence  show- 
ing, or  tending  to  show,  that  the  consid«a- 
tlon  for  the  conveyance  by  Robert  Rhea 
moved  frtxn  Clement  Hill  only,  and  that, 
therefore,  the  conveyance  must  be  CMistrued 
as  Intended  tor  his  bcsi^t  only,  would  be.  In 
effect,  to  set  up  a  resulting  trust  in  Clement 
Hill;  aud  this,  I  apprehend,  cannot  be  done 
in  a  court  of  law.  If,  therefore,  we  were 
permitted  to  look  beyond  the  Instrument  for 
evidence  to  aid  In  Its  construction  in  a  case 
in  which  the  paper  to  be  construed  prraented 
no  ambiguity,  the  only  effect  of  the  evidence 
to  which  our  attention  has  been  Invited,  to 
wit,  the  deed  from  Wilson  Capps  to  Hill,  dat- 
ed the  6th  of  October,  18S7,  would  be  to  show 
that  the  ctmslderatlon  for  this  exchange  con- 
summated by  the  deed  under  consideration 
moved  from  Clement  HUI,  and  therefore  cre- 
ated, or  tended  to  create,  a  resulting  trust  in 
him.  But,  inasmuch  as  a  court  of  law  Is  in- 
capable of  dealing  with  interests  of  this  na- 
ture, it  would  avail  the  plaintiff  nothing  In 
this  case. 

Nor  do  we  think  that  the  deed  of  the  28th 
of  September,  1860,  trom  Clement  Hill  and 
his  wife  to  George  Newton,  throws  any  light, 
by  which  we  can  be  guided,  upon  the  diffi- 
culty in  this  case.  It  Is  true  that  deed  con- 
veys a  part  of  the  land  which  was  conveyed 
by  Robert  Rhea  to  Clement  Hill  by  the  deed 
under  Investigation,  but  th«-e  la  nothing  In 
the  deed  to  Newton  inconsistent  with  the  con- 
stmction  placed  upon  the  deed  from  Robert 
Rhea  to  Clement  Hill  and  wife  by  the  cor- 
poration court  The  deed  to  Newton  recites 
that  "it  Is  the  same  piece  or  parcel  of  land 
which  was  sold  and  conveyed  to  the  said 
Clement  HUI  by  Robert  Rhea  by  deed  of  rec- 
ord In  the  clerk's  office  of  the  court  of  the 
corporation  of  the  city  of  Norfolk,"~-the 
fact  b^ng  that  it  Is  not  the  same  piece  ov 
parcel  of  land  which  was  so  nld  and  eoa- 
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veyed,  but  only  a  portion  of  It;  and,  even 
though  Clement  Hill  and  Mahala  HUI,  bis 
wife,  had  been  Jointly  seised  of  the  undivid- 
ed tract,  the  most  that  could  be  made  of  this 
deed  Is  that  Clement  HlU  and  Mahala  HUI, 
being  so  Jointly  seised,  conveyed  a  part  there- 
of to  George  Newton,  the  effect  of  which 
would  be,  with  respect  to  the  residue  not 
conveyed,  that  Mahala  Hill  would  be  entitled 
to  so  much  thfflwf  as  would  make  her  share 
equal  to  that  of  her  cotenant,  be  being  char- 
ged in  the  partition  (had  such  partition  been 
made)  with  the  portlcm  thus  aolA.  I  am  of 
(pinion,  therefore,  that  this  assignment  of 
error  Is  not  well  taken,  and  that  tbe  corpora- 
tion court  did  not  err  In  h<^dlng  that  under 
the  deed  of  the  31st  of  August,  1860,  Clemoit 
HUI  and  Mahala,  his  wife,  took  a  Joint  es- 
tate, in  fee,  in  the  lot  of  land  conveyed  by 
Robert  Rhea. 

The  agreed  facts  In  the  case  show  "that 
Clemwit  HlU  was  in  actual,  open,  continu- 
ous, exclusive,  and  notorious  possession  ot  the 
land  frmn  the  time  of  Mahala's  death  until 
he  conveyed  it  to  A.  Lagoria;  that  during 
that  time  Ire  received  the  profits,  and  paid 
the  taxes;  that  A.  Lagoria,  and  those  clalu> 
Ing  nnder  him,  have  been  in  actual,  open, 
continuous,  exclusive,  and  notorious  posses^ 
slon  of  the  land  from  that  time  until  the 
present"  It  appears  that  Mahala  HUI  died 
In  1864;  that  the  plaintiff  in  error  attained 
his  majority  on  the  30th  of  April,  In  the  year 
1872;  and  that  the  deed  to  A.  Lagoria  of  the 
land  in  controversy  was  made  In  Angust,- 
1881.  Upon  the  death  of  Mahala  Hill,  thera 
having  been  no  Issue  bom  to  her  marriage 
with  Clement  HlU,  h^  interest  In  this  land 
vested  In  her  son,  as  her  sole  heir,  and  ho 
became  tenant  In  common  with  Clement  HllL 
With  respect  to  persons  so  situated,  it  Is 
well  settled  that  the  possession  of  on^ 
though  exclusive,  does  not  amount  to  a  dls- 
s^sin  of  the  cotenant  As  was  said  by  Judge 
Marshal]  in  McClang  v.  Ross,  5  Wheat  116, 
"a  sUent  possession,  unaccompanied  with 
any  acts  which  amount  to  an  ouster,  or  giv- 
ing notice  to  the  cotenant  that  his  possession 
is  adverse,  cannot  be  construed  into  an  ad- 
verse possession."  It  is  held  that  the  mere- 
est  receipt  of  pn^ts  and  the  payment  of 
taxes  is  not  such  an  ouster.  These  princi- 
ples seem  to  be  thoroughly  weU  established 
in  this  court  See  Rowe  v.  Bentley,  29  Grat 
760;  Purcell  v.  Wilson,  4  Grat  IC;  Hannon 
V.  Hounihan,  85  Va.  429,  12  S.  B.  157;  Creek- 
nur  V.  Creekmur,  75  Va.  436.  We  are  there- 
..ore  of  opinion  that  the  claim  of  adversary 
possession  relied  upon  by  the  plaintiff  In  er- 
ror Is  not  under  the  circumstances  of  this 
case,  sustained.  We  are  therefore  of  opln- 
■oD  that  the  Judgment  complained  of  must  be 
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(81  Va.  509) 

LIGHTFOOTS  ADM'R  T.  GREEN'S 
ADM'X.i 

(Supreme  Coart  of  Appeala  of  Virginia.  June 
13, 1895.) 

Limitation  or  Action  —  Assignmkkt  ot  Boni>— 
Right  or  Rbcol'hsb  aoaimst  Asbiokor-' 
Frbbcmption  o*  PATMBin-. 

1.  There  is  a  reeognired  diBtinction  between 
the  statute  of  limitationa,  and  the  preaumption 
of  payment  from  the  lapse  of  time,  tne  condition 
of  the  parties,  and  their  relations  to  each  other. 
In  the  former  case  the  bsr  is  absolute.  In  the 
latter  it  is  denominated  "natural  presumption  of 
payment,"  and  may  be  rebutted. 

2.  Is  July,  1875,  G.  assigned  to  L.  the  bond 
of  W.,  bot  retained  possession  thereof,  and 
agreed  to  remain  bonna  to  L.,  as  assignor  of  the 
bond,  and  to  collect  the  same  without  charge, 
and  to  account  for  the  same,  reserving  the  right 
to  take  such  steps  as  he  thought  proper  to  en- 
force it.  The  bond  was  dated  October  21, 1872, 
and  was  secured  by  real  estate.  L.  died  June, 
1S82;  and  G..  April,  1884.  Hdd,  that  the  stat- 
ute of  limitations  did  not  run  against  L.,  or  his 
personal  representatiTes,  in  favor  of  G.,  as  long 
as  the  bond  of  W.  was  not  barred  by  the  stat- 
ute, and  G.  lived,  and  was  capable  of  performing 
the  duties  assumed  by  him  under  the  assign- 
ment. 

3.  The  lot  Qpon  which  said  bond  was  se- 
curod  was  sold  in  August,  1881.  and  purchased 
by  G. ;  but  it  was  not  shown  that  L.,  who  was 
old,  infirm,  and  confined  to  his  house,  12  miles 
from  the  place  of  sale,  knew  anything  about  the 
sale.  Bad,  that  G.  occupied  the  position  of 
trustee  for  L.,  and  the  statute  did  not  begin  to 
run  from  the  time  of  said  sale. 

4.  Prior  to  G.'s  death,  his  son  went  into  his 
office,  and  remained  there  until  his  death.  The 
son  testified  that  it  was  not  probable  that  his 
father  paid  L.  the  amount  of  said  bond  after  he 
(the  son)  went  into  the  office;  that  after  his 
father's  deaUi  he  undertook  to  arrange  his  pa- 
pers, and  file  the  receipts  alphabetically:  and 
that  after  the  office  was  burned  he  found  two 
receipts  from  L.  to  G.,  but  neither  referred  to 
said  Dond.  It  appeared  that  G.  was  a  careful 
lawyer,  preserving  all  his  receipts,  and  would 
hardly  hiave  paid  said  bond  without  taking  a 
receipt  There  was  in  evidence  a  copy  of  a  gen- 
eral settlement  between  G.  and  L.  in  July,  1881, 
covering  all  transactions  from  I860;  but  the 
bond  was  not  mentioned,  nor  did  G.  list  the  bond 
for  taxation  as  his  assete.  that  thex6  was 
no  presumption  from  said  facts  that  O.  had  ever 
paid  the  bond. 

Appeal  from  circuit  court,  Golpeper  conn^. 

Edward  LIgbtfoot's  administrator  appeals 
from  a  decree  against  bim  and  in  favor  of 
James  W.  Green's  administratrix.  Reversed. 

Rixey  &  Barbour,  for  appellant  G.  D. 
Gray,  R.  T.  Greoi,  and  Ja&  W.  Gieen,  for 
appellee. 

CARDWELL,  J.  Edward  Lightfoot  held 
a  debt  against  the  estate  of  F.  F.  Henry,  de- 
ceased, which  debt  on  the  16th  day  of  July, 
1875,  amounted  to  the  sum  of  $1,101,  and  for 
the  aocommodatlon  of  James  W.  Green,  exec- 
utor of  F.  F.  Henry,  deceased,  took  in  settle- 
ment of  bis  claim  an  assignment  of  a  bond  of 
Settle  M.  Wevv  to  Green,  dated  the  21st  day 
of  October,  1872,  for  the  sum  of  $000,  with 
interest  from  the  date  thereof  at  8  per  cent. 


1  Rmorteil  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
tijnchburg  bar. 


per  flnmiwi  until  paid,  and  payable  one  year 
after  its  date.  Hils  bond  was  secured,  as 
stated  in  the  assignment,  by  a  lien  on  real 
estate  and  otherwise;  the  lien  on  the  real 
estate  consisting  of  a  vendor's  Hen  reserved 
and  a  deed  of  trust  on  a  house  and  lot  In  the 
iown  of  Culpeper  conveyed  by  James  W. 
Green  to  Bettle  M.  Wew's  trustee,  and  the 
Qtber  security  spoken  of  appears  to  have  been 
an  assignment  of  Bettle  M.  Wew's  interest 
In  some  property  or  estate  In  the  county  of 
Fauquier,  and  the  assignment  referred  to  Is 
In  the  following  words,  to  wit:  "For  value 
received,  I  assign  to  Edward  Lightfoot  the 
bond  of  Bettle  M.  Wevv  to  myself,  dated  2nd 
day  of  October,  1872,  for  nine  hundred  dol- 
lars ($900.00),  payable  one  year  after  date 
with  Interest  from  date,  until  paid,  at  the  rate 
of  eight  per  centum  per  annum,  which  Irand 
Is  secured  by  a  Um  on  real  estate,  and  other- 
wise; and  I  agree  to  continue  botmd  as  as- 
signor of  said  bond,  to  said  Ugbtfoot,  without 
bis  taking  any  steps  to  enforce  ttae  payment 
thereof;  he  leaving  the  said  bond  In  my  pos- 
session for  collection  In  such  manner  as  I 
think  proper,  and  I  agreeing  to  collect  the 
same  without  fe^  commission,  or  other  charge, 
and  to  account  to  him  for  the  whole  amount 
of  said  bond;  said  Lightfoot;  through  John 
Lightfoot,  having  accepted  of  said  assignment 
for  my  accommodation.  In  payment  of  his 
debts  against  the  estate  of  F.  F.  Henry,  de- 
ceased, of  which  I  am  the  executor.  James 
W.  Green."  Edward  Lightfoot  died  about 
June,  1882,  leaving  a  will  appointing  John 
T.  Lightfoot,  bis  son,  his  execator,  and  his 
wife,  Ann  V.  Lightfoot,  his  executrix,  but 
John  T.  Lightfoot  alone  qnallfied  ondw  the 
appointment  James  W.  Green  died  April  1, 
1884,  leaving  a  will  appointing  his  wife,  Ann 
S.  Green,  bis  executrix,  and  who  duly  quali- 
fied as  such.  After  the  death  of  Green,  and 
In  February,  188&,  James  L.  Kempo:,  who  had 
qualified  as  administrator  d.  b.  n.  c.  t  a.  of 
Edward  lightfoot,  decMsed,  In  tbe  place  and 
stead  of  John  T.  Lightfoot,  wbo  had  .been  pw- 
mltted  to  resign  as  executor,  filed  his  bill  of 
complaint,  on  behalf  of  himself  and  all  other 
creditors  of  James  W.  Green,  deceas^,  in  the 
circuit  court  for  the  county  of  Culpeper,  seek- 
ing to  recover  of  Green's  estate  the  amount 
due  on  tbe  Bettle  M.  Wew  bond,  uslgned  by 
Green  to  Bdward  Lightfoot,  the  assignment 
having  been  found  Gen.  Kemper  among 
Lightfoot's  papers;  but,  before  the  bearing 
of  this  suit.  Gen.  Kemper  was  pmnltted  to 
resign  his  office  as  administrator  d.  b.  n.  c.  t 
a.  of  Edward  Ughtfoot,  deceased,  on  account 
of  ill  health,  and  R.  P.  Lake  qualified  as  such. 
In  his  place  and  stead,  and  filed  an  amended 
and  supplemental  bill  In  the  cause.  Ann  8. 
Green  (in  her  own  right,  and  as  executrix  of 
James  W.  Green,  deceased),  Bettle  M.  Wew. 
George  D.  Gray  (trustee  for  Bettie'M.  Wew). 
and  other  necessary  parties,  were  made  par- 
ties defendant  to  both  tbe  original  and  amend- 
ed bill;  and  Ann  S.  Green,  In  her  own  right 
and  as  executrix,  demurred  to  and  answered 
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both  the  original  and  amended  bill,  and  filed 
ber  special  plea  of  the  statute  of  limitations, 
In  which  demurrer  the  plaintiff  Joined,  and 
replied  generally  to  the  answer  of  Green's  ex- 
ecutrix, and  her  special  plea.  And  the  cause 
c^Huing  on  to  be  heard  upon  these  pleadings, 
together  with  the  evidence  for  both  plaintiff 
and  defendant,  the  circuit  court  of  Culpeper, 
by  Its  decree  entered  at  the  September  term, 
1881,  dismissed  both  the  original  and  amend- 
ed bill,  with  costs  to  the  defendant  Ann  S. 
Green,  In  her  own  right  and  as  executrix. 
V^om  this  decree  an  appeal  was  allowed  R.  P. 
Lake,  administrator  d.  b.  n.  c.  t.  a.  of  Edward 
Llghtfoot,  deceased,  to  this  court  The  de- 
fenses relied  on  by  the  personal  representa- 
tive of  James  W.  Green,  deceased,  are  the 
statute  of  limltatlonB,  laches,  and  payment 

We  come  first  to  consider  the  plea  of  the 
statute  of  limitations.  It  will  be  observed 
that  by  the  terms  of  the  assignment  of  the 
WevT  boaA  by  Green  to  Edward  Llghtfoot 
in  payment  of  the  debt  held  by  lightfoot 
against  the  estate  of  F.  F.  Henry,  deceased. 
Green  agreed  to  remain  bound  to  Llghtfoot, 
without  Llghtfoot's  taking  any  steps  to  en- 
force the  payment  of  the  bond,  and  to  collect 
this  bond  without  fee,  commission,  or  other 
chaise,  and  to  account  to  Lightfoot  for  the 
whole  amonnt  of  the  bond,  giving  as  a  rea- 
son for  continuing  to  be  so  bound  to  Light- 
foot, as  assignor,  that  Lightfoot  had  accept- 
ed of  the  assignment  for  his  (Green's)  ac- 
commodation. In  payment  of  Llghtfoot's  debt 
against  the  estate  of  F.  F.  Henry,  deceased, 
of  which  Green  was  the  executor;  and  it 
would  therefore  seem  clear,  from  the  nature 
of  this  obligation  and  undertaking,  that  the 
statute  of  limitations  could  not  run  against 
Lightfoot,  or  his  personal  representative,  so 
long  as  the  Werv  bond  was  not  barred  by 
the  statute,  and  Green  lived,  and  was  capa- 
ble of  performing  the  duties  assumed  by 
bim  nnder  the  assignment  Assuming,  then, 
that  the  statute  of  limitations  began  to  run 
in  favor  of  Green's  estate  from  the  date  of 
his  death,  and  treating  the  assignment  as  an 
agreement  not  under  seal,  this  suit  having 
been  instituted  in  February,  1880,  five  years, 
the  statutory  limit  to  the  right  of  action  on 
such  an  agreement,  had  not  elapsed.  It  Is 
contended,  however,  that  the  honse  and  lot 
upon  which  the  Wew  bond  was  secured,  sit- 
uated in  the  town  of  Culpeper,  having  been 
sold  nnder  the  trust  deed  in  August,  1881, 
and  purchased  by  Green,  and  the  purchase 
money,  $600,  paid  by  applying  the  same  In 
'part  satisfaction  of  the  Wew  bond,  the 
statute  of  limitations  began  to  run  In  favor 
of  Green,  to  the  extent  at  least  of  the  $600, 
as  of  that  date.  While  It  does  not  appear  in 
this  record  that  Edward  Llghtfoot,  who  was 
then  In  the  eighty-second  year  of  his  age, 
and  who  was  confined  to  his  house,  In  the 
county  of  Madison.  12  miles  from  Culpeper 
Courthouse,  knew  anything  of  the  sale  of  the 
house  and  lot  and  its  purchase  by  Green,  we 
do  not  deem  It  necessary  to  express  an  opin- 


ion as  to  whether  or  not  the  statute  will  be- 
gin to  run  In  favor  of  an  attorney  collecting 
money  for  his  client  until  the  latter  is  In 
possession  of  knowledge  of  the  collection,  or 
might  have  acquired  such  knowledge,  for  the 
reason  that  when  Green  assigned  the  Wew 
bond  to  Llghtfoot  the  assignment  carried 
with  it  the  vendor's  lien  and  trust  deed  on 
the  house  and  lot  securing  the  bond,  and 
when  Green  purchased  the  property  at  the 
sale  In  August.  1881,  with  Llghtfoot's  money, 
he  assumed  the  relation  to  his  client  of  trus- 
tee, and  held  the  property  for  Llghtfoot's 
benefit,  and  continued  bound  to  him,  under 
the  assignment,  for  the  whole  amount  of 
the  Wew  bond,  as  though  the  sale  had  not 
taken  place;  and  the  purchase  of  the  prop- 
erty, the  deed  being  to  hims^f,  could  not, 
under  the  circumstances,  be  considered  as  a 
collection  by  Green  as  Llghtfoot's  attorney. 
Moreover,  we  think  It  is  entirely  reasonable 
to  assume,  from  the  fact  that  Green  did  not 
have  this  deed  recorded,  that  he  took  this 
view  of  the  transaction,  and  regarded  this  en- 
tire matter,  as  between  him  and  Llghtfoot, 
still  unsettled. 

As  to  the  contention  that  Llghtfoot  and  his 
personal  representatives  had  been  guilty  of 
such  laches  as  to  deprive  the  plaintiff  of  the 
right  to  recover  in  this  suit  vre  think  this 
position  wholly  untenable.  It  will  be  ob- 
served that,  by  the  very  terms  and  condi- 
tions clearly  expressed  in  the  assignment  and 
written  by  Green  himself,  there  was  nothing 
left  for  Lightfoot  to  do,  as  Green,  his  gen- 
eral counsel  and  Inttmate  personal  friend, 
and  in  whom,  as  this  record  shows,  he  placed 
implicit  confidence,  assumed  to  do  every- 
thing needful  to  collect  the  Wew  bond,  and 
to  account  to  him  (Llghtfoot)  for  the  full 
amount  due  thereon,  reserving  to  himself  the 
absolute  control  of  the  entire  matter,  and  the 
right  to  e.Terclse  his  own  discretion  as  to 
what  steps  should  be  taken  to  enforce  the 
paym«it  of  the  bond.  It  would  therefore 
seem  clear  that  the  equitable  doctrine  of 
laches  has  no  application  whatever  to  this 
case. 

The  only  remaining  question  to  be  dis- 
posed  of  is,  has  tbis  debt  due  by  Green  to 
Llghtfoot,  by  reason  of  this  assignment,  been 
paid?  It  is  not  asserted  that  the  personal 
representative  of  James  W.  Green  has  made 
payment  but  the  contention  is  that  from  the 
condition  of  the  parties,  and  their  relations 
to  each  other,  together  with  the  lapse  of 
time,  the  presumption  of  payment  Is  raised, 
and  is  not  repelled  by  the  facts  and  circum- 
stances proved  in  the  record.  There  is  a 
recognized  distinction  between  the  statute  of 
limitations,  and  the  presumption  of  payment 
from  the  lapse  of  time,  the  condition  of  the 
parties,  their  relations  to  each  other,  etc.  In 
the  one  case  the  bar  is  absolute.  In  the  oth- 
er  It  Is  denominated  "natural  presumption  of 
payment"  and  may  be  rebutted.  Perkln'a 
Adm'r  v.  Hawkln's  Adm'x,  9  Grat.  656; 
Hutsonpiller's  Adm'r  t.  Stover's  Adm'r,  12 
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Grat  588;  Updike's  Adm'r  t.  lAne,  78  Va. 
136;  Booker  t.  Booker,  29  Grat  605;  Hale 
V.  Pack's  Ex'rs,  10  W.  Va.  145.  There  is 
certainly  nothing  in  the  lapse  of  time  in  this 
case  to  raise  the  presumption  of  payment, 
and  the  condition  of  the  parties  to  the  agree- 
ment of  July  16,  1876,  and  their  relaticma  to 
each  othw,  do  not  raise  a  presumption  of 
payment  that  Is  not  repelled  by  facts  and 
circumstances  proved  on  behalf  of  plain- 
tlffa  Taking  this  Tiew  of  the  case,  It  is  un- 
necessary to  consider  the  intimation  or 
charge  of  fraudulent  and  deceitful  conceal- 
ment of  facts  on  the  part  of  Green,  but  it  Is 
fair  to  say  that  we  do  not  think  that  there  is 
any  evidence  in  the  record  to  show  tliat 
Green  Intraided  to  defraud  his  client  and 
frigid.  Edward  Llghtfoot.  or  to  conceal  from 
him  any  material  fact  affecting  his  int«-eeL 
The  fact  that  be  failed  to  keep  Lightfoot 
fully  advised  as  to  the  status  of  the  Wew 
bond,  and  as  to  what  was  being  done  to- 
wards its  collecticm,  might  have  been,  and 
doubtless  was,  doe  to  the  fact  that  he  recog- 
nized himsdf  as  bound  to  Lightfoot  for  the 
whole  amount  of  the  debt,  and  fully  under- 
stood and  appreciated  the  relations  that  ex- 
isted between  them.  As  before  stated,  it  Is 
nowhere  claimed  In  this  record  that  the  per- 
sonal represfflitatlve  of  Green  bos  paid  the 
debt  ass^ted  in  this  cause;  and  the  princi- 
pal witness  examined  on  behalf  of  thb  de- 
fense Is  A.  UcD.  Green,  a  son  of  James 
W.  Green,  who  states  that  he  went  into  his 
father's  office  In  the  fall  of  1876,  and  remain- 
ed with  him  until  his  death,  and  then  frankly 
says  that  "It  Is  possibly  but  scarcely  proba- 
ble," tliat  the  amount  of  this  debt  was  paid 
to  Edward  Lightfoot  after  he  wrat  into  his 
father's  office,  and,  furthermore,  that  one  of 
the  first  tasks  tliat  he  undertook,  after  his 
father's  death,  was  to  arrange  all  of  his  pa- 
pen  In  soah  manner  that  he  could  refer  to 
them  conveniently,— the  rec^pts  being  ffied 
by  him  tor  each  year,  together,  and  separat- 
ed Into  alphabetical  bundles.  This  was  done 
before  witness*  ofilce,  in  which  his  father's 
papers  were,  was  burned,  and  witness  did 
not  remember  having  seen  any  paper  show- 
ing settlement  with  Lightfoot  of  this  Wew 
bond;  and  while  the  bundle  of  receipts,  "L," 
which  were  in  the  vault  were  badly  charred, 
if  not  totally  illegibly  he  found  after  the 
fire,  In  this  bundle,  at  least  two  receipts 
with  the  signature  of  Edward  Lightfoot  to 
tb«n.  but  both  referred  to  a  goieral  settle- 
ment between  Greea  and  Lightfoot,  of  July 
18,  1881,  and  In  which  settlement  the  Wew 
matter  Is  not  mentioned.  This  bundle  of  re- 
ceipts, witness  also  says,  he  took  with  him 
to  Gen.  Kemper,  and  examined  them,  with 
Gen.  Kemper,  carefully.  In  the  testlmmiy 
of  Gen.  Kemper  and  other  witnesses  exam- 
ined on  behalf  of  the  plaintiff.  It  Is  shown 
that  James  W.  Qrecai  was  a  most  careful  and 
painstaking  business  man,  and  that  it  was 
highly  improbable  that  be  would  have  dis- 
charged this  liability  to  Lightfoot  without 


taking  up  the  asi^gnment  under  which  be 
was  bound.  Filed  with  the  answer  ot  de- 
fendant are  statements  made  out  by  James 
W.  Grew,  after  1875,  showing  for  taxatltm 
his  choses  In  action  and  his  liabilities,  and 
also  a  copy  of  an  account  showing  a  gen- 
eral settlement  between  Green  and  Lightfoot 
on  July  29, 1881,  of  all  transactions  from  1860 
to  date  of  this  settlement;  and  in  neither  of 
these  papers  is  the  Wew  matter  mentioned, 
and  hence  they  afford  no  aid  in  ascertain- 
ing whether  or  not  this  debt  has  been  paid. 
If  these  statements  and  accounts  can  be  con- 
sidered as  evidence  at  all,  the  account  tends 
to  show,  rather  than  otherwise,  that  the  debt 
had  not  been  paid  prior  to  July  29, 1881,  and 
certainly  there  la  no  evidence  of  the  slight- 
est character  that  tt  was  paid  after  that 
time;  and  from  the  date  of  the  assignment, 
July  16,  187B,  to  the  fall  of  1876,  when  A. 
McD.  Green  went  Into  his  father's  office,  we 
find  not  even  a  circumstance  or  a  transaction 
of  any  kind  In  proof  to  sustain  a  contention 
that  the  debt  bad  been  paid,  and  the  only 
suggestion  that  the  debt  had  been  paid  dur- 
ing that  period  Is  found  in  the  deposition  of 
A.  McD.  Green,  In  which  he  says  that  he 
was  satisfied,  upon  Investigation,  that  this 
assignment  bad  been  made  as  a  mere  tem- 
porary affair,  and  that  the  matter  had  been 
settled  within  a  short  time— probably  within 
a  few  weeks— after  the  assignment  was 
made.  But  he  fails  to  give  any  reason  for 
this  Impression.  In  fact,  the  very  terms  ot 
the  asslgnmMit,  and  the  surrounding  circum- 
stances, negative  at  once  the  suggestion  that 
it  was  made  as  a  temporary  affair.  For  tbe 
toreg(Ang  reasons,  we  are  of  opinion  that 
there  Is  error  in  the  decree  complained  of; 
and  it  must  be  reversed,  and  the  cause  re- 
manded to  tbe  circuit  court  of  Culpeper  coun- 
ty for  such  further  proceedings  therein  as 
may  appear  necessary  and  proper,  in  accord- 
ance with  this  opinion. 


(«  8.  C.  8M) 

STATE  T.  OWENS. 

(Sa|M«me  Court  of  South  Carolina.   June  22, 

1885J 

Homicihh— Verdict — IssTnrcTioita— Waivbr, 

1.  Ad  Instruction  that  if  the  juryshould  find 
defendant  guiltr  of  murder  they  dionld  write 
in  their  Terdict  the  word,  "Gailty*';  i*  guUty  of 
manslaughter,  "Guilty  of  manBlaughter,"— is  cor- 
rect SULte  V.  Falle  (S.  C.)  20  S.  E.  800.  fol- 
lowed. 

2.  Where  the  prisoner's  counsel  informed  the 

court  that  it  was  only  necessary  to  diarge  on  the 
crime  of  murder,  and  after  the  charge  stated  that 
the  same  was  satisfactory,  objection  cannot  be 
made  od  appeal  that  the  court  failed  to  charfie 
that  a  special  verdict  mi^t  be  found  recommend- 
ing defoulant  to  the  mercy  of  the  court  State 
V.  Dodstm,  16  S.  0.  468,  followed. 

Appeal  from  general  sessions  circuit  court, 
Laurens  county;  James  Aldricb,  Judge. 

Wash  Owens  was  convicted  of  murder,  and 
appeals.  Affirmed. 
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N.  B.  Dial  and  Johnson  &  Blchey,  for  ap- 
pdlant.    O.  L.  Schumpert,  for  the  State. 

POPE,  J.  The  appellant  was  convicted  of 
murder  at  the  February  term,  1895,  of  the 
conrt  of  general  aesslons  for  Laurens  county, 
in  this  state,  and  after  Judgment  of  death 
had  been  duly  passed,  be  appealed  to  this 
court  upon  two  grounds:  (1)  Because  his 
honor  erred  In  charging  the  iury:  "You  will 
write  your  verdict,  Mr.  For^an,  If  you  should 
find  the  defendant  guilty  of  murder,  Just  the 
one  word,  'OuUty*;  tf  guilty  of  manslaughter, 
HStdl^  of  manslaughter.* "  (2)  Because  bis 
tumor  erred,  after  he  detvmlned  to  go  on  and 
charge  the  Jtiry  fully»  In  not  chaining  the 
jury  the  law  as  to  the  punishment  for  mur- 
der, tIz.  that  the  Jury  may  find  a  special  ver- 
dict recommending  the  prisons  to  tbcf  mercy 
of  the  court,  whereupon  the  punlstamrat  shall 
be  reduced  to  Imprisonment  In  the  peniten- 
tiary with  bard  labw  during  the  whole  life- 
time of  the  prisoner. 

Fran  the  record  we  learn  that,  Just  before 
b^inntng  his  charge  to  the  Jury,  the  circuit 
Judge  was  assured  by  prisoner's  couns^  that 
it  was  only  necessary  in  his  charge  to  bA 
forth  the  aime  of  murder,  and  at  the  con- 
clusion of  his  charge  prisoner's  counsd  as- 
sured him  that  his  charge  was  satisfactory, 
except  that  such  counsel  desired  the  circuit 
jDdge  to  more  fully  explain  what  is  meant 
In  the  law  by  a  reasonable  doubt.  This  was 
done  the  circuit  Judge.  It  seems  to  us 
that  the  first  ground  must  be  dismissed  un- 
der the  ruling  of  this  court  in  the  recent  case 
of  State  V.  Falle  (S.  O.)  20  S.  E.  800,  801. 
The  second  ground  Is  ruled  by  the  case  of 
State  T.  Dodsm,  16  S.  a  463,  and  must  be 
dismissed. 

It  Is  the  Ju^ment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  that  the  case  be  remanded  to  the  circuit 
court  fbr  tbe  purpose  of  having  a  new  day 
assigned  for  tbe  ^ecutton  of  the  sentence 
heretofore  imposed.  Let  the  remittitur  here- 
in be  sent  down  fcnthwitb. 

OSQo.  «7)' 

POPS  et  aL  V.  FOPB  (two  caaes). 
(8ap«me  Conrt  of  Oeor^.    Nov.  26,  18M,) 
Wills— ErVBCT  or  Codicil  —  Contest— Witness 
— Etidsncb— Instrdctions. 

1.  If  a  paper,  purporting  on  its  face  to  be  a 
codicil  to  an  existing  will  which  the  testator  had 
previoDsly  signed,  refers  to  the  wili  by  date,  and 
also,  by  mentiwiug  certain  of  its  oroTiuons,  un- 
eqnivocaUy  identi&es  it  as  the  instrument  to 
which  the  paper  in  question  ia  intended  as  a  codi- 
cil, it  wOl  be  presumed  Oat  tbe  testator,  at  the 
time  of  execufing  the  codicil  bnew  the  contents 
of  tiie  original  will,  and  the  due  execution  of  the 
codidi  will,  under  such  circumstances,  amount  to 
a  republication  of  the  will,  although  the  codicil 
is  not  actually  attached  to  the  will  itself. 

2.  The  validity  of  a  paper  poniMrting  to  be  a 
deed  and  of  a  paper  purporting  to  be  a  will,  both 
of  which  had  been  signed  by  the  same  person,  be- 
ing tbe  main  question  iu  issue,  an  assignment  of 
«Tor  alleging  that  the  conrt  erred  in  allowing 
cntain  named  witnesses  "to  testify  with  refer- 
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eoce  to  the  statemrats  made  by  tbe  tentator  with 
reference  to  the  executioQ  of  the  deed  and  the 
execution  of  the  will,"  over  a  general  objection 
tliat  these  witnesses  were  incompetent  to  testify 
"eithw  as  to  what  the  testator  said  with  refer- 
ence to  making  the  will  or  the  deed,"  they  being 
benefidariea  under  the  wUI,  grantees  In  the  deed, 
and  parties  to  the  case,  and  the  party  who  ex- 
ecuted these  papa^  being  dead,  is-too  vague  and 
indefinite  for  cmiaideration  and  determination  by 
this  court. 

8.  It  does  not  affirmatively  appear  that  the 
court  eired  in  admitting  in  evidence  the  bottle 
and  the  note^mr  the  evidence  as  to  the  finding  of 
the  same.  This  evidence  may  liave  had  some 
bearing  on  tiie  questions  in  issue,  and  its  proba- 
tive force  was  for  the  jury. 

4.  Although,  in  charging  on  tbe  law  of  du- 
ress, the  jud^e  read  ca^in  sections  of  the  Code 
relating  to  this  subject,  and  also  to  fraud  and  un- 
due influMice,  not  strictly  pertinent  or  applica- 
ble, this  was  not  in  this  case  reversible  error,  it 
not  being  at  all  probable  that  the  jury  was  there- 
by misled  as  to  the  real  issues  of  fact  presented 
for  their  determinatloo. 

6.  The  evidence  in  each  case  was  snffident 
to  warrant  the  verdict  roidmd,  and,  as  substan- 
tial justice  has  been  done  and  the  result  has  hew 
approved  by  the  trial  judge,  his  refusal  to  set 
these  verdicts  aside  will  not  be  reversed. 
(Syllabus  by  the  Conrt) 

Brror  from  superior  court,  Fulton  county; 
J.  H.  Lnmpkln,  Judge. 

To  the  petition  of  Charies  W.  PopCt  tor  the 
probate  of  the  wlU  of  Thomas  T.  Pope,  de- 
ceased, Martha  J.  Pc^  and  others  filed  a 
contest  From  an  order  admitting  the  will 
to  probate,  contestants  appealed  to  the  su- 
perior court,  where  the  contest  was  tiled 
with  an  action  brought  by  contestants 
against  petitioner  by  testator.  Fran  the 
Judgm«it  rendered,  contestants  In  tbe  for- 
mer case  and  defendants  in  the  latter  case 
each  bring  error.  Afilrmed. 

The  following  la  tbe  official  report: 

Cliarles  W.  Pope,  as  executor,  offered  for 
probate  the  will  of  Thomas  T.  Pope.  Mrs. 
Martha  3.  Pope,  widow  of  the  deceased,  T. 
IT.  Yaughn  and  others,  -  children  of  a  de- 
ceased daughter  of  T.  T.  Pope,  and  O.  Y. 
Pierce  and  others,  children  of  another  de- 
crased  daughter  of  T.  T.  Pope,  caveated  tbe 
will,  upon  the  grounds  that  he  was  non  com- 
pos mentis;  that  the  will  was  procured  by 
a  W.,  J.  T.,  and  Neal  Q.  Pope^  three  of  the 
sons  of  T.  T.  Pope,  wh«i  T.  T.  Pope  was 
very  111,  and  knew  nothing  about  what  was 
going  on  around  him;  and  that  G.  W.,  J.  T., 
and  Neal  Q.  Pope  were  not  satisfied  with 
tbe  will,  but  on  July  1,  1891,  prepared  a 
deed,  and  ptocnred  the  signature  of  T.  T. 
Pope  to  it  while  he  was  still  very  sick  and 
knew  bnt  littie,  if  anything,  of  what  was  go- 
li^  on  around  him,  in  which  deed  it  was 
endeavored  to  conv^  all  of  the  real  estate 
belonging  to  T.  T.  Pope  to  O.  W.*  J.  T.,*  and 
Neal  Q.  Pope  and  certain  others  of  th^r  fa- 
vorite brothers  and  slstos.  By  amendment 
the  grounds  of  caveat  as  to  the  mental  and 
physical  condition  of  T.  T.  Pope,  and  as 
-  to  his  signature  not  being  of  his  free  will, 
were  added.  Tlie  iflll  gave  to  Mrs.  Mutha 
Pope,  In  lieu  ot  dower,  $800;  to  tbe  children 
of  Mrs.  Vaughn^  fSOO;  and  to  the  children 
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of  Mrs.  Pierce,  $500;  and  devised  all  the  bal- 
ance of  teetatw's  estate  to  C.  W.,  J.  T., 
and  Neal  Q.  Pope.  Lon  Redding,  Mamie  Br- 
ans, and  Mittle  Mayson,  testator's  cblldren, 
and  Killle  Mauldln,  bis  grandchild.  The  will 
was  dated  May  15,  1891.  By  a  codicil  dated 
May  25.  1891.  Mrs.  Redding  liaTing  died,  $25 
were  bequeathed  to  her  representatiTe  for 
her  burial  expenses;  and  the  share  which 
would  have  gone  to  her  under  the  will  was 
bequeathed  to  C  W.,  J.  T.,  and  Neal  Q. 
Pop^  tfamle  Brans,  and  Mittle  Mayson. 
The  ordinary  found  in  faror  of  the  pro- 
pounder,  and  the  careators  ratted  an  ap- 
peal to  the  superior  court 

By  thtir  petition  to  the  superior  court  Mrs. 
Pope^  the  children  of  Mrs.  Vaughn,  and  the 
ehlldren  of  Mrs.  Pierce  alleged:  T.  T.  Pope 
died  about  July  23.  1801.  the  owner  of  202^ 
acres  of  Usd,— lot  156  in  the  Serenteenth 
district  of  Fulton  connQr,  leas  about  fire 
acres  preriously  sold  off,— worth  about  $20,- 
000.  He  had  sereral  other  h^rs  at  law.  to 
wit,  C.  W.,  J.  T.,  and  N.  Q.  Pop^  Mrs.  Red- 
ding, Mrs.  Brans,  Mrs.  Mayson,  and  KilUe 
Mauldln.  He  ms  more  than  71  years  old 
'  when  be  died.  Before  bis  last  sickness  he 
was  healthy  and  strong  in  body  and  mind. 
He  was  taken  sick  early  In  April,  ISdl.  his 
health  became  rery  much  impaired  In  a  reiy 
short  time,  and,  about  May  14,  he  was  taken 
so  dangerously  sick  that  physicians  to  alie- 
nate his  ButCerings  administered  from  time 
to  time  a  great  deal  of  morphine  or  other 
opiates,  under  the  influence  of  which  to  a 
greater  less  extent  he  was  kept  tnm  the 
time  be  was  taken  sick  until  his  death. 
From  the  Influence  of  the  opiates  and  his 
suffering  so  much  pain,  bis  mind  became  and 
was  from  the  time  he  became  sick,  and  es- 
pecially from  the  time  he  was  taken  so  se- 
riously sick,  until  his  death,  greatly  im- 
paired, and  he  was  unable  physically  or 
mentally  to  attend  to  any  kind  of  business. 
These  facts  were  well  known  to  his  chil- 
dren, but,  notwithstanding,  O.  W.,  J.  T.,  and 
N.  Q.  Pope  bad  a  will  prepared,  dated  May 
15.  1891,  while  he  was  rery  ill  and  knew 
notblng  about  what  was  going  on  around 
him,  and  procured  his  signature  to  it.  The 
substance  of  the  will  was  then  stated.  The 
procurement  of  this  will  was  a  fraud  upon 
T.  T.  Pope,  and  was  not  his  act,  but  was  a 
scheme  upon  the  part  of  defendants  to  get 
the  bulk  of  bis  property.  At  that  time  he 
was  not  expected  to  lire  more  tban  a  day  or 
two,  but,  as  it  happened,  be  continued  to 
lire  seretal  weeks,  during  which  time  de- 
fendants, not  being  satisfied  with  the  will, 
but  preferring  to  get  hold  of  the  property 
without  any  charges  against  it,  prepared  and 
procured  his  signature  to  a  deed,  In  which 
his  entire  real  estate  was  conreyed  to  de- 
fendants. This  deed  was  procured  from  him 
while  he  was  rery  sick,  and  while  his  mind 
was  so  impaired  that  he  v&a  incapable  of 
attending  to  any  business  and  did  not  real- 
ise what  he  was  doing.   His  personal  estate 


is  not  worth  more  than  seren  or  ^ht  hun- 
dred dollars,  and  be  left  no  other  realty,  and 
petitifmers  are  cut  entirely  out  of  parti<^pa- 
tlon  in  bis  estate  by  reason  of  the  deed,  un- 
less it  can  be  annulled  and  set  aside.  The 
d^endants  named  were  said  other  heirs  of 
T.  T.  Fope,  and  0.  W.  Pope,  as  his  execu- 
tor, he  baring  proved  the  will  in  common 
form  and  qualified  as  executor.  The  prayer 
was  that  the  deed  be  set  aside.  From  the 
copy  deed  attached  it  appears  that  it  was  ex- 
ecuted July  1,  1891.  upon  an  expressed  con- 
sideration of  $10  and  lore  and  affection  to 
the  grantees.  By  amendment  petitioners  al- 
leged: At  the  time  T.  T.  Pope  signed  the 
deed,  if  he  did  sign  It,  be  had  been  si<^ 
about  six  or  eight  we^s.  On  May  16, 1881, 
he  was  taken  rery  seriously  sick  and  from 
that  time  to  his  death,  July  20,  1801.  bis 
strength  gradually  gave  way,  and  on  July  1, 
1891,  he  was  exceedingly  feeble  both  in  body 
and  mind.  From  May  15  nntil  his  death  bis 
three  ^dest  sons,  O.  W.,  J.  T.,  and  N,  Q. 
Pope,  remained  with  lilm  the  greater  por- 
tion of  the  time,  and  exerdsed  great  influ- 
ence and  centred  orer  him,  and  were  able 
to  and  did  influence  him  to  do  whaterer  they 
desired  him  to  do.  Thej  confederated  to  ob- 
tain from  him  the  deed,  and  did  fraudulratiy 
procure  it  from  him,  while  his  mind  was 
thus  weak,  and  while  bis  sickness  was  of 
the  sererest  type;  and  thereby  defrauded 
him  out  of  the  land.  There  was  no  consld- 
emtion  passing  from  the  rendees  to  him;  but, 
if  they  did  pay  him  the  $10,  the  price  was 
totally  inadequate,  the  property  being  worth 
at  least  $20,000.  By  agreement,  the  Issues 
on  the  careat  and  the  deed  were  tried  to- 
gether. Separate  r^dlcts  were  rendered,  the 
Jury  finding  that  the  deed  be  canceled,  but 
finding  in  favor  of  the  will.  The  careators 
moved  for  a  new  trial  In  the  appeal  case  up- 
on the  general  grounds  that  the  ro^let  was 
contrary  to  law,  evidence,  etc  Also,  be- 
cause the  court  erred  In  charging:  "If,  on 
May  25. 1891.  T.  T.  Pope,  deceased,  executed 
a  codlcU  to  his  wHI  of  May  IS,  1801.  and  In 
this  codicil  referred  to  and  recognised  the 
previous  will  as  his  will,  this  will  amounts 
to  a  repuUication  of  the  wlglnal  will,  and 
would  render  such  original  will  valid,  pro- 
vided the  codicil  was  executed  voluntarily  by 
the  testatw  and  he  had  a  sound,  disposing 
mind,  and  the  codicil  was  not  Itself  invalid 
under  simie  of  the  principles  of  law  given 
you  In  charge  of  the  court"  Alleged  to  be 
error,  because  there  was  no  evidence  which 
established  that  T.  T.  Pope,  at  the  time  of 
executing  the  codicil,  knew  what  was  in  the 
will  of  May  15.  1891,  or  that  the  same  was 
read  or&r  to  him  on  that  occasion.  Fur- 
ther, because  the  codicil  was  not  actually  at- 
tached to  the  win,  and  was  nerer  attached 
to  it,  as  shown  1^  the  erldence,  until  after 
the  first  trial  of  the  case  in  the  superior 
court  It  appears  that  in  the  codicil  express 
reference  Is  made  to  the  will  of  May  15. 
1891,  and  to  the  fact  that  since  said  will 
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Mm.  Redding  had  died.  Also,  because  the 
court  erred  in  allowtng  C.  W.,  N.  Q.,  and 
John  Pope  to  testify  with  reference  to  atate- 
menta  made  by  T.  T.  Pope  with  reference 
to  the  execution  of  the  deed  and  of  the  will; 
(.-ounsel  for  Mrs.  Martha  Pope  having  made 
a  general  objection  to  the  competency  of 
said  witnesses  to  testify,  either  as  to  what 
The  testator  said  with  reference  to  making 
the  will  or  the  deed,  uimn  the  ground  that 
they  were  beneflclarlea  under  the  will,  execu- 
tors of  the  will,  and  parties  to  the  suit  to 
probate  the  will,  and  vendees  In  the  deed 
and  parties  to  the  suit  to  set  aside  the  deed, 
the  other  parties  to  the  contract  being  dead. 
The  court  ruled  that  these  witnesses  were 
not  rendered  Incompetent  by  reason  of  the 
death  of  T.  T.  Pope.  This  motion  was  over- 
ruled,  and  to  this  mling  said  movants  ex- 
cepted. 

Defendants  in  the  petition  to  set  aside  the 
deed  moved  for  a  new  trial  In  that  case  up- 
on the  general  gronnds  that  the  verdict  was 
coutrary  to  law,  evidence,  etc.;  also,  because 
the  court  erred  In  refusing  on  motion  of  de- 
fendants to  rule  out  the  evidence  relating  to 
a  certain  bottle  and  note,  hereinafter  men- 
tioned, defendants  having  objected  to  this 
evidence  as  It  came  In,  and  the  court  having 
allowed  them  to  reserve  their  right  of  obJec< 
tton  and  move  to  rule  out  all  the  evidence 
relating  to  the  botUe  and  note.  In  case  It  was 
not  subsequently  rendered  admissible.  The 
evidence  to  which  the  motion  of  defendants 
related  was  that  of  Gannon,  to  the  effect  that 
between  the  10th  and  15th  of  July,  1891,  he 
found  In  the  road,  about  a  quarter  of  a  mile 
this  Bide  Qf  T.  T.  Pope's  bouse,  the  bottle 
and  note.  The  evidence  of  Garmon  Is  set  out 
also  at  length  In  the  brief  of  evidence,  "and 
reference  Is  hereby  had  to  the  same."  This 
evidence  was  objected  to  as  Irrelevant  and 
incompetent,  as  having  no  connection  with  the 
case,  and  because  nowhere  In  the  evidence, 
as  movants  contend,  were  the  bottle  and  note 
connected  with  parties  to  the  case,  nor  was 
It  shown  that  T.  X.  Pope  had  knowledge 
thereof,  nor  was  It  shown  that  the  bottle  and 
note  were  found  previous  to  the  making  of 
the  will  or  deed.  Error  In  falling  to  rule  out, 
under  the  same  circumstances  oM  set  forth  In 
the  ground  last  above,  the  testimony  of  Mrs. 
Golden  to  the  effect  that  at  the  time  and 
place  Gannon  found  the  bottle  and  note  she 
was  on  the  wagon  with  him ;  the  objection  be> 
ing  on  thegrounds  stated  In  the  last  ground  of 
the  motion.  Error  in  admitting  a  bottle  witli 
an  Inscription  of  skull  and  crossbones,  and  the 
word  "poison"  labeled  thereon,  the  bottle  be- 
ing half  fnll  of  white  powder,  and  In  admit- 
ting In  connection  with  said  bottle  a  note,  "a 
copy  of  which  is  attached  to  the  brief  of 
evidence,"  and  also  a  facsimile  of  the  bottle. 
Defendants  objected  to  the  bottle  as  Irrele- 
vant, because  there  was  no  proof  that  either 
the  note  or  the  bottle  had  been  exhibited  to 
T.  T.  Pope,  because  there  was  no  proof  con- 
necting any  of  the  parties  to  the  case  with 


either  the  note  or  the  bottle,  and  because  the 
only  witness  who  testified  as  to  any  state- 
ment of  T.  T.  Pope  relating  to  the  poison  al- 
so swore  that  such  statement  was  made  aft- 
er the  execution  of  the  deed.  "Defendants 
say  said  bottle  and  note  were  Inadmissible, 
for  the  reasons  stated  In  the  objection  at  the 
trial."  In  a  note  to  this  ground  the  court 
states;  "It  will  be  found  from  the  evidence 
that  different  witnesses  vary  as  to  the  time 
when  the  so-called  poison  bottle  was  first 
heard  of,  and  the  dates  are  somewhat  uncer- 
tain,"—4nd  there  was  a  considerable  amount 
of  evidence  touching  the  question  of  the  con- 
nection of  the  Idea  of  iwtson  with  the  testa- 
tor and  other  parties  in  Interest,  as  the  court 
thought;  and  he  held  that  there  was  enough 
to  authorize  the  admission  of  the  evidence. 

It  app^rs  from  the  record  that  the  label 
on  the  bottie.  In  addition  to  having  upon  it 
the  skull  and  crossbones,  had  also  the  words, 
"8th  ounce  strychnine,  sulph.  crystals.  Poi- 
son." The  note  (which  Is  In  the  record  In  the 
case  of  Martha  J.  Pope  et  al.  v.  C.  W.  Pope 
et  al.,  and  Is  not  In  the  record  In  the  case  of 
C.  W.  Pope  et  aL  v.  Martha  J.  Pope  et  al., 
the  bottle  being  also  attached  to  the  record 
In  the  former  case  and  not  In  the  latter)  was 
as  follows:  "Noller,  Mr.  T.  T.  P.;  ^  of  this 
bottle  will  kiU  the  old  devil.  Don't  put  In 
his  eggs,  as  you  did  before;  put  It  In  his  cof- 
fee. Watch  Mr.  O.  &  I.  I  will  come  out  Sun- 
day again.  L.  J.  M."  There  was  some  evi- 
dence that  this  note  had  been  changed  since 
It  was  found  by  Garmon.  After  It  was 
found  it  was  for  a  time  In  possession  of  one 
or  more  of  the  caveators,  and  for  a  time  in  the 
possession  of  Dr.  Sterling,  one  of  the  main 
witnesses  for  the  propounder.  Mrs.  Golden 
testified  that  the  letters  "O.  &  I."  had  been 
changed  from  "0.  &  J.";  that  the  Initials  to 
It  at  the  bottom  were  "C.  W.";  that  at  the 
top  of  the  note  the  word  "give"  has  been 
rubbed  out;  that  at  the  top  of  the  note  there 
was  a  change,— the  first  name  "Mattle";  wit- 
ness thought  It  was  Mattie.  This  witness 
was  uncertain  whether  the  note  she  exam- 
ined on  the  trial  was  the  note  which  was 
found  by  Garmon,  and  further  testified  that, 
when  Garmon  foimd  the  note,  he  gave  It  to 
her,  and  she  gave  It  to  Thomas  Vaughn  the 
same  day;  that  she  could  not  give  a  reason 
why,~8be  Just  happened  to  take  It  to 
Vaughn;  that  she  did  not  think  it  had  any- 
thing to  do  with  Pope;  that  she  supposed 
Mattle  was  Pope's  wife;  that  it  was  ad- 
dressed to  Mattle;  that  her  husband  Is  the 
nephew  of  Felix  Vaughn;  that  the  note  was 
found  a  half  mile  from  Pope's  on  a  well- 
traveled  road  In  front  of  the  house  of  one 
Lamb;  that  there  were  a  good  many  houses 
nearer  than  Pope's  where  the  bottie  was 
found;  and  that  It  was  found  some  time  In 
July,  but  she  didn't  remember  the  day  of 
the  month.  Gannon  testified  that  the  phial 
and  note  were  found  about  a  quarter  of  a 
mile  this  side  of  Pope's  house,  lying  In  a 
public  road,  somewhere  between  the  10th  and 
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15th  of  July,  1891,  but  he  was  not  positive 
about  tbe  date;  that  It  was  found  a  few 
days  before  the  old  man  died,— It  may  be 
some  eight  or  ten  days,  somewhere  about 
that;  that  the  paper  exhibited  to  him  looked 
very  much  like  the  note,  but  he  did  not  re- 
member what  was  In  the  note,  whom  it  was 
addressed  to,  nor  whom  It  was  signed  by; 
that,  as  well  as  he  remembered,  there  was  a 
piece  of  newspaper  torn  oCT  and  wrapped 
around  It;  that  he  was  Just  driving  along  in 
his  wagon  and  happened  to  notice  it,  took  it 
for  a  spool  of  thread  and  got  out  and  picked 
it  up,  and  Mrs.  Golden  unwrflpped  it  and 
saw  what  It  waa.  T.  tJ.  Vaughn  testified 
that  he  thought  the  Initials  In  the  signature 
at  the  bottom  of  the  note  were  originally  O. 
W.;  ttiat  he  did  not  know  whom  that  had 
reference  to,— not  for  certain;  that  the  wife 
of  Mr.  Woodward,  the  brother  of  Mrs.  Pope, 
was  named  Mrs.  Clara  Woodward;  that  he 
thought  the  note  was  addressed  originally 
to  Martha;  that  the  bottom  signature  now 
looks  like  L.  J.  M.,  and  that,  instead  of  the 
O.  &  I.,  he  thought  It  was  G.  &  J.  There  was 
other  evidence  as  to  changes  having  been 
made  in  this  note,  but  no  testimony  as  to 
who  made  them.  Dr.  Sterilng  analyzed  the 
contents  of  the  bottle,  and  found  that  they 
were  harmless,— composed  of  flour  and 
starch,  and  perhaps  a  little  talc.  Most  of  the 
evidence  touching  any  knowledge  by  the  tes- 
tator of  the  bottle  and  note,  or  of  their  hav- 
ing been  found,  was  that  he  knew  nothing 
about  It  Sterling  testified  that  they  were 
found  two  or  three  weeks  before  testator's 
death.  Pierce,  one  of  the  caveators,  testified 
that  he  thought  it  was  in  May  or  June  when 
he  first  heard  of  the  bottle,  and  that  he 
thought  he  first  saw  the  bottle  and  note  in 
Tune.  He  was  of  the  opinion  that  tbe  note 
was  In  the  handwriting  of  Dr.  N.  Q.  Pope, 
with  whose  handwriting  he  was  familiar 
and  whose  prescriptions  he  had  filled;  and 
that  he  thought  the  Intention  was  to  create 
the  Impression  that  somebody  had  been  try- 
ing to  poison  the  old  man.  F.  A.  Vaughn  tes- 
tified that  he  saw  the  note  that  was  found; 
that  It  spoke  about  Mr.  Pope  and  John;  that 
T.  T.  P.  had  reference  to  T.  T.  Pope;  that 
that  note  tiad  reference  to  his  wife  and  Mr. 
Woodward's  wife;  that  It  was  signed  by,  it 
seemed,  Mr.  Woodward's  wife,  but  witness 
itid  not  know  her  initials;  that  her  initials 
were  M.  J.  It  seems  that  the  note  exhibited 
In  court  did  not  resemble  the  note  that  was 
found;  that  the  note  was  found  three  weeks 
before  the  old  man's  death;  It  was  not  a 
great  while  before  he  died,— he  could  not  tell 
exactly  how  long;  he  supposed  some  four 
or  five  weeks.  C.  W.  Pope  testified  that  he 
thought  the  bottle  was  found  between  the 
10th  and  10th  of  July,  some  eight  or  ten 
days  after  the  deed  was  made;  and  that  the 
olci  man  never  knew  anything  about  the  bot- 
tle. Dr.  N.  Q.  Pope  testified  that  be  did  not 
write  the  note  nor  have  anything  to  do  with 
It,  did  not  know  whose  writing  it  was,  and 


did  not  put  the  bottle  In  tbe  road.  Mrs. 
Woodward,  the  sister-in-law  of  Mrs.  Pope, 
testified  that  her  Initials  are  O.  I.;  that  T.  T. 
Pope,  about  eight  or  ten  days,  she  thought, 
before  his  death,  called  to  her  husband  as  he 
was  leaving,  and  caught  him  by  tbe  hand, 
and  said  to  him  that  he  wanted  to  talk  to 
him  a  little,  that  be  had  to  did  and  leave  his 
wife,  and  he  was  afraid  they  were  not  going 
to  treat  her  right,  that  he  wanted  her  pro- 
dded for,  that  he  had  broken  her  up  In 
town  and  carried  her  out  there,  and  they  had 
come,  and  were  telling  him  about  a  bottle  of 
poison  being  found  near  the  mill;  that  she 
thought  he  was  delirious,  and  called  to  her 
husband  to  let's  go;  that,  when  this  state- 
ment was  made  about  his  going  to  die,  John 
Pope  waa  present,  did  not  say  anything,  but 
merely  dropped  his  head,  and  witness 
thought  it  was  mortifying  to  him  to  know 
that  his  fathw  was  delirious;  that  witness 
had  been  talking  to  T.  T.  Pope  that  evening, 
but  not  a  great  deal;  that  she  did  not  dis- 
cover him  delhrlous  in  talking  to  her  about 
anything  else,  but  always  thought  be  did 
not  know  wtiat  he  was  talking  about  when 
he  spoke  of  poison,  as  she  did  not  know  any- 
thing about  this  bottle  of  iraison,  and  knew 
there  had  never  been  any  poison  given  to 
him,— that  Is,  she  did  not  believe  so,  that  Is, 
she  had  nevw  heard  of  any;  that  she  never 
saw  the  note  except  when  It  was  exhibited 
In  court  on  the  previous  trial;  and  tliat  she 
did  '  not  know  whose  handwriting  it  was, 
and  she  did  not  do  it.  Her  husband  testified 
that  about  a  week  or  ten  days  before  T.  T. 
Pope's  death  be  took  hold  of  witness*  hand, 
and  said  to  witness,  very  cool  and  .deliberate, 
that  he  was  afraid  they  were  not  going  to  do 
right  about  Martha  and  Lena,— they  come 
telling  me  a  great  rigmarole  about  some  poi- 
son being  found  near  the  knitting  mUla"; 
that  the  knitting  mills  were  down  on  the 
creek,  this  side  of  the  house,  between  a  quar- 
ter and  a  half  a  mile;  that  Pope  started  to 
tell  him  something  more,  but  witness'  wife 
beckoned  to  him  to  come,  and  he  told  Pope 
he  would  see  falm  again,  that  he  hoped  It 
would  be  all  right;  that  at  the  time  witness 
thought  he  was  delirious;  that  neither  wit- 
ness' wife  nor  sisters  write  anything  like  the 
writing  of  the  note  with  the  bottle;  that 
Lena  is  Mrs.  Pope's  daughter.  There  was 
further  evidence  tending  to  show  that  T.  T. 
Pope  for  some  time,  possibly  several  weeks, 
before  his  death,  seemed  disinclined  to  eat 
food  that  his  wife  prepared  for  him,  and 
would  make  her  taste  medicine  that  was  to 
be  given  him.  F.  A.  Vaughn  further  testi- 
fied that  on  one  occasion  during  the  old  man 
Pope's  sickness  he  (Pope)  said  "they"  were 
trying  to  poison  him,  and  he  would  not  eat 
anything;  that  his  wife  would  bring  things 
in  and  he  would  complain  of  them,  would  not 
eat  them  and  the  others  would  bring  things 
in  and  he  would  refuse  them;  that  witness 
went  several  times  and  fixed  things,  or 
would  go  in  and  tell  Mrs.  Pope  to  fix  them* 
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and  briDs  them  and  tell  tbe  old  man  be  fixed 
tliein,  and  the  old  man  would  then  eat;  that 
the  old  man  seemed  to  altade,  when  he  said 
they  had  poisoned  him,  to  John  or  his  wife 
or  Dr.  Sterling,— that  is,  witness  took  It  tliat 
way.  Pope  never  said  it;  and  witness  told 
him  be  knew  they  would  not,  that  Dr.  Ster^ 
Ung  was  his  pbyslclan,  and  had  treated  blm 
a  long  time,  and  they  wouldn't  give  him  any 
poison.  There  was  mncb  conflicting  testi- 
mony as  to  the  natore  of  the  relation  be- 
tween T.  T.  Pope  and  his  wife,  and  as  to  her 
treatment  of  blm.  It  appeared  that  she  was 
a  widow  about  86  years  old,  and  he  a  wldow- 
vr  about  70  years  old,  wli^  they  were  mar- 
ried. Tbey  had  been  married  not  quite  a 
year  whffli  he  died. 

Error  In  charging:  "The  free  assent  of  the 
parties  being  essential  to  a  valid  contract, 
duress,  either  by  Imprlstmment  or  by  threats, 
or  other  arts  by  which  tbe  free  will  of  a  par- 
ty is  restrained  and  bis  coosent  Induced,  will  - 
void  the  contract"  Movants  contrad  that 
this  charge  Is  error  because  It  has  no  appll- 
catkm  to  tbe  facts  of  tbe  case;  that  there 
was  no  evidence  of  duress,  ritber  of  impris- 
onment or  by  tbrdats  or  other  arts,  nor  was 
there  any  evldotee  that  the  free  will  of  T.  T. 
Pope  was  restrained,  nor  was  there  any  proof 
of  any  kind  of  duress  or  persiiasiona  on  the 
part  of  either  of  the  dtfradants. 

Error  in  duirglng:  "Duress  conslsto  In  any 
Illegal  imprisonment  or  l^al  imprisonmoit 
used  for  an  Illegal  purpose,  or  threats  of 
bodily  or  other  barm,  or  other  means  amount- 
ing to  or  tending  to  coerce  the  will  of  an- 
other, and  actually  Inducing  blm  to  do  an 
act  contrary  to  his  free  will."  Alleged  to  be 
error  because  inapplicable  to  the  facts,  and 
because  there  was  no  evidence  of  any  duress 
by  any  Illegal  Impriecmment  of  T.  T.  Pope, 
or  by  any  of  tbe  other  methods  mentioned 
by  the  court 

Error  In  charging:  "If,  tbwefore,  yon 
Hhould  believe  from  the  evidence  that  the 
ileceased,  Mr.  P<^  when  be  executed  tbe 
deed,  had  fats  mind  so  enfeebled  by  sickness 
and  sufterlng  and  the  use  of  opiates  thtt  be 
did  not  have  mental  capacity  adequate  to  the 
purpose,  as  explained  to  yon,  or  that  be  was 
then  In  a  state  of  great  bodily  and  mental 
weakness,  and  that  Chas.  W.  Pope,  J.  T. 
Pope,  and  N.  Q.  Pope,  or  either  of  them,  took 
advantage  ot  bis  condition  and  procured 
from  him  the  deed  by  any  means  which  co- 
erced Uis  will,  and  actually  Induced  him  to 
make  tlie  deed  contrary  to  his  free  will,  them 
yon  should  find  that  the  deed  be  canceled." 
This  cliarf;e  Is  error,  as  movants  contend,  be- 
cause InapiiUoable  to  tbe  facts  of  the  case, 
and  because  there  was  no  proof  that  at  the 
time  this  deed  was  executed  the  mind  of  T. 
T.  Pope  was  BO  enfeebled  by  sickness  and 
snftering  and  the  use  of  opiates  that  he  did 
not  have  mental  capacity  to  make  a  deed, 
nor  was  there  any  proof  that  he  was  then 
In  a  state  of  mental  weakness;  that  Chas.  W. 
Pope,  J.  T.  Pop^  and  N.  Q.  Pope,  or  either  of 


tbm,  took  advantage  of  bis  condition,  and 
procured  from  blm  a  deed  by  means  of  coer- 
cion, and  actually  Induced  him  to  make  the 
deed  contrary  to  bis  free  will;  and  it  was 
particularly  error  to  charge  as  to  Ghaa  W. 
Pope  and  J.  T.  Pope  using  sncb  means,' there 
being  nothing  from  which  an  Infereice  could 
be  drawn  that  the  two  perstms  named  took 
advantage  of  T.  T.  Pope^s  condition,  and 
coett»d  his  will.  This  chaise  was  further 
error  in  stating  that,  If  the  said  three  p«v 
sons  used  "any  means,"  tbe  deed  was  void, 
as  this  Is  not  a  correct  statement  of  the  law, 
and  Is  consistent  with  the  use  by  such  per- 
sons of  legitimate  means,  which  would  not 
invalidate  the  deed.  In  a  note  the  court 
states  that  the  words  "any  means"  were  not 
alone,  but  connected  with  the  words  follow- 
ing,—"which  '  coorced  bis  will,  and  actually 
Induced  him  to  make  the  deed  contrary  to 
his  free  will." 

Error  in  charging:  "Fraud  may  be  actual 
or  constructive.  Actual  fraud  consists  in 
any  kind  of  artifice  by  which  another  is  de- 
ceived; ccmstructlve  ftaud  consists  in  any 
act  of  (Hnlssion  or  commissltm  contrary  to 
legal  or  equitable  duty,  trust,  or  confidence, 
Justly  reposed,  which  Is  ctmtrary  to  good  con- 
science, and  operates  to  the  Injury  of  anoth- 
w.  The  former  Implies  moral  guilt;  the  lat- 
ter may  be  consistent  with  Innocence."  A1-. 
leged  to  be  error  because  there  was  no  evi- 
dence of  either  actual  or  constructive  fraud; 
and  particularly  erroneous  in  alluding  to  con- 
structive fraud,  as  there  was  no  proof  what- 
ever  of  any  sucb  constructive  fraud,  nor  any 
claim  of  such  fraud,  nor  was  the  Issue  of 
such  fraud  made  either  by  the  plradlngs  or 
evidence;  and  the  effect  of  such  charge  tend- 
ed to  confuse  tbe  jury,  and  to  Impress  upon 
tbelr  minds  that  the  fraud  claimed  and 
proved  by  the  plalnUff  was  not  restricted  to 
actual  fraud,  which  Implied  moral  guilt,  but 
that  the  deed  could  be  set  aside  for  construc- 
tive fraud,  which  was  consistent  with  Inno- 
cence. 

Error  In  charging:  "A  gift  by  any  person 
Just  arriving  at  maJtHlty,  or  otherwise  pe- 
cullariy  subject  to  be  affected  by  such  in- 
fluences to  his  parent,  guardian,  trustee,  or 
attorney,  or  other  prason  standing  in  a  simi- 
lar relationship  of  confidence,  shall  be  scru- 
tinized with  great  Jealousy,  and,  uptm  the 
slightest  evidence  of  persuasion  or  Influence 
towards  this  object,  Bball  be  declared  void 
at  the  Instance  of  tbe  donor  or  his  legal  rep- 
resentative, at  any  time  within  five  years 
after  the  making  of  such  gift."  Alleged  to 
be  error  because  inapplicable  to  tbe  focts, 
there  being  no  proof  of  any  persuasion  or 
infiuence  exerted  by  any  of  the  defend- 
ants. 

In  the  order  overruling  this  motion  for  new 
trial  the  court  below  states  that  he  thought 
a  fair  view  of  the  chaise  and  rulings,  as  a 
whole,  would  show  that  no  injustice  was 
done  by  the  court;  that  if  In  Illustrating  and 
explaining  to  the  Jury  what  was  meant  by 
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durcBB,  fraud,  etc.,  the  court  read  certain 
iectlona  of  the  Code  to  the  Jury  In  their 
entirety,  he  did  not  believe  it  was  error,  and 
at  least  did  not  require  a  new  trial.  To  the 
oTerrMlIug  Of  their  motion  the  movants  ex- 
cepted. 

AmtAA  &  Arnold,  for  petitioners.  Simmons 
&  Corrigan,  for  contestants. 

SIUMONS,  a  J.  T.  T.  Pope  died  July  20. 
Uttl,  leaving  an  estate  ccmsisting  mainly  of 
real^,  rahied  at  upwards  of  ?20,000.  By  a 
wiU  dated  May  U.  1891.  he  gave  $800  to  his 
wife,  Martha  J.  Pc^e,  In  lieu  of  dower,  f 500  to 
the  diUdren  of  his  deceased  danghtv,  Mrs. 
Vaughn,  and  f  BOO  to  the  children  of  another 
deceased  daughter.  Mrs.  Pierce,  and  the  resi- 
due of  bis  estate  was  to  be  divided  equally 
between  bis  surviving  sons  and  daughters  and 
one  grandchild.  By  a  codicO  dated  May  25, 
1891,  the  share  of  one  of  his  dau^tn^  who 
bad  died  subsequently  to  the  date  of  the  will, 
was  given  to  bis  other  children.  Afto^ards 
be  made  a  deed,  dated  July  1, 1S91,  conveying 
his  real  estate  to  the  same  persons  to  whom 
bis  property  bad  been  devised,  exc^t  bis 
wife  and  the  grandchildren  first  mentlraied, 
the.  consideration  exi^essed  In  the  deed  being 
910,  and  love  and  aitectlon  to  the  grantees. 
When  the  will  was  offored  for  probate,  the 
widow  and  these  grandcblldren  filed  a  caveat, 
on  the  ground  that  at  the  time  of  Its  execu- 
ti<m  the  testator  was  non  compos  moitia,  and 
that  the  same  was  obtained  by  the  exercise 
of  undue  taifluence  on  the  part  of  his  sons,  0. 
W.,  J.  T.,  and  N.  V.  Pope.  A  petlti<m  to  set 
aside  the  deed  was  filed  the  same  parties 
upon  Blmnar  ^ondi^  which  are  set  out  In 
the  reportei^s  statement  The  eflFect  of  this 
deed.  It  was  alleged,  was  to  cut  the  plaintiffs 
entirely  out  of  participation  in  the  grantor's 
estate,  his  personalty  not  being  worth  more 
than  9700  or  $800.  The  ordinary  found  tn 
favor  of  the  will,  and  the  caveat(»«  entei^  an 
appeal  to  tbe  buperlor  court  In  that  court 
both  cases  were  tried  togetbo-,  uid  the  Jury 
found  In  favor  of  the  will  and  agiUnst  the 
deed;  whereupon  a  motion  for  a  new  trial 
was  made  in  each  case  by  the  losing  parties. 
In, addition  to  the  general  ground  that  tbe 
Terdlct  was  contrary  to  law  ftnd  the  evidoice. 
the  motion  in  tne  will  case  was  based  njmn 
the  grounds  hereafter  set  out  in  fbe  first  and 
second'  divisions  of  this  oplnlm,  and  the  mo- 
tion in  the  deed  case  vjton  tbe  grounds  dealt 
with  in  othee  parts  of  the  opiidon. 

1.  It  was  complained  that  the  court  erred  In 
charging  the  Jory  as  follows:  "If  on  May  25, 
ISOl,  T.  T.  Pope,  deceased,  executed  a  codicil 
to  his  wlU  of  May  15, 1801,  and  in  this  codicil 
referred  to  and  recognized  the  previous  will 
as  his  will,  this  would  amount  to  a  republica- 
tion of  the  original  will,  and  would  render 
such  original  will  valid,  .  uvided  tbe  codicil 
was  executed  voluntarily  i>y  the  testator,  and 
be  had  a  sound  and  disposing  mind,  and  the 
codicil  was  not  itsdf  invalid  nndra  some  of 


the  principles  of  law  given  you  In  charge  by 
the  court"  This  was  alleged  to  be  error  be- 
cause there  was  no  evidence  which  establish- 
ed that  T.  T.  Pope,  at  the  time  of  making  tbe 
codicil,  knew  what  was  In  the  will  of  May  15. 
1891,  and  no  evidence  that  the  same  was  read 
over  to  him  on  that  occasion;  and,  further, 
because  the  codicil  was  not  attached  to  the 
will.  The  court  did  not  err  In  the  charge 
complained  of.  The  codicil  expressly  refers 
to  the  wlU  as  follows:  "I,  T.  T.  Pope,  •  •  • 
do  make  the  following  codicil  to  my  will  of 
May  15th,  1891,  as  since  said  will  my  daugh- 
ier,  Lutisha  Redding,  has  departed  this  lUe. 
•  •  •  The  share  of  my  estate  ♦  •  •  that 
under  tlie  provisions  of  my  said  last  will 
would  have  gone  to  my  deceased  daughter 
liUtlsha  *  *  *  Is  to  be  diverted  from  ber, 
her  estate  or  heirs,  *  •  •  and  turned  over 
to  my  surviving  diUdroi,"  etc.  This  suffi- 
ciently Identified  the  will,  and  rendered  it  un- 
necessary that  the  codicil  should  be  attached 
to  it  "The  annexation  need  not  be  physical, 
provided  the  langaage  of  the  codicil  is  snffi- 
deitly  dear  to  Identify  tbe  will  referred  to." 
8  Am.  &  Eng.  Bnc.  Law,  tit  "Codicil,"  p. 
292;  Beach,  Wills,  fi  81,  and  authorities  cited. 
Nor  was  it  necessary  that  the  original  will 
should  be  read  over  to  the  testator  at  tbe  time 
of  executing  tbe  codiclL  Tbe  will  hartug 
been  properly  Identified,  it  will  be  presumed 
that  the  testator  knew  its  contents,  and  the 
due  executlw  of  the  codicil  amounted  to  a  rat- 
ification and  r^bllcatlon  of  the  will.  Code. 
i  2478;  Jones  v.  Shewmake,  35  Ga.  151.  154; 
Barge  v.  Hamilton.  72  6a,  668. 

2.  It  was  complained  that  "tbe  court  erred 
in  allowing  O.  W.,  N.  V.,  and  John  Pope  to 
testify  with  reference  to  statemmts  made  by 
T.  T.  Pope  with  reference  to  tbe  execution  of 
tbe  deed  and  of  the  will;  counsd  for  Mrs. 
Martha  P<^  having  made  a  genial  objec- 
tion to  tbe  competency  of  said  witnesses  to 
testify,  either  as  to  what  the  testator  said 
with  reference  to  making  the  will  or  the 
deed,  upon  the  ground  that  they  were  benefi- 
ciaries under  the  will,  executor  of  the  will, 
and  parties  to  the  suit  to  probate  the  will, 
and  vendees  in  the  deed  and  parties  to  tbe 
suit  to  set  adde  tbe  deed,  the  other  parties  to 
tbe  contract  b^ng  dead."  Tbis  assignment 
of  ems  is  too  vague  and  ind^nlte  for  con- 
sidoation  and  determination  by  this  court 
Where  tbe  admlssloi  of  testimony  Is  assign- 
ed as  OTor,  tbe  bill  ot  exceptions  or  the  mo- 
tltm  t<a  a  new  trial  should  set  out  the  testi- 
mony objected  to,  ot  the  substance  of  It  It 
la  not  enough  that  the  testimony  may  be 
found  in  the  brief  of  evidence.  As  was  said 
in  a  former  decision  of  tbis  conrt:  "Whether 
It  might  be  ascertained  by  looking  out  of  the 
motl<m  and  exploring  tbe  brief  of  evidence 
we  are  not  called  upon  to  say,  inasmuch  as 
our  dealings  are  only  with  errors  plainly  and 
distinct^  assigned."  Sweat  v.  State,  90  Ga. 
325,  17  S.  E.  273.  Ev«i  If  these  Witnesses 
were  not  competent  to  testify  as  to  anything 
at  all  said  by  the  testator  up<m  tbe  subject 
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mentioned  in  the  assignment  of  error,  the  ille- 
gal testimony  may  not  bare  been  bo  far  ma- 
terial or  prejudicial  as  to  require  a  new  trial, 
and  in  order  to  determine  as  to  this  it  would 
be  necessary  to  know  what  the  testlmMiy 
was. 

3.  One  of  the  grounds  of  the  motion  f<M-  a 
new  trial  In  the  deed  case  was  that  the  court 
admitted  in  evidence,  orer  the  objecticm  of 
the  def^dant  that  the  same  was  irrelevant, 
a  bottle  containing  a  white  powder  and  bear- 
ing a  labd  with  the  Inscriptitm  "Poison"  and 
the  {rfctore  of  a  skull  and  crossbones  there- 
cm;  also,  s  note;  and  the  testimony  of  cer- 
tain witnesses  as  to  the  finding  of  the  bottle 
and  the  note.  There  was  evidence  that  the 
note  when  found  read  as  fellows:  "Martha 
(or  Mattle):  Give  Mr.  T.  T.  P.;  %  of  this 
bottle  will  kill  the  old  devil;  don't  pat  in 
his  eggs  as  you  did  before;  put  It  in  his 
ct^ee;  watch  Mr.  C.  &  J.  I  will  come  out 
Sunday  again.  O.  W."  Mrs.  Pope,  the 
plaintiff,  was  named  Martha,  and  was  also 
called  Mattle,  and  G.  W.  w^  the  Initials  of 
Mrs.  Woodward,  her  brother's  wife,  who  fre- 
quently came  to  see  her  at  the  grant<»^s  house 
during  his  last  illness,  and  usually  came  on 
Sunday.  The  theory  of  the  plaintiffs  was 
that  certain  of  the  defendants,  In  order  to  In- 
duce the  grantor  to  make  the  deed  and  ex- 
clude his  wife  frcHU  participation  in  the  prop- 
erty conveyed,  had  caused  him  to  believe 
ttiat  she  Intended  or  had  attempted  to  poison 
him.  There  was  some  evidrace  tending  to 
show  that  the  note  In  question  was  In  the 
tiandwritlng  of  one  of  the  grantees,  a  son  of 
the  grantor,  who  was  with  him  frequently 
about  the  time  the  deed  purported  to  have 
been  made;  and  the  plaintiffs  sought  to  make 
it  appear  that  the  writer  of  the  note  had 
thereby  attempted  to  create  the  Impreraion 
up<Mi  the  mind  of  the  grantor  that  some  oth- 
er pers(Hi,  probably  Mrs.  Woodward,  had 
written  the  note  to  Mrs.  Pope,  and  knew  of 
an  attempt  on  her  part  to  poison  him.  It  was 
objected  that  there  was  no  evidence  that  the 
grantor's  attention  had  been  called  to  the 
l>ottle  and  note  prior  to  the  execution  of  the 
deed.  It  is  true  the  w^ght  of  the  evidence 
is  to  the  effect  that  the  bottle  and  note  were 
not  found  until  after  the  date  of  the  deed, 
but  there  was  some  evldrace  tending  to  show 
tbat  they  were  found  before  that  time;  and 
tbere  was  evidence  tbat  prior  to  that  date, 
about  a  month  or  six  weeks  before  his  death, 
he  had  expressed  fears  of  pois<m,  and  re- 
quired Us  wife  to  taste  his  food  and  medicine 
before  he  would  take  it.  There  was  no  evl- 
d^ce,  outside  of  the  deed  itself,  showing 
that  the  deed  was  actually  delivered  at  the 
time  it  purported  to  have  been  made,  or  as 
to  when  It  was  actually  d^ivered.  Tliat 
something  had  been  said  to  the  grantor  about 
tbts  bottle,  and  his  wife  in  connection  there- 
Tvlth,  could  be  inferred  from  a  statement 
wliich  appears  to  have  been  made  by  him  to 
iiet  brother,  sorai  after  the  bottle  ami  note 


were  found,  tliat  he  was  afraid  **they"  were 
not  going  to  do  right  by  h»,  that  they  had 
been  tellhig  him  something  about  a  bottle  of 
poison,  and  bad  been  telling  him  "a  rlgma- 
TcAe  about  poison  being  found  near  the  knit- 
ting mlllB."  It  appears  that  the  bottle  and 
note  offered  In  evidence  were  found  near  the 
knitting  mills,  a  short  distance  from  the 
grantOT's  house.  There  was  evidence  as  to 
bad  feeling  towards  Mrs.  Fape  prior  to  the 
date  of  the  deed  on  the  part  of  the  grantee 
who  was  supposed  to  have  written  the  note, 
and  other  grantees  therein.  These  grantees 
were  children  of  a  former  wife  of  the  gran- 
tor, and  had  op/poseA  his  marriage  to  the 
plaintiff.  If  the  note  was  written  by  this 
grantee,  It  tended.  In  connection  with  the 
statement  of  the  grantor  above  referred  to, 
to  show  the  ^istence  of  .a  scheme  to  preju- 
dice the  grantor  against  his  wife,  which  may 
have  antedated  the  delivery  of  the  deed  and 
operated  to  induce  the  same.  Even  If  the 
parties  concerned  in  this  scheme  did  not 
bring  the  note  and  bottle  to  the  grantor's  at- 
tention until  after  the  deed  was  made,  we 
cannot  say  that  the  evidence  in  question  is 
wholly  without  significance  as  to  their  mo- 
tives and  conduct  previously.  Its  probative 
force  was  for  the  jury. 

4.  Certain  sections  of  the  Code,  and  parts 
of  other  sections  read  by  the  court  to  the 
Jury  in  charging  them  as  to  the  law  of  duress 
and  as  to  fraud  and  undue  influence,  were 
not  strictly  pertinent  or  applicable  to  the 
facts  of  the  case.  This,  however,  was  not, 
in  tills  case,  reversible  error,  it  not  being  at 
all  probable  that  the  jury  were  thereby  mis- 
led as  to  the  real  issues  of  fact  presented 
tor  their  determinatlMi. 

6.  There  was  sufficient  evidence  In  each 
case  to  warrant  the  verdict  rendered  therein; 
and  it  appearing  that  substantial  justice  has 
been  done,  and  the  result,  having  been  ap- 
proved by  the  trial  judge,  his  refusal  to  set 
these  verdicts  aside  will  not  be  leversed. 
Judgment  affirmed  in  both  cases. 

06  oa.  »6) 

GEORGIA  RAILROAD  ft  BANKING  00. 

V.  JETT. 

(Supreme  Court  of  Georgia.   Dea  21,  1894.) 

AcnoH  lOAiiTsT  Cakbisb  —  ISJCBtai  TO  Fassbx* 
OBR— ICbasubb  or  Damaobb— Instrdotio^b 
— Harmlbbs  Error. 

1.  The  evidence  making  no  cause  for  a  re- 
covery by  the  plaintiff  of  actual  damages  on  ac- 
count of  loss  of  time  or  for  expeuBes  inoarrcd, 
and  her  right  to  recover  being  entirdy  for  in- 
juries to  her  peace,  happiness,  or  feelings,  a 
charge  that  "in  all  cases  where  a  tort  has  been 
ccmmitted  the  damages  are  left  to  the  enlighten- 
ed conscience  of  an  impartial  jury,"  though  not 
strictly  correct,  was  harmiess  to  the  defendant. 

2.  There  was  no  error,  after  instructing  the 
jury,  In  substance,  that  the  only  measure  of  dnm- 
ages  which  are  incapable  of  being  estimated  in 
money  was  the  enlightened  conscieuce  of  impar- 
tial jurors,  in  repeating  a  similar  inetructiou  as  to 
the  measure  of  oamageB  while  charging  upon  the 
law  as  to  vindictive  or  pnnitoiy  damagn. 
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3.  ITio  verdict  in  Oiia  case  "btAng  out  of  all 
reasoD  and  conscientlonB  proportion  to  the  inJtUTi 
and  so  large  in  amount  as  to  give  reason  to  nis- 
yect  bias  or  prejadice  on  the  part  of  the  Jai7t  fte 
«Ml8  of  jastice  require  a  new  trial. 

(Srllabua  hy  the  Court) 

Brror  from  superior  court,  De  ICftlb  conn^; 
Blcbard  H.  Clark,  Judge. 

Action  by  Callie  Jett,  by  her  next  friend, 
against  the  Georgia  Railroad  &  Bank  fug 
Company.  Judgment  for  plaintiff^  and  de- 
fendant brings  error.  ReT««ed. 

The  following  Is  the  official  report: 

The  complaint  alleged  that  about  October 
28, 1891,  she,  being  then  16  years  old,  was  on 
defendant's  accommodation  train  as  a  pas- 
senger deeirlng  to  get  ofT  at  Jett's  Grossing,  a 
point  where  the  train  nsually  stopped,  and 
"Where  she  lived,  and  to  which  she  had  paid 
her  fare.  Of  this  desire  she  informed  the 
conductor,  and  Just  before  reaching  the  cro^ 
Ing  went  upon  the  platform  to  be  ready  to 
get  off,  and  was  told  by  him  in  a  very  rude 
*  manner  to  go  back  and  take  her  seat,  and  he 
'would  tell  her  when  to  get  oCr.  The  train  did 
not  stop  at  Jett's,  and  the  conductor  would 
not  stop  until  he  got  to  another  crossing, 
about  a  mile  from  Jett's,  where  he  wished  to 
put  her  off  In  charge  of  some  young  men  who 
were  straiigers  to  her.  It  was  then  after 
dark,  and  she  refused,  and  was  taken  to 
Stone  Mountain  by  friends  who  were  on  the 
train.  The  next  morning  she  took  the  same 
train  at  Stone  Mountain  in  order  to  go  back 
home.  In  company  with  a  party  of  ladies. 
The  conductor  refused  to  let  her  stay  with 
the  party  In  the  ladles'  car,  and  compelled 
her  to  ride  in  the  baggage  car  with  men  who 
were  strangers  to  her,  and  sit  upon  a  trunk. 
He  treated  her  with  great  rudeness.  The 
couduct  of  defendant  was  a  breach  of  Its 
duty  to  her,  and  by  reason  of  the  facts  above 
stated  she  was  subjected  to  great  humilia- 
tion and  mortification  In  the  presence  of 
other  passengers  by  the  rudeness  of  defend- 
ant The  action  of  defendant  constituted  a 
breach  of  public  duty  it  owed  her,  and  this 
action  on  the  case  Is  brought  for  damages 
on  account  of  the  wrongful  violation  of  said 
defendant's  duty.  There  was  a  verdict  for 
plaintiff  for  $758,  and  defendant's  motion  for 
new  trial  being  overruled.  It  excepted. 

The  motion  for  new  trial  contained  the 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  and  that  the  amount  of  dam- 
ages found  was  excessive.  Also,  because  the 
court  erred  In  charging  on  the  measure  of 
damages:  "In  respect  to  the  first  ground  of 
the  action,  or  the  first  tort  alleged  to  have  been 
committed.  It  is  conceded  by  the  defendant's 
counsel  that  she  Is  entitled  to  a  compensa- 
tion therefor.  Now,  what  amount  she  should 
have  for  that  as  compensation  Is  for  yon  to 
determine.  These  things,  as  you  will  readily 
see  yourselves,  cannot  be  measured  in  dol- 
lars and  cents.  There  is  no  criterion  by 
which  you  can  apply  dollars  and  cents  to  It, 
to  see  what  Is  the  exact  worth  of  It,  but  Id- 


aamuch  as  a  tort  has  been  committed,  or  Is 
ever  committed,  in  all  .cases  where  a  tort  has 
been  committed.  It  is  entitled  to  some  com- 
pensation in  dollars  and  cents,  and  that  Is 
left.  In  the  language  of  the  law,  to  the  en- 
lightened conscience  of  an  Impartial  Jury." 
Alleged  to  be  error,  because  the  Jury  was  in- 
structed that  "In  all  cases  where  a  tort  has 
been  committed,  the  damages  are  left  to  the 
enlightened  conscience  of  an  Impartial  Jury." 
Further,  because  this  measure  of  damages 
was  declared  to  be  applicable  to  the  case 
admitted  by  defendant's  counsel,  which  ad- 
mission was  that  plaintiff  was  taken  by  U&r 
station  by  the  negligent  act  of  defendant, 
without  any  intention  to  commit  a  tort,  and 
without  any  admixture  of  malice  or  aggra- 
vating circumstances  In  the  act  or  intention. 
Further,  because  the  charge  ignored  all  cmi- 
alderatlon  of  the  money  value  of  loss  of  time 
and  expense  as  elements  of  damage,  and  left 
the  whole  case  to  be  decided  by  the  enlight- 
ened conscience  of  an  Impartial  jury.  Fur- 
ther, because  It  Ignored  the  question  of  nom- 
inal damages,  and  of  damages  susceptible  of 
money  valuation,  and  fixed  the  enlightened 
conscience  of  an  impartial  jury  as  the  one 
rule  of  damages  In  the  most  fitvorable  as- 
pect of  the  case  for  defendant 

Error  In  charging:  "Now,  I  have  charged 
you  In  respect  to  the  law  as  to  the  amount 
of  damage  this  young  lady  should  receive  for 
these  acts,  simply  the  acts  themselves,  with 
out  regard  to  whether  there  were  aggravat- 
ing circumstances  attending  It  or  not  When 
a  tort  is  committed,  as  I  have  charged  you, 
and  It  Is  clearly  made  out  to  the  satisfaction 
of  the  Jury,  by  the  law  the  person  Is  entitled 
to  such  compensation  as  the  jury  from  their 
enlightened  consciences  may  adjudge,  and  It 
will  stand  right  there  at  what  they  find  It  to 
be,  unless  they  find  that  there  are  aggravat- 
ing circumstances  attending  it,  that  there  Is 
more  wrong  done  the  plaintiff  than  the  mere 
acts  which  I  have  narrated  to  you.  But  we 
have  a  law  for  our  guide  on  that  subject,  and 
it  says  In  every  tort  theee  may  be  aggravat- 
ing circumstances,  either  in  the  act  or  the  In- 
tention, and  in  that  event  the  jury  may  give 
additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of 
the  plaintiff.  Now,  before  you  can  increase 
your  damages,  you  must  believe  from  the  evi- 
dence that  there  was.  In  regard  to  one  or 
both  of  these  torts,  aggravating  circumstan- 
ces. If  you  should  judge  that  there  were  not 
aggravating  circumstances,  either  as  to  one 
or  to  both,  why  then  you  would  stop  at  what 
you  assess  her  damages  to  be  up  to  the  point 
that  I  have  charged  you  upon  heretofore. 
Now,  should  you  believe  there  were  aggra- 
vating circumstances,  either  In  one  or  txAh 
of  these  acts,  then  it  Is  your  duty  to  increase 
your  finding  to  such  sum  as  you  think  will 
be  sufficient  to  deter  the  wrongdoer  from  re- 
peating the  trespass,  or  as  ctmapensation  for 
the  wounded  feeiioffa  of  the  plaintiff,  either 
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or  both."  Alleged  to  be  error,  because  the 
court,  baring  Instructed  tbe  inry  to  measure 
the  damages  by  their  enlightened  conscien- 
ces, wblch  measure  is  applied  only  to  those 
things  which  cannot  be  computed  In  money, 
as  wounded  feelings,  pain  and  suffering,  and 
aggraratlog  circumstances,  erred  In  charting 
them  that  the^vcould  find  still  other  damages, 
additional  to  those  arrlTed  at  by  their  en- 
lightened consciences.  If  the  damages  for 
wounded  feelings,  which  were  the  only  ac- 
tual damages  oYer  and  above  the  nominal 
damages  claimed  by  plaintiff,  were  fixed  by 
the  enllgbtened  consciences  of  the  Jury,  it 
was  error  to  Instruct  them  that  they  could  go 
further,  and  find  damages  over  and  above 
those  fixed  by  their  enlightened  consciences. 
Moreover,  the  court  stated  the  law  too  strong- 
ly and  erroneously  against  defendant,  In 
charging  that  it  was  the  duty  of  the  Jury  to 
Increase  their  finding. 

Brror  in  allowing  plaintiff's  father,  A.  B. 
Jett,  to  testify,  ^ver  defendant's  objections, 
to  alleged  altercations  between  him  and 
Boyd,  the  conductor,  the  same  being  Irrele- 
vant, but  at  the  same  time  having  a  tendency 
to  prejudice  and  inflame  the  Jury,  such  testl-  ■ 
mony  being  especially  Irrelevant  In  view  of 
the  fact  that  It  was  not  shown  that  Boyd 
Icnew  who  tbe  plaintiff  was  at  the  time  of  the 
alleged  indignity,  and,  therefore,  could  not 
have  been  influenced  In  his  conduct  to  her 
by  any  feeling  towards  her  father.  It  was 
not  stated  In  this  ground  what  objection  was 
made  to  this  evidence  when  offered,  nor  was 
the  evidence  objected  to  set  out  In  the  motion. 

Error  in  charging:  "The  next  1b  the  alle- 
gation that  she  was  placed  In  the  baggage 
car.  There  Is  no  concession  upon  the  part  of 
the  defendant  as  to  that  being  a  ground 
of  action.  Indeed,  it  is  denied,  and  Issue  Is 
Joined  with  the  plaintiff  upon  that,  and  hence 
you  are  to  ccxne  to  your  conclusion  as  to 
whether,  under  tbe  circumstances,  which  yon 
are  to  leara  from  the  evidence,  that  was  an 
act  of  negligence  on  the  part  of  the  conduct- 
or In  order  to  arrive  at  a  conclusion  upon 
that,  you  are  to  look,  as  you  look  upon  the 
other,  at  the  surrotmdlngs,  and  as  to  what 
the  nature  of  the  baggage  car  was,  as  to 
wliat  was  in  there,  and  as  to  who  was  In 
there,  and  from  all  come  to  your  conclusion 
as  to  what  she  should  receive  for  damages 
or  compensation  for  that,  If  you  should  be- 
lieve that  the  caae  Is  made  out  from  the  evi- 
dence and  according  to  the  law  I  'uave  given 
you  in  charge."  Alleged  to  be  error  In  this: 
That  the  Jury  Is  Instructed  that  the  defend- 
ant being  placed  in  the  baggage  car  Is  a  suffi- 
cient ground  of  action  in  tbe  case,  and  an  act 
ot  ne^igence  on  the  part  of  the  conductor 
tor  which  the  plaintiff  is  entltle4  to  recover. 
It  left  the  Jury  to  infer  that  the  putting  the 
plaintiff  In  tbe  baggage  car,  without  Inquiry 
as  to  the  manner  in  which  it  was  done,  or 
whether  contrary  to  and  without  her  con- 
sent, was  sufficl^t  to  authorize  a  recovery 
In  the  case. 


Jos.  B.  &  Bryan  Gumming  and  Candler  & 
Thompson,  for  plaintiff  In  error.  Smith  & 
Pendleton  and  Jobn  S.  Candler,  for  d^nd- 
ant  In  error. 

LUMPKIN,  J.  The  plaintiff.  Miss  Oallte 
Jett,  brought  an  action  against  the  Georgia 
Batlrood  &  Ban]dng  Company  tor  two  al- 
leged torts.  One  was,  carrying  her  past  tbe 
station  to  which  she  bad  paid  her  fare;  and 
the  other  was,  compelling  her  to  ride  In  the 
baggage  car  on  the  f  (blowing  morning  when 
she  was  retnming  to  her  home.  We  have 
directed  the  reporter  to  state  the  material 
facts  developed  by  the  evidence.  The  defend- 
ant admitted  liability  as  to  the  first  of  tbe 
above-mentioned  matters,  and  as  to  this 
ground  of  ctxnplalnt  the  only  question  at  is- 
sue was  what  should  properly  be  the  amount 
of  the  recovery.  As  to  the  second  ground  of 
complaint,  the  defendant  denied  liability,  in- 
sisting that  Inviting  the  young  lady  to  ride 
in  the  baggage  car  for  the  short  distance  she 
had  to  go  was  but  an  act  of  courtesy  and 
kindness.  Intended  to  relieve  her  of  the  in- 
convenience of  riding  In  a  passenger  car 
which  was  very  greatly  ovMxax>wded,  and  In 
which  she  could  not  have  found  a  swt  Tbe 
legal  questions  lnT<^Ted  in  the  case  are  free 
from  difficulty. 

1.  Tbe  plaintifTs  evidence  made  no  case  at 
all  for  the  recov^y  of  any  actual  damages 
sustained  by  reason  of  loss  of  time  or  of  ex- 
penses Incurred.  Her  right  to  recover,  under 
the  proof  submitted,  was  entirely  for  injury 
to  her  peace,  happiness,  or  feelings.  There- 
fore, in  this  case,  the  damages  were  to  be  ar- 
rived at  solely  by  reference  to  the  enlight- 
ened consciences  of  Impartial  Jurors.  The 
Judge  charged  as  indicated  In  the  first  bead- 
note.  It  is  obvious  at  a  glance  that  this 
charge,  as  an  abstract  proposition,  is  not 
strictly  correct,  for  there  are  certain  kinds 
of  damages  In  mc»t  cases  of  tort  which  are 
capable  of  being  accurately  estimated  In  mon- 
ey. Nevertheless,  in  Its  application  to  the 
facts  of  the  present  case,  we  do  not  think 
this  charge  could  have  resulted  in  any  harm 
to  the  defendant 

2.  The  plaintiff  sought  to  recover  damages, 
not  only  for  Injury  to  her  peace,  happiness, 
and  feelings,  but  also  vindictive  or  punitory 
damages,  because,  as  she  insisted,  there  were 
aggravating  circumstances  attending  the  In- 
fliction of  the  wrongs  upon  her.  The  court 
charged  as  to  both  these  kinds  of  damages, 
and  in  each  instance  instructed  the  Jury  that 
the  only  measure  of  damages  was  the  en- 
lightened consciences  of  impartial  Jurors. 
There  was  no  error  In  this,  for  the  rule  stat- 
ed was  the  correct  one  for  ascertaining  the 
amount  to  be  awarded  in  both  kinds  of  the 
damages  referred  to,  and  there  was  no  im- 
propriety in  repeating  it  In  connection  with 
the  instructions  given  the  Jury  as  to  the  sec- 
ond kind,  although  tbe  court  had  previously 
stated  this  rule  in  charging  tbe  Jury  as  to  the 
first  kind. 
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3.  We  grant  a  new  trial  In  this  case  be- 
cause we  think  the  verdict  was  too  large, 
and  out  of  all  Just  and  reasonable  proportion 
to  the  Injury  done  to  the  plaintiff.  We  can- 
not help  feeling  that  the  amount  Is  so  great 
as  to  give  reason  to  suspect  bias  oc  prejudice 
on  the  part  of  the  Jury.  An  examination  of 
the  evidence  will  show  that  no  physical  pain 
was  inflicted  upon  the  plaintiff,  no  indignity 
ottered  her,  and  that  she  ^dured  no  mental 
suffering  or  anxiety.  The  actual  Inconven- 
ience to  which  she  was  subjected  was  very 
alight  Indeed,  and  yet  the  relatively  large 
sum  of  ?750  was  awarded  to  her.  The  evi- 
dence as  to  the  alleged  "aggravating  circum- 
stances" was,  in  our  opinion,  very  weak  In- 
deed. It  seems  there  had  been  some  slight 
grudge  l>etween  the  conductor  and  the  father 
of  the  young  lady,  but  It  is  not,  in  our  opin- 
ion, In  the  least  degree  probable  that  the  for- 
mer was  at  all  influenced  by  It.  The  evi- 
dence of  the  conductor  is  not  entirely  clear 
and  satisfactory.  It  would,  perhaps,  not  be 
unfair  or  unjust  to  say  that  he  evidenced 
stupidity,  both  as  to  his  conduct  In  the  trans- 
action imder  Investigation  and  as  to  the  ac- 
count of  it  given  by  him  on  the  stand.  We 
do  not  think,  however,  this  constitutes  any 
good  reason  for  Inflicting  such  a  penalty  up- 
on  the  railroad  company  as  the  Jury  have 
seen  proper  to  Impose.  It  is  with  great  re- 
luctance that  we  ever  interfere  with  the  ver- 
dicts of  Juries  on  the  ground  that  they  are 
excessive,  but  this  Is  one  of  the  cases  In 
which  we  feel  constrained  to  do  so.  In  this 
connection,  see  Railroad  Ca  v.  Eskew,  86 
Ga.  641,  12  S.  B.  1061,  where  a  verdict  of 
the  same  amount,  under  circumstances  prob- 
ably more  strongly  Justifying  its  rendition, 
was  set  aside  by  this  conit.  It  was  not,  it 
Is  true,  distinctly  ruled  that  the  damages 
were  excessive,  but  Chief  Justice  Bleckley 
expressed  the  view  of  the  entire  court  when 
he  said:  "We  are  strongly  inclined  to  the 
opinion  that  the  amount  Is  out  of  reasonable 
and  conscientious  proportion  with  the  magni- 
tude of  the  injury."  See,  also.  Railroad  Co. 
V.  Lyon,  89  Ga.  16, 15  S.  B.  24,  and  note,  espe- 
<^lly  the  language  of  the  opinion  on  pages 
20  and  21,  89  Ga.,  and  page  24,  15  S.  E. 

Vpou  the  sole  groimd  that  the  verdict  la 
excessive,  a  new  trial  Is  ordered.  Judgment 
rerersed. 

(96  Va.  243) 

BOWDEN  et  al.  v.  ACHOR. 

(Supreme  Court  of  Georgia.    Jan.  14,  1895.) 

Cancellatiok  of  Deed— Pleading  — Cossidbra- 
TION — Capacity  of  G-rantob— Evidence — Im- 
BTBUCTIOX»— EXAHlTfATION  OF  WITNESS. 

1.  An  equitable  petition  alleging  that  the 

filaintiff  liad  been  defrauded  of  certain  described 
ots  of  land,  or  the  value  thereof,  by  a  series  of 
fraudulent  and  unncousdonable  acta,  perpetrat- 
ed upon  her  by  various  persons  named  as  de- 
fendants, the  petition  setting  forth  in  detail  a 
history  of  these  actui,  and  thereby  showing  that 
each  and  all  of  the  defendants  had  more  or  less 
connection  with  the  same,  and  in  efCect  charging 


that  the  wrongs  done  her  In  the  premises  were 
the  result  of  a  conspiracy  among  the  defend- 
ants, in  which  they  all  to  a  creater  or  less  extent 
participated,  and  praying  for  ai^ropriate  relief 
as  to  each,  was  not  demurrable  for  multifarioas- 
ness,  or  for  misjoinder  of  parties,  or  for  mis- 
joinder of  causes  of  action. 

2.  One  of  the  alleged  grounds  of  fraud  be- 
ing that  the  consideration  for  which  the  plain- 
tiff had  been  induced  to  part  with  and  convey 
land  was  grossly  inadequate,  evidence  of  the 
value  of  the  land  at  the  time  of  the  trial,  which 
occurred  years  after  the  alleged  fraud  had  been 
committed,  was  irrelevant,  especially  where  it 
aiipeared  liiat  all  lands  in  that  vicinity  had,  be- 
cause of  the  Elding  of  a  town,  very  greatly 
enlianced  In  value. 

3.  It  is  not  admieaible  for  a  witness  who 
Is  not  an  expert  in  such  matters  to  testify  to  his 
opinion  with  reference  to  the  mental  capadlr  of 
another,  without  stating  the  facts  upon  which 
that  opinion  is  tiased. 

4.  It  Is  not  only  the  rigtit,  but  the  duty,  of 
the  presiding  judge  in  the  trial  of  an  action  to 
ask  questions  of  uie  witnesses  whenever  necea- 
sary  to  bring  out  the  full  tmth  of  the  case;  but 
in  BO  doing  he  should  not  himself  intimate  any 
opinion  upon  the  facts,  or  use  any  expression  cal- 
culated to  prejudice  the  rights  of  either  party. 

6.  Where  it  appears  uiat  I  material  paper 
is  outside  this  state,  and  therefore  beyond  the 
jurisdiction  of  its  courts,  a  witness  may,  in  the 
absence  of  better  secondary  evidence,  be  allowed 
to  testlfr  to  its  contents. 

6.  The  charges  being  fraud  and  conspiracy, 
deeds  or  other  evidence  which  may  throw  some 
light  on  the  transactions  under  investigation 
are  admissible,  the  value  of  the  evidence  being 
for  the  jury  to  determine.  In  admitting  such 
evidence,  it  was  not  improper  for  the  Judge  to 
remarb,  in  substance,  Uiat  he  thought  it  "ap- 
plicable," and  ttiat,  If  It  had  no  relation  to  the 
question  at  issue,  it  would  do  no  harm. 

7.  The  declarations  of  one  In  disparagement 
of  the  title  he  had  once  held  to  land,  made  aftur 
he  had  parted  with  the  title,  and  when  he  was 
not  in  possession,  are  inadmissible  to  aSect  those 
holdinenndcr  him. 

8.  Where,  plainly  and  beyond  all  contro- 
versy, there  ia  one  main,  controlling  issue  in  a 
case,. the  court  may  inform  the  jury  that  such  is 
the  fact;  but,  if  there  are  two  or  more  important 
issues,  and  there  is  any  doubt  as  to  which  is  the 
main  one,  or  that  any  one  of  them  Is  sudi.  the 
court  should  not  single  out  a  particular  Issue, 
and  present  it  as  the  controlling  one  in  the  case. 

9.  Where  the  court,  in  its  charge,  appropri- 
ately recited,  by  way  of  hypothesis,  various  facta 
illustrative  of  a  want  of  mental  capacity  to  con- 
tract, it  was  certain^  not  erroneous,  as  against 
the  defendants,  to  add  that,  if  the  jury  believed 
such  was  the  plaintiff's  mental  condition,  and  if 
they  were  thus  convinced  she  did  not  have  suf- 
ficient mental  capacity  to  make  a  contract  when 
she  execute  certain  deedi^  the  same  were  not 
binding  upon  her, 

10.  It  was  error  to  charge  that  if  the  plain- 
tiff, at  the  time  of  making  certain  deeds,  had 
the  mental  capacity  to  contract,  and  there  was 
no  change  In  her  mind  for  the  worse  when  she 
afterwards  made  a  certain  other  deed  (the  lat- 
ter being  a  deed  which,  if  binding  upon  her, 
would  defeat  her  action),  that  deed  would  be  no 
bar  to  her  recovery.  So  manifest  an  error  could 
have  resulted  only  from  inadvertence. 

11.  When  the  evidence  consisted  of  answers 
to  interrogatories  and  various  documents,  ns 
well  as  the  oral  testimony  of  witnesses,  the 
court  should  not  have  instructed  the  jury,  *The 
evidence  Is  what  the  witnesses  swear  before 
you  on  the  stand." 

12.  Where  the  court  stated  to  the  jury  three 
contentions  of  a  party,  it  may  have  been  mis- 
leading to  add  that  so  and  so  would  result  if 
"both  of  these  positions  are  true,"  without  spec- 
ifying to  whitm  two  of  them  the  word  "both" 
at^Ued. 
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IS.  When  the  conrt  has  been  dnir  requested 
to  give  Its  entire  charge  In  writing,  and  the 
jorr,  after  dellbmtlne  awhile  on  the  case,  ask 
for  additional  instmctiona,  which  the  coort  un- 
dertakes to  gire,  thsse  Instrnctlons  most  also  be 
redaeed  to  wriang.  and  read  to  the  Jnnr*  If 
the  court  fails  to  do  this,  and  gives  the  additioii- 
al  duuve  orallr,  it  Is  reversible  error.  Section 
244  of  the  Code  was  not  repealed  \>j  the  act  pro- 
viding for  the  appointment  of  official  court  m- 
porteta. 

14.  Where  one  who  has  received  moner  In 
eonsideratJon  of  land  sold  and  conveyed  seeks  to 
rescind  the  sale  on  the  gronnd  of  fraud,  it  is  in- 
cumbent on  the  seller,  before  Institatlng  legal 
proceeding  for  that  purpose,  to  return,  or  oner 
to  return,  the  consideration  received.  Even  if. 
In  a  given  case,  iben  should  exist  equitable  rea- 
aons  for  a  failure  to  make  restoration,  or  a  ten- 
der thereof,  which  could  be  held  sufficient  to  dis- 
pense with  die  same  as  a  condition  precedent  to 
the  right  of  action,  certainly,  In  a  case  like  the 

E resent,  where  the  plaintiff  received  money  for 
er  land,  and  there  is  In  her  dedaraticm  no  aU 
legation  that  it  was  pidd  or  tendered  back,  nor 
any  offer  therein  of  restoration,  or  Its  equivalent, 
and  no  evidence  whatever  either  of  payment  or 
tendw,  a  recovery  hy  her  of  the  land  in  question 
connfvt  be  sOBtalned. 

15.  Sndi  of  the  57  grounds  of  the  motion  for 
a  new  trial  as  are  not  covered  by  the  foregoing 
notes  are  not  of  sufficient  importance  to  require 
■pedal  notice.  Many  of  th^  are  exceedingly 
trivial;  othws  are  entirely  without  merit 
Some  of  them  contain  obiections  to  evidence 
tediously  and  unnecessarily  spun  out  Into 
lengthy  colloquies  between  court  and  counsel, 
when  they  mi^t  easily  have  been  clearly  and 
concisely  stated;  others  relate  to  alleged  improp- 
er conduct  of  counsel  In  talking  irrelevantly,  and 
too  much,  and  the  refusal  of  the  court  to  inter- 
fere; and  BO  on  almost  ad  infinitum.  It  may  be 
that  some  alight  errors  were  committed  which 
have  not  been  noticed.  In  so  complicated  and 
protracted  a  trial  it  would  be  surpriains  were  it 
otherwise.  On  the  whole,  the  oontroilfng  qnes- 
tkms  made  by  the  record  have  been  dealt  with, 
and  the  rnlea  of  law  andicable  have  been  an- 
nonneed. 

(Syllabus  hy  the  Court) 

Error  from  superior  court,  Olaytoii  comity; 
Richard  H.  Cla^  Judge. 

Action  by  Lou  Achor  against  Rob«l  Bow- 
den  and  others.  PlalDtiff  had  Judgmoit,  and 
defendants  bring  error.  Reversed. 

The  following  Is  the  oflaclal  report: 

The  petition  of  Lou  Achor  alleged:  She 
Is  the  danghto*  of  Nancy  Wright,  who,  be- 
fore ber  death,  owned  lots  8,  9,  and  24  in  the 
Tbirteentb  district  of  Clayton  county,  under 
deeds  recorded  Octobw  16,  1886,  each  deed 
conveying  one  of  the  lots,  and  each  being 
on  a  consideration  of  (2,000.  On  Septemb^ 
28,  1887,  Nancy  Wright,  by  will,  devised 
these  three  lots  to  petitioner,  her  only  child. 
On  October  18,  1887,  two  deeds  were  claimed 
to  have  been  made  by  Nancy  Wright,— one 
to  J.  W.  Turner,  to  lot  No.  8,  and  the  other 
to  J.  W.  Wright,  to  lot  Na  9.  Tha  con- 
sideration mentioned  therein  was  love  and 
afTection,  Imt  the  grantees  were  worse  than 
strangers  In  sympathy  for  the  grantor  in 
ike^  afflictions.  These  two  deeds  are  forger- 
ie«.  and  were  made  ft>r  the  sole  purpose  of 
defrauding  petitioner.  About  the  time  of  the 
making  of  said  two  deeds  Nancy  Wright 
was  in  feeble  health,  and  without  mental 
eapactty  to  maka  «  deed.  JTutt  aftw  Nancy 
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Wright's  death,  petitioner  was  desirous  of 
recovering  lots  8  and  9,  and,  acting  upon 
the  advice  of  J.  M.  Walker,  who  had  gained 
hw  confldence,  she  employed  as  her  counsel 
S.  N.  Connally,  contracting  with  him  to  give 
him  one-half  of  lots  8  and  9  for  his  services 
In  recovering  the  prop&rtj,  and  agreeing  to 
sign  a  deed  to  one  of  said  lots  conveying  to 
bim  the  title  thereto.  Through  the  false  and 
fraudulent  representations  of  Walkn-,  who 
was  Connally's  agent  in  the  matter,  she  was 
Induced  to  sign  a  deed  conveying  to  Connal- 
ly lot  24,  which  was  not  In  litigation  in  any 
manner,  but  was  left  her  free  of  any  in- 
cumbrance by  her  mother.  This  is  a  fraud 
upon  her,  she  being  ignorant,  and  unable  to 
read  and  write  or  to  understand  what  she 
was  signing.  She  had  all  confldence  in  Con- 
nally, and  relied  upon  him  to  protect  her 
from  the  numerous  unscrupulous  persons 
who  were  doing  all  In  their  poww  to  ob- 
tain by  fraud  and  violence  the  property 
left  ber  by  ber  mother.  By  this  ^ud  Con- 
nally secured,  without  any  contingency.  $2,- 
000  for  his  services  In  recovering  lots  8  and 
9,  whereas,  according  to  the  terms  of  the 
contract  between  them,  he  was  to  get  a 
contingent  fee  of  one-half  of  the  recovery. 
Soon  after  petitioner  employed  Connally,  he, 
as  her  attorney,  filed  two  suits  In  ejectment 
to  the  spring  term,  1887,  of  the  superior 
court  of  Clayton  coun^  against  Turner  and 
Wright  During  1888.  and  b^ore  the  trial 
of  these  cases,  she  was,  by  and  through  the 
false  r^resentaUons  of  Walker,  who  was 
acting  for  and  by  the  advice  of  Connally, 
and  who  r^resented  to  her  that  she  was 
about  to  be  convicted  and  sentenced  for 
larceny  in  Clayton  county,  forced,  through 
fear  of  criminal  prosecution  to  leave  that 
county,  and  even  the  state  of  Georgia.  She 
was  never  guilty  of  any  crime  as  she  was 
then  charged  with,  but  this  was  only  a 
trick  resorted  to  by  Connally  and  Walker, 
who,  with  3.  T.  Spence,  were  In  collusion  to 
defraud  her  of  bee  property,  to  remove  her 
beyond  the  limits  of  Georgia,  so  they  could 
with  more  ease  accomplish  their  designs 
vtpoa  her,  with  her  spirited  away  beyond 
hearing  of  said  cases.  Walker  and  Con- 
nally were  larg^y  Indebted  to  Spence  for 
assistance  In  thdr  worit  of  frightening  away 
petitioner.  Spence  was  indebted  to  petitlon- 
er  for  some  f&vors  theretofore  granted,  and 
she  had  every  reason  to  believe  he  was  her 
friend.  Walker  received  a  valuable  con- 
sideration for  bis  services  in  said  matter 
from  the  proceeds  of  the  sale  of  lot  24  as 
hereafter  set  out  Spence  received  as  bis 
part  of  the  plunder  from  said  robbery  a 
house  and  lot  in  Jonesboro,  Clayton  county, 
as  the  ultimate  result  of  said  transaction. 
After  petitioner  had  been  thus  spirited  away, 
Connally,  without  Instructions  from  her, 
against  her  known  wish,  and  against  her 
Interest  In  the  matter,  dismissed  the  eject- 
ment suits,  and  did  not  even  notify  her  of 
his  actions  in  the  premises,  nor  of  the  dl& 
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position  of  the  casee,  nor  communicate  with 
her  in  any  manner  concerning  them,  al- 
though she  had  requested  him,  through 
Waiter,  to  do  bo.  She  did  not  leam  of  the 
dismissal  of  the  salts  until  more  than  six 
months  had  ^psed  after  they  were  dismiss- 
ed. If  they  had  not  been  dismissed  and 
had  been  faithfully  represented  by  Couually. 
as  was  bis  dnty,  she  would  have  recovered 
the  lots  sued  for.  Their  dismissal  was  only 
a  part  of  the  scheme  entered  Into  by  Walker, 
Speace,  and  Connally  to  defraud  her  out  of 
her  property.  Cwnally  acted  In  coUoslon 
with  the  opposite  parties  In  said  cases,  and 
dismissed  the  cases  in  their  Interests  and 
In  his  own,  abusing  the  trost  she  reposed 
In  him  as  her  counselor,  to  perpetrate  a 
fraud  upon  her.  Since  the  dismissal  of  the 
suits  by  Connally,  he  has  made  a  deed  of 
lot  24  to  L.  A.  Kuglar,  who  has  since  died, 
and  Samps  Morris  is  his  administrator.  The 
consideration  of  this  deed  Is  expressed  as 
$1,000.  Kuglar  bought  with  notice  of  the 
fraud  above  mentioned;  and  Spence  was 
Kuglar's  agent  and  legal  adviser  In  said 
transaction,  and  he  knew  all  of  the  fraud 
In  connection  with  It,  and  the  rotten  con- 
dition of  the  title  to  lot  24.  Spence,  taking 
advantage  of  the  great  confidence  reposed  in 
him  as  her  friend,  tiad  her  to  sign  a  deed 
to  Kuglar  to  the  west  half  of  lot  24.  dated 
December  20,  18SS  (the  deed  from  Connally 
to  Kuglar  was  dated  JMarch  6, 1889),  on  an  ex- 
pressed consideration  of  $700,  but  really  with- 
out consideration,  she  not  having  received  a 
c^t  for  the  same.  Spence  represented  to 
her  that  It  would  be  greatly  to  her  Interest 
to  sign  the  deed,  and  that  the  consideration 
should  be  turned  over  to  her  upon  the  de- 
livery of  the  land  to  Kuglar.  Spence  re- 
ceived the  consideration  to  himself  and 
family  In  the  shape  of  a  house  and  lot  in 
Jonesboro,  as  above  mentioned.  Spence  was 
Kuglar's  agent  and  legal  adviser  In  this 
transaction,  and  Kuglar  knew  of  the  fraudu- 
lent and  false  representations  and  conduct 
of  Spence  to  and  with  petitioner,  and  acted 
with  all  the  light  before  him.  The  deed  of 
petitioner  to  Connally  to  lot  24  was  known 
to  Kuglar,  and  there  was  never  any  con- 
flict between  Connally  and  Kugiar,  which  Is 
a  badge  of  fraud;  and  Kuglar  knew  Connally 
to  be  petitioner's  then  counselor.  On  Au- 
gust 26,  1889,  Koffiar  made  to  Robert  Bow- 
den  a  deed  to  lot  24,  for  a  consideration  of 
$3,000.  Bowden  had  notice  of  the  fraud 
upon  petitioner  by  Connally,  Walke?,  and 
otliers  above  mentioned,  and  the  sale  was 
made  for  the  purpose  of  putting  the  title 
ostensibly  in  gome  one  not  affected  with  the 
notice  of  a  fraud  upon  petitioner;  but  said 
transfer  and  deed  is  a  fraud  upon  her,  for 
Bowden  knew  the  title  should  rightfully  be 
in  her.  She  was  induced  to  sign  an  Instru- 
ment on  November  9,  1891,  which  was  repre- 
sented to  her  to  carry  no  title  out  of  her, 
and  in  no  way  to  lessen  her  right  or  title  to 
lot  24,  and  that  she  had  no  interest  in  the 


property  that  could  In  any  way  be  affected 
by  said  instrument,  but  In  fact  it  was  a 
quitclaim,  and  confirmed  the  deeds  made 
by  her  to  Connally  and  Kuglar  above  men- 
tioned. This  quitclaim  was  executed  In  Ala- 
bama, the  consideration  mentioned  in  It  be- 
ing $100.  Said  consideration  Is  not  sufficient 
to  .  support  It  She  was  Induced  to  sign  It 
by  said  fraudulent  representations  of  W.  J. 
Albert,  Samps  Morris,  with  and  by  the  aid 
of  Spence,  legal  counsel  and  adviser  of 
Kuglar's  estate,  and  who  even  now  has  a 
very  great  Influence  over  the  mind  of  peti- 
tioner. It  was  represented  to  her  by  said 
parties  that  h&r  attorneys,  whom  she  bad 
'  long  before  employed  to  sue  for  this  prop- 
erty, and  who  bring  this  petition,  were  not 
taking  any  steps  in  the  matter  to  aid  h^  in 
recovering  the  property,  and  that  she  could 
never  recover  it,  as  she  had  no  title  to  it. 
She  was  Induced  to  sign  the  instrument 
under  a  misapprehen^on  of  her  rights  aa  to 
this  property.  The  fact  that  she  had  al- 
ready employed  counsel  to  look  after  her 
interest  In  the  property,  and  to  recover  It 
for  her,  was  well  known  to  the  parties  who 
induced  her  to  sign  the  Instrument  by  their 
fraudulent  representations  above  mentioned. 
She  was  at  that  time  In  very  feeble  health, 
and  of  very  weak  mental  capacity,  so  aa  not 
to  be  able  to  tell  or  be  conscious  of  her 
rights  In  the  matter,  or  to  understand  the 
nature  of  the  Instrument  she  was  signing. 
She  Is  Ignorant  and  weak-minded,  and  has 
always  been  so.  Because  of  this,  and  ber 
feeble  condition,  she  was  easily  Imposed  upon, 
and  Is  not  of  sufficient  mental  capacity  to 
make  a  deed.  Because  of  the  dismissal  of 
the  ejectment  suit  for  lots  8  and  9,  and 
more  than  six  months  having  elapsed  be- 
fore she  could  have  Instituted  or  reinstated 
her  case,  she  Is  barred  from  suing  for  the 
recovery  of  those  lots,  and  Connally,  Walker, 
and  Spence  are  responsible  to  her  for  the 
value  of  said  lots.  Connally  and  Walker 
are  liable  to  her  for  the  value  of  lot  24,  If 
the  same  should  be  hdd  by  an  Innocent 
purchaser,  Ignorant  of  the  fraud  committed' 
upon  her  by  Connally  and  Walker.  Lots  8 
and  9  contain  202%  acres  each,  worth  from 
$40  to  $60  per  acre,  and  lot  24  contains 
202V6  acres,  worth  the  same^  Connally's 
failure  to  prosecute,  and  his  dismissal  of  the 
ejectment  cases  have  resulted  In  injury  to 
her  in  a  sum  equal  to  the  value  of  lots  8  and 
9,  and  he  has  Injured  her  In  a  sum  equal 
to  the  value  of  lot  24,  because  of  the  fraud 
committed  upon  her  by  him  and  Walker,  his 
agent  and  confederate,  In  securing  her  signa- 
ture to  the  deed  to  Connally  conveying  that 
lot.  In  the  event  said  lands  should  be  in 
the  bands  of  an  innocent  purchaser. 

She  prfl^ed  that  Connally,  Walker,  Spence, 
Bowden,  and  Morris,  as  admiulstratw  of 
Kuglar,  be  made  parties  defendant;  that  h^ 
deed  to  Connally,  hor  deed  to  Kuglar,  her 
deed  of  relinquishment  to  Bowden,  Connal- 
ly'a  deed  to  Kuglar.  end  Kuglar's  deed  to 


Digitized  by  Google 


Ga.)  BOWDEN  «.  ACHOB.  257 


Bowden  be  each  set  aside  and  canceled;  that 
title  to  lot  24  be  decreed  In  her;  that  she  re- 
cover from  Gonnally,  Walker,  and  Spence,  all 
or  either  of  them,  the  value  of  lots  8  and  9; 
that  she  recovor  of  Connally  and  Walker  the 
value  of  lot  24,  If  that  lot  be  found  In  the 
hands  of  Innocent  purchasers;  and  for  gen- 
eral relief.  Attached  as  exhibits  to  her  peti- 
tion were  copies  of  the  instruments  therein  re- 
ferred to.  By  amendment  she  alleged:  Mor- 
ris  has  In  his  own  Individual  right  come  tnto 
DOBsessIon  of  lot  24,  loid  now  holds  and  claims 
It  aa  his  own.  He  refuses  to  deliver  it  to  her, 
or  pay  her  the  yearly  profits  thereof;  it  being 
worth  tar  rent  $200  per  year.  Kuglar  was  a 
party  to  the  fraud  by  which  she  was  de- 
IK-ived  of  the  land.  About  the  time  when  she 
was  ffaudolently  ousted  from  the  possession 
of  her  heritage,  Kuglar,  with  his  friend  and 
l^al  advisw,  Spence,  lurked  In  the  vicinity  of 
her  land  and  home,  and  by  fraudulent  means 
contributed  larg^  to  the  scheme  of  getting 
her  out  of  Georgia  and  into  Alabama.  Kug- 
lar furnished  the  money  and  hired  the  convey- 
ances  which  moved  her  goods  to  Atlanta,  and, 
at  the  Instance  of  Spence,  furnished  the  m<m- 
ey  with  which  to  pay  fright  on  ber  goods  and 
her  railroad  fare  oat  of  Georgia.  It  was  a 
part  of  the  scheme  concocted  by  Kuglar  and 
Spence  that  Spence  was  to  see  to  It  that  she 
was  to  be  moved  out  of  Georgia,  and  to  the 
remote  mountain  regions  of  Alabama,  as  an 
additional  drcumstance  to  charge  Kuglar 
with  notice  and  participation  In  this  fraud 
subsequent  to  her  removal  from  Georgia,  al- 
thon^  be  then  bad  a  deed  to  the  land,  as  he 
daJmed,  be  was  dlasatisfled;  and  thinking, 
perhaps,  to  more  completely  covet  up  his 
fraud,  he  sought  out  Connally,  and  accepted 
from  bim  a  quitclaim  deed  oa  a  consideration 
less  13>an  the  value  of  the  land.  This  circum- 
stance also  seems  to  fasten  knowledge  of  the 
fraud  uprai  Oonnally,  who  well  knew  that  he 
obtained  his  pretended  deed  in  the  manner 
charged  in  the  original  petition.  Bowden  was 
never  a  bona  fide  purchaser  of  lot  24,  but  the 
pretended  conveyance  by  Kuglar  to  him  was 
only  a  part  of  the  scheme  between  him,  Kug- 
lar. and  Spence  whnvby  they  hoped  to  get  an 
Innocent  purchaser  between  them  and  their 
frandtilent  conduct  The  wh<^e  scheme  was 
understood,  acquiesced  In,  and  Indorsed  by 
Bowden,  and  this  vie  wis  sustained  by  the  fact 
that  about  November  9, 1891,  Morris,  with  his 
attorney,  Albert,  visited  petitioner's  home  In 
Alabama,  and,  after  securing  the  services  and 
inflaeoce  of  J.  M..  Phillips,  who  was  known 
by  them  to  be  the  friend  and  adviser  of  peti- 
tioner, falsely  and  fraudulently  r^esented 
to  her  that  her  attorneys  could  do  nothing  for 
her,  and  by  all  kinds  of  misrepresentacions 
and  fraudulent  practices  induced  her  to  tfgn 
some  kind  of  paper,  she  did  not  know  what, 
except  that  the  same  was  without  wmsldera- 
tion  Rave  the  pnltry  sum  of  ?100,  conveying 
the  land.  She  lias  been  informed  and  be* 
Heves  that  the  $100  w.-m  pnid  by  them  to 
I'hilllpB  ag  the  price  of  bts  Influence  with 
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hes  to  induce  ber  to  sign  a  paper  ot  their  own  ■ 
drawing.  She  Is  now  informed  that  this  last- 
mentioned  paper  is  claimed  to  be  a  deed  to 
Bowden,  but  he  was  not  present,  and,  abe 
bellere^  knew  nothing  about  It,  and  bas  nev- '  - 
er  erea  seen  the  papor.  At  the  time'  of  the 
IH-etended  sale  by  Kuglar  to  Bowden,  Bow- 
den already  owed  Ku{^  some  eevea  or  eight 
hundred  dollars,~mncb  more  than  he  could 
pay,— and  could  not  well  refuse  to  pose  as  an 
innocent  purchaser  from  him  in  this  crisis.  A 
man  of  Kuglar'a  well-known  closeness  In  busi- 
ness would  hardly  have  sold  land  to  Bowdeu 
and  made  him  a  deed  had  there  not  been  some  _ 
private  und^standlng  that  Bowden  was' 
merely  the  go-between  of  the  parties.  Morris 
has  procured  to  himself  Individually  a  re* 
conveyance  from  BowAm  of  lot  24,  hoping 
thereby  to  add  another  name  to  the  list  of  so- 
called  "Innocent  imrchasers,"  but  Morris  liad 
full  knowledge  of  all  these  matters,  and  took 
the  land  together  with  the  fraud,  and  be- 
came a  participaht  therein.  Morris  was  made 
party  defendant  as  an  Individual,  and  peti- 
tioner prayed  for  a  decree  against  him  for 
recovery  of  lot  24  and  mesne  profits. 

When  the  case  was  called  for  trial,  defend- 
ants moved  to  dismiss  the  petition  because  it 
was  multifarious,  because  there  was  a  mis- 
joinder of  causes  of  action,  and  because  there 
was  misjoinder  of  parties.  This  pioHon  was 
overruled.  Defendants  theu  demurred  (tlie 
amendment  ahove  mentioned  having  been  filed 
at  the  same  term)  on  the  grounds:  {1)  The' 
petition  Is  multifarious.  In  that  It  contains 
a^)arate  causes  of  action,  to  wit,  to  recover 
lot  24  from  Bowden  and  MchtIs;  to  recover 
damages  of  Connally,  Walker,  and  Spence, 
all  or  eithH'  of  them,  for  lots  .8  and  9,  and 
because  Connally,  It  Is  alleged,  dismissed  the 
suits  against  Turner  and  Wright  for  said  lots, 
and  negligently  failed  to  recover  the  land. 
(2)  and  (3)  Misjoinder  of  causes  of  action  and 
misjoinder  of  parties.  (4)  Because  plaintiff 
seeks  to  recover  for  several  distinct  matters 
against  several  defendants  who  have  several 
distinct  interests,  and  In  some  Instances  one 
or  more  of  defendants  have  no  common  inter- 
est. The  demurrer  was  overruled,  the  order 
overruling  it  stating  that  it  was  overruled  be- 
cause made  and  presented  after  the  motion  to 
dismiss  was  argued  and  det^mlned,  and  be- 
cause made  at  the  third  term  of  the  "bill," 
"and  not  ordered  because  of  the  amendment 
stated."  To  the  ovesruling  the  motion  to  dis- 
miss and  the  demurrer  defendants  excited 
pendente  lite,  and  as  to  these  rulings  assign 
error  in  their  final  bill  of  ^ceptlMis.  The 
Jury  found  for  plalntlft  land  lot  24,  placing  a 
Uen  on  said  lot  for  $350  to  satisfy  fees  due 
Oonnally;  furtho',  that  the  $100  paid  to  Phil- 
lips be  refunded  to  Morris;  and  further,  for 
plaintiCF,  $50  per  annum  rent.  Bowden  and 
Morris  moved  for  a  new  trial,  and,  their  mo- 
tion for  new  trial  being  overruled,  excepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.   Also  because  the  court  err«d  .In 

Digitized  by  Google 


258 


SOUTHEASTERN  BBPOBTEB,  Vol.  22. 


refusing  to  give  tn  cbarge  to  the  jury  the  fol- 
lowing written  requests:  "Weakness  of  mind 
and  Illiteracy  do  not  render  one  incapable 
of  making  a  contract.  It  does  not  require  a 
high  degree  of  mental  power  to  make  a  blnd- 
b)g  agreemebt  One  who  has  strength  of  mind 
Nind  reason  equal  to  a  clear  and  full  under- 
fitandlng  of  the  nature  and  consequences  of 
his  act  in  making  a  deed  is  to  be  consid«'ed 
sane,  one  who  lacks  this  capacity  Is  to  be 
held  insane.  If  yon  bellere  that  on  NoTdm- 
ber  9,  1891,  Lou  Achor  executed  a  deed  to 
Rob^  Bowden.  and  if  you  further  believe 
that  Hunroe  Pbllllps  was  in  that  transaction 
acting  as  ber  agent,  and  if  the  money  was 
yaid  to  Pfalllipe,  her  direction,  and  if  sbe 
was  capable  of  contracting,  then  she  cannot 
recover  lot  of  land  No.  24,  or  any  part  there- 
of. If  yon  believe  from  the  evidence  that 
Kuglar  paid  Lou  Achor,  the  plaintifT,  fotu* 
hundred  dollars  In  person,  or  that  he  iMiid  to 
Mr.  Spence  for  hw,  by  hex  consent,  and  took 
a  deed  to  west  half  of  lot  of  land  sued  for, 
you  are  instructed  that  Ku^ar  would  have  a 
good  title  to  the  laud  thus  bought  and  paid 
for.  and  you  should .  find  this  issue  for  the 
defendant,  unless  plaintiff  satisfies  you  by  ev- 
idence that  she  did  not  at  the  time  have  men- 
tel  capacity  'to  make  a  contract  And  U  yon 
should  believe  from  the  evidence  .that  at  the 
time  said  contract  of  sale  and  purchase  was 
made,  by  which  Kuglar  got  a  deed  to  the  land 
in  dispute,  that  [ilalntlfr  did  not  have  sufficient 
mental  capacity  to  make  said  contract,  then, 
befwe  die  can  recover,  she  must  have  paid 
bade  or  have  tendered  back  to  Kn^r,  or  his 
administrator,  four  hundred  dollars,  received 
or  paid  Spence  by  her  consent,  before  filing 
this  suit  or  pending  the  trial  of  the  same. 
If  you  brieve  from  the  evidence  in  this  case 
that  Mr.  Bowden,  or  any  cne  for  him,  after 
purchasing  the  land  aoed  for,  weat  to  Ala- 
bama, and  paid  the  plahitiff,  or  her  agent  for 
her,  one  hundred  didlars,  and  took  from  her 
a  deed  confirming  her  former  deeds  to  this 
land,  I  charge  you  that  before  plaintiff  could 
set  aside  the  deed  thus  made  she  would  be 
obliged  to  pay  back  the  one  hundred  dollars 
paid  her  or  her  agent,  or  tender  the  same 
back;  and  If  Abe  has  neiHier  paid  nor  ten- 
dared  the  same  back  before  bringing  this  suit, 
she  cannot  recover  In  this  action,  and  you 
should  find  tor  the  deftodants.  If  yon  be- 
lieve fnun  the  evidence  that  Morris  went  to 
Alabama,  and  was  present  and  saw  ndalntifT, 
Lou  Achor,  execute  a  deed  to  Bowden,  con- 
firmlnt;  and  ratifying  deeds  previously  made 
to  said  land,  foi  a  consideration  one  hun- 
dred dollars,  at  which  time,  and  In  connection 
with  said  ttansaction,  she  assured  Morris  that 
the  title  Blie  tiien  made  was  ail  r^t,  and 
that  there  would  be  no  further  trouble  or  dis- 
pute as  to  the  same,  and  that  Morris  acted 
upon  said  representations  and  acts  of  plain- 
tifT, and  afterwards  bought  said  land  of  Bow- 
den, tben  plaintiff  would  be  estopped  from 
setting  up  title  to  said  land  and  you  would 
be.  anthOTiMd  to  find  for  the  defendants." 


Error  in  charging:  "The  most  important 
question  you  have  to  determine  from  the  evi- 
dence in  this  case,  is  the  mental  ca];>a(^ty  of 
the  plalntiCT  at  the  time  she  made  the  deed 
to  Connally  and  at  the  time  she  made  the 
deed  to  Ku^ar.  If  she  had  the  requisite 
mental  capacity  to  make  those  deeds,  so  far 
as  that  is  an  elemmt  In  this  case,  the  plain- 
tiff would  fall  in  her  case;  but,  If  e^e  had 
not  sufficient  mental  capadly  to  make  them, 
and  the  deeds  of  ratification  to  Morris,  she 
would  be  entitied  to  recover,  for  every  deed 
she  made  would  be  void."  Alleged  to  be  er- 
ror, because  tt  misled  the  jury  into  thhiklns 
that  if  elthw  of  the  three  deeds  named  were 
T<dd,  all  wore  void.  Because  It  was  mis- 
leading and  confusing,  for  there  was  no  evi- 
dence of  a  deed  of  ratification  made  to  M«riB. 
And  because  it  excluded  from  the  Jury  the 
question  as  to  whether  ^aintlff  was  mentally 
capacitated  to  contract  when  she  made  the 
deed  to  Bowden  November  9,  1891. 

Error  In  charging:  "The  most  Important 
question  you  have  to  determine  from  the  evi- 
dence in  this  case  is  the!  mental  capadty  of 
the  plaintiff  at  the  time  she  made  the  deed  to 
Connally  and  the  time  she  made  the  deed  to 
Kuglar."  Alleged  to  be  eiTor,  because,  <m  a 
trial  involving  a  numbw  of  Issues,  me  should 
not  be  magnified  by  the  charge  as  the  most 
Important;  it  bdng  equivalmt  to  saying  to 
the  Jury  they  need  attach  but  llttie  or  no  tm- 
portanoe  to  the  othor  iBsnes.  And  because  tt 
waa  misleading,  and  calculated  to  lead  Uie 
Jury  to  think  that,  though  plataitifl  was  men- 
tally capacitated  at  the  time  <me  c£  tbo  deeds 
was  executed,  then  she  ought  to  recover  all 
the  property  in  diq>ute. 

Error  in  chafing:  "Section  2408  of  our 
Code  says:  'Eccentricity  ot  b&Ut  or  tiiotight 
does  not  deprive  a  person  of  the  power  of 
making  a  will.  Old  age,  and  weiAaess  ot 
intellect  resulting  th«%fr<Hn,  does  not  <a  It- 
self, constitute  Inca^city.  If  that  weakness 
amounts  to  Imbecility,  the  testamentary  ca- 
pacity is  gone.  In  caaes  of  doubt  as  to  the 
extent  of  tiiis  weakness,  the  reasonable  or  nn- 
reaamable  disposltlGn  of  his  estate  should 
have  much  weight  In  the  declsl<m  ct  the  ques- 
tion.' "  Alleged  to  be  oror,  because  this  ia 
the  law  applicable  to  wills,  uid  not  amtaudta. 
The  testamentary  capacity  of  plaintiff  was 
not  In  issue,  and  it  was  calculated  to  orafoSe 
the  Jury  in  putting  than  to  drawing  the  dis- 
tinction between  the  capadtr  to  contract  or 
to  make  a  will.  And  because  plaintiff  was 
not  of  age,  nor  did  she  have  a  weak  in- 
tellect, resulting  therefrom. 

Error  in  charging:  "Sectitm  2409  adds  tiiat: 
'An  incapacity  to  contract  m^  coexist  witii 
a  capacity  to  make  a  will.  The  amount  of  in- 
tellect necessary  to  constitute  testamentary 
capacit7  is  that  which  is  necessary  to  enatde 
the  party  to  have  a  dedded  and  rational  de- 
sire as  to  the  disposition  of  his  property/  " 
Alleged  to  be  errcn-.  because  there  was  no 
such  question  In  tiie  case  as  to  the  law  of  the 
capacity  to  make  a  will. 
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Error  In  char^^ng:  "Ton  will  obaecve  that 
imbecility  of  mind  incapadtates  one  eltber  to 
make  a  wlU  a  contract  What  is  meant 
by  imbecility  of  mind  1b  weakness  <hC  mind, 
and  weakness  to  an  extent  tbat  the  pencm  in 
qnesUon  bas  snbstantlally  no  mind  at  aU. 
The  conseqnaice  is  the  same  aa  that  of  in- 
sanity; and  Imbecility,  like  Insuiity,  may  be 
total  or  partial.  If  yon  shoold  believe  flrom 
the  evidence  that  flie  plalntifC  was  wholly  im- 
becile aa  I  Bald,  any  deed  she  would  make. 
In  ^t  condltitm,  would  be  void."  Alleged  to 
be  erroiCt  becanae  there  was  no  evidence  to 
Justify  the  charge  aa  to  total  Imbecility. 

Brror  In  charging:  **It  yon  should  not  be- 
lieve her  wh<dly  Imbedl^  but  that  she  had  a 
def^  in  her  mind  that  rmdwed  iar  partially 
imbecile,  and  that  partial  Imbecility  consisted 
in  her  moital  inability  to  understand  the  val- 
ue of  her  property;  to  be  In  sndi  a  state  of 
mind  as  tbat  she  would  do  what  any  friend 
would  request  her  to  do  in  respect  to  the  dis- 
pctftton  ot  her  property;  that  she  did  not 
und^stand  her  lights;  that  she  was  mentally 
nnabie  to  protect  lierBcdf  In  her  negotiatione 
with  others  in  respect  to  her  property;  that 
she  did  not  undostand  Ihe  value  of  money; 
that  she  did  not  know  one  coin  from  another, 
or  one  bill  of  currency  from  another."  Al- 
leged to  be  error,  because  stating  what  par- 
tial Imbecility  oxislsted  In,  or  what  facts  con 
atltnted  1^  and  that,  if  any  <me  or  tame  of  the 
foltowing  Ingredlrats  th»eof  was  proved,  the 
plaintiff  would  be  incapable  of  contracting: 
(1)  In  her  mental  capacity  to  undostand  the 
value  of  her  ssoperty,  (2)  to  be  In  such  state 
ot  mind  as  that  she  would  do  what  any 
frigid  would  request  her  to  do  in  respect  to 
tbe  disposition  <a  her  property;  W  if  she  did 
not  understand  her  rights;  (4)  if  she  was 
mortally  unable  to  protect  herself  in  her  ne- 
gotiations with  othors  In  respect  to  ber  Tprcrp- 
erty;  6S>  if  she  did  not  know  one  bill  of  cur- 
rency fnnn  another;  (6)  If  she  did  not  nudo^ 
stand  the  value  ct  mcmeyi  and  did  not  know 
one  coin  tmm  another.  Error  further,  be* 
cause,  instead  of  charging  that  these  recitals 
constituted  imbecility,  the  court  should  have 
cbarged  that,  if  these  redtals  were  proved  to 
be  tm^  the  Jury  should  consider  them,  wltib 
all  tbe  other  proved  Ibcts  and  circumstances 
tending  to  establish  the  condltlm  ot  her  mind, 
In  detraining  whether  she  was  or  was  not 
capable  of  contracting;  and  should  not  have 
confined  his  recitals  to  circumstances  relied 
on  the  pontiff,  but  should  have  taicluded 
sucta  as  wrae  relied  cm  by  defendant 

Ettw  in  diarglng:  "If  you  should  not  be- 
lieve her  wholly  Imbecile,  but  that  she  had  a 
defect  in  her  mind  tliat  rendered  her  partially 
imbecile,  and  that  that  partial  Imbecility  con- 
sisted in  her  mental  liubiUty  to  understand 
tbe  value  of  "ber  property,  to  be  in  such  a 
state  of  mind  as  that  she  would  do  what  any 
friend  wonld  request  her  to  do  In  req>ect  to 
tUe  dispoiritlon  of  her  property,  tbat  she  did 
not  understand  h^  rights,  that  she  was  men- 
tally unable  to  protect  herself  in  her  negotia- 


tions with  others  In  respect  to  her  property, 
that  she  did  not  understand  the  value  of 
m<H)ey,  and  that  she  did  not  know  one  coin 
from  another,  or  tme  tdll  of  currency  from  an- 
other; if  you  shonld  beHeve  from  the  evi- 
dence that  that  was  her  mental  condition, 
and  that  amvinces  you  she  did  not  have  suffi- 
cient mental  capacl^  to  make  a  contract, 
and  If  you  believe  this  was  her  m^tal  condi- 
tion wb«i  she  made  the  deeds  to  Ko^lar  and 
G<mnany,— neither  of  these  deeds  would  stand 
in  the  way  of  the  plaintiff's  recovery."  Al- 
leged to  be  error,  because  there  wr"^  do  evi- 
dence that  j^lntlff  was  in  such  a  state  of 
mind  that  she  would  do  what  any  friend 
would  request  her  to  do  in  respect  to  the  dis- 
position of  her  praperiji  and  ix»  evidence 
that  she  was  mentally  unable  to  protect  her- 
self in  her  negotiations  wltb  others  In  respect 
to  her  property.  Further,  because  the,  charge 
told  the  Jury  tbat  if  either  of  the  enumerated 
things  existed  "when  she  made  the  deeds  to 
Kuglar  and  Oonnally,  neither  of  these  deeds 
would  stand  In  ttie  way  of  pilabitiers  recov- 
ery"; It  bdng  possible  for  a  person  to  be  In 
tbe  position  of  several  of  the  enumerated 
things,  and  yet  be  competent  to  contract 
Further,  because  the  charge  put  before  the 
jury  everything  that  plaintiff  relied  on  to 
prove  her  incapacity,  and  nothing  upon  which 
defendants  rdled  to  prove  ber  capacity  to 
contract  And  because  it  was  calculated  to 
make  tb»  jury  think  that  if  eltber  of  the 
enumerated  things  existed,  they  could  find 
plaintiff  unable  to  contract 

Errw  in  chafing.  Immediately  following 
tbe  portion  of  tbe  charge  last  above  men- 
tl(»ied:  "If  you  shonld  brieve  from  the  evi- 
dence that  tliat  was  her  menbil  conditim, 
and  it  convinces  you  she  did  not  have  suffl- 
dent  mental  capadly  to  make  a  contract,  and 
if  yoq.  bdieve  tbis  was  her  mental  condition 
when  she  made  the  deeds  to  Ku^ar  and  Gw- 
nally,  neither  of  ttiese  deeds  would  stand  In 
the  ynj  of  plaintiff's  recover.  But  If  you 
do  not  believe  from  the  evidence  she  was 
Imbecile  as  described,  these  deeds,  up  to  this 
ptrfttt,  would  bar  her  recovery."  Error,  be- 
cause twice  distinctly  requiring  the  jury  to 
be  ccmtndled  by  the  recitals  as  to  what  con- 
stituted Imbecility  and  incapacity,  as  set  out 
in  the  charge  mentioned  In  the  ground  last 
above,  instead  of  deciding  that  question  from 
all  the  evidence;  and  because  it  threw  the 
jury  upon  the  things  mentioned  in  tbe  por' 
tion  of  the  charge  set  out  in  tbe  ground  last 
above  for  thdr  guide  as  to  plaintiff's  ca- 
pacity, and  excluded  from  their  consida'atlon 
all  other  things  showing  her  mental  capacity. 

Error  In  charging:  "This  brings  me  to 
charge  you  upon  the  deed  she  made  to  Bow- 
den  in  Alabama,  that  was  Intended  to  ratify 
the  deeds  she  had  previously  made.  If  yon 
should  believe  that  when  she  made  the  ii(«ds 
to  Kuglar  and  Connelly  she  bad  the  mental 
capacity  to  make  those  deeds,  and  there  Is 
no  evidence  of  any  change  in  her  mind  for  the 
wwse  at  that  time,  then  that  deed  would  be 
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no  bar  to  her  recovery."  Error,  because  In- 
stnictiiig  that,  U  plaintiff  had  capacity  to 
make  the  deeds  to  Euglar  and  Connally,  and 
bad'  the  same  capacity  when  she  made  the 
deed  to  Bowden,  it  would  still  be  no  bar  to 
her  recovery.  Also  because  it  required  her 
to  have  contracting  capacity  when  the  first 
deed  was  made,  and  second.  "If  she  had 
contracting  capadty  when  she  made  the  deed 
to  Bowden,  and  was  then  fully  Informed  of 
the  former  deeds,  and  ratified  them,  then  she 
would  in  law  be  bound  by  the  ratification." 
Also  because  the  deed  to  Bowden  Is  not  only 
one  of  ratification,  but  one  of  piu*chase  of  any 
Interest  plaintiff  may  have  then  liad  in  lot 
24,  and  the  court  erred  In  limiting  it  to  the 
act  of  ratification. 

Error  In  charging:  "Now,  what  you  be- 
lieve upon  this  issue  will  depend  upon  what 
Tpa  believe  from  the  evidence  is  the  truth  of 
the  cas^e.  The  evidence  is  what  the  witnesses 
swear  before  you  on  the  stand."  Error,  be- 
cause ezclnding  from  the  Jury  the  written 
and  documentary  evidence. 

Error  in  charging:  "To  set  aside  the  deed 
from  Kuglar  to  Bowden,  or,  rather,  for  plain- 
tiff to  recover  against  Bowden,  notice  of  the 
facts  necessary  to  maintain  the  position  to 
Bowden  should  be  provoi  before  his  pur- 
chase. Upon  this  point  knowledge  by  Bow- 
den before  he  received  his  deed  is  sufficient 
to  put  him  upon  inquiry,  and  is  In  law  equiva- 
lent to  notice.  Therefore  look  to  the  evi- 
dence, and  see  if  he  had  knowledge,  or  knew 
enough,  to  put  him  upon  inquiry.  If  he  had 
neither,  he  would  not  be  affected."  Error, 
because  not  sufficiently  definite  on  the  subject 
referred  to.  Further,  because  the  expression, 
"notice  of  the  facts  necessary  to  maintain  the 
position  to  Bowdenshouldbeprovenbeforehis 
purchase,"  are  meaningless,  and  left  the  Jury 
without  a  guide  upon  the  question  of  notice 
to  Bowden,  but  confused  them.  Further,  be- 
cause that  portion  of  the  charge  as  follows: 
"Upon  this  point,  knowlei^e  by  Bowden  be- 
fore he  received  his  deed  is  sufficient  to  put 
him  upon  Inquiry,  and  is  in  law  equivalent 
to  notice.  Thravfore  look  to  the  evidence, 
and  see  If  he  had  knowledge  or  knew  enough 
to  put  him  on  inquiry,"— says  to  the  Jury,  if 
Bowden  was  possessed  of  "knowledge";  was 
a  man  of  "knowledge";  knowledge  of  any 
matter  or  thing  whatever  connected  with  the 
case  or  not,— if  he  had  such  before  he  got 
his  deed,  that  "knowledge"  alone  was  "suffi- 
cient to  put  him  on  Inquiry,  and  is  in  law 
e(juivalent  to  notice."  It  is  not  "knowledge" 
nor  is  it  how  much  he  knows,  that  puts  him 
upon  Inquiry  under  the  law,  but  what  be 
knew  or  could  have  known  about  this  par- 
ticular matter  In  liti^'ation.  This  was  only 
calculated  to  mislead  the  Jury,  and  could  not 
have  done  otherwise  than  confuse,  or  direct 
them  against  the  defendant  Further,  be- 
cause there  was  no  evidence  to  authorize  the 
char;e:e  as  to  putting  Bowden  upon  intjulry, 
and  the  Jury  should  simply  have  been  told 
that  It  was  Incumbent  upon  plniutlfT  to  show, 


before  she  could  recover  against  Bowden, 
that  he  had  notice  of  the  things  charged 
against  Connally  and  Kuglar  In  reference  to 
the  procurement  of  their  deed  from  her,  be- 
fore or  at  the  time  of  taking  his  deed;  and,  un- 
less the  proof  showed  this,  the  verdict  should 
be  for  the  defendant  for  the  premlBes  In 
dispute.  And  because  the  charge  is  so  con- 
fused that  it  either  misled  the  Jury,  and  caus- 
ed them  to  find  for  the  plaintiff,  or  else  was 
so  confusing  to  them  they  did  not  know  bow 
to  consider  this  branch  of  the  subject 

Error  In  charging:  "C3ounsel  for  the  plain- 
tiff take  the  position  that,  although  the  state 
of  her  mind  might  not  have  been  such  as  to 
incapacitate  her  from  making  a  contract,  yet 
she  was  a  person  of  weak  mind,  and  she  sold 
her  land  for  a  grossly  inadequate  price,  and 
that  there  was  a  great  disparity  of  Intellect 
between  her  and  the  persons  who  took  her 
deeds.  If  you  should  believe  tfoai  the  evi- 
dence that  both  of  these  positions  are  true, 
then  you  would  be  authorized  to  set  aside 
these  deeds  to  Kuglar  and  Connally;  but.  If 
you  do  not  believe  both,  you  would  not  be  ao 
authorized."  Error,  because  an  Imprtqier 
statement  of  the  rule  of  law  upon  the  subject 
Further,  because  confused  as  to  which  two 
of  the  three  positions  the  court  referred  to  in 
telling  the  Jury  they  would  be  authorized  to 
sat  aside  the  deeds  to  Kuglar  and  Connailj 
"if  both  of  these  positions  are  true"  on  hav- 
ing enumerated  three  things;  and  It  was  cal- 
culated to  have  the  Jury  find  against  defend- 
ants if  they  thought  plaintiff  was  weak-mind- 
ed, and  the  persons  who  took  h^  deeds  were 
strong-minded,  or  if  they  thought  either  <Mie 
of  those  two  things,  and  further  thought  tbat 
she  sold  the  land  for  a  grossly  Inadequate 
price.  Error,  also,  because  tbere  was  no  evi- 
dence to  authorize  this  charge  as  to  the  KQff> 
lar  deed  or  Kuglar. 

Error  In  charging:  "Counsel  for  the  plain- 
tiff takes  the  position  that,  although  the 
state  of  her  mind  might  not  have  been  such 
as  to  Incapacitate  her  from  making  a  con- 
tract yet  she  was  a  person  of  weak  mind,  and 
she  sold  her  land  for  a  grossly  Inadequate 
price,  and  that  there  was  a  great  disparity  of 
intellect  between  her  and  the  persons  who 
took  her  deeds."  Error,  because  calculated 
to  make  the  Jury  believe  that  the  idea  of  the 
court  was  that  the  plaintiff  was  a  total  Im- 
becile; following,  as  It  did,  the  court's  charge 
upon  total  Imbecility;  the  inference  being 
that  there  was  but  little  doubt  as  to  the  state 
of  plaintiff's  mind  being  "such  as  to  incapad* 
tate  her  from  making  a  contract" 

Error  In  charging:  "Mr.  Connally  would 
be  entitled  to  recover  whatever  he  reason- 
ably deserved  to  have  for  the  professional 
services  he  rendered,  and  for  that  amount  he 
would  be  entitled  to  a  lien  upon  the  land  in 
question.  You  have  heard  the  evidence  up- 
on this  point  and  you  are  to  consider  the  evi- 
dence upon  both  sides,  and  you  are  to  find 
that  said  amount  shall  be  a  Hen  upon  the 
land,  which  will  inure  to  the  benefit  of  the 
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defendaDt  who  holds  under  CcxinaUr.  Also, 
should  you  find  In  faror  of  the  deCendantB, 
the  one  hundred  doUai-s  paid  plaintiff  for  the 
ratification  deed."  Error,  because  not  justi- 
fied by  the  pleadings,  nor  had  Bueh  a  thing 
been  Instated  upon  by  either  side  before  the 
court  and  Jury.  Error  further,  because,  If 
the  charge  was  proper,  the  court  erred  In 
oonflning  the  money  to  be  paid  back  by  plain- 
tiff  to  Connally's  fee,  and  the  one  hundred 
dollan  paid  for  the  ratification  deed,  but 
should  have  Included  the  amount  paid  plain- 
tiff by  Knglar  on  December  20,  188S,  for  the 
purchase  of  the  west  half  of  lot  24.  Error 
farther,  because  the  court  sprung  the  point 
In  the  charge,  and  defendant  had  no  c^p<H"- 
tanlty  to  argue  It 

(47)  Error  In  charging:  "If  you  find  for 
plaintiff,  you  write:  'We,  the  Jury,  find  for 
the  plaintiff  the  premises  in  dispute,  with  so 
much  rent  and  costs  of  suit;  and  also  we 
find  the  deeds  to  Kuglar  and  Connally  and  to 
Bowdeu  are  void,  and  shall  be  delivered  up 
to  be  canceled.  We  also  find  blank  sum 
against  the  plaintiff  tor  Connally's  services, 
and  one  hundred  dollars  for  the  land,  paid 
plaintiff  on  acconnt  of  Bowden*  and  that 
these  sums  must  be  paid  before  a  writ  of 
poeaession  shall  Issue.'"  Brror,  because  re- 
quiring the  Jury  to  find  the  deeds  to  Kuglar, 
Ckmnally,  and  Bowden  void  in  the  eveot  they 
made  any  finding  for  plaintiff  which  Is 
wnmg,  as  the  jury  might  have  found  one  of 
the  deeds  void,  and  not  the  others,  and  might 
have  found  Coc  the  plaintiff  a  p<»11on  of  the 
premises,  bat  not  alL  Error  further,  be- 
cause. If  CMTBCt  to  Instruct  the  Jury  to  find 
against  plaintiff  the  amount  of  Connally's  fee, 
and  the  one  hundred  dcdlars  paid  plaintiff 
<m  acconnt  of  Bowden.  it  was  error  to  not  in- 
clude as  a  snm  to  be  found  against  plaintiff 
the  amonnt  paid  h«e  by  Eofi^r  for  the  west 
half  of  lot  21.  Error  farther,  because  there 
were  no  pleadings  to  authorise  the  charge 
as  to  the  amount  they  should  find  against 
plaintiff. 

Because,  after  the  Jury  had  been  charged, 
and  were  considering  the  case,  they  request- 
ed to  be  brought  back,  and  asked  to  be  re- 
charged "as  to  the  effect  of  setting  aside  <>ne 
deed.  Part  of  the  Jtuy  dont  undentand 
that.  Tbey  think  that  your  charge  was  that. 
If  one  of  the  deeds  wwe  set  aside,— say  the 
Connally  deed,— that  that  necessarily  sets 
aside  all  the  deed^— Kuglar's,  and  the  other 
deeds."  It  is  allied  that  the  court  erred  In 
not  telling  the  Jury,  when  asked  by  them  to 
do  80,  whetho-  they  necessarily  had  to  set 
aside  all  the  deeds  if  they  set  aside  one  of 
them.  BtTor  further,  in  not  charging  the 
Jury  directly  upon  the  point  as  to  which  In- 
stmctloDB  wen  asked.  Error  further,  be- 
cause whai  the  Qnestlon  vras  put  to  the 
court  by  the  Jury,  the  court  again  cliarged 
the  Jury  substantially  as  set  out  in  the  tmty- 
seTGOitta  ground  above,  but  more  strongly  for 
plaintiff  than  there  stated,  as  will  appear  from 
the  nest  ground. 


Because,  when  the  Jni-y  came  back  to  be 
recharged,  the  court  rend  them  a  portion  of 
Ills  written  charge,  and  then  proceeded  to 
charge  them,  not  In  writing;  and  the  follow- 
ing is  tRkea  from  the  sten(«rapher*s  r^rt 
as  being  what  the  court  then  said,  which 
was  not  reduced  to  writing  by  the  court: 
"Does  what  I  read  answer  your  question,  or 
is  it  on  some  other  point?  Xou  see  I  charge 
you  that  If  she  was  Incapacitated— mentally 
incapacitated— you  believe  that  when  she 
made  the  deeds  to  Kuglar  and  Connally,  and 
that  mental  Incapacity  remained  and  was  in 
existence  when  she  made  the  title  to  Bow- 
den, that  then  that  could  not  be  set  up  ei- 
ther; that  could  be  set  aside."  A  Juror  said: 
"We  would  like  to  get  you  charge  us  as  to 
the  lien,  as  to  Mr.  Connally's  fee."  The  court 
then  read  the  following  from  his  written 
charge:  "3fes,  but  should  you  find,  for  the 
plaintiff,  then  you  would  find  that  she  did 
not  have  enough  mental  capacity  to  make  n 
contract,  and,  so  finding,  the  deed  she  made 
to  Connally  would  be  void;  but,  although 
void,  Mr.  Connally  would  be  entitled  to  re- 
cord whatever  he  reasonably  deserved  to 
have  for  the  professional  services  he  ren- 
dered, and  for  that  amount  he  would  be  en- 
titled to  a  lien  upon  the  land  in  question." 
The  court  then  again  proceeded  to  charge  the 
Jury  orally,  and  did  not  reduce  it  to  writing, 
and  read  It  to  the  Jury,  as  he  had  been  re- 
quested by  defendants'  couns^  In  writing  to 
do,  as  follows:  "The  meaning  of  that  ts  that, 
inasmuch  as  he  rendered  these  services,  al- 
though the  deed  he'  had  as  security  might  br 
void,  still  he  \irould  be  entitled  to  be  paid  for 
what  you  reasonably  find  for  his  serrlces. 
If  any  one  renders  services  for  another,  al- 
though the  person  may  be  imbecile,  yet, 
properly  rendwed,  he  Is  entitled  to  compoi- 
satlon  for  his  services;  and  the  eridmce  Is. 
before  yon  as  to  what  those  services  wen 
worth,  and  as  much  as  you  find  they  were 
worth  yoa  would  make  them  a  lien  upon  the 
land,  which  would  result  to  the  benefit  of' 
the  tmint  in  possession,  who  Is  Monis,  who 
holds  under  Bowden,  because  Mr.  Oonnally 
has  got  his  pay  out  of  the  land.  Do  you  uu- 
d^tand?  And  therefore  it  would  be  Inequi- 
table to  find  for  the  plabitUf ,  and  not  find  for 
Mr.  Connally  what  he  ought  to  have  for  hin 
Bwvlces  which  he  rendered.  Do  yon  get 
that?  Now,  If  you  find  for  the  plaintiff,  i 
ehsLTge  you  that  as  to  the  form  of  your  vw- 
diet  you  would  say:  *We,  the  Jury,  find  for 
the  plaintiff  lot  number  21  of  the  ISth  dis- 
trict of  Clayton  county  (I  think  that  Is  the 
number,  I  have  got  it  in  here),  the  premises 
in  dispute  but,  as  there  are  three  lots  In- 
volved in  the  matt«,  I  think  it  would  be  bet- 
ter to  make  It  distinct,  and  with  so  much 
lien  as  you  may  find,  and  costs  of  suit;  and 
also  find  that  the  deeds  to  Kuglar  and  Oon- 
nally and  Bowd«i  are  void,  and  shall  be  de- 
livered to  be  canceled.  We  also  find  blank 
sum  against  the  plaintiff  for  Connally's  a«v- 
Ices,  and  one  hundred  dollars  for  amount 
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paid  plaintiff  on  account  of  Bowden.*  That 
la,  if  you  find  for  the  plaintiff,  you  ought  to 
find  whaterer  you  find  Mr.  Connally  earned, 
and  alBo  ought  to  find  for  the  one  Hundred 
dollars  that  Mr.  Morris  paid  Monroe  Phillips 
for  this  woman,  Munroe  Phillips  being  her 
agent,  and  that  those  sums  must  be  paid  be- 
fore writ  of  possession  shall  Issue.  Upon 
the  subject  of  rent,  look  to  the  evidence,  and 
see  how  much  is  proven.  GMtlemen,  I  will 
answer  any  questions  that  ^ther  of  you  may 
ask."  (No  question.)  "Well,  if  you  do  not 
want  to  ask  any  mom  qnesti<m8,  retire,  and 
further  consider  your  Terdict"  After  being 
out  but  a  few  minutes,  the  Jury  was  re- 
called, when  the  following  occurred:  "The 
Court:  Of  course,  you  understand  that  that  Is 
<mly  the  form  of  the  Terdict  in  case  you  find 
for  the  plalntlfr,— that  Is,  this  Lou  Achw; 
but,  of  course,  if  yon  find  for  the  defendant, 
all  you  haTe  t»  do  Is  to  simply  say,  'W^  the 
Jury,  find  for  the  defradant.*  You  may  re- 
tire now.  I  suppose  you  understand  that  I 
want  to  make  It  clear."  Defendants'  couns^ 
did,  before  the  evidence  closed,  submit  to  the 
court  a  written  request  for  the  court  to  put 
bis  charge  in  writing,  and  read  It  to  the  Jury. 
The  allegations  of  error  are  that  the  court.  If 
be  saw  jtropee  to  chaise  the  Jury  outside  of 
his  written  charge  should  have  reduced  the 
additional  charge  to  writing  before  deliver- 
ing tt  to  the  Jury;  and  that  the  court  should 
not  have  charged  partly  orally  when  defend- 
ants' counsel  had,  .in  writing,  requested  that 
the  charge  be  put  in  writing. 

Error  In  admitting,  over  defendants'  objec- 
ti<m,  the  answra  of  plaintiff  to  an  interroga- 
tory as  foUows:  "Do  yon  remember  to  have 
signed  a  deed  or  paper  before  Judge  John 
Hart,  at  the  request  of  Matt.  Walker,  which 
you  was  told  would  be  necessary  to  close  up 
trade  between  you  and  your  lawyer  In  con- 
nection with  the  lawsuit  you  got  him  to 
bring  for  you  for  the  recovery  of  lots  of  land 
8  and  9?  Did  they  or  not  read  It  over  to 
you?  Who  carried  yon  in  a  top  buggy  or 
closed  carriage  to  Judge  John  Hart's  to  have 
the  paper  wltneraed?  Was  it  Matt.  Walker 
or  S.  a.  0(HinaUy?  If  you  say  It  was  Matt. 
Walker^  please  tell  whether  Ju<^  Hart  read 
the  paper  over  to  you,  and  explained  It  to 
yon?  If  he  did  not,  why  did  he  not?  Was 
It  or  not  because  Matt.  Walker  told  him 
not  to  do  It?"  Witness  answered:  **I  do 
not  remember  to  have  signed  any  such  deed 
as  the  oae  referred  to  In  this  question. 
Matt  Walkw  carried  me  one  night  In  a  t<^ 
carriage  to  Judge  John  Hart* s,  but  I  don't 
remember  having  any  paper  witnessed  be- 
fore him  while  there.  Judge  Hart  did  not 
read  over  or  explain  any  paper  to  me,  as 
I  recollect  I  do  not  recollect  why  he  did 
not  read  over  any  paper  to  ma"  Plain- 
tiff objected:  "First  cftcfa  sentence  In  the 
interrogatory  b^ng  leading;  second,  inters 
rt^atory  assumes  that  plaintiff  was  taken  in 
a  top  buggy  by  one  of  two  men  to  get  the 
deed  made;  third,  It  is  leading,  in  that  it 


assumes  and  sngg^ts  who  It  was  that  ^osed 
up  the  trade.  All  this  should  have  been  left 
for  the  witness  to  answer,  and  not  for  coun- 
sel to  state  as  a  fact  in  this  leadliv  and  sug- 
gestive way."  The  above  objectiond  w«« 
filed  at  the  time  of  filing  the  cross  interroga- 
tories. The  interrogatory  in  question  evi- 
dently referred  to  the  deed  from  plaintiff  to 
0<Hually  at  February  13,  1888,  conveying 
lot  21. 

Eiror  In  admitting,  over  objection  of  de- 
fendants, that  part  of  plaintiff's  answer  to  a 
cross  Interrogatory  as  follows:  "I  wrote  to 
SpencQ  to  know  where  Connally  was,  and  he 
answered  he  did  not  know  where  he  was." 
The  question  waa  In  the  following  words: 
"You  never  did  write,  or  have  any  one  write 
for  you.  to  Mr.  Oonnioiy,  did  you.  about  tbe 
suits  since  you  left  Geor^?"  This  answer 
was  objected  to  by  defendants'  couns^  be- 
caiute  it  was  not  responsive  to  the  question, 
and,  secMid,  because  said  answer  gives  tbe 
contents  of  letters  not  produced  or  accounted 
for,  and  which  lettws  were  to  and  frcHU  a 
person  not  inquired  about  In  the  lnterroga< 
tory, 

Errw  in  admitting  answer  of  J.  J.  Hart  to 
a  direct  interrogatory,  over  objection  of  de- 
fendants, as  follows:  "I  remembv  at  one 
time  Jack  MlteheU,  the  husband  of  the  plain- 
tiff, was  IntMight  before  me  as  a  magistrate 
on  a  criminal  charge,  and  h^  Mitch^  tier- 
ed to  turn  over  to  me  twenty  dollars  In  gtdd, 
but  I  refused  to  handle  or  to  take  the  same. 
Mitchell  thai  offered  it  to  the  sheriff,  and  he 
likewise  refused  to  teke  It  I  do  not  know 
of  my  ovra  knowledge  who  took  or  offered  to 
take  the  money."  It  was  ol^ected  to  on  the 
ground  that  same  was  Irrdevant  did  not  Il- 
lustrate any  Issue  In  this  case,  and  did  not 
connect  any  of  the  defendants  with  tbe 
transBctlou  referred  to,  and  that  the  arrest 
and  imprlsonmrat  of  Jack  Mltchdl  was  ir- 
relevant Plaintiff  had  testified  that  her  hus- 
band bad  been  arrested  for  stealing  before 
they  went  to  Alabama;  that  he  was  arrested 
by  Jeff  Lee,  and  put  in  Jail;  that  she  got 
him  out  and  left  Oeoigla  with  him;  that 
she  did  not  know  who  furnished  the  money 
to  get  smne  one  to  go  on  his  bond;  that 
Spence  gave  her  the  money  to  get  away,  and 
to  pay  the  freight  on  her  things;  and  that 
Connally  never  told  h^  she  would  be  con- 
victed of  any  crime  if  she  stayed  In  Clayton 
county.  One  Morrow  testified  for  plaintiff 
that  he  remembered  when  Jack  Mltch^l 
(plalntlfTs  then  husband)  got  In  JaU  in  Clay- 
ton county;  that  be  was  applied  to  by  Matt. 
Walker  to  go  on  Mltehdl's  bond;  that  Walk- 
er d^slted  f  100  with  Mltoh^  to  Indemnify 
him;  that  the  bond  afterwards  waB  relieved, 
at  least  they  to»ugbt  the  bond  to  witness, 
and  told  him  It  was  all  settled,  but  the  wit- 
ness could  not  recollect  who  brought  it;  that 
he  thought  It  was  Walker,  and  gave  Walker 
the  money  back;  that  he  thought  somebody 
else  was  present,  but  could  not  tell  who  It 
was;  that  It  seemed  to  falm  that  Mr.  Hnteh* 
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Inson  was  there,  and  he  thought  plaintiff 
was;  that  Walker  may  have  given  the  money 
to  plaintiff,  but  witness  gave  It  to  Walker. 
Walker  was  a  witness  to  the  deed  from  plain- 
tiff to  Connally,  and  plaintiff  testified  that 
she  had  known  Walker,  since  she  was  a  child, 
by  sight;  that  he  pretended  to  be  a  great 
friend  of  hers  after  her  grandfather  died,  vis- 
ited and  advised  her  as  to  what  was  best  to 
do,  and  she  placed  great  confidence  In  him; 
and  he  advised  her  to  employ  Connally,  of 
whom  she  had  never  heard  until  Walker  told 
her  to  employ  him.  Walker  testified,  among 
other  things,  that  he  never  had  anything  to 
do  with  plaintiff  In  his  life;  that  she  com- 
menced tjiiiring  about  wanting  a  lawyer,  but 
he  did  not  t^  her  then  whom  to  employ, 
and  In  a  few  days  afterwards  she  sent  for 
him,  and  she  said  she  wanted  to  employ  a 
lawyer,  and  he  told'  her  Comially  would  be 
as  good  lawyer  as  she  could  get;  that  he 
knew  Connally,  and  Connally  would  take 
care  of  the  case;  that  he  signed  the  deed 
as  a  witness  simply  as  an  act  of  kindness, 
having  no  Interest  in  the  world  in  the  fee; 
that  Connally  very  oftea  helped  him  out; 
that  be  ace^ed  some  money  from  plaintiff 
for  a  bond  for  her  husband,  whom  Lee  Hutch 
had  arrested  for  stealing  something,  witness 
did  not  ronember  wiiat;  that  witness  had 
started  to  Atlanta,  and  got  as  far  as  Mr. 
Biut's,  and  saw  a  crowd  standing  around  a 
fire,  and  Hutch  came  out  and  said  that  he 
had  Jack  Mitchell  arrested  for  stealing  some- 
thing; that  witness  hitched  his  horse,  and 
got  out,  and  had  the  trial,  and  bound  Mitch- 
eU  aver;  that  Mitchell  pulled  out  $100,  and 
offered  It  to  Hart,  and  he  would  not  take  It, 
and  offOTed  It  to  Hutch,  and  he  would  not 
take  It,  and  then  asked  If  anybody  wonld 
tabe  It,  and  go  his  bond;  that  witness  took 
It,  and  came  to  Jonesboro,  and  gave  it  to 
Morrow,  who  went  on  the  bond;  that  after- 
wards wttnese  had  no  connection  with  It; 
that  Morrow  gave  It  to  plaintiff;  that  witness 
bad  DO  knowledge  of  plaintiff  going  away 
jfrevions  to  her  going,  gave  her  no  advice 
abont  It,  did  not  render  her,  Spence,  or  Kug- 
lar  any  assistance  about  getting  away;  and 
that  witness  and  Connally  tiad  no  under- 
standing or  combination  on  that  subject,  etc. 

Brror  in  excluding  the  following  question, 
propounded  to  Kimsey,  a  lawyer;  "If  a  suit 
was  brought,  and  the  plaintiff  was  goue, 
counsel  being  unable  to  hear  anything  of 
her,  wouldn't  It  be  the  proper  course  for  him 
to  dismiss  the  suit,  Instead  of  going  to  trial 
without  her,  and  let  Judgment  go  against 
her?  Wouldn't  that  he  the  safest  thing  to 
do,  when  she  had  gone,  and  he  couldn't  hear 
anything  from  her?  Wouldn't  that  be  the 
<Mdy  thing  that  could  be  done,  unless  the 
counsel  had  evidence  to  sustain  the  case?"— 
aa  objection  of  plaintiff's  counsel.  Witness 
would  have  answered.  If  allowed,  that  the 
proper  thing  for  coimsel  to  have  done  under 
such  drcomstances  would  have  been  to  dte- 


miss  the  suits.  Movants  contend  that  the 
evidence  was  admissible  as  expert  testimony. 

Error  in  admitting,  over  defendants'  objec- 
tion, evidence  ot  Henry  Hart  as  to  the  pres- 
ent value  of  the  laud,  to  the  effect  that  the 
land  is  worth  more  now  than  it  was  "then," 
and  he  supposed  was  as  good  as  the  land 
that  s<dd  from  $30  to  $50;  and  that  the  build- 
ing of  Manchester  had  Increased  the.  value 
of  some  property  in  that  neighborhood  from 
three  to  flv&  times  what  it  was.  Defend- 
ants objected,  on  the  ground  that  it  threw 
no  light  on  the  case  to  prove  Its  present  value. 

Error  In  the  admission  of  evidence  of  T. 
M.  Blalock  as  to  the  present  value  of  the 
land;  the  evidence  being  admitted  over  simi- 
lar objectlona.  Blalock's  evidence  Indicated 
that  he  thought  the  land  was  worth  from 
$25  to  $40  per  acre. 

Error  in  admitting  evidence  of  Robot  Todd 
as  to  the  present  value  of  the  land;  the  evi- 
dence being  admitted  over  objection  to  proof 
of  wliat  the  land  is  worth  now.  Todd's  an- 
swer to  the  question  hidlcated  that  he 
thought  the  land  was  worth  In  the  n^bbor^ 
hood  of  $50  per  acre. 

Error,  while  S.  P.  Dodson  was  being  exam* 
Ined  by  plaintiff,  as  follows:  Witness  swore: 
"I  lived  where  I  now  live,— I  suppose  In 
about  a  half  a  mile  of  old  Biley  Wright's.  I 
lived  there  in  his  lifetime.  Q.  Did  you  know 
Lou?  A.  W^,  when  I  saw  her.  Q.  Do  you 
know  her  mental  condition?  A.  I  wasn't 
particularly  acquainted  with  her;  but  I 
wasn't  about  the  place  very  much.  By  the 
Court:  Let  him  go  on,  and  state  what  facts 
he  knows  as  to  whether  she  had  mental 
strength  enough  to  make  a  contract  The 
Witness:  That  would  de[>end  upon  the  mat- 
ter of  the  contract  By  Defendants'  Oouns^: 
"No  foundation  has  been  laid  for  such  testi- 
mony: they  have  got  to  show  by  her  acts, 
conduct,  and  conversation  that  the  witness 
knows  the  ccmdltlon  ot  her  mind.  By  the 
Court:  Oo  on.  A  I  have  been  about  the 
house  but  a  few  times,  as  I  have  stated.  I 
have  known  her  almost  from  a  child.  By 
Mr.  Doyal:  Q.  Now,  what  little  fact  cir- 
cumstance, or  conduct  ot  hers  have  you  ^een 
that  would  make  you  think  she  was  of  weak 
mind?  A  Well,  I  was  th^  a  few  times -(oi 
business;  was  ih&re  as  a  sort  of  appraiser 
to  set  apart  the  support  for  oli  Mrs.  Wright; 
and  from  her  remarks  generally  I  thought 
she  was  weak-minded.  By  Mr.  Albert:  If 
the  court  please,  they  have  got  to  prove  what 
she  said  or  did.  By  the  Court:  Qo  on  with 
the  witness.  I  think  we  are  on  the  right 
track  now.  Q.  By  Mr.  Doyal:  Prom  this 
knowledge  that  you  have  gataied,  from  what 
she  said,  her  conduct  and  talk,  what.  In  your 
opinion,  would  be  her  opacity  for  making 
a  contract  for  from  $2,000  to  $4,000  worth  of 
land?  Do  you  think  she  was  compet«it  to 
make  a  trade?  A  I  think  she  could  make 
a  trade,  but  do  not  think  she  was  cranpef^t 
to  discriminate  as  to  the  Talus  of  the  proper' 
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ty.  Q-  Well,  taking  jonr  knowledge  of  the 
woman,  and  her  menbil  capacity,  how  did  It 
compare  with  that  of  Connally  and  Walker? 
A.  Ab  to  making  a  trade  or  deed,  I  think  she 
coQld  make  a  contract,  but  doubted  her  ca- 
pacity for  discriminating  between  the  Talues 
of  property.  By  Mr.  Albert:  We  object  to 
the  witness'  answer,  as  he  has  not  sworn  be- 
fore the  Jury  to  any  word,  act,  or  deed  of 
plaintiff's  going  to  show  her  Incapacity  to 
contract.  By  the  C!oart:  Mr.  Dodson  says 
she  might  make  a  trade,  bat  he  didn't  think 
she  had  mind  enough  to  discriminate  as  to 
the  valne  of  property.  State  whether  she 
bad  mratal  power  enough  to  make  a  contract 
tor  the  sale  of  land  in  all  Its  parts,  every- 
thing  necessary.  The  price,  of  course.  Is  a 
part  of  the  contract.  A.  I  don't  think  she 
had."  The  cTldence  as  above  set  out  is  what 
the  witness  testified  upaa  the  subject  of  in- 
capacity up  to  the  time  defendanti^  connael 
made  the  objections. 

Error,  while  Robert  Todd  waa  being  exam- 
ined  as  a  witness,  as  follows:  "Q.  By  Plain- 
tiff's CouQS^:  Do  you  remember  of  Liou  go- 
ing to  your  house  one  night,  and  giving  the 
alarm,  and  saying  something  about  a  person 
being  in  her  house?  A.  Tes,  sir.  Q.  What 
was  the  object  of  her  message?  By  Judge 
Boynton:  We  object  to  that.  By  the  Court: 
"I  think  he  can  state  what  she  said  what 
Bhe  came  there  for.  Witness:  She  came  to 
my  house  to  get  me  to  go  over  to  her  housa 
Bald  there  was  some  one  there  who  had  a 
pistol,  and  who  was  demanding  money.  I 
went.  Mr.  Albert:  If  tlie  court  please,  I  do 
not  see  how  It  can  have  any  relevancy,  unless 
connected  with  some  of  these  people,  and  I 
know  they  cannot  connect  It  By  the  Conrt: 
He  can  put  it  in,  and  then  verify  It  as  af- 
fecting them.  Q.  You  say  yon  went?  A. 
Yes,  sir."  Movants  contend  that  this  evi- 
dence was  Irrelevant,  and  that  the  court 
should  have  rejected  It  Then  defendants' 
counsel  objected,  and  stated  he  knew  It  could 
not  be  connected  with  either  of  defendants, 
tliere  being  no  statement  by  [rialntlff's  coun- 
sel of  an  intuition  to  connect  ^ther  of  de- 
fendants with  the  matter  tesdfled  to  by  wit* 
ncss. 

Because,  after  Todd  had  testified  &a  follows: 
"I  held  $110  for  plaintiff  at  one  time.  One 
night  plalntlCC  came  to  my  house  to  get  me 
to  go  over  to  her  house.  Said  there  was 
some  one  there,  who  had  a  pistol,  and  was 
demanding  money.  I  went.  I  held  a  por- 
tion of  those  funds  only  a  very  short  time. 
Lou  first  came  and  got  ^r>0,  she  next  got  $40, 
my  wife  gave  her  the  money.  Lou  brought 
the  money  to  me.  There  are  certain  kUids 
of  sense.  I  think  she  had  ordinary  sense,"— 
the  court  propounded  the  following  questions 
and  received  the  following  answers:  "Q.  Do 
you  think  she  had  capacity  enough,  from 
your  knowledge  of  her,  to  make  a  contract 
for  the  land  In  questlMk?  A.  I  don't  think 
she  had  any  knowledge  of  legal  papers,  sir. 


Q.  By  the  Court:  That  might  be,  bnt  how 
as  to  her  knowing  the  value  of  land,  and  how 
to  take  care  of  herself  in  a  trade?  A.  Tour 
question  Imports  that  you  want  my  opinion 
in  regard  to  her  taking  care  of  her  Interest. 
Q.  By  the-  Court:  Her  ability  to  comprehend 
the  value  of  land  in  trading,  and  to  take  care 
of  herself.  A.  Well,  from  the  knowledge  I 
have  of  her,  I  don't  think  she  would  have 
such  knowledge.  Q.  By  Mr.  Hutchison: 
You  would  not  consider  her  capable  of  con- 
tracting In  land  transactions?"— the  questions 
being  asked  and  answ«-8  given  over  objec- 
tions of  defendants  that  the  witness  liad  not 
testified  to  anything  going  to  show  want  of 
mental  capacity  In  plaintiff,  or  any  fact  from 
which  the  Jury  ocndd  hare  drawn  socb  con- 
clusions. 

Because,  after  James  Jones  had  testified: 
"I  have  known  Lou  A<iior  since  she  was  a 
child,  pretty  much.  She  was  raised  under 
quite  ordlnaiT  citxnmistances.  as  for  any  op- 
portunity to  know  or  leam  anything;  just  a 
lianim-scarum  kind  of  a  girl.  As  far  as  I 
know,  didn't  know  one  letter  from  another. 
I  don't  think  she  knew  figures,  or  could  tell 
anything  about  the  amount  of  a  bill,  or  could 
coimt  up  anything  with  any  accuracy.  She 
didn't  know  letters  or  figures,  and  uever  had 
any  schooling,  In  my  opinion,"— the  following 
occurred,  over  objection  of  defendants'  attor- 
ney: "By  Plaintiff's  Counsel:  Now,  Mr. 
Jones,  what  about  the  capacity  of  such  a 
woman  to  make  a  deed?  Do  you  believe  she 
liad  capacity  enough  to  make  a  contract  for 
the  sale  of  $2,000  or  $3,000  worth  of  land? 
By  Mr.  Albert:  I  don't  think  there  has  been 
sufficient  foundation  laid  for  that  queaticm. 
By  Conrt:  I  think  there  has.  By  the  Wit- 
ness: Well,  I  think,  never  having  liad  any 
opportunity  for  any  education,  or  anythlug 
of  that  sort,  and  didn't  know  how  to  tell  a 
$1.00  bill  from  a  $20.00  or  $50.00,  to  know 
its  amount, — my  opinion  Is  that  whites  and 
blacks  of  that  kind  needs  a  guardian.  Q. 
What  about  your  (q>inl<Hi  as  to  ability  to  con- 
tract? A.  She  might  have  sense  enough  to 
contract,  but  it  might  be  no  advantage  to  her. 
Q.  Could  she  contract  in  the  ordinary  sense 
of  the  word?  A.  Well,  with  the  sharpers  in 
this  countiy,  and  taking  her  capacity.  I  think 
she  would  stand  a  duU  chance  for  a  fair 
showing."  Said  evidence  was  objected  to  by 
defendants'  counsel,  "because  no  sufficient 
foundation  had  been  laid  to  prove  the  capac- 
ity of  such  a  woman  to  make  a  deed,  or  to 
contract  for  the  sale  of  $2,000  to  $3,000  worth 
of  land,  as  witness  had  not  testified  to  any 
fact  or  thing  sufficient  for  the  Jury  to  draw 
an  inference  of  plaintiff's  capacity  or  inca- 
pacity to  contract.  Also  the  conrt  erred  In 
allowing  witness  to  answer  the  following 
question:  "Wliat  about  your  opinion  as  to 
her  ability  to  contract?"— same  having  been 
objected  to,— "because  there  was  no  sufficient 
foundation  laid  for  such  a  qnesti<»i.  witness 
not  baring  testified  to  any  snfficieiit  act% 
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facts  or  circumstances  connected  with  plain- 
tiff tending  to  sbow  her  mental  Incapacity  to 
contract"  The  above  contains  all  that  wit- 
ness has  said  about  plaintiff  or  het  capacity, 
np  to  the  time  the  objections  were  made. 

Error  in  asking  the  same  witness  the  fol- 
lowing question,  over  objection  of  defendants, 
and  admitting  the  answer  thereto:  "Q.  By 
the  Court:  Did  she  [plaintiff]  have  knowl- 
edge or  mind  enough  to  know  the  value  of 
laud?  A.  I  don't  thinlc  she  did.  Possibly, 
for  hoself,  she  wouldn't  know  whether  she 
was  making  a  good  trade  or  a  bad  one,"— the 
question  being  asked  immediately  following 
the  matter  set  out  in  the  ground  last  above. 
It  l8  not  stated  In  this  ground  what  objection 
vaa  made  to  this  question  and  answer  at  the 
time. 

Error  in  connection  with  the  following,  that 
traiupired  while  Jones  was  being  cross-ex- 
amined by  defendants.  Witnesaanswered:  "She 
made  mistakes.  I  was  there  the  day  she  bought 
them  things,— the  time  the  ?20.00  was  given. 
Q.  By  Defendants'  Ck>nnsel:  Do  yon  know 
how  she  came  to  make  the  mistake?  A. 
No,  sh-.  Q.  You  didn't  talk  with  her?  A. 
No,  sir.  Q.  Haven't  you  done  the  same 
thing  In  your  life,— made  a  mistake  In  chan- 
ging money?  A.  I  dont  recollect;  I  may 
have.  Q.  By  the  Court:  Did  you  ever  make 
a  mistake  In  buying  $2.00  worth  of  goods  and 
paying  $20.00  for  them?  A.  No,  sir.  Never 
have  been  that  green."  Movants  allege  that 
the  question  propounded  by  the  court  was 
error,  coming  as  It  did  in  the  cross-examina- 
tion, and  being  expressed  as  it  was,  being 
calculated  to  Injuriously  affect  defendants* 
case,  and  lead  the  Jurx  to  believe  that  the 
court  thought  such  a  thing  could  not  have 
been  done  by  a  sane  person  as  handing  a  $20 
to  a  clerk  for  a  $2.  Also,  because  the  ques- 
tion was  virtually  an  expression  of  the  court's 
opinion  that  if  plaintiff  had  bought  $2  worth 
of  goods  and  banded  the  clerk  a  $20  bill  In 
payment  ther^or,  she  was  mentally  Incapac- 
itated for  transacting  business,  the  witness 
Hill  having  previously  testified  that  plaintiff 
traded  with  him  In  a  store  to  the  amount  of 
$2,  dropped  down  a  $20  bill,  and  started 
away;  that  he  asked  her  if  she  didn't  want 
her  change,  and  she  replied  she  didn't  know 
any  was  coming;  and  the  witness  Jon^ 
having  Just  spoken  of  {daintlff  having  made 
that  mistake.  Also  because  there  was  no 
evidence  that  plaintiff  bought  $2  worth  of 
goods  and  paid  $20  for  them,  and  the  ques- 
tion was  likely  to  lead  the  Jury  to  think  that 
the  court  thought  that  the  plaintiff  had  paid 
$20  for  $2  worth  of  goods  because  she  didn't 
know  any  better. 

Because,  while  A.  M.  Bass  was  being  ex- 
amined by  plaintiff,  her  counsel  presented  to 
him  a  paper,  and  asked  questions  as  follows: 
*'Q.  It  Is  dated  on  the  12th  of  December, 
1S88.  That  was  the  warrant  sworn  out  for 
wbo?  A.  Jack  Mltch^l.  Q.  And  sworn  out 
by  TOO?  A.  Yes,  sir;  for  three  bushels  of 


potatoes,  some  com,  and  2  or  8  pounds  of 
tobacco.  Q.  Was  Jack  put  under  bond?  By 
Judge  Boynton:  We  object  to  that.  By 
the  Court:  Go  on.  I  think  you  have  the 
right  to  get  what  you  can  out  of  this."  Mov- 
ants allege  the  remarks  of  the  court  in  mak- 
ing said  ruling  as  error— First  Because  the 
language  used  by  the  court  indicated  and  In- 
timated (In  the  presence  and  hearing  of  the 
Jury)  that  there  was  something  difficult  to 
arrive  at  In  connection  with  the  arrest  of 
Jack  Mitchell  on  the  occasion  about  whlt;h 
witness  was  asked;  and  that  counsel  was 
entitled  to  what  he  could  get  of  that  some- 
thing, and  (taken  in  connection  with  the  al- 
legations In  plalntilTs  declaration,  that  she 
and  her  husband.  Jack  Mitchell,  both  left 
Georgia  under  threat  of  criminal  prosecu- 
tion) was  strongly  calculated  to  prejudice  the 
Jury  against  the  defendants'  side  of  the  case. 
Error,  second:  The  remarks  of  the  court 
were  an  intimation  that  there  was  sometlilng 
of  value  to  plaintiff's  side  of  the  case;  that 
witness  or  defendants'  counsel  knew  what 
that  something  was,  but  did  not  wish  to  di- 
vulge It;  but  that  plaintiff's  counsel  could 
question  the  witness,  and  get  what  be  coold 
out  of  him. 

Krror  In  refusing  to  allow  W.  J.  Albert  to 
testify:  "That  the  power  of  attorney  show- 
ed witness  by  Munroe  Phillips  on  November 
9,  1891,  was  from  plaintiff,  giving  said  PhU- 
llps  authority  to  bring  suit  for  the  land  In 
dispute,  or  to  compromise  whatever  right 
plaintiff  might  have  In  said  land,  but  the 
right  to  sign  conveyances  being  retained  in 
plaintiff.  That  Munroe  Phillips  was,  on  No- 
vember 9,  1891,  and  ever  since  has  been,  a 
citizen  of  Alabama."  Said  things  would 
have  been  testified  to  by  Albert  The  court 
excluded  the  evidence  on  the  ground  that  the 
IK>wer  of  attorney  was  the  best  evidence,  de- 
fendants' counsel  contending  that  as  the  pa- 
per was  out  of  the  Jurisdiction  of  the  court 
Its  contents  could  be  proved  by  witness. 

Error  in  admitting,  over  objection  of  de- 
fendants, evidence  of  Henry  Barber  as  fol- 
lows: "I  don't  recollect  exactly  about  the 
date,  but  CoL  Speuce  approached  me,  and 
wanted  to  know  If  I  didn't  want  to  make 
some  money.  Z.told  him  that  It  depended 
on  circumstances;  that  I  generally  struck  at 
such  things  In  my  reach.  I  asked  him  what 
it  was,  and  he  said  It  was  some  land  in  the 
upper  part  of  this  county,  that  we  could 
make  one  or  two  thousand  dollars.  I  said 
that  Spenee  approached  me,  and  asked  me 
to  buy  some  land,  wanted  me  to  go  In  with 
him,  and  we  would  furnish  the  money  and 
go  halvers  on  It  He  said  we  could  make 
$1,000  or  $2,000  on  It  sometimes  he  said  $1,- 
000  and  sometimes  he  said  $2,000.  If  I  re- 
fused, he  said,  he  would  get  Mr.  Kuglar  to 
go  Into  it.  I  understood  him  to  say  It  was 
the  Wright  land,  In  the  upper  part  of  this 
county.  I  was  never  there  and  don't  know 
wbere  It  la.   Q.  By  Plaintlirs  Counsel:  This 
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land  In  litigation?  A.  If  It  was  then,  I  ex- 
pect it  Is  the  same  land.  I  don't  know  that. 
Am  not  able  to  answer."  The  objection  was 
to  any  statement  of  Spence,  unless  made  dur- 
ing the  pendency  of  the  alleged  negotiations 
between  Kuglar  and  Spence,  or  Knglar, 
Spence,  and  Bowden;  and  also  because  the 
evidence  was  irrelevant 

Error  in  admitting  a  deed  executed  by  Mrs. 
B.  C.  G.  Spence  to  Kuglar  on  January  28, 
iSSJ,  conveying  to  Kuglar  a  tract  of  land  in 
Jonesboro,  Clayton  county,  described.  The 
objection  to  the  admission  of  the  deed  was 
that  It  was  irrelevant,  being  a  contract  be- 
tween dtiferent  parties,  ftnd  not  appearing  to 
have  any  relation  to  the  issue  on  trial;  and 
that  it  was  not  germane  to  the  case,  being 
a  mere  declaration  of  Mrs.  Spence  to  Kuglar, 
not  connected  in  any  manner,  by  date  or  oth- 
erwise, with  the  subject-matter  of  the  suit, 
or  the  property  connected  with  it. 

The  court  overruled  defendants'  objection 
to  this  deed,  and  remarked  in  the  bearing  of 
the  Jury:  "Well,  I  think  it  applicable.  The 
^ect  of  it  Is  another  question.  If  it  is  not 
in  relation.  It  will,  of  course,  do  no  barm." 
Movants  allege  that  the  court  erred  in  mak- 
ing this  remark  In  the  hearing  of  the  jury, 
because  it  told  the  Jury  that  the  evidence 
was  applicable  to  the  case,  and,  by  admit- 
ting the  paper  under  the  remark,  said  it  was 
In  relation  to  the  case. 

Error  In  admitting  deed  of  Kuglar  to  Mrs. 
B.  C.  C.  Spence,  dated  January  IS,  1889.  con- 
veying a  house  and  lot  In  Jonesbwo.  de- 
scribed. Defendants*  objection  was  that  the 
evidence  was  Irrelevant,  and  not  germane  to 
any  issue  In  the  case,  there  beli^  no  relation 
or  connection  shown  between  the  transaction 
between  Kuglar  and  Mrs.  Spence  and  any 
Issue  In  the  case  on  trial. 

EmH*  In  allowing  plainttfTfl  counsel  to 
prove  by  8.  A.  Morris,  over  objection  of  de- 
fendants* counsel,  the  value  of  the  estate  of 
L.  A.  Kuglar.  Witness  answered  that,  aft- 
er payment  of  debts,  Knglar's  estate  would 
turn  out  to  be  worth  about  98,000.  Plain- 
tiff's counsel.  In  the  cross  interrogatories, 
asked  Robot  Bowden  as  follows:  "Q.  What 
did  you  want  with  a  second  deed,  if  your 
first  was  good,  and  why  was  not  L.  A.  Kug* 
lap's  warranty  a  good  deed?  A.  I  was  not 
certain  as  to  whetbw  the  Kuglar  estate  was 
solvent  or  not  I  was  told  it  might  not 
be.  If  it  failed  to  get  the  money  out  of  the 
Clarke  factory,  which  failed  on  it"  The 
court  admitted  said  evidence  of  Morris  to 
contradict  Bowden*B  said  answ^.  Defend- 
ant objected,  because  Bowden's  answer  was 
brought  out  by  plaintiff's  cross  interrogatory, 
and  was  Immaterial,  and  could  not  be  c<m- 
tradlcted  by  this  evidence.  That  the  evi- 
dence could  not  be  introduced  to  contradict 
Bowden  on  this  collateral  question,  especial- 
ly Bowden's  answer  being  in  the  qualified 
manner  it  Is.  That  said  evidence  of  the 
value  of  Kuglar'B  estate  In  no  way  could  aid 


the  jury  In  arriving  at  a  proper  conclusion, 
but  was  calculated  to  bias  them  against  de- 
fendants' case  by  showing  it  to  be  an  estate 
of  some  money. 

Error  In  allowing  witness  T.  J.  Byers,  who 
had  testified  that  he  had  known  plaintiff  for 
six  or  seven  years  since  she  had  lived  In  Ala- 
bama, to  answer  question,  "How  was  she 
fixed  in  the  house?"  that  "she  has  not  got 
anything  hardly  in  her  house";  the  testi- 
mony being  objected  to  by  defmdants  on  the 
point  of  irrelevancy. 

Error  In  allowing  J.  B.  McConnell  to  tes- 
tify: "W^  I  was  out  to  my  father's,  in  Call- 
man,  Ala.,  about  three  weeks  ago.  and  went 
up  to  my  brother's,  near  where  Bowden  liv- 
ed. He  came  down  to  where  I  was,  and  ask- 
ed after  me.  and  lit  into  talking  about  this 
Wright  propMty.  I  never  saw  Mr.  Bowden 
before  in  my  life.  He  stated  tiiat  he  had 
some  sort  of  a  claim  an  this  Wright  property, 
and  then  he  went  on  to  say  that  a  man  by 
the  name  of  Kuglar  or  Spence  had  taken  this 
negro  Lou's  husband,  and  run  him  off.  and 
made  her  give  him  the  deeds.  He  talked  two 
or  three  hours  about  it,  -I  reckoned.  He  said 
something  to  me  to  the  effect  tliat  Spence 
and  Kuglar  had  been  down  to  Lou's  house 
buying  this  land.  He  said  the  whole  thing 
was  a  fraud."  This  evidence  was  admitted 
before  defendants  Iiad  introdnced  any  evi- 
dence, over  objection  of  defendants,  because 
the  title  had  passed  out  of  Bowden  nearly 
two  years  before  the  alleged  conversation, 
and  no  disparaging  statement  of  Bowden 
could  affect  the  title  after  he  had  parted  with 
it 

Error  in  permitting  the  same  witness  to  tes- 
tify to  the  alleged  conversation  between  bim 
and  Bowden,  said  by  the  witness  In  his  tes- 
timony to  have  taken  place  about  three 
weeks  before  the  trial  of  this  case  at  the 
house  of  witness*  brother  In  Alabama,  *^e 
same  being  the  evidence  of  witness  as  set  out 
in  the  brief  of  evidence  In  this  case.'*  The 
evidence  was  objected  to  on  the  ground  that 
title  to  the  property  had  passed  out  of  Bow- 
den neariy  two  years  before  the  alleged  con- 
versation. 

Error,  when  R.  W.  C.  Green  testified,  In  an- 
swer to  the  question  by  plalntIff*B  counsel, 
"Could  pluintlfl  read?**  "I  don't  know  wheth- 
er she  could  or  not  Prom  what  they  said, 
I  don't  suppose  she  could,'*— in  not  exdudlng 
the  evidence  on  motion  of  defendant;  made 
upon  the  ground  that  it  was  hearsay. 

Because,  when  J.  F.  Lambert  testified  as 
follows:  "I  think  she  [plaintiff]  has  as  much 
sense  as  ordinary,  but  I  think  tbis  about  it, 
If  you  want  to  know:  I  thbik  she  was  sus- 
ceptible of  being  biased.  She  was  one  of 
those  persons  that  it  she  confided  in  you, 
confided  with  her  whole  soul,  mind  and  body. 
If  she  thought  you  vrere  a  friend,  she  thought 
you  were  a  sure-enough  friend,  and  trusted 
every  thing  you  said."  Q.  By  Defendant^' 
Counsel:  "That  is  the  way  with  most  ne- 
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Sroes,  Isn't  It?  A.  I  tbliik  It  die  tboogbt  ym 
irere  ber  enemy  sbe  wouldn't  believe  anjr* 
tbiog  7on  said."  Tbis  erldence  was  In  an- 
swer to  last  qoesttons  pnt  Iqr  defendant* 
counsel  to  witness,  and  when  witness  so  an- 
swered, Mr.  Doyal,  plaintiff's  connsel,  ie> 
marked  (In  the  presence  and  hearing  of  tbiB 
]aT7):  "Put  that  down,  Ifr.  Reporter.  Don't 
forget  to  get  that  down.  Oome  down,  Mr^ 
LAmbert.''  When  defMidants'  connsd  ad- 
dreaaed  the  court  as  f<^wB:  'If  the  court 
please*  we  think  counseTs  renuAs  improper, 
and  we  Insist  that  the  conrt  8tcq>  plalnticrs 
oonnsd  from  making  such  ranoarks."  The 
court  did  not  reprimand  plaintiffs  connsd* 
'but  vqiUed  to  defttidants'  connsel:  "Oh,  let 
him  talk.  I  cant  do  anything  with  him.  He 
win  talk.  Shall  I  fine  hlmr  To  which  de- 
fendants^ connacAr^dled:  "There  are  certain 
roles  hj  which  the  conrt  la  to  be  goremed, 
I  am  willing  to  abide  by  them,  and  ask  that 
connscA  on  the  other  idde  do  the  same  thing." 
Moranta  allege  tiuit  It  was  error  not  to  cor- 
rect plaintltTs  connsel  tor  snch  remarks.  Al- 
ao  that  the  coorf  s  r^^  to  defendants'  com^ 
wi  was  oilcnlated  to  disrobe  the  jory  of  .the 
solemnity  with  which  they  should  have  been 
clothed  in  passing  upon  such  important  prop- 
erty rights. 

Because  when  J.  M.  Walkw  was  being  ex- 
amined the  f(dlowlng  occurred:  When  Bir. 
I>oyal,  plaintiff's  counsel,  asked  the  witness: 
*'Q.  Mr.  Walker,  I  wfll  get  you  to  s^  how 
much  first,  last,  and  all  tbe  time,  from  the 
beginning  of  this  connection  between  you 
and  Gonnallyf  or  from  tbe  time  yon  com- 
mffliced  to  have  him  employed  at  Lou's  sug- 
g«ti(»,  until  his  final  s^-ont  to  Spence  and 
Knglar,  bow  much  money  did  you  get  fw 
that  woA?  Judge  Boynton:  We  object  to 
that  as  Impropor.  The  Court:  tm  asked 
him  liow  much  he  gave  him,  and  he  has  al- 
ready-stated  it."  AUeged  to  be  error,  because 
it  WHS  improper  for  couns^  to  have  made  the 
remark  that  Gonnally  had  sold  out  to  Spence 
and  Kuglar,  because  tbe  court  should  bave 
corrected  connsel  In  such  reckless  remarks, 
and  because  the  conrt  should  bave  mled  up- 
on defendants'  objecticm. 

Because,  when  the  same  witness  was  being 
examined,  tlie  following  occurred:  "Q.  By 
Plaintiff'a  Attorney:  Didn't  you  state  that 
after  this  transactirai  there  about  the  deeds, 
that  Greene  and  Landmm  went  befwe  a 
magistrate,  and  made  an  affidavit?  A  No, 
fldr,  I  did  not  Tbe  Court:  I  do  not  see  that 
that  is  connected.  The  only  reason  I  admit- 
ted that  first  question  was  upcm  the  line  of  a 
conspiracy."  The  questl<m  referred  to  by 
the  court  as  having  been  "admitted"  was  as 
follows:  '*Q.  By  Plaintiff's  Counsel:  Didn't 
yon  state  that  when  Landmm  and  B.  W.  O. 
Greene  met  there  for  the  purpose  of  execut- 
ing a  set  of  Interrogatoiies,  when  she  went  to 
sign  what  she  thought  wrae  tbe  interroga- 
tories, they  slli^>ed  the  papem  In,  and  she 
signed  ber  name  to  tbe  deeds  Instead  of  the 
InterrogatiMies?  A  I  said  that  that  was 


what  a  negro  said.  I  heard  a  negro  tell  that 
thing."  The  deeds  here  inanlred  about  being 
those  made  by  plaintiff's  moth»  to  J.  W. 
Wright  and  J.  W.  Turner  to  lote  8  and  9. 
Alleged  to  be  error,  because  the  remark  of 
the  court  as  to  "line  of  conspiracy"  was  cal- 
culated to  Injure  defendants'  cause  before 
thA  Jury,  and  the  court  should  not  have  given 
bis  reasm  In  the  presence  of  the  Jury,  as  be 
did,  it  bdng  calculated  to  make  tbe  Jury  be- 
lieve that  the  court  thought  there  bad  been  a 
conspiracy.  Also  because  tbere  was  no  evi- 
dence that  Landrum  or  Greene  bad  ever  had 
any  connection  with  any  of  the  defeiUlanta, 
nor  were  there  snch  things  In  the  pleadings. 

Because,  when  A.  U.  Bass  testified  that 
lack  Mitch^  was  at  one  time  arrested  for 
stealing  some  com,  potatoes,  and  tobacco 
from  witness,  tiie  warrant  was  swuv  out  b7 
witness,  sdalntifl'B  counsel  asked  witness 
what  would  three  bnshds  of  potetoes  weigh, 
to  wbl(A  question  d^ndante'  counsel  ob- 
jected, wboi  pkUntiff*  connsel  said:  *^e 
wont  to  show  that  this  was  part  of  the 
scheme  to  have  him  arrested  and  get  him  out 
of  the  way;  to  show  that  the  negro  ffld  not 
steal  tbe  goods,  and  that  It  was  a  hatdied-iq» 
arrest"  Defendants'  eonnsd  objected  to 
plaintiff's  counsd  makhig  such  a  remark  be- 
fore the  Jury,  w.  to  btan,  steting  tbB  object 
of  his  questimi,  when  the  court  remartud: 
"Z  can't  do  anything  with  him.  He  win  talk. 
Let  blm  go  on.  Tbe  Juiy  are  sensible  men." 
Allied  to  be  error,  because  tbe  remain  of 
plaintiff's  connsel  as  to  what  was  the  al- 
leged '''scheme,"  and  as  to  bis  Intoition  to 
prove  that  tiie  negro  did  not  steal  the  goods, 
when  counsel  knew  that  nothing  of  the  kind 
could  be  iffoved,  was  improper,  and  Should 
have  been  orarected  the  conrt  Also  because 
the  reply  of  tiie  court  to  the  objection  of  de- 
fendante  was  calculated  to  mislead  the  Jury 
into  considering  as  In  tbe  case  what  plaintiff's 
couns^  had  mlA,  Further,  because  the  court 
should  bave  controlled  tbe  counseL 

Because,  when  W.  T.  Klms^  was  b^ng  ex- 
amined, the  following  occurred,  over  objection 
of  defendante'  counsel:  "Wbat  would  be  a 
reasonable  fee  to  bring  a  couide  of  simple 
suite  In  ejectment  for  the  two  lote  of  land? 
Judge  Boyntim:  We  object  to  tills  evidence. 
"By  the  Conrt:  I  ccHislder  It  In  the  scope  of 
tbe  case,  as  I  understand  it  It  la  alleged  here 
as  to  tbe  strength  of  this  woman's  mind  to 
make  a  'c<mtnict  of  any  aort,  and  If  the  Jury 
diould  determhie  that  she  was  too  weak- 
minded  to  make  a  contract,  or  that  tbere  was 
any  adrantage  taken  of  her.  It  would  then 
become  necessary  to  know  what  Mr.  oonnal- 
ly's  soTlcea  were  wwth,  w  reasonably  worth, 
because  he  Is  entitled  to  a  spedflc  ree.  By 
Defendante'  Counsel:  There  Is  no  allegatlm 
In  the  pleadings  that  pute  ns  on  notice  of 
that  By  the  Court:  I  think  It  snffidoit  and 
will  let  in  tbe  evidence."  Alleged  to  be  error, 
because  there  was  no  allegation  that  plaintiff 
was  unfd)le  to  make  **a  contract  of  any  sort" 
.tothbig  ot  the  kind  being  In  the  pleadings 
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relative  to  the  making  of  tlie  deed  by  her  to 
CoimaUy.  Further,  because  there  was  noth- 
ing In  the  pleadings  asking  that  Connally  be 
paid  a  reasonable  fee  In  the  event  It  was 
found  that  plaintiff  was  incapacitated  to  con- 
tract Farther,  because  the  remarks  of  the 
court  In  the  presence  of  the  Jury  were  likely 
to  mislead  them,  and  divert  their  minds  frdm 
the  issue  as  to  whether  plaintiff  was  weak- 
minded  or  not  Also  because  the  evidence 
could  not  Ulostrate  an  Issue  made  by  the 
pleadings. 

Because,  when  S.  P.  Dodaon  was  bdng  ex- 
amined, the  foUowlng  occurred:  Piafntiffs 
counsel  asked:  **Q.  Well,  taking  your  knowl- 
edge of  the  woman  and  her  mental  capacity, 
how  does  It  compare  with  tiiat  of  Connally 
and  Walker?  Witness  answers:  As  to  mak- 
ing a  trade  or  deed,  I  think  she  conld  make  a 
contract,  but  doubted  her  capacity  for  dis- 
oiminathig  between  the  values  of  property." 
Defendants'  couns^  objected  to  the  witness' 
answer,  "as  witness  had  not  sworn  before 
the  Jury  to  a  word,  act  or  deed  of  plaintiffs 
going  to  show  h€x  incapacity  to  contract" 
By  the  Ootirt:  "Mr.  Dodson  says  she  might 
make  a  trade,  but  he  don't  think  she  had 
mind  enoTigh  to  discriminate  as  to  the  value 
of  property."  Alleged  to  be  erw:,  because 
the  court  erroneously  stated  the  facts  testi- 
fied to  by  the  Witness,  the  witness  not  saying 
that  she  "might  make  a  trade,  but  I  think  she 
could  make  a  contract";  nor  did  lie  say  that 
he  did  not  think  "she  bad  mind  enough"  to 
discriminate  as  to  the  value  of  property,  but 
said  he  "doubted  her  capacity  tx  discrimi- 
nating between  the  values  of  proper^."  Also 
because  the  court's  remark  was  an  erroneons 
statement  as  to  what  witness  had  swwn, 
made  In  the  ivesence  of  the  Jury,  and  calcu- 
lated to  bnbne  tbon  with  the  court's  enone- 
0118  impression. 

Because,  after  the  jury  had  been  Impended 
to  try  said  case,  counsel  for  defendants  call- 
ed attention  of  the  court  to  the  fact  that  de- 
fendants had  objectl<His  to  some  interrogato- 
ries sued  out  by  plaintiff,  and  that  aneatlon 
had  better  be  settled  then,  if  the  case  was  to 
be  continued  In  the  event  the  Interrogatories 
ruled  out  PlalnttfTs  counsel,  Hr.  Doy- 
al,  remarked  (In  the  presence  of  the  Jury^: 
''We  are  not  wanting  any  continuances.  It  Is 
the  other  side  that  wants  tliat  They  have 
some  mighty  good  evidence  in  them,  but  U 
they  are  ruled  out  we  are  going  on  with  the 
trlaL  We  have  got  plenty  more  Just  like  that 
In  the  Interrc^tories.  The  woods  is  full  of 
It.  Plenty  to  beat  you  fellows."  Defaid- 
ants'  counsel  addressed  the  court  and  ob- 
jected to  i^olntlfT's  counsel's  remarks  as  im- 
propcr,  and  asked  the  court  to  prevent  a  rep- 
etition of  such,  and  the  court  replied:  "I 
^n't  keep  him  from  talking.  The  Jury  know 
bim."  Movant  alleges  that  the  court  should 
have  controlled  plaintiff's  counsel. 

Because,  while  Edward  Barber  was  being 
Azamlned,  the  following  took  place:  •Witness 
•wore:  "Spence  aroroactaed  me,  and  asked 


me  to  buy  some  land.  Wanted  me  to  go  In 
with  him.  That  we  would  fumlah  the  mon- 
ey, and  go  halvei-8  on  It  Q.  If  yon  refused, 
what  did  be  say  be  would  do?  A.  He  said 
he  would  get  Mr.  Kuglar  to  go  into  It  Tbe 
Court:  You  did  not  push  your  Investigation 
as  to  what  land  it  was?  Mr.  Hutchison:  It 
was  this  land  we  are  suing  for  in  this  case. 
Mr.  Albert:  If  the  conrt  lOeas^  we  think 
that  the  counsd's  remark  as  to  what  land  It 
was  Is  Improper,  and  ask  your  honor  to  In- 
struct the  Jury  that  connsers  remark  Is  not 
In  evidence,  and  they  cannot  consider  It  Mr. 
Hutchison:  I  ask  your  tionor  to  confine 
counsel  on  the  otba  side  to  the  rula  He  has 
been  tdllng  your  honor  all  through  tills  case ' 
what  to  Instruct  the  Jury.  I  think  your  taonw 
knows.  Mr.  Albert:  Let  the  witness  answer 
In  his  own  war.  I  dtrn't  want  counad  to  tell 
him.  The  Court:  Mr.  Albert  you  are  not 
trying  this  case.  I  am  the  Judge,  and  you 
have  no  right  to  instruct  me  as  to  what  I 
shall  do,  and  you  have  got  to  stop  It  Ton 
have  been  objecting  all  through  this  case 
when  there  was  no  use  in  it  Mr.  Albert:  If 
the  .  court  please,  I  thought  when  I  was  ad- 
mitted to  tbe  bar,  and  took  the  oath,  that 
it  was  my  duty  to  protect  my  client's  inter- 
ests. The  Conrt:  You  have  been  telling  the 
court  what  to  do,  and  trying  to  control  the 
court  all  through  this  case.  Mr.  Albert:  If 
your  honor  please,  I  meant  nothing  In  the  world 
but  what  was  right  and  I  didn't  want  my 
brother  to  answer  for  the  witness.  The  Oonrt: 
If  I  commit  any  error  against  you,  you  have 
your  remedy.  Please  state  what  land  you  un- 
derstood blm  to  say  it  was.  A.  The  Wright 
land,  In  the  upper  part  of  this  county.  I  was 
never  there,  and  don't  know  where  It  Is.  Q. 
This  hind  hi  litigation?  A.  I  expect  it  Is  tbe 
same  land.  I  don't  know  that  Am  not  able 
to  answer."  Movants  alleged  that  this  was 
error,  because  tiie  court  should  have  histmct- 
ed  the  jury  as  requeeted  by  Mr.  Albert 
Further,  because  the  court  should  not  have 
addressed  the  defendant's  counsel  as  be  did, 
the  attack  of  the  court  being  unwarranted 
by  the  facts  and  the  law,  and  being  calculated 
to  Impress  and  Impressing  the  Jury  that  the 
objections  raised  by  Mr.  Albert,  both  as  to  the 
evidence  and  the  remarks  of  plalntUTs  coun- 
sel, were  out  of  order.  Fiuther,  because  the 
remarks  of  the  court  were  calculated  to  and 
did  ivejudlce  the  Jury  against  Mr.  Alb^ 
who  was  a  stranger  to  the  Jury,  and  against 
defendants*  case,  which  he  represented,  on 
the  idea  that  counsel  was  not  conducting  him- 
self as  he  should  in  reference  to  the  case. 
Further,  because  the  court  erred  in  so  ad- 
dressing defendants'  counsel,  and  should 
have  corrected  plalntUTs  cotinseL 

Because  of  newly-discovered  evidence.  In 
support  of  this  ground  the  movants  produced 
the  affidavit  of  W.  P.  OlaytMi,  as  f<riIows: 
"I  was  at  the  house  of  Ij.  O.  McConndl,  in 
Gnllam  county,  Alabama,  in  August  1883. 
when  the  conversation  was  had  between 
3owden*  James  and  li.  Ot.  McOonndl  and  my- 
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self.  Bowden  and  I  went  over  Utlj.  G.  Mo 
Connell'B,  and  found  J.  B.  McConnell  there, 
who  was  Introdnced  to  us  by  L.  G.  McCon- 
nell, his  brother,  who  said,  This  is  the  man 
who  used  to  own  some  of  the  Wright  land 
over  there  In  dayton  connty.'  J.  B.  aAed 
Bowden  If  he  were  not  In  the  lawsuit  about 
It,  and  Bowden  said  he  was.  J.  B.  «mtlnued 
to  adc  Bowden  auestkms  about  It  Bowden 
■aid  they  had  sued  him  with  others,  and 
had  stated  in  the  snlt  that  Knglar  and 
Spenoe  had  gottoi  plaintiff's  husband  out  of 
]aU,  uid  scared  than  of^  bM  took  a  deed  to 
the  land.  I  understood  fnnn  Bowden's  con- 
Tosatlcni  that  he  had  nevw  heard  anything 
about  the  tUngs  alibied  as  to  Kuglar  and 
Spence  taking  the  negro  out  of  jail,  until  he 
was  sued  in  the  cue,  Bowden  said  he 
bought  the  land  trma  Knglar,  and  had  snbse* 
quently  sold  it  to  Morrow.  Be  did  not  state 
that  he  had  any  Interest  In  the  land,  but 
said  tbat  he  had  s<Md  ft  Nor  did  he  state 
that  he  was  to  get  a  thousand  doHara,  or  any 
other  sum,  from  Morris,  or  ai^  one.  In  the 
event  defendants  won  tbe  suit;  nw  did  he 
say  anything  of  the  kind.  He  did  not  then 
state  nw  hare  I  ern  heard  him  state  that 
Spence  had  anything  to  do  with  the  land, 
but  claimed  that  Spence  had  not.  He  did 
not  say  that  Knglar  and  Spence  or  any  one 
ran  plaintiff  out  of  Oeorg^  and  made  h» 
glre  them  the  deed  to  tile  luid.  He  did  not 
say  the  wh<^  thing  was  a  fraud,  nw  lhat 
any  body  who  wanted  a  deed  had  one,  nor 
that  he  did  not  have  any  title,  but  said  he 
had  onoe  owned  the  land,  and  that  he  be- 
Uered  his  title  was  as  good  as  any  In  Geor- 
gia. This  was  the  <mly  time  within  my 
knowledge  that  J.  B.  McOonnell  had  any  op* 
portnnlty  to  talk  with  Bowd«i  at  the  time 
J.  B.  was  In  Alabama.  Bowden  did  not  say 
the  titles  to  the  land  were  rotten,  nor  that  It 
was  gweially  understood  and  ererybody  told 
him  that  the  title  was  rotten.  The  conversa- 
tion lasted  about  an  hour  or  less,  and  was 
mainly  on  otho-  subjects.  L.  Q.  McGonnell's 
wife  was  not  prescait  during  this  conversation, 
which  took  place  out  In  the  yard  at  O. 
McConneU's."  In  connection  wlQi  this  affi- 
davit, the  record  showed  that  J.  B.  McOtm- 
ndl  was  a  witness  for  plaintiff,  and  that  this 
affidavit  is  directly  contradictory  of  what 
was  testified  by  him. 

Also  the  affidavit  of  Robert  Bowden,  snb- 
stantlftHy  to  the  same  effect  as  the  affidavit 
of  Claytou,  and  also  containing  the  foUovrii^: 
"Hutchison  &  Key  [counsel  for  plahitlflri 
told  me  that  Knglar  and  Spence  got  plain- 
tiff's hueband  out  of  jail,  and  frightened 
plaintiff  and  her  husband  away  from  Geor- 
gia. This  was  In  3S01,  and  vras  the  first  I 
ever  heard  of  It  They  did  not  tell  me  all 
of  what  they  had  set  out  In  their  suit  as 
served  on  me.  They  told  me.  If  I  was  sued, 
to  give  up  the  land,  and  sue  the  Kuglar  es- 
tate on  the  warranty  of  title,  and  that  tliey 
wonid  get  the  money  for  me  out  of  the  es- 
tate, with  damages;  and  this  is  what  X  told* 


In  the  conversatlcm  with  Clayton  and  7.  B. 
McGonntil.  I  t(dd  McGonn^  In  that  con- 
versation that  I  bought  the  property  ^rom 
Kugiar,  that  the  tltl%  In  my  judgment  was 
good;  and  that  I  believed  that  Hutchison 
had  woiked  up  the  lawsuit,  as  he  told  me  in 
the  summer  of  1891  [the  declaration  wub 
filed  in  November,  1881]  that  he  would 
straighten  out  my  title  fOr  9100;  and  that  I ' 
had  given  him  my  note  for  ttiat  amount  and 
afterwards  he  advised  me  to  give  vj^  the  land 
and  sue  Kuglar's  estate.  Ndtber  Hntchl- 
em  not  Key  have  paid  m^  and  I  did  not  tell 
McConnell  sa  They  sent4he  note  "out  here' 
to  a  lawyer  a  long  while  ago.  who  saw  me,  ■ 
and  I  infmned  him  of  the  dtuatlpn,  and  he 
declined  to  have  anything  moxe  to  do  with  it 
I  have  no  claim  on  the  Wright  land,  and  did 
not  so  state  to  McOmmell,  or  in  his  presence. 
I  did  not  tell  McOonndi  that  I  knew  Kugiar 
and  Spence  took  the  negro  out  of  jail.  I 
did  not  and  do  not  know  such  a  thing,  and 
am  Informed  that  tfa^  ^d  not  take  bim  out 
but  It  was  done  by  other  parties,  with  which 
th^  had  no  c<mnectlon.  1  stated  In  the  con- 
versation that  I  had  sold  the  land  to  Morris, 
and  that  he  paid  me  $8,000  for  It  I  never 
stated  to  John  Bowden  at  any  time  that 
SpenM  had  anything  to  do  with  the  laud,  or 
had  anything  to  say  about  Kui^r  and  my 
tcAde.  The  time  John  Bowden  testified  about 
he  and  I  gtdng  to  TBlley*8  office  was  In  1801, 
after  I  had  been  talktaig  with  HutcUson  & 
Key.  tb^  having  t(dd  me  that  Matt  Walker 
said  the  titles  were  not  good.  I  had  the  land 
in  the  hands  of  some  real-estate  agento  for 
sale,  and  was  Infwined  by  them  that  tb^ 
bad  sent  some  parties  down  to  lo6k  at  the 
land,  and  some  one  down  there  had  taiA  them 
that  plaintiff  had  never  made  any  deed  to 
it,  and  I  supposed  It  was  Matt  Walker,  from 
what  Hutdilson  &  Key  had  told  me  be  bad 
said;  but  I  have  since  beoi  informed  that 
he  had  made  no  suds  statonent  The  nego- 
tlattwis  between  KugSar  and  myself  in  r^er- 
ence  to  the  purcbase  of  the  land  did  not  last 
over  a  we^  and  I  am  sure  I  did  not  see  John 
Bowdw  during  that  time,  and  I  had  no  con- 
versatloh  with  him  about  purchasing  the 
land.  I  had  nothing  to  do  with  Spence  in 
purchasing  the  land,  and.  If  he  had  anything 
In  the  wwld  to  do  with  it  or  any  Interest 
in  it  I  never  heard  of  It  I  never  had  any 
convwsation  with  J<An  Bowden  In  1880 
about  the  land,  and  we  woe  living  at  that 
time  about  fifteen  miles  apart  The  tirade 
was  made  between  Kugiar  and  myself  In 
the  latter  p^  of  August  1889>  I  am  Infram- 
ed  that  John  Bowden  swore  that  I  told  him' 
that  I  would  halve  made  a  splendid  good 
trade  with  Kugiar  if  Spence  had  not  Inter- 
fered, and  got  Kugiar  to  b^eve  tiie  land 
was  worth  more  than  what  he  first  expected 
•I  would  get  the  land  for.  X  told  him  no  such 
thing.  I  am  Informed  he  says  that  I  talked 
wlUi  him  a  good  deal  about  my  land  trade 
vrlth  Kugiar.  He  Is  equally  mistaken  In 
this,  fw  he  knew  nothmg  about  it  until  the 
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trade  was  over  with.  I  was  served  with  this 
Bult  a  few  days  before  I  left  Georgia,  and 
John  Bowden  knew  alt  aboQt  It  before  I  left. 
Hutchison  &  Key  did  have  the  land  for  sale 
In  1891,  and  both  told  me  they  had  It  In  the 
bands  of  reaJ-estate  agents.  I  never  at  one  , 
time  stated  to  Key  that  Knglar's  estate  or 
anybody  else  kept  a  tenant  oa  the  land  after 
I  bought  It,  nor  did  I  tell  him  that  I  wanted 
him  to  get  possession  of  the  place  for  me, 
for  I  took  possession  of  It  Immediately  xipoa 
the  purchase  of  It  in  1889,  and  the  tenants 
who  were  on  It  after  I  had  bought  It  were 
mine.  I  had  fall  control  of  all  of  them,  and 
I  collected  the  renta  from  them  up  to  the 
time  I  sold  It  I  did  not  employ  Hutchison 
&  Key  to  resist  the  m(H^gage  due  Knglar's 
estate;  on  the  contrary,  they  were  trying  to 
sell  the  land,  so  that  I  could  pay  ofT  the  mort- 
gage. I  had  no  gronnds  for  resisting  the 
mortgage,  and  Key  knows  I  never  asked 
him  or  consented  for  him  to  do  such  a  thing, 
but  knows  he  tried  to  get  me  to  do  It,  and  I 
declined."  In  connection  with  this  affida- 
vit, It  appears  from  the  record  that  John 
Bowden,  brother  of  Robert  Bowden,  and  Key 
were  witnesses  for  the  plaintiff  upon  the 
trial,  and  that,  as  Indicated  by  the  affidavit, 
said  affidavit  contradicts  their  evidence  in 
material  particulars.  The  interrogatories  of 
Robert  Bowden  were  introduced  in  evidence 
upon  the  trial  by  d^eudanta.  In  those  Inter- 
rogatories he  testlfled  as  to  a  number  of 
things  about  which  statements  are  made  in 
his  affidavit,  eepeclally  as  to  the  good  faith 
In  which  he  bought  the  land;  that  he  paid 
$3,000  to  Kuglar  for  It,  giving  Kuglar  a  farm 
valued  at  $1,600,  and  his  notes  secured  by 
mortgage  for  $1,400;  and  as  to  transactions 
between  blur,  witness,  and  Hutchison  &  Key. 

Also  affidavit  of  L.  G.  McOonnell,  corrobo- 
rating the  affidavit  of  Robert  Bowden  and  of 
Clayton,  as  to  what  occurred  In  the  conversa- 
tion at  L.  6.  McConnetl's,  but  stating,  in  ad- 
dition, that  affiant  heard  Robert  Bowden  say 
tliat  Kuglar'  said  he  (Kuglar)  stood  bond  for 
a  negro,  got  the  negro  out  of  jail;  and  that 
affiant  did  not  hear  Bowden  say  that  he  bad 
any  Interest  In  the  land  at  that  time.  Also 
affidavit  of  the  clerk  of  the  circuit  court  and 
of  another  that  they  are  personally  acquaint- 
ed with  Clayton  and  L.  G.  McConnell;  that 
both  are  gentlemen  of  honor,  and  worthy  of 
belief.  No  affidavits  of  defendants  or  their 
counsel  {except  that  of  Robert  Bowden)  ap- 
pear in  the  record. 

In  a  note  to  the  bill  of  exceptions  the  judge 
below  states:  "I  deem  It  justice  te  myself  to 
explain  why  I  did  not  grant  the  motion  for 
new  trial  on  the  ground  of  giving  the  jury, 
at  their  request,  a  verbal  explanation  of  the 
parts  of  the  written  charge.  I  did  not  con- 
sider It  other  and  further  charge,  because 
confined  to  the  same  point  as  contained  In . 
the  written  charge.  Not  to  have  done  so 
would  have  been  to  send  tbe  jury  back  with- 
out the  light  they  sought  No  harm  could 
possibly  come     defendant  from  this  alon^ 


because  the  verbal  explanation  was  taken 
down  Btenographically,  written  out,  and  is 
contained  in  the  whole  charge  as  made;  and. 
If  In  error  In  substance,  can  be  corrected. 
But  I  ask  the  court  to  review  the  former  rul- 
ings upon  this  point  to  consider  If  the  In- 
tention and  use  of  stenography  and  the  ap- 
pointment of  a  court  stenographer  subse- 
quent to  that  law  does  not  substantially  re- 
peal that  law  where  there  La  a  court  stenog- 
rapher ptresent  and  prepared  to  take  the 
charge  of  the  court  down  -word  tor  wwd.  As 
it  seems  to  me,  it  comes  under  the  maxim 
that  'where  the  reason  for  the  rule  ceases, 
the  rule  ceases.'  Why  should  counsel  put 
the  court  to  the  great  labor  of  writing  his 
charge  out  in  fnll,  when  the  protection  In- 
tended by  this  Is  full  and  complete  by  hav- 
ing the  charge  taken  down  stenographlcally? 
This  'writing  oat'  has  to  be  done  by  the 
court  white  tbe  argument  is  going  on.  He 
has  to  listen  to  that  and  write  at  the  same 
time,  and  to  have  it  CMUpleted  by  the  time 
the  argument  ceases.  It  is  nnfavorable  to 
the  correct  administration  of  the  case,  which 
i&  of  parainoimt  importance,  as  the  judge's 
mind  should  not  be  perturbed  in  this  way 
at  the  most  critical  period  In  the  trial  of  a 
case.  It  took  seven  days  to  try  this  case, 
and  I  had  to  write  out  In  full,  while  the  ar- 
gument was  going  on,  a  charge  to  meet  ev- 
ery material  point;  while  there  sat  the  sten- 
ographs, to  take  down  every  word  as  it  fell 
from  the  judge.  I  do  not  make  this  expla- 
nation, of  course,  as  any  part  of  the  bill  of 
exceptions,  but  as  the  only  means  I  have  of 
getting  before  the  supreme  court  my  view  of 
the  law  in  this  respect  for  counsel  arguing 
to  sustain  the  judgment  cannot  so  well  pre- 
sent It  as  the  Judge  himself." 

Jas.  S.  Boynton  and  W.  3,  Albert,  for  plain- 
tiff in  error.  Hutchison  &  Key  and  Doyal 
Jk  Doyal,  for  defendants  In  error. 

LUMPKIN,  J.  We  have  directed  the  re- 
porter to  pr^are  a  condmsed  statem^t  of 
so  much  of  the  record  as  may  be  necessary 
to  an  understanding  of  our  rulings  In  this 
case.  The  facts  are  somewhat  complicated, 
and  the  pleadings  are  voluminous,  but  none 
of  the  legal  questions  presented  are  very 
difficult  Indeed,  many  of  the  propositions 
announced  in  the  headnotes  are  axiomatic. 
The  chief  trouble  we  have  encountered  In 
dealing  with  the  case  tias  been  to  master  the 
record,  which,  by  reason  of  much  tedious 
and  unnecessary  detail,  and  the  raising  by 
counsel  of  many  small  and  frivolous  ques- 
tions, has  required  the  exercise  of  much  pa- 
tience and  the  consumption  of  much  precious 
time. 

1.  An  examination  of  the  plalntiCF's  peti- 
tion wilt  show  that  she  claims  to  have  been 
defrauded  of  her  property  by  a  series  of 
transactions  which  involved  her  in  a  com- 
plete network  of  fraud,  in  which  ail  the  de- 
fendants were  more  or  less  concerned.  Alt 
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of  them  did  not  participate  directly  In  all  of 
the  allied  fraudulent  acts,  but  the  acts  of 
each  were  so  connected  with  the  acts  of  the 
othera  as  to  make  them  all  necessary  par- 
ties to  a  proceeding  to  undo  the  consequen- 
cea  of  all  the  frauds  alleged  to  have  been 
committed,  and  render  complete  Justice  and 
relief  to  the  plaintiff.  The  prayers  of  the 
petition  were  sufficient  to  accomplish  this 
end,  appropriate  relief  harlng  been  asked  as 
to  each  wrongdoer.  It  must  be  understood 
that  we  are  now  dealing  with  the  demurrer, 
tor  wbich  purpose  the  allegations  of  the  pe- 
tition are  taken  as  true,  we  not  und«taklng, 
of  course,  to  say  that  they  are  so  in  fact. 
We  think  the  demurrer,  on  the  grounds  tak- 
en, and  which  are  indicated  in  the  first  head- 
note,  was  properly  overruled.  A  somewhat 
analogous  case  Is  that  of  Cohen  t.  Wolff,  92 
Ga.  199,  17  S.  B.  1029.  There  it  was  held 
that  a  number  of  plaintiffs,  each  having  a 
s^)arate  interest  in  his  own  claim,  but  all 
harlnff  a  common  interest  la  defeating  al- 
leged fraudulent  mortgages  executed  by  a 
common  debtcnr,  should  hare  been  permitted 
to  ^Iq  in  one  action  against  that  debtor,  and 
each  to  obtain  the  relief  to  which  he  was 
seTerally  entitled.  Here  the  plaintiff  brings 
together  several  defendants  who  have  com- 
bined to  d^raud  her,  each,  however,  having 
bis  own  separate  interest  in  the  fruits  of  the 
fraud  they  had  perpetrated;  and  we  think 
she  should  be  allowed  to  sift  the  matter  out 
to  its  legitimate  legal  and  equitable  conse- 
quences, and  obtain  from  each  of  the  con- 
spirat<»«  the  relief  she  ought  to  have  against 
him. 

2.  A  purchase  of  land,  so  far  as  the  con- 
sideration Is  concerned,  may  he  perfectly  fair 
to  the  seller  at  the  time  of  the  sale,  and  yet 
the  same  land  may,  within  a  few  years,  or 
even  less  time,  become  very  much  more  valu- 
able. Thla  is  a  matt^  of  common  knowledge: 
Consequently,  the  value  of  the  land  at  the 
time  of  a  trial  to  rescind  a  sale  for  alleged 
inadequacy  of  consideration  cannot  fairly 
throw  light  on  the  question  of  Its  value  years 
before,  especially  where  there  has  been  a 
very  great  and  rapid  enhancem'ent  In  th« 
values  of  all  lands  in  that  vldnlty  because  of 
the  building  of  a  town.  Evidence  of  this  kind 
is  not  only  irrelevant,  but  may  very  seriously 
and  unjustly  injure  the  defendant  by  arous- 
ing against  him  a  prejudice  in  the  minds  of 
the  Jury. 

3.  The  rule  announced  In  the  ttiird  headnote 
is  too  well  established  to  require  any  discus- 
sion at  our  tiands. 

4.  We  deem  it  unnecessary  to  apply  to  the 
special  facts  of  this  case  the  rule  stated  in 
the  fourth  headnote.  It  seems  that  numerous 
instances  occurred  during  the  trial  when  the 
presiding  Judge  exercised  his  right  to  ask 
qaestions  of  the  witnesses.  In  so  doing  there 
was,  of  course,  no  Impropriety,  wiless  be 
so  framed  his  questions  as  to  intimate  an 
opinion  of  his  own  npon  the  facts,  or  used 
«Qme  expression  calculated  to  prejudice  the 


rights  of  either  party.  It  would  be  unprofit- 
able to  scrutinize  closely  the  various  collo- 
quies occurring  l>etween  the  Judge  and  the 
w^ltnesses  at  the  trial  under  review  for  the 
purpose  of  determining  with  absolute  preci- 
sion whether  he  erred  In  the  manner  indicated 
or  not  If  he  did,  we  are  perfectly  sure  that 
this  eminent  and  upright  Jurist  did  not  do  so 
intentionally,  and  it  is  not  in  the  least  proba- 
ble that  the  occurrences  of  that  trial  will 
be  repeated  at  the  next  Indeed,  such  a  thing 
is  hardly  within  the  range  of  possibility. 

6.  Where  a  paper  of  any  kind  is  material 
as  bearing  upon  the  Issue  under  investigation, 
the  paper  Itself  la  generally  the  best  evi- 
dence of  its  contents.  Secondary  evidence 
may  be  resorted  to  when  the  original  is  in- 
accessible'. The  courts  of  this  state  have  no 
power  to  compel  the  production  of  a  paper 
in  the  possession,  custody,  or  control  ot  a 
person  In  another  state,  when  such  person  is 
not  a  party  to  the  cause.  In  such  an  Instance, 
the  paper  may  well  he  said  to  be  Inaccessi- 
ble. If  it  were  a  duly-recorded  paper,  of 
wtilch  a  legally  certified  copy  could  be  ob- 
tained, it  might  be  incumbent  on  the  party  de- 
siring the  benefit  of  this  evidence  to  produce 
such  copy;  but  where  no  such  secondary  evi- 
dence Is  obtainable,  a  witness  may  be  per- 
mitted to  testify  to  the  contents  of  the  orig- 
inal, if  within  his  personal  knowledge,  and  he 
Is  competent  to  do  so.  In  this  connection  nee 
Lunday  v.  Thomas,  26  Ga.  537. 

6.  The  chaises  of  fraud  and  conspiracy  in 
this  case  were  very  wide  and  sweeping.  Cer- 
tain deeds  and  oQier  evidence  were  offered, 
but  objected  to  as  irrelevant.  At  first  glance, 
the  objection  would  seem  to  be  good;  and,  at 
best,  tiie  evidence  in  question  was,  apparent- 
ly, of  but  little  value  In  throwing  light  upon 
the  transactions  under  investigation.  We  are 
not  however,  after  a  study  of  all  the  evi- 
dence, prepared  to  say  that  which  we  are 
now  considering  was  totally  irrelevant  and 
therefore  think  it  was  properly  admitted,  It 
being  for  the  Jury,  of  course,  to  determine 
what  weight  to  give  it  In  admitting  the  evi- 
dence referred  to,  the  Judge  remarked  he 
thought  it  was  "applicable."  Exception  to 
this  remark  was  taken,  It  being  alleged  that 
this  amounted  to  the  expression  of  an  opinion 
by  the  Judge  upon  ttie  evidence.  This  cam- 
plaint,  we  think,  is  rather  hypercritical,  for  it 
is  evident  that  the  word  quoted  was  used  in 
a  sense  synonymous  with  "admissible,"  for 
the  Judge  immediately  added  that  If  the  evi- 
dence had  no  relation  to  tbe  queetlon  at  Issuer 
It  would  do  no  harm. 

7.  A  party  who  has  once  had  a  title  to  land, 
and  who  has  sold  and  conveyed  the  property, 
and  gone  out  of  possession,  will  not  be  per- 
mitted to  "talk  away"  the  title  of  anotiier 
holding  under  him  or  his  vendee.  Conse- 
quently, declarations  of  such  a  party,  made 
after  his  connection  with  the  title  has  ceased, 
and  at  a  time  when  he  is  not  even  In  posses- 
sion, in  disparagement  oC  the  title  .under 
whrch  be  ftarmerly  claimed,  are  inadnOssible 
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to  affect  his  mcceuon.  Thl*  is  another  well- 
settled  nde  wblcb  wlU  be  recognized  without 
arguin«it 

8.  In  charging  the  Jury  the  court  stated  that 
the  most  Important  question  they  had  to  de- 
termbie  from  the  evidence  In  the  case  was 
the  mental  condition  of  the  plaintiff  at  the 
time  she  made  certain  deeds.  We  are  In- 
clined to  think  that  this  was  undouhtadly 
trne;  but,  as  there  were  a  nnmber  of  Impor- 
tant Issues  involTod  In  the  trial,  It  would, 
perhaps,  have  been  better  for  the  court  not 
to  have  said  this.  Indeed,  the  Judge  should 
never  single  out  and  present  to  the  jury,  as 
the  main  or  controlling  qQestlcm  In  the  case, 
a  particular  Issue,  unless,  beyond  all  doubt 
or  controversy.  It  is  such  In  tact 

9.  The  court  Instructed  the  Jury  that  If  the 
plaintiff  was  partially  Imbecile  In  mind,  and 
if  "this  partial  iml}ecility  coDSlsted  In  her 
mental  inability  to  understand  the  value  of 
bar  property;  to  be  m  such  a  state  of  mind 
as  that  she  would  do  what  any  friend  would 
request  her  to  do  In  respect  to  the  disposlticHi 
of  her  pnqjkorty ;  that  she  did  not  understand 
her  rights;  tliat  she  was  mentally  unable  to 
protect  herself  in  ber  negotlatloos  with  others 
In  respect  to  her  property:  that  she  did  not 
understand  the  value  of  money,  and  that  she 
did  not  know  one  coin  from  another,  or  one 
bill  of  currency  from  another";  and  If  they 
beUeved  from  the  evidence  this  was  her  men- 
tal omdltlon,  and  were  thereby  convinced  she 
did  not  have  soffldent  mental  capacity  to 
make  a  ccmtract,— she  woold  not  be  bound 
by  certain  deeds  ^«  bad  executed,  and  they 
would  not  stand  in  the  wtts  <tf  ft  recovny  by 
bat.  We  see  no  eirw  In  this  charge,  as 
against  tiie  defendants.  It  hypothetlcally 
stated  facts  which,  it  troe,  woold  show  a 
want  of  moital  capadly  to  contract,  and 
Quo,  In  effect.  Instructed  the  jury  that  If  they 
wraa  convinced  at  such  want  of  c^adty,  the 
ikct  of  having  executed  the  deeds  in  question 
would  not  defeat  her  action.  The  use  of  the 
word  "convinced"  might  have  (^Derated  a  Ut- 
ile too  strongly  against  the  plaintiff,  bat 
there  was  nothing  in  the  charge  of  which  tbe 
defendants  could  propoly  xmnplaln. 

10k  Tbe  error  pointed  out  In  tbe  tenth  head- 
note  Is  so  obvious  that  it  will  ^^ear  at  a 
mere  glance,  nie  words  **bo  bar/'  In  the 
phrase  "that  deed  would  be  no  bar  to  ber  re- 
covery," shoold  evidently  read  *%  bar.** 
Were  It  not  that  this  phmse  appears  predse- 
iy  the  same  both  in  the  copy  of  the  motion 
for  a  new  trial  and  tbe  copy  of  the  charge 
of  the  court,  we  would  be  strongly  inclined 
to  think  a  derical  error  had  been  committed. 
Aa  It  ifl^  we  are  qnlte  oeortaln  tbe  error  was 
the  result  of  mere  inadvertence. 

11.  In  this  case  some  <a  tbe  erlduice  ew- 
sisted  of  answers  to  latvrogatdrlea.  Tail- 
ons  docnments  mre  Introdnced,  and  quite  a 
numbM-  of  witnesses  wwe  examined  on  tm 
stand.  It  was  tberetfore  error  for  tbe  Judge 
to  butmct  the  jury  that  "the  evidence  Is 
what  the  witnesses  swear  before  you  on  the 


stand.**  See  McLean  r.  Claik,  47  Ga.  26, 

twelfth  headnote. 

12.  The  court  charged,  among  other  things, 
as  follows:  "Counsel  for  the  plaintiff  take 
tbe  position  that,  although  the  state  of  ber 
mind  might  not  have  been  sudi  as  to  Inca- 
pacitate h^  fKMU  maUng  a  contract,  yet 
she  was  a  pmon  of  weak  mind,  and  she  sold 
the  land  for  a  grossly  inadequate  price,  and 
that  there  was  a  great  disparity  of  intellect 
between  her  and  the  persons  who  took  her 
deeds.  If  you  should  believe  from  tbe  evi- 
dence that  both  of  these  positions  are  true, 
then  you  would  be  authorized  to  set  adde  the 
deeds;  •  •  •  but,  if  you  do  not  brieve 
both,  yon  wotild  not  be  so  authorized."  His 
honor  was  evidently  att«nptlng  to  give  In 
charge  to  the  jury  the  substance  of  section 
3179  of  the  Code;  but,  as  the  Instruction 
quoted  was  capable  of  being  construed  into  a 
statem&nt  of  three  contrationa  by  counsel  for 
tbe  plaintiff,  the  phrase  "both  of  tlMse  po^ 
tions"  may  have  been  misleading. 

18.  In  support  of  tbe  ruling  annoonced  in 
the  thirteenth  headnote,  it  is  only  necessary 
to  cite  the  case  of  Harris  v.  McArthur,  90 
Oa.  216.  15  8.  B.  7C8,  which  follows  a  long 
line  of  previous  adjudications  1^  this  court 
to  tbe  same  effect  Tbe  law  ivovlding  for 
the  appointment  of  official  court  reporters 
may  offer  good  reason  toe  a  r^eal  of  section 
244  of  the  Code^  but  as  mattw  of  fact  that 
section  has  never  yet  bem  r^>eBled  by  tbe 
legislature. 

14.  In  tbe  fourteenth  headnote  we  have 
cartfully  endeavored  to  state  tbe  well-known 
rule  requiring  one  who  seeks  the  tasdsrion 
ot  a  contract  on  the  ground  of  fiand  to  re- 
store or  offer  to  restore^  the  consideration  re- 
cdved,  as  a  otmditlon  precedent  to  Mn^ng 
the  acUon.  In  Strodder  t.  Chsnlto  Oo.,  94 
Ga.  ^Q,  19  S.  D.  lOfiS,  it  was  canUoiisIy 
Intimated,  but  not  dedded,  tluit  there  might 
be  an  exception  to  this  general  rule,  re- 
sulting fnun  inability,  by  reasfm  at  poverty, 
to  restfwe.  We  do  not  mean  to  now  de- 
cide whether  or  not  an  exertion  to  tlie 
rule  announced  may  exist  for  such  a  rea- 
son as  that' above  Infflcated,  or  for  any  otbn, 
because  no  such  question  Is  now  pnswntod 
for  adjudication.  But  we  do  bold  without 
heeltatkm  that,  under  the  pleadings  and  evi- 
dence In  the  case  before  us,  the  verdict  in 
the  pWntlfl's  favcnr  was,  for  the  reasima 
stated  in  the  headnote,  absolutely  witbont 
l^al  justification. 

IBb  In  the  last  headnote  we  have  indulged 
in  a  modest  protest  against  the  manner  in 
which  this  case  was  tried,  and  the  motion 
for  a  new  trial  pre^faxoA.  Wliat  we  say 
tboe  is  by  no  means  exhaustive  of  tbe  ob- 
jections we  might  have  stated  to  tills  man- 
ner of  trying  and  brii^ing  up  cases.  In  all 
seriousness,  counsel  might  have  spared  them- 
selves much  worry  and  annoyance,  and  Have 
saved  this  court  much  unnecessary  labw,  by 
pursuing  a  different  ooorse.  The  writer  once 
heard  one  at  tbe  most  distinguished  and  sua- 
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ceaafnl  lawyos  wbo  vrm  lived  In  Georgia 
facetloualy  remark  that  the  qoeatloiis  in  a 
noted  case  wwe  dlTlaible  Into  "plntiT  and 
*t>lntee8."  We  would  be  very  modi  obliged 
if  onr  profeeslMial  br^ir^  woald  hereafter 
omit  tlie  "plnteeB."  or  at  least  tlw  most 
trivial  and  unimportant  ones.  Judgment  re- 
Tersed. 


(M  Ok.  TM} 

CBNTBAX.  RAILROAD  ft  BAITKING  00.  t. 
CHAPMAN. 
(Snpreme  Gonrt  of  Georgia.    Ainil  29, 1895.) 

Xuna  AUtB  SaiiTAirv— DationTB  ICacherbbt— 
Pbiuonal  Ixjdribs. 
It  plainly  appearing  from  tho  plaintlfTti 
own  testimony  as  a  witness  that  he  TOlnntarily. 
and  withont  being  so  orderod  by  any  soperior, 
andertoolE  to  operate  a  dangerous  machine,  with 
which  he  was  nnfamiliar,  and  that  It  was  en- 
tirely ontside  of  the  scope  of  his  regnlar  employ- 
ment so  to  do,  and  there  being  no  emergency 
which  would  justify  a  departore  by  him  from 
his  ordinary  Uno  of  doty,  he  was  not  entitled  to 
recover  from  hto  master,  the  defendant,  for  In- 
jmies  thus  occasioned,  although,  in  point  of 
fact,  the  nwchlne  was  at  the  time  in  a  oefeetiTe 
condition. 
(Syllabus  by  the  Ooort) 

Error  from  superior  court,  Muscoe^ee  coun- 
ty; W.  R  Butt,  Jndg& 

Action  by  W.  D.  Chapman  against  the  Cen- 
tral Railroad  &  Banking  Company  to  recover 
daoiages  for  personal  Injuries.  Brought  for- 
ward from  last  term.  Code,  SS  4271a,  4271c. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Rermed. 

lawton  ft  Cnnnlngbam,  for  lOalntlff  In  er- 
nw.  Uttle,  'Vnmldsb  ft  Little  and  J.  B.  Chap- 
man, for  defendant  In  erjw. 

raR  ODRIAM.   Judgment  reretsed. 


(SBOa.  W) 

WRTB  T.  STATE. 
(SnpreiQe  Court  of  Georgia. .  Oct  8,  ISM.) 
CanuMAL  Lav— CoKPBTMOT  or  WmrisB— SxAn- 

MBHT  BT  AOODSBD— iNSnmOrlOSS. 

1.  It  being  shown  by  evldenoe  that  the  ac- 
cused had  a  lawful  wife,  who  was  still  alive, 
when  he  married  another  woman,  the  secoaa 
marri^  was  void,  and  did  not  render  this  wo- 
man incompetent  to  testify  against  him  as  a 
witness  in  a  criminal  case. 

2.  The  statement  of  the  accused  to  the  court 
and  jury,  if  true,  making  a  case  of  manslaughter, 
and  he  bdng  Indicted  and  on  trial  for  murder, 
it  was  error,  after  charging  correctly  on  the 
statement,  to  add:  "If  the  statement  is  a  state- 
ment in  yonr  judgment  whidi  demonstrates  his 
innocence,  and  you  believe  that  statement  to  be 
the  truth  of  the  case,  as  1  have  just  stated  to 
you,  you  have  the  privilege,  and  It  would  be  yonr 
duty,  in  that  case  to  acquit  him  upon  it  On 
the  other  hand,  if  you  do  not  believe  that  state- 
ment to  be  such  a  statement  as  demonstrates 
his  innocence,  or  if  yon  believe  that  statement  to 
be  untrue,  then  you  may  accept  tiie  sworn  tMtt 
niony  In  place  of  it" 

(SyllabnB  by  the  06nrt) 

Brror  from  superior  court  Tattnall  county; 
R. Gamble,  Judge 

T.228.B.no.4— 18 


W.  W.  Wrye  was  convicted  of  murder,  and 
brings  error.  Reversed. 

Garrard,  Meldrlm  &  Newman,  Hlnes  & 
Felder.  Lee  ft  Giles,  and  A.  H.  Davis,  for 
plaintiff  In  error.  B.  D.  Evans,  Jr.,  Sol.  Gen., 
J.  M.  Terr^  Atty.  G^,  and  Harrison  &, 
Peeples,  for  the  State. 

PER  CURIAM.   Judgmmt  reversed. 


(H  Oa.  EOt> 

SAVANNAH,  F.  ft  W.  RY.  CO.  v.  McMtli- 
LAN. 

(Snpreme  Court  of  Gemgia.   Oet  22,  1894.) 
Jomon  Coont^RioBT  to  Amu  to  JuaT— Cbr- 

nORABI. 

A  decision  in  a  justice's  court,  made  by 
the  presiding  justice,  to  the  effect  that  the  plain- 
tiff's evidence  is  insufflcioit  to  uphold  the  ac- 
tion, though  the  judgment  be  one  msmtssing  the 
suit  is  an  adjudication  upon  the  merits  as  to 
the  matter  of  fact  involved  In  the  trial,  and  the 
plaintiff  is  entitied,  by  virtue  of  section  4157a 
of  the  Code,  to  appeal  to  a  jury  in  that  court 
from  the  judgment  so  rendwed.  There  was  no 
error  in  refusing  to  sanction  the  petition  for  cer- 
tiorari. 
(Syllabus  by  the  Gonrt) 

Error  from  superior  court,  Pierce  conn^; 
J.  L.  Sweat;  Judg& 

Acttm  by  W.  L.  McMillan  agiUnst  the  Sa- 
vannah, Slorida  ft  Western  Railway  Cwn- 
pany.  From  a  judgmmt  of  dismissal,  plain- 
tiff apx>ealed  to  a  Jury.  From  an  order  ze> 
fusing  sanction  to  a  writ  of  ceril(H:ari  |»e- 
sented  by  defendant  after  denial  of  its  mo- 
ttfm  to  dlsmlw  the  appeal,  defendant  brings 
error.  Affirmed. 

Code,  S  4167a,  rtfwred  to  In  the  syllabus, 
reads:  **In  any  civil  case  in  a  Justice's  court 
dther  party  dissatisfied  with  the  Judgment 
of  the  Justice  may  as  of  right  enter  an  ap- 
peal to  a  Jury  in  said  court  under  the  same 
rules  as  now  regulate  appeals  to  the  superitn: 
court,  ^xivided  that  by  consent  of  parties 
such  a  case  may  be  passed  to  the  aj^ieal  be- 
ton  a  Jndgmoit  of  a  Justice  without  giving 
bond  for  the  evmtual  condemnation  money." 

The  tdaovrbig  Is  the  oOdal  report: 

In  a  magistrate's  court,  McMillan  sued  the 
railway  comxMuy  for  damages  from  the  kill- 
ing ot  his  cow.  Upcm  the  trial  of  the  case, 
aftw  plaintiff  (dosed  his  evidence,  the  suit 
was  dismissed  by  the  magistrate,  upon  the 
ground  that  plaintiff  failed  to  prove  the  kill- 
ing of  the  property.  Thereupon  plaintiff  ap- 
pealed to  a  Jury.  Vpoa  the  appeal  trial,  de- 
fendant moved  to  dismiss  the  appeal,  upon 
the  ground  that  an  appeal  will  not  lie  to  re- 
view errors  of  law  committed  by  a  Justice 
court  This  motion  was  overruled,  and  plain- 
tiff obtained  a  verdict  Defendant  present- 
ed to  the  Judge  of  the  superior  court  Its  peti- 
tion tor  certitmri,  alluring  error  In  the  re- 
fusal to  dismiss  the  appeal.  Sanction  at  the 
petltlcm  was  refused,  to  which  ruling  defend- 
ant excepted.  The  petition  for  certlwari  is 
not  In  the  bill  of  exceptions,  but  Is  specified 
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as  part  of  the  record  material  to  be  trans- 
mitted to  this  court,  and  was  transmitted  as 
part  of  the  record. 

Erwin,  Du  BignoD  &  Chishcdin  and  Hltdi 
&  Myers,  for  plaintiff  in  error.    8.  W.  Stuiv 

glB,  for  defendant  In  error. 

PER  OUBIAM.   Judgment  affirmed. 


(9S  Oa.  667) 

HIX80N  T.  OUGSENHBIUBR  et  at 
(Supreme  Court  of  Georgia.    Oct  22,  1884.) 
Tbul— Approval  or  BniBr  or  Etidb:!TCT— Dts- 
CRBTioN  or  Trial  Judok. 
Though  it  be  in  the  power  of  the  trial 
judge,  in  the  exercise  of  his  discretion,  to  ap- 
prove a  brief  of  evidence  after  the  term,  and 
after  the  time  fixed  by  order  for  filing  it  has  ex< 
pired.  yet  he  will  not  be  reversed  for  refusing 
to  approve  it  where  the  brief  has  not  been  pre- 
seated  to  him  for  approval  until  after  the  ex- 

{tiratiou  of  such  time,  and  more  than  12  months 
n  addition. 
(Syllabos  by  the  Conrt) 

Error  from  superior  conrt,  Appling  conntr; 
J.  L.  Sweat.  Judge. 

Action  by  S.  Guckenhelmer  &  Son  against 
W.  C.  Hlnson,  in  which  J.  F.  Hlnson  was 
gommoned  as  garnishee.  Plaintiffs  had  judg- 
ment From  an  order  denying  a  motion  for 
a  new  trial,  garnishee  brings  error.  Af- 
flrmed. 

The  following  Is  the  official  report; 

In  the  matter  of  Guclienhelmer  &  Son 
against  W.  C.  Hlnson  and  J.  F.  Hlnson,  gar- 
nishee, there  was  a  verdict  against  the  gar- 
nishee at  the  March  term,  1893.  of  Appling 
superior  court  During  the  term  safd  Hlnson 
moved  for  a  new  trial,  and  a  rule  nisi  was 
issued,  returnable  the  second  Monday  of 
June.  1893.  The  Judge  also  passed  an  order 
allowing  movant  until  said  date  to  make  out 
and  file  a  brief  of  the  testimony,  without 
prejudice.  The  motion  was  continued  from 
time  to  time  until  the  March  term,  1894, 
when  a  consent  order  was  granted,  provid- 
ing that  the  motion  be  heard  in  vacation,  at 
such  time  and  place  as  might  be  fixed  by  the 
court,  upon  notice  to  the  parties  or  their 
counsel.  Under  this  order,  on  July  2,  1884, 
the  motion  coming  on  to  be  heard,  it  was 
dismissed,  upon  the  ground  that  the  brief  of 
evidence  filed  by  movant  had  not  been  ap- 
proved by  the  court  within  the  time  pre- 
scribed by  the  order  granted  by  the  court  al- 
lowing movant  time  to  make  out  and  file 
a  brief  of  evidence.  Before  the  motion  to 
dismiss  was  granted,  movant  tendered  to 
the  judye,  for  approval,  a  brief  of  the  evi- 
dence, upon  which  appeared  an  agreement, 
signed  by  the  plaintiffs'  attorney,  dated  May 
19,  1893,  that  it  be  filed  subject  to  the  ap- 
proval of  the  court,  and  an  entry  of  filing  in 
office  the  same  date.  In  addition  to  this, 
movant's  counsel  stated,  in  the  presence  of 
plaintiffs'  counsel,  that  he  had  prepared  the 
brief  of  evidence,  and  delivered  it  to  plain- 
tiffs' counsel,  during  the  time  specified  In  the 


order;  that  plalntltfa'  counsel  had  made  cer- 
tain corrections  and  Interlineations  in  the 
brief,  and  signed  the  agreement  Indorsed 
thereon;  and  that  he  (movant's  counsel)  had 
filed  the  brief  In  the  clerk's  office  on  the  day 
stated  in  the  entry.  This  statement  was  not 
denied  by  plaintiffs'  counsel.  The  Judge  re- 
fused to  approve  the  brief  because  It  was  not 
presented  to  him  for  approval  within  the 
time  specified  in  the  order.  To  the  refusal 
to  approve  the  brief,  and  to  the  dismlasal  of 
the  motion,  Hlnson  excepted. 

E.  P.  Padgett  for  plaintllE  In  error.  J.  G. 
Helton  &  Son,  for  defendant  In  error. 

PER  OURIAM.  Judgment  affirmed. 

(H  Oa.  <96> 

BOWMAN  T.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  26,  1894.) 
Cbiminal  Law— Nrw  Trial— NbwlT'Disootbrbd 
Btiubncb. 

The  evidence  to  sustain  the  verdict  not 
being,  altogether  satisfactory,  there  being  uome 
evidence  of  an  alibi,  and  the  newly-discovered 
evidence  consisting  in  part  of  the  affidavit  of  one 
who  deposed,  after  his  own  conviction,  and  aft- 
er the  trial  of  the  accused,  that  deponent  and  an- 
other person,  not  the  accused,  committed  the 
crime,  that  the  accused  was  not  present  when 
it  was  committed,  and  had  not  participated  In  it, 
and  these  facts  not  having  been  disclosed  by 
the  deponent  until  after  the  accused  had  been 
convicted  and  sraitaDced.  a  new  trial  should  have 
been  granted. 
(Syllabus  by  the  Ooort) 

Error  from  superior  court,  Elbert  county; 
Seaborn  Reese,  Judge. 

Jule  J.  Bowman  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error.  Re- 
versed. 

The  following  is  the  official  report: 
The  indictment  Is  not  in  the  record,  but 
it  may  be  gathered  from  the  latter  that 
Bowman  was  indicted  for  assault  with  In- 
tent to  murder  Walter  Oglesby.  There  was 
a  verdict  of  guilty,  and,  defendant's  motion 
for  new  trial  being  overruled,  he  excepted. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  that  a  new  trial  should 
be  granted  because  of  new1y-dlscov«^  evi- 
dence. In  support  of  the  latter  ground, 
movant  produced  the  affidavit  of  Churchman 
Jones.  Having  been  convicted  himself  oi 
the  offense  of  assault  with  Intent  to  murder 
Walter  Oglesby,  and  being  In  full  possession 
of  all  the  facts  In  the  entire  transaction, 
and  desiring  to  do  Justice  to  innocent  par- 
ties who  have  also  been  convicted  of  the 
same  offense,  he  most  solemnly  swears  to 
the  following  facts  as  a  true  statement  of 
the  whole  affair:  He  and  Luthw  Tate  alone 
were  present  and  shot  Oglesby  on  the  night 
of  May  10,  1894.  Neither  Jule  Bowman  nor 
Will  Harper  was  present  wh^  the  shoot- 
ing was  done,  nor  knew  aiQrthlng  of  It,  so 
far  as  deponent  knows;  and  neither  was 
engaged  in  any  plot  or  conspiracy  to  shoot 
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Ogleahy,  no  one  being  respontfble  tot  any 
part  of  the  transaction  but  Tate  and  de- 
ponent Deponent  did  not  make  this  confes- 
sion until  after  the  trial  of  Bowman  and 
Harper.  This  affidavit  was  not  made 
through  favor,  affection,  or  persuasion,  re* 
ward  or  the  hope  thereof,  deponent's  only 
purpose  being  to  do  Justice  to  those  he  knows 
to  be  Innocent  of  the  crime  for  which  he 
has  been  convicted  and  for  no  oth^  pa> 
pcne.  Also  the  affidavit  of  Bowman  as  to 
his  ignorance  of  the  facts  stated  In  the  affi- 
davit of  Jones  until  after  his  conviction  as 
a  participant  In  the  crime;  that,  after  his 
arrest,  be  has  been  confined  In  Jail  with 
Jtmes,  and  has  frequently  urged  him  and 
the  others  charged  with  him  to  divulge  the 
truth,  if  they  knew  anything,  that  tjie  in- 
nocent might  escape  and  the  guilty  alone 
be  punished,  but  Jones  protested  bis  own 
Innocence  until  after  tiie  conviction  of  him- 
self and  affiant,  and  then  Tolnntaxlly  sent 
for  W.  O.  Jones  and  others  to  come  to  the 
Jail,  where  be  Tohmlarily  made  the  confes- 
sim  contahied  in  his  affidavit,  which  estab- 
lishes affiant's  innocence  and  Imidlcates  the 
proper  person;  that  affiant  is  innocent  of 
any  cMnpUclty  in  the  erlme^  and  has  no 
knowledge  of  Us  own  that  will  place  the 
guilt  on  any  (m&  Also  the  affidavit  of  coun- 
sel ttx  Bowman  as  to  their  tgnorance  of 
the  UxtB  stated  by  Churchman  Jones  In  bis 
affidavit  until  aftw  the  conviction  of  Bow- 
man and  Harper,  and  as  to  their  diligence 
in  getting  up  testimony,  and  that  they  are 
satisfied  that  their  dlents.  Bowman  and 
Harper,  knew  notUng  of  the  facts  until  aXtet 
th^  CMiTlction.  Also  the  affidavit  of  W.  O. 
Jones  that  he  was  present,  with  Tabor  and 
others,  at  the  Jail,  and  heard  the  confession 
of  Churchman  Jones  as  to  the  shooting  of 
Oglesby;  that  he  has  seen  the  affidavit  of 
Churchman  Jones,  and  It  contains  In  sub- 
stance the  confession  made  by  Churchman 
Jones  In  affiant's  presence  In  the  Jail;  that 
he  has  seen  the  affidavit  made  by  Charles 
Martin,  and  believes  the  statements  therein 
made  to  be  the  truth,  and  does  not  bdleve 
that  Bowman  was  present,  and  ehgaged  In 
the  crime  ot  shooting  Oglesby.  Also  similar 
affidavit  of  Tabor,  except  as  to  Martin's  affi- 
davit; and  further  stating  that  affiant  be- 
lieves the  statement  of  Churchman  Jones 
to  be  the  truth  ci  the  vhole  matter,  so  far 
as  Bowman  la  concerned,  and  does  not  be- 
Ueve  that  Bowman  had  any  part  In  the  com- 
mission of  the  crime.  Also  similar  affidavit 
of  Brown,  which  affidavit  stated  further: 
Affiant  was  mayor  of  Elberton  when  Oglesby 
was  shot,  and  took  considerable  Interest  In 
ferreting  out  the  perpetrators  of  the  crime, 
and  has  as  much  knowledge  of  the  facts  as 
could  be  gathraed  by  an  Industrious  Investi- 
gation of  the  matter;  that  afilant  has  seen 
the  affidavit  of  Martin,  and.  In  bis  opinion, 
It  contains  facts  of  importance  going  to  es- 
tabliflta  the  Innocence  of  Bowman;  that  he 
has  known  Martin  long,  and  knows  him  to 


be  worthy  of  belief,  believes  his  statement 
made  hi  the  affidavit  Is  the  truth,  and  would 
believe  any  statement  he  would  make  In  the 
case;  and  that  from  Informatioi^  affiant  has 
rec^ved  since  the  trial  of  Bowman  he  has 
doubts  as  to  Bowman's  guilt,  and  thinks 
the  ends  of  Justice  would  best  be  met  by 
another  investigation  of  the  matter.  Also 
the  affidavit  of  Martin:  On  Friday  or  Satur- 
day morning  attec  the  shooting  of  Oglesby, 
Unds^  Johnson  voluntarily  came  to  him, 
and  told  him  that  on  the  night  Oglesby  was 
shot,  he  (JohnsoiO  was  talking  to  Church- 
man Jones,  and  while  he  and  Jones  were 
talking  J.  A.  Sand^  passed  them,  with  a 
gun,  going  In  the  direction  of  Ogleeby's 
house,  and  named  nobody  dse  as  having 
passed  with  a  gun;  and  thal^  after  Johnson 
had  told  d^nent  this  fact,  and  after  de- 
ponent had  been  subpoenaed  to  appear  be- 
fore the  committal  court  on  the  trial  of  Bow- 
man. Harper,  and  Jones  for  shooting  Ogles- 
by, Johnson  came  to  deponent,  and  told  him 
not  to  divulge  what  he  had  t(dd  him  about 
the  man  that  had  the  gun;  and  that  depon- 
ent did  not  tell  Bowman  nor  his  counsd  of 
these  things  before  Bowman's  trial.  Also 
affidavit  of  Bowman  as  to  his  ignorance  of 
the  fads  stated  In  the  affidavit  of  Martin 
until  after  his  trial,  and  as  to  his  diligence 
In  getting  testimony,  and  that  be  is  satis- 
fied neithw  of  his  attorneys  knew  of  the 
existence  of  said  testimony  tmtll  since  his 
triaL  Also  timllar  affidavit  of  his  attor- 
neys. Also  affidavit  of  W.  O.  Jwes,  strongly 
commending  the  character  for  veracl^  of 
Martin,  and  similar  affidavits  of  others. 
Also  the  affidavits  of  seven  of  the  Jurors 
who  tried  the  case,  to  the  effect  that  the 
verdict  was  largely  based  upon  the  tesU- 
mony  of  Llnds^  Johnson,  and  but  for  that 
testimony  alx  of  the  affiants  did  not  think 
they  would  have  rendered  a  verdict  of  guilty, 
and  the  other  did  not  believe  the  Jury  would 
have  found  a  verdict  of  guilty.  The  evi- 
dence Introduced  by  the  state  strongly  tend- 
ed to  show  that  Bowman  was  one  of  the 
parties  who  did  the  shooting.  Undsey  John- 
son testified,  am<mg  other  things,  that  on 
the  night  of  the  shoothig,  between  8  and 
9  o'clock  (the  shooting  occurred  between  9 
and  10  o'clock),  he  was  standing  at  the  cor^ 
ner  of  Willis  Blackwell's  garden,  talking  to 
Churchman  Jones;  that  he  thinks  one  or 
two  persons  passed  while  they  were  talk- 
ing; that  at  the  time  they  were  talking 
Bowman  passed,  going  out  the  way  witness 
goes  home;  that  It  was  Jule  Bowman,  and 
witness  took  it  he  had  a  gun;  that  be_  did 
not  speak  as  he  passed;  that  witness  will 
not  say  right  positive  It  was  Jule  Bowman, 
but  the  man  walked  right  between  witness 
and  Churchman,  and  he  was  a  man  about 
witness'  height;  that  Churchman  eyed  him 
pretty  close,  and  some  one  passed,  and  asked 
Churchman  some  question,  and  he  kept  on; 
that  he  was  not  going  exactly  In  that  direc- 
tion, but  the  rood  he  was  going  16d  to 
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Oglesby's  house;  that  he  did  not  aaj  where 
he  was  going;  that  after  this  man  passed, 
and  had  gone  about  15  yards,  Churchman 
lULssed  on,  not  in  exactly  the  same  direction, 
but  in  the  same  general  direction,  and  in 
the  direction  of  Oglesby's  house;  that  wit- 
ness does  not  pretend  to  swear  point  blank 
it  was  Bowman;  it  was  a  man  about  wit- 
ness' height  and  color,  and  walked  lUte  Bow- 
man, and  It  was  witness'  best  opinion  It 
was  Bowman.  The  defense  was  an  alibi. 
Churchman  Jones  testified  that  it  was  not 
true  that  Bowman,  Harper,  and  others  shot 
Oglcsby;  and  that  Bowman  was  not  there 
with  him,  and  he  was  not  there  with  Bow* 
man.   Will  Harper  tesUfled  similarly. 

L  a  Van  Duzer  and  W.  D.  Tutt,  for  plain- 
tiff in  error.  Wm.  M.  Howard.  SoL  Oen., 
and  HaiTlaon  &  Feeplei.  for  the  State. 

PER  CURIAM.  Judgment  rer^rsed. 


(%  Ga.  U7) 

HARPER  T.  STATE!. 
(Supreme  Conrt  of  Oeoi^ia.    Not.  26, 18M.) 
Obihixu  Law— Niw  TsiAt^NawLT-DtsooTuui 

The  headnote  in  the  case  of  Bowman  t 
State  (decided  this  day)  22  8.  £.  274,  Is  predae- 
Ir  apiMicable  to  this  case, 
ffiyllabufl  by  the  Oonrt) 

Error  from  superior  court.  Blbwt  county; 
Seaborn  Reese,  Judge. 

William  Harper  was  convicted  of  assault 
with  Intent  to  kill,  and  brings  errw.  Re- 
versed. 

The  following  Is  the  official  report: 
This  case  Is  similar  to  the  case  of  Bowman 
T.  State,  22  S.  E.  274.  Harper  appears  to  have 
been  indicted  with  Bowman  and  Jones  for 
assault  with  Intent  to  murder  Ogleaby.  He 
was  found  guilty,  and  his  motion  tor  new 
trial  was  oveimiled,  to  which  ruling  he  ex- 
cepted. His  motion  contained  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evldmce,  etc.  Also  that  a  new  trial  should 
be  granted  because  of  newly-discovered  testi- 
mony. In  support  of  the  last-named  grounds, 
movant  produced  the  affidavit  of  Churchman 
Jonee,  of  himself,  of  his  attorneys,  of  Tabor, 
of  W.  O.  Jones,  and  of  John  C.  Brown,  sim- 
ilar to  the  affidavits  of  the  same  persons  and 
of  Bowman  in  the  case  of  Bowman  t.  State, 
tonchlng  a  confession  of  Churchman  Jones. 
Movant  also  produced  the  affidavit  of  Roes 
Durrett  that  the  portion  of  Oglceby's  testi- 
mony in  the  case  of  State  v.  HaTx>er,  In 
which  Oglesby  swore  tliat  deponent  was  at 
Oglesby's  house  shortly  before  the  shooting, 
and  saw  Will  Harper  pass  his  door  with  a 
gun,  and  tliat  deponent  asked  Oglesby  who 
It  was,  and  Oglesby  told  d^tonent  It  was 
Will  Harper.  Is  totally  false.  No  such  con- 
versation occurred.  Deponent  did  not  see 
Harper,  nor  any  one  else,  pass  Oglesby's 
house  with  a  gun,  and  was  not  in  or  near 
Oglesby's  bouse  the  night  of  the  shooting. 


nntn  after  Oglesby  was  shot  Also  the  affi- 
davit of  movant  as  to  bis  Ignorance  of  the 
facts  stated  in  the  affidavit  of  Durrett  until 
after  his  conviction,  and  as  to  Ms  diligence 
in  getting  up  testimony.  Also  similar  affida- 
vit of  his  counsel,  and  that  they  are  satis- 
fled  that  their  client  knew  nothing  of  said 
facts'  until  after  bis  trial.  The  defense  in 
this  case  was  an  alibi.  There  was  evld^ice 
for  the  state  strongly  tending  to  show  that 
Harper  was  one  of  the  persona  engaged  in 
the  shooting. 

I.  C.  Van  Duz^  and  W.  D.  Tutt,  for  plain- 
tiff In  error.  Wm.  M.  Howard,  SoL  Qea^ 
and  HarrlBon  &  Feeplen^  fw  the  Stata 

PBB^OURIAM.   Judgment  rerened. 


Oa.  482) 

PARKER  v.  STATE. 

(Supreme  Coart  of  Georgia.    Feb.  5,  ISOSw) 

Abbadlt  with  Iktknt  to  Uurdbr— SDrnamor 
or  IifDiCTUBNT— Vbsdiot— Vaudjtt. 

1.  Aa  indictment  for  assiolt  with  Intoit 
to  murder,  which  charges  that  the  accused,  wItA 
a  pistol,— the  tame  being  a  weapon  likely  to  pro- 
duce death,— assaulted  a  n&mec  person,  and  did 
then  and  there  shoot  and  wound  that  person, 
with  the  intent  to  kill  and  murder  him,  aTers, 
by  necessarr  impHcation,  that  the  pisto)  was  In 
fact  loaded;  and  the  omission  to  state.  In  terms, 
that  it  was  loaded,  is  not  indiq^ensable'to  the 
sufficiency  of  the  indictment.  CoaBequently, 
there  was  no  error  In  overruling  a  demurrer  to 
the  indirtment  on  the  ground  tliat  It  did  not  al- 
lege that  the  pistol  was  "loaded  with  powder 
and  leadea  balls."  nor  in  overruling  a  motion  in 
arrest  of  judgment,  baaed  upon  the  same  ground. 

2,  Upon  the  trial  of  an  indictment  for  as- 
sanlt  with  intent  to  mnrder,  allied  to  have 
been  committed  by  shooting  another  with  a 
pistol,  a  verdict  finding  the  accused  "guilty  of 
Bhootmg  another"  Is  not  void  for  uncertainty. 
Its  reasonable  intendment  and  meaning  is  that 
the  accused  was  guilty  of  the  offense  of  shoot- 
ing at  another,  not  in  his  own  defense. -iiMr  nil* 
der  other  circumstances  of  justification. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

George  Parker  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  orcnr.  Affirmed. 

L.  J.  Blalock  and  W.  P.  WaUIs,  fOr  plaintiff 
in  error.  J.  M.  Du  Pree,  Sol.  Oen.,  and  Felder 
&  Davli^  for  the  Statei 

PER  CURIAM.   Judgment  affirmed. 


(S6  Oa.  7f») 

MOYB  T.  WALKER. 

(Supreme  Court  of  Georgia.    April  29,  1880.) 

Jddqkeitt  bt  Defjlclt- Skrvioe  ot  Scmmoxs— 
Justices  op  thb  Pbaob— Timb  or 
HoLDiMO  Court. 
1.  Where  salt  was  brought  in  a  justice's 
court,  aod  the  summons  was  duly  served  by  leav- 
ing a  copy  thereof  at  the  residence  of  the  defend- 
ant, a  judgment  by  default  thereafter  rendered 
'  aRainst  him  was  1^1  and  valid,  althou^,  when 
the  service  of  the  summons  was  made  as  above 
stated,  the  defendant  was  temporarily  absent 
from  his  home,  in  attendance  upon  a  sick  wife, 
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and  never  in  fact  received  or  saw  the  snmmone. 
Bnrbase  t.  Bank  (Oct  Term,  18M)  20  S.  B. 
240^  85  Ga. — . 

2.  Under  the  decision  of  this  conrt  in  Brooks 
V.  Banking  Co.  (decided  at  the  aame  term)  22 
S.  B.  56,  06  Ga.  — .  a  notary  public,  who  is 
an  ex  officio  justice  of  the  peace,  may,  in  a  dty 
having  a  population  of  over  6,000,  lawfully  hold 
his  court  at  a  time  different  from  that  at  which 
the  justice  of  the  peace  of  the  same  district 
holds  his  conrt:  and  the  same  Is  true  as  to  place. 
Uoreovor,  if  the  judgment  rendered  by  a  jus- 
tice's court  is  void  because  the  court  was  not 
lavrfoDy  In  session,  advantage  may  be  taken  of 
the  fact  by  illegaUty. 

a.  There  was  no  error  in  sustaining  the  de- 
murrer to  the  ^IntifTs  eqnitaUe  petitkm. 
(Syllabus  by  the  Court) 

Bmff  from  Bupeilor  conrt,  Hnscogee  coun- 
ty; W.  B.  Bntt,  Judge. 

Bnraght  forward  from  the  last  term.  Code, 
I  4271a -c:  Snlt  by  G.  W.  Moye  agalnnt  Joel 
A.  Walker  for  InJuneUoiL  Tliere  waa  a  JuiSg- 
ment  for  defendant,  and  petitions  MngB  »• 
nr.  Affirmed. 

The  following  la  the  official  report: 

The  petition  of  Moye  waa  demurred  to,  tbe 
demurrer  was  sustained,  and  to  this  roling 
Moye  excepted.  Hie  petltlw  alleged:  On 
Jnne  21,  18^,  Walker  sued  petitioner  In  the 
magistrate's  court  of  the  668th  district,  G. 
M.,  of  Muscogee  county,  on  a  promissory 
note,  tor  a  balance  of  $72.37.  Tbe  magistrate 
Issued  his  snmmoos,  directing  petitioner  to 
appear  at  the  July  term,  1882,  of  the  court. 
Service  of  a  copy  of  this  summoDS  was  made 
by  a  constable,  by  leaving  the  copy  at  the 
most  notorfom  place  of  abode  of  petitloDer, 
which  at  that  time  was  807  Tenth  street, 
Coltunbns,  said  coanty,  and  entry  of  service 
was  made,  accordingly,  Jnne  21,  1892.  At 
that  time,  and  for  six  days  befwe,  petitioner, 
with  his  family,  were  on  a  visit,  for  the 
benefit  of  the  health  of  his  famUy,  to  a  sub- 
urb of  Columbus,  where  his  wife  was  con- 
fined with  sickness,  and  needed  bis  personal 
attention  for  the  time  he  was  absent  from 
home;  and  they  remained  there  until  about 
July  1, 1892,  when  they  returned  to  bis  house. 
He  Ad  not  get  tbe  summons,  and  did  not 
know  of  the  pendency  of  the  suit  imtll  the 
happenings  of  tbe  matters  hereinafter  stated. 
At  the  July  term,  1892.  of  said  court,^uly 
6, 1892,— the  case  was  called  In  Its  order,  and, 
no  defense  having  been  filed,  the  magistrate 
ent»ed  judgment  by  default  against  this  peti- 
tiono-,  upon  which  judgment  an  execution 
has  been  issued,  and  levied  by  the  constable 
upon  petitioner's  property.  The  first  peti- 
tioner knew  of  the  suit  or  of  the  judgment 
was  when  the  levy  was  made.  He  filed  bis 
affidavit  of  illegality,  and  gave  bond.  The  il- 
l^ahty  was  returned  to  the  magistrate's 
court  for  trial,  at  which  court  petitioner  was 
confronted  with  tbe  entry  of  tbe  officer  as  to 
service,  which  he  could  not  controvert,  and 
the^fore  was  and  Is  without  remedy  at  law, 
and  judgment  waa  entered  against  him  on 
the  Illegality.  He  did  not  owe  Walker  on  the 
note,  but  bad  fully  paid  the  same  long  before 
tbe  salt  was  brought,  and  he  can,  If  he  is 


allowed  to  do  so,  establish  this  defense.  Tbe 
first  judgment  mentioned  above  Is  void  be- 
cause It  was  rendered  and  entered  up  by  Wil- 
liams, N.  P.,  and  ex  off.  J.  P.  for  said  district, 
who  entered  up  the  judgment  and  held  his 
regular  court  on  tne  first  Wednesday  (the 
sixth  day)  in  July,  1892,  vrhen,  by  law,  the 
time  fixed  upon  which  to  hold  the  Justice 
court  for  that  district  was  the  second  Sat- 
urday in  July,  1892.  Walker  has  sued  peti- 
tioner and  his  sureties  on  the  bond,  and  is 
threatening  to  have  the  fl.  fa.  again  levied. 
Petitioner  charge  on  Information  and  belief, 
that  Walker  has  no  prt^rty  which  could  be 
seized  under  execution.  The  prayer  was  fbr 
Injunction  against  Walker,  restraining  talm 
from  attempting  to  collect  tbe  judgment  and 
from  suing  or  prosecuting  the  suit  upon  the 
Illegality  bond;  that  the  justice  court  judg- 
ment be  perpetually  enjoined,  and  petitioner 
be  allowed  to  set  up  and  prove  his  defenses 
to  the  note;  for  general  relief  and  process. 
Tbe  demurrer  was  that  the  allegations  of  the 
petition  were  Insufficient  to  warrant  the  re- 
lief prayed  for. 

Morgan  McMidiael  and  0.  J..  TOorntcm,  for 
plalntur  in  error.  J.  B.  Gbapman,  for  defend- 
ant In  error. 

PBB  OUBIAM.  Judgment  affirmed. 


(«  Oa.  60S) 

BROBSTON  et  bL  T.  DOWNING.  DOWN- 
ING T.  BBOBSTON  et  aL  BBOBSTON 
et  aL  T.  CHATHAM  BANK  OF  SAVAN- 
NAH. 

(Supreme  Court  of  Georgia.    Oct  22,  1894.) 

COHPOUAnOBS  —  LilBILITT  OF  StOOEBOLDSBS  — 
AOTIOM  BT  CkKDITOBS— PlBTIlB— Sum- 

OlSKOT  ov  Pbtitioh. 

1.  With  or  without  a  dause  In  the  charter 
restricting  the  Dersonal  statutory  liability  of 
stockfaoldera  to  the  amount  of  stock  at  its  par 
valne  at  the  time  the  debt  in  question  waa  cre- 
ated, the  liability  exists  and  continues  for  any ' 
d»bt  incurred  by  the  corporation  at  any  time  un- 
til the  stockholder  who  daims  to  be  exempt  by 
reason  of  having  sold  and  transferred  his  st«^ 
before  the  debt  was  created  has  given  notice  of 
such  sale  conformably  to  section  1496  of  the 
Code-    Lumpkin,  J.,  concarring  dubitante. 

2.  Where  the  personal  statutorj^  liability  of 
the  stockholders  of  a  corporation  is  to  be  ap- 
portioned among  all  according  to  the  relative 
amount  of  stock  owned  by  each,  and  where  the 
corporation  is  Insolvent,  and  has  no  assets  ap- 
plicaUe  to  the  paymmt  of  Its  unsecured  credit- 
ors, one  or  more  of  these  creditors  may  bring 
suit  in  behalf  of  themselves  and  all  others  who 
may  choose  to  come  in  and  be  made  parties, 
against  all  of  the  stockholders,  to  enforce  their 
Btatatory  liability,  and  apportion  the  amount 
which  each  should  contribute  to  disdiarge  the 
claims  of  the  various  creditors.  That  some  of 
the  stockholders  are  dead,  and  their  estates  un- 
represented, and  some  cannot  be  found  vrithin 
the  jurisdiction  of  the  court,  is  a  sufficient  rea- 
son for  omitting  them  from  the  suit  as  parties 
defendant 

3.  On  the  facts  alleged  in  the  petition,  the 
suit  could  be  maintained  without  first  reducing 
the  claims  of  the  creditors  to  judgment  against 
the  corporation,  there  being  no  corporate  as- 
sets in  excess  of  tbe  claims  in  favor  of  secured 
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or  preferred  creditors.  And  the  fact  that  the 
assets  have  been  seized  in  another  suit,  which  is 
still  pending,  and  arc  in  the  hands  of  a  receiver, 
'is  no  obstacle  to  the  present  proceeding, 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glyon  county; 
J.  L.  Sweat,  Judge. 

Action  by  Brobston  A  Oo.  and  others  against 
G.  Downing,  the  Chatham  Bank  of  Savannah, 
G«.,  and  others.  There  was  a  judgment  ren- 
dered, and  plaintiffs  and  defendant  Downing 
bring  error.  tCerersed  as  to  plalntllfs,  and 
afflnned  as  to  said  defendant 

The  following  Is  the  official  report: 

Brobston  &  Co.  and  several  others  named, 
suing  as  depositors  and  as  creditors  of  the 
Bmnswk^  State  Bank,  for  themsdves  and  all 
other  creditors  of  said  bank  who  might  come 
In  and  make  themselves  parties  to  the  petition, 
were  the  plalntUfa  In  the  petition,  which  was 
tonight  April  9, 1804.  The  defendants  were 
C.  Downing,  Chatham  Bank  of  SaTannah, 
Oa.,  and  rarlons  others  named,  who  were 
sued  as  stockholders  of  the  Brunswick  State 
Bank.  The  petition  as  amoided  was  demur- 
red to  by  Downing  and  oOiers.  The  demurrer 
was  sustained  as  to  Downing  upon  the  fifth 
ground  of  his  demurrer.  To  this  ruling  plain- 
tUfs  excepted,  and  by  cross  bill  of  exceptions 
Downing  excepted  upon  the  ground  that  the 
court  should  have  sustained  his  demurrer  up- 
on the  other  gromids  thereof,  as  well  as  upon 
said  fifth  ground.  The  petltlcm  alleged:  The 
Brunswick  State  Bank  Is  Indebted  to  petition- 
ers In  the  snms  set  opposite  their  names  upon 
cash  deposits.  As  a  corporatlcm  Incorporat- 
ed under  an  act  of  the  legislature  of  Georgia 
approved  October  U,  1888,  It  was  organized 
and  commenced  the  banking  business  in  Bmna- 
wlck  upon  a  capital  authorised  by  the  act  of 
incorporation  of  f 50,000,  divided  Into  shares 
of  flOO  each,  and  continued  said  banking  busi- 
ness from  Its  organization  to  May  25,  1893, 
when  It  closed  Its  doors,  suspended  business, 
refused  payment  of  any  and  all  of  Its  in- 
debtedness, and  has  from  that  date  never  re- 
sumed business,  ot  paid  any  of  Its  obllgattcms. 
After  the  bank  so  closed  Its  doors  and  ceased 
to  do  business,  a  petition  was  filed  In  the  su- 
perior court  by  the  Brunswick  Terminal  Com- 
pany and  others  against  It,  under  wlilch  In- 
junction was  granted,  and  a  permaneuc  re- 
ceiver for  the  bank  appointed,  and  since  his 
appointment  Its  assets  have  been  In  bis  pot- 
session;  and  at  the  hearing  for  the  appoint- 
ment of  receiver  and  grant  of  injunction  by 
Its  counsel  It  admitted  In  open  court  Its  In- 
solvency. The  record  In  said  cause  Is  volumi- 
noni^  and  the  proceedings  therein  arc  only  re- 
ferred to  for  the  purpose  of  showing  the  facts 
above  stated;  hence  petitioners  do  not  attach 
a  copy  of  said  petlUon  as  an  exhibit,  bnt  pray 
leave  of  reference  to  said  record.  The  total 
Indebtedness  of  the  bank  Is  1142,767.33.  its 
nominal  assets  amount  to  $103,208.68,  and  the 
actual  value  of  Ita  assets  Is  not  exceeding 
$50,000.  The  iMnk  is  and  was  a  state  de- 
pository, the  state  having  by  law  a  first  lien 


upon  all  Its  property;  and  the  county  treas- 
urer of  Glynn  coun^,  the  Louisville  BanUng 
Company,  and  the  Brunswick  Terminal  Com- 
pany (in  the  suit  heretofore  referred  to)  asstft 
preferred  claims,  second  only  In  lien  to  that 
of  the  state,  for  the  entire  amount  of  the  in- 
debtedness of  the  bank  to  tliem,  in  the  sums, 
respectively,  of  $1,500,  $3,000,  and  $7,000,  or 
other  large  sums,  and  the  terminal  company 
claims  an  additional  sum  of  $3,000.  due  It  as  a 
general  depositor.  Each  of  petitioners,  other 
than  the  terminal  company,  is  a  general  de- 
positor, without  preferred  ^Uen  or  cliUm.  By 
the  act.  of  incorporation  of  tbe  bank  it  Is  pro- 
vided  that  the  corporation  shall  be  resi>onsibte 
to  its  creditors  to  the  extent  of  Its  property, 
and  the  stockholders,  in  addition  thereto,  shall 
be  individually  liable,  equally  and  ratably, 
and  not  one  for  another  as  sureties,  to  cred- 
itors of  said  corporation,  for  all  contracts  and 
debts  of  said  coiporatlon,  to  Hie  exteit  of  the 
amount  of  their  stock  therein  at  par  valve 
thereof,  respective,  at  the  time  the  debt  was 
created,  in  addition  to  the  amount  invested  in 
such  shores.  There  vras  tesned  of  stotA  of 
siUd  corporation  the  following  amounts  to  the 
following  parties.  The  petition  then  proceed- 
ed to  give  the  names  of  the  parties,  and  the 
number  of  shares  of  stock  issued  to  each, 
amosig  others  bdnsr  the  name  of  Downing,  10 
shues,  and  the  ChaHuim  Bonk  of  Savannata, 
20  shares.  Of  the  persons  whose  names  were 
given  OS  having  been  original  stockholders 
tliere  were  several  of  whom  It  Is  alleged  that 
they  are  now  dead,  and  that  the  administra- 
tor or  executor  upon  whose  estate  is  unknown 
to  petitioners,  and  when  discovered  tb^  pray 
to  make  such  representatives  parties,  the  total 
Issue  being  1,954  shares.  The  eighth  paxa- 
graph  of  the  petition  was  as  follows:  "Said 
Issue  of  1,954  shares  is  1,454  shares  in  excess 
of  the  total  ca^tal  stock  authorized  to  be  Is- 
sned.  Petittonars  are  tmaUe,  from  any  rec- 
ord of  stock  transactions  In  the  bank,  to  dis- 
cover what  proportion  of  stock  was,  at  the 
date  of  suspension  and  closing  of  the  bank, 
auHiorljEed  to  partlclpatB  In  Its  corporate  af- 
fairs as  stockholders,  and  how  many  of  said 
shares  of  stock  had  been  transferred  by  the 
parties  named  In  the  last  paragraph;  but  they 
aver  that  no  one  of  said  shares,  If  transfened, 
was  transferred  according  to  law.  In  such 
manner  as  to  relieve  any  of  the  parties  to 
whom  such  shares  were  issued  from  their  lia- 
bility to  creditors  of  the  bank,  under  the  sec- 
tion of  Its  charter  heretofore  referred  to,  and 
that  each  and  all  of  said  stockholdos  axe  lia- 
ble under  said  section  to  its  crecUtors  to  an 
amount  equal  to  the  par  value  of  thdr  diares. 
and  were  so  liable  wh^  the  claims  of  peti- 
tioners against  the  bonk  were  created,  and 
became  an  indebtedness  of  the  bank,  and 
when  all  the  Indebtedness  of  Qie  bank  was 
created."  The  petition  further  allied:  "The 
bank  Is  totally  Insolvent  When  It  (dosed  Its 
doors.  It  had  but  $388.06  In  cash  in  Its  vaolt, 
to  meet  the  demands  of  Its  d^osltors  and 
other  creditors;  the  d^osits  therein  subject 
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to  cbeck  at  that  time  amounting  to  9101,- 
695.90.  Its  total  assets  will  not  realize  more 
than  mongh  to  pay  the  claim  of  tbe  state, 
which  amounts  to  $30,533.06.  and  the  expenses 
of  the  litigation  In  the  petition  of  the  terminal 
company  against  It,  above  referred  to.  Where- 
fore iwtitioners  prayed  that  an  accounting  be 
had  In  this  cause,  and  tbe  equal  and  ratable 
liability  of  each  and  all  the  stockholders  nam- 
ed abore  be  ascertained,  and  that  petitioners, 
for  themselves  and  all  creditors  of  tbe  bank, 
have  Judgment  against  each  and  all  tbe  stock- 
holders named  for  the  equal  and  ratable  share 
of  the  amount  due  creditors  of  said  bank,  and 
for  procttH  against  said  stockholders."  By 
amendment,  petiticmers  alleged  the  date  at 
which  each  of  said  stockhold^  became  a 
shareholder,  and  further  alleged  that  certain 
of  said  shareholder^  had  not  transferred  their 
stock;  that  the  shares  of  certain  otheta  were 
sobsequentiy  transferred,  but  to  whom,  and 
at  what  dates,  the  books  of  the  bank  did  not 
show,  and  which  was  unknown  to  petitioners; 
that  certain  others,  at  dates  mentioned,  trans- 
ferred shares  of  certain  numbers  to  persons 
named.  Am  to  Downing,  the  all^tlon  was 
thst  he  became  a  shareholder  to  the  extent  of 
10  shares  on  January  22,  1800,  and  tbe  same 
were  snbsequently  transferred  to  F.  B.  Cun- 
ningham on  August  25,  1800;  and,  as  to  the 
Chatham  Bank,  that  on  September  3,  ISOl,  It 
became  tbe  holder  of  20  shares,  which,  on 
March  30,  1892,  were  transferred  to  Lloyd  & 
Adams.  Petitioners  have  diligently  sought 
for  information  from  the  records  of  the  bank, 
and  the  foregoing  Is  the  beet  information  that 
can  be  had.  In  aH  cases  where  transfers  are 
alluded  to,  the  some  were  made  without  com- 
plying with  section  1406  of  the  Code,  and  said 
parties  are  liable  and  remain  stockholders  as 
to  third  parties,  and  as  to  these  creditors  and 
ail  other  parties  who  may  join  with  them 
said  parties  are,  since  the  date  of  becoming 
shareholders  in  the  bank  and  up  to  this  date, 
stockholders  therein,  and  liable  as  such.  Plaln- 
tUTs  further  amended  by  attaching  a  copy  of 
the  account  of  each  of  them  with  the  bank, 
giving  dates  of  deposit,  into^st,  amounts  de- 
posited, amounts  withdrawn,  with  dates  of 
withdrawals,  and  balance.  The  demurrer  of 
Downing  et  al.  was  ni>on  the  following 
grounds:  (1>  No  proper  parties  plaintiff.  (2) 
No  such  community  of  Interest  between  the 
plaintiffs  as  would  enable  them  to  maintain 
a  joint  action  against  said  defendanta  (3) 
No  such  privity  of  contract  between  plaintiffs 
and  defendants  as  would  enable  plaintiffs  to 
maintain  their  action.  (4)  No  such  communi- 
ty of  interest  In  the  subject  of  the  suit  as  be- 
tween the  several  defendants  as  would  enti- 
Ue  plaintiffs  to  join  them  therein;  nor  are  all 
of  said  alleged  stockholders  who  would  be 
Jointly  liable  with  these  defendants,  according 
to  plalntiCFs'  petition,  made  parties  defendant 
to  the  suit  (S)  The  declaration  is  Inauffldent 
in  law,  and  alleges  no  such  facts  aa  would 
entitie  plaintiff^  to  recover.  <6)  It  appears 
from  the  facft  of  the  declaration  that  said 


cause  of  action.  If  any,  Is  vested  In  the  re- 
ceiver of  this  court,  as  in  the  petition  stated, 
and  not  in  the  several  parties  who  appear  as 
plaintiffs.  (7)  No  action  can  be  maintained 
in  the  premises  by  plaintiff^,  either  Individual- 
ly or  collectively,  until  final  decree  making 
distribution  of  the  assets  of  the  corporation 
to  such  persons  as  may  be,  under  such  final 
decree,  entitied  thereto.  (8)  The  declaration 
does  not  allege  how,  wherein,  nor  in  what 
manner  they  are  responsible  to  plaintiffs,  or 
either  of  them,  as  stockholders  of  the  corpom- 
tion,  nor  at  what  time  the  debts  of  the  several 
plaintiffs  were  incurred,  nor  what  particular 
shores  of  the  stock  were  issued  to  these  de- 
fendants, or  either  of  them,  nor  how  nor 
wherein  their  possession  of  said  shares  so  al- 
lied to  be  held  by  them  creates  a  liability  as 
against  them  In  favor  of  elth»  of  the  plain- 
tlffa.  (O)  Because  it  appears  by  the  petition 
that  there  Is  another  suit  pending  In  the  su- 
perior court  of  said  county,  instituted  prior  to 
tbe  filing  of  said  petition,  to  detomine  the  lia- 
bility of  the  bank  to  the  petitions  and  its 
other  creditors,  and  the  value  of  its  assets,  in 
which  prior  suit  a  recelw  was  appointed, 
who  now  has  In  his  hands  the  assets  of  said 
bank,  and  Is  administering  the  same  under 
the  ordtt  of  said  court  for  the  benefit  of  the 
creditors  of  the  bank;  and  until  said  suit  is 
disposed  of  the  petition  of  plalntUEi  will  not 
lie  against  these  defendants. 

Goodyear  &  Kay,  for  plaintiffs  in  error 
Brobston  &  Co.  and  others.  Atkinson.  Dnn- 
wody  &  Atkinson,  Johnson  &  Krauss,  and 
Lester  St  Barenel,  for  defendant  In  wror 
Downing. 

PER  CURIAM.  Judgment  reversed  on 
main  bill  of  ezc^ptloiiB  In  each  case;  on  eross 
bill,  affirmed. 

(»  Oa.  6SS) 

WALTON  COUNTT  t.  FRANKLIN  et  aL 
(Sopreme  Coort  of  Geor^    Dee.  21.  1804.) 

COHVIOTS— FdwBB  OI  CoDNTT  TO  HlBB  OUT— AC- 
TION ov  Bond. 
The  county  anthoritiea  have  no  power 
to  hire  out  convicts  sentenced  under  the  provi- 
sions of  section  4310  of  the  Code,  to  a  private  in- 
dividual, whether,  being  so  hired,  they  be  work- 
ed in  chain  gangs  or  ot&erwiae;  and  bo  mach  of 
the  acts  of  the  legislature  embodied  in  eections 
4814,  4816,  4820.  and  4S21e  of  the  Code  as  au- 
thorizes such  a  hiring  is  repealed  by  the  act  of 
AnguBt  11. 1879  (Code,  S  4310).  Hence,  where  an 
ordinary  nired  convicts  to  an  Individual  to  be 
worked  in  a  chain  gang,  and  took  a  bond  from 
him  for  the  faithful  perfonnance  of  his  contract, 
and  the  individual  refused  to  take  the  convicts, 
in  a  suit  for  a  breach  of  the  bond,  these  facts 
being  alleged  in  the  petition,  it  was  not  error  to 
sustain  a  general  demurrer  thereto.  Notwith- 
standing a  seeming  expression  to  the  contrary  in 
the  headnote  announced  in  the  case  of  Walton 
Co.  V.  Powell.  04  Ga.  646,  10  S.  E.  089,  that 
case  is  distisgaiahable  from  the  present,  ^ere 
tbe  written  contract  bad  been  executed,  and  the 
hirers  themselves  recognized  Its  legality,  but 
sought  to  avoid  Its  terms  by  proving  a  parol 
coQtiact  conflicting  with  the  sameu 
(Syllabns      the  Court) 
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Srror  from  snperiw  court,  Mewton  county; 

R.  H.  Clark,  Judge. 

Action  by  county  of  Walton  a^tnst  B.  G. 
Franklin  and  others  on  a  bond.  From  au  or- 
der Bustaluing  a  demnrrw  to  the  petition, 
plaintiff  brings  error.  Affirmed. 
The  following  Is  the  official  report: 
A  general  demurrer  to  the  declaratitxi  In 
this  case  was  sustained,  to  which  ruling 
plaintiff  excepted.  The  declaration  allied: 
B.  Q.  Franklin,  as  principal,  and  A.  S.  Frank- 
lin, as  secuill7,  are  indebted  to  the  county 
ot  Walton  $327.12.  besides  interest  On.  Sep- 
tember 27,  1890,  said  county,  through  Its 
ordinary,  entered  into  a  written  contract  for 
the  hire  of  such  convicts  as  might  be  aeo^ 
tenced  to  work  in  the  chain  gang  by  the 
county  and  superior  courts  of  said  coun^. 
B.  G.  Franklin  represented  in  this  contract 
that  he  maintained  In  Newton  county  a  pub- 
lic chain  gang,  with  suitable  prorislon  t<» 
the  safe-keying  and  management  of  such 
conricts  as  might  be  placed  under  his  charge 
by  county  authorities,  for  the  purpose  of  car- 
rying ont  sentences  of  the  court,  which  chain 
gang  was  Inspected  by  the  grand  jury  of 
Newton  county,  and  tor  the  purpose  of  car- 
rying out  the  s^tenoes  lmi>osed  upon  con- 
victs by  the  superior  and  county  court  of 
Walton  county,  In  cases  where  such  sen- 
tences provide  that  said  convicts  shall  work 
in  the  chain  gang  upon  the  public  works. 
Petitioner,  through  Its  ordinary,  agreed  to 
deUver  at  Its  Jail  door  to  B.  G.  Franklin  all 
such  convicts  so  sentenced  for  the  years  1891 
and  1892,  beginning  with  January  1,  1891, 
and  ending  with  December  81,  1892,  upon 
the  following  terms:  Upon  the  payment  of 
$7  per  month  tor  all  able-bodied  convicts  be- 
tween the  ages  of  16  and  60,  $4  per  month 
for  all  able-bodied  females  during  the  terms 
of  their  sentences,  respectively,  and  for 
youths  under  12,  men  over  50,  and  disabled 
females,  such  price  as  might  be  agreed  up- 
on by  the  partlee  at  the  time  of  th^r  deliv- 
ery; said  Franklin  being  bound  to  take  all 
such  convicts,  and  maintain  them  without 
furthea*' expense  to  petitioner,  and  agreeing 
to  promptly  send  proper  guard  for  them 
when  notified,  and  to  pay  the  stipulated  hire 
on  delivery  at  the  Jail  door,  and  to  keep, 
guard,  clothe,  etc.,  all  such  .convicts,  and 
work  them  as  provided  In  the  sentences  of 
the  courts,  respectlvdy.  Said  contract  is  in 
court,  ready  to  be  shown.  In  accordance 
with  this  contract,  B.  G.  Franklin,  on  Octo- 
ber 9,  1890,  executed  and  delivered  to  peti- 
tioner a  bond,  with  himself  as  principal  and 
A.  S.  Franklin  as  security,  in  the  sum  of 
$1,000,  payable  to  said  ordinary  and  his  suc- 
cessors in  office,  conditl<med  for  the  faithful 
performance  ot  the  contract,— which  bond  Is 
in  court,  ready  to  be  shown,— whereby  A.  8. 
Franklin;  as  security,  became  bound  for  the 
faithful  performance  of  the  contract  by  B. 
G.  Franklin.  Petitioner  has  faithfully  per- 
formed Its  port  ot  the  ccntract,  baring  givai 


B.  O.  Franklin  due  and  tlmdy  notice  for  ttie 
delivery  of  all  convicts  sentenced  by  the  su- 
perior and  county  court  of  Walton  county  to 
work  in  the  chain  gang  upon  the  public 
works  for  1891  and  1892,  and  delivering  all 
such  to  him  upon  payment  of  the  stipulated 
hire  for  the  term  of  sentrace  at  Its  Jail  Aoot, 
for  whom  he,  in  response  to  such  notice,  call- 
ed. But  on  or  about  August  29,  1892,  upon 
due  notice  of  the  readiness  of  petltitmer  to 
torn  over  to  him  certain  convicts  In  compli- 
ance with  the  contract;  he  refused  to  srad 
for  tb^,  and  afterwards  refused  to  rec^ve 
them,  and  continued  for  the  balance  of  the 
time  covwed  by  the  contract  to  refuse  to 
smd  for  and  receive  such  convicts  as  be  was 
boond  to  take  by  said  agreement,  tbougli  In 
each  Instance  duly  notified  by  petitioner  of 
Its  readiness  and  desire  to  tont  Otem  over  to 
him  according  to  the  contract.  On  accomit 
of  his  refusal  to  receive  said  convicts,  lliey 
were  thrown  upon  the  hands  of  petitioner, 
and  It  was  forced  to  rehire  them,  at  a  much 
reduced  rate,  to  another  named,  who  paid 
only  $00  per  annum  for  able-bodied  convicts 
betwera  the  ages  of  16  and  SO,  and  $80  pw 
annum  for  boys  between  12  and  16  and  able- 
bodied  females.  Petitioner  appoids  a  list 
of  the  convlcta  R  G.  Franklin  was  bound  to 
rec^ve  and  refused,  with  the  dates  he  was 
notified  by  petitioner  to  send  for  them,  terms 
of  sentence  of  each  and  difference  la  tlia 
amount  be  agreed  to'  pay  tw  their  hire  and 
that  actually  received  respectlv^y,  all  of  the 
same  b^ng  aUe-bodled  men  betweoi  16  and 
00  years  of  age  except  one,  an  able-bodied 
female.  By  the  refusal  of  said  Franklin  to 
receive  said  convicts  In  accordance  with  the 
contract,  he  has  caused  petitioner  to  lose 
said  difference  In  hire,  the  total  sum  thereof 
being  $8(0.86;  and  has  cMnmltted  a  breach 
of  his  b<Hid,  whereby  A.  S.  Franklin,  his 
surety,  has  also  become  liable  to  peutiouer 
for  such  loss,  as  well  as  for  that  hereafter 
shown.  Some  of  said  convicts,  by  reason  ot 
the  refusal  ot  B.  G.  Franklin  to  come  for 
than  aft«r  the  due  and  reasMiable  iu>tlce, 
were  obliged  to  remain  In  the  Jail  of  peti- 
tioner longer  than  they  would  have  remain- 
ed had  he  sent  for  th^  promptly  according 
to  his  contract  and  not  obliged  petitioner  to 
seek  other  parties  to  whom  such  c<HiTlcts 
could  be  reblred;  and  petitioner  In  this  way 
incurred  additional  Jail  fees,  amounting  to 
$17.80,  by  reason  of  his  refusal  to  comply 
with  his  contract  Petitioner  has  Incurred 
the  further  expense  of  $8.27,  which  sum  Its 
ordinary  was  forced  to  expend  In  traveling 
and  otlier  expenses  to  rehire  such  coavicts, 
necessitated  by  B.  G.  Franklin's  refusal  to 
receive  them.  Demand  for  payment  and  re- 
fusal to  pay  were  alleged. 

Sanders  MCDanld,  for  plaintiff  In  emr, 
E.  F.  Edwards,  for  defendants  In  error. 

PEE  OUBIAM.  Judgment  offlrmeO. 
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(W  cta.  sw 

RODGBBS  T.  8TATBL 

CBopmna  Omirt  of  Georgia.    Feb.  W,  1890.) 

Uoacnr  im  Nbw  nuur— DiamssAL 

When  a  motion  for  a  new  trial  had  boon 
twice  continiied  for  want  of  papMi,  the  absence 
of  which  was  attributable  dther  to  the  fault  or 
neffUgeuce  of  tbm  counsel  for  the  movant,  and 
where,  upon  die  motion  coming  on  the  third 
time  for  a  hearing,  the  papers  were  still  absent, 
and  no  sufficient  canse  for  their  nonproduction 
waa  shown,  nor  any  motion  madefor  a  farther con- 
tinuapce,  this  court  will  not  reTerse  a  judgment 
dismissing  the  motion  for  the  want  of  papers. 
Inaamnch,  however,  as  the  present  case  inTolves 
the  Imiolsonmait  of  the  aoeoeed  for  lite,  dlre^ 
tion  is  glTen  that  the  presiding  judge  may,  in  his 
discretion,  reinstate  the  motion  for  a  new  trial, 
and  hear  and  determine  the  same  i^on  Its  merits. 

(Syllaboa  by  tbe  Court) 

Krror  from  sapertor  court,  Washington 
conn^;  B.  Ll  Gamble.  Judge. 

J.  M.  Bodgera  was  conrlcted  of  murder, 
and  brings  error.  Affirmed. 

Tbe  following  ia  tbe  offldal  rqwrt: 

Rodgers  waa  convicted  of  murder,  with  a 
recommendation  to  conflnement  In  tbe  pen- 
itentiary for  life,  at  the  Septemb^  term,  1804, 
of  Washington  superior  court  He  moved  for 
a  new  trial,  and  the  motion  was  set  for  bear- 
ing Morember  12. 1894.  By  consent  the  bear- 
big  of  tbe  motion  was  routtnued  until  No- 
vember 30, 1894;  and  It  was  ordered  tbat  de- 
fendant have  until  that  time  to  file,  and  have 
apiHOTed,  a  brief  of  the  evidence  in  tbe  case, 
and  tbe  right  to  amend  the  motion  by  in- 
serting new  groundB.  up  to  tbe  hearing  of  tbe 
motion.  On  November  12,  1884,  movant's 
counsel  failed  to  have  the  papers  at  tbe  hear- 
fiig,  and  becauM  of  the  absence  of  tbe  pa- 
pers the  motion  waa  set  for  November  30, 
1804.  On  November  SO,  1894,  counsel  again 
failed  to  have  tbe  motion  and  brief  before 
the  court  and  by  consent  the  motion  waa 
continaed  until  Decembn-  21, 1894,  to  be  heard 
at  Loniaville,  Ga.  On  December  21.  1894. 
cotmsel  still  failed  to  have  the  papers  present, 
with  the  exc^ition  ho^inafter  noted,  and  the 
motion  was  dismissed  tog  that  reason;  G. 
M.  Tyson,  one  of  defendant's  counsel,  being 
ptesent  at  each  bearing.  On  tbe  last-named 
date.  0.  M.  Tyson  stated  in  his  place— which 
statement  waa  not  denied— tbat  he  bad  been 
Informed  by  the  derh  of  the  court  that  on 
November  9.  1894,  upon  tbe  request  of  Judge 
James  K.  Hines.  of  Atlanta,  who  was  one  of 
tbe  counsel  In  tbe  case,  he  bad  sent  Judge 
Hines  the  indictment  motion,  order,  and  brief 
of  evidence.  Counsri  further  stated  tbat  he 
had  informed  tbe  cleric  on  Decemb»  1,  1894, 
that  he  (coQDsel)  must  have  the  papers  for 
the  hearing  on  December  21,  1894,  and  that 
the  der^  must  get  them  for  him;  that  it  was 
necessary;  that  on  December  17, 1894,  he  had 
demanded  the  papers  of  the  clerk,  and  waa 
tcAA  hy  tbe  clerk  tbat  he  (the  clerk)  would 
write  to  Judge  Hines  for  them;  that  on  De- 
cember 20.  1S84,  be  bad  again  demanded  ot 
the  cleric  the  papers,  and  was  given  the  ste- 


nographer's report,  snbseqnent  orders  contIn< 
ulng  the  motion,  amendment  to  the  motion, 
and  two  letters  from  Judge  Hlnea;  that  It 
waa  then  too  late,  and  Imposalble  to  attempt, 
to  get  coi^es,  and  he  demanded  and  obtained 
from  the  clerk  a  certificate  In  reference  to 
said  original  pajKra.  which  certificate,  as  well 
as  the  papers  gotten  from  the  clerk,  were 
exhibited  to  the  court  The  first  of  tbe  let- 
ters f»>m  Judge  Hines  was  dated  Atlanta, 
November  8,  1894,  addressed  to  the  derk, 
and  asked  the  clerk  to  aend  by  return  mail  or 
express  the  motion  for  new  trial  and  brief  of 
evidence  In  the  case  of  The  State  v.  J.  M. 
Rodgere,  and  all  original  t^dera  taken  In  con- 
nection therewith.  Tbe  second  waa  dated 
Atlanta.  December  19,  1894,  addressed  to  the 
clerk,  and  stated  that  the  writer  was  in  re- 
ceipt of  the  dM'k's  letter  of  the  day  before, 
in  which  tbe  clerk  asked  him  to  aend  the  clerk 
the  papas  In  the  caoe;  that  the  writer  was 
not  In  poseea^oc  of  any  of  the  papers  In  the 
case,  except  the  incloaed  amendment  to  tbe 
motion  for  new  trial,  which  tbe  clerk  could 
turn  over  to  the  asaoclpte  connael  for  the  de^ 
fendant;  and  that  tbe  writer  knew  <tf  no 
other  papers  that  be  (the  writs')  had  In  the 
case.  The  clerk's  certificate  waa  that  he  re- 
ceived the  first  of  the  letters  above  mraition- 
ed,  and  In  his  opinion  the  papers  asked  for 
therein  were  aent  to  Judge  Hines  by  return 
mail,  and  he  (the  clerk)  holds,  as  receipt  for 
the  same,  mid  letter,  and  that  the  [tapers  are 
not  In  the  clerk's  office,  but  that  all  orders, 
the  motion  for  new  trial,  and  amendment 
thereto,  are  of  record  In  his  ofBce.  To  the 
dlsmlsaal  of  the  motion,  def  aidant  excepted. 

O.  M.  TyBon  and  Hines  &  Hale,  tar  plain- 
tiff In  «nw.  B.  D.  Bvans,  Jr.,  iSoL  Oen.,  J. 
M.  TeiTdU  Atty.  Gen.,  and  Harris  &  Baw- 
llngs.  for  defendant  in  error. 

FEB  OUBIAJC  Judgment  affirmed,  wtth 
direction. 

LU&IPKIN,  J.,  piOTidentlaUr  absent,  and 
not  presiding. 


(K  Oa.  tfB) 

GRANTHAU  v.  STATB. 

(Supreme  Court  of  Georgia.    Feb.  27,  189S.) 

Bdsoiabt— FoBsEsaioN  or  Ooona  —  Evidbhob  to 
BZPUIM — Adhibbibilitt. 
1.  Wheie,  in  a  trial  for  boi^aTy,  it  was 
shown  that  the  accased  had  posseBsioD  of  goods 
taken  from  the  Btorehouse  alleged  to  have  lieen 
broken,  and  he,  not  denying  this  fact,  contended 
that  he  and  the  owner  were  on  frieodly  terms, 
that  they  frequently  drank  and  gambled  with 
eadi  other,  and  that  the  goods  in  question  were 
won  from  the  owner  In  a  game  of  cards,  all  of 
which  was  denied  by  the  latter  in  his  testimony, 
and  where  the  time  of  tbe  alleged  burglary  was 
left  uncertain  bv  the  evidence,  it  was  error  to  re- 
fuse to  allow  the  accused  to  prove  tbat  before 
and  after  the  time  of  fbe  burglary  he  and  the 
prosecutor  nere  seen  in  tbe  latter's  store,  and 
at  othw  places,  gammg,  and  that  the  prosecutor 
was  seen  drunk  at  his  Btore  both  before  and  aft- 
er the  alleged  burglaiy. 
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2.  Other  tban  as  Indicated  in  the  preceding 
note,  there  was  no  error  requiring  a  new  tiial. 
rSj-llabus  by  tho  Court.) 

Error  from  snperior  court,  Pulaski  county; 
G.  C.  Smith,  Judge. 

A.  P.  Grantham  was  convicted  of  burglary, 
and  hrifiga  error.  Berersed. 

Jordan  &  Watson,  for  plainUff  In  error. 
Tom  Eason,  SoL  Oen.,  and  Felder  &  Davis, 
for  the  State. 

PER  OURIAU.  Judgment  reversed. 


(»  Ga.  687) 

BLALOGK  et  aL  v.  SMITH  et  aL 
(Sapreme  Court  of  Georgia.    Feb.  27,  1896.) 

CbRTIORAEI— PlNaL  JopOMB?IT. 

This  case  is  controlled  by  that  of  Green- 
wood T.  Factory,  13  S.  E.  128,  86  Oa.  602. 
According  to  the  prindple  there  ruled,  the  court 
erred  in  oiBmiBsing  the  certiorari. 
(SyllabuB  by  the  Oonrt) 

Error  from  superior  court,  Houston  coun- 
ty; C.  L.  Bartlett,  Judge. 

Action  by  S.  T.  and  A.  O.  Blaloch  against 
Smith  &  Blaslngame  on  a  promissory  note. 
There  was  a  Judgment  for  defendants,  and 
plaintiffs  bring  error.  Revereed. 

The  following  is  the  official  report: 

S.  T.  and  A.  O.  Blalock,  In  a  magistrate's 
court,  sued  Smith  &  Blaslngame,  upon  a 
promissory  note  for  $75  with  Interest,  etc. 
There  was  a  Judgment  for  defendants.  Plain- 
tiffs took  the  cause  by  certiorari  to  the  su- 
perior court,  ailing  that  the  magistrate 
erred  In  holding  the  release  claimed  by  de- 
fendants a  valid  and  legal  release,  and  In 
entering  judgments  for  defendants.  The 
judge  of  the  superior  court  dismissed  the  pe- 
tition for  certiorari,  upon  the  ground  that 
the  errors  complained  of  were  not  errors  of 
law,  but  mixed  questions  of  law  and  fact 
To  this  ruling  the  plaintiffs  excepted.  He 
also  refused  to  sustain  the  petition  for  cer- 
tiorari, and  render  judgm^t  thereon  against 
defendants,  to  which  ruling,  also,  plaintiffs 
excepted.  The  note  sued  on  was  dated  Sep- 
tember 5,  1890,  due  60  days  after  date,  pay- 
able to  plaintiffs  or  bearer,  and  contained  a 
mortgage  upon  a  printing  press  and  outfit, 
for  which  the  note  was  given.  On  the  trial 
plaintiffs  Introduced  this  note  and  closed. 
Defendants  pleaded  the  general  issue,  and 
payment,  by  way  of  release.  Smith  testified 
that  the  note  was  ona  of  two  given  for  the 
printing  press,  etc;  that  Wright  at  one  time 
had  the  notes  for  collection,  as  attorney  for 
plaintiffs,  and  foreclosed  the  mortgage;  that 
he  (Smith)  was  going  to  resist  the  foreclosure, 
but  Wright  agreed  that,  if  he  would  file  no 
defense  to  it,  he  would  release  Smith  from 
the  debt,  saying  that  all  plaintiffs  wanted 
was  the  press;  that  some  time  after  this 
he  secured  from  Wright  a  written  release 
from  payment  of  the  debt,  which  was  signed 
by  Wright  as  attorney  for  plaintiffs;  that 
he  did  not  know  where  this  release  was;  had 


looked  In  his  desk  for  It,  but  failed  to  find 
it;  it  might  be  In  a  barrel  of  old  papers  in 
his  office,  through  which  he  had  not  looked; 
that  he  did  not  know  whether  plaintiffs  had 
ever  ratified  Wright's  action  or  not;  that  he 
(Smith)  was  then,  and  still  is,  an  attorney 
at  law;  that  the  press,  outfit,  etc.,  was  worth 
the  amount  due  on  it;  that  it  was  duly  sold 
on  sale  day  under  the  mortgage  foreclosure, 
and  that  it  brought,  to  the  best  of  bis  recol- 
lection, $76,  and  was  bought  by  Wright 
Blaslngame  testified  that  on  the  day  before 
the  sale  under  tiie  foreclosure  he  was  asked 
by  Wright  not  to  bid  on  the  press,  etc.,  at 
the  sale,  Wright  saying  that  all  plalnttfte 
wanted  was  the  press,  and  agreeing  that,  if 
witness  would  refrain  from  bidding  at  the 
sale,  be  would  release  witness  from  the  debt; ' 
that  witness  then  and  there  secured  from 
Wright  as  plaintiffs'  attorney,  a  written  re- 
lease from  the  debt  In  consideration  of  his 
refraining  from  bidding;  that,  but  for  this 
agreement  and  rdease,  he  would  have  at- 
tended the  sale,  for  the  press  outfit  had  been 
added  to  considerably,  and  was  worth  more 
than  when  defendants  bought  it  and  fully 
worth  the  amount  of  the  mortgage  debt  of 
$150  which  was  being  foreclosed,  but  that 
having  this  release,  be  did  not  attend  the 
sale ;  that  he  was  at  the  time  a  practicing  at- 
torney; and  that  he  did  not  know  whether 
plaintiffs  had  ratified  Wright's  action.  Plain- 
tiffs' attorney  objected  to  all  the  evidence  re- 
garding the  release,  on  the  ground  of  irrele- 
vancy, there  being  no  valid  consideration 
shown  to  support  a  legal  release;  but  this 
objection  was  overruled.  The  petltitm  for 
certiorari  alleged  as  error  the  admission  of 
such  evidence.  In  additl<m  to  the  aUegathms 
of  error  mentioned  above. 

A.  S.  Giles  and  W.  H.  Harris,  for  plain- 
tiffs in  error.  L.  L.  Brown  and  R.  D.  Smith, 
for  defendants  In  error. 

PBR  CUBIAM.  Judgment  reversed. 


(K  Oa.  GBf) 

NEWS  PUB.  00.  T.  BUTLBB. 
■  (Supremo  Oouxt  of  Georgia.    Feb.  27,  1895.) 

WlTSBBSBS— RiOHT  TO  CROSH-EXAlUnB— DlSCBB- 

TlOIf  OF  COIBT. 

1.  The  right  of  either  party  to  a  suit  to  sub- 
ject to  a  thorough  and  sifting  cross-examination 
the  witnesses  called  to  teaUfy  agahut  him  is 
distinctly  declared  in  section  3861  of  the  Code. 
It  Is  a  substantial  right,  the  preservation  of 
which  is  essential  to  a  proper  administration  of 
justice,  and  extends  to  all  matters  within  the 
knowledge  of  the  witness,  the  disclosure  of 
which  is  material  to  the  controversy.  Hence, 
where,  in  the  progress  of  a  trial,  a  party  who 
had  testified  in  nis  own  behalf  afterwards  called 
a  witness  to  support  his  testimony,  it  ^aa  error 
for  the  presiding  judge  to  deny  to  his  adversary 
the  light  to  cross-examine  such  witness  gener- 
ally as  to  ail  matters  material  to  the  case,  er&i 
tiiough  the  witness  ffas  called  merely  to  rebot 
testimony  already  Introduced  by  the  fvpoaite 
party,  aud  had  not  upon  his  direct  examination, 
testified  as  to  the  particular  facts  sought  to  be 
I  elicited  by  the  croas-examination. 
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2.  Rnle  60  of  the  superior  coartB  deals,  not 
with  the  right  of  cross-examining  witnesacB,  bnt 
irith  the  manner  in  which  this  right  is  to  be  ex- 
ercised. The  manner  and  extent  of  a  cross-ex- 
amination  aie,  to  a  certain  extent,  within  the 
control  and  sabject  to  the  discretion  of  the  pre- 
siding jadge>  bat  the  substantial  right  should  nei- 
ther be  abridged  nor  denied. 

3.  Other  than  as  above  indicated,  no  error 
wag  committed  which  requires  the  granting  of  a 
new  triaL 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Bibb  county; 
John  Jj.  Hardeman,  Judge. 

Action  hj  B.  E.  Butler  against  the  News 
PnbUsfalDg  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.  Beyersed. 

The  following  is  the  official  report: 

R.  E.  Bntler  sued  the  News  Fabllshlug 
Company  for  $267.32  upon  an  account  for  33 
weeks'  salary  as  business  manager  and  book- 
keeper (July  9,  1882,  to  March  4,  1898),  at 
$15  per  week;  for  $61.56,  balance  of  money 
loaned;  and  for  $50,  due  by  defendant  to  B. 
T.  Wade  on  a  transfer  in  writing  by  Wade  to 
plaintiff;  less  credits  of  cash  and  sundries 
from  July  9.  1892,  to  March  4,  1893,  amouDfr 
ing  to  ^39.34.  Under  the  charge  of  the 
court,  and  upon  a  mass  of  conflicting  eri- 
dence,  the  jury  found  for  the  plaUitiff  $208.68. 
and  defendant's  motion  for  a  new  trial  was 
overruled.  The  motion  alleges  that  the  ver- 
dict Is  contrary  to  law,  without  evidence  to 
support  it,  and  strongly  and  decidedly 
against  the  weight  of  the  evidence.  It  fur- 
ther assigns  error  upon  the  following  mlings 
of  the  court:  Ripley  was  sworn  as  a  wit- 
ness for  the  plaintiff  at  the  opening  of  the 
case.  Plaintiff  closed  without  introducing 
him.  He  bad  also  been  subpoenaed  as  a 
witness  for  the  defendant,  which  offered  tes- 
timony and  closed  its  case  without  Introdn- 
clng  him.  Plaintiff  called  the  witness  to  the 
stand,  and  proceeded  to  examine  him  in  re- 
buttal of  defendant's  evidence.  On  cross-ex- 
amination, defendant  sought  to  prove  by  the 
witness  "that  the  personal  account  of  R.  E. 
Bntler,  beginning  with  the  'Troy  Laundry,' 
and  going  down  to  the  word  'Goette,'  were 
discovered  to  have  been  settled  by  Butler  by 
credlttog  against  the  bill  of  the  News  Pub- 
lishing Company  bis  (Butler's)  personal  ac- 
counts; that  this  was  discovered  by  Moore 
&  Wright;  and  that  Ripley  entered  them  be- 
cause they  wwe  so  discovered  In  the  way, 
and  not  by  the  consent  of  Butler."  Defend- 
ant's counsel  stated  that  the  object  of  this 
testimony  was  to  meet  the  testimony  of  But- 
ler who  had  testllied  in  chief  tliat  he  direct- 
ed Ripley  to  make  these  entries  as  credits 
upon  the  account.  The  testimony  so  offered 
was  objected  to  by  plaintiff  as  not  being  In 
rebuttal,  and  the  objection  was  sustained; 
the  court  holding  that  It  was  not  in  rebuttal 
of  anything  except  plaintiff's  evidence  in 
chief,  and  that  the  witness  had  been  in  the 
court  roMD  all  the  previous  day,  while  de- 
fendant was  rebnttlng  the  testimony  in 


chief.  The  court  charged:  "There  Is  a  rule 
of  evidence  that  Is  Invoked  in  this  case,  and 
that  Is  that  positive  testimony  shall  out- 
weigh negative  testimony.  Positive  testimo- 
ny does  not  mean,  gentlemen,  afflrinlng  a  • 
thing;  and  negative  testimony,  denying  It 
Positive  testimony  Is  wtiere  a  iKrson  swears 
positively  one  way  or  the  other,— that  be 
knew  a  thing,  w  that  a  thing  did  not  exist 
^at  is  positive'  testimony.  Negative  testi- 
mony Is  where  a  man  simply  don't  know  or 
don't  remember  something,  or  something  of 
that  kind.  To  Illustrate,  if  a  question  is 
asked  a  man  If  such  a  thing  happened.  If  he 
says  no,  that  Is  positive  testimony;  If  he 
says  yes,  that  is  positive  testimony;  if  he 
says,  1  don't  know,*  or  'I  don't  remember,' 
you  would  consider  that  as  negative.  Now, 
the  rule  is,  where  a  man  swears  positively. 
It  should  weigh  more  than  negative  testi- 
mony, if  there  is  any  conflict"  Defendant 
claims  tliat  there  was  no  evidence  In  the  case 
that  made  the  rule  of  positive  and  negative 
evidence  applicable;  that  all  the  evidence 
apparentiy  negative  in  character  was  in  fact 
positive  evidence;  and  that  It  was  error  to 
give  In  charge  to  the  Jury,  at  all,  the  doctrine 
of  positive  and  negative  evidence.  The  next 
sentence  of  the  court's  charge  to  the  extract 
complained  of  was,  "But  you  will  look  Into 
alt  the  testimony,  and  weigh  It  and  give  be- 
lief to  that  witness  that  you  believe  Is  best 
entitied  to  It"  Defendant  further  insists 
that  the  charge  thus  complained  of  does  not 
truly  and  correctiy  state  the  law  upon  the 
subject  of  positive  and  negative  testimony. 
Also,  that  the  sentence,  "Now  the  rule  Is, 
where  a  man  swears  positively  it  should 
weigh  more  than  negative  testimony.  If  there 
Is  any  conflict,"  was  calculated  to  mislead 
the  Jury;  that  while  the  court  doubOess  In- 
tended to  state  the  rule  in  a  case  where  a 
witness  swore  positively,  It  failed  to  do  so, 
and  simply  stated  the  rule,  "where  a  man 
swears,"  thereby  conveying  the  meaning, 
"where  a  witness  testifies";  and  that  inas- 
much as  defendant  relied  principally  upon 
documentary  evidence,  this  sentence  was  cal- 
culated to  mislead  by  attaching  undue  im- 
portance to  the  testimony  of  witnesses,  as 
against  documentary  evidence.  The  court 
charged:  "Now,  In  this  case,  it  Is  Incumbent 
upon  Mr.  Butler  to  make  out  his  case,— that 
Is,  to  prove  to  you,  by  the  preponderance  of 
testimony,  that  these  things  are  owing  to 
bim;  but  it  don't  matter  how  little  the  pre- 
ponderance is;  Just  enough.  If  he  proves  it 
by  enough  to  turn  the  scales  In  his  favor, 
that  is  what  the  law  calls  the  'preponder- 
ance of  testimtmy.'  Where  the  defendant 
claims  that  i>ayment  has  been  made,  they 
must  show  you  that  the  i>ayments  have  been 
made,  by  the  preponderance  of  testimony." 
It  is  contended  that  this  was  unfair  to  de- 
fendant, in  this:  In  stating  the  amount  of 
preponderance  of  testimony  required  from 
j^alntiff  to  make  out  hla  case,  the  court 
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anallfied  the  rule  bo  as  to  reqalre  the  least 
possible  decree  of  preponderance,  whereas, 
In  charging  the  law  applicable  to  the  defend- 
ant making  out  Its  defense  of  payment,  the 
.  court  did  so  qualify  the  rule,  but  stated  it  so 
as  to  require  of  def radant  the  preponderance 
of  testimony.  B7  thus  limiting  the  rule  in 
plaintiff's  favor,  and  falling  to  limit  it  in 
fftror  of  defendant,  the  court  created  the  im- 
pression nptm  the  minds  ot  the  Jury  that 
then  was  a  dlffwoit  rule  applicable  to  the 
two  sides  of  the  case^  and  that  more  testi- 
mony was  required  to  make  out  the  defense 
of  payment  than  was  required  by  plaintllE  to 
make  out  his  account  The  last  charge  qnot^ 
ed  is  especially  assigned  as  error  1^  reasiHi 
of  the  following  bicts:  Two  of  the  principal 
Issues  in  the  case  w»e  those  having  refer- 
ence to  the  loon  claimed  to  have  beea  made 
by  plaintiff  to  defendant,  and  the  checks  of 
^.16  and  $70.  The  plaintiff's  coonsel,  in  his 
argum«it  to  the  jury,  contended  that  Sat- 
in's testimony  on  this  Issue  was  positive 
and  Moore's  was  negative.  Oonosrt  tor 
plaintiff  invoked  the  rule  of  positive  and  neg' 
atlve  testimony.  Def«idant  Insists  that  It 
was  OTOT  to  give  the  (diorge  aforesaid,  be- 
cause defendant  insisted  that  the  testimony 
of  Moore  on  sold  Issue  was  positive  testi- 
mony. 

Hill.  Harris  &  Birch,  for  plaintiff  In  wror. 
Harris  ft  Harris,  for  defendant  in  error,  v 

FEB  ODRIAM.  Judgment  reversed. 


(M  oa.  ma 

DOUGHTY  T.  McMillan  et  aL 
(Supreme  Ooort  of  Georgia.    April  1,  1895.) 
ImrBvcTioxs— Xiw  Triai<— CoarucriKO  Bvi- 

Where  the  trial  jndffe,  in  his  charjte  to 
the  jntr,  wbUe  friTiog  certain  instrnctions  as  to 
admiBsioDs.  inadrerteDtly  used  the  name  of  a 
witness,  where  he  intended  to  use  the  name  of 
another  person,  not  a  witness,  and  granted  a 
new  trial  upon  th<A  ground  that  the  jury  might 
have  been  misled  br  such  confusion  of  names, 
this  court  will  not  control  his  discretion  in  grant- 
ing a  new  trial,  unless  the  verdict  be  demanded 
by  the  evidence.  In  this  case,  the  evidence  be- 
ing conflicting,  the  discretion  of  the  judge  in 
granting  a  new  trial  will  not  be  disturbed. 

(Syllabna  by  the  Oourt.) 

Error  from  superior  court,  Cobb  county; 
George  F.  GrOb«',  Judge. 

Action  between  H.  J.  Doughty  and  G.  W. 
McMIUon  and  others.  Brought  forward  from 
the  last  term.  Code,  S  4271a-c  From  the 
judgment  rendered,  Doaghty  brings  error. 
Affirmed. 

Mozley  &  Morris,  for  plaintiff  In  error.  J. 
J.  Northcutt  and  Clay  &  Blair,  for  defend- 
ants in  error. 

PKK  CUBIAM.  Judgment  affirmed. 


(K  Oa.  7a£- 

GRIFFIN  T.  BREWER. 
(Sopreme  Court  of  Geoi^ia.   April  8,  1895.) 

JUDOMBNT  BT  DErAULT— RsiNSTATIira  OASB— 
ABUBB  or  DlSCUBTlON. 

Where  a  case,  apparently  in  default,  was 
regnlarlv  called  for  trial,  and  the  defeodai.  stat- 
ed, in  effect,  that  he  thought  he  had  61ed  a  plea, 
but,  after  search,  he  was  unable  to  find  it,  and 
did  not  move  to  establish  a  copy,  or  ask  leave 
to  file  another  ^ea  in  lieu  of  the  ail^^d  orig- 
inal, and  thereupon  a  judgment  by  default  was 
rendered  against  him  in  the  presence  snd  hear- 
ing of  himself  and  his  ct^jusel,  and  without  ob- 
jection from  either,  it  was  an  improper  exerdae 
of  discretion,  even  during  the  same  term,  to  set 
aside  the  judgment  and  reinstate  the  case  upon  a 
motion  filed  oj  the  defendant,  alleging  that  a 
plea  was  in  fact  Bled  by  him  before  the  judg- 
ment Was  rendered,  and  setting  forth  its  con- 
tents, although  tbe  defendant  verified  this  mo- 
tion by  his  oath;  It  also  appearing  by  the  undis- 
puted evidence  introduced  by  the  plaintiff  in  the 
case  on  the  hearing  of  tbis  motion,  and  from 
the  redtals  in  the  bill  of  exceptions,  that  the 
judgment  bad  been  originally  rendered  without 
objection,  and  under  the  circumstances  first 
above  set  forth. 
(Syllabus  by  tiie  Court.) 

Error  from  superior  court;  Folk  county; 
0.  G.  James,  Judge. 

Action  by  J.  Griffin  against  R.  H.  Brewer. 
Brought  forward  from  the  last  term.  Code, 
.{  4271a-c.  From  an  order  ttpening  a  judg- 
ment by  default,  plaintiff  brings  error.  Re- 
versed. 

Irwin  ft  Bunn,  tog  plaintiff  In  erm.  3. 
M.  rang,  for  defendant  In  errw. 

FEB  CUBIAM.  Judgment  leveraed. 

ATKINSON,  J,,  not  presiding. 

(K  Gm.  BOD 

BUSH  V.  STATE. 

{Supreme  Court  of  Geoi^.    Feb.  18,  189S.) 

Crimihai.  Law  —  Volustart  Manblacobtkr  — 
Nbw  Trial — Nbwlt-Dibcovrred  Bvidbkoi 

— MiSCOSDOCT  OF  JCRT. 

Several  of  the  grounds  of  the  motion  for 
a  new  trial  fail  to  distmctly  allege  error,  and  are 
too  vague  for  consideration ;  the  alleged  newly- 
discovered  evidence,  for  aueht  that  appeara,  was 
known  to  at  least  one  of  the  counsel  tor  the  ao- 
cused  before  tbe  verdict  was  rendered;  the  al- 
leged misconduct  of  the  jury  was  satisfactorily 
explained ;  the  evidence  fully  warranted  the  ver- 
dict for  voluntary  manslaughter;  and,  on  the 
whole,  it  does  not  appear  that  any  error  author* 
izing  the  granting  of  a  new  trial  was  committed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Washington 
county;  R.  L.  Gamble,  Judge. 

W.  J.  Bush  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  Affirmed. 

The  following  is  the  ofllclal  report: 

W.  J.  Bush  was  indicted  for  the  murder 
of  J.  G.  Joiner.  The  killing  occurred  on 
July  10,  18U4.  Bush  was  found  guUty  oC 
voluntary  manslaughter.  His  motion  for 
new  trial  was  overruled,  and  he  ^cepted. 
The  motion  contained  the  general  ■  grounds 
that  the  verdict  was  contrary  to  law»  evl- 
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dence,  etc.  Further,  because,  the  state  hav- 
ing closed  Its  case,  defendant  qffered  no  tes- 
timony, but  closed,  and  the  court  then  al- 
lowed the  state  to  reopen  Ita  case,  and  put  up 
witnesses  to  connect  this  defendant  with  the 
killing,  because  certain  illegal  testimony  was 
ruled  out,  after  the  state  had  closed,  upon 
motion  of  defendant.  It  does  not  appear  in 
this  ground  of  the  motion  what  evidence  the 
state  was  allowed  to  Introduce  when  the 
case  was  reopened.  Brror  In  this:  Defend- 
ant otTered  to  prove  the  merits  and  particu- 
lars of  a  lDD;;-existing  feud  between  deceased 
and  defendant,  which  the  court  rinsed,  bnt 
restricted  the  teBtlmony  to  the  biare  fact 
that  deceased  had  shot  at  defendant,  and  hit 
defendant's  wife.  Error  In  refusing  to  al- 
low defendant  to  prove  by  one  Glance  the 
particulars  and  merits  of  this  attempt  upon 
d^eodant's  life  by  deceased  In  April,  1894, 
but  confining  him  to  the  bare  proof  of  the  fact 
that  deceased  had  shot  at  defendant  In  April, 
18&4,  and  hit  defendant's  wife.  Also  be- 
cauae,  under  the  same  circumstances,  the 
court  rejected  similar  testimony  of  other  wit- 
nesses. Because  of  newly-discovered  evi- 
d«ice.  Because  of  the  fact  that,  at  the  con- 
clusion of  the  testimony,  permission  was  giv- 
en the  entire  Jury  to  retire  from  the  court 
room  a  few  minutes,  and  they  did  so,  under 
charge  of  a  bailiff,  remaining  out  a  reason- 
able time,  and  two  of  the  jurors  returned  to 
the  court  room  unaccompanied  by  any  offi- 
cer, and  remained  in  the  jury  box  five  min- 
utes, or  longer,  before  the  other  ten  jurors, 
accompanied  by  a  bailiff,  came  In,  which  was 
detrimental  to  the  defendant  In  support  of 
the  grounds  last  mentioned,  movant  pro- 
duced the  affidavit  of  Lee  L.  Fordbam  that 
aft»  the  first  difficulty.  In  which  Mrs.  Bush 
was  wounded  by  a  shot  from  the  pistol  of  J. 
G.  Joiner,  he  beard  said  Jtriner  say,  "I'll 
have  him  [referring  to  Bush]  to  kill,  yet,  be- 
fore I  can  get  him  off  of  my  place,  and  would 
have  done  it  before  now.  It  I  could  have  got 
him  In  the  right  place."  This  deponent  tes- 
tified on  the  trial  as  a  witness  for  defendant, 
and  then  testified  as  to  a  threat  made  by  de- 
ceased against  defendant  right  after  the 
shooting,  in  April,  18!)4.  but  not  in  the  lan- 
guage stated  In  the  affidavit  Also,  the  affi- 
davit of  Emanuel  Dixon  tliat  about  a  week 
before  the  kllllDg  of  J.  G.  Joiner  he  heard 
Jeffle  Joiner  (son  of  deceased)  say  that  he 
tiad  his  gun  loaded  for  W.  J.  Bush;  that  he 
tiad  three  pistol  balls  in  one  barrel,  and  a 
slug  in  the  other.  In  his  statement  the  de- 
fendant claimed,  that  at  the  time  of  the  diffi- 
culty in  April,  deceased  and  his  son  Jeffie 
liad  both  assaulted  defendant,  and  he  swore 
out  warrants  against  them  both,  but  by  the 
intervMitlon  of  friends  the  matter  was  set- 
tled, and  he  (defendant)  wanted  to  live  peace- 
ably with  them,  as  his  wife  was  a  daughter 
of  the  deceased,  but  that  they  began  to  wor- 
ry him  again;  that  on  the  morning  of  the 
killing  he  was  warned  by  one  ot  his  children 


that  deceased  and  bis  little  son  were  coming 
towards  him,  and  he  apprehended  danger 
from  deceased,  and  deceased  advanced  upon 
him,  threatening  to  kill  him,  and  put  his 
hand  in  his  pocket  and  made  a  motion  to 
draw  It  out,  and  then  he  (defendant)  fired, 
etc.;  tl\at  after  the  shooting  he  (defendant) 
circled  around  through  the  fields,  and  went 
out  to  the  road,  and  looked  down  It,  and 
near  C.  D.  Wood's  house,  just  beyond  the 
house  of  deceased,  saw  a  man  whom  he  rec- 
o^ized  as  G.  D.  Wood  coming  towards  de- 
ceased's house,  wbo  crossed  the  road,  stoop- 
ing down,  and  went  Into  the  Jam  of  tiko 
fence,  and  Jeffie  Joiner  and  his  mother  were 
standing  In  the  road  In  front  of  their  house, 
Jeffie  with  his  gun  In  his  hands;  and  that 
he  (defendant)  then  went  to  town  by  a  round- 
about way,  for  he  heard  they  were  going  to 
shoot  him,  and  surrendered  to  the  sh^lff. 
Also,  the  affidavit  of  Wylle  Smith  that  £man- 
u^  Dixon  resides  upon  defendant's  planta- 
tion In  Washington  county,  and  that,  to  the 
best  of  his  knowledge  and  belief,  the  charac- 
ter of  Dixon  Is  good,  and  that  from  that  char- 
acter he  would  believe  him  on  oath.  Wylle 
Smith  was  a  witness  for  the  state  on  the 
trial.  Also,  the  affidavit  of  J.  T.  Mills  that, 
shortly  after  the  shooting  In  April,  Jeffie 
Joiner  told  him  that  he  and  his  father  had 
nin  Bush  once,  and  would  keep  running  un- 
til they  had  run  him  off  the  place.  Mills 
was  a  witness  for  defendant  but  did  not  tes- 
tify anything  as  to  matters  stated  in  ^is  affi- 
davit Also,  affidavit  of  William  Lattmore 
that  just  before  the  killing  he  overheard  C. 
D.  Woods  and  Jeffie 'Joiner  talking  about 
Bush;  that  Woods  s^d  the  best  plan  to  kill 
Bush  was  to  wait  until  he  got  away  from 
his  house,  and  went  to  feed  his  hoga,  and 
ttiat  Jeffle  said  the  l>est  plan  was  to  get 
him  when  be  went  to  the  lot  to  feed.  Also, 
the  affidavit  of  G.  W.  Peacock  that  Latlmore 
resides  In  Washington  county  with  deponent 
and  his  ctiaracter,  so  far  as  deponent  knows. 
Is  good,  and  from  that  character  deponent 
would  believe  him  on  oath.  Also,  affidavit  of 
W.  N.  Jackson  that  after  the  shooting  In 
April,  1894,  Jeffle  Joiner  told  him  that  he 
and  his  father  would  get  Bush  yet,  and  that 
the  next  time  would  be  his  last  run.  This 
deponent  testified  on  the  trial  as  a  witness 
for  defendant,  but  hot  as  to  the  matter  men- 
tioned in  his  affidavit.  Also,  affidavits  of 
GllmM^,  Hardwick,  and  Carter,  three  of  de- 
fendant's counsel,  as  to  their  Ignorance  of 
the  alMve  alleged  newly-discovered  evidence 
until  after  the  trial,  and  tliat  they  did  not 
know  of  the  fact  that  the  jury  were  at  any 
time  separated  l>efore  a  rendition  of  the  ver- 
dict and  knew  nothing  of  the  facts  contained 
In  the  affidavit  of  J.  N.  Rogers.  Also,  sim- 
ilar affidavit  for  defendant,  whose  affidavit 
further  stated  that  he  voluntarily  sun-ender- 
ed  himself  to  the  sheriff  the  day  he  shot  de- 
ceased; that  he  was  confined  in  the  county 
jail,  and  had  no  opportunity  to  communicate 
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with  taij  ot  deponenti,  Fordbam,  Latlm<»^ 
Dlzon,  Jackson,  and  Mllla,  all  of  whom  Utb 
a  long  way  from  the  jail,  and  Latlmore  was 
abaolntel;  unknown  to  deponent;  and  that 
deponent  had  no  knowledge  whatever  of  any 
separation  of  the  jury  before  the  Terdlct  was 
rendered.  Also,  the  affidavit  of  J.  N.  Rog- 
ers that  be  was  present  In  court  when  the 
evidence  closed  In  this  case;  that  the  Jury, 
under  escort  of  the  bailiff,  were  permitted  to 
leave  the  court  room;  that,  after  being  oat 
a  reasonable  time,  two  of  the  Jury  returned, 
unaccompanied  by  an  officer,  and  It  was  five 
or  more  minutes  before  the  other  ten  JnrOTS 
returned,  accompanied  by  a  bailiff.  By  way 
of  counter-showing,  the  state  introduced  the 
affidavit  of  the  solicitor  general  that  James 
K.  Htnes,  Esq.,  was  the  attorney  of  Bush  at 
the  trial  of  Bush  for  murder,  conducted  the 
examination  of  the  witnesses,  and  made  the 
concluding  argument  for  the  defense.  Also, 
the  affidavit  of  three  of  the  Jurcnrs  that  after 
the  Jury  had  been  sworn  and  Impaneled  there 
was  no  separation  of  the  Jury  until  the  v^ 
diet  was  rendered,  and  that  the  Jury  was 
guUty  of  DO  Improper  conduct  during  the 
triaL  Also,  similar  affidavits  from  the  bail- 
iffs who  were  In  charge  of  the  Jury  during 
the  trlaL  Error  In  refusing  to  charge  the 
following  written  request  of  defendant's 
counsel:  "If  you  believe  that  this  defendant 
killed  deceased  because  he  believed  that  bis 
own  life  was  In  danger,  and  If  you  further 
believe  that  after  taking  Into  consideration 
all  the  facts  in  connection  with  these  trou- 
bles between  defendant  and  deceased,  from 
their  very  beginning  up  to  their  terminatt(Hi 
in  the  death  of  Jesse  Q.  Joiner,  the  fears  un- 
der which  this  defendant  acted  were  ttiose  of 
a  reasonable  man,  then  I  charge  you  that 
tblB  would  be  Justifiable  homicide,  and  It 
would  be  your  duty  to  acquit  this  defend- 
ant" As  to  this  ground,  the  court  states: 
"For  the  reason  that  considerable  time  has 
elapsed  since  the  trial  of  this  case,  and  It  be- 
ing my  invariable  custom  to  write  'Refused' 
upon  all  written  requests  to  charge  which 
are  refused,  and  the  word  'Refused*  not  be* 
ing  written  upon  this  request,  and  It  appear- 
ing that  I  ordered  and  had  filed  this  request, 
along  with  others,  and  counsel  for  the  state 
representing  that  the  charge  was  givm, 
while  counsel  for  the  defendant  state  posi- 
tively that  the  charge  was  not  given,  and  I 
being  unable  to  remember  wheth»  it  was 
(Mnitted,  or  not,  but  knowing  it  was  not  re- 
fused, approve  this  ground  with  this  state* 
ment."  Error  in  charging,  in  substnce,  as 
follows:  "In  viewing  the  case  from  the  de- 
fendant's standpoint,  you  must  look  at  the 
circumstances  which  surrounded  him  at  the 
time,  and  find  whether  those  circumstances 
were  suffident  to  arouse  the  fears  of  a  rea- 
sonable man,"— when  the  charge  should  have 
been:  **You  are  to  take  in  consideration,  in 
determining  this  question  ot  the  fears  of  a 
touHHiaUe  man,  all  the  drcnmstancu  of  this 


fend,  from  its  begliining  to  its  end,  and  must 
decide  whether  these  drcumstancee  wen 
sufficient  to  anniM  the  f  ean  of  a  reasonable 

man." 

Thos.  W.  Hardwlck  and  John  N.  OUmonb 
for  plaintiff  In  error.  B.  D.  tvBJa,  Jr.,  SoL 
Qen.,  and  Harris  ft  Rawlings,  for  the  Statau 

PSB  GUBIAM.   Jndi^ent  affirmed. 

LUBCPKIN,  Jh  providentially  abaeo^  and 
not  preeldlns. 


(M  Gft.  IH) 

WESTERN  UNION  TEL.  CO.  v.  HOWBUi. 

(Sopreme  Oonrt  of  Georgia.  Dec  21. 1894.) 
CoMSTiTOTioir&i.  Ziiir— BioDUTioir  or  Comtaaci 

— TSLBOttAra  CSOHFAKlBft— NOKDBUVSRT 
or  MsSBAaS— LlABlLITT. 

1.  According  to  the  prindple  ruled  by  this 
court  in  the  cases  of  Telegraph  Co.  v.  James,  16 
a  B.  83,  90  Gil.  254.  and  Telegraph  Qo.  v. 
Midielson,  21  S.  E.  168,  94  Ga.  43<3,  there  Is 
nothing  m  that  provisioD  of  the  consUtutloa  of 
the  United  States  which  confers  upoo  congress 
the  power  to  regulate  commerce  among  the  ser- 
eral  sUtes  prohibiting  the  general  asseml^  of 
this  state  from  enacnng  a  law  snbjeeting  tele- 
graph companies  to  penalties  for  acta  of  neg- 
ligence occurring  eotirdy  within  the  limits  of 
Georgia,  altbon^  soch  acts  may  be  committed 
in  dealing  with  messages  wUch  are  to  be  trans- 
mitted to  points  In  other  states. 

2.  Where.a  message,  the  charges  upon  which 
were  duly  paid  in  advance,  was  received  by  a 
telegraph  company,  at  one  of  its  offices  in  this 
state,  for  tranaminion  to  a  point  la  anoUier 
state,  and  was  never  delivered  to  tile  psrsMi  to 
whom  it  was  addressed,  it  is  incumbent  on  the 
company,  in  order  to  escape  liability  for  the 
statutory  penalty  for  negligence  in  tranamiaslon 
from  the  Georgia  office,  to  show  that  the  mee- 
aage.  was  in  fact  transmitted  from  that  office 
with  doe  diligence,  and  that  the  nondelivery  to 
the  sendee  was  due  to  some  detanlt  or  other 
cause  arising  beyond  the  limits  of  this  state. 

(Syllaboa  by  the  Court.) 

Error  from  superior  court,  De  Ealb  comity; 
R,  H.  Clark,  Judge. 

Action  by  J.  S.  Howell  against  the  West- 
em  Union  Tel^n^ph  Company.  There  was 
a  Judgmoit  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

The  following  Is  the  <^clal  r^rt: 

Howell  sued  the  telegraph  company  for 
the  statutory  penalty,  and  also  for  special 
damages,  because  of  Its  failure  to  deliver 
with  due  diligence  to  his  brother,  in  Mont- 
gomery, Ala.,  a  telegraphic  message  which 
plaintiff  alleged  he  delivered  to  defendant's 
agent  at  Llthonia,  Qa.,  for  transmisslw  to 
such  brother,  paying  the  full  amount  charged 
therefor,  and  for  failure  to  duly  forward 
the  telegram  to  the  relay  office  In  Atlanta, 
or  from  Atlanta  to  Montgomery,  Ala.  De- 
fendant demurred  to  that  part  of  the  declara- 
tion which  claimed  the  statutory  penalty, 
upon  the  ground  that  the  act  of  the  legisla- 
ture giving  a  praaltj,  so  far  as  the  same 
may  be  intended  to  affect  td^rams  to  be 
transmitted  to  places  In  another  state,  and 
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be  there  delivered.  Is  repugnant  to  the  clause 
of  the  constitntlon  oC  the  United  States 
granting  to  the  congress  of  the  United  States 
sole  power  to  regulate  commerce  between 
the  different  states,  and  Is  therefore  void. 
The  demurrer  was  orerruled,  and  to  this 
mlin^  defendant  excepted.  Thglre  was  a 
verdict  for  plaintiff  for  the  penalty,  and  for 
$20  special  damages.  The  message  In  ques- 
tion was:  "I  am  In  jaU.  Stop  over  at  Deca- 
tur, Ga.  When  come?"  And  the  declaration 
alleged  that  the  message  was  soit  to  plain- 
tUTs  brother  in  order  that  the  latter  might 
meet  plaintiff  at  Decatur,  and  ^dgn  an  ap- 
pearance bond  for  plaintiff.  Def^dant  also 
excepted  to  the  refusal  by  the  court  to  give 
In  charge  the  following  written  request: 
"The  act  of  the  legislature  of  Georgia  giv- 
ing a  penalty  against  telegraph  companies, 
In  so  far  as  It  attempts  to  visit  a  penalty 
upon  not  transmitting  and  delivering  a  tele- 
gram to  another  In  Alabama,  is  repugnant 
to  the  clause  of  the  constitution  of  the  Unit- 
ed States  granting  to  the  congress  of  the 
United  States  sole  power  to  regulate  cmn- 
merce  between  the  states,  and  Is  therefore 
void,  and  the  plaintiff  cannot  recover  said 
penalty."  Defendant  excepted,  also,  to  the 
following  portion  of  the  charge:  "If  there  Is 
evidence  before  you,  and  you  brieve  it,  that 
the  telegraph  message  was  sent,  but  not  de- 
livered, then  he  could  not  recover  in  this  state 
for  it,  as  the  supreme  court  of  the  United 
States  has  said  that  our  statute  upon  that 
subject  Is  unconstitutional,  as  interfering 
with  the  commerce  between  the  states;  but 
I  hold  that,  if  the  question  rests  upon  the 
non-sendlD^  of  the  telegram,  that  then  the 
ptaintifl  is  Mititled  to  recover  such  damages 
as,  under  the  law,  he  Is  entitled  to."  Alleged 
to  be  error  because,  even  If  the  telegram  was 
not  sent,  plaintiff  could  not  recover  the  pen- 
alty, because  of  the  'unconstitutionality  of 
the  act  of  the  legislature.  Also  to  the  fol- 
lowing portion  of  the  charge:  "While  a  re- 
covery could  not  be  had  for  the  nondelivery 
In  the  state  of  Alabama,  yet,  if  yon  should 
believe  that  the  telegraphic  message  was  not 
delivered  In  Alabama,  that  Is  a  circumstance 
for  you  to  consider,  in  coming  to  a  c<mcluslon 
as  to  whether  or  not  it  was  sent"  Also  to 
the  following  period  of  the  charge:  "If  you 
brieve  the  message  was  not  sent,  and  that 
la  other  respects  he  Is  entitled  to  recover, 
then  he  would  be  entitled  to  recover  at  your 
hands  the  penalty  which  the  law  places  up- 
on the  company  for  not  sending  the  tele- 
graphic message."  Alleged  to  be  error,  de- 
fendant contending  that,  by  reason  of  the 
conflict  between  the  statute  and  the  consti- 
tution of  the  United  States,  there  could  be 
DO  recovery  of  the  penalty  in  this  case. 

Bigby,  Reed  &  Berry  and  Dorsey,  Brewster 
&  Howell,  tor  plaintiff  In  error.  J.  S.  Cand- 
ler, tat  def aidant  In  error. 

LUMPKIN,  J.  The  facts  appear  In  the  re- 
porter's BtatemeaC 


1.  The  case  at  bar,  so  far  as  relates  to  the 
propQSltion  announced  In  the  first  headnote, 
Is  not  distinguishable  In  principle  from  those 
of  Telegraph  Co.  v.  James,  80  Ga.  254,  16  S. 
E.  83,  and  Telegraph  Co.  v.  Mlchelson  (de- 
cided April  30,  1S94)  94  Ga.  436,  21  S.  E.  160. 
We  have  therefore  felt  constrained  to  follow 
those  cases.  As  no  opinion  was  written  In 
either  of  them,  the  writer,  but  for  a  reason 
which  will  be  presently  stated,  would  feel  it 
incumbent  upon  himself  to  endeavor  to  set 
forth  with  some  care  the  views  upon  which 
these  decisions  rest  It  is  obvious  that  to 
do  so  would  require  the  consumption  of 
much  time,  and  the  expenditure  of  a  consid- 
erable amount  of  labor,  as  the  subject  Is  one 
which  has  but  lately  arisen,  and  is  not  free 
from  doubt  and  difficulty.  Inasmuch,  how- 
ever, as  the  general  assembly  of  this  state, 
four  days  before  the  present  case  was  de- 
cided by  this  court,  repealed  the  act  Impos- 
ing penalties  upon  telegraph  companies  (Acts 
1804,  p.  79,  repealing  both  the  statute  of  Oc- 
tober 22,  1887,  and  the  amendment  thereto  of 
December  20,  1802),  and  in  consequence  the 
question  is  no  longer  of  practical  Importance 
In  this  state.  It  Is  not  now  deemed  necessary 
to  enter  into  an  elaborate  discussion  of  It 
The  time  at  our  command  can  certainly  be 
more  pn^tably  exi>ended  In  preparing  opin- 
ions, so  far  as  we  are  able,  devoted  to  the 
discussion  of  questions  which  are  live  is- 
sues, and  are  likely  to  arise  in  future  litiga- 
tion. We  shall  therefore  content  ourselves 
with  citing  the  case  of  Ckmnell  v.  Telegraph 
Oo.,  ICS  Mo.  459,  18  S.  W.  883,  which  sup- 
ports the  view  entertained  by  this  court,  al- 
though the  subject  was  not  dealt  with  at  any 
great  length,  nor  accorded  the  thorough  and 
satisfactory  discussion  which  Its  importance 
would  seem  to  demand.  It  may  neverthe- 
less be  very  profitably  examined,  for,  so  far 
as  we  have  been  able  to  discover.  It  Is  the 
only  decision  outside  of  this  state  which  has, 
as  yet,  direcUy  dealt  with  the  question.  Ref- 
erence may  also  be  made  to  the  American  & 
English  Encyclopaedia  of  Law  (volume  25,  p. 
768),  where.  In  a  note,  the  Connell  Case  is 
cited,  and  also  to  page  770  of  the  same  vol- 
ume, where,  at  the  conclusion  of  note  3 
(which  begins  on  the  preceding  page,  with 
the  tlUe,  "Regulation  of  Interstate  Messa- 
ges"), comments  and  expressions  in  full  har- 
mony with  the  view  of  the  question  taken 
by  this  court  will  be  found,  together  with 
references  to  cases  more  or  less  In  point 

2.  Counsel  for  the  telegraph  company,  while 
not  conceding  its  liability  in  any  event,  con- 
tended that  as  the  plaintiff  had  failed  to 
show  that  the  omission  of  duty  on  the  part 
of  the  company  occurred  within  the  limits  of 
this  state,  he  could  not  recover,  even  under 
the  mllngs  announced  In  the  James  and 
Mlchelson  Cases.  We  quite  agree  with  coun- 
sel that  our  penalty  statute  could  have  no 
extraterritorial  operation,  but  are  compelled 
to  express  our  dissent  to  the  assertion  that 
the  plaintiff  totally  failed  to  make  out  a  prl- 
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ma  facie  case  of  negligence  on  the  t>art  of 
the  company  occurring  within  the  borders  of 
the  state.  The  matter  simply  resolves  itself 
Into  a  question  of  burden  of  proof,  and  ap- 
pears to  us  to  be  free  from  s^ous  difficulty. 
The  rule  as  to  telegraph  ccnnpanles  seems  to 
be  the  same  as  that  applicable  to  railroad  car- 
riers. Proof  of  the  delivery  to  a  telegraph 
company  of  a  message,  non  (or  incorrect) 
transmission  of  tt,  and  consequent  damage, 
is  all  that  is  required  to  make  out  a'  prima 
fade  case  of  negligence.  Thomp.  Electr.  §j 
266,  275;  25  Am.  &  Eng.  Enc.  Law,  831; 
WharL  Neg.  {  766;  8  Suth.  Dam.  (2d  Ed.) 
I  295,  p.  2140;  Gray,  Com.  Tel.  S3  26,  58,  54, 
T7.  Breach  of  the  contract  is  presumed  to 
comprehend  negligence.  This,  as  stated  by 
Boynton,  C.  J.,  in  Telegraph  Co.  v.  Oriswold, 
37  Ohio  St  313.  for  the  reason  that:  "If  the 
error  or  mistake  is  attributable  to  atmos- 
pheric causes  or  disturbances,  or  to  any  cause 
for  which  the  company  is  not  at  fault,  It  Is 
entirely  within  its  power  to  show  It  To  re- 
quire the  sender  of  the  message  to  establish 
the  particular  act  of  negligence,  or  ftaret  Qut 
the  i>ertlcular  locality  where  the  negligent 
act  occurred,  after  showing  the  mistake  It- 
self, would  be  to  require,  In  many  caess,  an 
impossibility,  not  Infrequently  enabling  the 
company  to  evade  a  just  liability."  In  Tur- 
ner V.  Tel^raph  Co.,  41  Iowa,  458,  the  court 
dealt  with  the  question  of  pr^mption  in  a 
case  where  a  message  delivered  by  one  tele- 
graph company  to  another,  which  was  sued 
for  error  in  transmission,  was  not  shown  by 
the  plaintiff  to  have  been  different  from  the 
one  delivered  to  him.  Beck,  J.,  says:  "De- 
fendant's line  of  telegraph  did  not  extend  to 
Chicago,  but  at  Orlnnell  it  connected  with 
another  line  reaching  to  that  city,  from 
which  the  market  reports  were  obtained,  and 
sent  by  defendant  to  dtfterent  points  on  its 
line.  It  is  Insisted  by  defendant  that  plain- 
tiff failed  to  show  that  a  correct  report  was 
furnished,  to  be  sent  from  Grinnell  upon 
defoidant's  Une.  The  evidence  shows  that 
the  market  reports  were  received  at  Grinnell 
on  the  day  the  incorrect  one  was  delivered 
to  phiintifF.  Upon  this  evldaice,  we  must 
presume  that  the  reports  received  there,  and 
delivered  to  defendant,  were  correct  The 
rules  of  evidence,  in  the  absence  of  proof 
showing  the  report  delivered  to  defendant  at 
Grinnell  to  be  either  correct  or  incorrect  re- 
quire us  to  presume  it  to  have  been  correct 
They  are  based  upon  the  fact  that  men  ordi- 
narily, in  the  course  of  business,  act  correct- 
ly and  speak  truly.  Errors  and  intentional 
misstatements  are  exceptions,  and  not  the  rule, 
in  the  afTalrs  of  business.  Their  application 
la  this  case  Is  demanded  by  the  fact  that  the 
evidence  to  establish  error  in  the  rei>ort  fur- 
nished defendant  was  within  Its  control  and 
exclusive  knowledge.  Plaintiff  was  utterly 
unable,  to  prove  the  correctness  of  the  report 
furnished  at  Grinnell,  while.  If  It  had  been 
Incorrect  defendant  conld  have  readily  estab- 
lished the  fact"   Again,  in  Olympe  de  1^ 


Grange  T.  Telegraph  Co.,  25  La.  Ann.  383. 
it  was  contended  that  the  defendant  was  not 
the  first  carrier  or  ccmttactor,  and  that  It 
was  not  proved  that  the  error  in  the  trans- 
mission occurred  on  defendant's  line,  on 
whose  printed  blank  there  was  an  express 
provision  for  nonliability  for  the  default  of 
other  companies.  But  It  was  held  'that, 
whether  first  carrier  or  not,  It  was  peculiarly 
within  their  powM-,  and  was  their  duty,  to 
make  the  proof  here  suggested.  If  neces- 
sary." Surely,  the  two  cases  last  cited  go 
furthw  than  is  requisite  to  support  our  rul- 
ing in  the  present  case;  tor,  where  a  third 
party  Is  also  concerned,  the  further  questioo 
is  presented  whether  it  was  not  in  the  power 
of  the  plaintiff  to  show  that  such  third  par- 
ty, in  dealing  with  the  message,  was  free 
from  negligence.  In  the  case  at  bar  the 
plaintiff  showed  a  breach  of  contract  and 
prima  facie  negligence,  which  must  have  oc- 
curred on  the  defendant's  line.  eith»  in.  this 
state  or  in  Alabama.  Undoubtedly,  It  was 
In  the  exclusive  power  of  the  telegraph  com- 
pany to  show  the  exact  point  where  the  fail- 
ure of  diligence  occurred,  and  through  the 
negligence  of  what  particular  servant  it  was 
occasioned.  It  will  not  do  to  say  that  the 
servants  of  the  company  are  equally  at  the 
disposal  of  the  plaintiff  to  prove  the  fttcts 
connected  with  the  transaction.  The  truth 
of  this  assertion  may  be  demcmstrated  by  the 
peculiar  facts  here  presented.  The  plaintiff, 
it  Is  true,  did  know  the  company's  agent  at 
Llthfmla,  and  perhaps  could  have  secured 
him  OS  a  witness  at  the  trial.  But  suppose 
this  had  been  done,  and  he  had  testified  that 
he  had  promptly  forwarded  the  message  to 
the  relay  office  at  Atlanta,  but  bad  no  fur- 
ther knowledge  as  to  the  transactloD.  How 
could  the  plaintiff  pursue  his  investlgatlcHi 
and  proof?  Would  he  have  to  sue  out  In- 
terrogatories,—for  ho  could  not  compel  per- 
sonal pres«ioe  In  another  county,— directed 
to  each  and  every  one  of  the  numerous  em- 
ployes of  the  company  stationed  In  the  At- 
lanta office?  Certainly,  the  comifany  could 
not  reasonably  be  expected  to  aid  him  by 
furnishing  a  list  of  all  Its  servants,  nor  to 
ke^  him  posted  when  any  of  them  resigned, 
or  were  transferred  elsewhere.  It  might  be, 
and  doubtless  Is,  often  convenient  to  the 
company  to  change  the  location  ot  its  em- 
ployes, and  It  could  do  so  in  the  utmost  good 
faith;  but  whatever  the  motive,  the  Incon- 
venience to  the  plaintiff  in  reaching  them  as 
witnesses  would  be  the  same.  Again,  it  can- 
not be  known  that  the  telegraph  company 
keeps  such  records  In  writing  of  Its  business 
as  would  enable  the  plaintiff  to  show  the  re- 
quired facts  by  compelling  the  defendant  to 
produce  Its  records  In  court  Besides,  how 
would  It  be  known  that  such  records.  If  kept 
at  all,  were  correct?  If  the  company  Itself 
did  not  see  to  It  that  evidence  of  negligence 
was  not  recorded  against  it,  would  it  not  be  a 
temptation  to  Its  employes  to  omit  making 
any  record  of  their  own  shortcomings  which 
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ml^ht  resoK  In  tbelr  dl8Cbai8»T  And.  at 
last,  this  would  merely  be  a  different  way  of 
compeiUng  the  company  to  supply  evidence 
oitlnly  within  its  own  keeping.  It  followa 
/rom  the  foregoing  that  the  default  should  be 
treated  as  having  occurred  tn  Georg^  the 
burden  being  the  defendant  to  show  the 
cfrntnuy,  and  It  having  failed  to  do  sa 
Finally,  the  plalntUC  ahowed  more  than  a 
more  failure  to  d^ver.  His  brother,  the  ad- 
dreasee^  who  lived  In  Mimtgomoy,  testified: 
"I  went  directly  to  tb9  tctegnqth  c^ce,  aa 
soon  as  I  rectived  my  broth^s  letter,  and 
there  had  been  no  message  for  me  at  alL 
The  telegram  was  sent  co  Thursday.  I  re- 
cdved  my  brother's  lettw  on  Sunday  mora- 
iDg,  at  9:3a"  Thvteton,  It  was  shown  tha^ 
three  days  after  the  message  was  handed  to 
the  agent  at  Lltbwila.  the  office  in  M ontgom- 
ery  had  still  failed  to  receive  It  ovw  the  wire 
from  Atlanta.  This  bdng  8<^  it  makes  no 
dUCereuce  whether  the  message  was  after- 
wards sent,  or  not  Three  days'  delay  in 
Georgia,  unexplained,  would  rend^  the  com- 
pany liable  to  the  penalty,  for  this  would  be 
ondoDbtedly,  and  pa*  se,  an  unreasonable  and 
inexcusable  delay;  and  even  If  the  office  in 
Mo&tg(Huery  had  afterwards  recdved  the 
message,  and  had  made  no  attempt  to  ddlver 
it  to  the  addressee,  these  facts  would  be  of 
no  consequence  whatev^,  with  reference  to 
the  questlcm  ot  the  company's  IlabUlQr  iar 
the  penalty.   Judgment  affirmed. 


(K  OiL  64B) 

LANIER  V.  RATCLIFF. 
(Supreme  Court  of  Georgia.  Jan.  14,  189S.) 

CsmOBABX— VAILtlRS  TO  NOTIIT  SanilDAMT— 

DIBUIS8AL. 

The  plaintiff  In  certiorari  having  on  De- 
ewnber  17,  1892,  applied  tor  and  obtained  the 
jndge*!  sanction  of  the  petition  for  certiorari, 
and  having  on  the  same  day  filed  the  petition  in 
the  derk's  office,  and  the  certiorari  having  been 
isBoed  in  dne  tim^,  and  made  retomable  to  "the 
next  term"  of  the  superior  conrt,  the  case  stood 
for  trial  at  the  May  term,  1883,  of  that  court; 
and  the  mere  failure  of  the  clerk  to  date  the  writ 
of  certiorari  afforded  no  excuse  to  the  plaintiff- 
in  eartionin  for  failing  to  give  the  defendant  in 
G»ttorari  the  notice  required  by  law  that  the 
some  was  returnable  to,  and  stood  for  a  liearing 
at,  the  term  last  mentioned.  Accordingly,  there 
was  no  error  in  dismiaaing  the  certiorari  for 
want  of  sndi  notice, 
(^fiabns  hy  the  Oonrt.) 

Error  from  superior  court;  Burke  county; 
H.  0.  Roney,  Judge. 

Action  by  G.  E).  Ratcliff  against  B.  C.  Lan- 
ier, PlalntUf  had  judgment,  and  from  an 
order  dismissing  a  writ  of  certiorari  present- 
ed by  defendant  be  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Batcllff  sued  Lanier  In  a  justice's  court, 
and  obtained  a  verdict  Defendant  obtained 
the  writ  of  certiorari,  and  upon  the  hearing 
the  same  was  dismissed,  because  notice  of 
the  sancAon  of  the  writ,  and  of  the  time  and 
place  of  hearing,  had  not  been  given  10  days 
before  the  sitting  of  the  conrt  to  which  the 
T,22s.B.itc.4— 19 


same  was  returnable.  The  case  was  tried  in 
the  Justice's  conrt  on  Novnnber  17,  1892. 
The  petition  for  certiorari  was  sanctioned  on 
Deconber  17th,  and  filed  in  the  clerk's  office 
ot  the  superior  court  of  Burin  county  on  tlie 
same  day.  The  tUvrk  Issued  the  writ  of  cer- 
tiorari, directing  the  magistrate  to  certify 
and  send  up  the  proceedings  "to  the  next 
May  term  <it  said  superior  court"  This  wilt 
was  not  dated.  On  the  first  day  ot  the  May 
texm,  1893,  the  magistrate  filed  his  answer. 
The  cam  was  not  heard  at  that  turn.  On 
September  28,  1893,  defendant  caused  plaln- 
tUC to  be  served  with  written  notice  of  the 
sanction  of  the  writ  and  the  filing  of  the  an- 
swer, (urthw  stating  that  the  case  "will  be 
heard  and  determined  In  vacation  by  H.  C. 
Bon^,  Judge  of  the  superior  courts  of  the 
Augusta  circuit,  at  his  office  In  Augusta,  Ga., 
or  at  such  place  a*  he  may  determine,  upon 
ten  days'  notice  to  parties  litigant,  or  their 
attorneys,  as  provided  by  an  order  passed  by 
the  Judge  of  the  superior  court  presiding  In 
said  Borke  county  on  Bfay  24,  1893,  er,  if 
not  heard  In  pursuance  of  said  order,  it  will 
be  heard  at  the  courthouse  of  said  Burke 
county  daring  the  Decemb«r  term,  1893,  of 
the  superior  court  of  said  county,  or  at  such 
other  time  and  place  as  said  court  may  di- 
rect" The  order  of  dismissal  is  assigned  as 
«Tor  ttecaose  (1)  it  did  not  appear  tiom  the 
writ  that  the  cwtlorari  was  returnable  to  the 
May  term,  1893,  and  the  notice  was  given  in 
time  for  the  December  term.  1893;  &)  the 
answer  not  being  filed  till  the  May  term, 
1883,  the  case  could  not  be  heard  at  that 
term,  and  notice  was  not  necessary  until  the 
time  tor  hearing  ttad  been  determined.  The 
Judge  certifies  that  his  attention  was  not 
called  at  the  hearing  to  the  omission  of  the 
clerk  to  specif  to  what  May  term  the  writ 
was  returnable,  nor  was  this  point  urged  as  a 
reason  why  the  certiorari  should  not  be  dis- 
missed. 

B.  H.  Callaway,  for  plalutlft  in  error.  John- 
ston &  Brinson,  for  defendant  in  error. 

PBB  CURIAM.  Judgment  afilrmed. 


GREBNB  V.  STATE. 


(96  Ga.  4Bt)_ 


(Supreme  Conrt  of  Georgia.  Jan.  28,  1895.) 

LlBGBMZ  —  lUPEACHINO  ETIOBNOB  —  IXDIOTlfBHT 

AND  Proof — Vakiancb. 

1.  The  main  witnesB  for  the  state  npon  the 
trial  of  an  indictment  for  the  larceny  of  a  hog 
having  testified  positively  that  the  animal  stolen 
was  a  male,  and  thia  being  the  only  witness  who 
testified  concerning  the  sex  of  the  animal  actual- 
ly Molen,  the  fact  that  another  witneea  testified 
uiat  previously  to  the  trial  the  first  witness  liad 
stated  to  him  this  animal  was  a  female  was  no 
proof  at  all  that  it  was  in  fact  of  the  latter  sex. 
The  only  legal  efifect  of  the  evidence  of  the  sec- 
ond witness  was  to  impeach  the  first.  Watte  v. 
Starr,  12  S.  E.  585,  86  Ga.  392;  Railroad  Go.  v. 
Maltsbv,  16  S.  E.  953,  90  Ga.  630. 

2.  It  being  alleged  in  the  indictment  that 
the  hog  stolen  was  a  female,  and  the  only  evi- 
denf»  bearing  on  the  question  of  sex  as  to  *ha 
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animal  actaaHf  itolen  ahowliig  that  it  wa«  a 
male,  there  was  a  fatal  variance  between  the 
ohacge  and  the  proof,  and  consequently  the  ver- 
dict of  Sailty  was  contrary  to  law  and  the  evi- 
dence. This  is  true  althongh  the  prosecntor  tes- 
tified he  had  lost  a  female  nog  of  like  color  and 
sise  about  the  same  time,  there  being  no  proof 
whatev^  showins  that  the  accased  was  in  any 
manner  connected  with  the  larceny  of  this  fe- 
aiale  hog,  if  in  fact  it  was  stolen  at  all. 
-  (Syllabns  by  the  Coort) 

Error  from  superior  court,  Wilkes  countr; 
Seaborn  Reese,  Judge. 

Jule  Qreene  was  conTlcted  of  larcenr,  and 
brings  error.  Reversed. 

The  following  is  the  official  report: 

Defendant  was  charged  with  stealing  a 
Mw  hog  belonging  to  Callaway,  and  was 
found  guilty.  A  new  trial  was  denied,  and 
he  excepted.  He  was  employed  by  Callaway 
Uk  April,  1894,  when  Callaway  (as  he  testl- 
aed)  lost  a  red  listed  sow  shoat  from  his 
pasture.  One  Bums  testified  that  on  a  Sun- 
day morning  defendant  told  him  be  was  go- 
ing to  borrow  Callaway's  road  cart  to  go  after 
his  rations.  He  went  away  and  returned, 
when  Bums  saw  blood  on  bis  feet,  and  ask- 
ed him  for  "some  of  that  beef"  he  had 
bought  He  replied  he  had  not  bought  any 
beef,  and  went  on  and  returned  the  road  cart 
His  wife  came  up,  passed  her  own  house,  and 
went  on  to  Burwell  Cof^'s  house.  He  told 
her  Jule  (defendant)  "had  done  come,"  and 
further  tolA  her  not  to  "go  up  there."  She 
said,  "Tee,  I  is  gcdsg,"  and  went  to  Cofer's 
house,  pulled  open  the  window,  and  peeped 
in.  Later  In  the  day  fresh  pork  was  cooked 
and  eaten  at  defendant's  house,  he  being 
present;  and  It  seemed  to  be  plentiful.  About 
11  o'clock  of  that  morning  he  Inquired  of 
another  witness  if  the  latter  wanted  to  buy 
some  fresh  meat  of  him.  Coter  testified,  in 
substance,  that  at  defendant's  Instance  he 
went  with  him  Into  the  pasture,  where  de- 
fendant caught  the  hog,  and  Gofer  held  the 
bag  for  him  to  put  It  In.  They  carried  It 
about  a  quarter  of  &  mile,  when  the  hog  got 
out  of  the  bag,  and  defendant  killed  It 
Oofer  skinned  it,  and  put  it  Into  his  father's 
shuck  house.  This  was  on  Saturday  even- 
ing. The  next  morning  defendant  came  with 
the  road  cart,  and  carried  away  his  part  of 
the  hog,  together  with  flour  and  bacon  which 
Cofer  had  carried  there  for  him.  Cofer  tes- 
tified that:  "This  was  Mr.  Callaway's  hog. 
It  was  about  a  dollar  and  a  half  or  two 
dollars  size.  It  was  a  boar.  I  say  it  was 
a  boar  hog.  It  was  red,  and  a  list  across  It" 
The  indictment  described  the  stolen  hog  as 
~one  red  Hated  sow  hog  weighing  about  30 
pounds,  of  the  value  of  one  and  one-half  dol- 
lars." Callaway  was  reintroduced  after  de- 
fendant closed,  and  on  cross-examination  tes- 
dfled:  "I  asked  Burwell  what  sboat  It  was 
je  killed,  an^  he  told  me  they  killed  that 
*ow  shoat."  Defendant  objected  to  this  as 
hearsay.  ,  It  was  admitted  on  the  statement 
of  the  solicitor  general  that  he  had  been  en- 
trapped by  the  witness  Burwell  Cofer.  This 
ruling  is  assigned  as  error.   Callaway  fur- 


ther testified  that  this  shoat  was  one  of  a 
litter  of  six  or  seren,  and  somebody  had 
killed  three  of  them.  He  missed  other  shoats 
and  this  sow  shoat  He  could  not  swear 
whether  this  was  a  sow  or  a  boar.  When 
he  was  Inquiring  about  this  hog  In  contro- 
versy, Burwell  said  that  was  the  one  that 
was  killed;  she  was  a  sow  shoat,  and  this 
particular  sow  hog  was  then  missing;  that 
witness  knew  of  bis  own  knowledge,  and  he 
bad  never  seen  her  stn(%.  Recalled,  Burwell 
Gofer  testified:  "I  told  Mr.  Callaway  this 
was  a  boar,— this  one  that  was  killed.  The 
hog  we  are  talkli^  about  now  was  a  boar 
hc^.  It  had  never  been  altered."  It  Is  al- 
leged that  the  verdict  is  contrary  to  law,  and 
without  evidence  to  support  It 

Irvin  &  Wynne,  for  plaintiff  in  error.  Wm. 
M.  Howard,  Sol.  Gen.,  and  Harrison  ft  Pee- 
ples,  for  defendant  In  error. 

FEB  CURIAM.   Judgment  rerersed. 


(K  Oa.  s»> 
DORSETT  V.  HOULIHAN  et  al. 
(Snpreme  Court  of  Georgia.  Jan.  28,  1895.) 

8a LB  uNnsR  Trust  Dbbd  —  Trustee's  Commis- 
siOKS — Emflotmbnt  or  AncriouBBfr— 
CsATteE  OH  TausT  Bst^tb. 
Where,  by  the  terms  of  a  trust  deed,  it 
was  provided  that  the  trustee  should  receive  for 
his  services  in  selling  and  conveying  the  prop- 
erty described  In  the  deed,  and  executing  the 
trust,  10  per  cent  of  the  proceeds  of  the  sale, 
"which  commission  for  said  trustee,  it  Is  agreed. 
*  *  *  is  a  proper  and  reasonable  commission, 
taking  into  consideratioa  the  drcumstances  of 
the  property  hereby>  conveyed,"  and  where  the 
trustee  employed  anotiier  person  as  auctioneer 
to  conduct  a  sale  of  the  property,  and  a  sale  was 
made  by  the  latter,  which  tailed  of  consumma- 
tion becaum  of  tiie  Inabllidr  of  the  purchaser  to 
par  for  the  wopecty,  and  thereafter  another  sale 
was  made  by  the  auctioneer,  which  was  fully 
completed,  then,  even  if  the  trustee,  after  re- 
tainmg  his  full  compensation  under  the  deed, 
had  the  right  to  pay  the  auctioneer  for  hiR 
services  any  commissions  at  all  out  of  the  bal- 
ance of  the  proceeds  of  the  siale,  certainly  tiie 
latter  was  not  entitled,  as  against  the  trust  es- 
tate, to  receive  out  of  anch  balance  bis  commis- 
sions upon  both  sales.  If,  after  allowing  the 
trnsfee  nis  10  per  cent.,  any  further  charge  of 
commissions  against  the  trust  eatate  was  lawful, 
it  was  going  quite  far  enough  to  diarge  it  with 
the  oommiaaloDS  of  the  auctioneer  for  making 
the  second  sale. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  county; 
Robert  Falllgant,  Judge. 

Petition  by  Thomas  Houlihan  against 
Charles  H.  Dorsett  and  another  for  an  order 
reiduclng  the  expense  of  a  sale  under  a  trust 
deed  by  striking  out  an  Item  for  services  by 
defendant  Dorsett  as  auctioneer.  Plaintiff 
had  judgment,  and  Dorsett  l8ings  error.  Af- 
firmed. 

The  following  Is  the  official  r^rt: 
A  deed  to  secure  a  loan  of  money  was  made 
by  Thomaa  Houlihan  and  Mary  Houlihan, 
and  upoa  default  in  payment  und^  proceed- 
ings instituted  In  the  superior  court,  a  decree 
of  foredonue  was  rendered,  wher^tiy  Mc- 
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Laws,  as  trustee,  was  wdered  to  sell  tbe  t 
IvopertT'  conveyed  1r  tbe  aecnrlty  deed  at  pub- 
lic oatcry,  tbe  same  being  a  lot  or  parcel  of 
land  In  tbe  city  of  Savannah.  Under  tbls 
decree  he  advertised  the  property  for  sale  on 
tbe  first  Tuesday  in  May,  1894,  and  on  that 
day  cmnsed-  the  sale  to  be  made  by  Dorsett, 
an  aiictloneer  employed  by  him  for  that  piir< 
pose,  and  the  pt'operty  was  knodked  down  to 
HarttD  Houlihan  for  $4,550.  Upon  being  caU< 
ed  on,  after  the  legal  howes  of  sale,  to  carry 
oat  his  parchase,  Martin  Honllban  informed 
the  trustee  that  he  did  not  Intend  to  pay  for 
tiie  pn^>aty,  bat  had  bid  upon  it  at  the  re- 
quest of,  and  for,  Thomas  Houlihan.  The 
trustee  thereupon  readvertlsed  the  property 
for  sale  on  the  first  Toes  day  In  Jane,  1894, 
at  the  expense  of  Martin  Houlihan,  on  which 
day  it  was  again  sold  by  the  same  auctioneer, 
and  Imocked  off  to  one  Kelly  for  94,£S. 
This  sale  was  duly  confirmed  by  the  superior 
court,  upon  petition  of  the  trustee  setting 
forth  tbe  foregoing  facts.  Doraett,  the  auc- 
tioneer, demanded  of  the  trustee  commissions 
amounting  to  $226.88,— half  of  that  sum  be- 
ing for  conducting  the  first  sale,  and  the  otb- 
a  half  for  tbe  second  sale,— which  sum  was 
included  in  the  bill  of  expenses  presented  to 
the  court  by  the  trnstee.  Thomas  Houlihan 
brought  his  petition,  alleging  that  tbe  auc- 
tioneer was  not  entitled  to  any  commission 
for  the  attempt  to  sell  In  May,  but  only  fn» 
the  sale  In  June,  and  praying  that  tbe  bill 
of  expense  be  reduced  to  the  extent  Indicated. 
The  petition  was  answ^ed  by  the  trnstee  and 
by  IHHwtt,  and  It  was  agreed  that  the  state- 
ments made  in  these  answers  were  true. 
From  Dorsett's  ifnswer.  In  addition  to  the 
Acts  already  set  forth,  it  appears  tliat  be- 
fOFe  the  first  advertisement  he  was  employed 
by  tbe  trustee  to  sell  the  property,  as  auc- 
tioneer, in  the  usual  manner  bt  such  sales, 
and  duly  exerted  himself  In  tbe  premises; 
that  it  is  Incumbent  upon  an  auctioneer,  not 
merely  to  put  up  and  cry  the  property  on 
the  sale  day,  but,  during  the  whole  of  the  ad- 
vertisement period,  to  make  personal  Inquiry 
as  to  probable  purchasers,  and  Inform  them 
of  the  time  of  sale,  as  well  as  to  do  all  things 
in  his  power  towards  bringing  about  the  sale 
at  tbe  fullest  price  obtainable  In  tbe  market; 
that  he  proceeded  to  do  these  things,  at  great 
labor  to  himself,  and  to  do  everything  in  bis 
oower  to  promote  tbe  sale  and  produce  a  full 
and  fair  price  at  tbe  first  sale;  that  tbe  prop- 
erty was  knocked  down  to  MartJn  Houlihan 
after  every  effort  heA  been  made  by  Dorsett 
to  procure  a  better  price,  and  afto*  bona  fide 
bids,  tbe  last  of  which,  befwe  that  of  Martin 
Houltlian,  was  $4,500;  that  Martin  Houlihan 
stood  well,  so  far  as  Dorsett  knew,  and  he 
believed  him  to  be  perfectly  responsible  and 
able  to  carry  out  any  contract  be  might  make 
for  the  purchase  of  property,  he  being  a  mas- 
ter mechanic  and  contractor  in  good  standing 
and  business  In  tbe  city;  that  Dorsett  felt 
perfectly  safe  In  knocking  down  the  property 
upon  his  bid,  aad  without  any  thought  that 


t  there  was  any  cohibinatlon  between  Martin 
and  Thomas  Houlihan,  or  tliat  the  purchase' 
money  bid  would  not  be  paid;  that  Dorsett 
discharged  his  whole  duty  as  auctioneer,  and 
made  a  bona  fide  sale  to  Martin  Houlihan, 
and  thereby  earned  his  legal  and  usual  com- 
mission as  auctioned;  that  It  Is  tbe  estab- 
lished custom  of  auctioneers  In  said  city  to 
charge  their  commlsslonB  upon  such  sales, 
whether  tbe  purchase  money  la  paid  or  not; 
that,  during  the  period  ot  the  second  adver- 
tisement, Dwsett  again  did  everything  in  his 
power,  and  discharged  bis  whole  duty,  in- 
framing  the  purchasers,  bringing  them  to  the 
sale,  and  endeavoring  to  make  a  full  and  fair 
sale  of  the  property;  -that  he  did  resell  the 
property  m  the  first  Tuesday  In  June,  and 
thereby  earned  his  commlssltm,  to  be  paid  by 
the  party  who  anployed  him  In  respect  to 
said  sale,  and  not  by  tbe  party  at  whose  risk 
the  sale  may  legally  have  been  made;  that 
while  Martin  Houlihan  may  be  liable  to  the 
estate  or  to  the  trustee  for  one  commis^on 
and  for  expenses,  and  for  tbe  amount  of  de- 
ficiency between  the  amounts  bid  at  tbe  two 
sales,  said  Martin  Houlihan  did  not  employ 
Dorsett  to  sell,  and  is  not  liable  to  him,  in 
any  respect,  by  reason  of  the  sale;  that  if 
the  property  was  not  sold  at  tbe  first  sale,  so 
as  to  relieve  the  estate  In  tbe  bands  of  the 
trustee  from  liability  for  two  sales,  this  was 
the  result  of  aJ  arrangement  between  peti- 
tioner In  this  proceeding  and  Martin  Hoalt- 
han,  and  not  In  any  req>ect-  of  the  conduct 
of  Dorsett,  who  should  not  be  made  to  suf- 
fer because  said  petitioner  combined  with  an 
Insolvent  purchaser  to  produce  a  sale  which 
could  not  be  carried  Into  effect,  and  to  cause 
the  re-employment  of  Dorsett  by  the  trnstee 
for  the  second  sale;  and  that  Dorsett  was 
wholly  without  fault  In  the  first  sale,  and,  If 
the  loss  should  fall  upon  one  of  two  Innocent 
parties.  It  should  not  fall  upon  him  who  bad 
no  part  In  bringing  It  about.  ,The  court 
granted  the  petition  of  Thomas  HouUban,  and 
Dorsett  ^c^ed. 

G.  N.  West,  tot  plaintiff  In  error.  Barrow 
&.  Osbom^  for  defendants  bt  error. 

PER  CURIAM.  Judgment  affirmed' 


(96  Qa.  759 
JONES  V.  HOWARD  et  al. 
(Supreme  Oourt  of  Georgia. .  April  1,  18^.) 
Distress  Wabbants — Entrt. 
The  registry  act  of  October  1.  1889,  does 
not  contemplate  or  require  that  a  distress  war- 
rant for  rent  shall  be  entered  upoa  the  gen- 
eral execution  docket  provided  for  by  section  2 
of  that  act  As  the  judge  b^w,  who  tried  the 
case  without  a  jury,  entertained  a  contrary 
view,  and  therefore  necesaarily  rendered  a  Judg- 
ment in  favor  of  the  prevailing  party.  Irrespec- 
tive of  the  disputed  questions  of  fact  Involved, 
there  should  be  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  CartersrlUd;  8, 
Attaway,  Judge. 
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Action  hetwten  T.  R.  Jones  and  W.  B. 
Howard  and  otbon.  There  was  a  Jndgmait 
for  the  lattw,  and  the  former  Mngs  otor. 
Rereraed. 

7.  M.  Moon,  for  plaintiff  In  arm.  John  W. 
AUn,  for  d^endants  In  error. 

PSBGUBIAM.  Jadgment  reversed. 


(96  Ob.  B6Q 

COHEN  T.  LA  ROOHm 
LA  BOCBB  T.  COHm 
(Stt^reme  Court  <rf  Geon^  Jan.  28,  1895.) 

Tbiai^Ihstrdctions— flTiSBsra— BDmOIKKGT. 

The  charge  o£  the  court  was  foil  and  ac- 
curate OS  a  whole.  There  was  no  error  in  that 
part  of  the  diarge  complained  of.  The  verdict 
was  stuiported  bj  the  evidence,  and  the  alleged 
newlj-oiscoveted  evidence  ia  not  of  such  a  char- 
acter aa'ought  to  have  produced  a  difEwent  ie> 
Bidt 

(Syllahns  1^  tlie  Court) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  B.  D.  La.  Roche  against  Jacob 
Cohen  oo  contract  Plaln^  had  judgment 
and  from  an  order  denying  a  new  trial  de* 
fendant  brings  error.  Plaintiff  excepts,  by 
cross  bill,  to  the  denial  of  a  motion  to  dis- 
miss the  motion  tor  a  new  trial.  Cross  bill 
of  exceptions  dismissed. 

The  following  Is  the  official  report: 

The  petition  of  La  Roche  alleged:  He  is 
a  real-estate,  stock,  and  bond  broker.  As 
such,  on  May  26,  1891,  Jacob  Coben  contract- 
ed to  pay  him  $500  upcHi  hlB  getting  Gazaway 
Hartrldge,  then  owner  of  some  of  the  stock 
and  bMids  of  the  Savannah  Times  Pabllsb- 
ing  Company,  to  aeil  to  Cohen  all  of  Hart- 
ridge's  stock  and  bonds  hi  that  company  for 
$5,000.  In  pursuance  of  the  contract  peti- 
tioner succeeded  in  getting  Hartrldge  to  con- 
sent to  seil  the  stock  and  bonds  at  95.000 
to  Cohen,  and  on  May  26,  1891,  Hartrldge 
was  ready,  willing,  and  able  to  and  did  sell 
said  stock  and  bonds  at  said  price  to  Cohen, 
but  Cohen  refuses  to  pay  petitioner  the  $500, 
or  any,  part  of  it 

Upon  the  trial,  La  Roche  testified:  "Cohen 
approached  me,  and  aaked  me  If  I  thought 
the  Times  could  be  bought  I  toid  him  I 
did  not  know,  but  would  see.  I  called  on 
Hartrldge,  and  he  said  at  that  time  he  would 
Tiot  seU.  He  did  not  make  the  success  of 
The  paper  he  expected,  and  came  to  me  one 
day,  and  said  tie  thought  If  he  could  get  his 
price  for  the  Times  he  would  seU.  I  went 
to  Cohen's  house,  and  ixAA  blm  I  thought  I 
could  buy  the  p^ier  tot  him.  He  said  he 
thought  It  was  a  great  thing.  We  agreed 
upon  $500  as  a  proper  amount  for  me  to  get 
If  I  got  the  property  at  the  price  be  was  will- 
ing to  pay  for  It  I  succeeded  in  getting  It 
for  $5,000.  Hartrldge  owned  the  controlling 
^terest  In  the  Times  Company.  The  sale 
took  place  In  my  office,  about  May  26,  1801, 


in  the  presence  ot  Platsh^  Cohen.  Hart- 
ridge,  and  myself.  The  sale  was  closed  by 
Cohen  directing  a  ticket  of  sale  to  be  writ- 
ten, and  Platshek  signed  It  I  believe  Elart- 
ridge  wrote  it  It  was  written  at  Oohen'a 
dictation.  Cohen  was  the  purchaser.  I  had 
nothing  to  do  with  that  because  my  con- 
tract was  ended  when  Hartrldge  agreed  to 
take  the  price  oCFered  by  Cohen.  I  think 
there  was  $1,000  paid,  and  240  shares  ot 
stock  transferred  in  blank.  Payment  of  ray 
commission  was  not  d^;»endent  on  formation 
of  a  stock  company  by  Cohen.  Cohen  en- 
gaged me  to  do  certain  work,  a|id  I  did  it 
When  I  got  Hartrldge  to  agree  to  sell  tot 
$5,000,  my  contract  was  ended.  My  first 
conversation  was  with  Cohen,  and  I  then 
saw  Hartrldge.  and  he  wouldn't  think  of  sell- 
ing. Cohen  always  wanted  the  property.  1 
have  genoally  acted  as  Hartrldge's  broker. 
Cohen  came  to  see  me  first  That  was  eight- 
een months  before  the  thing  was  finally  con- 
summated. There  was  no  written  agree- 
ment between  me  and  Cohen.  X  suppose 
Platshek  represented  Cohen  as  his  broker  in 
the  Interview  at  my  office..  Cohen  had  two 
brokers  in  that  transaction,  which  Is  very 
frequently  the  case.  I  bought  the  i^perty 
for  him.  He  may  have  engaged  Platshek  to 
seQl  it  I  k^t  a  copy  of  the  ticket  of  sale, 
but  Hartrldge  wanted  to  use  it,  and  I  let 
him  have  it  He  said  he  wanted  to  sue 
Cohen  for  specific  performance.  Don't  think 
he  sued  Cohen.  I  suppose  Plateh^  signed 
his  name  individually  to  the  ticket  of  sale. 
The  witness  Identified  his  signature  to  power 
of  attorney  transferring  stock,  dated  June  5, 
1891,  for  the  transfer  of  capital  stock  of  the 
Times  Publishing  Company  owned  by  Hart- 
rldge." This  power  of  attuney  was  given 
by  Hartrldge  to  Ia  Roche,  authorizing  him  to 
transfer  200  Shares,  and  was  attested  by  L& 
Roche  as  notary  publla  Witness  further 
testified:  "That  certificate  r^resents  all  the 
stock  I  was  auth(Hlzed  to  transfw.  At  tliat 
time  $1,000  was  paid  on  account  of  the  sale. 
The  check  or  money  was  paid  by  Platshek." 
Witness  Idaitified  Hartrldge's  signature  on 
back  of  the  check  for  $1,000. 

Hartrldge  testified:  "In  May,  1891.  I  sold 
some  of  the  stock  and  bonds  of  the  Times 
Publishing  Company.  I  had  some  negotia- 
tions with  Cohen  relative  to  the  same.  What 
led  up  to  It  was  La  Roche  asking  me  If  I 
would  s^l  my  interest  in  the  Timea  I  did 
not  know  then  that  I  would,  and  It  was  a 
long  time  before  I  made  up  my  mind  to  sell. 
In  May.  1601,  La  Roche  toiA  me  he  could 
sell  the  paper.  The  first  I  heard  of  Platshek 
was  In  La  Roche's  office,  when  Platshek 
came  in,  and  said.  *My  uncle  sent  me  here, 
and  he  will  give  yon  $6,000  fw  your  Interest* 
La  Roche  told  me  who  his  principal  vras.  1 
said,  'Let  Mr.  Cohen  come  down  hm,'  and  be 
w^t  up  to  C(^en*8  house,  and  brought  him 
down  to  the  office.  Then  we  had  some  dis- 
cussion. Cohen  wanted  to  wait  until  the 
next  day.   I  said,  'No,  if  you  want  to  buy,, 


Digitized  by  Google 


Gb.) 


COHEN  V.  LA  BOGHE. 


293 


70U  will  have  to  bay  now.*  I  knew  nothliiff 
of  Platsbdc  whaterer,  and  bad  no  tranaac- 
tloa  with  him  ancli  as  he  has  testified  to. 
Platshek  wrote  the  bill  of  sale.  It  was  writ- 
tecL  for  Cohen,  who  was  standing  by.  Plat- 
Bhek  signed  It  In  bis  individual  name.  It 
was  a  cash  transaction.  I  made  no  objec- 
tion to  his  signing  the  ticket,  because  I 
thonght  the  mtmey  was  to  be  paid.  Cohen 
was  standing  In  the  back  rooDL  He  was  the 
<mlf  man  I  was  dealing  with.  The  stock  was 
□ot  delivered  to  Cohen.  Cohen  said,  *I  will 
give  yttn  $1,000  In  a  day  or  so,  and  the  bal- 
ance in  a  few  days,'  and  I  said  that  was  per- 
fectly satisfactory.  I  got  $1,000  from  Plat- 
sbek,  bat  don't  know  where  It  came  from. 
C(^en  never  paid  me  any  money.  A  day  or 
two  passed,  and  Oohen  didn't  keep  his  en- 
gagement. Other  parties  were  after  me  for 
the  paper.  I  found  I  could  not  get  my  mon- 
ey from  Cohen,  and  told  La  Roche  I  wanted 
to  sell  the  property  at  Cohen's  risk.  The 
contract  never  was  carried  out  by  Cohen. 
As  to  my  not  delivering  Uie  $2,000  of  securi- 
ties Z  had  pledged,'  the  bank  was  perfectly 
willing  to  give  me  the  securities  if  I  were 
going  to  get  $5,000  with  which  to  take  up  my 
loan.  That  was  understood,  and  no  point 
was  made  upon  it.  Platshd^  always  knew 
I  was  willing  to  deliver  the  bonds  at  any 
time.  They  were  pledged  for  $1,200.  I  nev- 
er saw  Cavanaogh  In  my  life,  and  had  noth- 
ing to  do  with  him.  The  first  I  knew  of  his 
being  substituted  was.  I  think,  on  June  5, 
1891.  I  gave  the  Ucket  of  sale  to  a  friend, 
with  instructions  to  sue  Cohen,  and  some 
months  afterwards  he  returned  it,  with  some 
excuse  abont  not  wishing  to  Interfere  with 
another  attorney's  business.  I  have  looked 
for  it,  but  cahnot  find  It  Cavanaugb  paid 
me  $2,750.  I  did  not  pay  La  Roche  anything 
for  selling  the  Times  to  Cohen.  La  Roche 
scdd  two  pieces  of  pr<^rty  for  me.  I  made 
his  omce  my  headquarters.  He  is  not  my 
broker  in  this  transactlfHi.  Cohen's  name  did 
not  appear  in  the  ticket  of  sale,  and  it  'was 
not  signed  by  Platshek  as  agent  La  Roche 
did  not  sign  it  I  paid  La  Roche  $400  for 
going  to  Angusta  for  me,  and  for  maltiBg 
sutwequent  sale  to  Cavanaugh,  who  was  to 
pay  $4,000.  Cohen  did  not  state  to  me  what 
his  object  in  purchashig  was." 

La  Roche  further  testified  that  Platshek 
never  spoke  to  him  about  buying  the  Times; 
that  he  never  knew  Platshek  wanted  the  pa- 
per, and  never  knew  Platshek  in  the  matter 
atalL 

Cohen  testified:  "La  Roche  came  to  my 
bouse,  and  said  he  had  the  Times  Publishing 
Company  for  sale.  That  If  I  could  get  up  a 
stock  company,  there  was  money  In  It  and 
that  he  wanted  to  make  $500.  I  told  him  1 
would  try  it  and  I  saw  several  gentlemen, 
and  among  them  Mr.  Da  BIgnon.  The  stock 
company  was  not  formed.  I  entered  Into  no 
agreement  with  Hartrldge  for  the  purchase 
of  bis  stocks  and  bonds  of  the  Tlmos  C<MQa- 
pany.  I  was  at  La  Roche's  ofllce  about  May 


20,  ISQL  when  It  Is  claimed  an  agreement 
was  made  for  sale  of  Hartridge's  interest 
Platshek  and  Hartrldge  made  some  agree- 
ment between  them.  What  it  was  I  do  not 
(mow.  I  had  nothing  to  do  with  It  I  did 
not  autliorize  or  Instruct  Platshek  to  make 
or  sign  any  agreement  for  me  relative  to  the 
purchase,  and  be  did  not  sign  any  paper  as 
my  agent  Cavanaugh,  I  think,  bought  the 
stocks  and  bonds  of  Hartrldge  at  that  time, 
though  Platshek  acted  as  his  ag^t  I  do 
not  remember  bow  long  before  the  sale  It 
was  La  Roche  called  on  ma  It  was  before 
Cavanaugh  bought  the  stock.  I  told  La 
Roche,  If  a  stock  company  could  be  formed, 
he  could  make  $500.  The  price  was  not  stat- 
ed. The  company  was  to  pay  La  Roche  $500. 
I  sometimes  lend  Platshek  money.  I  did  not 
say  I  would  furnish  him  the  money  to  buy 
the  Times.  The  day  the  sale  was  made.  La 
Roche  called  for  me.  His  business  was  the 
same;  that  is,  to  form  a  stock  company.  I. 
didn't  know  what  Platshek  had  to  do  with 
It,  unless  to  buy  the  stock  from  Cavanaugh. 
Hartrldge  never  spoke  or  wrote  to  me  atwut 
enforcing  any  contract  for  specific  perform- 
ance of  that  agreement  He  has  not  done 
it" 

Platshek  testified:  "When  the  agreement 
was  made  for  purchase  of  Hartridge's  stock 
and  bonds,  I  represented  myself.  Did  not 
represent  Cohen  In  any  respect,  and  had 
uo  previous  understanding  with  him  In  ref- 
erence to  representing  him  in  the  matter. 
Hartrldge  drew,  up  the  agreement.  It  did 
not  contain  Cohen's  name,  and  I  signed  it 
individually;  not  as  Cohen's  agent.  I  was 
the  purchaser,  and  did  not  Iwrrow  any 
money  from  Cohen  to  pay  for  the  purctiase. 
Hartrldge  did  not  carry  out  bis  part  of  the' 
agreement  I  made  -a  demand  for  the  bonds 
on  La  Roche,  who  represented  Hartrldge. 
Both  of  them  had  been  after  me  a  good 
many  times,  and  I  told  them  to  deliver  the 
securities,  and  I  would  pay  the  money. 
There  were  201  shares  of  stock  and  $2,000 
in  bonda  Hartrldge  could  not  deliver  the 
bonds,  because  he  had  hypothecated  them 
in  a  bank.  I  made  several  requests  for  them 
on  behalf  of  Cavanaugh,  to  whom  I  had  sold 
my  interest.  I  represented  Cavanaugh  as  a 
money  broker  to  pay  for  the  stock.  He  gave 
me  certain  shares  in  a  real-estate  company 
to  hypothecate." 

Defendant  Introduced  note  dated  June  3, 
1881,  given  by  Platshek  to  a  bank  for  $1,500» 
stating  that  35  shares  of  the  real-estate  com- 
pany were  pledged  to  secure  Its  payment; 
and  Platshek  testified  this  was  the  stock  on 
which  he  borrowed  tlie  money,  and  the  stock 
which  he  hyi>othecated  was  not  the  property 
of  Cohen.  Defendant  also  Introduced  check 
for  $1,000,  payable  to  Hartridge's  order, 
drawn  on  the  same  bank  June  3,  1801,  sign- 
ed by  Platshek,  and  Indorsed  by  Hartrldge; 
and  check  of  the  same  date,  on  the  same 
bank,  for  $500,  payable  to  the  order  of  Cav- 
anaugh, and  signed  by  Platshek.  Platshek 
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testified  that  the  first  of  these  was  the  check 
he  gave  HartrldKe  In  payment  for  the  stock 
on  behalf  of  GaTanangh,  and  the  latter  was 
the  check  he  gave  CaTanaugh  for  the  differ- 
ence l>etween  said  $1,000  and  the  $1,500  he 
raised  on  Cavanaagh's  stock  for  Gavanaugh. 
He  further  testified:  "I  had  an  understand- 
ing  with  Hartrldge,  through  his  broker.  La 
Roebe.  The  price  agreed'  upon  was  ¥5,000. 
I  always  go  to  his  place,  and  he  knew  I  was 
after  the  Times  for  a  long  time.  La  Roche 
called  upoa  me  to  sell  me  the  stock,  etc.,  be- 
cause he  knew  I  was  in  the  market  He. 
called  on  me  as  many  times  as  I  called  on 
him.  Cohen  used  to  call  at  my  office  every 
day,  to  see  If  there  was  anything  on  hand. 
He  called  on  me  the  day  of  the  sale.  Wh&a 
1  signed  the  ticket  of  sale,  he  was  standing 
in  the  room.  I  couldnt  say  whether  be 
heard  any  part  of  the  conversation  or  not  I 
told  Hartrldge  to  draw  the  paper  up.  He 
asked  how  I  wanted  It  drawn,  and  I  said, 
'Ton  draw  it  up,*  and  he  wrote  it  out  Ck)hen 
may  have  had  an  idea  of  what  was  going  on. 
He  was  not  going  to  leoA  me  the  money  for 
that  specific  purpose,  and  did  not  lend  me 
any  money  upon  the  transaction.  I  paid  the 
¥1,000  for  Cavanaugfa,  not  for  myself.  My 
Idea  in  buying  the  paper  was  that  I  saw  an 
opportunity  to  make  some  money.  Cohen 
did  not  dictate  the  ticket  of  sale.  Hartrldge 
wrote  It  out  I  signed  it  first  BJid  he  signed 
after  me.  At  that  time  Cohen  was  talking 
to  La  Roche.  Hartrldge's  statement  that  I 
met  him  a  short  time  before  the  transaction, 
apd  told  him  my  uncle  was  willing  to  pay 
him  $5,000  for  the  paper,  is  not  true." 

Defendant  introduced  testimony  showing: 
The  stock  books  of  the  Times  Company  show 
that  on  May  26,  1891,  Hartrldge  owned  197 
shares  of  the  capital  stock,  and  on  June  4, 
1891,  201  shares,  and  that  on  the  latter  day 
Hartrldge  transferred  201  shares  to  Car- 
anaugh;  the  certificate  Issued  to  Cavanaugh 
for  the  same  being  dated  June  6,  1881,  and 
signed  by  Hartrldge  as  president,  and  an- 
other as  secretary  and  treasurer.  The  books 
show  no  transfer  of  any  shares  of  the  stock 
of  the  company  to  Cohen  at  any  time,  or  that 
he  ever  owned  any.  On  June  3,  li891,  the 
wife  of  J.  F.  Cavanaugh  was  the  owner  of 
35  aliares  of  the  stock  of  the  real  estate 
above  mentioned^  and  the  secretary  of  that 
company  testified  he  understood  this  stock 
was  pledged  to  the  bank  by  Platshek,  ber  at- 
torney, to  secure  payment  of  $1,500  borrowed 
from  the  bank.  Defendant  also  Introduced 
certificate  Issued  June  3,  1891,  by  the  Times 
Publishing  Company,  signed  by  Hartrldge, 
Its  president  and  another  as  secretary  and 
treasurer,  showing  that  Hartrldge  was  the 
owner  of  201  shares  of  its  capital  stock;  on 
the  back  of  which  certificate  was  the  power 
of  attorney  above  referred  to.  Also  letter  of 
Mr.  Du  Bignon,  stating  that  prior  to  the  time 
Hartrldge  parted  with  the  control  of  the 
property  Cohen  called  upon  him  relative  to 
the  formation  of  a  stock  company  to  pur- 


chase same,  and  mentioned  several  parties 
whom  be  Intended  seeing  or  had  seen. 

There  was  a  verdict  for  plaintiff  for  the 
amount  sued  for,  and,  defendant's  motion 
for  new  trial  being  overruled,  he  excepted. 
The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, ete.  Also  because  the  court  erred  In 
charging:  "If  La  Roche  did  get  Hartrldge  to 
agree  to  sell  to  Cohen  his  stock  and  bonds 
for  the  sum  of  $5,000,  and  Cohen  called  at 
his  office  for  the  purpose  of  having  the  sale 
drawn  up,  and  that  while  there  Cohen  sob* 
stituted  some  other  purchaser;  if  you  b^eve 
Platshek  was  substituted  by  Cohen  in  place 
of  himself;  and  If  you  further  believe  that 
Cohen  asked  for  several  days  in  which  to  get 
up  the  purchase  money,  and  that  this  was 
consented  to  by  Hartrldge,  and  that  he  was 
then  in  a  situation  to  deliver  the  stocks  and 
bonds,— thra  the  plaintiff  would  be  entltied 
to  a  verdict"  Alleged  to  be  error,  because 
not  warranted  by,  or  applicable  to,  the  evi- 
dence, and  baving  a  tendency  to  mislead  the 
Jury. 

Because  of  newly-dlscovered  evidence.  In 
support  of  this  ground  defwdant  produced 
the  affidavit  of  0'Conn<Hr;  one  of  his  attor- 
neys, to  this  effect:  At  or  about  the  date 
when  the  stock  and  bonds  of  Hartrldge 
were  purchased  by  Cavanaugh,  the  latter 
called  at  deponent's  office  frequently,  aod 
transacted  some  of  his  private  business 
there,  but  has  been  out  of  the  state  over  two 
years,  and  his  wbo^abouts  are  not  known. 
Since  the  trial,  dc^nent  had  occasion  to  look 
up  a  paper,  which  necessiteted  a  search  of 
all  the  papers  In  the  office,  and  during  the 
same  came  across  the  papers  attached  to  this 
affidavit  which  Cavanaugh  evidently  put 
away  in  a  remote  place  In  the  office  wltbout 
informing  deponent  thereof.  Deponent  man- 
aged and  tried  the  case,  used  due  diligence 
to  discover  evidence  and  prepare  for  the  trial, 
and  was  totally  Ignorant  of  the  existence  of 
these  papers.  The  papers  attached  were: 
Receipt  from  Hartrldge  to  Platehek,  June  3, 
1891,  for  $1,000,  on  account  of  the  purchase 
money  of.  200  shares  Times  stock,  and  $2,- 
000  bonds  of  same  company,  "Balance,  $4,- 
000,  to  be  paid  on  signing  of  the  proper  pa- 
pers." Also  letter  of  the  same  date,  from 
the  secretary  and  treasurer  of  the  Times 
Company  to  Platshek  and  Cavanaugh,  stat- 
ing that  he  found  the  assets  of  the  Times  to 
be  $5,387.06,  and  liabilities  $4,500;  that  Hart- 
rldge told  the  writer  Hartrldge  was  to  as- 
sume all  UabilltlM  and  collect  assets,  and  he 
would  give  Hartrldge,  that  afternoon,  a  com- 
plete list  of  said  liabilities.  This  letter  was 
dated  1  p.  m.  (Hartrldge  had  testified  that  It 
was  about  12  o'clock  in  the  morning  when 
Platshek  came  to  La  Roche's  office  and  said 
his  uncle  sent  him  and  would  give  $5,000  for 
Hartrldge's  Interest)  Also  receipt  signed  by 
Hartrldge,  and  attested  by  La  Roche,  dated 
June  8, 1891,  to  Cavanaugh.  for  $1,500,  on  ac- 
count 200  shares  and  $2,000  Times  bonds,  "as 
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per  bill  of  sale.**  Also  receipt  signed  by 
Hartridge,  dated  Jane  22, 1891,  to  Cavanangh, 
for  $250  on  account  pnrchaae-money  stock 
and  bonds  of  the  Times  Publishing  Company 
"per  sale  tlclEet"  Movant  also  produced  the 
affidavit  of  the  other  of  his  counsel  that  the 
newly-discovered  testimony  was  unknown  to 
Um  before  the  trial;  and  affidavit  of  mov- 
ant that  he  was  Ignorant  of  said  testimony 
before  the  trial,  and  had  used  due  diligence 
In  assisting  his  counsel  in  preparing  the  case 
for  trial. 

The  case  was  tried  March  23,  1893,  at  the 
February  term  of  the  court,  and  motion  for 
new  trial  filed  at  the  same  term,  April  21, 
18d3,  on  which  day  a  brief  of  the  evidence 
was  filed,  which  respondent's  counsel  had 
agreed  to  in  writing  as  a  correct  brief  of  the 
evidence^  On  April  21, 1893,  the  court  grant- 
ed an  order  that  movant  have  leave  to  amend 
the  motion  by  adding  other  grounds  at  any 
time  before  the  hearing,  and  that  the  mo- 
tion be  heard  at  any  time,  in  term  or  vaca- 
tion, on  five  days'  notice  to  either  side;  this 
order  to  operate  as  a  supersedeas  until  fur- 
ther order.  At  the  November  term,  1893,  the 
May  and  July  terms  having  Intervened  with- 
out a  hearing,  the  motion,  at  the  request  of 
respondent's  counsel,  was  set  down  for  hear- 
ing on  December  9tb.  On  tbat  date  It  was 
postponed  to  December  16,  1893,  at  which 
time  respondent's  couDsel  moved  the  court 
to  dismiss  it,  because  service  of  the  rule  nisi 
was  never  made  nxKxn  plalntut,  and  because 
plaintiff  had  never  waived  service  of  the  rule 
nisi  and  grounds  for  a  new  trial.  The  motion 
to  dismiss  was  ovemded,  to  which  mllng,  by 
cross  bill  of  exceptions,  plaintiff  excepted. 

O'Connor  &  O'Byme,  for  plaintiff  in  oror. 
McAlpln  &  La  Rocbe,  for  defendant  in  error. 

PEROUBIAM.  Jndgmoit  afilrmed. 


(96  Oa.  C6S) 

ATERS  et  al.  v.  McCALLA.  Mayor,  et  aL 
(Sapreme  Court  of  Geor^.  Feb.  IS,  1895.) 
McKiciPAL  CoBFOBATioNa— School  Tax — Adthob- 

ITT  TO  liBVT— CON8TBUOTION  OF  StATUTK. 

1.  The  l^islative  scheme  for  the  establish- 
ment and  maintenance  of  a  system  of  public 
Bchools  in  the  cilr  of  Conyers,  as  expressed  in 
the  act  approved  September  11,  1886  (Acts  1889, 
p.  1287),  contemplates  the  exercise  by  the  munici- 
pal autborities  of  the  power  to  raise  revenue  for 
that  imrpose  either  by  taxation  or  the  issue  of 
Iwnds,  or  both.  In  the  former  case  the  power 
ifl  derived  from  the  provisions  of  the  act  itself, 
after  its  adoption  in  the  manner  prescribed  in 
section  10,  withoat  any  further  approval  by  a 
popolar  vote.  In  the  latter,  a  separate  vote  of 
the  people,  in  addition  to  that  adopting  the  act, 
is  necessary  to  confer  the  power.  Where,  there- 
fore, an  election  was  held  in  conformity  with  the 
provisions  of  the  act  for  the  purpose  of  deter- 
mining whether  It  should  go  into  effect,  and  the 
popular  vote  waa  in  faVor  of  the  establishment 
of  the  system  of  schools  provided  for,  the  mayor 
and  Goondl  may  lawfully  levy  an  annual  tax, 
"not  to  exceed  five-tenths  of  1  i)er  cent.,  on  the 
taxable  property  of  said  city,  for  the  purpose  of 
pstablishing    and    maintaining    said  public 
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schools,"  notwithstanding  the  fact  that  at  an- 
other eiectioD  held  for  the  purpose  of  determin- 
ing whether  or  not  the  munioipal  authorities 
tohonld  also  issue  bonds  the  popular  vote  was 
axainst  the  issuing  of  the  same.  The  denial  of 
the  power  to  issue  t)onds  in  no  manner  impairs 
or  interferes  with  the  exercise  of  the  power  to 
tax  expressly  conferred  by  the  terms  of  the  act, 
after  its  ratification  by  the  people. 

2.  Under  the  facts  disclosed  in  the  record, 
the  court  did  not  err  in  refnung  ihe  injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bockdale  coun- 
ty; R.  H.  Clark,  Jndge. 

Petition  by  F.  H.  Ayers  and  others  against 
A.  0.  McCalla,  mayor,  and  others,  for  Injunc- 
tion. There  was  a  Judgment  for  defendants, 
and  plaintiffs  bring  error.  Affirm^. 

Hie  following  Is  the  cMcial  report: 

The  petltlMi  of  Ayers  and  others  against  the 
mayor  and  aldermen  of  Conyers  prayed  tor 
an  Injunction,  as  will  hereafter  appear.  T^e 
hearing  tor  temporary  Injnnctlon  was  upon 
the  iwtition  and  amendments,  the  answer  of 
'defendants  and  amendmrat  thereto,  and  a  de- 
murrer. The  Injunction  was  denied,  to  which 
ruling  petitioners  excepted. 

The  petition  alleged:  Fetltlono^  are  citi- 
zens of  Conyers,  and  property  owners  and 
taxpayers  In  said  town.  The  town  Is  duly  in- 
cor[>orated  under  the  name  of  the  dty  of  Con- 
yers, and  its  authorities  have  authority  to 
tax  Its  citizens  to  maintain  the  city  govern- 
ment, which  will  fully  appear  by  its  charter 
to  the  court  shown.  The  mayor  and  alder- 
men, on  the    day  of   ,  1894,  as- 
sessed petitioner  and  all  reeid^ts  of  the  town 
subject  to  a  taxation  45  cents  on  the  $1(X) 
worth  of  property  for  taxes  for  educatlOTjal 
purposes,  and  to  maintain  a  public  school  at 
the  expense  of  all  the  taxpayers  of  the  town 
for  1894.  Said  assessment  was  Illegal,  and 
without  authority  of  the  qualified  voters  of 
the  town,  as  expressed  at  an  election  held 
for  that  purpose  on  the  day  of  Decem- 
ber, 1893.  The  mt^or  and  aldermen  threat- 
ened to  enforce  the  collection  of  said  tax.  and 
win  collect  the  same  within  the  next  60  or  90 
days  unless  restrained.  Petitloneis  file  thte 
suit  <m  behalf  of  themselves  and  all  others 
who  may  draire  to  be  made  parties  to  the 
same,  and  pray  for  temporary  and  perpettial 
in]  unction  to  restrain  defendants  from  col- 
lecting the  tax  so  assessed,  and  f<v  the  pur- 
pose aforesaid.  This  petition  waa  filed  Oc- 
tober 8,  1894,  By  amendment  it  was  alleged: 
By  an  act  approved  September  11,  1889  (Acts 
1889,  p.  1287),  the  establishment  of  public 
schools  for  the  city  of  Conyers  was  author- 
ized. This  act  and  system  of  pabllc  schools 
provided  by  it  was,  for  their  approval  and 
adoption,  submitted  to  the  voters  of  the  city 
at  an  election  held  on  the  first  Saturday  In 
December,  1889,  at  which  election  said  school 
system  was  rejected.  On  SeptembCT  16,  1893, 
said  questions  wae  again  submitted  to  the 
voters  of  the  city  at  an  election  held  on  that 
day  and  year,  at  which  said  act  and  school 
system  were  adopted.  A  board  of  commls- 
Biouere  was  then  duly  elected  to  carry  out  the 
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purposes  and  provisions  of  the  act  (naming 
the  members  of  the  board),  who  are  now  ex- 
ercising the  functions  of  said  office.  The 
board,  under  section  6  of  the  act,  established 
separate  poblic  schocJs  for  whites  and  binckB: 
said  schools  to  be  maintained  oat  of  funas 
arising  from  taxation  bonds,  and  out  of 
which  lots  and  suitable  building  were  to  be 
selected  and  erected  and  furnished,  this  being 
the  only  means  by  which  funds  were  to  be 
raised  for  the  payment  of  teachers  and  other 
expenses.  The  mayor  and  aldermen.  In  order 
to  raise  funds  as  provided  by  section  6  of  the 
act,  under  sections  11  and  12  of  the  act,  on 
December  2,  1893,  submitted  the  question 
whether  taxation  bonds  should  be  Issued  for 
the  purpose  of  maintaining  said  schools,  and 
with  which  to  secure  suitable  lots  and  build- 
ings, and  to  furnish  and  equip  the  same,  as 
provided  by  section  6;  and  at  an  election 
then  held  the  taxation  bonds  were  rejected, 
two-thirds  of  the  voters  of  the  city  not  having 
voted  for  their  Issne.  In  violation  of  said 
section  and  of  article  7,  8  7,  par.  1,  of  the  con- 
stitution of  the  state,  defendants  have  levied 
a  tax  for  school  purposes  tmder  said  act,  the 
same  not  being  for  temporary  loans  to  supply 
casual  deficiencies  of  revenue.  Defendants  pre- 
tend to  have  autnorlty  to  levy  said  tax  under 
section  7  of  the  act,  which  section  does  au- 
thorize defendants  to  levy  and  collect  a  tax, 
In  addition  to  that  already  allowed  by  law, 
not  to  exceed  five-tenths  of  1  per  cent,  on  the 
taxable  property  In  the  city,  for  the  purpose 
of  maintaining  said  schools.  Petitioners  sub- 
mit that  this  section  only  applies  to  and  em- 
powers defendants  to  levy  taxes  to  pay  the 
taxation  bonds  issued  under  the  act,  and  that, 
if  any  other  authority  is  given  by  said  act 
and  section,  said  section  7  Is  in  violation  of 
the  constitution  as  above  set  forth,  and 
schools,  under  the  act,  cannot  be  maintained 
except  by  issuing  taxation  bonds,  and  levy- 
ing a  tax  to  pay  the  same.  The  demurrer 
was  upon  the  grounds  of  want  of  equity  and 
Insufficlraicy  in  law.  Further,  that  plaintiffs 
had  totally  failed  to  set  out  any  reason  why 
the  assessment  as  mentioned  was  illegal, 
without  authority  of  the  qualified  voters  at 

an  election  held  for  that  purpose  on  the  

day  of   ,  1893;   and  wholly  failed  to 

show  any  reason  why  .the  taxes  assessed 
should  not  be  collected.  Further,  that  peti- 
tioners wholly  failed  to  show  that  there  were 
any  other  dissatisfied  taxpayers  of  the  town 
who  wish  to  be  made  parties.  The  answer, 
briefly  stated,  was:  It  is  admitted  that  peti- 
tioners have  filed  this  suit  In  their  own  be- 
half, but  not  that  they  did  so  In  behalf  of 
othere.  Under  the  act  mentioned,  an  election 
was  had  on  September  18,  1893,  when  the 
public  -  school  system  was  voted  on  and  was 
adopted  by  two-thirds  of  the  qualified  voters 
of  the  city.  Under  the  act  and  said  vote, 
public  schools  were  established,  and  opened 
to  all  the  children  of  both  colors  of  school  age 


In  the  city  on  January  31, 1894,  and  have  been 
conducted  under  the  act  since  that  time,  with- 
out opposition  or  formal  objection  from  any 
of  the  cltizais  or  from  complainants.  All  of 
complainants,  except  probably  Almand,  voted 
In  the  election  to  establish  the  schools;  and 
at  a  subsequent  election,  held  December  2, 
1893,  to  provide  for  the  Issuing  and  sale  of 
bonds  as  provided  by  the  act,  the  following 
named  complainants,  to  wit,  J.  O.  Stephenson 

and  ,  petitioned  for  an  order  to  submit 

the  question  of  schools  or  no  schools  and 
bonds  or  no  bonds  to  the  qualified  voters  of 
the  dty.  Complahiants  have  made  no  com- 
plaint as  to  the  establishment  of  the  public 
schools,  so  far  as  defendants  are  Informed 
and  believe;  and,  to  carry  the  public  school 
system  into  effect,  contracts  have  been  made 
with  the  teachers  thereof,  and  buildings  for 
that  purpose  have  been  secured  at  ex[>ense; 
the  contracts  with  the  teachers  commencing 
at  the  time  the  schools  were  opened,  and  to 

continue  till   ,  at  an  average  cost  of 

about  $320  per  month,  and  to  meet  said  ex- 
penses of  the  schools  the  taxes  have  been 
levied  which  are  now  complained  of.  For 
complainants  now  to  have  the  injunction 
^^nted  would  totally  defeat  the  object  of 
said  public  school  system,  so  legally  estaln 
llshed,  and  proposed  to  be  carried  fully  into 
effect;  and,  should  defefidants  be  restrained 
In  the  collection  of  the  funds  to  support  the 
schools,  would  be  to  defeat  the  teachers  in 
getting  pay  for  their  services,  or  throw  the 
burden  thereof  unjustly  upon  others,  which 
would  be  conducive  to  great  loss,  trouble,  ex- 
pense, ete.  By  amendment  it  was  alleged: 
The  question  of  bonds  or  no  bonds  was  sub- 
mitted to  the  qualified  voters  at  the  time 
mentioned,  and  the  bonds  failed  to  receive  a 
two-thirds  majority  of  the  votes,  but  defend- 
ants deny  that  the  sale  of  bonds  was  intend- 
ed for  any  other  purpose  than  to  pi'ocure  suit- 
able lots  and  buildings  and  equip  the  same, 
as  set  forth  in  section  11  of  said  act.  De- 
fendants have  not  violated,  nor  do  they  in- 
tend to  violate,  sections  6,  11,  and  12  of  the 
act,  or  article  7,  S  7,  par.  1,  of  the  constitu- 
tion, but  they  are  acting  In  compliance  with 
the  act,  and  by  authority  of  said  sections,  and 
not  in  violation  of  the  constitution.  They 
are  attempting  to  collect  the  tax  for  educa- 
tional purposes,  for  the  purpose  of  maintain- 
ing the  schools,  but  deny  that  the  taxation 
for  said  purpose  Is  to  pay  taxation  bonds. 
The  taxation  sought  is  for  the  purpose  of 
establishing  and  maintaining  public  schools, 
as  specified  In  section  7  of  the  act,  and  Is  not 
violative  of  the  act  nor  of  the  couBtltatlon. 

Jas.  C.  Barton  and  John  A.  Wlraiar.  for 
plaintUb  In  error.  A.  C.  McCalla.  Gea  W. 
Gleaton,  and  Glenn  &  Irwin,  for  defwdants 

in  fanxx, 

FER  CURIAM.  Judgment  afiSrmed. 


Digitized  by  Google 


ami 


If  QOBB  0.  SMITH. 


2S7 


(M  Oa.  TR) 


BIOEBN  T.  STATB. 


(Boprem*  Court  of  Q«orslm.  April  ID,  180S.) 

FoHOBBT— SoFnoniicT  or  iMDionmra. 

An  Indictment  charging  that  tlw  acciued 
did  "make  and  forge  the  following  check  for 
moDey,  to  wit: 

*'  *No.  26.       Marietta,  Oa.,  Jolr  ITtb,  1891. 

"  The  Fint  Natioiuu  Bank:  Pa;  to  the  or> 
d«r  of  Mr*.  Anna  I^oni  twenty-five  dollar* 

OO/IOO. 

126  00/100  B.  C.  HendeTBon.' 

— Meaning  G.  B.  Hendsion,  of  tite  firm  of  Hen- 
derson and  Anetin,"  etc-,  ia  not  a  good  indict- 
ment for  forgery.  It  doe*  not  charge  the  for- 
gery of  the  name  of  any  person  alleged  to  be 
actually  In  existence,  bu^  at  most,  on^  charges 
a.  mere  intention  to  forge  the  name  of  a  real 
person  bearing  the  name  of  C.  E.  Henderson, 
and  shows  oq  its  face  that  this  intention  failed 
of  acGompUshmMit.  Simmons^  O,  dissenting. 
(Syllabu  by  tho  Ooort) 

Error  from  snperlor  comt,  Fulton  county; 
R.  H.  dai^  Jndga 

Mrs.  M..B.  Hlcken,  allaa  Mrs.  Anna  Lyons, 
was  coDTlcted  of  forsery,  and  brlngi  error. 
ReTM^ed. 

J.  E.  BoMnson,  W.  L  Heyward.  and  Alonso 
Field,  for  plaintiff  In  error,  a  D.  HUl*.  SoL 
Gen.,  for  the  State. 

FEB  CCBIAM.  judgment  reversed. 

6IUM0MS*  a  J.,  disaentinc 


(N  Oa.  no 

WBSTBBN  UNION  TEL.  GO.  T.  MUR- 
PHBT. 

(Supreme  Ooort  of  Gewgia.  April  29, 1895.) 

TaXMKAFE    COHPAKIES  —  FaiLDRV   TO  DlUTBR 

TBLaoHAM— DsnoTiTB  Addbbss— Statdtobt 

PBlfJO-TT. 

A  telegram  addressed  to  a  named  pwson 
In  «  designated  dty.  "care  of  Teachen^  Insti- 
tute,"  the  addzessee  being  a  nonresident  of  that 
city,  did  not,  as  required  by  the  telegraph  pen- 
al^ act  of  December  20.  1892,  which  must  be 
strictly  ctmstrued,  specify  any  place  within  the 
limits  of  the  at  which  the  messam  was  to 
be  d^Tered;  It  appearing  that  the  Teachers' 
Institute  was  not  a. permanent  body  or  insU- 
tntion,  but  simply  a  convention  of  teachers  tem- 
porarily in  session,  and  that  for  the  time  being 
it  was  holding  its  meetings  alternately  in  two 
different  building  one  of  which  was  the  coun- 
ty courthouse,  and  the  other  a  "colored  school* 
house." 
(Syllabus  by  the  Court) 

Errar  from  snpertor  comt,  Pike  coonty; 
J<din  J.  Bunt,  Jadg& 

Action  by  A.  A.  Mmpluy  against  the  West- 
em  UntoD  Tdegraph  Company  for  the  statu-, 
tory  pmalty  for  failure  to  ddlrer  a  mes- 
Bftg&  Brought  forward  fnxQ  the  last  term. 
Code,  1 4271a-«.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Beversedi 

Dorsey,  Brewster  &  Howell  and  Malvern 
HUl,  for  plaintiff  in  error.  S.  N.  Woodward, 
for  defendant  fn  error. 

PEE  CUIUAM.   judgment  r^v^ed. 


WALL  T.  OABTER. 


(Se  Qa.  Tet) 


(Suprane  Court  of  Georgia.  AjftSl  70, 18BB.) 
Kaw  TaiAi.    Filino  Banr  or  Brnmnn  — • 

WaIVBB— DlSMISSAI- 

Where  a  motion  for  a  new  trial  was 
made  daring  the  term  at  which  a  case  was  tried, 
and  an  order  passed  granting  further  time  to 
prepare  and  file  a  brief  of  the  evidence,  and  be- 
fore the  time  appointed  for  the  hearltag  of  tills 
motion  a  brief  of  the  evidence  had  been  made 
oat,  agreed  oiMn  by  connsel,  approved  by  the 
court,  and  ordered  81ed,  though  not  In  fact 
filed,  and  at  the  hearing  counsel  for  respondent 
in  the  motion  argued  it  upon  its  merits,  making 
at  the  time  no  objection  thweto,  this  conduct 
amounted  to  a  waiver  of  fiie  actual  filing  of  the 
brief  of  evidence  in  tiie  derk's  office;  snd  tt  was 
error,  after  the  completion  of  this  argument  on 
the  merits,  to  sustain  a  motion  then  made  to  dis- 
miss the  motion  fw  a  new  trial  for  want  of  such 
filing.  Baijey  t>  Thornton.  19  8.  B, 
Chk  719,  dting  Cook  v.  CSdlders,  19  & 
9ft  Qa.  71& 
(SyDabns  by  the  Court) 

Error  from  sapwlor  court,  Marion  county; 
a  a  Smitti.  Jodgft 

Action  between  Peter  B.  Wall  ^nd  Wiley 
Carter.  Brought  fwwaid  fn»n  the  last  term. 
Code,  i  ^ma.-e.  13iere  was  a  Judgment  fbr 
the  latter,  and  the  former  brings  error.  Be- 
yers ed. 

W.  D.  Crawford,  for  plalntlfl  In  error.  J. 
H.  LnmpUn,  for  defendant  In  error. 

PEB  GUBIAM.  Judgment  reveraed. 


96  Oa.  763) 

HOOBE  V.  SMITH  et  ai. 

(Supreme  Court  of  Georgia.   April  15,  18^.) 

Arri.oHiiBitiv—OBDBs  vor  Balb V  jxiditt — No- 
.   TiCB  or  Sale. 

1.  Where  an  order  tor  the  speedy  sale  of 
personal  property  levied  on  under  an  attach- 
ment was  granted  by  a  justice  of  the  peace,  un- 
der the  proTisiona  of  section  3648  of  the  Code, 
there  having  bera  no  previous  notice  of  the  in- 
tention to  apply  for  the  order,  because  it  was 
impracticable  to  have  such  notice  perfected,  it 
was  not  essential  to  the  validity  of  the  order 
that  it  should  state  the  facts  lowing  why  the 
notiie  was  not  ^en.  According  to  the  ruling 
of  this  court  in  Wilson  v.  Qarrick,  72  Ga.  660, 
such  an  order  granted  by  a  justice  of  the  peace 
was  not  rendered  invalid  because  it  did  not  fal- 
ly  redte  the  facts  authorizing  the  sale,  strict- 
ness of  pleading  not  bdng  required  in  justices* 
couriB. 

2.  The  claimaQt  having  shown  titie  in  him- 
self to  the  oroperty  levied  upon,  and  there  be- 
ing no  evidence  authorising  a  finding  to  the 
contrary,  it  was  error  to  adjudge  that  the 
property  was  subject  to  the  plaintms'  execution. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Spalding  county; 
John  J.  Hunt,  Judge. 

Action  by  G.  P.  Smith  and  others  against 
Charles  Lagardo  for  services.  Plaintiffs  bad 
judgment,  and  execution  was  Issued  on  cei^ 
tain  property  in  possession  of  defendant  J. 
P.  Moore  Intervened,  claiming  the  property. 
Plaintiffs  had  judgment;  and  claimant  brings 
error.  Affirmed. 
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The  foUowliig  Ib  the  official  report: 
Several  executions  founded  on  Judgments 
rendered  In  a  Juatlce's  court  on  November  24, 
1892,  were  levied  on  a  show  tent  and  flxtores, 
as  the  property  of  Cbarles  Lagardo.  Claims 
were  Interposed  by  3.  P.  Moore,  and  the  cases, 
having  been  appealed  to  the  superior  court, 
were  there  consolidated,  and  heard  by  the 
judge  without  a  Jury.  He  held  the  property 
subject,  and  the  claimant  excepted.  Claim- 
ant admitted  possession  In  defendant  In  exe- 
cution at  the  time  of  levy,  and  assumed  the 
burden  of  proof.  Hie  evidence  was,  in  brief, 
tbat  on  April  27, 1892,  he  sued  out  an  attach- 
ment for  $79  against  Wyoming  Frank,  and 
caused  It  to  be  levied  on  the  property  now  In 
question,  which  Frank  had  brought  to  Car- 
rollton,  where  claimant  resided.  He  was  the 
owner  of  the  opera  house  in  that  town,  and 
Frank  was  Indebted  to  him  for  rent  of  the 
same,  and  for  board.  He  told  claimant  he 
had  no  money  to  pay  hloi,  and  that  claimant 
Would  have  to  make  his  money  out  of  the 
tent  and  fixtures.  On  the  same  day  on  which 
the  attachment  was  levied,  the  levying  officer 
applied  for  a  10-day  order  of  sale  of  the 
property,  as  expensive  to  keep  and  liable  to 
deteriorate,  and  such  order  was  made  by  the 
Justice  who  Issued  the  attachment.  On  May 
9,  1892,  the  property  was  sold  at  public  out- 
cry, "under  an  order  of  court,  after  being  le- 
gally advertised,  and  knocked  oft  to  J.  P. 
Moore  at  twenty-five  dollars,  he  being  the 
highest  and  best  bidder,"  as  recited  in  an  en- 
try by  the  sherlS  on  the  attachment,  and  as 
appears  from  claimant's  testimony.  It  does 
not  appear  tbat  any  notice  of  the  application 
for  the  order  of  sale  was  given  to  the  defend- 
ant In  attachment,  or  to  any  one  else.  Claim- 
ant testified  tbat  at  the  time  of  applying  for 
the  order  the  defendant  in  attachment  was  in 
Nashville,  Tenn.,  or  on  his  way  there,  as  be 
left  on  the  early  train  for  that  point  on  the 
morning  before  suing  out  the  attachment,  and 
had  Instructed  the  depot  agent  at  Carrollton 
to  ship  the  tent  and  fixtures  to  him  at  Nash- 
ville, upon  which  information  claimant  sued 
out  the  attachment.  If  anything  was  omit- 
ted or  wrong,  In  procuring  tiie  order  for  sale, 
he  knew  nothing  of  It  The  property  was 
worth  two  or  three  hundred  dollars,  but 
would  not  bring  it  at  a  sheriff's  sale.  La- 
gardo had  no  title  to  the  property,  and  never 
bad.  He  was  In  Carrollton,  and  had  been 
there  for  some  time  before  Frank  brought  It 
there.  Claimant  held  it  for  some  time  after 
buying  it  at  the  sheriff's  sale,  and  then  La- 
gardo, who  was  without  means,  applied  to 
him  for  the  loan  of  it  to  carry  it  to  Grlffln, 
for  the  purpose  of  showing,  and  making 
means  by  which  he  and  his  family  could  get 
back  to  their  home  in  the  Northwest.  Out 
of  sympathy,  claimant  let  him  have  the  prop- 
erty for  said  purpose,  but  bad  no  Interest  in 
the  show,  or  the  profits  thereof.  An  old  man 
named  Hlckcock,  In  whom  claimant  had  con- 
fidence, was  connected  with  Lagardo's  com- 
pany, and  claimant  requrated  him  to  keep 


him  posted  as  to  Lagardo's  movements  re- 
specting the  property.  He  let  Lagardu  have 
the  property,  believing  that  Hlckcock  would 
not  let  him  Injure  it,  or  remove  It  too  far 
away,  without  letting  claimant  know  ,  about 
It;  and  claimant  made  Hlckcock  his  confi- 
dant, to  this  effect,  and  looked  to  him  to  keep 
claimant  posted  and  protect  him,  having  more 
confidence  in  him  than  in  Lagardo.  The  con- 
stable who  made  the  levies  now  resisted  testi- 
fied that,  when  he  did  so,  Lagardo  had  gone, 
and  left  the  tent  standing  where  he  bad  erect- 
ed it  Shortly  afterwards,  while  he  was  tak- 
ing down  the  tent,  claimant  approached,  and 
asked  him  what  he  was  doing  with  the  prop- 
erty, and  said,  "This  Is  my  property,  and  I 
don't  want  It  taken  down  and  packed  away 
where  It  wlU  lijure."  "I  think,"  daid  the  wit- 
ness, "he  said  that  be  sold  it  to  Lagardo,  but 
had  not  been  fully  paid  for  It  I  am  not  posi- 
tive, however.  I  won't  be  positive,  but  I 
think  I  heard  Hlckcock  say  that  this  show 
tent  and  fixtures  was  Charles  Lagardo's.  I 
am  not  positive  that  he  said  the  show  was 
Lagardo's  or  the  show  tent  and  fixtures.  I 
will  not  state,  positively,  which."  There  was 
testimony  by  plaintiffs  that  their  JudgmCTts 
were  for  board  of  Lagardo  and  his  company, 
for  labor,  and  for  rent  of  the  ground  where 
the  tent  stood;  that  Lagardo  and  Hlckcock 
both  said  the  property  In  dilute  was  la- 
gardo's; and  that  plaintiffs  extended  credit 
on  the  faith  of  those  statements,  and  would 
not  have  done  so  but  for  them. 

O.  W.  Austin  and  Adamson  &  Jackson,  for 
plaintiff  in  error.  R.  T.  Daniel  and  Ham- 
mond ft  Olereland,  for  defendants  In  emv. 

FEB  OUBIAM.  Judgmmt  alBrmed 

EVANS  T.  STATE. 

(Supreme  Court  of  Georgia.   Oct  10,  1894.) 

Cbihimal  Law— Impbachiso  Witsbss—  Pousda- 
non  fob  ihpbachino  tsbtimoht—w eight 
or  EviDBKOB — Provixob  ov  Jubt. 

1.  One  of  the  state's  witnesses  having  tes- 
tifled  that  he  was  induced  by  the  father  of  the 
accused  to  te'sti^  falsely  before  the  coroner's 
jury,  and  the  father  having  contradicted  him  as 
to  the  facts  and  circumstances  by  which  the  al- 
leged influence  was  exited,  a  conversation  be- 
tween the  two  witneaees  after  the  false  swear- 
ing was  done  is  not  admissible  merely  to  cor- 
roborate tlie  state's  witness,  but  is  admissible 
to  impeach  the  father,  if,  on  being  interrogateil 
as  to  the  same  while  under  examination,  his  at- 
tention being  called  to  time,  place,  and  person, 
he  denies  a  material  part  of  the  conversation,  so 
as  to  bring  the  matter  within  section  3872  of  the 
Code,  touching  the  impeachment  of  witness  by 
prooE  of  contradictory  statements.  That  the 
father,  after  having  hod  the  state's  witness  sub- 
poenaed to  testify  10  behalf  of  the  accused,  said 
he  wonld  discharge  him,  or  withdraw  the  sub- 
poena, is  not  admissible  in  evidence  as  an  in- 
dependent fact,  but  might  be  relevant  as  part  of 
a  conversation  involved  in  the  foregoing  proposi- 
tions. 

2.  It  is  not  correct  practice  for  the  court  to 
charge  the  jury  as  to  the  preliminaries  whicli 
must  appear  before  contradictory  statements  by 
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a  witness  can  be  proved  to  affect  bis  credit,  these 
preiiminaries  being  matters  exclusively  for  the 
vonrt.  Bat  an  error  tn  this  respect  would  not  be 
cause  for  a  new  trial. 

5.  If  a  witness,  in  testifying  at  different 
timea,  and  in  different  trials  of  tne  same  case, 
contradict  himself  upon  immaterial  matters 
alone,  it  la  of  no  coDseqaence;  but  if  some  of 
the  matters  be  materiid,  and  others  immaterial, 
the  Jury  should  not  be  instructed  tliat  the;  are 
not  aumorized  to  consider  those  which  are  im- 
material, though  it  would  be  correct  to  instruct 
them  that  for  these  alone  the  witn^a  could  not 
be  diacredited. 

4.  On  the  trial  of  a  criminal  caae  it  is  error 
for  the  court  to  instmct  the  jury  to  give  the 
evidence  for  the  state  juat  such  wSght  and  cred- 
it as  they  give  the  testimony  for  the  defense, 
and  to  give  it  all  such  weight  and  credit  aa  they 
think  It  entitled  to.  The  latter  proposition  would 
be  cocrect,  if  it  stood  alone,  out  the  whole  is 
vitiated  by  the  direction  to  give  as  mnch  weight 
and  credi*  to  the  state's  evidence  as  to  that  in 
behalf  of  the  accused.  The  jury,  and  not  the 
judge,  must  determine  the  r^oTe  wei^t  and 
credibility  of  the  evidence. 

6.  Other  than  as  indicated  in  the  jnecedlng 
notas^  DO  error  pndudidal  to  the  accnsed  ap- 
pears  in  any  of  the  gronnds  of  the  motion  fm  a 
n«w  trial,  tnough  there  were  some  alight  enora 
made  in  his  favor. 

{Syllabus  by  the  Court.) 

Error  from  superior  court,  Dodge  county; 
G.  G.  Smith.  jQdge. 

.  Blisha  Bvana  was  convicted,  and  brings  er- 
ror. Reversed. 

J.  W.  WaltOTS,  D.  M.  Robert*;  and  B.  A. 
Smith,  for  i^aintlff  tn  error.  Tom  Eastui, 
SoL  Gen.,  and  Harrlsw  A  Pe^Ies,  few  tbe 
State. 

PUB  OUKIAlf.  Jn^ment  rerwsed 


(»  Ga.  «») 

STRONG  V.  STATB. 

(Snixeme  Court  of  Georgia.  Feb.  B,  1895.) 
BOHiciDB — Nsw  Trial — IsaTBcoriOKs. 
There  being  no  doabt  at  ail  that  the  de- 
ceased was  murdered,  and  the  only  issue  at  the 
trial  being  whether  or  not  the  accused  was  the 
person  who  committed  the  crime,  and  there  be- 
ing  ample  evidence  to  anthorise  the  jury  in  find- 
ing that  he  was  the  murderer,  a  new  trial  will 
not  be  granted  on  account  of  slight  inaccuracies 
or  errors  in  the  charge  of  the  court;  it  appear- 
ing that,  if  there  were  any  at  all.  they  were  im- 
material, and  could  not  have  affected  the  result. 
No  cause  for  a  new  trial  apiwats. 

(Syllabus  by  the  Court) 

Error  from  superiw  court  Pulaski  county; 
C.  G.  Smith.  Judge. 

WBBb  Strong  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

The  f (blowing  Is  the  official  report: 

Wash  Strtmg  was  Indicted  for  the  rnurd^ 
4^  Johnson  Duncan.  He  was  found  guilty, 
without  recommendation.  His  motion  tot 
new  trial  was  ov«Tuled,  and  to  this  ruling 
be  excepted.  The  motion  contained  the  gen- 
eral grounds  that  the  verdict  was  contrary 
to  law,  evidence,  etc.  Also,  because  the 
court  erred  tn  charging:  "Tbe  defendant 
ccHues  t>ef<««  yon  with  the  presumption  of  in- 
xkocene^  In  bis  faror,  and  this  remains  wltft 


him  until  orercome  by  proof.  The  law, 
however,  presumes  every  homicide  fdonl- 
ous  until  the  contrary  appears  fnnn  the  evi- 
dence." Because  tbe  court  erred  in  char- 
ging, "The  law  presumes  every  homicide  to 
be  felonious  until  the  contrary  appears  from 
the  evidence."  Because  the  court  erred  la 
charging,  **If  you  find  from  the  te^mony 
tlut  the  deceased  was  killed  by  tbe  defend- 
ant, vby,  tb^  tt  Is  your  duty  to  find  him 
guilty."  In  connectt(m  with  this  ground,  in 
a  note^  tbe  court  states:  "Tbe  coart  imme- 
diately followed  by  giving  the  converse  of 
the  proposition,  in  connectton  with  the  law 
ot  reasonable  doubt  The  entire  chai^ 
shonld  be  read  in  this  connection."  Brror  in 
charging,  "Ton  may  give  credit  to  such  wltr 
nesse^  from  tbsAr  best  <q;>p<HrtunitT  of  know- 
ing the  facts  about  which  th^  testify,  yon 
believe  best  entitled  to  credit"  Brror  In  chai^ 
ging,  "While  tbe  contention  of  tbe  defendant 
is  that  he  Is  not  guilty;  that  there  Is  not  snffi- 
^ctent  evidence  to  authorize  you  to  find  a  ver- 
dict of  gull^  against  htm." 

Morcock  &  Warren,  for  plaintiff  in  error. 
Tom  Sastm.  Sol.  Gen.,  and  J.  M.  Terrell, 
Atty.  Oen.,  for  the  State. 

PEB  CUBIAH.  Judgment  affirmed 


(96  Ga.  MT) 

OABET  V.  EAST  TENNESSEE,  T.  &  Q.  BY. 
CO. 

(Sn^me  Comi  of  Georgia.  Jan.  14,  1806.) 

I7E0LIQBNCS— NONSDIT. 

The  plaintiff's  evidence,, if  true,  showing 
facts  from  which,  in  tbe  absence  of  any  explana- 
tion on  the  part  of  the  defendant  the  jury 
might  have  inferred  negligence  on  its  part,  the 
case  should  have  been  submitted  to  the  jtur. 
Accordingly  it  was  error  to  grant  a  nonsait. 
(Syllabas  by  the  Court) 

Brror  from  city  court  of  Atlanta;  T.  P. 
Westmorland,  Judge. 

Action  by  Amanda  Oarey  against  the  East 
Tennessee,  Vlr^nta  &  Georgia  Railway 
Gompany.  There  was  ft  judgment  for  de- 
fendant and  plaintiff  appeals.  Beversed. 

Tbe  following  is  tbe  official  report: 

Amanda  Carey  sued  the  railway  company 
for  damages  for  the  homicide  of  ber  hus- 
band. After  tbe  Introduction  of  testimony 
for  the  plaintiff,  a  nonsuit  waa  granted,  to 
which  ruling  she  excepted. 

A  witness  testified  for  plaintiff:  "The  East 
Tennessee  depot  Is  on  tbe  west  side  of  the 
railroad  tracks.  There  are  two  tracks  run- 
ning along  ther&  Oarey  was  one  of  Its  em- 
pUfjfM,  whose  duty  It  was  to  wipe  off  trucks, 
clean  tbe  cars,  brush  out  and  put  on  coal. 
In  the  place  In  which  he  stayed  be  kept 
scuttles,  buckets,  and  brooms.  He  was 
killed  about  midnight  Shortly  before  he 
was  killed,  be  and  I  were  standing  near  the 
place  where  he  stayed,  close  to  the  cnnier 
of  the  fence,  talking,  and  Mr.  Burnette  came 
up  and  told  him  he  might  go  home.  Carey 
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stepped  back,  and  got  a,  scuttle  and  his 
oTercoat,  and  came  by  me,  and  told  me 
'Good  night,'  and  I  stepped  Inside  of  tlie 
gate.  I  didn't  see  anything  just  as  I  step- 
ped inside  'of  the  gate.  Didn't  see  the  car 
nntll  Davis  spoke  and  said,  *Uere  is  a  man.' 
I  was  looking  In  the  direction  of  the  rail- 
road, but  was  Inside  of  the  gate.  My  face 
was  down  the  railroad.  The  car  passed 
within  fifteen  or  sixteen  feet  of  where  I 
was  standing.  The  reason  I  didn't  see  It 
when  It  i>as8ed  was  because  I  didn't  hear 
any  noise.  I  can  hear  good.  I  didn't  even 
see  it  It  was  dark,  and  another  thing  was, 
I  was  not  looking  for  it.  I  didn't  see  or 
hear  any  signal  glren.  The  car  passed  by 
before  I  heard  anything.  I  didn't  hear  the 
bell  ring,  nor  nothing  else,  until  Davis 
spoke.  I  saw  a  light,  but  It  was  on  the  hind 
end  of  the  engine.  It  was  a  circus  car. 
The  engine  was  behind  the  car,  and  the  car 
was  belng^  pushed  In  the  direction  of  Mitchell 
street,  which  is  south  of  the  depot  The 
car  was  on'  the  east  track.  I  next  saw 
Carey  after  the  cars  run  over  him.  Right 
after  they  passed  over  him,  Davis  said  to 
Lee  White,  'Here  is  a  man.'  Carey  was 
lylng.about  ten  feet  from  the  gate  and  about 
sixteen  feet  from  the  comer  of  the  fence, 
sorter  cat-a-comered  back  toward  the  comer 
on  the  first  track.  One  of  his  legs  was  off. 
From  the  time  I  bid  him  good  night  until 
somebody  said  he  was  dead  I  don't  suppose 
was  five  minutes.  The  car  was  a  mighty 
long  one.  I  noticed  one  end  of  It,— a  closet, 
instead  of  bdng  Inside,  was  on  the  platform, 
and  the  only  way  to  get  on  the  platform 
was  from  the. opposite  side.  I  can't  say 
which  side  struck  him,  but  he  was  lying  on 
the  east  on  the  railroad,  next  to  the  gas 
house.  Just  north  of  the  gns  house  Is  a  water 
tank,  and  diagonally  across  the  two  tracks 
west  Is  the  depot  The  place  where  Carey 
and  all  the  hands  stayed  was  between  the 
water  tank  and  the  gas  house.  The  fence 
extends  a  little  ways  from  the  gas  house, 
and  is  the  gas-house  fence,  and  from  the 
corner  of  the  fence  to  the  gate  is  about  eight 
feet  From  the  comer  of  the  fence  to  the 
little  shanty  Is  about  thirteen  to  fourteen 
feet  AVhen  Carey  was  told  he  could  be  re- 
lieved he  went  to  the  box  by  the  shanty, 
and  got  a  scuttle,  and  came  l^ck.  If  there 
were  any  lights,  I  could  see  none.  It  was 
a  very  dark  night  I  know  of  no  other  light 
that  tias  been  put  there  since,  except  the 
big  light  In  the  middle  of  the  street  The 
lamp  at  the  gas  house  is  not  kept  lighted. 
Davis  and  White  reached  Carey  before  I 
did.  White  is  one  of  the  cmiplers.  and  so 
is  Wilson.  The  car,  after  passing  over  him, 
stopped  about  twenty  feet  from  the  gate 
where  I  was  standing.  That  was  the  back 
end  of  the  engine.  The  front  end  was  at- 
tached to  the  coach.  When  Carey  bid  me 
good  night,  Davis  was  there.  Davis,  I 
guess,  was  on  the  Idnd  eaA  of  the  car.  He 
came  from  the  hind  end  of  the  engine.  He 


^vas  standing  on  the  footboard.  Carey  had 
been  employed  by  defendant  about  five 
years.  His  leg  was  across  the  east  rail  of 
the  track,  and  his  body  was  on  the  outside 
of  the  east  rail.  After  leaving  me,  Carey- 
turned  the  comer,  and  went  up  the  railroad, 
going  south,  towards  Mitchell  street,  which 
crosses  the  railroad  at  the  south  end  of  tbe 
depot  Where  he  was  lying  was  about  six- 
ty-live to  seventy  yards  north  of  the  depot. 
The  space  in  between  the  palings  and  tlie 
track  was  about  four  feet  Carey  lived  on 
Humphrey  street  a  little  west  from  where 
he  was  killed.  He  lived  on  the  left-hand 
side  of  the  railroad  going  south.  He  crossed 
Mitchell  street  and  Peters  street,  the  next 
street  south  of  Mitchell  which  crossed  tbe 
railroad.  He  could  go  that  way  or  out  an- 
other street  I  said  it  was  necessary  for 
him  to  cross  the  tracks  in  order  to  go  home, 
because  he  had  elth^  to  do  that  or  come 
by  the  Central  tracks.  He  could  have  done 
that  by  walking  in  the  mud  and  water.  It 
had  rained  that  night,  and  mud  and  water 
was  there  all  day.  He  was  not  lying  In  the 
mud  and  water,  but  would  have  been  if  tbe 
train  had  knocked  him  off  the  cross-ties. 
His  head  was  not  on  the  ground,  but  on  ttia 
cross-ties.  I  said  he  vras  lying  cat-a-cor- 
nered,  and  his  head  on  the  cross-ties:  Tbe 
space  between  the  tracks  where  he  was  hurt 
is  about  six  or  seven  feet  I  don't  know 
whether  he  was  going  acn^s  the  track  or 
not  but  from  the  position  he  was  in  he  got 
across  one  rail.  The  train  must  have  been 
traveling  faster  than  he  was,  or  it  would 
not  have  caught  him.  The  reason  I  think 
so.  It  ran  over  and  killed  him.  The  train 
stopped  about  thirteen  or  fourteen  yards 
from  where  he  was  lying.  I  didn't  say 
lights  were  put  there  since.  I  said  there 
was  a  lamp  at  the  gas  house,  but  the  rail- 
road had  nothing  to  do  with  it,  nor  the  elec- 
tric light  at  Mitchell  street  crossing,  that  I 
know  of.  From  where  he  was  lying  on  the 
track,  one  could  look  up  the  railroad  two 
or  three  hundred  yards.  There  was  no  ob- 
struction there  to  keep  him  from  seeing  It 
If  there  had  been  lights,  he  could  have 
seen.  I  do  not  know  whether  he  could  have 
heard  It  or  not  I  was  listening,  but  I  did 
not  hear  it  I  was  not  listening.  Had  I 
been,  I  might  have  heard  it  I  was  not  on 
the  track.  I  probably  could  Iiave  heard  it 
had  I  been  listening.  Freight  cars  make 
more  noise  than  these  sleepers,  which  pro- 
duce mighty  little  noise.  I  found  lying  be- 
side Carey,  in  the  mud,  a  scuttle.  At  night 
when  he  would  leave,  and  was  not  there, 
he  took  them  to  the  depot  In  going  to  tbe 
depot  It  was  necessary  to  cross  the  tracks. 
I  didn't  know  tbe  length  of  an  ordinary  en- 
gine with  the  tender  attached.  Some  of  them 
sleepers  are  seventy  to  eighty  feet  long;  I 
do  not  know  the  length  of  this  one."  An- 
other witness  testified  for  plaintiff:  "When 
Carey  was  killed,  I  was  employed  by  defend- 
ant aa  a  coupler  in  Its  yud.  I  aaw  blm 
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the  night  be  was  killed,  about  thirty  min- 
utes before  he  was  killed  and  just  afteiv 
wards.  We  were  always  In  a  little  office 
together.  I  went  to  go  to  the  car,  and  left 
him  there.  It  was  &  show  car.  about  sixty 
feet  long,  and  was  being  pushed,  by  an  en- 
gine, south.  It  was  difterent  from  ordinary 
cars,  in  that  It  was  closed  on  the  side,  and 
there  was  only  one  pair  -of  steps  to  It;  the 
steps  being  on  the  right-hand  side  going 
sooth.  The  IncloBore  was  wood.  The  man 
on  the  end  of  the  car  whose  business  It  is 
to  give  signals  would  stand  on  the  steps  on 
the  other  side.  My  duties  were  to  be  on  the 
front  end,  with  the  conductor.  The  con- 
ductor was  on  the  right-hand  aide  from  me. 
Just  before  Carey  was  run  over,  I  was  with 
the  conductor  inside  of  the  closet  We  bad 
nowhere  else  to  stand.  I  did  not  have  any 
view  down  the  track.  The  conductor  was 
on  the  right-hand  aide  on  the  steps.  X  felt 
It  when  it  hit  Carey,  and  heard  him  groan. 
He  was  on  my  side  of  the  track,— the  left- 
liand  side.  That  was  the  track  next  to  the 
gas  house.  I  told  the  conductor  to  wave 
them  down;  they  had  hit  somebody.  He 
Jtuuped  up,  and  so  did  I.  and  he  waved  them 
down.  The  conductor  Jumped  oCC,  and 
waved  them  down.  The  ordinary  length  of 
a  switch  engine  Is  from  thirty  to  thirty-flTe 
feet  The  train  stopped  about  twelve  feet 
from  where  Carey  was  lying.  He  usually 
put  the  scuttles  away  somewhere  at  the 
depot.  I  could  not  say  how  fast  the  car 
was  going,  because  it  was  night  From 
where  the  old  man  was  lying  to  the  corner 
of  the  fence  was  about  ten  feet.  The  car 
made  no  noise  except  at  the  Joints.  It  was 
like  a  Pullman  sleeper.  It  was  moving 
when  I  got  off.  There  were  no  lights  In 
the  coach.  I  didn't  see  any  signal  given  nor 
hear  any.  I  didn't  give  any.  If  the  bell 
rang,  I  didn't  hear  it  It  was  between 
eleven  and  twelve  o'clock,  a  dark  night,  and 
It  had  been  raining.  I  found  near  the  old 
man  a  coat  and  a  scuttle.  This  car  going 
south  should  have  been  on  the  south-bound 
track.  We  were  then  on  the  north-bound 
track,  n^  to  the  gas  hous&  Carey  had  no 
othOT  way  of  getting  to  the  Aep6t  to  deposit 
his  scuttles  except  to  cross  the  tracks.  No- 
body was  on  the  end  of  the  car  except  the 
conductor  and  I.  On  a  former  trial  of  this 
case  I  swore  be  struck  the  car  like  a  dash. 
I  didn't  swear  that  a  man  appeared  before 
me  all  at  once  like  a  dash.  I  swore  it  hit 
him  like  a  dash.  I  didn't  oDserve  the  old 
man  until  It  was  done.  When  I  said  awhile 
ago  I  was  in  the  closet  I  meant  I  was  inside 
the  closet  on  the  platform.  I  was  standing 
up  in  there.  The  closet  came  clean  round 
and  took  up  the  steps  and  extended  across 
the  front  The  plank  extended  clear  to  the 
top.  and  while  In  there  you  could  not  see 
anything  except  looking  out  at  the  side  the 
conductor  was  on.  If  the  old  man  came 
from  the  ilght-hand  side.  I  could  not  see 
him.  I  might  hare  testiHed  I  was  looking 


out,  but  I  could  not  look  out  through  a  plank 
closet  It  was  impossible  for  me  to  swear 
I  was  looking  out  It  was  my  budness  to 
be  on  that  end  of  the  car,  looking  out  I 
was  on  the  end  of  the  car  on  the  platform, 
but  was  not  looking  out  I  didn't  swear  I 
did  not  have  time.  I  didn't  look  out  but 
one  way,  and  that  was  on  the  conductor's 
side.  I  was  not  looking  ahead,  but  was 
placed  there  for  that  purpose.  I  was  on  the 
end  where  we  did  go  to  look  out  but  tne 
closet  was  round  me.  Z  don't  know  whether 
the  conductor  was  looking  out  or  not  I 
think  I  swore  we  were  both  looking,  hut  I 
meant  I  was  as  near  as  anybody  could  get 
to  it.  When  the  train  backs  down  to  the 
depot  for  receiving  passengers,  loading 
freight  as  to  whether  or  not  it  is  unusual 
for  them  to  back  down  on  the  same  track 
they  are  going  to  run  out  on  depends  on 
how  far  they  back.  If  they  had  a  good 
ways  to  back,  sometimes  they  did;  some- 
times they  did,  and  sometimes  they  didn't 
It  was  my  understanding  that  we  were  to 
carry  the  car,  and  give  it  to  the  freight 
train  at  the  lower  yard,  about  two  miles  off. 
Carey  was  walking  on  the  end  of  the  cross- 
ties,  and  was  struck  by  the  comer  of  the  car 
and  knocked  down.  My  reason  for  stating 
that  is  we  could  see  blood,  and  where  bis 
foot  dragged.  I  had  my  lamp  in  my  hand, 
and  lighted.  The  conductor  had  his.  I  did 
swear  in  the  other  trial  that  Carey  was  al- 
ready in  front  of  the  car,  and  seemed  to  be 
going  across  the  track.  He  could  not  have 
been  anywhere  else  but  in  front  I  did  tes- 
tify that  it  appeai-s  that  we  hit  him  right 
back  of  the  bead,  that  it  seemed  to  me  like 
be  had  just  fixed  to  step  over  across  the 
track.  I  don^t  remember  whether  I  said 
on  the  other  trial  that  the  lamp  was  in  my 
hand,  or  whether  I  said  It  was  sitting 
down,  but  If  that  is  my  answer,  I  will  ac- 
cept it  as  true.  Carey  could  have  seen  my 
light  if  he  had  been  on  the  track  on  the  con- 
ductor's side.  I  don't  know  what  would 
have  kept  him  from  seeing  the  conductor. 
I  can't  say  that  there  .was  nothing  to  have 
kept  him  from  seeing  the  light  If  he  had 
-  looked,  because  a  man  can  carry  his  lamp 
behind- blm.  If  the  tamp  had  been  on  the 
platform,  Carey  ■'x>uld  have  seen  It  If  he  had 
been  on  the  side  with  the  conductor.  Prob- 
ably his  light  was  on  the  step,  and  there 
is.  a  Bide  piece  to  the  steps,  and  I  could  not 
say  whether  or  not  he  saw  It  Above  Mitch- 
ell street  there  Is  not  such  a  curve  as  to 
prevent  people  from  seeing  towards  Simp- 
eon  street  but  there  is  a  tank  there.  It 
bears  around  a  little.  It  was  crooked  from 
where  he  was  standing.  He  could  see  from 
Simpson  street  to  where  he  was  killed.  We 
got  this  car  beyond  the  coal  house,  and 
should  have  gone  to  the  second  switch. 
The  proper  way  would  have  been  to  have 
crossed  over  to  the  fi«t  tunnel,  and  took  the 
south  track.  I  think  It  was  Carey's  right 
leg  that  was  cut  off,  and  a  lick  on  the  back 
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of  the  head."  Plaintiff  put  In  evldenoe,  from 
the  time  table,  the  following:  "Atlanta  yard 
limits  extend  north  to  Simpson  street  and 
south  to  McDonald  street"  Also  rules  as 
follows:  "The  engine  bell  must  be  ringing 
before  starting  a  train,  and  when  running 
through  tunnels,  and  streets  of  towns  and 
cities.  Conductors,  engineers,  switchmen, 
and  all  other  employes  whose  duties  may 
require  them  to  glTe  signals,  most  provide 
themselves  with  proper  appliances,  keep 
them  in  order,  and  always  ready  for  imme- 
diate use.  Flags  of  the  proper  color  must 
be  used  by  day  and  lamps  of  the  proper 
color  by  night,  or  whenever  from  fogs  the 
day  signals  cannot  be  clearly  seen."  The 
mortality  tables  were  Introduced,  and  there 
was  evidence  as  to  Carey's  earnings,  etc., 
and  that  be  nsnally  got  home  about  9  or  10 
o'clock  at  nlgbL- 

E.  J.  Jordan,  for'  plaintiff  in  error.  Dor- 
sey,  Brewster  &  Howell,  for  defendant  In 
error. 

PBB  OUBIAM.  Judgment  reversedL 


<»  Oa.  HQ 

ATLANTIC  CONTRACTING  CO.  v. 
GEANQB  LAND  CO. 

(Supreme  Court  of  Geoi^ia.  Feb.  5,  1895.) 

NBV  TbiIL— DiSCRBTIOH  of  CODRt. 

There  is  nothing  in  thia  case  to  talce  it 
out  of  the  Ions-established  rule  that  this  conrt 
will  not  control  the  discretion  of  the  trial  judge 
in  granting  a  first  new  trial  in  a  case  where  the 
evidence  Is  conflicting,  and  he  is  dissatisfied 
with  the  verdict  rendered. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah; .  A.  H. 
BlacDonell,  Judge. 

Action  between  Atlantic  Contracting  Com- 
pany and  the  Grange  Land  Company.  There 
was  a  Judgment  for  the  latter,  and  the  formv 
brings  error.  Attlrmed. 

Lester  Sc  Ravrael  and  GlgniUiat  &  Stnbba, 
for  plaintiff  In  error.  E.  S.  Elliott  and  W.  L. 
Clay,  for  defendant  In  error. 

PEB  CUIOAM.   Judgment  affirmed. 


(H  Ga.  T98> 

ANDERSON  v.  McLEAN  et  al. 
(Supreme  Court  of  Georgia.    Jan.  14,  1805.) 
Naw  Trial— Brief  op  Etioence— Approval— 

DlSORBTION  or  CODHT. 

Where,  by  an  order  duly  paBsed,  the  mov- 
ant In  a  motion  for  a  new  trial  was  granted  a 

^ven  time  in  which  to  file  a  brief  of  evidence, 
there  being  in  the  order  no  limitation  aa  to  the 
time  of  approving  the  same,  and  the  brief  was 
actually  filed,  but  not  apiwoved,  within  the  time 
fixed  by  the  order,  it  was  in  the  discretion  of  the 
judge  to  approve  It  afterwards,  or  refuse  to  do 
Ro;  and  this  court  will  not  control  him  in  the  ex> 
ercise  of  that  discretion,  unless  it  is  manifestly 
•abused. 

(SyUabus  by  tiie  Courts 


Error  from  superior  court,  Tattnall  doun^; 
C.  C.  Smith,  Judge. 

Action  between  J.  L.  Anderson  and  Mal- 
colm L.  McLean  &  Co.  There  was  a  Judg- 
ment for  the  latter,  and  the  f  ramer  brines  a- 
ror.  Affirmed. 

J.  Beasley  &  Son  and  Jas.  K.  Hlnes,  for 
plaintiff  In  error.  H.  J.  McGee  and  Hanism 
&  Peejjl^  for  defendants  In  error. 

SIMMONS,  a  J.  The  act  of  18S8  relating 
to  the  subject  of  new  trials  amrties  onlr  to 
those  courts  which  hold  longer  thMn  80  days. 
The  law  governing  new  trials  for  courts 
which  hold  for  less  than  80  di^s  is  the  same 
as  It  was  befwe  the  passage  of  tiiat  act 
Under  the  <^d  law,  an  application  for  a  new 
trial  must  be  made  within  tbe  term  at  which 
the  case  bi  tried,  and  a  brief  of  the  erldence 
must  also  be  filed  within  the  term,  under 
the  revision  and  approval  of  the  court.  If 
there  Is  not  sufficient  time  during  tiie  term^ 
to  make  out  and  file  a  brief  of  erldence  with 
the  approval  of  the  court,  tbe  pxactlce  is 
tot  the  court  to  allow  additional  time^  In  ra- 
catlon,  to  do  >ow  ^Hils  court  has  h^d  in  nu- 
merous cases  Uiat,  whm  this  i^n  is  adopt- 
ed, time  Is  of  the  essence  of  the  contract,  and 
the  ai^llcant  must  comp^  strictly  with  the 
terms  of  the  order  granting  him  the  addi- 
tional tlma  It  has  also  held  that  merdy 
filing  a  under  such  an  oxder.  Is  not 

sufficient;  that  It  must  be  approved  by  Um 
Judge  within  tbe  time  jnescribed  In  the  w- 
dsr;  that  such  a  papw  is  not  a  Wet  with- 
out the  ai^roval  of  the  Judges  Whenever, 
therefore,  additional  time  has  been  granted, 
and  the  paper  Is  filed  without  the  amfpxval 
of  tbe  Judge,  and  has  beoi  dismissed  in  the 
court  b^w  tor  the  want  of  such  apt^oval, 
this  court  has  refused  to  control  the  actlm 
of  the  Judge  below.  It  has  likewise.  In  near- 
ly all  the  cases,  apimrred  bis  action  whra 
the  brief  has  bem  filed  within  the  time  al- 
lowed, and  he  has  approved  It  aftevwards, 
and  refused  to  dismiss  the  case  tar  want  of 
approval  within  the  time  prescribed  in  the 
i«der.  There  Is  but  one  exceptlmi  to  these 
rulings  that  we  now  r«nember,  and  that  la 
in  the  case  of  Arnold  v.  Hall,  70  Ga.  445, 
where  tbe  time  for  the  bearing  had  m^lred, 
and  no  <«6er  was  taken  to  continue  It  on  tbe 
day  it  was  to  have  been  beard,  and  four  di^ 
after  the  upiratlMi  of  the  time  tta  the  heai^ 
lug  the  Judge  approved  the  brief,  and  grant' 
ed  a  new  trlaL  This  action  of  the  court  was 
reversed  on  the  ground  that  be  had  no  power 
to  do  anything  In  the  case  after  the  time  s^ 
for  the  bearing  of  tbe  motion  had  expired, 
and  no  nrder  had  been  taken  to  coptinne  It, 
or  to  set  it  tor  another  day,  the  court's  ac- 
tion really  being  coram  non  judlce.  So  it 
will  be  seen  that  this  is  a  matter  which  thte 
court  leaves  largely  to  the  dtscretitm  ot  the 
court  below,  which  we  cannot  control  un- 
less it  is  manifestly  abused.  We  therefwa 
lay  down  this  rule:   That  in.  courts. not  af- 
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fected  by  the  act  of  1880,  supra,  where  a 
moraot  for  a  new  trial  obtalna  an  order 
wfalch»  without  more,  merely  aUowa  addl* 
tkmal  time  within  which  to  file  hla  brief  of 
ertdence^  he  must  not  only  file  it  within  that 
tim^  but  it  must  be  ajvrored  by  the  court 
within  tiuit  time.  If  this  Is  done,  no  mo- 
tion to  dismiss  tiie  motion  tax  a  new  trial  for 
want  of  HUDg  and  approval  should  iweralL 
If,  niion  the  other  hand,  the  brl^  has  been 
fitod  within  the  time  prescribed  by  the  order, 
but  not  approved  by  the  Judge,  the  movant 
takes  the  risk  of  the  Judge's  refusal  to  ap- 
prove. If  he  approves  It,  that  is  snfflclrat, 
unless  hia  discretion  is  manifestly  abused, 
and  this  court  will  not  Interfere  with  his  ac- 
tion in  the  matter.  If  he  fails  to  approve 
1^  this  court  will  not  control  his  discretion. 
In  laylns  down  this  ml^  we  do  so,  of  course, 
with  the  belief  that  trial  Judges,  in  approv- 
ing or  refusing  to  approve  briefs  of  evidence, 
will  act  as  upright  Judges,  seeking  to  do  Jus* 
tlce  between  the  parties,  and  to  Injure  no  one 
arbitrarily.  These  rulings  apply  likewise  to 
mothms  for  new  trials  made  In  courts  wlilcb 
lu^d  mwe  than  30  days,  when  additional 
time  beyond  the  80.  days  is  granted  the  mov- 
ant within  which  to  ffle  a  brief  of  evidence 
where  none  has  been  filed  at  all,  or  when 
addltlcma]  time  is  granted  to  p^ect  a  brief 
already  flied.  but  which  needs  something  to 
make  it  a  complete  and  legal  one,  other  thtua 
the  Judge's  approval.  In  othw  words.  If,  un- 
der the  order  giving  further  time,  there  Is 
anything  for  the  movant  to  do  within  the 
time  limited  by  the  order,  and  he  falls  to  do 
It,  he  cannot,  as  a  matter  of  right,  Insist  on 
further  Indulgence,  but  wiU  be  subject  to  the 
«cerclse  ct  the  Judge's  discretion,  as  above 
set  IotOl  See,  In  this  connection.  Gale  v. 
Water  Oa,  01  6a.  813,  18  a  EL  U.  Judg^ 
ment  affirmed.  - 


(96  Oa.  760) 

KlSm  et  aL  V.  OAILBOU/EON  DRY- 
GOODS  CO.  et  aL 
(SnproDe  Court  of  Gebcgia.    April  15, 1806.) 

pARTrteKSBIP— M0RT01.0S  BT  ONB  PABTHflK— Di». 
CSBPANCT    BETWEEN    HOSTflAaB    AND    NOTB  — • 

Pakol  Evidbhob— Desosiptioit  in  Mortoaob— 
SDrnciENcr— Second  Mortgage— Pkioriti. 

A  mercantile  partnership,  composed  of 
two  members,  being  indebted  to  a  bank  upon  a 
promiSBory  note  in  the  Rimi  of  H<396,  one  of  the 
partners,  without  the  knowledge  of  the  others, 
•executed  and  delivered  to  the  bank  a  mortgage 
foutaining,  itself,  a  promise  to  pav  the  bank 
$5,000,  and,  without  mentioning  the  note  for 
14.388,  reciting  that  it  was  given  to  secure  "the 
above  note";  the  mortgage  covering  "our  entire 
stock  of  goods,  conaisting  of  dry  goods,  hats," 
t'tc,  "and  all  other  merchandise  kept  for  sale  by 
us."  The  mortgage,  on  its  face,  bore  date  one 
day  earlier  than  the  note  for  $4,398,  but  it  was 
:diown  by  parol  evidence  that  this  discrepancy 
in  the  dates  was  the  resnlt  of  an  enor.  It  was 
also  shown,  by  like  evidence,  that  the  partner- 
xbip  had  but  one  stock  of  goods,  and  kept  the 
same  at  but  one  place.  After  certain  payments 
had  been  made  on  tltis  mortgage,  the  partnership 
gave  to  another  creditor  a  mortgage  upon  its 
ato^  of  goods,  in  whidi  It  was  recited  that  the 


bank  held  a  mortgage  on  the  same  property  for 
$3,200,  this  being  the  amount  to  which  the  In- 
debtedness to  the  bank  had  been  reduced. 
There  was  no  fraud  or  usury  in  the  bank's  mort- 
gage, and  It  was  made  bona  fide  to  secure  an  e.x- 
isting  debt  of  $4,398.  B^d: 

1.  The  parol  evidence  above  referred  to  was 
admissible  for  the  purpose  Indicated,  and  such 
evidence  was,  under  the  facts  of  this  case,  like- 
wise admissible  to  show  what  indebtedness  the 
mortgige  was  really  intended  to  secure, 

2.  The  mortgage  to  the  bank,  though  made  by 
only  one  of  the  partners,  was  good,  although 
the  other  partner  did  not  know  of  Its  exlsten'.*e. 
Hud  he  objected  to  Its  execution,  the  guestiou 
wculd  be  different. 

3.  UndM-  the  facta  stated,  there  was  no  fatal 
veriance  between  the  mortgage  and  the  debt  it 
was  given  to  secure.  The  mortgage  itself  con- 
taining an  actual  promise  to  pay  $5,000,  it  was 

at  least  a  valid  collateral  security  (or  a  debt  of  ^ 
less  amount. 

4.  The  stock  of  goods  covered  by  the  'mort- 
gage was,  in  the  light  of  the  parol  evidence,  ap*. 
plying  the  mortgage  to  its  subject-matter,  suffi- 
ciently described  and  identified. 

5.  There  was  no  error  In  adjudging  that  tl^e 
first  mortgage  was  entitled  to  iHiority  over  the 
second  in  a  distribution  of  the  proceeds  of  the 
mortgaged  property  raised  at  a  sale  made  by  a 
receiver. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
8.  W.  Harris,  Judge. 

Action  by  M.  C.  &  J.  F.  Klser  &  Co.  against 
Carrollton  Dry-Goods  Company  and  others 
to  foreclose  a  chattel  mortgage.  Brought 
forward  from  the  last  term.  Code,  {  4271a-c. 
From  a  Judgment  declaring  the  mortgage 
subject  to  another  mortgage,  plaintiffs  bring 
error.  Affirmed. 

Simmons  &  Corrlgan,  for  plaintiffs  In  error. 
H.  M.  Held,  Adamson  ft  Jackson,  Merrell  A 
Cole,  S.  K.  Green,  and  Simmons  &  Corrigan, 

for  defendants  in  error. 

PER  CUBIAM.   Judgment  affirmed 


(96  Or.  761) 

BENSON  V.  MATOB,  ETC.,  OF  CITY  OF 

CARROLLTON. 
(Supreme  Court  of  Georgia.    April  15,  1895.) 

CeKTIORARI—RbCORS — pRESQlirTIONB  ON  APPEAt, 

The  ordinance  of  the  town  of  Carrollton, 
for  a  yiolatiou  of  which  the  accused  was  convict- 
ed in  the  municipal  court  of  that  town,  not  hav- 
ing been  brought  up,  either  in  the  petition  for 
certiorari  or  the  answer  of  the  mayor,  the  su- 
perior court  was  authorized,  and  this  .coort  is 
bound,  to  presume  that  such  ordinance  was  in 
all  respects  legal;  and  the  evidence  being  suf- 
ficient to  support  the  charge  against  the  accused, 
as  stated  in  uie  record,  and  the  plaintiff  in  error 
failing  to  show  by  the  record  the  commission  of 
any  error  of  law  by  the  trial  judge,  his  Judg- 
ment overruling  the  certiorari  will  not  be  dis- 
turbed. 

(SylUlbni  by  the  Court) 

Error  from  superior  conr^  Carroll  county; 
8.  W.  Harris,  Judge. 

Certiorari  by  BUI  Benson  against  the 
mayor  and  council  of  city  ctf  Carrollton,  Ga. 
Brought  forward  frinn  the  last  term.  Code, 
S  4271a-c.  There  was  a  Judgment  for  re- 
spondentB,  and  petitioner  brings  error.  Af- 
firmed. 
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Tbe  fonoTrins  U  tiie  <rfSclal  reporti 
Bill  Beiuon  vaa  tried  before  the  mayor 
of  the  dtr  of  Garrolltou  for  violating  an 
ordluaace  of  that  city,  anfl  vaa  ftonnd  guilty 
and  fined  «60  and  costs.  On  certlonul  this 
Indgment  waa  sustained.  The  bill  of  ezc^ 
ttona  recites  that  Benson  was  tried  upon  a 
charge  disorderly  conduct  Tbe  petltton 
for  certiorari  states  that  he  was  tried  on 
the  carge  of  keying  sptrltnoiu  llqoors  for 
Ul^al  sale  or  Illegal  furnishing.  The  only 
eTidmce  was  given  by  Jcibn  Laldler,  who 
testified  that  he  told  Benson  to  Inlng  him  a 
quart  of  whisky  from  Atlanta,  and  some 
time  afterwards  he  went  to  a  house  where 
Benson  was,  and  handed  him  an  empty 
bottle,  and  Benson  went  Into  the  back  room 
of  tbe  hoQS^  and  returned  with  the  bottle 
filled  with  whisky.  Witness  paid  Buison 
40  cents  for  It  Benson  told  him  at  this 
time  he  wanted  the  money  to  pay  fr^ht 
tm  the  whisky.  Benson  stated  that  Laldler 
and  others  had  asked  him  to  bring  them 
whisky  from  Atlanta,  and  he  brought  it  for 
them.  Laldler  had  asked  him  to  bring  a 
quart  When  he  came  f6r  It  there  was  only 
a  pint  left,  and  Benson  let  him  have  It  for 
40  cents,— what  It  cost  In  Atlanta.  Benson 
also  stated  that  he  had  no  whls^  for  Illegal 
sale  or  furnishing.  Tlie  errors  assigned  In 
the  petition  for  certiorari  are  (1)  that  the 
ordinance  of  said  city  against  keeping 
liquors,  etc.,  for  unlawful  sale  or  unlawful 
furnishing,  is  null  and  Told,  contrary  to  tbe 
constitution  and  laws  of  Georgia,  contrary 
to  tbe  authority  granted  In  the  charter  of 
the  dty,  and  In  conflict  with  the  act  of  1880 
prohlUting  the  sale  or  furnishing  of  liquor 
In  the  714th  district  G.  M.;  (2)  that  the 
Judgment  is  contrary  to  evidence,  there  be- 
ing no  evidence  that  defendant  kept  Uquor 
for  Illegal  sale  or  fumlsblng;  (3)  that  dis- 
orderly conduct  is  an  act  calcuUited  to  dis- 
turb the  citizens  at  the  time,  must  be  riotous 
or  boisterous,  and  attract  attention  of  the 
people  in  the  neighborhood;  (4)  that  there 
was  no  evidence  that  B^ison  was  a  dealer 
or  trader  In  liquors,  or  that  be  kept  them 
for  sale,  or  other  Illegal  purposes. 

,  Oscar  Reese,  for  plaintiff  in  error.  Adam- 
son  &  Jackson  and  B.  D.  Jackson,  for  de- 
fendants In  error» 

PBB  CURIAM.   Judgment  affirmed. 


(95  Gb.  SO) 

GURR  T.  QURR. 
(Supreme  Court  of  Georgia.    Feb.  27.  1896.> 

Babbas  CoRPcft  BT  Parent— COSTODT  of  MmoR 
Cbild— Certiorari— Power  or  Coubt  to 
Order  Return  of  CosTonr. 
A  writ  of  habeas  corpus  having  been  aned 
ont  before  the  onllnary  for  the  nwtodj  of  a 
minor  child,  by  its  father  against  its  mother, 
.the  pareats  at  the  time  liviag  in  a  state  of  eep- 
aration,  end  the  ordinary  having  awarded  the 
cuBtody  of  the  child  to  the  father,  and  this  jtidc- 
mvnt  having  been  immediately  executed,  aftvr 


which  the  mother  presented' to  the  Judge  of  the 
superior  court  a  petition  for  certiorari  to  review 
all  the  proceedings  In  the  case  had  before  the  or- 
dinaiT,  it  was  error,  after  sanctiouing  the  peti- 
tion for  certiorari,  to  add  to  the  sanction  an  or^ 
der  directing  that  the  iherlff  restore  the  child  in 
dhnpnte  to  the  custodr  of  Its  mother,  the  plain- 
till  in  certiorari,  the  pudge  having  no  power  or 
authorl^  to  grant  snch  order.  CHty  of  Macon  v. 
Shaw.  14  Ga.  162;  Llndsey  v.  Undacv.  Id.  667; 
Tajrlor  V.  Gay,  20  Ga.  77:  Board  t.  Winberlr, 
65  Ga.  B70;  Seamans  v.  King,  6  B.  B.  BS,  70 
Ga.  613. 

(Bfllabus  by  the  Court) 

ErrOT  from  superior  court,  Bousttm  county; 
W,  H.  Fish,  Judge. 

Certiorari  by  Lillian  Gnrr  agahist  F.  M. 
Gurr  to  review  habeas  corptis  proceedings 
in  which  the  custody  of  h&  minor  child  was 
given  to  defendant  From  an  order  directing 
a  return  of  custody  to  plaintiff,  defendant 
brings  OTor.  Bevtfsed. 

L.  L.  Brown,  for  ^alntlff  In  errw.  B.  D. 
Smith,  Cor  deCmdant  in  cnor. 

PBB  0T7BIAM.  Judgment  rerersed. 


(H  Ga.  1S9> 

ATJ8TIN  HAMILTON. 
(Supreme  Court  of  Georgia.   April  IB,  1886.) 
Sals— BssERVATioiT  or  Titls  iv  Selub  —  LaVT 

BT  ThIBD  PaBTT. 

Where  the  owner  of  personal  property,  by 
a.parol  contract  of  sale,  sola  the  same  to  anoth- 
er, aniinst  whom  there  was  a  JudgmeDt  al- 
though it  may  have  been  the  intention  of  the 
parties  at  the  time  of  the  sale  that  the  sellef 
Bhould  reserve  the  title  until  tiie  property  was 
paid  for,  and  that  tbe  purchaser  should  give  a 
promissory  note  accordingly,  yet  where  no  wath 
note  was  In  fact  given,  but  after  an  execution 
based  on  the  judgment  mentioned  had  been  lev- 
ied upon  the  property,  the  seller  accepted  and 
sold  a  mortgage  tfaerecm  which  had  been  pre- 
viously executed  by  the  purchaser,  tn  which  it 
was  recited  that  the  property  belonged  to  the 
latter,  the  property,  under  these  facts,  was  sub- 
ject to  the  execution,  as  against  a  claim  filed  by 
the  seller.  See  Mann  v.  Thompson,  12  S.  S. 
746,  86  Ga.  347. 

(SylUbus  by  tbe  Court) 

Error  from  superior  court  Baralson  county; 
C  G.  Jones,  Judge.^ 

Action  by  G.  B.  Hamilton  against  House- 
worth  to  recover  pemmal  propoty.  J.  V. 
Atistln  Intervened,  claiming  title  to  the  prop- 
erty. From  an  order  reversing  a  Judgment 
for  claimant  and  ordering  judgment  for  pl^- 
tiff,  claimant  Inlnga  error.  Brought  forward 
from  last  term.   Code,  I  427la-c  Affirmed. 

The  following  is  the  official  report: 

An  execution  in  favor  of  Hamilton  against 
Houseworth)  based  on  a  Judpnent  of  Novem- 
ber 4,  1801,  was  levied  on  a  bay  o^t  A 
claim  was  Interposed  by  Austin,  pn  the 
trial  of  the  case  In  a  maglstnte*8  court  there 
was  a  verdict  tbr  the  claimant  Plaintiff 
took  the  case  by  certiorari  to  the  superior 
court  The  certiorari  was  there  sustained, 
and  final  Judgment  rmdered  In  favor  of  iilaln- 
tlff.  To  this  claimant  excepted.  On  the  trial 
In  the  magistrate's  court  It  was  shown  tluit 
at  tbe  time  of  the  levy.  February  18^  1S03, 
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tbe  property  wfes  In  the  poBsesidon  of  defend- 
ant in  fi.  fa.  Claimant  teatlfled:  "I  got  the 
colt  from  John  LoTelesB,  and  had  It  in  my 
possession.  I  sold  It  to  Houseworth,  with 
the  understanding  it  was  to  be  paid  for.  I 
d^vered  it  to  Honseworth,  ahd  asked  Blg- 
gers,  the  clerk,  to  write  the  note,  retaining 
title  In  me  mitil  tbe  cait  w&s  paid  for.  I  did 
not  get  the  paper  he  fixed  up  an  til  after  the 
colt  was  levied  on.  I  can't  read.  Blggers 
read  the  mortgage  to  me  when  I  got  it  from 
him,  and  I  told  blm  It  was  not  fixed  right 
I  took  It  as  he  had  It  fixed.  It  does  not  be- 
long to  me  now,  as  I  bare  traded  It,  and 
have  no  Interest  in  tt"  Blggers  testified: 
"Some  time  b^ore  November  30, 1892,  Honse- 
worth  and  Austin  came  to  me,  and  said  that 
Austin  hod  traded  to  Houseworth  a  colt,  and 
requested  me  to  prepare  for  them  a  contract, 
retaining  title  in  Austin  until  Houseworth 
should  pay  for  the  same.  I  was  then  clerk 
of  the  superior  court  of  the  county.  Agreed 
to  do  so,  and  to  witness  the  same  oflBdally, 
and  place  it  on  record.  Some  time  afterwards, 
and  on  November  30,  1892,  without  consult- 
ing further  with  Austin,  I  wrote  out  the  In- 
Btroment  Introduced,  had  Houseworth  sign  It, 
and  traced  it  on  record.  X  bad  foi^otten  that 
the  paper  alwuld  reserve  title  In  Austin,  and, 
by  an  oven^ht  and  mistake,  drew  the  mort- 
gage. I  retained  tbe  mortgage  until  afto: 
tbe  colt  was  levied  on,  when  I  handed  It  to 
Austin,  who  Bald  tt  was  wrong."  Austin  fur- 
ther testified  that  he  never  knew  that  Blggers 
had  diswn  the  mortgage  until  after  the  colt 
was  levied  on,  and  would  not  have  ddlvered 
same  to  Houseworth  on  the  contract  as  writ- 
ten. HonsewOTtdi  testifled  that .  he  thought, 
all  along,  the  title  to  tbe  colt  was  retained  In 
Austin,  as  tbe  contract  bad  provided,  and 
neva*  learned  otherwise  until  after  the  colt 
was  levied  on,  and  that  the  statem^t  about 
ownCTihip  ("the  above  property  Is  and  be- 
longs to  me"),  as  expresaed  in  tbB  mortgage, 
was  printed  in  tbe  mortgage,  was  not  true,  and 
was  not  understood  by  witness  when  be  signed 
it,  although  it  was  read  to  him  by  Blggers. 
liie  mortgage  In  question  was  Introduced.  It 
was  dated  November  SO,  1882,  and  recorded 
December  5,  1892.  It  was  a  mortgage  on  the 
cxAt  to  secm«  an  UidebtedneaB  of  928  to  Austin, 
due  December  IS,  1^3,  and  contained  no  res- 
ervation of  title.  The  peUtion  for  certiorari 
complained  that  petitioner  objected  to  all  the 
evidence  In  regard  to  what  the  trade  was  be- 
tween datanant  and  defendant,  as  the  con- 
tract was  reduced  to  writing,  and  would  be  the 
best  evidence,  and  that  13i1b  objection  was  over- 
ruled, and  claimant  allowed  to  tell  all  about 
the  ronversatlon  between  him  and  defendant 
and  between  him  and  Blggers^  Also,  that  the 
jury  erred  In  finding  the  property  not  subject, 
said  finding  being  contrary  to  law,  evidence,  etc. 

Bdvrards  &  Bdwards,  for  plaintiff  in  error. 
E.  S.  Grifilth,  for  defendant  iq  error. 

PEK  CURIAM.    Judgment  affirmed. 

ATKINSON,  i„  not  presiding. 
v.22s.E.nc.5— 20 


(M  8.  C.  333) 

STATB  T.  QATMON. 

(Supreme  Court  of  South  Carolina.  June  27, 
1896.) 

Crihinai.  Law— iKSTRUCTion. 
On  a  trial  for  p^jnry,  a  diarge  that  the 
jury  mast  not  allow  their  persona)  knowledge  of 
defendant's  mental  condition  to  influence  their 
verdict  is  cwrect 

Appeal  from  general  sessions  circuit  court 
of  Clarendon  county;  J.  J.  Norton,  Judge. 

Joseph  Benjamin  Gaymon  was  convicted 
of  perjury,  and  appeals.  Affirmed. 

The  following  are  the  exceptions  referred 
to  in  the  opinion:  "(1)  That  lils  honor,  the 
presiding  Judge,  erred  in  overruling  defend* 
ant's  motion  for  a  new  trial,  based  on  al- 
leged error  of  his  h<mor  In  charging  the  Jury, 
fn  substance,  that  they  could  not  communi- 
cate' to  cme  another  facts  known  by  any  of 
them,  but  not  brought  out  on  tbe  witness 
stand,  going  to  show  that  the  defendant  was 
not  of  sound  mind  or  memory  at  the  time 
the  offense  is  said  to  have  bem  committed, 
and  in  charging  the  Jury,  to  wit:  1  chaise 
you  that  you  have  no  right  to  make  com- 
munications to  one  anothn-  of  a  fact  bearing 
upon  tbe  case,  either  In  regard  to  the  compe- 
tency of  the  deftodant  or  any  other  fact. 
•  •  •  Ton  can't,  If  you  kaew  the  defend- 
ant to  be  perfectly  sane  at  that  moment,  or 
If  you  knew  him  not  to  be  perfectly  sane  at 
that  time,  you  can't  tell  Hie  other  Jurors  so 
in  tbe  Jury  room;  uot  you. cant,  If  you 
knew  hbn  to  be  a  man  who  had  no  m^ory, 
or*  had  knowledge  of  right  and  wrong,  you 
can't  say  so  In  the  Jury  roonl,  except  what 
you  saw  upoa  tbe  stand.'  (2)  That  bis  honor 
erred  In  overruling  defendant's  motion  for  a 
new  trial  based  on  alleged  error  In  charging 
the  Jury,  in  substance,  that  they  could  not 
let  th^r  personal  knowledge  of  the  defend-' 
ant,  or  of  any  fact  other  than  what  was 
proved  on  the  stand,  enter  into  thtir  Judg- 
ment, save  their  phonal  knowledge  of  the 
character  of  the  witnesses,  and  In  charging 
the  Jury  as  follows:  'You  are  not  govmied 
by  personal  knowledge,  but  by  the  testimony 
adduced  on  the  stand.'  '* 

M.  G.  Galluchat,  for  appellaat  Jo«eph  F. 
Rhame,  Acting  Sol.,  for  the  Stata 

GAKT,  J.  The  defendant  was  convicted 
of  pCTjury  at  the  June,  1894,  term  of  the 
court'Of  general  sessions  for  Clarendon  coun- 
ty, and  thereon  made  a  motion  before  the 
presiding  Judge  for  a  new  trial,  which  was 
refused.  He  was  then  sentenced  to  one  year 
at  bard  labor  In  the  state  penitentiary.  The 
appeal  to  this  court  Is  based  upon  two  ex- 
ceptions, which  will  be  Incorirarated  in  the 
report  of  the  case,  and  raise  the  single  point 
whether  his  honor.  Judge  Norton,  erred  in 
charging  the  Jury  that  they  must  not  allow 
th^r  personal  knowledge  of  defendant's 
-mental  condition  to  enter  Into  tbelr  Judg- 
ment in  arriving  at  a  verdict.   Tbe  question 
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ftB  to  ttae  mental  ccmditlon  of  tlie  defendant 
was  not  a  collateral  clrcumatance,  but  a  ma- 
terial fact  in  Issae,  upon  which  the  jury  was 
called  upon  to  pasB.  Under  these  clrcnm- 
stances.  It  would  be  extremely  dangerous  to 
allow  the  Jury  to  find  a  verdict  upon  facts 
first  communicated  to  them  by  Jurors  In  the 
jury  room.  Such  a  verdict  would  be  con- 
trary to  that  part  of  their  oath  where  they 
swear  to  give  a  true  Terdtct  according  to  the 
evidence.  The  practice  for  which  the  ap- 
pellant contends  would  deprive  a  party  to 
the  cause  of  the  very  important  right  of 
cross-examination.  This  is  not  a  case  In- 
volving the  right  of  a  Juror  to  state  facts  In 
the  Jury  room  touching  the  credibility  of  a 
witness,  as  was  the  case  of  McKain  v.  Love, 
2  HIU  (S.  C.)  506,  In  which  the  distincUon 
ber^n  stated  was  pointed  out  by  tue  court, 
which  used  the  following  language:  "The 
oath  usually  administered  to  the  jurors  in 
the  common  pleas  well  and  truly  to  try  the 
issue  Joined  between  the  parties,  'and  a  true 
verdict  give  according  to  the  evidence,'  con- 
tains a  very  correct  summary  of  the  law  on 
this  subject  The  jury  are  bound  to  give 
their  verdict  according  to  the  evidence,  and 
what  is  or  is  not  competent  evidence  belongs 
to  the  court,  and  not  to  the  jury,  to  deter- 
mine. GeneraUy  spealcing,  therefore,  a  ver- 
dict founded  on  facts  first  disclosed  in  the 
Jury  room  would  be  bad,  although  the  facts 
are  known  to  one  of  the  Jury,  because  it  is 
unfair  not  to  give  the  party  against  whom 
they  operate  an  opportunity  of  repelling  or 
explaining  them.  In  an  anonymous  case,-  Id 
1  Salk.  405,  par.  3,  it  Is  said  that  "if  a  juror 
know,  of  his  own  knowledge,  anything  ma- 
terial to  the  matter  in  issue,  the  fair  way  Is 
to  tell  the  court,  so  that  he  may  be  swmh  as 
a  witness."  See,  also,  State  v.  Jones,  29  S. 
.  G.  201,  7  S.  B.  296.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  ttaa  court  b»> 
low  be  affirmed. 


(M  s.  a  SB) 

8TATB  V.  BHODBS  et  al. 
(Supreme  CSonrt  of  Booth  Carolina.  Jane  2% 
189S.) 

OMMnrAL  L4W— EVlDKNCa— ImTBTCTKHra— Bb- 
V1>W. 

1.  On  a  trial  for  arson,  a  question  asked 
of  a  witness  who  was  at  defendant's  house  in 
the  evening  of  the  fire,  whether  he  got  any  liq- 
uor there,  was  admiaaible  to  test  hu  sbili^  to 
identitr  those  who  were  preaent 

2.  A.  charge  that  "yon  are  kings.  In  your 
capacity,  and  mortal  man  cannot  touch  yonr 
jadgment,"  is  unobjectionable  on  the  ground 
that  outside  pressure  was  being  used,  and  that 
the  eEFect  of  the  <Aarge  wooid  be  "to  confirm  the 
Jury  to  convict  defendant,  regardless  of  law  or 
eridence."  when  there  was  no  evidoiee  of  "ont- 
side  pressnre."  and  when  the  court  also  charged 
that  the  Jury  was  to  consider  nothing  except 
what  happened  on  the  witness  stand. 

8.  A  verdict  of  conviction  will  not  be  dls* 
tnrbed  on  appeal  on  the  ground  that  It  was 
against,  or  unsupported  by,  the  evidence. 

Appeal  from  general  sessions  circuit  court 
itf  Anderson  county;  O.  W.  Buclianan,  Judge. 


Jasper  N.  Rhodes  was  convicted  ct  anon, 
and  appeals.  Affirmed. 

Bonbam  ft  Watkins  and  Tribble  Jk  Prince, 
for  appelant  M.  F.  Ansel,  for  the  States 

HcIVBR,  0.  J.  The  tbreodef aidants  alxm 
named  were  Indicted  and  tried  Jttotly  imdet 
a  charge  of  arson,  in  burning  the  gtnhonss 
of  one  James  P.  Johnson,  and  npon  ttuSt 
trial  they  were  all  convicted,  and  reoommend- 
ed  to  the  mercy  of  tiie  comrt  After  tbe  Tsr- 
dlct  was  rendered  the  defendant  Bbodes 
moved  for  a  new  trial,  npon  the  mlnntes  of 
the  conrt,  which  motion  was  refused,  and  tbe 
defendant  Bhodes  was  sentenced  to  Imprlson- 
mmt  in  the  state  penit^ti&ry,  at  hard  labor, 
for  tbe  term  of  12  yeara  From  this  Judg- 
ment the  defendant  Jasper  N.  Rhodes  alone 
appeals,  on  the  several  grounds  set  ont  in 
the  recixA,  the  other  two  defendants  not  ap- 
pealing. 

The  first  and  seccmd  grounds  of  appeal,  re- 
lating only  to  the  confessions  made  by  Ijee 
Owens  and  John  Murphy,  In  which  the  name 
of  the  appellant,  Rhodes,  was  not  even  men- 
tioned, are  manifestly  Inai^Ucable  to  the 
questions  raised  by  the  appeal,  and  need  not, 
therefore,  be  ctmsid^ed. 

Tbe  third  ground  of  ai^>eal  Is  as  follows: 
"Because  his  honor  erred  in  allowing  the 
solicitor,  against  objection  by  defendant's  at- 
torneys, to  ask  the  defendant's  witness  A.  W. 
Grant  if  he  had  not  obtained  whisky  or  liquor 
at  Rhodes'  on  Sund^;  the  manifest  object 
being  to  prejudice  defmdant  Bhodes  In  the 
eyes  of  the  Jury,  and  said  question  being 
wholly  irrelevant  to  the  issue  being  tried."* 
For  a  proper  understanding  of  this  exceptimi. 
it  Is  necessary  to  state  that  the  evldmce 
tended  to  show  that  several  persons,  both 
white  and  colored,  were  at  the  house  of  the 
appelant  on  Sunday  afternoon,— on  the  night 
of  which  day  the  ginbouse  was  burned,— 
among  whom  was  the  witness  Orant;  and 
when  he  was  asked  by  the  B<dIcitor,  on  the 
cross-examination,  whether  the  other  two  de- 
fendants were  among  the  colored  people  pnst- 
mt,  he  replied:  "A.  I  don't  know,  sir.  Ton 
know  darkeys  are  so  much  alike,  I  don't 
know  that  I  would  know  them.  Q.  Have  you 
erver  seen  two  people  that  looked  just  exactly 
alike?  A.  Yes,  sir.  Q.  You  have  seen  two 
people  that  looked  Just  exactly  alike?  A.  Yes, 
sir.  Q.  You  are  certain  of  that?  A.  Yes,  air; 
I  am.  Q.  Did  you  see  any  liquor  there  ttiat 
evening?  A.  No,  sir.  Q.  You  didn't  get  any 
of  It?  A.  No,  sir,  I  did  not;  I  don't  fool  with 
that."  At  this  point  tbe  objection  of  couDsei 
was  Interposed,  and,  though  the  objection 
was  overruled,  no  further  question  was  asked 
about  liquor.  How  this  testimony  can  be 
construed  (not  to  use  a  stronger  term)  Into 
an  effort  on  the  part  of  the  solicitor  to  con 
vey  the  idea  to  the  jury  that  appellant  was 
selling  liquor  on  Sunday,  —  whldb.  Judging 
from  the  argument  of  counsel  for  appellant, 
constitutes  the  gravamen  of  the  objection,— 
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it  Is  Impossible  to  conceive,  and  the  sugges- 
tion of  any  such  purpose  Is  based  solely  upon 
the  purest  conjecture.  The  witness  was  not 
asked  If  be  got  any  liquor  from  ap[>ellaDt, 
and,  as  there  were  several  other  persons  pres- 
ent, there  was  not  the  slightest  reason  to 
assume  that  the  Int^tlon  was  to  show  that 
the  witness  got  any  llqnor  from  appellant,  or 
even  that  he  had  aity,  though  another  of  de- 
fendant's witnesses  was  permitted  to  say, 
without  objection,  that  he  and  the  af^ellant 
did  go  out  of  the  house  and  get  a  drink.  It 
is  very  obvious  that  the  sole  purpose  of  the 
testimony  which  constitutes  a  basis  of  this 
ground  of  appeal  was  to  ascertain  whether 
the  witness  Grant  was  unable  to  identify  the 
"darkeys"  of  whom  he  s[>oke,  because  of  his 
being  "In  liquor."  It  is  clear,  therefore,  that 
there  Is  nothing  in  the  third  ground  of  ap- 
peal; for,  even  If  the  testimony  in  question 
was  Irrelevant  to  tlie  issue  on  trial,  it  cer- 
tainty was  within  the  limits  allowed  on  croes- 
ezamlnatlon  to  test  the  correctnen  of  flie  tes- 
timony of  the  witness. 

The  fourth  ground  of  appeal  Is  presented  In 
the  following  language:  "Because  his  honor 
erred  In  charging  the  Jury  as  follows:  'You 
are  kings,  In  your  capacity,  and  mortal  mau 
cannot  touch  your  Judgment,'— It  being  ap- 
parent, even  from  his  honor's  charge,  that  prej- 
udice and  feeling  existed  In  the  case  against 
the  defendants,  asd  that  'outside  pressure' 
was  being  used,  if  any  of  the  Jurors  were 
influenced  by  such  considerations,  the  efFect 
of  these  words  uttered  by  the  presiding  Judge 
would  be  to  confirm  them  in  their  determina- 
tI<Hi  to  convict  the  defendant,  regardless  of 
law .  or  evidence."  It  seems  to  ns  that  this 
ground  of  appeal  Is  based  upon  two  wholly 
sratnltous  assumptions,  unsustalned  by  any 
evidence  whatever:  (1)  That  "outside  pres- 
sure" was  being  brought  to  bear  to  induce  the 
Jury  to  find  the  defendants  guilty,  (2)  That 
the  Jurors,  or  some  of  them,  at  least,  would 
yield  to  such  outside  pressure;  and  this  In- 
volves a  grave  imputation  against  Jurors, 
which  this  court  would  be  slow  to  indorse. 
But,  more  than  this,  when  the  whole  passage 
from  which  the  words  quoted  In  this  ground 
of  appeal  are  taken  Is  read  together.  It  Is 
very  obvious  that  tie  sole  purpose  cMF  the  lan- 
guage quoted  from  the  Judge's  charge  was 
to  fortify  the  Jury  against  the  effect  of  any 
oatslde  pressnre.  If  any  there  was,  and  to 
Impress  upon  their  minds  their  duty  to  de- 
cide the  case  according  to  the  testimony  as 
adduced  on  the  stand,  without  r^^ard  to  any 
other  consideration.  Here  Is  the  whole  pas- 
sage:  "Now,  gentlemen,  you  are  to  consider 
yourselves  set  apart  solely  for  the  purpose  of 
ccnslderlng  what  you  hear  In  this  courthouse, 
seeing  what  you  see  here,  and  you  are  not 
to  pay  any  attention  to  outside  pressure. 
Tpn  must  be  oblivious  to  any  outside  pres- 
Bure.  You  are  kings,  in  your  cap;ioitv,  and 
mortal  man  cannot  touch  your  Judgment. 
You  are  to  be  the  sole  Judges.  You  are  to  listen 
to  nothing  that  goes  on  on  the  outside.  Your 


ears  are  to  be  deaf,  and  your  eyes  blind,  to  all 
except  what  happens  here  on  this  witness 
'stand.  Your  duty  is  to  inquire  as  to  the  guilt 
or  Innocence  of  these  parties,  as  to  what  hap- 
pens here  In  the  courthouse,  right  here  on  the 
stand."  It  is  manifest,  therefore,  that  the 
fourth  ground  of  appeal  cannot  be  sustained. 

The  fifth  ground  reads  as  follows:  "Be- 
cause his  honor  erred  In  not  granting  a  new 
trial  to  this  appellant,  because  it  appears 
from  the  record  that  the  verdict  Is  against 
the  manifest  weight  of  the  evidence,  and 
against  the  law  as  It  was  given  to  the  Jury 
by  the  court.  Because  It  Is  shown  by  the 
record  of  the  evidence  that,  eliminating  the 
so-called  confesskMis  of  the  alleged  accom- 
plices, the  only  testimony  against  this  appel- 
lant, Rhodes,  was  the  testimony  of  the  little 
negro  girl  Mary  Williams,  which  was  con- 
tradictory on  its  face,  and  which  was  con- 
tradicted point  blank  by  the  testimony  of 
four  adult.  Intelligent,  white  witnesses."  It 
seems  to  us  that  the  very  terms  In  which  this 
ground  of  appeal  Is  cou<^ed  sufficiently  show 
that  it  cannot  be  sustained  by  this  court,  for 
It  is  abundantly  apparent  that  the  whole 
question  turned  upon  the  credibility  of  tbe 
witness  Mary  Williams,  and  that  Is  a  ques- 
tion peculiarly  and  exclusively  within  tbe 
province  of  the  Jury.  Whether  the  Jury  have 
correctly  solved  that  qnestioa  It  Is  cer^inly 
beyond  the  province  of  this  court  to  Inquire. 
Ever  since  the  case  of  State  v.  Cardozo,  11 
S.  C.  195,  followed  by  numerous  other  cases. 
It  has  been  uniformly  held  that  this  court  has 
no  power  to  set  aside  a  verdict  of  a  Jury  in 
a  criminal  case  on  the  ground  that  tbe  ver- 
dict was  against  the  evidence,  or  un8Upp<Mrt- 
ed  by  It.  That  power  has  been  lodged  ex- 
clusively in  tbe  circuit  court,  and  its  deci- 
sion, so  long  as  no  error  of  law  Is  committed 
by  It  is  final  and  conclusive.  We  are  unable 
to  discover  that  bis  honor,  Judge  Buchanan, 
committed  any  error  of  law  in  refusing  tbe 
motion  for  a  new  trial.  He  did  not  refuse 
the  motion  for  want  of  power  to  grant  It, 
as  In  the  case  of  State  v.  David,  14  S.  C.  428, 
and  in  Wood  v.  Railway  C3o.,  19  S,  O.  579, 
which  would  have  been  error  of  law;  but 
the  motion  was  refused,  as  appears  from  the 
record,  because  the  circuit  judge  was  not  dis- 
posed to  put  bis  Judgment  against  that  of 
the  Jury,  Now,' reading  that  remark  In  the 
light  of  the  circumstances  of  the  case.  It  is 
very  obvious  that,  the  circuit  Jud-fe  seeing 
that  the  whole  question  was  one  of  credibil- 
ity of  testimony,— a  question  peculiarly  with- 
in .the  province  of  tbe  Jury,— he  was  disposed 
to  respect  the  Judgment  of  the  Jury  upon  that 
question,  and  In  this  there  certainly  was  no 
error  of  law. 

The  only  remaining  ground  of  appeal  Is  the 
sixth,  which  reads  as  follows:  "Because  his 
honor  erred  in  charging  the  Jury  as  follows: 
'Now,  gentlemen,  something  has  hecn  tnid 
here  about  an  alibi.  The  books  say  an  alibi 
Is  a  dangerous  defense,'  etc—the  error  cod- 
sisting  in  this:  that  tbe  defendant  bad  made 
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no  effort  to  set  up  an  alibi,  bnt,  on  the  con- 
trary, proved  by  his  own  witnesses  tbat  he 
was  at  tbe  very  place,  at  the  very  hoar, 
charged  by  the  glri,  but  tbat  no  such  con- 
ver8atl<Hi  as  she  alleges  to  bare  heard  be- 
tween him  and  Lee  Owens  and  John  Murphy 
txKd:  place,  or  could  have  tak^  place  witb- 
out  their  knowledge;  but  by  the  ^nd^e's 
charge  as  to  an  effort  to  prove  an  alibi  the 
Jury  were  misled  into  believing  that  this  was 
only  an  att«npt  to  prove  an  alibL"  It  will 
be  observed  that  the  circuit  judge  did  not 
say  tbat  the  appelant  liad  set  up  an  allhl 
as  a  defense,  and  did  not  even  say  tbat  he 
had  attempted  to  prove  an  alibi.  Bnt  what 
he  did  say  was:  "Something  has  beoi  said 
Ime  about  an  allU.  Tbe  books  ssy  that  an 
alibi  is  a  dangerous  defense,  yet,  when  there 
are  no  circumstances  showing  any  lack  of 
completion  In  the  chain,  it  is  as  complete  a 
defense  as  can  be  derisedt  because  the  law 
aajB  a  man  cannot  be  in  two  places  at  one 
and  tbe  same  time,  and  we  all  know  that. 
He  cannot  be  in  Anderson  and  In  Abbeville 
the  same  day,  at  precisely  the  same  time." 
This  waa  all  tliat  was  said  on  the  subject, 
and  how  this  can  have  misled  the  Jury  it  £b 
impossible  for  us  to  conceive.  The  t&ct  that 
sdmethhiK  was  said  about  an  alibi— by  whom 
or  for  what  purpose  does  not  appear— cer- 
tainly could  not  have  had  any  effect  in  mis- 
leadfng  the  Jury.  But  when  we  look  into 
tbe  testimony  the  reason  for  making  this  re- 
mark Is  apparent,  for  it  there  appears  that 
Mary  WiUtauis,  a  witness  for  tbe  state,  had 
testified  tbat  after  hearing  Rhodes,  the  a{»- 
pellant,  tell  tbe  other  two  defendants  that  If 
they  would  burn  the  ginhouse  he  would  fur- 
nigh  the  matches  and  the  oil,  these  three 
persons— Rhodes,  Owens,  and  Murphy— left 
the  house,  and  went  down  towards  Che  stable, 
in  the  direction  of  tbe  ginhouse,  after  which 
defendants  offered  several  witnesses  to 
prove  that  Rhodes,  the  appellant,  never  left 
the  bouse  that  evening;  and  this  Is  probably 
what  gave  rise  to  the  remark  about  tbe  alibL 
We  do  not  think,  Iherefore,  tbat  the  aixtb 
ground  of  appeal  can  be  sustained.  Tbe 
Judgment  of  this  court  is  tbat  the  Judgment 
of  the  circuit  court  be  affirmed. 


(44  B.C.UEi 

Ex  parte  MOSCATO. 

(Supreme  Court  of  South  Carolina.   July  1, 
1896.) 

ImrumATs  Bztrat>ition  — Frocbdums — Habeas 
CoEFDs  pRoc  K  BDi  !io— SurnoiBNCT 
or  BxcEPT[o:ts. 

1.  In  extradition  proceedingfl  under  Rev.  St. 
U.  S.  i  5278,  the  mandate  of  the  governor,  di- 
recting the  delivery  of  the  accuaed  to  the  agent 
of  the  itate  demanding  his  rendition,  need  not 
recite  that  the  governor  of  the  latter  state  either 
produced  or  caused  to  be  produced  a  copy  of 
an  Indictment,  or  an  affidavit  before  a  magis- 
trate, Bhowlng  that  accused  has  beoi  charged 
wiUi  having  committed  the  crime. 


2.  In  habeas  corpus  proceedings,  exceptioua 
to  an  order  remanding  petitioner  to  the  custody 
of  the  agent  of  another  state,  who  held  him  by 
virtue  of  a  mandate  of  the  governor  issued  in 
pursuance  of  a  requisition,  on  the  ground  that 
the  "warrant  is  insufficient  In  law,  the  same  not 
being  in  compliance  with  the  constitution  and 
laws  of  tbe  United  States  and  of  this  state"  and 
"because  no  proper  requisition  was  made  by  tbe 
governor  of  the  demanding  state,"  are  too  gen- 
eral for  review  on  anpeal. 

Appeal  from  general  sessions  circuit  court, 
Charleston  county;  Emeat  Gary,  Judge. 

Petition  by  Toney  Moscato  for  a  writ  of 
habeas  corpus  In  the  matter  of  requisition 
proceedings.  From  an  order  remanding  peti- 
tioner to  the  custody  ot  the  (riBoer,  be  ap- 
peals. Affirmed. 

Murphy,  Farrow  &  Legare,  for  appellant 
W.  St  Julien  Jervey,  tot  respondent 

QART,  J.  Ton^  Moscato,  the  m»pellant 
hy  petition  applied  to  Hon.  Ernest  Gary,  ttkm 
presiding  as  drcuit  Judge  in  Obariestoo  coon- 
ij,  for  a  writ  of  habeas  corpus,  alleging  that 
he  was  imprisoned  and  restrained  of  his  lib- 
erty by  Charles  J.  Wade,  and  tbat  the  cause 
of  his  detention  was  not  known  to  him.  The 
writ  was  granted,  and  the  return  tit  Chaxles 
J.  Wade  set  forth:  •That  he  holds  fbe  aald 
prisoner  by  reason  and  virtue  ot  the  man- 
date of  his  exceUoiGy,  the  governor  of  the 
state  of  South  Carolina,  issued  in  pnrauanoe 
of  a  requisition  from  the  governor  of  the 
state  orNew  York,  whereby  It  la  commanded 
that  the  said  fugitive,  Tcm^  Moscato,  be  de- 
livered to  Charles  J.  Wade,  who  is  author- 
ised to  recdve  and  carry  him  to  the  state  of 
Kew  York  for  trial,  in  accordance  with  the 
laws  in  such  case  made  and  provided.  To 
which  said  requIsItloD  there  produced  he 
craves  reference."  Toney  Moscato  then  pre- 
sented the  following  reasons  for  his  dis- 
charge: "And  the  said  Toney  Moscato,  in  his 
own  proper  person,  cometh  into  court  here, 
I  and,  having  heard  the  return  to  the  writ  at 
habeas  corpus  road,  sayetb:  (1)  That  be 
ought  to  be  discharged  from  his  imprison- 
ment because  he  says  that  he  is  advised  that 
tbe  vninant  anneced  to  said  ntum  and  made 
part  thereof  is  not  sufficient  In  law.  In  this: 
that  It  does  not  recite  that  the  governor  of 
the  demanding  state  either  produced  or 
caused  to  be  produced  a  copy  of  an  Indict- 
ment found,  nor  an  affidavit  made,  before  a 
magistrate  of  a  state,  showing  that  the  pa> 
son  demanded  is  chuged  with  having  com- 
mitted the  alleged  crime  in  tbe  state  of  Mew 
York;  nor  that  a  copy  of  such  indictment  or 
affidavit  was  certified  as  anthoitle  by  the 
govonor  of  the  state  making  tbe  donand. 
Nor  is  there  any  evidence  before  the  court 
save  the  said  warrant  and  tb&  retam,  and 
this  he  Is  ready  to  verify."  The  mandate  re- 
ferred to  in  tbe  return  c£  Charles  J.  Waile 
recites:  "Whoreas  a  requisition  has  this  di^r 
been  received  from  his  excellency  the  gov- 
ernor of  New  Ymft  ftnr  the  rendition  of  Ton^ 
Moscato,  who  stands  charged  with  a  crime 
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of  grand  larceii7i  In  the  second  degree,  In 
said  state,  and  who  has  escaped  therefrom, 
and  taken  refuge  in  the  atate  of  Sonth  Caro- 
lina." Upon  hearing  the  Tetnm  to  the  writ 
and  the  tiarwee  thereto,  the  presiding  Judge 
made  an  order  rmianding  the  prisoner  to  the 
ciutodr  of  the  agent  of  the  state  of  New 
Yoi^  frran  which  order  the  prisoner  appeal- 
ed to  this  court.  An  order  was  thereupon 
made  by  the  presiding  Judge  staying  the  ese- 
oitlon  of  the  order  pending  said  appeal. 

Appellant's  ercepttons  are:  (1)  "That  the 
vaixant  set  out  In  the  return  herein  tei  InsitfEl- 
doit  in  law.  the  same  not  being  in  compli- 
ance with  the  constitutlaa  and  laws  of  the 
United  States  and  of  this  state."  (2)  **Be- 
canse  no  proper  requisition  was  made  by  the 
goremw  of  New  York  on  the  goremw  of 
tbla  stat&*'  These  exceptions  fan  to  point 
ODt  the  Bpedflc  eirors  complained  of,  and  axe 
too  general  tor  cmslderatlon  by  this  court 
Bat,  even  if  the  exceptions  wrae  sufficient  to 
raise  the  objection  to  the  proceedings  urged 
the  prisoner  upon  the  hearing  before  the 
drcnlt  Judge,  they  could  not  be  sustained. 
Tbe  objection  th«%  urged  was  that  the  man- 
date was  not  sufficient  in  law,  in  that  It  failed 
to  redte  certain  reqnlrements  of  the  act  of 
congress  of  1793  contained  In  section  52^, 
Ber.  St  U.  S.  It  was  not  contended  that 
tbe  requirements  had  not  been  compiled  with, 
tucept  that  they  were  not  recited  In  the  man< 
dat&  There  la  no  provision  of  law  requh> 
ing  Boch  redtal. 

In  the  case  of  Ex  parte  Swearlngen.  18  S. 
G.  83,  the  court  says:  "Another  ground  tak- 
en is  that  even  if  the  reaulsitlon  from  the 
goremor  of  Georgia  be,  in  every  respect,  in 
conformity  with  law,  yet  the  mandate  issued 
by  the  gOTemor  of  this  state  was  Insufflclent 
to  authorize  the  arrest  of  the  petitioner,  inas- 
mocb  as  it  does  not.  In  express  terms,  order 
the  arrest  of  the  prisoner,  but  only  directs 
that  he  be  delivered  to  the  agent  of  the  state 
of  Georgia.  We  do  not  think  It  at  all  Im- 
portant to  Inquire  whether  the  mandate  was 
sufficient  to  authorize  the  arrest  of  the  petition- 
er. The  petitioner  claims  that  he  Is  illegally 
detained  In  the  custody  of  the  sheriff,  and 
the  only  question  before  us  Is,  not  as  to  the 
legality  of  his  arrest,  but  as  to  the  legality 
of  hl9  detention,  and  the  cause  shown  for  that 
is  the  mandate  of  the  governor  of  this  state, 
iBsoed  in  pursi^ance  of  a  requisition  from  the 
sovemor  of  Georgia.  If  that  requisition  is 
in  conformity  to  the  provisions  of  the  act  of 
congress,  as  we  have  already  ascertained  it 
to  be,  the  mandate  of  ttie  governor  of  this 
state  to  deliver  the  prisoner  to  the  agmt  of 
the  state  of  Georgia  necessarily  follows,  and 
it  matters  not  In  this  Inquiry  how  the  sheriff 
originally  acquired  the  custody  of  the  pris- 
oner. Dows'  Case,  18  Pa.  St  3T.  When  he 
i>  broQght  before  ns,  the  return  shows  that 
tie  is  now  in  cuetody  by  lawful  wartnnt  for 
a  lawful  purpose." 

It  is  the  Judgment  of  this  court  that  the  oi^ 
der  appealed  from  be  affirmed. 


(40  w.  T*.  TSe) 
STATB  V.  FLBSHUAN. 
(Bnpreme  Court  of  Appeals  of  West  Tli^nla.  ' 

June  21,  1895.) 

POBGBBI— INDIOTMB^— VaRIAMOB. 

1.  While  in  an  Indictment  for  forsery  it  is 
unnecessary  to  set  forth  a  copy  or  fac  simile  of 
the  instrument  forged,  yet  ilT  this  is  done,  and 
there  is  a  material  variance  between  the  copj' 
BO  Bet  out  and  the  pai>eT  offered  in  evidenct^, 
such  paper,  on  motion  of  the  accused,  should 
be  excluded  from  the  consideration  of  the  jury. 

2.  When  the  alleged  forged  note  la  set  ont 
in  haec  verba,  and  in  the  body  thereof  are  the 
words  "with  6  per  cmt  int.  from  date,"  and 
the  note  offered  in  evidence  contains  no  bu<^ 
words,  tiiia  is  a  variance,  both  in  anbstance  and 
legal  effect,  fatal  to  ibe  introduction  of  snch 
last-mentioned  note  aa  evidence  in  snpptxt  of 
iha  allegations  of  the  indictOMUt 

<8yllabas  by  the  Court) 

Error  to  circuit  court.  Monroe  count?. 
R.  B.  Fleshman  was  convicted  of  forgeiy* 
and  brings  error.  Reversed. 

Rowan  &  Boggess,  for  plaintiff  In  oror. 
T.  S.  RUey,  Atty.  Gen.,  for  the  Btata 

DENT,  J.  B.  B.  Fleshman  was  cmvlcted 
of  forgery  at  the  March  term,  1896,  of  the 
circuit  court  of  Monroe  county,  and  sentenced 
to  two  years*  confinement  In  the  penitentiary. 
On  writ  ot  error,  he  now  relies  upon  dx  sep- 
arate alleged  errors  committed  by  the  trial 
court: 

1.  The  demurrer  to  the  Indictment  for  the 
reason  that  It  was  too  general,  and  did  not 
specify  the  particular  part  of  the  note  forged. 
This  was  not  necessary.  8  Am.  &  Eng.  Enc. 
Law,  500.  502.  A  forged  note,  being  false  in 
one  material  i>art  or  signature,  Is  false  In 
toto,  and  must  be  so  regarded  as  to  the  per- 
son against  whom  the  fraud  Is  aimed. 

2  and  3.  The  forgery  in  this  case  consisted 
in  representing  the  signature  of  one  John 
Fleshman  to  be  the  signature  of  another  per- 
son of  the  same  name,  with  fraudulent  In- 
tent 8  Am.  &  Eng.  Enc.  Law,  464, 467;  State 
V.  Dennett,  19  La.  Ann.  395;  Pennsylvania 
V.  Misner,  Add.  44;  Com.  v.  Foster,  114  Mass. 
312.  Such  Iwing  the  case,  the  venue  of  the 
crime  was  property  proven,  and  the  evidence 
of  Chaiies  A.  Brown  as  to  the  conduct  and 
representation  of  the  accused  property  ad- 
mitted. 

4.  In  both  counts  of  the  indictment ,  the 
note  alleged  <to  have  been  forged  is  set  out  In 
haec  vcrl)a,  as  follows^  to  wit:  "$250.00. 
Six  months  after  date,  we  promise  to  pay 
Charles  A.  Brown  two  hundred  and  fifty 
dollars,  for  value  received,  with  6  per  cent 
int  from  date.  This  Deer.  17th,  1892.  R.  R. 
Fleshman.  [Seal.]  '  Allen  Fleshman.  [Seal.] 
John  Fleshman.  [Seal.]"  It  was  unneces- 
sary, under  section  6,  c.  158,  of  the  Code,  to 
do  so,  but  only  to  describe  the  note  as  In  an 
Indictment  for  larceny;  but,  being  set  out  It 
must  be  -proved  as  alleged.  A  material  vari- 
ance between  the  allegata  and  probata  on 
the  trial  of  an  indictment  for  larceny  is  tatai. 
12  Am.  ft  Eng.  Bnc.  Law,  866.   And  It  must 
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be  equally  so  In  trials  for  forsery.  The  note 
offered  In  eridoioe  (NnresponclB  In  aU  respects 
with  tbe  note  set  oat  In  the  Indictment  ex- 
cept the  latter  contains  the  additional  words 
"with  6  par  ceDt.|lnt  frran  date."  These 
words  materially  change  the  substance  and 
the  legal  effect  of  tbe  notes*  and  It  Is  a  mat- 
ter of  Impossibility  to  reconcile  this  dlffeiv 
enoe^  and  pronounce  tiiem  to  be  Identically 
the  same  note.  The  aectued  having  objected 
to  the  admission  of  the  erldaice,  it  should 
have  bem  excluded.  8  Am.  &  Eng.  Enc. 
Law,  5x7;  State  v.  Fay,  65  Ma  400. 

This  being  plain  and  prejudicial  ator.  It 
becomes  unnecessary  to  decide  tbe  other  two 
fissignmenta,  to  wi^  the  refusal  to  grant  a 
continuance,  and  the  mlBbefaavloroC  the  conn- 
s' In  the  argument  of  the  case*  as  tbe  er- 
rors committed,  if  anch,  can  be  avoided  on 
retrial  Suffice  It  to  say  that  a  reasonable 
opptKtnnlty  should  be  afforded  the  aceosed 
to  obtain  bis  witnesses,  and  prepare  for  trial, 
and  counsel  in  argument  should  be  reQulred 
to  confine  themselTea  to  the  facts  in  evidence 
bef(H%  the  Jury. 

For  tbe  error  aforesaid,  the  Judgment  Is  re* 
versed,  the  verdict  set  adde,  and  a  new  trial 
awarded,  and  tbe  case  Is  remanded  tot  fur- 
ther proceedings  In  accordance  with  law. 


(40  w.  v«.  7m 

STATE  T.  COBBS. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jane  19,'  1895.) 

EomCIDE— IXBTRUCTIOXS— FULURB  TO  REQCBrT— 
WaIVBU— IWPBACHMBNT  OF  VBRDICT— 

Affidavits  of  Joborb. 

1.  It  is  not  error  for  a  court  to  omit  to  in- 
struct a  jury  that  it  may  punish  murder  in  tlie 
first  degree  with  either  death  or  confinement  in 
the  penitentiary,  unless  asked  to  do  so. 

2.  It  is  error  to  refuse  to  do  so  when  asked, 
thoDgli  not  asked  nntil  the  jury  announced  its 
verdict  but  before  its  diidiarge. 

3.  The  law  doea  not  fix  .any  time  for  in- 
structions.   The  court  may  fix  it  by  rule. 

4.  A  court  mav,  for  ^ood  reason,  return  a 
iurr  to  its  room  to  further  consider  and  amend 
or  Biter  its  verdict,  at  any  time  before  a  Verdict 
is  received  by  the  court  and  the  jury  discharged. 

5.  A  conrt.  though  asked.  Is  not  l>ound  to  in- 
struct a  jnry  gonerally  as  to  the  law  of  the  case. 
Instructions  as  to  spedfic  law  points  onght  to 
hp  asked.  A  court  may,  without  request,  if  it 
think  the  interests  of  justice  and  a  fair  trial  call 
for  ix.  instruct  a  Jury  in  matter  of  law,  the  in- 
stniction  being  sound  in  law  and  relevant  to  the 
evidence;  but  it  is  not  bound  to  do  so  nnlcss 
asked;  but.  if  asked  to  give  such  proper  spe- 
cific instructions,  it  most  do  so. 

6.  The  court  suntests  privately  to  counsel  of 

ftrisoner  the  prudence  of  instmcting  the  jury  of 
tit  power  to  punish  murder  in  the  first  d^ree 
cither  with  death  or  by  confinement  in  the 
penitentiary,  and  counsel  says  that  be  prefers 
to  take  chanoe<i  rather  than  call  the  jury's  at- 
tention to  that  law  at  that  time.  This  does  not 
estop  tbe  prisoner  from  asking  such  Instruction 
Inter,  even  after  the  jury  has  annonnced  a  ver- 
dict of  murder  in  the  lirst  degree,  but  before  it 
is  received  or  the  jury  discharged. 

7.  Afl5davit  of  jurors  that  they  were  Igno- 
rnnt  of  the  law  that  it  is  with  a  jury  to  say 
whether  murder  in  the  first  d^ree  snail  be  pun- 
ished with  death  or  coufinenient  in  the  peniten- 
tiai7  cannot  be  read  to  impeech  the  verdict 


6.  As  a  general  rule,  affidavits  of  jurors  to 
Impeach  their  verdict  cannot  be  read. 
(Syilabiu  by  the  Court.) 

Btrnnr  to  criminal  court.  Mercer  comity. 
Peter  Oobbs  was  convicted  of  mturder,  and 
brings  error.  Reversed. 

J.  W.  Hale,  for  plaintiff  hi  errw.  T.  8. 
RUey,  Atty.  Gen.,  for  the  State. 

BRANNON,  J.  Peter  Oobbs  was  sentenced 
to  be  hanged,  for  the  murder  of  David  Ad- 
ams, by  the  criminal  court  of  Blercer  countr, 
and  than  allied  to  the  drcnlt  court  of  that 
county  for  a  writ  of  eemr,  which  was  refused, 
and  then  be  obtained  a  writ  (tf  errar  fnmi 
tbis  court  It  Is  said  that  the  criminal  court 
erred  In  failing,  <ki  Its  own  motiem,  wttboot 
request  to  instruct  tbe  Jury  that  If  tb^ 
should  find  the  pri8<Hier  guUty  of  murder  In 
the  first  degree,  they  could  either  find  that  he 
be  sent  to  the  penitentiary  tox  life  or  pun- 
ished with  death.  Under  the  criminal  prac- 
tice In  Virginia,  and  also  in  West  Virginia 
until  the  Code  of  1868,  when  a  person  was 
charged  with  ftfony,  the  procedure  of  tbe 
trial  began  with  a  formal  arraignment,  proc- 
lamation by  tbe  sheriff,  and  cha^  by  the 
clerk.  The  diarge  by  the  cleric  Instructed 
the  Juiy  what  they  should  do  under  the  law 
In  case  th^  found  the  d^«idant  guilty,  aa, 
for  Instancot  what  punishment  th^  should 
impose,  where  the  manner  and  degree  of  pun- 
ishment were  ccmmiltted  to  them  by  law. 
This  clmiire  was  under  the  eye  ot  the  court 
was  considered  as  an  Instruction  by  tbe  court, 
and.  If  erroneous,  was  gnxind  for  remaaL 
See  Its  form,  3  Rob.  Prac.  (cHO)  175.  See  Al- 
len's Case,  2  Leigh,  727.  Our  Code,  |  2,  c 
159,  abolishes  such  arraignment,  sherllTs  proc- 
lamation, and  clerk's  charge.  I  think  that 
the  duty  of  lufonnlng  a  jury  as  to  its  power 
to  elect  between  punishment  by  death  or  cm- 
finement  in  the  penitentiary  In  murdw  cases 
would  have  been  a  part  of  the  clerk's  charge 
trnder  tbe  former  practice,  and  that  Its  omls- 
slcai  would  be  error.  If  that  practice  still  ine- 
TOlIed;  but,  such  practice  having  been  dis- 
pensed with,  this  matter  Is.  lUu  any  otber 
matter  of  law  touching  the  trial,  the  subject 
of  InstmctUxi,  and  governed  by  the  law  re- 
lating to  Instructions.  I  do  not  tbtnk  that 
this  power  at  election  between  the  two  pun- 
ishments has  anything  about  It  so  peculiar  as 
to  distinguish  It  from  other  rights  of  the  de- 
fendant under  the  law,  so  as  to  make  It  In- 
cumbent on  the  court  to  give  an  Instructloa  of 
Its  own  motion,  and  render  Its  omission  error. 
A  court  Is  not  bound,  even  on  motion,  to  in- 
struct the  jury  generally  on  the  law  of  the 
case.  Womack  v.  Circle,  29  Grat  182.  par.  & 
Then  why  so  as  to  this  matter?  2  Tbinnp. 
Trials,  I  2188i  does  say  that  In  a-lmlnal  cases 
It  is  the  duty  of  the  judge  to  advise  the  Jury 
as  to  the  punishment  which  the  law  Imposes 
on  the  crime,  so  they  may  prop^y  aasess 
tbe  penalty  according  to  tbe  magnitude  and 
character  of  the  crime,  and  cautiously  adds, 
"And  It  la  supposed  that  a  faUnre  to  do  this. 
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eren  where  not  requested,  would,  In  most  jn- 
riMllctlons,  be  ground  .of  rererslng  the  judg- 
ment/* Doabtless  the  advice  bere  given  by 
Judge  Tbompson  to  courts  to  see  tbat  Juries 
do  not  act  In  tbe  vlt^  matter  of  punisbment 
In  obscurity  and  confusion  of  mind  is  Judl- 
dons  In  all  Jurisdictions,  and  doubtless  its 
observance  la  essential  and'  Indispensable  In 
lU  Jurisdictions,  as  In  England  and  many  of 
the  American  states,  where  the  Judge  "sums 
up"  the  case,  as  It  is  said,  that  is.  delivers 
a  charge,  In  which  he  covers  thewhole  ground 
of  the  cas^  glTli^;  his  opinion  on  law  and 
ftut;  and  this  charge  Is  necessary,  and  must 
be  full  In  its  exposition  of  the  law  of  the 
case.  1  Bfsh.  Cr.  Proc.  «§  976,  979.  9S0; 
Wbart  Cr.  PL  §|  700,  711.  This  charge  la  a 
matNl^  part  of  the  trial.  But  In  the  Vir- 
ginias this  "summing  up"  or  charge  Is  un- 
known. Our  pQLctice  la  widely  different. 
Uada  our  practice  the  Judge  most  not  state 
the  evidence,  or  discuss  or  give  or  Inttmata 
his  opinion  upon  It  If  anything  drops  from 
him,  even  casually  or  Inadvertently,  In  giv- 
ing Instructions  or  otherwise,  Indicating  an 
(pinion  on  the  wdght  or  effect  of  the  evi- 
dence or  the  credibility  of  a  witness,  it  is  gen- 
erally ground  for  rerersaL  Dejamette's 
Case,  75  Va.  867;  Wbltelaw's  Ex'r  t.  Wbite- 
law,  83  Va.  40, 1  S.  B.  407;  State  r.  Hurst.  11 
W.  Va.  54;  State  t.  Thompson,  21  Iff*.  Va. 
TH;  State  t.  Oreer,  22  W.  Va.  800;  State  v. 
Sutfin,  Id.  771.  Thus,  In  this  state,  no  duty 
rests  on  the  Judge  to  Instruct  on  the  general 
features  of  the  cas^  law,  or  t&ct  I  have 
»fd  that  the  matter  of  Instructing  as  to  pun- 
ishmoit  fails  under  the  law  of  Instruction^. 
Under  that,  It  was  not  the  duty  of  the  Judge, 
unasked,  to  give  the  Instmctlmi.  We  are  not 
discussing  the  question  whether  It  Is  errw  fw 
&  Judge,  without  request  by  either  side,  to 
?tve  instructions,  as  In  Owatkln's  Case,  9 
L^h,  678.  1  do  not  doubt  tbat,  as  held  In 
Blnnfs  Gas^  4  Leigb,  689,  tbe  court  may 
pn^ttily  Instruct  tbe  Jury  on  a  question  of 
law  when.  In  its  opinion,  justice  requires 
such  interpo^tlon.  though  It  be  not  asked  by 
either  party.  But  the  question  In  point  now 
la  whether  a  court  is  bound,  without  request 
of  qwctflc  instructions,  to  give  than.  It  Is 
clearly  not  so  under  our  practice.  Dejar^ 
nette's  Case,  75  Va.  p.  877;  Bosenbaums  t. 
Weedeo,  18  Onit.  785;  4  Minor,  747;  State 
r.  Caddie,  35  W.  Va.  73, 12  8.  B.  1098.  The 
rases  of  Kit(7  t.  Fitzbugh,  4  Rand.  (Va.)  600, 
Brooke  t.  Toun«,  8  Rand.  (Va.)  106,  and  Wo- 
mack  V.  Circle  29  Grat  102,  holding  that  a 
party  must  ask  Instructions  on  specific  points, 
and  that  even  when  asked  the  court  la  not 
bound  to  Instruct  generally  on  the  law  of  the 
ease,  logically  negative  the  claim  that  It  Is 
«n>r  toe  a  court  not  to  instruct  when  not 
asked.  The  party  must  ask  specific  Instruc- 
tions. 

But  this  does  not  end  or  settle  the  prison- 
er^i  right  touching  this  matta;  tar,  wboi  tbe 
Jury  came  In  with  a  simple  verdict  of  guilt? 
of  murder  In  the  first  degree,  wlthoDt  any 


finding  that  he  be  pnnlshed  by  conflnement 

in  tbe  pttiltentlary,  he  asked  the  court  to  t^ 
the  Jury  tbat  It  bad  a  right  to  make  such  ad- 
dition to  its  Terdict,  whl«4i  the  court  refused 
to  da  This  seated  instruction  certainly  pro- 
pounded tbe  law  cmrectly.  It  is  a  matto-  of 
clear  and  Important  right  that  a  party  has 
right  to  ask  a  proper  Instruction,  and  hare  it 
given,  and  it  Is  error  to  refuse  It.  Wheeling 
Bridge  Go.  T.  Wheeling  &  B.  Bridge  Co.,  34 
W.  Va.  165,  11  S.  B.  1009.  Here  Is  an  In- 
Btractlon  asked,  properly  stating  the  law.  vi- 
tally Important  to  the  defendant,  as  on  it 
perhaps  hung  his  life,  refused.  This  Is  all 
you  can  make  oot  of  It  so  far,  and  Its.  re- 
fusal Is  errw,  unless,  under  the  circumstan- 
ces. It  can  be  Justified.  Strain  reason  is  call- 
ed for,  In  the  yery  natnre  of  the  case,  to  war- 
rant tills  refusal.  The  attorney  general  says 
It  was  sftked  too  late.  It  was  not  asked,  as 
wonid  have  been  propCT,  before  the  retire- 
ment of  the  Jury;  but  wlwn  the  Jury  came  in- 
to court  and  after  its  Todlct  bad.  by  direc- 
tion of  the  court,  beoi  read  aloud,  but  before 
It  was  received  by  the  court  while  the  Jury 
was  still  present,  and  before  Its  discnarge, 
the  instruction  was  asked.  The  object  of  tbe 
law  was  to  give  a  fair  trial.  The  law  does 
not  absolutely  fix  any  time  for  giving  Instruc- 
tions.  Gwatkln's  Case,  9  Leigh.  678.  Gib- 
son's Case,  2  Va,  Gas.  70,  holds  that  not  until 
tbe  oonrt  has  recelTed  toe  record  tbe  rerdict 
Is  it  perfected,  and  until  then  It  may  be 
amended.  I  think  while  the  Jury  is  present, 
and  befrare  discharged,  the  verdict  may  be 
amoided.  So  held  In  Sledd's  Case,  19  Grat. 
813.  Where  Is  the  sound  reason  against  giv- 
ing a  Jury  a  simple.  Isolated  InstructicHi  upon 
a  single  point  as  here  proposed.  In  a  matter 
so  vital  to  the  prisons,  and  sending  them 
back  to  thehr  chamber?  The  court  virtually 
gave  an  instruction  and  sent  tbe  Jury  back, 
and  they  amended  their  verdict  In  State  v. 
Davis,  31  W.  va.  300,  7  S.  B.  24.  After  such 
Instruction,  the  Jury  should  be  sent  again  to 
th^  room  for  further  consideration.  I 
icnow  that  In  Jarrett  v.  Stevens,  36  W.  Va. 
445,  16  S.  B.  177.  and  Tully  T.  Despard,  31 
W.  Va.  073,  6.  S.  B.  927.  where  bistructlons 
have  been  submitted  after  tbe  retirement  of 
the  Jury,  and  refused  because  off»ed  too  late, 
this  court  held  that  It  would  not  for  that 
cause  reverse,  unless  it  affirmatively  appears 
that  the  court  manifestly  abused  the  large 
discretion  vested  In  it  In' such  case.  This 
leaves  to  the  appellate  court  considerable  dis- 
cretion. Abuse  of  discretion,  as  used  in  those 
cases,  does  not  only  mean  corrupt  action,  but 
misuse  or  erroneous  exercise  of  that  discre- 
tion. It  seems  to  ua  tbat  tbe  case  In  hand  Is 
a  plain  Instance  of  one  calling  for  reversal. 
Here  Is  an  instmctlon  asked,  unquestionably 
correct  In  law,  upon  a  statutory  provision, 
and  upon  a  single  proposition  admitting  of 
no  two  adverse  opinions,  calling  for  no  quali- 
fying Instruction  or  furth»'  argument  of  coun- 
sel,  wwfclng  no  surprise  to  the  state,  doing  It 
no  shadow  of  injustice  or  harm,  tending  to 
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promote  and  not  to  binder  a  fair  trial,  and  so 
Tltai  to  the  prisoner  Uiat  upon  tt  poeslbly  de- 
pended his  life.  If  we  do  at  all  review  the 
exercise  of  the  discretion  by  the  criminal 
court,  we  must  say  that  we  see  no  adequate 
reason  for  the  refusal  of  the  request  This  Is 
not  a  civil  case,  like  the  cases  above  referred 
to,  but  one  involving  life,  and  a  discretion  In 
such  a  matt^  In  both  courts  should  lean  In 
favor  of  the  accused.  It  does  not  appear  that 
any  fixed  court  rule  prescribed  the  time  when 
the  Instructions  should  be  asked;  and,  even  If 
there  was  such  a  role,  the  peculiar  circumstan- 
ces of  this  case  would  call  for  a  departure 
from  It  Organ  Co.  v.  House,  26  W.  Va,  64. 
The  nature  of  the  Instruction  asked— its  po- 
cnllar  nature— rendered  It  proper  at  any  time 
before  the  Jury's  disdiarge.  If  asked. 

Three  Jurors,  by  aflldavlt  say  that  they 
thought  that  If  the  Jury  found  a  verdict  of 
murder  In  the  first  degree  it  was  with  the 
court  to  determine  whether  the  accused 
should  suffer  death  or  be  confined  for  life  in 
the  penitentiary,  and  not  their  duly  to  de- 
termine that  matter,  and  that  if  they  had 
known  it  was  the  province  of  t^e  jury  to 
determine  between  those  two  punishments 
they  would  have  found  In  favor  of  punish- 
ment by  confinement  in  the  penlt^tiary,  and 
that  thus  they  acted  in  mistake  of  law; 
while  three  other  Jurors,  b^  alftdavit  say 
that  the  right  of  the  Jury  to  elect  between 
the  two  modes  of  punishment  was  fully  dis- 
cussed, asserted,  and  explained  In  the  jury 
room,  before  all  the  jurors,  and  that  It  was 
explained  there  that  under  the  verdict  found 
the  prisoner  would  suffer  death.  Here  is  a 
strange  contradiction.  It^  Is  almost  Incon- 
ceivable that  it  should  exist  It  is  a  signal 
lllnstratlon  of  the  wisdom  of  the  rule  of  law 
that  the  evidence  of  jurors  shall  not  be  re- 
ceived to  impeach  their  verdict  If  the  first 
affidavit  Is  read.  It  makes  a  strong  case  for 
the  exercise  of  the  power  of  the  court  to 
grant  a  new  trlaL  Oan  It  be  read?'  I  do  not 
think  these  affidavits  on  either  side  can  be 
read,— not  to  impeach  the  verdict  by  show- 
ing Ignorance  or  mistake  of  law.  Hams- 
barger  v.  Kinney,  6  Grat  287;  Bank  v.  Wad- 
dill,  31  Grat.  469;  Reynolds  v.  Tompkins,  23 
W.  Va.  229;  Probst  v.  Braeunlleh,  24  W.  Va. 
356.  If  Jurors  can  be  thus  allowed  to  over- 
throw  their  verdict  what  verdict  might  not 
be  overthrown?  How  wide  open  would  be 
the  door  to  tampering  with  and  bribing  Ju- 
rors? Is  every  single  juror  to  be  allowed  to 
say  he  misunderstood  the  law?  Though  affi- 
davits of  Jurors  will  not  be  received  to  im- 
peach their  verdict,  they  are  received  to  sup- 
port It  to  a  very  limited  extent  only  where 
facts  come  to  the  attention  of  the  court  pri- 
ma facie  invalidating  the  verdict  which  is 
not  the  case  here.  State  v.  Harrison,  36  W. 
Va.  729,  15  S.  E.  982.  There  may  be  instan- 
ces of  hardship  under  the  rule,  but  public 
policy  favors  the  rule,  and  It  cannot  regard 
individual  instances  of  hardship.  The  rule 
is  thus  broadly  stated  In  2  Thomp.  Trials,  S 


2818,  and  Is  fully  sutalned  by  authority  cit- 
ed: "Upon  grounds  of  public  policy  courts 
have  almost  universally  agreed  upon  the  rule 
that  no  affidavit  deposition,  or  other  swcnn 
statement  of  a  Juror  will  be  received  to  Im- 
peach the  verdict  to  explain  it  to  ahow  on 
what  grounds  It  was  rradered,  to  show  mis- 
take In  It  or  that  they  misunderstood  the 
charge  of  the  court  or  that  they  oth«^lse 
mistook  the  law.  or  the  result  of  their  find- 
ing, or  that  they  agreed  on  their  verdict  by 
average  or  by  lot"  See  many  authorities 
collected  In  5  Ii.  R.  A.  523.  to  case  of  Bart- 
lett  V.  Patton,  S3  W.  Va.  71,  10  S.  B.  21. 

Another  circumstance  may  be  summoned 
to  sustain  the  action  of  the  court  namely: 
Couns^  agreed  not  to  argue  the  case,  bat 
to  state  what  they  conceived  to  be  the  law 
of  the  case,  and.  nothing  having  been  said 
by  counsel  on  either  side  as  to  the  right  of 
the  Jury  to  find  for  punishment  by  confine- 
ment In  the  iMnltentiary,  the  court  called 
counsel  for  the  prisoner  to  his  desk  before  the 
Jury  retired,  and  called  his  attration  to  that 
fact,  and  the  counsel  remarked  to  the  court 
that  he  would  rather  take  chances  than  call 
the  Jury's  attentitxi  to  that  law  at  that  time. 
This  was  a  private  conversation  between  the 
Judge  and  the  counsel,  practically  not  in  the 
presence  of  the  prisoner,  and  not  heard  by 
him,  and  It  was  qualffied  as  to  time.  Is  It  a 
waiver  by  him?  Is  It  an  estoppel  against 
his  right  afterwards  to  ask  the  court  to  t^ 
the  jury  as  to  their  right  to  Impose  either 
punishment?  I  do  not  think  couns^'s  au- 
thority to  bind  the  prisoner  would  be  car- 
ried by  a  court  so  far.  Not  a  whisper  had 
been  made  by  Judge  or  counsel  about  this 
right  of  the  Jury  to  Impose  elthM*  punish- 
ment which  I  think  prud^ce  suggests 
should  be  done  by  the  court  and  it  would  be 
very,  very  rigid  to  say  that  because  the  coun- 
sel, without  the  prisoner's  knowledge,  took 
this  lottery  of  chance,  when  It  failed,  the 
prisoner  would  be  inexorably  bound  by  it  In 
a.  matter  of  life  and  death.  A  conrt  need 
not,  unless  asked,  give  Instructions.  A  pris- 
oner may  undoubtedly  waive  them;  bat  he 
has  a  right  to  ask  them.  Here  It  la  not  a 
question  of  waiver,  but  it  is  a  question  of 
whether  he  could,  before  it  was  too  late,  ask 
a  proper  Instruction,  or  whether  his  counsel 
could  iCor  him  recant  the  waiver  which  he 
had  privately  made.  I  think  he  could  have 
retracted  it  had  he  known  of  It  or  made  it 
himself. 

The  point  that  there  was  a  separation  of 
the  jury  arising  from  the  manner  Id  which 
they  were  kept  over  night  Is  made  by  conn- 
sel,  but  not  urged.  Th«>e  was  no  legal  sep- 
aration. There  Is  nothing  of  importance  or 
novelty  in  this  case  upon  this  qneetlon,  which 
has  been  so  much  discussed  In  former  cases, 
calling  for  further  discussion.  Thompson's 
Case.  8  Grat.  637;  State  v.  Harrison,  36  W. 
Va.  729,  15  S.  B.  982;  State  v.  Belknapp,  39 
AV.  Va.  427,  19  S.  E.  507. 

Beversed  and  remanded  for  new  trlaL 
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WRIGHT  T.  BBOWN  et  si. 
iSopreme  Goort  of  North  CaroUna.    AfxH  SO, 

1895.) 

Wills— Natobi  or  Estatb— Sfmoio  Febiokii- 

AUCB. 

1.  A  deTiae  of  an  estate  to  a  woman  and 
her  hdrs,  and.  In  case  of  her  death  without  Is- 
sue, to  another  and  her  hefra,  creates  a  contin- 
gent estate,  which  does  not  proacntiy  vest  in 
the  remaiodOMnan. 

2.  A  oonTeyanee  with  warranties  b7  &  re- 
mainder-man <n  his  contingent  estate  wUl  be 
onisidered  an  ezecntozT  contract,  wbldi  equity 
will  enforce. 

Appeal  from  >iq)eriOT  conrt,  Beaufort  coun- 
tj;  Boyfclii,  Jndge. 

Action  by  M.  F.  Wright  against  C.  M, 
Brown  and  others  to  set  aside  a  contract  for 
the  purchase  of  real  estate.  From  a  Judg- 
ment for  defendants,  lAUnttft  appeals.  Af- 
firmed. 

Chaa.  F.  Warrrai,  for  appellant  W.  B. 
Rodman,  for  appellees. 

FUBCHE8,  J.  James  Sllison.  being  tbe 
owner  in  fee  simple  of  the  lands  mentioned 
In  the  case  agreed,  devised  the  same  to  his 
granddanghter  Polly  Ann  EUlacni,  "to  be  hers 
and  her  b^rs  and  Bsidgns.  But  incase  my  said 
granddanghttf,  Polly  Ann,  do  die  leaving  no 
lawful  Issne  at  her  death,  then  I  devise  and 
bequeath  *  *  *  to  my  daughter  Angnsta 
El.  Blllson,  ber  heirs  and  aBslgnsb"— and  died 
hi  1865.  That  some  time  after  the  death  of 
the  testator  the  said  P<diy  Ann  and  Angnsta 
L.  sold  and  conveyed  this  land  to  Ida  M. 
Swindell  by  deed  with  warranty.  And  by 
successive  conreyances  from  Ida  Bf.  Swin- 
dell the  defendant  became  tbe  owner  there- 
of, and  has  contracted  to  sell  the  same  to 
tbe  plaintiff,  Wright.  Tbot  since  tbe  date 
of  the  conveyance  to  Ida  M.  Swindell,  tbe 
snid  Augiuta  L.  has  died,  leaving  a  son  snr 
Tlvlng  ber,  who  is  hw  lielr  at  law.  But  tbe 
said  FMIy  Ann  is  still  ll\-big,  unmarried,  and 
Is  about  SO  yean  of  age.  Upon  these  facts 
the  plaintiff,  Wright,  alleges  that  the  defend- 
ant Brown  Is  imable  to  give  mm  a  good  and 
Indefeasible  title  to  the  lands,  and  for  this  rea- 
son refuses  to  psy  plaintiff  the  purdiase  mon- 
ey. And  this  presents  the  question  for  our 
oonrideration,— whether  the  deffen^nt  can  oon- 
yey  a  good  and  clear  title  to  plaintiff.  If  be 
can,  plaintiff  should  not  recover  in  tbis  ac- 
tion.  If  he  cannot;  tlien  he  dionld  recover. 

By  the  terms  of  the  will  of  James  Ellison, 
Polly  Ann  lock  a  conditional  fee  simple  in 
the  land,  liable  to  be  determined  upon  said 
Polly  Ann's  dying  without  leaving  issue  sui> 
Tiring  her  at  her  death.  And  tbe  said  Au- 
gusta L.  took  the  rwialnder,  denominated  an 
"estate  or  interest  by  way  of  executory  de- 
vise." The  defoidant  has  a  deed  from  Pol^ 
Ann,  with  warranty,  and  If  it  should  turn 
out  that  she  has  tbe  fee  simple  the  trouble 
would  end,  and  tbe  defendant  would  have  a 
good  title.  Tberef<ure  It  is  seen  that  the 
trouble  lies  In  determining  what  estate  or 


Interest  Augusta  L.  took  in  the  land.  All 
bands  admit  that  abc  took  some  interest, 
and  defendant  contends  she  took  a  present 
vested  estate,  though  subject  to  be  divested 
by  tbe  said  Polly  Ann  leaving  issue,  her  sur- 
viving, at  her  death;  that  tbis  estate  would 
pass  by  descent,  and  might  be  devised  and 
assigned.  This  the  plaintiff  denies.  Tbe  es- 
tate of  Augusta  li.,  whatever  it  be,  Is  clear- 
ly contingent,  and,  in  contemplation  of  law, 
may  never  vest  This  depends  upon  the  fact 
whether  Polly  Ann  dies  without  leaving  is* 
sue.  If  It  depended  upon  the  death  of  Polly 
Ann  alone.  It  would  be  a  vested  estate  or  in- 
terest as  it  is  certain  that  Polly  Ann  will 
die.  But  it  does  not  do  this.  The  other  con- 
dition is  added,— that  she  must  die  "with- 
oat  leaving  Issne  living."  Tbis,  In  contem- 
plation of  law,  whatever  her  age  may  be,  is 
uncertain,  and  will  remain  so  until  ber  death. 
But  still,  under  our  decisions,  it  would  seem 
that  Augusta  L.  had  such  an  interest  In  these 
lands  as  might  be  assigned  and  conveyed  by 
deed,  and,  with  warranty,  would  be  an  estop- 
pel to  ber  heirs,  with  warraoty.  It  baa  been 
held,  as  far  back  as  McDonald  v.  McDonald,  5 
Jones,  Eq.  211,  followed  by  the  cases  of  Mastln 
V.  Marlow,  65  N.  C.  695;  Bodenham^  v.  Welch. 
89  N.  C.  78;  and  other  c&ses,— that  an  h^r 
apparent  may  s^  and  assign  his  expectancy 
in  the  estate  of  his  ancestors.  And  the  courts 
of  equity  will  enforce  such  as^gnments.  If 
they  are  fair  and  open,  and  a  sufficient  con- 
sideration appears.  But  these  transactions, 
t'bougb  by  deed,  are  not  considered  as  con- 
veyances, bnt  as  executory  contracts,  which 
equity  will  enforce.  But  in  this  case  Au- 
gusta had  more  than  a  bare  expectancy.  She 
had,  under  tbe  will  of  James  Ellison,  by  way 
of  an  executory  devise,  a  future  estate  oe  in- 
terest in  the  land,  which  might  be  assigned. 
Watson  V.  Smith,  110  N.  G.  8,  14  S.  E.  040. 
But  this  case  falls  more  directly  under  tiie 
case  of  Foster  v.  Hackett,  112  N.  C.  556,  17 
S.  E.  426.  In  that  case,  Mildred  Goforth 
willed  tbe  lands  in  controversy  to  two  single 
daughters,  and  the  heirs  of  their  bodies,  and, 
if  they  died  without  leaving  such  Issue,  then 
to  tbe  survivor,  and  then  to  the  beirs  of  tbe 
devisor.  During  the  lifetime  of  .tbe  two 
daughtOTS  (the  first  takers),  one  of  the  hetars 
at  law  of  tbe  devisor  (MUdred)  sold  her  in- 
terest to  tbe  defendant  Hackett,  and  emvey- 
ed  the  same  by  deed  with  warranty.  And 
this  <Kiurt  held  that  the  grantor  (the  heir  of 
Mildred)  bad  such  an  estate  or  interest  in  the 
lands  as  she  might  assign  and  convey  to  the 
d^endant.  and  that-  ber  hetrs,  she  being 
dead,  were  estopped  to  claim  tbe  same.  In 
that  case  there  was  the  uncertainty  as  to 
wbo  would  be  the  heirs  at  law  of  the  de- 
visor, Mildred,  while  In  this  case  there  is  no 
such  uncertainty.  The  second  taker  is  fixed 
by  the  will,  which  makes  this  case  stroi^r 
for  the  defendant  Brown  than  that  case  was 
for  the  defendant  Ha<fte>tt.  Tbe  case  of 
Stames  v.  Hill,  112  N.  O.  1,  10  S.  B.  1011,  is 
cited        plaintiff  as  authority  to  support 
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liis  conteutlon.  But  we  do  not  think  It  con- 
flicts with  the  view  we  hare  taken  of  tbts 
case.  Indeed,  we  think  it  is  in  harmony  with 
what  we  liave  said,  and  sostaina  this  opin- 
ion. There  Is  no  error,  and  ttae  Judgment  la 
affirmed. 


HABGRATE  t.  COMMONWBALTH-J 
(Supreme  Court  of  Appeala  of  Tirtfnia.  June 

20. 1695.) 

liOCAI.  OFnOV  Ll.W— PrOBBCUTION  rOB  ViOUTlOK 

— Indictmest. 
An  Indictment  under  Code  1887,  S  687, 
for  a  Tiolatioc  of  the  local  option  law,  reciting 
that  the  defendant,  at  a  certain  time  and  place, 
"did  nnlawfaU;  sell  wine,  Bpiritnous  liquors, 
malt  liqnoES,  and  mixtures  thereof,"  is  not  bad 
because  it  fails  to  allege  that  the  sale  was  with- 
out a  license;  or  because  it  is  not  stated  whether 
the  sale  was  by  wholesale  or  retail;  or  because 
it  fails  to  state  that  tlie  magisterial  district  had 
voted  against  the  sale  of  tiiiuon  therein. 

Error  to  circuit  court;,  Tazewell  county; 
Samuel  W.  WHUanw.  Judge.  . 
•  A.  F.  IbrgraTe  was  found  gidlty  of  Belling 
liquor  In  a  maglstnia]  district  wblcb  Imd 
-voted  against  licensing  the  sale  of  liquor,  and 
brings  error.  Affirmed. 

A.  J.  &  S.  D.  May,  H.  C.  Alderson,  and  J. 
H.  Fulton,  for  plaintiff  In  error.  R.  Taylor 
Scott,  Atty.  Gen.,  for  the  Commonwealth, 

RIELY.  J.  This  was  a  proeecutlon  In  the 
county  court  of  Tazewell  county,  against  the 
plalntUT  In  error,  for  a  violation  of  the  local 
option  law.  The  Indictment  was  founded  on 
section  587  of  the  Code,  and  chargee  that  the 

defendant  "on  the  day  of  ,  181*2, 

in  the  said  county,  in  the  JeffersonviUe  mag- 
isterial district,  did  unlawfully  sell  wine,  spir- 
ituous liquors,  malt  liquors,  and  mixtures 
thereof."  Upon  the  trial  he  was  found  guilty 
by  the  Jury  and  fined  $100.  He  thereupon 
mored  the  court  to  set  aside  the  verdict  and 
award  him  a  new  trial,  and  also  moved  the 
court  In  arrest  of  Judgment,  both  of  which 
motions  the  court  overruled,  and  gave  Judg- 
ment against  the  def»idant  for  the  fine  and 
costs  of  the  prosecution,  and  ordered  further 
that  he  be  Imprisoned  In  the  Jail  of  the  coun- 
ty for  30  days. 

The  grounds  assigned  for  the  motion  In  ar- 
rest of  the  Judgment  relate  to  the  sufficiency 
of  the  Indictment,  and  are  the  following: 
First,  that  the  Indictment  falls  to  charge  that 
the  sale  of  the  Intoxicating  liquors  was  with- 
out a  license;  second,  that  It  falls  to  set  forth 
the  manner  of  the  sale,  whether  by  wholesale 
or  retail;  third,  that  It  falls  to  describe  the 
particular  place  of  the  sale;  and,  fourth,  that 
It  does  not  allege  that,  prior  to  such  sale, 
JeffersonviUe  magisterial  district,  at  an  elec- 
tion b^d  In  accordance  with  the  statute,  had 
-voted  against  Ucenalng  the  sale  ot  lnt(aicatlng 


1  Reported  by  F.  S.  Kirlcpatrick,  Esq.,  of  the 
I^mcbburs  bar. 


liquors  therein.  The  indictment  In  this  case 
is  substantially  the  same  as  the  indictment 
in  Savage's  Case,  84  Va.  682,  5  S.  E.  SOU. 
and  Id.,  81  Va.  618,  5  S.  E.  565.  and  also  In 
Thomas  v.  Com.,  90  Va.  92,  17  S.  E.  788. 
Substantially  the  same  objections  were  made 
in  those  cases  as  In  this,  and  owruled,  and 
the  indictment  pronounced  by  this  court  to 
be  good  and  valid.  We  are  of  opinion  that  the 
case  at  bar  belongs  to  that  dass  of  cases  in 
which  it  la  our  duty  to  apply  the  principle  of 
stare  decisis,  without  reference  to  what  our 
own  opinions  might  be.  If  the  questions  raised 
were  now  for  the  first  time  presented  to  us; 
and  that,  consequently,  this  case  must  be 
ruled  by  the  decisions  above  referred  to,  and 
the  Indictment  held  to  be  sufficient  Nor  did 
the  court  err  in  ovwrullng  the  motion  for  a 
new  trial.  No  serious  ccmtest  was  made  by 
the  couns^  for  the  plaintiff  in  error  over 
this  matter,  and  Indeed  could  not  be,  for  the 
testimony  abundant^  proved  the  sale  of  tbc 
intoxicating  llqoua  as  cbaiged  In  the  Indict- 
ment. 

It  therefore  follows  that  the  Judgmrat  of 
the  circuit  court  of  Tazewell  county  must  be 
affirmed. 

(96  Oa.  760) 

BARNETT  r.  TRAVIS. 

(Supreme  Coart  of  Geor^a.    April  15,  1896.) 

AFPB1.L — Practiob — ^Parties. 

A  defendant  In  a  bail  trover  suit  In  a  Jus- 
tice's court,  against  whom  a  Judgment  is  ren- 
dered, may  appeal  in  forma  pauperis  to  a  Jury 
in  that  court,  whether  a  surety  -upon  the  bail 
bond  given  in  the  case,  and  against  whom  a 
judgment  is  likewise  rendered,  joins  in  the  ap- 
peal or  not.  See  Code,  §3619,  and  cases  there 
cited:  aiso  Macon  &  B.  R.  Co.  t.  Washington, 
69  Ga.  764. 

(Syllabus  by  the  Conrt) 

Error  from  supalor  oonrt^  Farette  oonnty; 
C.  li.  Bartlett  Judge. 

Acticm  1^  U.  Travis  against  Weldon  Bar- 
nett.  Brought  forward  fivm  the  last  term. 
Code^  I  4271a-e.  Thtre  was  a  Judgmoit  for 
plaintiff,  and  d^endant  brings  error.  Re- 
versed. 

E.  F.  Weems  and  Longino  &  Grollghtly,  for 
plaintiff  in  error. 


FEB  CURIAM.  Judgment  revwMd. 


(9S  Oa.  T5C> 

OURRAN  et  al.  T.  ROME  IRON  OO. 

(Supreme  Conrt  of  Qeoi^  8,  188i>.> 

iHiw  Tbiaij— CoKrocTiKO  EvinsitCB— Cokhbkt 
OP  Counsel. 

It  appearing  that  the  evidence  Introduced 
before  the  jury  in  the  justice's  conrt  was  conflict- 
ing, and  that  counsel  for  the  prevaiUng  party  at 
the  trial  in  that  court  improperly  commented 
on  facts  not  In  evidence,  this  conrt  will  not  re- 
verse a  judgment  of  tbe  superior  court  by  whi<^ 
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a  certtorari  aned  oat  hj  the  losing  party  was  ant- 
ttlned,  and  a  new  trial  ordered. 
(SrUaboB      the  Coqrt) 

Error  from  saperior  oomt,  Floyd  comity; 
W.  U.  ^nry.  Judge. 

Action  between  Cniran,  Scott  &  Co.  and 
Rome  Iron  Company.  Brougbt  forward  from 
tbe  last  term.  Code,  |  4271a-c.  There  waa 
a  judgment  for  the  latter,  and  the  fiwmer 
bring  error.  Affirmed. 

Henry  Walker,  for  plaintiff  in  errw.  A.  G. 
Ewlng  and  J.  W.  Evlng,  fOr  defendant  In 

error. 

PER  CUBIABf.  Judgment  affirmed. 
ATKINSON,  J.t  not  presiding. 

IK  Oa.  4H) 

THOMAS  T.  STATE. 
(Sn[treme  Court  of  Georgia.    Feb.  5,  18%.) 

HOHIOIDB  —  CONTINUANOB  —  GROUNDS  FOR  N«W 
TbIAL — AHBHDMBKT — ^IKSTBDCTIONB. 

1.  Where,  Qpon  fhe  trial,  of  a  criminal  case, 
it  appears  that  for  some  time  previons  to  the  trial 
die  defendant  had  been  confined  in  jail;  that  in 
doe  season  he  reqneated  the  sheriff  to  subpoena 
a  witness  in  faia  behalf,  who  resided  in  the  coun- 
ty, uid  thereafter,  several  times,  reminded  the 
sheriff  of  bia  reqnests,  the  latter  promising  to 
comply  therewith;  and  where  it  further  api>ears 
that  .the  facts  to  which  the  alleged  witness 
vonld.  if  present,  swear,  were  not  only  material, 
but  of  Tital  consequence  to  the  defense;  and  the 
Hhowing  being  in  all  other  respects  in  perfect 
•xiDformtty  wtth  the  requirements  of  the  law, — 
it  is  no  reply  to  a  motion  to  continae  upon  such 
a  showing,  because  of  the  absence  of  such  wit- 
ness, that  on  the  night  immediately  preceding 
the  trial  the  sheriff  had  sent  a  bailiff  to  sabpoena 
tbe  witness,  who,  going  to  the  house  of  the  wit- 
ness, was  nnable  to  find  him,  or  to  aacertain  his 
whereaboota,  and  the  refusal  to  grant  a  continu- 
ance was  error. 

2.  Where  a  motion  for  a  new  trial  is  made 
during  tbe  term,  and  an  order  taken  to  perfect 
it  in  vacation,  the  court,  as  to  that  case,  m  con- 
templation of  taw,  continues  in  session  until  the 
time  limited  in  tbe  order;  and  a  party  moving 
for  a  new  trial  may,  as  a  matter  of  right,  nnder 
HectioQ  3503  of  the  Code,  amend  his  motion  at 
the  hearing  by  the  insertion  of  new  and  Inde- 
pendent gronnda  of  error,  and  this  right  is  not 
nabject  to  any  arbitrary  limitation  imposed  ei- 
ther by  the  practice  prevailing  in  any  particular 
jttdicial  circuit,  or  by  the  order  of  the  judge  in 
i?rantjng  a  rule  nisi.  Motions  for  new  trial  must 
be  made  during  the  term,  unless  upon  extraor- 
dinary gronnds,  bat,  for  proper  reasons,  the  pre- 
siding Jndge  may  grant  such  reasonable  tune 
thereafter  for  the  preparation  of  the  grounds 
and  brief  of  evidence  as  tbe  justice  of  the  case 
may  seem  to  require;  and  where  such  time  Is 
sranted  the  judge  may  not  arbitrarily  refuse  to 
allow  amendments  to  the  grounds  of  the  motion 
hecatise,  according  to  the  practice  prevailing  in 
that  circuit,  certain  classes  of  exceptions  to  rul- 
inffs  of  the  presiding  judge  are  required  to  be 
Hubmitted  during  tbe  term.  In  all  sach  cases, 
however,  the  movant  must  abide  the  consequen- 
<^  of  the  judge's  mabllitr  to  remember  with 
Hnch  accuracy  the  minor  happenings  apon  the 
trial  as  will  enable  him  to  certify  the  gronnds 

tme.  If  be  remembers,  he  should  allow  the 
nmeodment.  If  he  does  not,  he  should  refuse  to 
<%rtif7  its  truth.  In  this  case  it  does  not  ap- 
pear that  tbe  presiding  judge  did  not  remember, 
and  he  therefore  erred  in  rejecting  the  amend- 
meat  offered. 


S.  The  office  of  a  charge  by  the  court  is  tO' 
give  to  the  jury  such  instructioD  touching  the 
rules  of  law  pertinent  to  the  issues  involved  in 
the  pending  trial  as  will  enable  them  intelligent- 
ly to  apply  thereto  the  evidence  submitted,  and 
from  the  two  constituents,  law  and  fact,  make  a 
verdict.  In  delivering  his  charge  the  trial  Judge 
should  carefully  avoid  an  inva^n  of  the  prov- 
ince of  the  jury.  He' should  refer  to  the  evi- 
dence only  so  far  as  is  necessary  to  present  the 
leading  issues  in  the  cause,  leaving  the  minor 
contentions  of  opposing  counsel  to  the  considera- 
tion of  the  jury,  under  appropriate  general  In- 
structions. It  should  contain  no  such  summary 
of  the  evidence  aa  might,  to  a  jury,  either  seem 
to  be  an  argument,  or  amount  to  the  expression 
or  intimation  of  an  opinion  thereon.  It  is  there- 
fore error  (!)  for  the  presiding  judge  to  repeat 
the  substance  of  the  testimony  of  the  state's 
witnesses,  as  detailed  from  the  stand,  and  sub- 
mit this,  with  the  ai^mentative  deductions 
drawn  therefrom  by  the  state's  counsel,  as  the 
Issues  in  the  case.  (2)  It  is  likewise  error,  where 
the  evidence  shows  only  that  tbe  defendant  and 
deceased  went  off  togetiier,  to  diarge  that,  if  the 
defendant  "took  dinrse  of  the  deceased,  he  should 
account  for  him."  (3)  It  is  likewise  error  to  use 
such  language,  in  instructing  the  jury  upon  the 
subject  of  the  impeachment  of  a  witness,  as  to 
suggest  to  their  minds  that  because  of  his  ig- 
norance or  inexperience,  he  had  been  overreach- 
ed or  entrapped  by  counsel  in  the  cross-examina- 
tion; such  a  matter  being  one  exclasively  for  the 
jury,  and  appropriate  to  be  dealt  with  by  argu- 
ment of  counsel,  rather  than  by  the  charge  of  the 
court. 

4.  Where  the  presiding  judge,  by  his  general 
charge,  presenta  to  the  jury  the  law  governing 
the  substantial  and  controlling  issues  in  a  case, 
the  mere  failure  or  omission  to  charge  upon 
minor  points,  to  which  his  attention  is  not  called 
at  tbe  time,  is  not  ground  for  a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Worth  county; 
B.  B.  Bower,  Jndga 

Charles  Thomas  was  convicted  ot  murder, 
and  brii^^  error.  Reversed. 

The  following  Is  the  official  reiwrt: 

There  were  two  connts  in  tbe  Indictment 
agsinst  Thomas,— one  duuglng  blm,  as  prln- 
dp^  with  the  mnrder  of  Tom  Watts,  and 
the  other  as  being  acce88<a7  before  tbe  tact 
to  tbe  murder  of  Watts  by  Ntm  Kerce  and 
OUff  Kerce.  He  was  found  galltr  of  b^ng 
accessotr  before  the  fact,  with  the.recom- 
mendiatlon  that  be  be  Imprisoned  In  the  peni- 
tentiary fOT  life.  His  motlcm  for  new  trial 
was  overmled,  and  to  this  he  excepted.  He 
also  excited  and  allied  that  the  court 
erred  In  reusing  to  approve  tbe  twenty-third 
ground  of  the  motion  tor  new  trial,  as  cor- 
rected by  the  court;  insisting  that  be  ought, 
under  the  facta  of  the  case  and  the  law,  to 
be  allowed  to  moke  said  ground  aa  an  amend- 
ment to  the  original  motion  for  new  trial. 
The  gronnds  of  the  original  motion  for  new 
trial  were  that  the  verdict  was  contrary  to 
tbe  evidence,  and  without  evidence  to  sus- 
tain It  This  motion  was  filed  during  the 
term  at  which  the  case  waa  tried,  and  during 
that  term  the  court  passed  an  order  reciting 
that  the  court  was  about  ready  to  adjouru, 
and  the  stenographer  not  having  had  time 
during  the  term  to  write  out  the  evidence 
and  charge  of  the  court,  so  that  the  defend- 
ant's counsel  could  prepare  a  motion  for  a 
new  trial,  It  was,  by  consent,  ordered  that 
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defendant's  counsel  liave  antil  November  25, 
18&4,  to  prepare  a  brief  of  the  evidence,  and 
present  the  same  to  the  court  for  approval, 
and  to  amend  his  motion  for  new  trial  as  to 
any  exception  to  the  chaise  of  the  court, 
and  tbe  motion  to  eontinae,  and  that  said 
motion  be  set  for  trial  on  said  date  In  Xo- 
Temb«r,  but  might  be  reset  by  the  Judge 
without  prejudice  to  either  side.  What  was 
presented  as  the  twentj'thlrd  ground  of  the 
amended  motion  was  as  follows;  .  Because 
the  court  erred  iu  this:  When  the  Jury  first 
came  In  and  delivered  their  verdict,  It  read: 
"We,  the  jury,  find  the  defendant  guilty,  as 
accessory  before  the  fact,  and  recommend 
him  to  the  mercy  of  the  court"  The  judge 
then  asked  them  if  they  meant  by  that  to 
put  blm  In  the  penitentiary  for  life.  The 
foreman  replied  that  they  wanted  the  court 
to  put  a  less  punishment  than  that  on  him. 
The  court  thA  erred  In  telling  the  Jury, 
"Oentlemm,  if  yon  wish  to  put  the  defend- 
ant in  the  penitentiary  tor  llf  e^  you  must  so 
-write  on  your  Twdtct,  or  the  penalty  will  be 
death."  Defoidant  insists  that  this  was  er^ 
ror.  This  ground  was  corrected  by  stating 
that  the  court  charged  the  Jury  fully  and  ex- 
plicitly on  the  subject  of  the  punishment,— 
that  the  punishment  would  ne  death  unless 
tbey  recommended  that  the  defendant  be 
poulsbed  by  imprisonment  In  the  peniten- 
tiary for  life,  in  case  they  fennd  him  guilty, 
—and  thm  a&it  the  Jury  back  to  ibelr  room 
to  make  up  their  verdict  As  to  this  ground, 
the  court  certified  that  it  was  disapproved, 
as  incorrect,  and,  after  being  corrected  by 
the  court,  was  stricken  because  the  amend- 
ment by  this  ground  came  too  late,  according 
to  the  order  above  mentioned,  which  limited 
the  amendment  to  only  such  grounds  as  the 
motion  for  continuance,  and  exceptions  to 
the  charge  at  the  court;  the  court  having 
stated  to  counsel  for  defendant  that  all  oth- 
er grounds  must  be  made  b^'fore  the  adjourn- 
ment of  the  court  while  they  were  fresh  In 
the  mind  of  the  court  according  to  the  prac- 
tice in  that  clrcnlt  The  amended  motfmi 
was  upon  the  ground  that  the  court  erred  in 
refusing  to  grant  the  continuance  asked  for. 
The  motion  for  continuance  was  as  follows: 
Defendant  testified:  "I  have  an  absent  wit- 
ness named  Tom  Wiley.  He  Is  not  absent  by 
my  leave  or  consent,  and  I  expect  to  have 
him  here  by  the  next  term  of  the  court  He 
lives  in  this  county.  I  am  not  making  this 
motion  tor  delay,  but  in  order  to  get  his  tes- 
timony. I  expect  to  prove  by  him  that  Tom 
Watts  was  seen  by  him  the  morning  after 
the  time  Hiram  Warren  said  he  went  off 
with  me^  and  that  he  was  cutting  potato 
vines,  to  set  out  potatoes;  that  Tom  Watts 
was  alive,  and  helped  me  cut  potato  vines, 
the  morning  after  Warren  swears  he  went 
off  with  me,  and  was  not  seen  afterwards. 
Tom  Wiley  lived  with  his  mother,  and  came 
by  there  that  morning.  The  road  ran  right 
by  the  potato  patch.  Mr.  Wiley  will  swear 
that  he  saw  Watts  the  morning  after  tbe 


night  Warren  swears  he  saw  him  go  off  with 
me.  I  am  positive  he  will  swear  that  I  tried 
to  get  him  here  last  court  I  told  the  sheriff 
last  Monday,  a  week  ago,  to  send  out  sub- 
poenas for  him.  Last  Mond^  the  sheriff 
told  me  to  make  out  a  list  and  give  it  to 
him,  and  I  told  him  I  could  not  write,  and  he 
asked,  could  none  of  the  boys  write,  and  X 
said  *No';  and  he  said  he  would  attend  to  It 
in  the  morning,  it  I  could  make  him  think  of 
It  and  Tuesday  morning  I  mentioned  It  to 
him  again,  and  he  told  me  he  had  to  go  off, 
but  would  be  back  after  breakfast  and  he 
came  back,  and  I  mentioned  it  to  him  again. 
I  was  in  Jail  all  the  time.  I  mentioned  it  to 
htm  last  Monday,  a  week  ago,  aud  every  day 
since."  In  resistance  to  this  motion  tor  con- 
tinuance the  state  introduced  one  Kemp,  who 
testified:  "I  had  a  subpoena  ter  Wiley. 
Went  to  his  house,  and  he  was  not  there; 
that  Is,  I  could  not  raise  anybody.  And  I 
w«it  up  to  Mr.  Watson's,  and  called,  and 
they  said  he  was  not  th^-e,  and  they  asked 
what  I  wanted,  and  I  said  I  had  a  subpo^ia 
for  him,  and  they  said  his  wife  vras  there, 
and  I  asked  her  where  he  was,  and  she  said 
she  could  not  tell  where  he  was;  that  he 
went  off  that  morulng,  and  that  he  might  be 
at  Mr.  Kerce's,  but  she  did  not  know  wbetb^ 
I  could  find  him  there  or  not.  I  did  not  go 
to  Keree's  to  hunt  for  him.  That  was  last 
night  between  ten  and  eleven  o'clock,  and.  it 
Wiley  was  at  home  at  all,  he  lay  mighty 
close.  My  Instructions  from  the  sheriff  was 
to  go  and  summon  him.  I  did  not  go  to 
Keree's  because  bis  wife  said  she  did  not 
know  whether  he  was  there.  She  did  not 
say  he  had  gone  there,  but  that  he  might  be 
there.  When  I  found  Wiley's  house.  It  was 
about  ten  or  eleven  o'clock  last  night  I 
asked  Mr.  Kerce  first  where  Wiley  was.  and 
he  said  he  was  at  home.  There  is  nothing 
unusual  for  a  man  to  be  away  from  boma" 
Another  ground  ot  tbe  amended  motion  was 
that  there  was  no  evidence  that  tbe  defend- 
ant was  present  or  absent  at  tbe  time  tbe 
crime  was  committed,  and  procured,  counsel- 
ed, or  commanded  another  to  commit  the 
crime.  Also  because  the  court  erred  in  stat- 
ing in  the  charge  to  the  Jury  what  was  ad- 
mitted by  the  defendant,  and  especially  la 
adding  thereto  the  words,  "and  on  the  way 
to  what  was  alluded  to  as  Judge  Heygood's, 
where  some  of  the  evidence  alluded  to  preach- 
ing being  held  that  night,  or  a  pretense  that 
preaching  would  be  there  that  nlgbt"  be- 
cause it  stetes  what  lias  or  has  not  been 
proven. 

ElrnH*  in  charging:  "The  state  Insists  In 
this  case  that  the  defendaut  hare  was  one  of 
the  perpetrators  of  that  murder,  either  being 
one  of  the  actual  perpetrators  ot  the  crime, 
or  that  he  counseled  or  procured,  advised  or 
commanded,  it  to  be  dotie  by  some  one  else." 
Alleged,  to  be  error  because  there  was  no  evt- 
deuce  going  to  show  that  defendant  counsel- 
ed or  procured,  or  advised  or  commanded,  tbe 
crime  to  be  ccnnmltted. 
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Error  in  diarglng:  "Tbe  state  Inaiats:  That 
the  defendant  and  Nlm  Kerce  made  a  plot 
Dear  the  gate  that  leads  Into  the  lane  that 
leads  to  the  lot  of  Albert  Kerce,  In  which  they 
agreed  to  kUl  Tom  Watts.  That  Nim  Kerce 
first  made  the  proposltloD,  T-et  ns  kill  Tom 
Watts,'  and  tbat  the  defendant  agreed  to  It, 
and  theu  asked,  'How  will  we  get  him  off,* 
and  that  defendant  proi»osed  that  they  would 
mase  out  to  Tom  Watts  that  there  would  be 
preaching  at  Jndge  Heyxood's  that  night,  and 
that  be  would  get  him  off  that  way;  and  Nim 
told  him  to  go  and  get  Tom  as  soon  as  he 
finished  his  supper,  and  bring  him  down  to 
his  (Charley's)  house,  where  Nim  would  go. 
And  Nim  went  off  then  towards  the  defend- 
ant's house  (Charley  Thomas'  house),  and 
Charley  Thomas  went  towards  Albert  Kerce's 
bouse,  where  Tom  Watts  was  eating  supper, 
and  met  him  between  tbe  yard  gate  and  the 
house,  Tom  having  finished  his  supper,  and 
toolc  him  off  with  him,  going  towards  tbe  de- 
fendant's bouse.  And  that  was  the  last  that 
was  ever  seen  of  Tom  Watts,  nntil  be  was 
found  mnrdered  out  there  by  the  round  pond." 
Alleged  to  be  ille^l  because  reciting  and  re- 
peating what  was  sworn  to  by  Hiram  War- 
ren, defendant  insisting  that  such  statement 
of  what  has  been  proved  cannot  be  made 
under  what  '*the  state  insists." 

Error  In  following  tbe  above  statement  of 
facts  with  the  fc^lowing:  "Tbe  state  insists, 
from  that,  tbat  this  defendant  baving  taken 
charge  of  Tom  Watts,  under  that  plot,  for 
the  purpose  of  killing  him;  for  the  purpose  of 
pretending  to  carry  him  to  church,  at  Judge 
Heygood's,  under  a  plot  to  kill  him  at  tbe 
round  pond,  which  was  on  the  way  from  Al- 
bert Kerce's  to  Jndge  Heygood's;  having  tak- 
en charge  of  bim,  and  Tom  Watts  having 
been  found  dead  out  there,  apparently  having 
been  killed  some  time,  and  not  having  been 
seen  aft^  that  night,  and  after  the  defend- 
ant took  charge  of  him,— that  It  would  devolve 
upon  the  defendant  to  account  for  him,  If  he 
did  not  kill  bim,  after  he  took  him  in  b!s 
charge;  that  that  would  be  sufficient  circum- 
sTauce  to  warrant  a  verdict  of  guilty  against 
bim;  that  it  would  be  the  duty  of  tbe  de- 
fendant to  account  for  him,  If  that  evidence 
is  true,— of  bis  making  the  plot,  and  taking 
charge  of  and  starting  off  with  him,  and  Tom 
never  being  seen  any  more  tmtil  found  dead 
where  they  said  be  would  be  munlered  at." 
Allied  to  be  Illegal  because  there  was  no 
evidence  tliat  defendant  took  charge  of  Tom 
Watts,  or  bad  such  charge  of  him  as  required 
defendant  to  account  for  him,  and  also  as 
stating  what  has  or  has  not  been  proved. 

Error  in  following  the  above  charge  as  fol- 
lows: *T  cliarge  yon,  if  you  brieve  tbat  tes- 
tlmcmy,  yon  would  be  authorized,  if  you  saw 
proper,  to  find  a  verdict  of  guilty  against  tbe 
defendant,  on  these  circumstances  and  tbe 
evidence  of  that  plot,  either  aa  principal  or  as 
accessory,  accwding  to  the  t^tlmony.  It 
would  have  devolved  upon  the  defendant,  if 
he  did  Indeed  make  a  plot  with  another  to 


kill  Tom  Watts  on  the  way  to  Jndge  Hey- 
good's, at  the  round  pond  tliat  night,  and  a 
part  of  the  plot  was  that  be  was  to  take 
charge  of  bim,  and  carry  bim  down  to  his 
house,  and  finally  carry  him  on  a  pretended 
mission  to  church,  by  the  round  pond,  tar  tbe 
purpose  of  getting  him  out  there  to  be  killed; 
If  that  was  the  plot,  and  yon  believe  ne  took 
charge  of  bim  for  that  purpose, —it  would  de- 
volve on  him  to  show  what  he  done  with  Tom 
Watta  And,  If  he  did  not  show  what  be  did 
with  him,  you  would  be  authorized,  If  you 
saw  proper,  and  believed  him  guilty,  beyond 
a  reasonable  doubt,  or  that  testimony,— you 
would  be  authorized  to  find  a  verdict  or  guilty 
against  bim,  either  for  murder,  as  principal, 
in  tbe  first  degree,  or  aa  accessory  before  tbe 
fact,  according  to  the  wliole  testimony  In  the 
case."  Alleged  to  be  erroneous  because  stat- 
mg  what  has  or  has  not  been  proved,  treating 
the  plot  as  established,  and  because  there  was 
no  evidence  to  convict  defendant  as  accesstny 
before  the  tact,  and  because  It  authorized  the 
Jury  to  find  a  verdict,  if  they  saw  proper, 
without  regard  to  the  evidence,  and  assumed 
that  defendant  had  control  and  possession  of 
the  deceased. 

Error  in  following  the  foregoing  charge  with: 
"Tbe  state  luEdsts,  further,  that  the  defend- 
ant has  not  given  any  account  of  hia  own 
whereabouts,  except  what  he  gave  In  bis  state- 
ment on  tbe  trial  before,  which  the  state  In- 
troduced Itself.  In  his  statement  on  the 
present  trial,  I  believe,  no  account  was  giv«i 
of  his  whereabouts  that  night  at  all.  I  do 
not  remember,  positively,  but  you  can  look  to 
the  testimony;  but  tbe  state  saw  proper  to 
introduce  his  statement  made  on  the  previ- 
ous trial,  where  he  does  give  an  account  of 
where  he  was.  The  state,  therefare,  insists 
that  he  gave  no  account  of  himself,  except  bis 
own  statement  made  in  his  own  betiaif  on 
ilia  trial  for  murder?"  Alleged  to  be  Illegal. 

Elrror  Id  charging  on  the  testimony  of  War- 
ren: "Now,  there  are  many  rules  by  which 
you  would  be  governed,  In  determining  wheth- 
er the  evid«ice  la  true  or  not  You  would,  of 
course,  have  to  call  upon  your  human  experi- 
ence, to,  perhaps,  a  great  extent,  and  to  your 
knowledge  of  human  nature  and  mankind,  so 
as  to  look  at  the  evidence  from  every  view 
and  every  standpoint  and  give  the  evidence  a 
fair  consideration,  not  an  unfair  conaiderap 
tlon,— give  that  witness*  evidence  a  fair  con- 
sideration, so  as  to  see  whether  it  is  true  or 
not  In  doing  so,  you  would  have  the  right 
to  consider  who  that  witness  Is.  Ton  would 
hare  the  right  to  consider  whether  he  is  an 
expert,— that  is,  a  shrewd,  sharp  witness,  vers- 
ed in  law,  acquainted  with  courts,  acquainted 
with  all  the  intricacies  of  law  questions; 
whether  he  knows  the  difference  between 
what  the  effect  of  his  testimony  would  be  in 
one  way  and  in  another  way;  whether  he  is 
so  learned  and  educated  and  skilled  In  tbe 
law  that  he  would  know  of  those  differences 
and  variations  tbat  might  be  given  to  testi- 
mony, like  a  Btirewd  lawyer  would,  or  wheth- 
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er  he  be  a  man  of  common  intellect,  an  or- 
dinary, plain  man,  uneducated,  unacquainted 
wftli  courts,  unaccustomed  to  testifying,  not 
accustomed  to  testifying  from  the  stand; 
whether  he  be  educated  or  not  Judge  of 
this  from  the  character  of  the  testimony,  the 
manner  he  gave  in  his  testimony  on  the  stand, 
—whether  he  Is  a  plain,  ignorant,  unsophis- 
ticated man,  or  whether  he  Is  a  sharp,  shrewd, 
expert  witness,  or  not—and  deal  with  bis  evi- 
dence according  to  what  you  might  see  that 

■  be  was."  Alleged  to  be  an  erroneous  pres- 
entation of  the  law  on  that  question. 

Error  In  charging  further  as  to  said  wit- 
ness: "And  also  consider  what  seems,  from 
the  testimony  In  the  case,  to  be  the  strength 
of  his  mind,  or' the  strength  of  his  memory, 
or  the  acuteness  of  bis  mind,  to  lay  stress  or 
emphasis  on  any  particular  part  of  the  testi- 
mony, or  to  be  watchful  or  not  watchful 
about  his  statements  when  asked  questions  by 
the  lawyers;  whether  he  Is  a  witness  that 
would  be  very  watchful  to  see  whether  he  did 
not  contradict  himself,  or  whether  he  would 
not  be  watchful;  whether  he  Is  a  witness  that 
would  be  very  particular  about  minor  points, 
or  whether  he  is  a  witness  that  might  natural- 
ly be  not  very  particular  about  minor  points, — 
not  be  watchful  of  his  statements  as  to  mi- 
nor points;  how  easllyor  how  liard  It  would  be 
to  entrap  him  or  to  confuse  him,  or  to  throw 
him  oCT  his  guard  or  his  balance;  whether  he  Is 
a  witness  so  shrewd  and  expert  and  skilled 
that  you  could  not  throw  him  ofT  his  guard  at 
all,  could  not  make  him  make  c<mtradIctory 
statements,  or  whether  he  Is  a  witness  so  plain 
and  BO  unsophisticated  and  so  uneducated, 
and  so  unskilled  and  unaccustomed  to  courts 
and  law,  that  he  could  not  be  thrown  off  his 
balance  and  made  to  contradict  himself. 
Look  to  all  that,  as  reasonable,  Intelligent, 
honest,  fair-minded  moi,  so  as  to  determine 
whether  this  witness  has  spoken  the  truth, 
or  has  willfully  lied."  Alleged. to  be  not  a 
propei'  or  legal  presentation  of  the  law  on 
the  point  charged  upon. 
'  Error  In  continuing  the  charge  as  to  said 
witness  as  follows:  "It  Is  cont^ded  by  the 
defendant  that  he  has  made  many  contradic- 
tory statements  In  his  testimony  on  the  stand 
during  this  trial;  that  he  said  at  one  time 
that  he  had  finished  feeding  the  ho^  before 
be  heard  this  conversation,  and  said  at  an- 
other tbne  that  he  was  feeding  the  hogs,  or 
something  of  that  nature  or  character.  Look 
to  it,  and  see,  from  the  nature  of  that  evi- 
dence, the  character  of  that  witness,  whether 
he  would  seem  to  have  been  apt  to  have  been 
watchful  as  to  his  particular  sayings  on  that 
particular  point— wbether  be  meant  that  he 
wait  out  there  to  feed  the  hogs,  or  whether 

«  he  meant  that  he  was  feeding  the  ho^  at  the 
very  time  of  the  conversation."  Alleged  to 
be  an  illegal  presentation  of  the  law  on  the 
point  charged  up<m. 

Error  In  c<mtlnulng  the  cha^  as  follows: 
"I  charge  yon,  further,  that  in  crltlcMng 
the  testimony  of  a  witness,  the  witness  has 


a  right  to  explain  himself.  If  the  witness 
states  he  was  out  tbere  feeding  hogs  when 
he  heard  the  conversation,  and  another  time 
he  states  he  had  finished  feeding  hogs,  and 
started  back  to  the  bonse,  when  he  heard 
the  lawyer  say,  'How  do  you  make  such  con- 
tradictory statements  as  that'  he  has  a  rlgbt 
to  explain;  and  if  he  explains  that  what  he 
meant  was  that  he  went  out  there  to  feed 
hogs,  that  ttiat  was  the  way  he  was  out 
there,  and  after  he  fed  the  hogs  he  started 
back  and  heard  the  conversation,  you  can 
take  that  explanation,  and  consider  it  with 
the  witness'  evidence,  and  determine  wheth- 
er he  willfully  lied,  or  merely  hod  not  been 
very  watchful  In  regard  to  his  statements, — 
whether  he  was  a  man  that  was  used  to  be- 
ing watchful,  or  not.  In  regard  to  his  state- 
ments. So  It  would  be  In  regard  to  any  oth- 
er statement  of  that  character."  Alleged  to 
be  not  the  law. 

Error  in  continuing  the  charge  as  f<dlows: 
"If  the  witness  stated  at  one  time  that  they 
were  standing  at  the  lot  gate  when  the  con- 
versation occurred,  and  stated  at  another 
time  that  they  w«re  standing  at  the  lane  gate, 
if  he  then  Is  assailed  on  the  ground  that  he 
has  made  a  contradictory  statemmt  K  he 
stated  at  me  time  that  the  conversation  took 
place  at  the  lot  gate,  and  anothtf  time  that  it 
took  place  at  the  lane  gate,  be  has  the  right 
to  explain;  and  if  he  explains  ttiat  what  he 
meant  by  saying  they  were  standing  at  the 
lot  gate  was  that  they  were  standing  at  the 
lane  gate,  which  you  had  to  go  through  to 
go  Into  the  lot  you  have  a  perfect  right  to 
take  his  explanation  along  with  the  other 
evidence,  and  see  whether  be  meant  wlilfutly 
to  tell  a  lie,  or  was  merely  not  very  watchful 
and  keen  and  shrewd  about  making  tils  state- 
ment"   Alleged  to  be  illegal. 

Error  in  continuing  the  ctiarge:  **A  wit- 
ness who  is  unskilled  and  untrained,  unedu- 
cated, unaccustomed  to  testifying,  and  unac- 
customed to  courts  and  lawyers,  and  the 
acuteness  of  lawyers,  will  be  considered  ac- 
cordingly. Another  witness,  who  Is  sharp 
and  shrewd,  educated,  skilled,  and  trained  as 
a  witness,  accustomed  to  courts,  and  accus- 
tomed to  the  shre^vdness  of  lawyers'  ques- 
tions, win  be  considered  In  that  light  So 
you  should  consider  who  the  witness  was, 
and  what  he  was,  so  as  to  determine  wheth- 
er, consecutively,  he  has  spoken  the  truth, 
or  not  spokea  the  truth."  Alleged  not  to  be 
the  law. 

Error  In  continuing  the  charge:  "If  the 
witness  testified  on  a  former  trial  that  the 
defendant  Cbarley  Thomas,  said,  'Let  ns 
kill  Tom  Watts,*  and  testified  on  this  trial 
that  the  other  party  said,  *I:«t  us  kill  Tom 
Watts,*  and  that  Chariey  Thomas  agreed, 
and  he  Is  assailed  for  that,  you  will  look- 
even  If  the  witness  makes  no  explanation  of 
it  you  will  lo(^— to  see  whether  the  witness 
was  a  man  that  was  calculated  to  be  vary 
watchful  and  careful  In  those  cacact  state- 
ments, or  whether  he  was  a  man  that  would 
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likely  make  a  slip  of  that  kind,  or  not;  and 
If  you  believe  it  was  a  mere  slip  of  the  tongae 
that  he  said  Chariey,  one  time,  and  the  other 
man,  the  other  tlm^  that  made  the  proposi- 
tion about  the  plot,  and  you  get  'between' 
his  testimony,  yon  have  a  right  to  do  so." 
Alleged  not  to  be  good  law. 

Error  In  contlnnii^  the  charge:  "And  then 
yoD  can  further  cMislder  that  everybody  la 
capable  of  making  mistakes.  It  la  poaaible 
for  reporters  to  make  mistakes.  It  la  posei- 
hle  for  the  judge  to  make  a  mistake,  when 
he  approves  the  tesUmcmy  as  being  the  tes- 
timony that  a  witness  testified  to.  It  Is  pos- 
BlUe  for  a  witness  to  have  made  a  mistake, 
and  corrected  It  aftvwards.  I  cannot  say 
Id  you  who  would  have  more  probably  made 
the  mistake,— whether  the  court  or  the  sten- 
ographer or  the  witness.  Iliat  is  for  yon  to 
jndge  according  to  the  testimony.  I  cannot 
say  to  you  that  the  witness  would  have  more 
probably  made  It  than  the  court  would.  I 
cannot  say  to  ybu  that  the  court  would  have 
more  probably  made  it-  than  the  witness 
would.  Ton  will  take  all  that  Into  consldera- 
tlcHi,— the  possibility  of  human  mistakes  by 
anybody,  by  the  best  of  them,— -and  then  con- 
sider whether  that  Is  sufflclrait  reason  to 
show  that  the  witness  was  false,  or  not,  or 
to  discredit  the  testimony."  Alleged  to  be 
not  the  law  applicable  to  such  facts. 

Error  In  continuing  said  charge:  "And  al- 
so you  would  deal  with  all  the  discrepancies 
and  contradictions,  or  seeming  contradictions, 
that  are  shown  between  the  statements  of 
the  witness  on  the  stand  this  time,  and  on 
the  stand  before,  according  to  the  brief  of 
the  testimony.  Consider  whether  the  brief 
of  the  testimony  is  absolutely  correct,  or  not, 
or  whether  the  brief  of  the  testimony  might 
not  be  wTMig,  and  the  witness  correct.  You 
have  a  iierfect  right  to  consider  that,  because 
it  Is  possible  either  -one  might  have  been  mis- 
taken. The  jury  is  not  bound  to  say  that 
the  brief  of  the  testimony  is  absolutely  cor- 
rect The  Jury  must  look  at  It  from  every 
standiKiint,  as  reasonable,  rational.  Intelli- 
gent, htmest  men,  and  determine  what  the 
character  of  the  testimony  of  that  witness 
was,— whether  It  was  the  testimony  of  a 
^se  witness  or  a  traa  witness.'*  Alleged  to 
be  Ulegal. 

Error  In  continuing  said  charge:  "You 
have  the  right  to  look  at  the  general  char- 
acter of  the  testimony,— how  far  the  sub- 
stantial facts  are  corroborated,  that  were 
testified  to  befOTe,  by  the  testimony  of  the 
witness  this  time.  For  Instance,  to  illus- 
trate, if  the  witness  says  there  was  a  plot 
made  between  Nlm  Kerce  and  Charles  Thom- 
as somewhere  about  those  gates,  and  that 
plot  was  that  they  proposed  to  kill  Tom 
Watts,  and  that  the  manna*  of  the  killing 
stumld  be  that  Nlm  Kerce  should  go  on  to 
Charles  Thomas'  house,  and  Charles  Thom- 
as should  bring  Tom  Watts  on  there,  see  how 


far  the  substantial  plot  was  adhered  to  and 
corroborated  that  was  testified  to  before, — 
how  far  It.  was  corroborated  by  the  testimony 
of  the  witness  that  tesUlied  again.  You  have 
the  right  to  look  to  It  that  way,  and  If  these 
same  discrepancies,  such  as  a  little  varia- 
tion between  what  gate  It  was,  or  whether 
he  was  in  the  very  act  of  shelling  out  corn 
to  the  sow,  or  had  finished  it  and  stepped 
two  steps,  or  not,  or  whetb^  Charley  Thom- 
as first  made  the  proposition,  or  Nlm  Kerce 
made  it;  you  have  the  right,  if  you  see  prop- 
er, to  look  to  tbe  substantial  plot,  and  not  be 
govfflned  by  any  variations  or  discrepancies 
or  Immaterial  points,  or  yon  may  be  govramed 
by  them,  if  you  see  proper."  Alleged  to  be 
not  the  law. 

Error  in  charging:  "You  have  the  right  to 
look  to  all  that,  and  conedder  hla  testimony 
according  to  the  man  who  gave  it  in,  and  tbe 
circumstances  nnd»  which  he  gave  It  in, 
and  the  cross-questions  which  were  aslied 
him  at  the  time  he  gave  It  in.  You  have  the 
right  to  consider  anything  he  said  about  be- 
ing scared  or  frightened,  or  how  he  looked,— 
whether  he  looked  composed,  or  not.  You 
have  the  right  to  ctmslder  all  that,  and  from 
all  that,  and  all  the  other  evidence  in  tbe 
case,  come  to  tbe  conclusion  whether  that 
witness  is  a  true  witness  or  a  false  witness." 
Alleged  to  be  not  good  law. 

As  to  the  above  exceptions  to  the  charge, 
the  court  states  that  they  were  approved  as 
being  a  correct  stat^ent  of  the  parts  of  the 
charge  which  th^  re^ectlvely  purport  to 
state,  but  can  only  be  considered  fairly  by 
taking  the  whole  charge  of  the  court  in  view. 

Error  in  falling  to  charge  as  to  what  con- 
stituted Impeachment  by  contradictory  state- 
ments made  under  oath,  the  effect  thereof  on 
the  witness'  evidence,  and  the  evidence  that 
would  be  material  to  the  Issue  on  trial,  or 
anything  else  und^  said  law. 

Error  in  falling  to  charge  that  the  evidence 
relied  on  by  tbe  state  to  convict  was  circum- 
stantial, and  In  order  to  c<mvlct  on  such  evi- 
dence It  should  be  so  strong  or  cmvlndng  as 
to  exclude  every  other  reasonable  hypothesis 
ucept  that  of  the  guilt  of  the  defendant  or 
anything  on  that  line. 

As  to  the  last  grounds  of  the  motion,  the 
court  states  that  they  were  approved  only  so 
far  as  being  what  is  insisted  on  by  defend- 
ant But  the  court  insists  that  the  charge, 
as  given,  meets  substantially  this  require- 
ment; besides,  there  was  no  request  to  charge 
on  these  points. 

Further,  because,  as  defendant  Insists,  the 
whole  charge  was  more  favorable  to  the  state 
than  the  defendant,  and  Its  general  aspect, 
tenor,  and  ^ect  were  against  the  defendant. 

D,  H.  P(^,  for  plalntifr  in  errw.  W.  N. 
Spence,  Sol.  Gen.,  for  the  Stata 

FEB  CURIAM.   Judgment  reversed. 
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PBAROB  T.  PULLEN. 
(Supreme  Court  of  Geor^a.  May  16,  iSdS.) 
Kbw  Trial — DiacBBTioN  of  Trial  Jovob. 
This  case  falls  within  the  general  mis 
.  that  the  diacretioa  of  a  trial  judge  in  the  general 
grant  <rf  a  flrat  new  trial  wlU  not  be  distorbed 
or  tia»  court 
(Syllabafl-br  the  Court) 

Error  from  supnior  court,  Carroll  connty; 
S.  W.  Harris.  Judge. 

Action  by  H.  A.  Fearce  against  H.  B.  Pol- 
len, administratrix,  on  pDHniBsmr  .  notes. 
Brought  toTwarCL  from  the  last  term.  God^ 
'  SS  4271a-4271c  Plaintiff  had  Judgment,  and, 
from  an  order  granting  defendant  a  new 
trial,  brings  error.  Affirmed. 

The  following  is  the  official  report: 

Pearoe  sued  Mrs.  Pullep,  as  guardian  of 
8.  H.  Pollen  (bar  husband),  a  lunatic,  upon 
two  promissory  notes,  one  for  fSOO,  dated 
September  12,  1887,  and  due  December  25, 
1880,  and  the  other  for  |120.10,  dated  Sep- 
tember 12,  1887,  and  due  Decembn  25, 1889, 
each  bearing  interest  from  matority,  and 
'  each  stating  that  It  was  given  as  purchase 
money  "In"  lot  of  land  number  149  In  Lowell 
district  lies.  Before  the  trial  ot  the  case, 
PuUen  died,  and  it  seems  to  hare  proceeded 
against  lIxB.  Pullen,  as  his  administratrix. 
She  pleaded  non  est  factum;  also,  plene  ad- 
ministraTit;  also,  that  the  notes  were  wltb- 
ont  conalderatitm,  thwe  being  no  Talld  debt 
existing  or  Incurred  at  the  time  the  notes 
purport  to  be  executed.  There  was  a  ver- 
dict for  the  plaintiff  fiMr  the  amount  sued  t<a. 
Defendant's  motion  for  a  new  trial  was 
granted  generally,  and  to  this  Pearce  ex- 
cepted. 

miere  was  much  evidence  In  the  case 
which  was  conflicting,  especially  as  bearing 
upcm  the  question  as  to  whether  the  notes 
were  ever  executed  by  Pullen.  As  explana- 
tory of  some  of  the  grounds  of  the  motion, 
the  bearing  of  which  does  not  sufficiently 
appear  from  the  grounds  themselves,  the  fol- 
lowing is  stated:  Tboe  "waa  evidence  for 
the  plaintiff  that,  inevlons  to  the  giving  of 
the  notes  sued  on,  thoe  had  been  a  trade  be- 
tween plalnUff  and  Pullen,  In  which  xdalntiff 
had  bought  fn>m  Pullen  said  lot  1^;  that 
plaintiff  remained  In  possession  of  thatlot  two 
or  tliree  years,  and  made  considerable  Im- 
provements upon  It;  that  they  rescinded  the 
trade,  and  aftw  considerable  dispute,  to 
reimburse  plaintiff  for  the  amounts  he  had 
paid,  Pullen  gave  to  plaintiff  the  two  notes, 
the  smaller  note  being  for  Interest;  that  this 
transaction  occurred  In  September,  188T,  and 
the  notes  were  i^ed  in  the  hands  of  Adam- 
son  &  Jackson  for  collection  in  1890;  that 
they  were  printed  notes,  and  plaintiff  filled 
out  the  blanks  in  them,  etc  The  notes  in- 
troduced in  evidence  were  printed  notes,  with 
the  blanks  filled  in  In  writing. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc   Also,  because  the  court  errod  in 


admitting  the  f(^owIng  evidoice  of  R.  D. 
Jackson,  one  of  the  firm  of  Adam  son  Sc  Jack- 
son, over  defendant's  objection,  on  the 
ground  that  Pullen  was  dead  and  Jackson 
was  incompetent  to  testify  to  the  transaction 
between  Pearce  and  Pullen:  That  the  firm  of 
Adamson  &  Jackson,  of  which  witness  was  a 
member,  had  for  collection  the  note  given  by 
H.  A.  Pearce  to  S.  H.  PuUen  for  purchase 
money  of  lot  of  land  No.  149,  In  the  Fourth 
district  of  Carroll  county,  known  as  the 
"Echols  Place,"  and  that  on  the  13th  day  of 
S^tembOT,  1887,  plaintiff  and  S.  3BL  Pullen 
came  into  the  law  office  oi  Adamson  ft  Jack- 
son, and  asked  than  to  verify  a  calculation 
they  had  made  in  the  settlement  of  said  note 
and  the  bond  for  title  that  said  S.  H.  PuUen 
had  given  to  plaintiff  to  said  land,  and  that 
they  made  the  calculation  for  them  from 
data  and  amounts  said  plaintiff  and  &  H. 
Pnllm  fumliAed;  that  he^  wttnesa,  did  not 
remember  the  amounts,  or  of  what  the  data 
consisted,  and  that  it  was  his,  witness',  un- 
derstanding fnnn  said  H.  A.  Pesrce  and  8. 
H.  Pnllen  that  they  had  made  a  settlement 
themsdves,  but  wanted  said  firm  of  Adam- 
son &  Jackson  to  verity  It  maUng  the 
calculation  tar  them;  that  said  firm  did 
make  the  calculation  fmn  amounts  and  data 
80  furnished,  and  found  the  amount  of  97S.0T 
In  favor  of  said  H.  A.  Fearee,  and  against 
said  S.  H.  FuUoi,  for  which  said  8.  H.  Pollen 
gave  his  note;  that  In  this  nuUter  his  firm 
represented  both  Pullen  and  Pearce.  There 
was  no  charge  made  for  the  wwk,  but  said 
8.  H.  Pollen  did  not  appear  satisfied  with  It. 
and  that  tiien  the  cancellatioa  of  said  bond 
for  titles  was  written  out  I^  W.  G.  Adamson, 
of  said  firm,  on  the  back  at  the  same,  and 
was  signed  by  said  H.  A.  Pearce. 

Error  in  allowing  plaintiff,  over  defendant's 
objection,  to  amend  his  declaration  1^  adding 
thweto  another  petltlraii  filed  to  the  April 
term  of  the  superiw  court  of  Gam^  county, 
by  plaintiff  as^faist  defendant  and  her  minor 
children,  to  set  aside  a  year's  support  to 
them  out  ot  the  estate  of  PuUen.  It  appears 
that  this  amoidment  was  Viduntarlly  with- 
drawn by  plaintiff  before  the  case  was  sub- 
mitted to  the  Jury. 

Error  hi  allowing  plaintiff  to  testify,  ovor 
defendant's  objection,  that  S.  H.  Pullen  told 
him,  plaintiff,  that  two  moles  which  be  saw 
said  PuUen  in  possession  ot  in  1887  were  his, 

and  that  he  bought  one  from  Ur.  ^  and 

the  other  from  Mr.  ;  the  objectim  be- 
ing that  Pullen  was  dead,  and  hence  plaintiff 
was  incompetent  to  testify  to  conversations 
be  had  with  PuUen. 

Bemuse,  after  plaintiff  dismissed  his 
amendment  above  referred  to,  the  conrt  faU- 
ed  to  rule  out  the  evidence  of  witnesses 
named,  who  testified  as  to  what  it  was  worth 
a  year,  or  what  it  took  a  year,  to  support 
the  family  of  S.  H.  PnUrai,  deceased,  in  the 
same  style  and  manner  they  lived  prior  to 
his  death,  and  as  to  what  the  rents  of  the 
plantation  owned  by  said  PuUen  at  the  time 
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of  hia  death  were  worth  per  annom;  this 
evidence  having  been  admitted  on  the  Issues 
made  by  the  amended  petition,  which  amend- 
ment was  withdrawn  bj  plaintiff  during  the 
conclading  argument  of  his  counsel  to  the 
jury.  The  court  at  that  time  told  the  jury 
that  the  entire  question  Inrc^Ting  the  year's 
support  was  withdrawn  from  their  consld- 
etaHou,  and  also  so  directed  them  In  his 
charge. 

Because  the  Terdlct  was  contrary  to  a 
specified  portion  of  the  charge. 

lirror  in  not  sustaining  defendant's  objec- 
tion to  the  interrogatories  of  B.  L.  Pearce, 
on  the  following  grounds:  (1)  Because  the 
fourth  cross  interrogatory  Is  not  fully  an- 
swered; the  answer  does  not  state  who  pro- 
duced the  notes.  (2)  Because  the  ninth  cross 
Interrogatory  is  not  fully  answered;  the  an- 
swer does  not  state  what  said  place  was 
worth  for  rent  annually.  (3)  Because  the 
Interrogatories  are  In  different  handwriting 
of  witness  or  commissioners.  Because  the 
answers  of  the  witness  R.  L.  Fearce  to  depo- 
sltlcKis  sued  ont  by  plaintiff,  and  which  were 
read  to  the  Jury,  were  written  by  one  Henry 
Stroup,  who  was  hired  and  paid  by  said 
witness  for  that  puriwse;  the  said  R.  L. 
Pearce  and  the  commissioners,  David  Thom- 
as and  J.  W.  Rodgers,  all  being  able  to  write, 
which  Act  was  unknown  to  defendant  or 
her  counsel,  and  could  not  have  been  discov- 
ered by  them  by  the  utmost  dlllg^ce  prior 
to  the  trial  of  said  case,  said  interrogatories 
not  having  been  opened  until  tbe  413i  di^  of 
April.  1893. 

The  question  and  answer  objected  to  In 
the  first  of  the  objections  to  Pearce's  inter- 
rogatories are  as  follows:  "If  you  say  S. 
H.  Pollen  signed  each  of  said  notes  alluded 
to  by  you  In  answer  to  second  direct  In- 
terrogatory, state  at  what  house  or  place 
they  were  signed.  Who  produced  the  notes, 
who  furnished  the  ink,  who  were  present 
when  they  were  signed?  If  you  were  pres- 
fflt  how  came  you  not  to  sign  your  name  to 
them  as  a  witness?  Answer:  They  were 
signed  at  glnhouse  as  above  stated.  My 
father  furnished  inic  I  was  present,  my 
uncle  O.  B.  Pearce,  and  a  negro  boy.  They 
did  not  ask  me  to  sign  said  notes  as  a 
witness."  The  question  and  answer  re- 
ferred to  in  the  second  ground  of  objection 
to  Pearce's  interrogatories  are  as  follows: 
"How  long  did  H.  A.  Pearce  remain  In  pos- 
■ession  of  lot  of  land  140  in  Lowell  district 
1163?  What  was  said  place  reasonably 
wwth  for  rent?  Answer:  H.  A.  Pearce 
owned  said  lot  of  land  two  or  three  years, 
rather  think  three  years.  When  H,  A. 
Pearce  came  In  possession  of  said  land  it 
was  in  bad  repair,  and  was  not  worth  much 
as  to  rents.  During  the  possession  of  said 
H.  A.  Pearce  he  improved  said  land,  build- 
ing new  fences.  Said  land  was  badly  grown 
up  with  briars,  sage,  and  sprouts,  making 
the  work  considerable  in  cleaning  up,  and, 
I  think,  at  the  time  Pearce  sold  the  land  to 
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Pullw,  the  place  was  worth  fl50  or  $200 
a  year."  It  appears  that,  though  taken  be- 
fore amendment,  tbese  exceptions  were  not 
called  to  the  attention  of  the  court,  and  de*- 
termined  before  the  case  was  submitted  to 
the  Jury. 

Because  of  newly-discovered  evidence. 
In  support  of  the  motion  upon  the  grounds 
of  newly-discovered  evidence,  defendant  pro- 
duced the  affidavit  of  Henry  Stroup:  "On 
March  16,  1893,  I  wrote  oat  the  deposi- 
tions of  R.  L.  Pearce.  I  am  an  enrolled 
attorney,  but  being  clerk  of  the  county  court, 
Logan  county.  Ark.  (see  Mansf.  Dig.  S  411), 
I  am  not,  nor  can  I  be.  In  any  way  engaged 
in  the  practice  of  law.  Pearce  paid  me  for 
the  work  I  did  as  clerk  of  the  court,  but 
nothing  for  the  writing,  and  had  I  been 
busy  at  anything  else  I  would  not  have 
done  the  writing.  The  commissioners  and 
witness  came  into  my  office  to  have  the 
necessary  affidavits  taken,  and  requested  me 
to  vrrite  the  answers  to  the  interrogatories. 
I  acted  only  as  an  amanuensis  In  this  mat- 
ter, and  wrote  down  the  answers  only  at 
the  dictation  of  the  witness,  commissioners 
being  present.  The  witness  was  sworn  as 
the  law  directed.  The  deposition  was  sign- 
ed and  sealed,  the  commissioners  writing 
across  the  seal,  as  the  law  directs,  and  one 
of  the  commissioners  started  from  my  office 
with  the  deposition,  saying  as  he  did  so 
that  be  was  going  tO  mail  it.  I  have  no 
Interest  in  the  case,  either  financially  or 
otherwise."  Also  the  affidavit  of  O.  B. 
Todd:  "Some  time  before  Pearce  and  Pul- 
len  bad  the  settlem^t  of  the  land  trade 
which  resulted  in  FuUen  taking  back  tbe 
land,  I  heard  Fearce  say  that  he  had  lost 
money  on  Pullen,  that  he  bad  paid  PuUen 
a  certain  amount  on  the  land,  which  wit- 
ness does  not  remember,  but  thinks  it  was 
five  or  six  hundred  dollajra.  and  t^at  In  the 
settlement  he  struck  off  evMi  with  Fullen, 
and  let  him  keep  the  amount  he  had  paid 
on  the  land,  rather  than  have  suit,  and  to 
get  straight  with  FuUen."  Also  an  affidavit 
as  to  the  good  character  and  credibility  of 
Todd.  Also  affidavit  of  U.  L.  Williamson: 
"In  October,  1889,  Pearce  called  at  my  houses 
and  said  to  me  he  had  two  notes  against 
Pullen,  took  them  from  his  pocket,  handed 
them  to  me,  and  asked  what  I  thought  of 
them.  I  casually  looked  at  them  and  said 
I  guessed  they  were  all  right  Pearce  asked 
if  some  good  man  were  to  sign  them  as 
witness  if  it  would  not  help  them  some. 
I  said  I  didn't  know  but  it  might.  Pearce  . 
then  said  It  could  be  to  some  man's  interest 
to  sign  the  notes  as  witness.  I  said  that 
might  be  true,  but  that  I  didn't  want  to 
make  any  money  that  way.  I  don't  remem- 
ber the  amount  of  the  notes,  but  one  of 
them  was  for  $oOO,  and  the  otiier  for  some> 
thing  over  ¥100."  (The  notes  sued  on  had  no 
attesting  witness.)  Also  an  affidavit  as  to 
the  good  character  and  credibility  of  Wil- 
liamson. Also  affidavit  of  Q.  W.  Hyde:  "In 
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December,  IS&i,  Pollen  and  Pearce  were  at 
my  shop,  and  Peaice  agreed  to  stve  Pullen 
a  mortgage  on  hla  Ward  place  to  mcnre 
the  payment  of  fSOO,  which  Pearce  waa  to 
pay  upon  taking  poaaesaion  of  the  Echols 
place  (said  lot  number  149).  Pearce  waa  then 
In  poaseaslon  of  the  Echols  place.  They 
agreed  to  meet  at  my  shop  on  a  set  day, 
and  go  to  Franklin  and  have  the  mortgage 
written.  They  did  so  meet,  and  went  to- 
wards Franklin,  and  a  few  days  afterwards 
Pullen  handed  me  the  mortgage,  and  asked 
me  to  have  It  recorded,  which  I  did  January 
1,  18S5.  Afterwards  Pearce  told  me  he 
had  paid  off  the  mortgage  by  making  a 
deed  and  borrowing  the  money  from  a  loan 
association.  After  PuUen  died,  Pearce  show- 
ed me  a  ^SOO  note  on  Pullen,  and  said  he 
bad  another  fbr  ^200.  I  know  that  Pearce 
fcHTged  my  name  to  a  note,  to  which  note, 
when  sued,  I  filed  a  plea,  and  was  releas- 
ed." Also  affidavit  of  F.  M.  Almon:  "In 
the  spring  or  summer  of  1888,  in  company 
with  Pearce,  I  passed  Pulloi's  house,  when 
Pearce  said,  *That  la  a  giand  rascal*  (mean- 
lag  Pollen);  that  *he  beat  me  out  of  (600  In 
a  trade.*  I  aaked  him  why  he  dldn*t  make 
him  pay,  as  be  was  good  foe  his  Indebted- 
ness, fmd  he  (Pearc^  said,  1  hare  no  show- 
tag  for  it' "  Also  affidavit  as  to  the  good 
character  and  credibility  of  Almon.  Also 
affidavit  of  3.  W.  Holllngsworth:  "Some 
time  between  the  taXC  at  1888  and  1881,  I 
had  a  setflement  Willi  Pearce,  and  Pearce 
while  looking  through  his  papers,  come 
across  two  notes  against  Pollen,  one  of 
which  was  for  (GOO,  and  the  other  for  f  120. 
Both  were  written  on  large-slsed  paper." 
Also  an  affidavit  as  to  the  good  character 
and  credlUllty  of  Holllngsworth.  Also  affi- 
davits of  defendant  and  her  counsel.  Messrs. 
Brown  &  liOftln.  fts  to  their  Ignorance  of 
the  matters  set  forth  In  the  above  affidavits, 
at  the  time  of  the  trial,  and  as  to  their  dill* 
gence  In  preparing  tor  trial.  Also  affidavit 
of  various  persons  that  Levy  Holllngsworth 
Is  plaintHTs  fother-In-law,  Robert  Holllngs- 
worth Is  plaintiff's  brother^ln-law,  and 
Isaiah  Steele  Is  a  tenant  of  Holllngsworth. 

By  way  of  counter  showing,  plaintiff  pro- 
duced the  affidavit  of  O.  B.  Todd:  "I  do 
not  know  whether  the  facte  as  stated  In  a 
former  affidavit,  about  the  settlement  be- 
tween Pearce  and  Pollen,  about  Pearce  los- 
ing money  on  Pollen,  has  reference  to  poiv 
chase  money  or  Improvements.  All  I  In- 
tended to  say  therein  was  that  Pearce  had 
bought  land  from  PuUen,  that  afterwards  they 
had  made  a  rue  bargain,  that  Pearce  lost 
money  on  Pollen,  as  stated  In  the  first  part 
«f  my  affidavit  In  my  haste  I  fftiled  to 
comprehend  some  of  the  facte,  as  prepared 
by  defendant's  attorney,  as  to  letting  Pullen 
keep  the  money.  Pearce  said  he  bad  lost 
money  on  Pulloi,  and  that  he  gave  him  the 


amount  lost  rather  thui  have  solt**  Also 
aflldavit  of  J.  W.  Holllngsworth:  "The  fftcte 
steted  In  a  former  affidavit  Is  all  I  know  In 
refermce  to  the  case.  Sirs.  PuUen  did  know 
the  facte  before  the  former  trial.  Tbla  and 
one  other  Is  all  the  affldarlte  I  have  made 
In  the  case."  Also  the  affldavlte  of  Levy 
and  R.  &  Holllngsworth.  Steele,  and  an- 
other, that  they  are  acquainted  with  the 
general  character  of  Hyde^  and  from  It 
would  not  believe  him  on  oath.  Also  the>^ 
affidavit  of  O.  B.  Pearce:  "I  lived  with 
plaintiff  in  im,  and  heard  blm  teU  his 
wife  the  1st  of  September  to  get  his  Pollen 
notes,  that  he  and  Jonea  were  going  to 
CarroUton  that  day,  and  wanted  to  carry 
them  there  and  leave  them  with  some  good 
lawyer  until  he  came  back,  aa  he  was  going 
off  to  be  gone  some  time,  so  if  they  were 
not  p^  when  due  he  could  commmce  suit 
Th^  went  to  town  that  day  and  came 
back,  and  I  a^ced  hbn  who  he  left  the  notes 
with,  and  he  said  Adamsm  &  Jatdnon." 
Also  affidavit  of  F.  H.  Almon:  "The  con- 
versation with  plaintiff  referred  to  In  my 
other  aflldavit  occurred .  about  the  time 
Pullm  and  plaintiff  were  making  their  set- 
tlement about  the  land  Pullen  had  sold 
plaintiff.  I  am  not  positive  as  to  the  year, 
bat  It  was  about  the  time  of  the  settlement 
whether  In  1888  or  1887.  Plaintiff  might 
have  gotten  the  notes  afterwards.  Mrs. 
Pullen  knew  the  facte  stated  In  said  affida- 
vit, befbre  the  trial  of  the  case,  and  had  me 
subpoenaed  as  a  witness.  I  so  Informed 
Hamrick,  her  attom^,  but  he  insisted  on 
taking  my  affidavit"  Also  the  affidavit  ot 
philntlff:  "I  told  Williamson  no  soch  thing 
as  stated  In  his  affidavit,  neltha:  was  I  In 
the  stete  of  Georgia  in  October,  1880,  nor 
was  I  in  pocnession  of  the  notes.  I  left 
the  notes  with  my  attorn^,  and  went  to 
Texas  in  September,  not  b^ng  certain  mu 
to  the  date  of  my  return.  I  did  not  retom 
until  some  time  In  November.— about  17th. 
The  other  affldavlte  read  as  newly-dlscorer- 
ed  evidence  I  deny  the  troth  o^  though  I 
admit  them  to  be  new  Inventions,  but  not 
discoveries.  Zeal  of  counsel  and  careless- 
ness of  witnesses  combined  to  produce  these 
affldavlte,  without  proper  material  of  basis. 
Mr.  Hyde.  Mr.  Todd,  Mr.  Almon,  Mr.  Wil- 
liamson, J.  W.  Hollln^worth  ar^  to  say 
the  least  of  It  woefully  mistaken  as  to  the 
allegations  submitted.  The  notes  sued  on 
have  been  in  hands  of  my  counsel  since 
September  29th.  I  married  Wince  Ech<^' 
daughter  about  17  years  aga  My  first  wife 
was  a  Holllngsworth." 

G.  P.  Gordon  and  Adamson  &  Jackson,  for 
plaintiff  In  error.  W.  D.  Homrlek  and  W.  F. 
Brown,  for  defendant  in  error. 

PER  OURIAM.  Judgment  affirmed. 
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RBBSB  T.  STRIOELAND. 

^apreme  Goort  of  Geor^  May  JS,  1S95.) 

Aonojr  ON  Kora  —  Failubb  or  Coii8ii>nu.TiOK— 
Parol  Btidbnob— Ixsthdctioxb. 

1.  Althoagh,  whore  "a  contract  or  cause  of 
action"  has  been  reduced  to  writing,  ita  terms 
cannot  be  raried  by  parol  contemporaneouB  evi- 
dence, ret  where  salt  was  broi^t  thereon,  and 
the  defense  In  part  wag  failare  of  consideration, 
and  there  was  some  evidence  to  support  the 
same,  it  was  error  for  the  court  to  charge  that 
"parol  evidence  cannot  be  .  introduced  to  at' 
tack  it  [the  contract  or  cause  of  action]  in  any 
way,  unless  said  writing  is  first  overthrown  by 
proof  of  fraud,  acddent,  or  mistake."  To  vary 
the  terms  of  the  contract,  and  to  attack  the 
plaintiETs  cause  of  action  thereon  by  pleading 
and  proving  failare  of  consideration,  are  alto- 
gether  different  things. 

2.  Assuming  that  the  magistrate  charged 
the  jnry  as  alle^d  In  the  traverse  to  his  answer, 
which  traverse  was  found  tnie.  the  superior 
court  did  not  err  in  holding  that  this  charge  was 
erroneous,  nor  in  sustaining  the  certiorari  be- 
caose  of  the  error  therein  committed. 

(Syllabus  by  the  Court) 

Error  from  superior  conrtt  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  by  Oscar  Beese  against  W.  W. 
Strickland  on  a  promissory  note.  Plaintiff  had 
Judgment,  and  defendant  brought  certiorari 
to  the  superior  court.  From  a  judgment  for 
defendant  on  the  certiorari,  plaintiff  brings 
error.  Brought  forward  irom  the  last  term. 
Code,     4271a-^271c.  AiUrmed. 

The  following  Is  the  official  report: 

Reese  sued  Strickland  In  a  magistrate's 
court  upon  a  promissory  note,  the  amount  of 
which  had  been  reduced  by  various  credits  to 
$28.  Strickland  filed  the  plea  of  general  Is- 
sue, failure  of  consideration  and  recoupment, 
alleging,  among  other  things,  that  the  note 
was  given  for  a  mule  which  was  completely 
worthless  as  a  farm  mule  (the  purpose  for 
which  he  bought  it),  and  that  it  was  guaran- 
tied to  him  to  be  a  good  farm  mule.  The 
evidence  as  set  out  in  the  petition  for  certio- 
rari, which  was  adopted  by  the  answer  of  the 
magistrate,  was  conflicting  as  to  the  diseased 
condition  of  the  mule,  and  as  to  plaintiff  hav- 
ing guarantied  It  to  defendant.  There  was 
a  verdict  against  defendant  He  took  the 
cue  1^  c^iorari  to  the  superior  court,  alleg- 
ing that  this  verdict  was  contrary  to  evidence 
and  law,  and  would  not  have  been  rendered 
hnt  for  erroneous  Instructions  given  by  the 
magistrate  to  the  jury;  that  the  magistrate 
erred  in  charging  the  Jury,  "Written  evidence 
is  the  highest  and  best  evidence;"  and,  by  re- 
quest of  plaintiff,  the  court  stated  to  the  jury 
that  parol  evidence  was  inadmissible  to  vary 
the  terms  of  the  contract,  or  get  out  of  pay- 
ing the  note  sued  on;  also,  because  of  an  al- 
leged statement  made  by  counsel  for  plaintiff 
in  his  ailment  to  the  jury.  The  certiorari 
was  sustained  on  the  groimd  of  error  tu  the 
magistrate's  charge.  To  tMs  ruling  plaintiff 
excc|)ted.  In  the  record  is  a  traverse  to  the 
answer  of  the  magistrate,  denying  that  coun- 
sel for  plaintiff  had  made  the  statement  as 
alleged,  denying  that  the  evidence  was  such 


as  was  stated  in  the  answer,  and  setting  out 
what  the  evidence  was;  and  also  denying  that 
the  charge  of  the  magistrate  was  correctly 
set  forth.  The  charge  as  set  oat  in  the  trav- 
erse as:  "Written  evidence  Is  of  higher  char- 
acter than  oral.  Where  the  parties  have  re- 
duced their  contract  or  cause  of  action  to 
writing,  such  writing  Is  the  best  evidence  of 
said  contract  or  cause  of  action,  and  any 
agreement  made  before  or  at  the  execution  of 
the  contract  such  agreement  or  conversa- 
tion is  merged  therein  and  parol  evidence 
cannot  be  Introduced  to  vary,  add  to,  or 
tbke  from  the  terms  of  said  contract  In 
other  words,  parol  evidence  cannot  be  Intro- 
duced to  attack  It  in  any  way,  unless  said 
writing  Is  first  overthrown  by  proof  of 
fraud,  accident,  or  mistake."  It  Is  stated  In 
the  bin  of  exceptions  that  the  traverse  to  the 
answer  had  been  adjudged  true. 

Adamaon  ft  Jackson*  S.  E.  Grow,  W.  V. 
Brown,  and  Oscar  Beeae,  for  plaintiff  In  enw. 
Cobb  &  Bro.,  tor  defendant  In  oror. 

PBB  CUBIAM.  Judgjiaent  affinned. 


(M  Oa.  768) 

EADT  V.  BIjVNXON  et  aL 
(Supreme  Conrt  of  Georgia.  April  15, 1895.) 

INJOKCTIOM— EVIDBNCB— DlSCaSTION  OF  CODRT. 

Irrespective  of  other  questions  Involved, 
the  evidence  being  conflicting  as  to  the  alleged 
insolvency  of  the  defendant,  this  court  is  un- 
able to  say  there  was  an  abose  of  discretion  by 
the  trial  judge  in  lefusing  to  grant  the  injunc- 
tion. 

(SyUabuB  by  tOe  Court.) 

Ema*  from  superior  court,  Spalding  cotm- 
ty;  John  J.  Hunt,  Judge. 

Petition  by  H.  P.  Bady  against  B.  P.  Blan- 
ton  and  another  few  injunction.  Brought 
forward  from  last  term.  Code,  §8  4271a- 
4271c.  There  was  a  decree  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

H.  P.  Eady  brought  a  petition  against  B. 
P.  Blanton  and  the  sheriff  to  enjoin  them 
from  further  proceeding  to  collect  an  execu- 
tion which  had  been  levied  on  petitioner's 
property.  The  injunction  was  denied.  The 
petition  alleges  that  on  August  11,  1894,  pe- 
titioner consented  for  Blanton  to  take  judg- 
ment upon  a  suit  then  i)endiDg  against  him 
In  the  sup»^or  court  for  $400;  $200  to  be 
due  November  15,  1894,  and  $200  on  Novem- 
ber 15,  1895.  Blanton  has  since  become  in- 
debted to  petitioner  $402.18,  principal,  be- 
sides interest  and  attorney's  fees,  on  five 
promissory  notes,  two  of  them  payable  to  J. 
P.  Hammond  &  Co.,  and  three  payable  to 
Hammond,  Hull  &  Co.,  which,  on  November 
15,  1894,  were  transferred  for  value  to  peti- 
tioner by  J.  A.  Drewry,  the  attorney  for 
Comer,  Hull  &  Co.,  successors  to  Hammond. 
Hull  &  Co.  The  execution  so  to  be  enjoined 
was  Issued  on  November  15,  1894.  Before 
tbis  was  done,  iwtltioner  t«Lda«d  to  Blan- 
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ton  hia  notes  aforesaid,  In  setQement  of  the 
Jadfnnent,  and  is  now  ready  and  willing  to 
snrrender  tbem  In  settlement  of  the  same. 
The  notes  are  due  and  unpaid,  and  Blanton 
Is  insolTent,  and  unable  to  respond  to  peti- 
tioner's demand  for  the  amount  of  said 
notes.  Blanton  answered  that  tlie  judgment 
from  which  the  execution  issued  was  talcen 
by  consent,  In  pursuance  of  a  previous  agree- 
ment between  Mm  and  Eady,  in  settlement 
of  an  account  upon  which  he  had  sued 
Eady,  amounting  to  nearly  $800.  In  mak- 
ing the  settlement,  he  was  acting  merely  as 
agent  for  H.  W.  Sparlts,  who  owned  the 
claim  against  Eady,  having  bought  It  on 
January  3,  1804,  t<^thOT  with  others  trans- 
ferred to  him  in  writing.  Eady  purchased 
the  notes  now  set  up  by  him,  on  the  same 
day  the  execution  was  issued,  paying  Drew- 
ry  $12S  therefor,  and  having  notice  that  said 
notes  had  been  dishonored  by  respondent, 
and  that  he  did  not  owe  them.  He  owes  up- 
on all  of  the  notes  only  $54.80,  after  deduct- 
ing several  credits,  which  balance  be  is 
ready  and  willing  to  pay.  He  denies  that 
the  notes  were  teftdered  to  him  before  the 
executi(»i  was  issued;  but,  after  it  was 
levied,  they  were  presented,  and  he  then 
stated  that  he  did  not  owe.thera,  hut  oOTered 
to  pay  what  he  did  owe.  He  denies  that  he 
is  Insolvent  Blanton  made  affidavit  to  the 
facts  stated  In  his  answer;  and  Eady  made 
affidavit  that  he  was  in- business  with  Blan- 
ton for  15  years,  and  knows  his  circum- 
stances, and  that  be  is  insolvent  One  of 
the  notes  in  question  Is  dated  January  24, 
1890,  and  the  other  four  In  June,  1890.  The 
first  Is  signed  by  C.  S.  Collins,  and.  "B.  P. 
Blanton,  Security."  Is  for  f  100.98.  and  is  pay- 
able to  J.  P.  Hammond  &  Co.  The  second 
is  signed  by  C.  S.  Collins  and  B.  P.  Blanton, 
Is  for  1240.45,  and  bears  credits  amounting 
to  $125.  The  third  is  signed  by  Jules  Fuler 
and  B.  P.  Blanton.  is  for  $156.35,  and  is  in- 
dorsed by  a  credit  of  $25.  The  fourth  Is 
tigned  by  Prank  Lawrence  and  B.  P.  Blan- 
ton, and  is  for  $2.75.  And  the  Sfth  is  sign- 
ed by  B.  P.  Blanton,  is  for  $214.65,  and  bears 
a  credit  of  $175.  J.  P.  Hammond  swore  that 
Blanton  was  a  Joint  signer  and  obligor,  and 
not  a  security,  on  the  notes;  that  they  were 
taken  by  deponent  as  agent  for  Hammond, 
Hull  &  Co.;  that  no  other  payments  were 
made  thereon  except  what  appears  on  the 
back  of  each;  tliat  those  given  to  J.  P.  Ham- 
mond &  Go.  were  held  by  Hammond,  Hull  & 
Co.  as  innocent  holders,  of  whom  Comer, 
Hull  &  Co.  are  successors;  that  demand  was 
several  times  made  on  Blanton  for  payment 
of  the  notes,  and  he  stated  that  he  would 
pay  them;  and  that  no  settlement  was  ever 
made  with  him  by  deponent  on  said  notes. 
J.  A.  Drewry  swore  that  the  notes  were 
turned  over  to  him  for  collection  by  Comer, 
Hull  &  Co.;  that  he  presented  them  several 
times  to  Blanton  for  payment,  who  claimed 
that  there  was  a  settlement  between  himself 
and  J.  P.  Hammond  &  Co.;  that  be  fre- 


quently stated  that  he  would  pay  the  notes 
against  him  in  favor  of  Hammond,  Hull  & 
Co.;  that  the  notes  have  never  been  paid, 
nor  any  part  of  them,  since  deponent  re- 
ceived them  for  collection  in  the  faJl  of  1891 
or  spring  of  1892;  and  that  be  sold  them  on 
November  15,  1894,  to  H.  P.  Eady,  for  $125. 
D.  W.  Patterson,  of  the  firm  of  J.  P.  Ham- 
mond &  Co.,  swore  that  they  were  agents  of 
Hammond,  Hull  &  Co.,  and,  as  such,  sold  to 
Blanton  the  guano  for  which  these  notes 
were  given,  and  that  a  receipt  for  $44.85  was 
given  as  a  credit  on  the  notes,  and  the  same 
is  a  proper  creuit  D^endant  also  Intro- 
duced receipts  amoontlDff  to  |fiB0.8C^  u  stat- 
ed In  bis  answer. 

Patterson  &  Wlmbrough,  for  plaintiff  la 
error.   B.  T.  Danlelt  for  d^endanta  In  aatx. 

PXDR  OUBIAM.  Judgment  affirmed. 


(W  a*.  417) 

DUNCAN  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  18,  IBSS.) 

fUPB— ISSTKOOIIONS, 

1.  Where,  in  a  trial  for  rape,  the  conten- 
tion of  the  accused  was  that  he  had  no  connec- 
tion whatever  with  the  perpetrstion  of  the  of- 
fense, it  was  error,  in  cnarging  the  jury  with 
reference  to  the  allied  crime,  to  use  the  follow- 
ing expressions:  "Now,  you  will  have  refer- 
ence and  cognizance  of  the  evidence  in  the  case 
which  connects  the  defendant  with  it"  "But 
if  you  do  not  twUeve  that,  upon  consideration  of 
the  whole  evidence,  and  weighing  the  whole  of 
it  that  the  defendant's  testimony  outwelgfaa  that 
of  the  state,  which  places  the  man  (the  accnsedf 
there  at  the  time,  then  you  Bhoold  not  beliere 
the  alibi."  These  expressions  contain  IntimLa- 
tios  of  opinion  on  the  part  of  the  presiding  Judge 
that  the  accused  was  connected  with  the  perpe- 
tration of  the  crime,  and  that  be  was  present  at 
the  place  where  it  was  committed,  and  therefore, 
under  section  3248  of  the  Code,  a  new  trial 
must  be  erantcd, 

2.  While  other  rulings  and  chSFpes  of  the 
presiding  iiidge  are  not  entirely  free  from 
criticism,  there  was  not  In  any  of  them,  save  as 
indicated  in  the  preceding  note,  any  error  requir- 
ing the  granting  of  a  new  trial. 

(Syllabua  by  the  Court) 

Error  from  superior  coart,  Fnlton  coonty; 

R.  H.  Clark,  Judge. 

Adolphus  Duncan  was  convicted  of  rape, 
and  brings  error.  Beversed. 

John  Clay  Smith  and  P.  F.  Smith,  for 
plaintirr  in  error.  G.  D.  HIU,  SoL  G«n^  for 
defendant  in  eiror. 

FEBGUBIAU.  Judgment  rererud. 

liUMPKIN,  J./ pcoTldentlally  abeent,  imA 
not  preaidluff. 

(«6  OaL  55=) 

SAWYER  V.  EBNAM  et  aL 
(Supreme  Court  of  Geort^    Feb.  S.  1898.) 

RbPLBVIH— 8nPFT0IB:C0T  OV  BVIDSNOB. 

The  action  being  for  the  recovery  of  cer- 
tain calves,  and  the  evidowe  for  the  plalntUt  at 
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most,  only  showine  tiiat  Qie  defendant's  a«ent, 
by  miBtake,  marked  one  or  more  calTee  belonging 
to  the  plaintiff  in  the  defendant's  mark,  and  it 
beins  further  shown  that  after  this  had  been 
done  the  calf  or  calves  so  marked  remained  in 
the  plaintiff's  poescBsion,  and  there  being  no 
evidence  tiiat  any  of  the  calvee  sned  for  were 
ever  thereafter  taken  poasession  of  or  converted 
b7  the  defendant  to  nls  own  uae,  the  verdict 
in  the  plalntifTa  fovor  was  entirely  witiiont  evi- 
dence to  support  it,  and  therefue  contrary  to 
law. 

(SrUabns  by  tiie  Gonrt.) 

Error  from  superior  court,  Mcintosh  coun- 
ty; Robert  Falllgant,  Judge. 

Replevin  hj  Spalding  Kenan  and  another 
against  Amos  Sawyer.  There  was.  a  Judg- 
ment for  plaintiffs,  and  defiendant  brings  er- 
ror. Reversed. 

The  following  Is  the  ofScial  r^ort: 

In  a  magistrate's  court,  Spalding  and  Ove* 
lyn  E.  Kenan  brought  their  action  against 
Amos  Sawyer  for  the  recovery  of  six  head  of 
calves,  which.  It  was  alleged,  the  defendant 
marked  in  his  own  mark,  and  branded  In  his 
own  brand.  There  was  a  Jndgment  for 
plaintiffs,  and  defendant  took  the  case,  by 
appeal,  to  the  superior  court  There  the 
jury  found  for  the  plaintiffs  $60.  Defend- 
ant's motion  for  new  trial  was  overmled, 
and  he  excepted.  The  motion  contained  the 
general  grounds  that  the  verdict  was  contra- 
ry to  law,  evidence,  etc.;  also,  the  ground 
that  the  court  erred  In  overruling  motion  for 
"^ew  trial"  at  the  conclnslon  of  plaintiffs' 
case,  made  xtpou  the  ground  that  plaintiffs 
had  failed  to  make  out  a  case,  having  failed 
to  show  that  defradant  had  ever  taken  pos- 
sesion of  cattle  sued  for,  and  also  having 
failed  to  show  "what  the  color,  and  whether 
bulls  OF  heifer  cattle."  The  evidence  for 
plaintiffs  was  to  the  following  effect.  In 
brief:  Plaintiffs  own  cattle  on  Sapelo  Island. 
In  the  spring  of  1888,  Spalding  Kenan  went 
there  to  see  about  the  marking  of  his  catUe. 
This  was  after  the  marking  of  defendant's 
cattle.  Frank  Sawyer  told  Eenan  he  had 
marked  six  of  Kenan's  calves,  and  that  if 
Kenan  would  not  tell  Frank's  brother,  the 
defendant,  Frank  would  give  Kenan  two  for 
one.  Kenan  saw  four  of  his  calves,  marked 
In  defendant's  mark.  In  Kenan's  pasture, 
following  Kenan's  cows.  Kenan  does  not 
know  the  color,  nor  whether  they  were  bulls 
or  heifers,  but  they  were  following  and  anek- 
Ihig  Kenan's  cows.  He  did  not  accept  Frank 
Sawyer's  offer.  There  was  then  a  large  num- 
ber (rf  Sawyer's  cattle  in  pastore.  Kenan 
sold  all  his  cattle  to  Fulton  for  910  a  head, 
and  the  reastm  he  charged  $10  a  head  for 
these  six  calves  was  because  he  sold  all. hie 
other  cattle  to  Fulton  at  that  rate,  and  would 
have  gotten  $10  apiece  for  them  if  they  had 
been  with  the  others.  The  last  Kenan  saw 
of  the  calves,  they  were  on  his  pasture. 
Gardner,  Kenan's  overseer  'on  the  Island, 
saw  six  of  Kenan's  calves  in  Kenan's  pas- 
ture, marked  In  defendant's  mark.  He  did 
not  know  what  year  it  was,  but  it  was  the 
same  year  *'we"  did  the  marking,  and  Saw- 


yer shipped  cattle  to  Savannah.  Qardne^ 
heard  Frank  Sawyer  offer  Eetian  two  calves 
for  one.  Kenan  had  at  the  time  about  300 
head  of  cattle  on  the  island.  Cattle  are  sel- 
dom lost  on  the  Island  from  bogging  or  dis- 
ease. The  last  Gardner  saw  of  the  calves, 
they  were  In  Kenan's  pasture.  It  was  just 
after  Frank  Sawyer  marked  them  when 
Kenan  came,  and  "we"  marked.  Sawyer 
shipped  cattle  to  Savannah.  A  lot  of  his  cat- 
tle fed  on  Kenan's  pasture.  Gardner  does 
not  know  the  color,  nor  whether  the  calves 
were  heifers  or  bulls.  Kenan's  son  was  on 
the  Island  in  18SS,  and  saw  several  of  his 
father's  calves  marked  In  Sawyer's  mark. 
For  defendant  the  testimony  was,  in  brief: 
Frank  Sawyer  had  nothing  to  do  with  the 
martdngs  of  Kenan's  calves.  He  told  Kenan 
that  a  mistake  had  been  made  in  marking 
in  1888.  and  that  one  of  his  calves  and  one  of 
Mrs.  Wyly's  had  been  marked,  and  offered 
to  settle  with  him  for  the  same.  The  other 
was  settled  for  with  Mrs.  Wyly.  Frank  Saw- 
yer was  agent  for  defendant  He  shipped 
calves  to  Savannah  in  1886,  and  got  six  dol- 
lars a  head  for  them.  They  are  worth  from 
five  to  six  dollars  a  head.  He  did  not  ship 
any  of  Kenan's  cattle.  Does  not  know  <it 
Its  having  been  done,  and  does  not  know 
what  calves  Kenan  claim&  Defendant  was 
at  the  North  during  the  time.  Frank  Sawyer 
never  took  possession  of  Kenan's  calves.  If 
he  bad,  he  would  have  known  it,  In  separat- 
ing the  calves  from  their  mothws.  He  did 
not  tell  Kenan  that  he  had  marked  six,  and 
would  give  two  for  one.  Jim  Oreen  assisted 
in  marking  Sawyer's  cattle  in  188S,  and  does 
not  know  of  the  marking  of  Kenan's  calves, 
but  heard  Frank  Sawyer  make  the  state- 
ment to  Kenan  testified  to  by  Sawyer.  It 
was  In  the  spring  of  1888.  Green  superin- 
tended the  marking  of  Sawyra's  cattle  that 
year,  and  was  preset  whenever  cattle  were 
shipped  to  Savannah.  They  alwajv  penned 
before  shipping,  and  could  have  told  it  they 
had  sUpped  any  of  Koian'a.  The  calves 
would  try  to  follow  the  mothers,  and  It  would 
be  difficult  to  separate  them,  and  when  In 
pen  they  would  bellow  for  their  mothers. 
Defendant's  cattle  often  ranged  on  Mrs. 
Spalding's  pasture.  Kenan's  pasture  is  be- 
tween Mrs.  Spalding's  and  that  of  defend- 
ant, and  the  public  road  runs  through  Ke- 
nan's pasture.  There  is  no  fence  between 
Mrs.  Spalding's  pasture  and  that  of  Kenan, 
and  wherever  the  foice  between  Kenan  and 
Sawyer's  erased  the  public  road  there  were 
gates  placed.  In  driving  defendant's  cattle 
from  Mrs.  Spalding's  pasture,  having  to  pass 
through  Kenan's  land  to  reach  defendant's, 
there  was  sometimes  difficulty  In  driving 
through,  the  cattle  separating.  Tp  the  knowl- 
edge of  Roberts,  a  witness  who  helped  to 
di:ive  the  cattle,  none  of  Kenan's  were  mark- 
ed, and  he  would  have  known  whether  they 
had  any  of  Kenan's.  In  shipping.  Roberta 
put  the  first  calf  aboard  belonging  to  Sawyer. 
In  driving  through,  all  the  calves  with  Saw- 
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yart  marit  were  gathered  np.  Roberts  ship* 
p«d  all  the  calree  blmself  In  1888  and  18S9, 
and  they  were  all  In  Sawyer^  mark.  When- 
ever Sawyer  drove  eatUe,  Jacob  Qn&a.  mlnA> 
ed  tbe  gate  between  8aw7er*a  and  Kenan's 
paitures,  to  see  that  cattle  belonging  to  any 
one  else  did  not  come  in,  and  did  not  see 
any  belonging  to  Kenan.  Frank  Sawyer 
does  not  know  wbat  became  of  the  calf  of 
Kenan's  wblcb  bad  been  marked  wltb  de- 
fendant's mark,  and  did  not  take  possession 
of  It 

W.  De  R.  Barclay  and  W.  O.  Chariton,  for 
plaintiff  Id  error.  Lester  &  Ravenel,  O.  L. 
LlTingston.  and  OignUUat  ft  Stubbs,  for  de- 
fendants In  error. 

PBBOlTBtAM.  Judgment  cererseL 


(M  CtaL  T8S) 

HUOBBT  T.  JAOKSON. 
OSivreme  Court  of  Georgia.    April  8,  189S.) 
Nbw  Tbial— DnoBBTioir  or  OoDar. 
Tbe  modon  for  new  trial  in  this  canae 
not  alleging  the  commlflalon  of  any  error  of  law, 
thifl  being  ue  second  verdict  in  favor  of  the  de- 
fendant, and  the  evidence  being  enffident  to 
warrant  the  finding  of  the  Jury,  the  dlscntion  of 
the  trial  jadge  in  refusing  a  new  trial  will  not 
be  difltnrbed. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Gordon  connty; 
T.  W.  MUoer,  Judge 

Action  by  W.  M.  Hug  hey  against  M^lssa 
Jackson.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

J.  C.  Fain  and  W.  B.  Rankin,  for  plaintiff 
In  orror.  R.  J.  McCamy  and  O.  N.  Statr,  tor 
defendant  in  emr, 

PBR  CURIAM.  JndgmMit  afllxmed. 


SPINKS  T.  WASHINGTON. 
(Supreme  Court  of  Georgia.    April  8,  189Cw) 

.lOTlON  OR  ACOOONT— FAILUaaor  COKSraSKATIOK 

— Pludivo— Amikdhekt. 

1.  ^e  action  being  npon  an  account  for  the 
price  of  guono,  a  idea  which  did  not  state  that 
the  seller  had  failed  to  comply  with  the  require- 
mentB  of  the  law  as  to  the  ssle  of  commercial 
fertill«!Brs,  but  merely  alleged  that  the  guano 
was  not  merchantable  and  reasonably  suited  for 
the  purposes  intended;  that  the  defendant  had 
used  It  on  his  crops  in  a  propes  manner,  and 
that  the  same  were  properly  cultivated,  and  the 
seasons  reasonably  good;  but,  on  account  of  the 
worthlessnesB  of  the  guano  as  a  ferdlizer,  It  fail- 
ed to  benefit  his  crops,  by  reason  of  whidi  the 
consideration  of  the  contract  of  sale  totally  fail- 
ed,— was  properly  atridcen  on  demurrer.  Scott 
T.  McDonald,  9  8.  E.  770,  83  Ga.  23,  and  cases 
dted. 

2.  In  sudi  case  there  was  no  error  In  re- 
jecting an  amended  plea  to  tlie  effect  that  the 
guano  did  not  contain  the  Ingredients  Indicated 
by  the  analysis  branded  on  the  sadis  in  whidi  it 
was  contained.  The  vices  of  the  amended  plea 
were  that  it  failed  to  state  what  were  the  in^^ 
dients  so  Indicated,  and  that  it  ondttad  the  word 


(Ga. 

**BBtastantlally"  tn  tiie  aTeimott  that  dte  gsano 
failed  to  contaia  such  ingredienta.   Oodi^  I 
IfiGSb;  Acts  1890-01,  toL  1.  p.  144. 
(Syllabus  by  tbe  ConrL) 

Error  from  snpo-ior  coor^  Fanlding  eoonty; 
C.  O.  Janes,  Judge. 

Action  by  L.  M.  Washington,  to  nse^  agtinst 
J.  W.  Splnks.  ^Htere  was  a  Judgment  toe 
plaintiff  and  defendant  brings  error.  Af- 
firmed. 

Geo.  P.  Roberts,  for  plaintiff  in  errqr.  I* 
IL  Washlngtoi  and  A.  L.  BarOett,  Cor 
fendant  In  enw. 

PER  (3URIAM.  Judgment  afltrmeiL 

ATKINSON,      sot  preddinf. 

(M  Oa.  TVO 

WESTERN  UNION  TBU  00.  r.  BD- 
WABDS. 

(Supreme  Court  of  Georgia.    AprU  8,  18BS.) 

TSLBaBAPH  COHFAKIBS— KBOUaSHt  DSUmT  OV 

MiBSiaes— Statctobt  Fshauxi— BsQuiBsaisim 

— BZTBVSIOK  BT  ODSIOX  OVOoMPUIT. 

According  to  the  prindple  ralsd  by  this 
court  in  Telegraph  Co.  v.  Ttrnmons,  20  B.  B. 
648,  93  Ga.  3i6,  the  telegraph  company,  under 
the  facts  disdosed  by  the  record  and  set  forth 
In  the  reporter's  statement,  wss  liable  for  tiba 
statutory  penalty,  and  there  waa  no  enor  la 
denying  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  snperior  comt,  Douglas  eoonty; 
O.  Q.  Junes,  Judge. 

Action  by  R.  B.  Edwards  against  tb»  West- 
ern Union  Telegraph  Comi»ny.  Thwe  waa 
a  Judgment  for  plaintiff,  and  defmdaat 
brings  errcff.  Affirmed. 

The  following  Is  tbe  official  repwt; 

Edwards  sued  the  Western  Union  Tele- 
graph Company  for  tlie  statutory  poialty 
for  failure  to  ddlver  with  impartially,  etc., 
a  telegram  sent  by  him  fnun  DonglasylUe  to 
Price  Edwards,  then  attending  court  at  Buch- 
anan, Ga.  There  was  a  Twdict  for  plaintiff, 
and,  defendant's  motion  for  a  n«w  trial  be- 
ing oTerruled,  it  exerted. 

The  motion  contained  the  general  grounds 
that  tbe  radlct  was  contrary  to  law,  erl- 
dence,  etc.  Also,  bscanse  the  court  erred  In 
refusing  to  grant  a  nonsuit  on  fba  motlMi  of 
defendant  Tbe  STldence  fM-  plaintiff  waa 
to  tbe  following  ^ect:  Plaintiff  dtilTwed 
to  tbe  agent  of  dtfendant  at  DonglasriUe, 
Ga.,  a  telegram  to  Price  Edwards,  at  Buch- 
anan, Ga.,  on  July  32,  1882(  at  11  a.  m.,  and 
paid  the  agent  the  diarges  for  tzansmisaton. 
Price  Edwards  was  In  Buchanan,  Ga.,  at- 
tending court,  at  tlie  time.  He  waa  than 
liTlng  in  Tennessee,  but  was  wdl  known  to 
almost  every  parson  in  Bnclianan.  He  was 
intimately  acquainted  with  the  agent  there, 
and  was  boarding  at  Uie  same  hobA  witik  him 
on  July  22d.  He  never  received  tbe  tde- 
gram.  It  was  tbe  custom  of  defendant  there, 
and  bad  long  been,  to  dellrer  tdegnuns  to 
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nonresIdeDts  and  othera,  especially  during 
the  terms  of  the  court,  when  many  attMner* 
and  others  were  In  attendance  on  the  court. 
Dnrtaig  the  terms  defendant  employed  a  mes- 
sage boy  to  deliver  telegrams,  and  Price  Bd- 
wards  had  himself  received  such  telegrams, 
and  had  seen  them  delivered  to  the  Judge  and 
others.  Error  In  allowing  Price  Edwards  to 
testify  In  reference  to  the  custom  of  defend- 
ant at  Buchanan,  over  objecticm  of  defend- 
ant What  this  objection  waa  is  not  stated. 
Error  In  charging:  "If  def^dant  delivered 
a  message  to  any  nonresident  at  Buchanan* 
attending  court  at  that  lime,  It  would  be 
boond  to  d^Tfir  messages  to  other  nonresl- 
dents,  under  like  circumstances  and  condi- 
tions. Tlie  law  requires  It  to  serve  the  pub- 
lic Impartially.  It  is  as  much  bound  to  de- 
liver to  one  peraon  as  anoth^." 

Dorsey,  Brewster  ft  HoveU  and  Halrwn 
fflll,  for  plaintiff  In  error.  Edwarda  ft  Bd- 
wardi^  for  defendant  In  ernw. 

PBR  CXTBIAU.   Jodgment  •ffl^^"^* 

ATKINSON,      not  sraaldlns. 


(9S  Ga.  74S) 

HATNES  eC  «L  T.  BOHABFBB. 
(Supreme  Court  of  GeorBla.  March  18,  189B.) 

HOHSSTBAI). 

This  case  la  controlled  by  the  decision  In 
tiM  case  of  Towns  t.  BCathews,  17  B.  E.  966,  81 

Qa.546. 
(l^Babus  by  the  Court) 

Error  from  superior  court  Hart  county; 
Hamilton  McWhorter,  Judga 

Action  tiy  Edward  Schaefer  against  J.  M. 
Haynes  and  others,  In  which  Elizabeth  A. 
Haynes  and  another  Interposed  a  claim. 
Brought  forward  frcHu  the  last  term.  Code, 
H  4271ar4271c  Plaintiff  had  judgment  and 
from  an  order  overruling  a  motion  for  a  new 
trial  dalmants  bring  error.  Affirmed. 

The  fbllowing  Is  the  official  r^>ort: 

An  execution  In  fiivor  of  Schaefer  against 
7.  IC,  T.  W.,  and  J.  M.  Haynes,  Jr.,  Issued 
upon  a  judgment  of  September  20,  1S86, 
was  levied  upon  140  acres  of  land  in  Hart 
county,  as  the  property  of  J.  M.  Haynes,  de- 
,  ceased.  A  claim  was  interposed  by  Elisabeth 
A.  and  Sarah  G.  Haynes,  daughters  of  the 
deceased.  Upon  the  trial  of  the  case,  ander 
the  dlrectlwi  of  tbe  cotut,  there  was  a  verdict 
for  plaintiff.  Claimants  moved  for  a  new 
trial,  and,  tbe  motkm  being  orerruled,  titef 
excepted.  The  motion  was  upon  the  general 
grounds,  and  upon  the  gnnnd  that  the  court 
erred  in  dtreetlng  the  verdict  The  evidrace 
showed  that  J.  M.  Haynes  died  in  February, 
1881.  in  possession  of  the  land,  having  been 
hi  possession  of  it  for  40  years  prior  to  his 
death.  The  land  was  duly  set  apar*:  by  the 
ordinary  of  Hart  county  as  a  homestead,  un- 
der the  constitution  ot  1868,  on  January  23, 
1868.  The  appltcatlon  fcr  the  homestead  was 


filed  by  J.  M.  Haynes,  "as  the  head  of  a 
family."  The  appUcatl<m  described  Haynes 
as  a  cltlzoi  of  Bart  county,  as  the  head  of 
a  fomlly,  and  claimed  the  homestead  under 
tiie  omatitutlon  of  1868  and  the  act  of  Octo- 
ber 3,  1868.  When  the  land  was  set  apart 
Haynes,  his  wife,  the  two  claimants,  and  oth- 
er children,  were  Uvlng  on  the  land,  and  con- 
stituted the  family  of  Haynes.  Mrs.  Haynes 
died  some  15  years  ago.  All  the  boys  have 
become  of  age,  and  all  the  girls  married  ott, 
except  the  claimants.  The  claimants  re- 
mained members  of  the  family,  living  with 
Haynes.  and  d^>endent  on  him  for  a  support 
until  his  death.  When  the  homestead  was 
set  apart  one  of  the  claimants  was  about  24 
years  old,  and  the  other  20,  both  being  un- 
married females.  They  have  remained  un- 
married, and  have  continued  to  reside  on  the 
land,  since  the  death  of  Haynes,  and  have 
been  and  are  dqwndent  on  the  land  fbr  a  sup- 
port They  have  no  property,  and  no  means 
of  support  except  the  land,  being  physically 
unable  to  work. 

P.  P.  Pn^tt,  W.  L.  Hodges,  and  A.  O.  Mc- 
Ouiry,  tot  idahitifta  In  errw,  Jaa  H.  BInl' 
ton,  Jr.,  for  defendant  in  error. 

FEB  OUBIAJf.   Judgment  affirmed. 


(96  OS.  TU) 
GBIOGS  et  at  T.  WILLBANKB. 
(Supreme  Court  of  Georgia.  Uardi  25,  1896.) 

DisTBBSB  Waebant— Dismissal  or  CouKrn  Am- 
MVIT— BlXBOUTioK— ArriOAViT  or 

Illsoilitt. 
The  dismissal  of  a  counter  affidavit  to  a 
distress  warrant  leaves  oothlng  to  be  tried,  and 
the  distress  warrant  at  once  becomes  again  op- 
erative as  final  process.  This  being  so,  a  verdict 
and  jadgmeot  rendered  upon  a  distress  warrant, 
ajcainst  .the  defendant  therein  and  the  snretieii 
on  his  bond,  for  the  eventaal  condemnatio]i 
money  after  the  dismiBsal  of  the  counter  affida- 
vit,  was  void,  and  an  affidavit  of  illegality  filed 
by  the  sureties  to  the  enforcement  of  an  execu 
tlon  Issued  upon  such  judgment  was  rightly  sus- 
tained. Habersham  v.  Eppinger,  61  Ga.  199; 
McCulIoch  V.  Good.  68  Ga.  618;  Anders  v. 
Blount  67  Ga.  41;  Girtman  v.  Stanford,  68  Ga. 
178. 

(Syllabns  1^  the  Court) 

Error  from  superior  court,  Habersham  coun- 
ty; O.  J.  WeUbom,  Judg& 

Affidavit  of  illegality  by  L.  Wlllbanks,  exe- 
cution drittndant  against  Mary  P.  Griggs  and 
otb^rs,  execution  plaintiffs.  Brought  forward 
frwn  the  last  term.  Code,  H  427la-4271c. 
Iliere  was  a  judgment  snstalnlng  the  afflr 
davit  and  plaintiffs  bring  error.  Affirmed. 

The  following  is  the  t^dal  report: 

Plaintiffs  sned  ont  a  distress  warrant  tor 
9350,  claimed  to  be  due  for  rent  of  an  hotel 
and  fumttura  Defendant  filed  a  counter  af- 
fidavit and  gave  a  bond  fbr  the  eventnti  ccm- 
demnation  money,  with  Wlllbanks  and  oth- 
ers as  securities  thereon.  The  trial  resulted 
In  a  Twdlct  for  the  fnll  amount  claimed  by 
plaintiffs,  and  Judgment  denying  a  new  trial 
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was  reversed  by  the  supreme  court.  Brlttain 
T.  Griggs,  88  Oa.  232,  14  S.  B.  609.  When 
the  case  came  on  for  trial  In  the  superior 
conrt,  comisel  for  defendant  agreed  with 
counsel  for  plaintiffs  that,  If  they  would  ac- 
cept a  verdict  for  $305,  they  might  have  It 
without  further  trouble  or  proof.  Thereupon 
plaintiffs'  counsel  took  an  order  dismissing 
defendant's  affidavit  and  plea,  and  took  a  ver- 
dict and  Judgment  against  defendant  as  prin- 
cipal and  Willbanks  and  others  as  securities 
on  replevy  bond,  for  $305  principal,  besides  in- 
terest and  costs.  This  was  done  without  the 
knowledge  or  cons^t  of  Willbanks,  who  was 
not  present  nor  represented.  Execution  is- 
suing from  the  tast-mentloned  Judgment  hav- 
ing been  levied  on  his  property,  he  filed  an 
affidavit  of  Illegality  upon  the  facts  recited. 
It  was  sustained,  and  plaintiffs  excepted. 

W.  T.  Crane,  O.  H.  Sutton,  and  W.  I.  Pike, 
for  plaintiffs  In  error.  Jones  &  Bowden  and 
M.  Q.  Boyd,  for  defendant  In  wrw, 

PBB  CURIAM.  Judgment  affirmed. 


(96  Qa.  748) 

OGI^SBY  &  HBADOR  GROCERY  CO.  et  &I. 

T.  HTNDS  MANUFG  CO.  et  al. 
(Supreme  Conrt  of  Geor^  Uarch  25,  18^.) 
BxiooTiOH  Bali  or  Mortoaobd  Lakds— Disthi- 

BUTIOIf  OP  FhOOBBDS— KSTOPPBU 

It  affirmatively  appearing  that  the  plain- 
tiffs in  execution  did  not  consent  to  a  sale  of  the 
entire  estate  In  the  mortgaged  property;  that 
their  counsel,  before  the  sale,  had  informed 
counsel  of  the  mortgagees  that  they  would  not 
SO  conaent.  and  had  also  notified  the  crowd  in 
attendance  dpod  the  sale  that  onl^  the  equity  of 
redemption  would  be  sold, — nothing  passed  at 
the  sale  except  that  equity,  and  the  plaintiffs  in 
execution  are  not  estopped  from  bo  atiscrting 
merely  because  counsel  tor  the  mortgagees  an- 
nounced at  the  sale  that  the  entire  property 
would  be  sold;  and  that  the  purchaser'  would 
get  a  good  title;  especially  when  it  appears  that 
on  a  former  trial  of  this  case  the  same  counsel 
admitted  in  open  conrt  that  the  plaintiffs  in  ex- 
ecution had  made  no  snch  consent  The  case  is 
in  no  way  substantially  different  from  what  it 
was  when  before  this  court  at  the  October  term, 
1803  (21  8.  E.  03,  03  Ga.  M2);  and  the  ques- 
tions now  made  are  controlled  by  the  general 
prindplcs  then  annonneed. 
(Syllabus  by  the  Conrt) 

Brror  from  siqi^or  court,  Lumpkin  county; 
0.  J.  Wellborn,  Judge. 

Applicatloo  by  J.  G.  Hynds  Mannfactnrlng 
Company  and  others  against  the  Oglesby  & 
Meador  Grocery  Company  and  others  for  the 
dlstribaticm  of  the  proceeds  of  an  execution 
sale.  Brought  forward  from  the  last  term. 
Code,  $5  4271a-*271c.  There  was  a  Judgment 
for  petitions,  and  respondents  bring  error. 
Affirmed. 

The  following  la  the  official  report: 

This  case  was  before  the  supreme  court  at 
the  October  term,  1803.  03  Ga.  !>42,  21  S.  B. 
63.  It  was  held  that  "the  holder  of  an  nn- 
foreclosed  mortgage  on  property  brought  to 
sale  under  a  general  Judgment  Junior  to  the 
mortgage  could  not,  without  the  consent  of 


the  mctttgagor  and  the  plaintiff  In  execution, 
cause  the  entire  estate  to  be  sold,  and  after- 
wards claim  the  fund  In  the  sheriff's  hands"; 
also,  that  "the  mortgage  In  this  c^se  not  bar- 
ing been  foreclosed,  and  no  such  consent  hav- 
ing been  given  by  the  plaintiffs  la  fl.  te..,  the 
int»'est  sold  was  meretj  the  equity  of  re- 
demption, and  the  court  erred  In  bedding  that 
tbe  mortgage  was  entitled  to  the  fund."  Af- 
ter that  decision  was  rendered,  thwe  was 
another  trial  In  the  superior  court,  resulting 
in  a  verdict  In  flavor  of  the  movants  In  the 
rule,  and  against  the  bolder  of  the  mortgage, 
whose  motion  for  a  new  trial  was  overruled, 
l^e  grounds  at  the  motion  are  that  tbe  rer- 
dlct  was  contrary  to  law  and  evldoice,  and 
that  the  court  en'ed  in  ruling  that  the  doc- 
trine of  estoppel  did  not  apply  in  this  case; 
counsel  for  respondent  Insisting  that  the  evi- 
dence warranted  the  Jury  in  finding  that  mov- 
ants were  estopped  from  denying  their  con- 
sent to  the  sale  of  the  property.  Tbe  present 
record  contains  an  amendment  filed  at  the 
last  trial  by  the  re^ondent  company,  tbe 
header  of  the  mortgage,  which  was  foreclosed 
after  the  sale  of  the  property.  This  amend- 
ment alleges  that  respondent  purchased  the 
prop^t?  at  the  sale  for  $500,  Its  full  value, 
in  good  faith,  believing  that  the  entire  prop- 
erty was  behig  so^d,  and  that  resiwndent 
would  be  required  to  claim  tbe  money  In  the 
bands  of  the  sheriff  upon  the  mortgage;  that 
the  entire  fo-operty  had  been  levied  on  and 
advertised  for  sale  tmder  plaintiffs'  fl.  fas., 
and  It  was  sold  "free  from  the  equity  of  re- 
demption by  the  plaintiffs'  process;  that 
plaintiffs  at  the  time  of  the  sale  stood  by 
and  consented  and  permitted  respondrat  to 
expend  $207.70  for  tbe  payment  of  a  purchase- 
money  lien  on  the  property  to  A.  A.  Hope, 
the  vendor  of  the  same  to  the  defendant  In 
fi.  fa.,  solely  for  the  purpose  of  clearing  tbe 
property  of  all  incumbrances  In  order  HtMt 
the  sale  might  convey  the  entire  property, 
and  plaintiffs. are  now  estopped  from  deny- 
ing that  the  entire  pvaperts  was  sold;  that 
respondent  paid  the  further  sum  of  $21.92  to 
the  attorney  for  plaintiffs  In  fi.  fa.,  for  bring- 
ing the  money  Into  court,  and,  having  paid 
these  sums  to  clear  the  property  of  all  incum- 
brances, it  would  be  inequitable  and  nnjtist 
for  re^ndent  to  lose  the  money  so  iuid, 
and  be  required  to  pay  these  fi.  fas.  Th^%- 
fore,  respondent  proys,  in  order  that  an  equi- 
table and  Just  settlement  of  these  matters 
may  be  reached,  that  the  property  be  resold 
and  tbe  money  arising  therefrom  be  distrib- 
uted according  to  the  priority  of  lYeDa,  after 
paying  back  to  respondent  the  $229.62  which 
It  paid  out  as  aforesaid,  and  that  It  have  sucta 
further  relief  as  tbe  nature  of  tbe  caae  re> 
quires.  At  the  trial,  respondent  Introduced 
testimony  as  follows:  Plaintiffs'  fl.  fas.  were 
placed  In  tbe  hands  of  the  sheriff  by  Joseph 
Allen,  who  told  him  to  levy  on  tbe  property 
In  question.  Defemlant  iwlntod  out  the  prop- 
erty to  the  sheriff,  and  told  him  to  levy  on 
It;  that  it  was  all  atae  had,  and  she  wanted 
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It  to  go  as  ftr  fcs  It  would  to  pay  aa  near  all 
liar  debts  as  possible,  fflie  told  the  attorney 
toe  tba  mortgagee  tbe  same  thing.  The  sher- 
iff levied  on  the  whole  ^roporty,  and  It  was 
adrertlBed  ta  sale.  On  the  day  of  sal^  and 
before  It  tocdc  place,  StantoD,  representing 
the  nKHrtgagee.  paid  to  Chartera,  attorney  for 
^pe,  who  hdd  a  claim  for  purdiase  money 
of  the  pnqerly,  fbe  amount  of  said  cHalm,— 
$177.  At  the  lime  of  the  sale,  the  attorn^ 
(Or  the  mortgagee  announced  to  the  perscms 
present  that  the  entire  property  would  be 
sold,  and  the  purchaser  would  get  a  clear 
tme  to  fhe  property,  a.tSA  that  the  mortgagee 
would  lo(dE  to  the  money  In  the  hands  of 
the  shwUr  fOr  the  payment  ot  the  mortgage. 
Charters  bid  for  the  property  up  to  what  he 
thou^  It  waa  worth,  Us  last  bid  being  f47B> 
He  heard  no  objection  to  the  announcement 
of  tiie  att<»iiey  for  the  mortgagee.  Sb  was 
bidding  for  an  investment  Tim  property  waa 
knodud  off  to  fhe  mortgagee  fa  9500,— its 
fun  value.  TbB  $177  waa  paid  by  the  sheriff 
out  of  the  9S00  purchase  money.  Oharters 
tiwni^t  he  would  get  title  to  the  whole  pnqn 
my,  because  he  thon^t  the  mortgagee  would 
be  esttqiped  by  the  notice  given  by  Its  a<> 
tomey.  Joseiai  Allen  testified:  'T  was  rep> 
reaentlng  plaintiff  In  fl.  fa.  at  the  sale.  Boyd, 
attorney  for  the  mortgagee,  came  to  me  be- 
fore the  sale,  and  asked  if  I  would  agree 
and  let  the  whole  title  pasa,  and  allow  his 
mortgagee  to  tsMm  the  mon^.  I  told  him  I 
would  not  c<msent  to  aSow  the  wht^  prop- 
erty to  eeO,  nor  to  anything  unless  It  would 
get  the  money  toe  the  parties  I  represented. 
I  did  not  consoit  to  9  sale  of  the  oitire  prop- 
erty. I  bid  for  the  property  fOr  i^aintlfib. 
Hade  several  bids  after  Oharters  etopped 
bidding.  I  think  my  last  bid  was  $480:  Ibid 
$499  understanding  that  I  was  bidding  tor 
the  ivoperty  subject  to  the  mortgage.  I  notl- 
fled  the  crowd  before  toe  sale  that  only  the 
equity  of  redemption  waa  bdng  sold,  and 
that  the  mort^^ee  would  not  be  allowed  to 
claim  the  money."  It  appeared  that,  on  the 
former  trial,  Boyd,  attorney  for  the  mort- 
gagee, admitted  that  plaintiffs  w  movants 
were  not  present  at  the  sale,  and  tiiat  they 
made  no  consent  or  agreement  that  the  entire 
estate  dionld  be  sold,  and  the  mortgagee 
would  claim  upd«  Its  lien. 

M.  O.  BayA  and  Mayson  A  Hill,  for  plaln- 
tUb  In  error.  J.  O.  Boone  and  H.  H.  Dean, 
for  defendanto  in  error. 

PBB  CUBIAM,  Judgmeat  affirmed. 


McOIiBIXAND  V.  -HATOB,  BTO.,  OF  OITT 

OF  MARIBTTA. 
(Bopreme  Conrt  of  Georgia.  Hardi  26,  1695.) 

FSUDLBBi — LlONSE— InTRRSTATB  CoHUERCB. 

This  case  Is  controlled  by  the  decision  of 
tMB  court  in  Range  Go.  v.  Johnson,  U  S.  B.  233, 
84  Oa.  754. 

(gjUabns  by  the  Court) 


BrrcH'  from  superior  court  CObb  county; 
George  F.  Gobo-,  Jndge. 

Certiorari  by  H.  B.  McCOelland  against  the 
majOB  and  coundl  of  the  dty  Marietta. 
Brought  forward  tarn  the  last  term.  Code, 
gg  ^TU-4271c,  Thore  was  a  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

The  following  Is  the  <^clal  rqiort: 
By  ordinance  of  the  city  of  Marletto,  "no  per- 
son, tither  for  himself  or  anothw,  shall  take  or 
solicit  orders  for  any  article  of  merchandise 
whatever,  within  the  corpomte  limits  of  said 
dly,  wttluut  first  obtaining  a  license  from  the 
mayor  therefor,"  under  praalty  named,  "pto- 
vlded  nothing  in  tola  or  the  preceding  section 
shall  be  owstrued  to  require  persons  bOIong- 
ing  to  that  class  familiarly  known  as  drum- 
mers, who  rady  solicit  wholesale  or^rs  from 
dealers,  to  obtato  a  license  from  Uie  mayor." 
The  plaintiff  in  error  was  convicted  bef we  the 
mayw  of  vlolattng  this  ordinance  by  doing 
business,  within  the  city  without  license.  By 
oertloraii  he  alleged  that  said  Judgment  was 
contrary  to  evidence  and  to  law.  The  certl- 
otkA  was  overruled.  It  qq)eared  that  philn- 
tlff  in  error,  a  resident  oC  Ohio,  had  SfAIdted 
and  taken  orders  from  persons  to  Marlettai  for 
shlEto  and  underwear,  to  be  filled  by  Bsbel- 
man  &  Craig,  a  corporatkm  of  Phlladdphta, 
Pa.,  of  which  company  plaintiff  in  error  was 
agoit  This  company  sells  shirts  and  und^ 
wear  manuCacttued  at  ite  wM-ks  in  Rdladel- 
phla.  Ito  goods  are  sold  by  its  agento  1^  sam- 
ples, throughout  the  United  Stotes.  It  fm^ 
nlshes  each  agent  with  samples,  and  the  agent 
exhibits  these  samples,  and  takes  ordiers  fOr 
the  company  for  the  purchase  of  such  arU- 
cles,  and  transmits  the  order  to  the  company 
at  its  place  of  business,  and  the  company  fills 
the  order  from  Its  home  office,  and  delivers 
the  goods  as  the  orders  are  taken,  but  In  no 
case  does  the  agent  sell  or  deliver  Oie  samples 
intrusted  to  him.  The  company  has  no  place 
of  bustoess  In  Georgia.  Sometimes,  when  U 
has  several  purchasers  at  one  point  It  sends 
the  goods  to  <me  customer,  and  notifies  the 
others  to  call  on  that  one  for  them,  allowing 
him  15  cents  per  package  for  ddlvery.  The 
agent  is  done  with  an  order  when  he  takes  It 
and  forwards  It  to  the  company,  and  has  noth- 
ing to  do  with  the  d^very  of  the  goods. 

J.  Z.  Foster,  fbr  plaintiff  in'Orrw.  B.  Faw, 
tot  defoidante  in  error. 

FEB  CURIAM.   Judgment  reversed. 


(96  Oa.  760) 

DRAEB  et  al.  V.  BSTBS. 
(Supreme  Court  of  Georflda.  Uardi  26,  18^.) 
LiBMft— Pbiobitt. 

This  case  is  controlled  by  the  dedslon  of 
this  court  in  the  case  of  Hill  v.  Cole.  10  S.  B. 
789.  84  Oa.  245;  and,  this  being  so.  the  coa- 
Btrucdon  of  the  resistry  act  of  1689  is  not  in- 
volved. 
(Syllabus  by  the  Orart) 
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Error  from  superior  court,  PoTByth  county; 
George  P.  Gober,  Judge. 

Application  by  Langston  Estes  against  Hor- 
ace Drake  and  others  for  a  rule  for  the  dis- 
tribution of  tbe  proceeds  of  a  sale.  Brought 
forward  from  the  last  term.  Code,  IS  4271a— 
4271c.  There  was  a  judgment  for  petitioner, 
and  respondents  brought  error.  Peodlug  the 
proceedings  in  error,  said  Langston  Estes 
died,  and  V.  R.  A.  Estes,  his  administratrix, 
was  substituted  aa  a  party.  Affirmed. 

The  following  Is  the  official  report: 

A  rule  was  brought  against  the  sheriff  for 
the  distribution  of  J75.40,  arising  from  the 
sale  of  land  aa  the  property  of  Mary  M.  Ben- 
nett, the  claimants  of  the  fund  being  Estes. 
on  the  one  hand,  and  Drake  and  Howell,  on 
the  other.  The  case  was  submitted'  to  the 
Judge  upon  the  following  agreement  as  to 
facts:  Mrs.  Bennett  bought  land  for  $500, 
and  held  It  under  bond  for  title  from  William 
Garrett.  On  January  25,  1890,  $105  of  the 
purchase  money  was  due,  and,  by  agreement, 
Estes  advanced  $200  to  Mrs.  Bennett,  paying 
her  $95,  and  paying  ^105  to  Garrett;  taking 
from  Garrett  a  deed  to  the  land,  and  she  sur- 
rendering the  bond  tor  title  she  held,  and 
taking  one  from  Estes,  and  giving  him  her 
notes  for  ^^232,  due  12  months  after  date.  The 
deed  from  Garrett  to  Bstes  was  properly  re- 
cordecl.  Estes  brought  suit  upon  his  notes, 
and  obtained  judgment  against  Mi-s.  Bennett 
on  January  6,  1891.  On  February  2,  1892, 
he  executed  a  deed  to  Mrs.  Bennett  in  con- 
formity to  the  bond  for  title,  had  it  filed  and 
recorded  In  the  clerk's  office,  and  thereupon 
caused  his  execntlonB  to  be  levied  on  the  land, 
wlilch  was  sold  by  the  sheriff,  and  brought 
$308.  After  deducting  expenses,  eta,  the 
sum  of  $387.60  was  left,  of  which  the  sum 
of  $75.40  was  held  up  by  the  sheriff  under 
notice  from  Drake  and  Howell,  who  claimed 
the  same  on  their  executions  against  Mrs: 
Bennett;  that  of  Drake  being  for  $40.30,  be- 
sides interest,  attorney's  fees,  and  costs,  less 
credits  of  $25,  founded  on  a  Judgment  of  De- 
cember 6,  1890;  and  that  of  Howell  being 
for  $34.44,  besides  Interest  and  costs,  founded 
on  a  judgment  of  September  5,  1801.  Estes 
claimed  the  fund  under  three  executions,— 
two  for  $100  each,  the  third  for  $32,  besides 
tnter^  and  costs  on  all  three.  They  were 
founded  on  Judgments  rendered  on  June  6, 
1881.  All  Ave  executions,  were  Issued  from  a 
Justice's  court  Those  of  Estes  were  entered 
on  the  general  execution  docket  of  the  supe- 
rior court  on  August  25, 1892.  llioae  of  How- 
ell and  Drake  were  so  entered  on  May  3, 1892. 
The  land  was  sold  on  April  5, 1892,  under  the 
executions  of  Estes.  No  usury  was  apparent 
upon  the  face  of  the  notes  pa^ble  to  Estes. 
Service  was  acknowledged  of  the  snits  on 
those  notes.  No  plea  was  filed,  and  the 
Judgments  recited  that  they  were,  for  the 
purchase  price  of  the  land.  Mrs.  Bennett  is 
Insolvent.  The  judge  ordered  that  Estes  be 
first  paid,  counting  Interest  at  7  per  cent,  on 
the  $200  advanced  by  bim,  and  purging  bla 


debt  of  usury,  and  that  the  balance,  if  any, 
be  applied  to  ft.  fas.  according  to  priority. 
He  held  that  Drake  and  Howell  could  not 
attack  the  deed  frtMU  Garrett  to  Estes,  and 
from  Estes  to  Mrs.  Bennett,  because  they 
claimed  thereunder  when  they  asked  for  this 
money;  that  the  Hen  of  Estes  dated  from 
the  time  of  the  record  of  the  deed  to  him, 
which  was  priOT  to  the  date  of  the  judgments 
of  Drake  and  Howell ;  and  that  the  nonrecord 
of  the  executions  In  time  did  not  affect  tbe 
case.  Drake  and  Howell  excepted. 

J.  P.  Brooke,  tor  plaintiffs  In  error.  H. 

Patterson,  for  defendant  In  error. 

PE&CUBIAM.  Judgment  affirmed. 


(96  Ga.  772) 

O.  M.  ALLEN,  JR.,  BUGGY  00.  v.  BUSH. 
(Supreme  Court  of  Georgia.    April  28,  1885.) 
Nzw  Trial— SorrioiBKOT  or  Bvidskob. 
The  evidence  demanded  a  verdict  for  tbe 
plaintiff,  and  therefore  the  finding  for  the  de- 
fendant was  contrary  to  law,  ana  a  new  trial 
onj^t  to  have  been  granted. 
(Syllabus  hy  the  Court) 

Error  from  superior  court,  Miller  county; 
J.  M.  Griggs,  Judge. 

Action  by  the  O.  M.  Allen,  Jr.,  Buggy  Com- 
pany against  J.  S.  Bush.  Brought  forward 
from  the  last  term.  Code,  4271ar-^71c. 
There  was  a  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed. 

The  following  is  the  official  report: 

The  O.  M,  Allen  Buggy  Company  sued  Bush 
upon  an  account  for  four  certain  buggies. 
He  pleaded  not  Indebted,  and  there  was  a 
verdict  In  his  favor.  Plahitlff's  motion  for 
new  trial  was  ovamled,  and  it  excepted. 
The  motion  was  upon  tbe  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.;  also,  because  tbe  court  erred  in 
admitting  In  evidence^  over  plaintiff's  objec- 
tion, because  of  Incompetency  and  Irrelevancy 
to  the  Issue,  tbe  l^timony  of  Bush  and 
Moody  that  tbe  buggies  shipped  to  defendant 
were  not  suitable  for  the  purp(»es  Intended, 
for  use  In  this  section;  error  In  charging: 
"If  the  defendant  took  tbe  buggies  out  of 
the  depot  at  Arlington,  not  knowing  of  any 
failure  on  the  part  of  plaintiff  to  come  up  to 
the  contract,  and,  after  examining  them,  be 
found  tttat  the  buggies  were  not  such  as  con- 
tracted for,  he  Immediately  returned  tbe  bug- 
gies to  plaintiff,  he  would  not  be  liable  In 
this  action."  Tbe  evidwce  In  brief  was,  for 
the  plaintiff:  Plaintiff  sent  defendant  clrcu- 
lara  and  papers,  and,  when  defendant  ordered 
by  letter  the  four  buggies  in  question,  be  in- 
closed to  plaintiff  lu  tbe  letter  the  slip  of  pa- 
per referred  to  in  his  letter,  which  contained 
on  the  ftront  side  of  it  tbe  picture  of  a  baggy, 
under  wbltdi  vnts  printed  the  words  "No.  20 
Em{dre  Buggy,"  and  on  the  reverse  side  a 
description  of  the  buggy,  wblcfa  did  not  state 
the  number  of  spokes  to  tbe  wheel,  and  stated 
that  the  wheels  were  strictly  B  grade,  Sarven 
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patent,  or  compressed  tiaiided  hubs,  and  fur- 
ther stated  that,  In  ordering,  the  width  of  the 
track  should  alwaya  be  stated,  and,  wbeh 
nothing  was  said,  plaintiff  alwa^a  sent  four 
feet  eight  Inch.  In  tespmse  to  this  let^ 
from  defendant,  plaintiff  shipped  four  bug- 
glee,  which,  according  to  the  evidence  for  the 
plaintiff,  were  the  buggies  which  had  been 
wdered.  Plaintiff  never  authcMiaed  defend- 
ant to  reshlp,  but  defendant  did  have  the  bug- 
gies rei^pped  to  plaintlfC,  and  plaintiff  baa 
at  all  times  refused  to  take  them  back,  and 
could  not  receive  them  back  without  sustain- 
ing great  loss.  Plaintiff  ordered  him  not  to 
reihip  them,  bat  it  does  not  appear  Oat  this 
order  was  given  before  the  goods  were  re* 
shipped.  The  testimony  for  defraidant,  brief- 
ly stated,  was  that  he  ordered  the  boggles  by 
the  picture;  that  he  had  been  In  the  bushiesa 
for  a  number  of  years,  and  could  looik  at  the 
picture  of  a  buoy  and  tell  what  Und  ct  hubs 
It  had;  that  the  picture  represented  the  buggy 
with  patoit  hubs,  with  16  spokes  to  the 
whed;  that  the  buggies  shipped  had  not 
those  patent  bubs,  had  cmly  14  spokes  to  the 
wheel  (which  makes  a  whebl  much  weaker 
than  aw  with  16  spokes),  and  tren  narrow 
gauge,— that  is,  had  4  feet  8  Inches  track,  and 
were  not  rmsonably  suited  ftir  the  purposes 
tax  which  they  wwe  Intended;  that  the  bug- 
gies shipped  him  had  Jogged  spokes  and 
wooden  hubs  unhanded;  that,  when  the  bug* 
gles  arrived  at  Arlington,  the  railroad  agent 
would  not  let  him  have  them  out  to  exam- 
ine untn  he  paid  the  fright;  that  he  paid 
the  freight  on  them,  and  began  putting  one 
of  them  up,  andr  wlien  he  found  that  th^ 
woe  not  the  buggies  he  bad  ordered,  he  went 
to  the  railroad  agent,  got  back  the  money  he 
bad  paid  as  freight,  and  delivered  back  the 
bugles  to  him,  and  told  him  to  ship  them  to 
phuntlff ;  that  he  did  not  know  wt^t  a  Sarven 
patent  bub  was;  tbat  he  did  not  get  the  bug- 
gies he  had  ordwed;  he  thought  he  had  or- 
d»ed  broad-gauge  buggies;  that  he  orderea 
tiiem  as  cheap  buggies;  a  good,  flrst-dass 
buggy  costs  from  $35  to  V150  (the  buggies 
in  question  were  ordered  at  $34.20  each); 
that  the  buggies  came  up  to  all  the  statements 
In  the  circulars,  as  far  as  he  knew,  except 
that  they  did  not  have  the  patent  hub  shown 
In  the  picture^  and  did  not  have  16  spokes,  as 
diown  in  the  lActnre;  and  that  he  had  no  di- 
rection fnnn  plalntlfl  to  reshlp,  but  rediipped 
the  buggies  before  hearing  from  them. 

R.  H.  Pow^  &  Son,  for  plalntlfl  In  error. 
A.  L.  Hawes  and  I.  A.  Bush,  for  defendant 
In  error. 

PBR  CURIAM.  Judgment  reversed. 

(W  Ofl.  770) 

HOBBS  T.  GEORGIA  LOAN  &  TRUST  CO. 
(Snpreme  Court  of  Georgia.    April  29,  1895.) 

Land  Bold  on  Ezboutiok— Intrrest  or  Dsbtob 
— Equitabls  Title— Kotiob. 
The  evidence  showing  concloBiTely  that 
*he  kgal  title  to  the  land  leried  upon  was  in  the 


defendant  in  execution,  and  there  being  no  eTl- 
dence  to  show  that  even,  If  the  claimant  had  a 
secret  eqaity  in  the  land,  the  plaintiff  in  uecu- 
tion  had  any  notice  or  knowleoge  thoeof  at  the 
time  of  extending  credit  to  the  defendant  in  exe- 
cution  on  the  faith  of  his  title,  there  was  no  e>^ 
ror  in  directing  a  verdict  for  the  ^alntlfl  la  »e> 
cution. 
Syllabus  by  tiie  Coort) 

Urxor  from  supralor  court,  Harris  county; 
W.  B.  Butt,  Judges 

Actum  by  the  Georgia  Loon  &  Trust  C!om- 
pUQT  against  W.  R.  Hobl».  A.  B.  Hobbs,  for 
bersdf  and  anottao^,  interposed  as  claimant 
Brought  forward  from  the  last  term.  Code, 
H  4271a-4271c.  There  was  a  judgment  for 
plaifLtlff,  and  claimant  hrln^  error.  Af- 
firmed. 

The  following  is  the  offldal  ntport: 
An  execution  In  favor  of  the  Georgia  Loan 
A  Ttnst  Conqiany  against  W.  B.  Hobbs.  based 
upon  a  judgment  of  October  iXt,  1882,  was 
leried  upon  120  acres  "on  north  side"  of  land 
lot  211,  in  the  Eighteenth  district  of  Elanis 
county.  A  dalm  was  Intraposed  by  Miss  A. 
B.  Hobbs,  fbr  herself  and  m  behalf  of  her 
sister,  Katherine  Hobbs;  who.  she  averred, 
is  non  cranpos  mei^ls.  Upon  the  trial  of  the 
claim,  tbe  court  directed  a  verdict  for  the 
plalntlfl,  to  whkih  ruling  and  direction  tiaSm- 
ant  aacepted.  The  evidence  for  i^alntlff  was 
that  defendant  In  fl.  fa.  wss  In  possession  of 
the  land  levied  upon  at  the  time  of  the  levy, 
and  was  served  with  notice  of  the  levy;  that 
the  levying  officer  knew  that  claimant  and  her 
sister  lived  on  the  land,  but  be  considered  de- 
fendant In  possession;  ttiat  Hardy  Hobbs, 
father  of  claimant  and  defendant,  died  several 
years  ago  oa  this  land;  and  that  deCmdant 
lives  close  to  where  his  fathw  died,  but  the 
levying  oflicer  did  not  know  whether  on  the 
same  lot  or  not,  but  on  a  part  of  the  Hardy 
Hobbs  laiuL  PlalntUt  Introduced  a  warranty 
deed  from  Haidy  Hobbs  to  W.  R.  Hobbs,  du^ 
executed  and  recorded,  conv^Ing  the  hmd  In 
dispute  and  other  lands;  also,  dped  from  W.B. 
Hobbs  to  plalntifC,  conveying  the  land  in  dis- 
pute^ and  deed  &om  plaintiff  to  W.  R.  Hobbs, 
filed  and  recorded  with  the  dak  of  the  su- 
perior court  The  dates  of  these  deeds  do  not 
appear.  The  testimony  for  claimant  was  to 
the  following  effect:  Hardy  Hobbs  owed  W. 
B.  Hobbs  money,  and  made  the  deed  flrst* 
above  mentioned  to  secure  Ito  payment,  but, 
before  he  died,  bad  paid  the  money.  How 
much  It  was  the  witness  did  not  know,  but 
he  paid  It  at  different  times  and  In  dlffa«nt 
amoouts,  and  claimant  counted  a  part  of  the 
mon^.  Hardy  Hobbs  has  beat  dead  about  10 
years.  He  died  on  the  land  where  be  lived. 
Defendant  lives  on  a  part  at  tba  land  em- 
braced In  the  deed  &om  Hardy  Hobbs  to  him, 
recdved  the  deed,  and  has  given  in  the  land 
in  dispute  as  his  own  and  paid  the  taxes 
since  he  received  the  deed.  His  sisters,  the 
claimant  and  Katherine  Hobbs,  lived  with 
hts  father,  and  have  lived  at  the  same  place 
since  his  father's  deatSi,  together  with  his 
mother,  and,  since  the  death  of  his  mother. 
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have  still  nrided  at  the  old  borne.  Defendant 
KOddalinantBare  the  onlybelis,  and  the  three 
ore  woiUng  the  land  now.  and  bare  been 
ataiee  defendant  took  tbe  deed.  Katherine 
Hoibba  fa  non  compos  mentis.  The  mother 
of  claimant  A.  E.  Hobbs,  b^ore  the  death  of 
said  mother,  gave  said  A.  XL  and  her  sister 
her  interest  in  the  land,  but  gave  no  writing 
conveying  it,  and  tb^  bare  beoi  in  poaseasion 
since,  claiming  it  as  theta:  own. 

B.  A.  Russell  and  C  S.  Thornton,  for  plain- 
tiff in  error.  J.  H.  Martin.  J.  H.  Worrill,  and 
&  H.  Walton,  tm  defendant  In  error. 

PBB  CURIAU.  Judgment  affirmed. 


BHITH  et  aL  T.  SMITH. 
(Snpr«n«  Oonrt  of  Oeor^    April  20.  18B&.) 

RaCBITBB— APFOinTHBNT— ABfSB  OW  DI8CRBTIOX. 

Under  the  particnlar  facta  of  this  case,  as 
diedosed  by  the  record,  there  was  no  abase  o£ 
discretion  m  aj^c^ting  a  receiver. 

(SyUaboB  hr  the  Court.) 

Errm  from  snperior  court,  Muscogee  oomi- 
O.  <X  Smith,  Judge. 

Petition  tqr  Sciphronla  Smith  against  Solo- 
mon Smith  and  others.  Brought  forward 
from  the  last  term.  Code,  S$  4271a-4271c. 
There  was  a  decree  for  petition^',  and  de- 
fendants bring  error.  Affirmed. 

The  following  Is  the  official  report: 

Upon  tbe  petition  of  Sophtonta  Smith 
against  Solomon,  Squire,  and  Antoinette 
Smith,  a  receiver  was  appointed  for  certain 
property  which  the  petitioner  alleged  be- 
longed to  the  estate  of  William  Smith  at  the 
death  of  said  William.  To  this  decision  the 
defendants  excepted.  The  petitioner  alleged: 
Fetltion«r,  as  the  widow  of  William  Smith, 
applied  for  a  year's  support  out  of  his  es- 
tate. Commissioners  were  duly  appointed, 
who  made  thqlr  report,  citation  Issued,  and 
tbe  report  of  tbe  commissioners  was  approv- 
ed by  tbe  ordinary.  Copies  of  said  proceed- 
ings are  attached.  The  commlssicniers  re- 
ported that  tbe  widow  should  have  for  her 
year's  support  $350,  which  she  had  selected 
to  talce  In  a  certain  city  lot  In  Columbus 
hereafter  to  be  mentioned,  said  lot  being  of 
the  value  of  $350;  and  this  report  was  made 
the  Judgm«it  of  the  court  of  ordinarr  at 
its  November  term  (November  6th),  1894. 
William  Smith  died  Intestate,  owing  no 
debti),  and  seised  and  possessed  of  said  lot, 
and  lived  and  died  In  the  residence  upon 
said  lot  There  has  been  no  administration 
ujwn  his  estate  near  Is  any  necessary,  as  it 
only  comprises  said  lot  and  a  child's  part 
In  a  small  tract  of  land  adjoining,  which  he 
Inherited  from  a  deceased  wife,  who  Is  the 
mother  of  defendants.  Upon  the  death  of 
her  husband,  in  July,  1804,  defendants,  be- 
ing bis  children  by  a  former  matriage.  took 
ppssesdon  of  said  property,  now  have  pos- 
sasRlOB  of     and  refuse  to  penult  petUionw 


to  ent»  It  William  Smith  left  no  minor 
Children,  def&ndants  bebig  each  over  30 
years  oKL  Defendants  are  each  Insolvent. 
Notwithstanding  the  petition  for  and  tbe 
^nntlng  of  the  yair's  snppcnt,  on  tbe  di^' 
the  year's  support  was  approved,  and  after 
it  was  apiooved,  defendants  appeared  before 
tbe  ordinary,  and  applied  for  an  appeal  by 
filing  a  pauper  affidavit  copy  ot  which  is  at- 
tached. They  filed  no  objection  in  writing 
to  tbe  granting  of  the  year's  support^  as  is 
provided  by  section  2573  of  the  Code,  and  tbe 
Acts  ot  iSSir^  p.  49,  amendatory  thereof; 
and  no  sndi  objectl<His  have  ever  beea  filed, 
but  the  only  paper  filed  is  the  said  panper 
affidavit  The  object  of  defendants  in  fil- 
ing it  was  to  dday  petitioner  in  the  posses- 
sion and  enjf^ment  of  her  year's  su^ort, 
and  to  enable  defendants  to  keep  and  use 
the  property.  Under  tbe  taetB  above  stated, 
def  ^dants  catmot  now,  in  tbe  superior  court, 
file  objections  to  tbe  year's  support,  and  the 
appeal  has  tbe  effect  of  suspmdlng  tbe  Judge- 
ment of  the  ordinary  without  the  reqtiisite 
pleadings  therefor.  Were  ttie  appeal  prop- 
erly entered  and  objections  filed,  petitioner 
is  entitled  under  the  law  to.  necessariea  fen' 
her  support  fran  tbe  estate  of  bv  husband 
pending  the  appeaL  She  is  an  tdd  negro 
woman,  poor,  and  physically  unable  to  do 
much  labor,  and  In  great  want  of  the  neces* 
sarles  of  lif6.  She  pra^d  fbr  tbe  appoint- 
ment of  a  receiver  for  the  lot  first  above 
mentioned,  to  take  it,  and  rent  it,  and  pay 
her  tbe  stnall  rental,  wUcb  will  not  occeed 
$5  per  month,  for  her  support  pending  the 
appeal,  and,  upon  termination  of  the  appeal, 
for  a  decree  giving  ber  tbe  land  set  i^iart 
for  a  year's  support,  for  injunction  and  ino- 
cess;  Defmdants  answered:  It  Is  not  true 
that  William  Smith  died  seised  and  possess- 
ed of  tbe  land,  but  the  land  was  tbe  proper- 
ty of  these  respondento  long  before  and  at 
^e  time  of  his  death.  For  mote  than  seven 
years  before  bis  death,  he  was  old  and  fee- 
ble, unable  to  earn  a  livelihood,  and  peti- 
tions abandoned  him,  affording  him  no  bdp 
or  sustenance  whatever,  and  so  remained  up 
to  bis  death  for  more  than  sev«i  years. 
When  she  had  so  abandoned  him  for  more 
than  seven  years  before  his  death,  he  gave 
the  lot  of  land  to  these  respondents^  who 
were  his  children  and  heirs  at  law,  and 
then  turned  over  to  them  all  the  title  deeds 
to  the  lot  and  required  them  to  support  and 
take  care  of  him  until  his  death,  and  th^ 
did  so  for  more  than  seven  years,  and  up  to 
his  death,  paying  all  tbe  taxes  on  the  propa>> 
ty  from  the  time  <^  tlie  gift  up  to  bis  death, 
and  he  never  paid  any  taxes  or  exercised 
any  control  over  the  property  after  the  gitt, 
but  respondents  were  In  possesslw,  claim- 
ing It  as  their  own,  and  It  was  so  recognised 
by  him  for  several  years  and  more  up  to 
his  death;  and  they  pleaded  the  foregoing 
in  bar  of  the  right  of  petlUoner  to  have  a 
l^months'  support  out  of  the  property-.  Tbe 
hearing  was  had  upon  the  petition  and  u- 
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liwer,  both  of  which  were  Bworn  to,  ftnd 
upoD  various  affldavlts.  Petitioner  made  af- 
fidavit: She  married  WlUlam  Smith  in  1876. 
and  lived  with  him  at  his  home,  on  the 
property  in  which  the  year's  support  Is  tak- 
en, until  about  five  years  ago.  She  did  not 
separate  from  him,  and  the  relation  of  hus- 
band and  wife  continued  between  them  to 
bis  death.  For  the  past  five  years  he  was 
not  able  to  do  much  ph^^cal  labor,  and,  in 
order  to  earn  a  support  for  herself  and  him, 
sbe  had  to  hire  her  labor,  and,  to  do  this, 
bod  to  move  nearer  the  city  than  his  house. 
Sbe  Is  ov^  60  years  old,  and  had  to  reside 
nearer  her  work,  but  during  this  period  he 
visited  her  nearly  every  week,  and  she  di- 
vided with  him  her  small  earnings.  He  rent- 
ed to  his  death  a  one-room  house  In  the 
yard  of  his  home,  and  with  this  small  rental 
and  what  she  gave  blm  he  subsisted.  De- 
fendants are  each  35  or  40  years  old.  Squire 
bas  not  in  20  years  lived  on  the  lot  with  his 
father,  but  has  a  family  of  his  own.  Solo- 
mon has  been  out  of  the  state  most  of  the 
past  12  years,  and  not  until  the  last  18 
months  has  he  been  about  Ills  father.  An- 
toinette has  lived  in  the  house  with  her 
fatho:,  and,  during  the  long  period  in  which 
petitioner  lived  in  her  husband's  house,  An- 
toinette remained  there,  and  was  supported 
by  them.  When  petitioner  married  her  hus- 
band, the  residence  had  but  one  room,  but 
with  their  Joint  labor  another  was  added. 
Petitioner  earned  good  wages,  which  she 
turned  over  to  blm.  The  little  one-room 
house  in  the  yard  was  paid  for  by  earnings 
of  lierself  and  husband,  and  was  built  for  a 
8b<9  fOT  her  to  sell  merchandise  In,  to  see  If 
they  could  not  thus  make  a  livelihood.  Eve- 
ry improvement  made  on  the  place  In  the 
past  IS  years  has  been  paid  for  by  her  wages 
and  his  earnings,  but  none  have  been  made 
during  the  past  8  years.  He  exercised  own- 
ership over  the  property,  and  was  In  posses- 
sion of  It  to  his  death,  claimed  it  as  his, 
and  about  8  months* ago  tried  to  sell  a  por- 
tion from  the  rear  end  of  the  lot  Sbe  nurs- 
ed him  during  bis  last  Illness,  remained  vrlth 
him  night  and  day,  and  was  with  him  when 
be  ^ed.  During  his  last  Ulness  he  talked  to 
ber  about  bow  his  children,  and  especially 
Antoinette,  had  treated  blm,  and  said  he 
wished  to  provide  tor  petitioner,  and  asked 
tbat  sbe  look  In  his  trunk,  and  hand  him 
his  deeds;  but,  wbrai  she  looked  In  the 
tmnlc,  sbe  found  they  were  gone,  and  no 
papers  were  left  except  certain  receipts  for 
lumber  and  tax  receipts.  She  reported  tbls 
•to  blm,  and  he  replied  that  some  one  had 
taken  them  out  during  his  sickness.  She 
attached  the  tax  receipts  to  the  affidavit 
Tbey  wore  receipts  for  taxes  tor  1879,  1890. 
and  1802,  being  for  state  and  county  taxes 
for  those  yea»,  and  balance  of  city  tax  for 
1890.  Plaintiff  also  Introduced  the  affidavit 
of  a  pliysld^n  that  he  attended  her  husband 
It  an  illness  several  years  ago,  during  which 
lie  was  nursed  and  nttended  by  plaintiff, 


his  wife:  that  he  was  called  on  to  visit 
him  during  his  last  lllneas,  and,  on  three 
visits  made,  saw  plaintiff  at  the  bedside  of 
William  Smith,  nursing  him:  and  that  the 
daughter  of  William  Smith  was  In  the  house, 
bat  plaintiff  was  nursing  and  caring  for 
him;  also  an  affidavit  that  in  the  spring  of 
18t>4  William  Smith  came  to -see  deponent, 
and  tried  to  sell  him  the  rear  portion  of  the 
lot,  but  deponent  was  not  prepared  with 
money  to  purchase  It.  and  therefore  did  not 
trade.  For  defendants,  an  affiant  deposed: 
He  was  personally  acquainted  with  William 
Smith  for  20  years  before  bis  death,  and  for 
about  5  months  Just  previous  to  his  death 
saw  him  almost  dally.  Has  frequently  heard 
him  say  the  property  he  lived  on  at  the  time 
of  his  death  had  been  given  by  him  to  his 
children;  that  his  wife  left  him,  and  would 
not  live  with  him.  though  he  was  willing  to 
live  with  her;  and  that  on  this  account  he 
had  given  his  property  to  his  children.  An-' 
other  deposed:  He  was  personally  acquaint- 
ed with  William  Smith  from  emancipation 
to  the  time  of  WiUlam  Smith's  death,  and 
has  frequently  heard  him  say  that  he  had 
given  the  property  upon  which  he  died  to 
bis  chlldrffli.  Another  deposed:  She  had 
been  personally  acquainted  with  WtUlam 
Smith  for  about  25  years,  and  for  the  iiast 
15  years  was  his  next-door  neighbor.  Hla 
wife  did  not  live  with  him  for  the  last  7 
years  of  bis  life.  Deponent  has  often*  beard 
him  say  that  he  had  given  his  property  to 
his  children.  He  was  old  and  feeble,  and 
unable  to  work,  for  several  years  before  he 
died,  and  was  supported  by  his  children. 
Another  deposed:  She  had  lived  neighbor 
to  William  Smith  the  last  20  years  of  his  life. 
For  7  or  8  years  before  he  died,  he  was  old 
and  feeble,  unable  to  work,  and  was  taken 
care  of  by  his  children.  His  wife  did  not 
live  with  him  for  a  good  many  years.  De- 
ponMit  has  often  heard  him  say  that  he  had 
given  his  property  all  to  his  children. 

Blandford  &  Grimes,  for  plaintiffs  in  error. 
Brannon.  Hatcher  &  Martin,  for  defendant 

in  error. 

PBB  GUBIAM.  Judgment  affirmed. 


(96  Oa.  776] 

HINKLB  V.  STOBT  et  al. 
(Supreme  Oonrt  of  Geor^a.  May  IS.  1805.) 

OONTINOANOB— PROPERTT  BuBJBCT  TO  EXBCUTIOIC. 

There  was  no  legal  merit  in  the  motion 
for  a  continuance,  and.ae,  under  the  facts  in  evi- 
dence, the  property  levied  on  was  manifestly, 
and  beyond  doubt,  subject  to  the  plaintiffs'  exe- 
cution, there  was  do  error  in  directing  a  verdict 
accordingly. 
(SyllaboB  by  the  Court) 

Error  from  superior  court,  Smntor  county; 
W.  H.  Fish,  Ju^e. 

Action  by  Tlolfl  Story,  for  heeBsHt  and  an- 
other, against  L.  V.  Boewortb  and'others.  tu 
B.  Hlnkle  Interposed  as  claimant  Brought 
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forward  tcom  the  last  term.  Code,  8S  4271a- 
4271c  There  was  a  Judgment  for  plaintiff, 
and  claimant  brings  error.  Affirmed. 
The  following  Is  tbe  official  report: 
An  ezecntton  In  tevor  of  Vbda  Story,  and 
'Viola  Stonr  as  next  friend,  against  Jj.  V.  Bos- 
worfb,  principal,  and  J.  J.  Smith  and  J.  B. 
HlitUe,  securities,  on  trustee  bond,  for  $301.- 
21  prlnclttal.  Interest  and  costs,  based  on  a 
jndgmmt  of  December  14.  1892,  was  levied 
on  a  bonse  and  lot  in  Amerkms,  as  tUe  prop- 
erty  of  J.  B.  Hlnkle,  wblcta  was  claimed  by 
Hrs.  L.  SL,  Hlnkle.  Tbe  case  coming  on  for 
trial,  claimant  amionnced  "Not  ready."  upon 
tbe  giDond  tbat  d^mant  was  idck  and  unalde 
to  attend  court,  and  Introduced  a  witness  wbo 
testified  tbat  claimant  waa  sick  and  unable 
to  attend  court;  tbat  she  was  sick  the  Sat* 
urday  befwe,  when  the  case  was  set  tor  trial 
*txHlay";  that  *^e  is  no  worse  to*day  tban 
she  was  then,  but  rather  betto*."  One  of 
claimant's  counsel  said  be  understood  die  was 
confined  to  her  bed,  and  be  was  not  able  to 
go  to  trial  without  present,  aa  she  was 
bis  client  The  court  held  that  as  the  case 
was  announced  "Ready"  on  the  Saturday  be> 
fore,  and  tiie  proof  showed  that  def^idant 
was  sick  at  that  time,  and  not  wdl  enoufl^ 
to  attend  oourt  at  that  time,  that  showing, 
under  the  mles,  should  hsTe  been  made  at 
the  time  that  the  case  was  called  in  its  or- 
der to_  be  set;  and  tbe  court  raled  olalmaut 
ready.'  In  a  noto  to  tbe  bill  of  exceptions 
the  Judge  states:  "COalmanfs  attorn^  an- 
nounced 'Aeady*  on  Saturday  before  tiie  ease 
was  tried,  at  which  time  tbe  case  was  called 
for  assignment,  and  was  set  ftn"  trial  on  tbe 
following  Monday.  The  erldence  lOiowed  t^t 
dalmant  waa  sick  at  tbat  time,  cutfined  to 
her  bed,  and  unable  to  attoid  court  Tbe 
rules  of  the  bar  assodatitm,  to  whldi  claim- 
ant's attcvneys  belong,  which  have  been  in 
use  for  many*  years  in  Snmtor  saperior  court 
provide  that  when  a  case  is  called  for  assign- 
ment motl<ni8  f<nr  continuance  for  existing 
causes  shall  be  then  made,  and,  if  not  tben 
made,  tlttt  the  case  shall  not  be  continued, 
except  for  intervening  cause.  OlalmanVs  at- 
torneys wdl  knew  of  this  role,  and  had  often 
recognised  It  in  their  practice  In  the  court 
Besides,  the  case  had  been  continued  at  a 
former  term,  upon  ctolmant's  stipulating  not 
to  withdraw  her  claim,  and  had  already  been 
set  for  trial  at  least  once,  if  not  twice,  dur- 
ing the  present  term,  but  bad  been  allowed  to 
go  over  for  reassignment,  to  accommodate 
daimant"  Plaintiff  introduced  the  execu- 
tion, with  entries  thereon,  which  execution 
was  objected  to  by  claimant's  counsel  because 
tbe  Judgment  from  which  tbe  execution  Is- 
sued was  entered  December  14. 1892,  and  the 
execution  was  not  lasued  until  March  9,  1S93. 
and  not  entered  upon  the  execution  docket  un- 
til the  said  last-named  day.  Plaintiff  Intro- 
duced a  witness  who  testified  that  at  the  time 
the  propvty  was  levied  on  It  ma  In  posseadion 
of  J.  B.  Hlnkle.  The  levy  was  made  June 
6,  1898.   Olalnunt  Introduced  a  deed  made 


by  J.  B.  Htokle  to  claimant,  bis  wife^  dated 
December  22,  1892,  iqion  a  eonsld«atIon  of 
five  dollars  cash,  and  love  and  affection,  ocm- 
veying  the  realty  in  question,  otiier  realty, 
and  all  the  personalty  of  the  grantw.  includ- 
ing his  books  and  accounts.  This  deed  was 
recorded  hforch  21,  1894.  The  attcni^  for 
the  parties  announced  that  they  would  submit 
the  case  without  argument  whereupon  tbe 
court  ordered  a  vwdlct  fining  the  property 
subject  to  wblch  ruling,  and  directing  the  ver- 
dict claimant  excepted. 

Fort  &  Watson,  tor  plaintiff  in  oror.  L. 
J.  Blalock  and  W.  P.  WaUis,  for  defendant  In 
error. 

PBB  OURIAH.   Judgment  affirmed. 


(W  G«.  777) 

INORAH  et  aL  V.  OLABKB  et  aL 
OSnpreme  Oonrt  of  Oeoi^ia.  Hoy  13, 1895.) 

pRAoncB  ox  Appial— BEiar  of  Evidshcb— 

Review. 

This  being  a  case  In  which  no  motion  for 
a  new  trial  is  to  be  reviewed,  and  there  har- 
Ing  been  a  manifeit  disregard  of  the  reqoin>- 
menta  of  the  raiweme  court  practice  act  of  1889, 
as  to  the  manner  of  bringiDS^  ap  tbe  evidence  in 
Bucb  a  cflse,  because  the  evidence  incorporated 
in  the  bill  of  exceptions  consists  almost  entirely 
of^ocuments  from  which  tbe  formal,  irreieTaot, 
and  soperflaona  parts  were  not  eliminated,  and 
it  being  clear  that  there  was  no  bona  fide  effort 
to  brief  the  evidence  as  tbe  law  directs,  this  court 
will  not  undertake  to  consider  or  pass  upon  the 
same;  and,  there  being  in  the  case  no  question 
which  can  be  properly  adjudicated  without  refei^ 
ence  to  the  evidence.  It  will  be  assumed  that  the 
judgment  below  was  correct  E^an  v.  Kings- 
berv,  14  S.  B.  596,  88  Oa.  361:  Hart  v.  Reapess. 
14  S.  E.  910,  89  Ga.  87:  Home  v.  Seiael,  198. 
R  709.  92  Ga.  685;  .Smith  v.  Ray,  18  8.  E. 
625.  93  Ga.  253. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
W.  H.  Fish,  Judge. 

Action  by  J.  B.  Ingram  and  others  against 
W.  P.  Clarke,  trustee,  and  others.  Brought 
forward  from  tbe  last  term.  Code,  H  4271a- 
4271c.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Affirmed. 

W.  p.  Wallls,  R.  L.  Maynard,  and  J.  B. 
Hudson,  for  pbUntUh  in  error.  Raoon  ft  Ulll- 
»  and  W.  H.  Ifowkes,  tar  defendant  In  error. 

PER  OURIAM,   Judgment  affirmed. 


(96  Oa.  777i 

CHISM  T.  VARNEDOB. 
(Supreme  Court  of  Georgia.   May  13, 18^.) 
Appbai^Pr ACTIOS— Bill  op  Exceptionb  —  Can- 

TiriCATlOS. 

The  bill  of  exceptions,  as  certified,  con- 
taining only  a  portion  of  the  evidence,  and  it 
being  impossible  to  ascertain  therefrom  whether 
or  not  tne  trial  judge  erred  in  rendering  tbe 
judgment  complained  of,  which  was  a  decision 
of  the  case  upon  the  law  and  facts  without  the 
intervention  of  a  jury;  and  the  remainder  of 
the  evidence,  parportiug  to  be  an  exliibit  to  the 
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bill  of  exceptions,  bein^  neither  identified  as 
Bach  by  the  signature  of  the  judxe  or  other- 
vise^  nor  incorporated  In  a  brief  and  made  a  part 
of  the  record,  bo  that  this  court  could  order  the 
same  to  be  certified  and  sent  up  by  the  clerlf 
of  ^e  court  helow,— the  jud^ent  mast  stand 
affimed.  Herman  t.  Stange,  62  Ga.  167;  Maa- 
land  T.  Kemp,  70  Ga.  786. 
(Srllabna  hy  the  Court) 

£rn»:  from  superior  court,  Lowndes  comity; 
A.  EL  HanBclI,  Judge. 

Action  by  Jamee  B.  Ohism  against  Anna  C. 
Vamedoe.  Broogbt  forward  from  the  last 
term.  Code,  i§  4271a-4271c  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Alllrmed. 

6.  A.  WbltakH-,  for  plaintiff  In  error.  D.  C. 
Ashley  and  Olenn  A  Bonntree,  tot  defendant 
In  oror. 

PEB  OUBIAH.  Judgment  afBtmed. 


06  Oa.  780) 

MATHEWS  v.  COUNCIL  et  al. 

(Saiveme  Court  of  Georgia.  Ma;  13,  1895.) 
Acnoa  OS  Administratoh'b  Bond— Bu»FioiEircT 
or  Declaration. 
Under  the  decision  of  this  court  in  the 
case  of  Gibson  v.  Kobinson,  16  S.  E.  969,  90  Ga. 
TSe.  the  plaintiffs  declaration  in  the  present 
case  set  forth  a  good  cause  of  action,  ana  it  was 
error  to  dismiss  the  same  on  demnrrer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Montgomery 
county;  C.  C.  Smith,  Judge. 

Action  by  George  N.  Mathews  against 
James  Council,  administrator,  and  others,  on 
an  administrator's  bond.  Brought  forward 
from  the  last  term.  Code,  S8  4271a-^71c 
From  an  order  sustaining  a  demurrer  to  the 
romplaint  and  dismissing  the  action,  plaintiff 
brings  error.  Reversed. 

The  following  is  the  official  report: 

Geoi^e  N.  Mathews  sued  James  Council  and 
Are  others  upon  an  administrator's  bond,  for 
the  recovery  of  $84.91,  with  Interest  and 
costs.  On  demurrer  for  want  of  a  cause  of 
action  alleged,  the  declaration  was  dismissed, 
and  plaintiff  excepted.  He  alleged  that  on 
July  4,  1892,  defendants  entered  Into  an  ad- 
ministrator's bond,  jointly  and  severally  obli- 
gating themselves.  Id  the  sum  of  $20,000,  that 
James  Council  should  administer  according  to 
law  upon  the  estate  of  David  Williams,  de- 
ceased; that  the  estate  which  went  Into  the 
hands  of  the  administrator  to  be  administer- 
ed was  of  the  value  of  $10,000,  or  other  lai^e 
sum;  that  Williams,  at  his  death,  was  In- 
debted to  plaintiff  $84.91  upon  an  account, 
which  the  administrator  failed  to  pay;  that  at 
the  July  teim,  1893,  of  the  Justice's  court  of 
the  Fifty-Flret  district,  G.  M.,  plaintiff  sued 
the  administrator  on  said  account,  and  obtaln- 
e<1  judgment  for  the  sum  named,  besides  Inter- 
est and  costs;  that,  the  administrator  having 
failed  to  pay  the  Judgment,  an  execution  was 
Issued  against  the  lands  and  tenements,  goods 
and  chattels,  of  the  deceased,  which  were  in 
the  hands  of  the  administrator  to  be  admin- 


istered, and  the  constable  of  said  district 
made  retnm  that  there  was  no  property  of 
David  Williams  in  said  county  upon  which  to 
levy  the  execution;  and  that  by  reason  of  the 
above  recited  facts  a  breach  of  the  bond  has 
been  made  and  established,  and  defendanta 
liave  become  jointly  and  severally  bound  to 
pay  plaintiff  $i84.91,  with  Interest  and  costs, 
which  soma  tfaey  refuse  to  pay. 

Loud  &  Clarke,  for  plaintiff  In  error.  N. 
R.  Beasley,  for  defendants  in  error. 

PEB  OUBIAM.  Judgment  reversed. 


(96  Oa.  778) 
HANCOCK  T.  COUNCIL  ct  aL 
(Supreme  Court  of  Georgia.  May  18, 1895.) 

AOTIOIT  ON   CONTEAOT— CoMPLAraT— SurPICIBNOT. 

The  declaration  sets  forth,  in  substance, 
a  cause  of  action.  AJthongh  it  is  silent  as  to 

whether  the  contract  alleged  to  have  been 
made  was  in  writing  or  in  parol,  the  facts  stat- 
ed show  that  even  if  it  was  in  parol,  and  there- 
fore originally  within  the  statute  of  frauds,  it 
was  made  valid  and  binding  by  performance. 
The  breach  of  the  contract,  and  the  consequent 
damages  to  the  plaintiff,  are  suffidently  stated, 
as  against  a  general  d^ozrer.  It  was  nror 
to  dismiss  the  actioa. 
(SyUabus  by  the  Court) 

Urror  from  superior  court,  Montgomery 
county;  C.  C.  Smith,  Judge. 

Action  by  W.  H.  Hancoclt  against  Council, 
Grady  &  Co.,  on  a  contract  Brought  for- 
ward from  the  last  term.  Code,  S§  4271a- 
4271c.  From  an  order  sustaining  a  demnr- 
rer to  the  CMnpialnt  and  dismissing  the  ac- 
tion, plaintiff  brings  error.  Reversed. 

The  following  Is  the  official  report: 

Hancock  sued  Council,  Grady  &  Co.  for  a 
breach  of  contract  Upon  demurrer  for  want 
of  a  cause  of  action,  the  declaration  was  dis- 
missed, and  plaintiff  excepted.  He  alleged 
that  in  February,  1886,  he  was  induced  and 
persuaded  to  equip  and  put  In  operation  a 
steam  sawmill  by  defendants,  for  the  pur- 
pose of  squaring  Ic^s  for  market,  upon  the 
following  contract;  He  was  to  erect  the 
mill,  and  defendants,  who  owned  sevei-al 
tracts  of  pine  timber  land,  were  to  supply 
the  mill  with  all  logs  suitable  for  sawmill 
purposes  upon  said  lands,  and  pay  bim  $2 
per  1,000  for  squaring  same,  or  to  allow  him 
to  cut  from  said  lands  any  or  all  of  said 
timber  at  $1  per  1,000  feet,  to  be  paid  by  him 
to  them,  with  the  further  agreement  that 
either  or  both  should  have  the  privilege  of 
cutting  and  hauling  said  timber  to  the  mill. 
He  bad  a  lucrative  position,  and  left  It  upon 
the  express  agreement  of  defendants  that 
they  would  furnish  his  mill  all  the  logs  or 
timber  suitable  for  sawmill  purposes  from 
the  several  tracts  of  land  owned  by  them,  or 
allow  him  to  cut  the  same.  Upon  this  con- 
tract he  erected  the  mill  at  the  point  select- 
ed and  mutually  agreed  upon  by  him  and 
them,  at  an  outlay  of  $6,000;  and  for  a  year 
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or  more  after  tbe  agreement  they  furnished 
to  Wm  logs  from  said  lands,  and  he  found 
the  bosinees  profitable.  About  Decemb^ 
10,  1888,  be  made  the  following  supplemen- 
tal contract  with  them:  In  order  to  facili- 
tate the  delivery  of  logs  to  the  mill,  and 
square  a  larger  number  of  pines  from  which 
turpentine  had  been  extracted  on  said  lands, 
he  agreed  to  reduce  tbe  price  ot  sauarlng 
the  logs  25  cents  per  1,000,  and  jawing  d'eal 
50  cents  per  1,000,  tC  defendants  would  pro- 
cure and  lay  down,  upon  the  wooden  tram- 
road  which  had  been  constructed  Jointly  by 
them  and  him  for  use  In  tbe  conduct  of  the 
mill  business,  sufficient  Iron  tails  to  Iron 
heavy  curves  and  grades;  and  they  pro- 
cured and  put  down  said  Iron  rails,  and  he 
made  said  reductitm,  amounting  to  $1,100, 
or  other  large  sum,  It  being  made  on  about 
4,000,000  square  feet  of  square  logs  and  deal; 
and  after  the  aftHresald  amount  had  been 
squared,  and  1,700  acres,  more  or  less,  of  the 
lands  for  which  the  mill  was  located  to  saw 
remained  uncut  and  undellTered,  defend- 
ants refused  to  deliver  any  of  the  remaining 
uncut  timber  to  the  mill,  or  to  allow  plain- 
tiff to  cut  it  himself,  as  agreed  on.  Tbe 
sawmill  business  was  fully  established  and 
in  successful  o[>eration,  and  his  reasonable 
profits  in  squaring  the  timber  of  said  re- 
maining lands  would  amount  to  $13,600,  or 
other  large  sum.  Wherefore,  by  their  will- 
ful and  reckless  vidation  of  the  contract, 
plaintiff  was  damaged  the  sum  last  named,  and 
upon  the  reduction  of  tbe  price  of  sawing 
he  sustained  damage  to  the  amount  of  $1,100, 
or  other  lai:ge  sum. 

J.  M.  Stubbs,  W.  L.  Clarke^  and  J.  B. 
Wooten,  for  plaintiff  In  error.  A.  O.  Pate 
and  Boberts  &  Smith,  for  defendants  In  er- 
ror. 

FfiB  OUBIAM.  Jndgment  rerened. 


(96  Oa.  781) 

SMALL  V.  PAULK  et  al. 
(Snprenm  Court  of  Georgia.  May  18,  1896.) 
OraN  Aooodkt^Nbw  Trial— Bdfttoibkot  of 

BVIDBITCB. 

The  action  heing  upon  an  open  account, 
and  the  evidence  offered  in  support  of  the  same 
not  being  snfiident  to  anthorize  a  finding  for 
the  ptaintlff,  there  was  no  error  in  refusing  to 
Bet  aside  a  verdict  for  the  defendants  upon  a 
motion  for  a  new  trial,  the  sole  grounas  of 
which  were  that  the  verdict  was  contrary  to 
law  and  contrary  to  the  evidence. 
(Syllabos  by  fbe  Gonrt) 

Error  from  superior  court,  Irwin  county; 
G.  W.  Warwick,  Judge  pro  bac  vice. 

Action  by  A.  B.  Small  against  B.  Paulk  & 
Co.  on  an  open  account  Brought  forward 
from  the  lajrt  term.  Code,  H  42Tla-4271c 


Judgment  for  def «idants,  and  plaintiff  brings 

error.  Affirmed. 
The  following  is  the  official  report: 
A.  B.  Small  sued  E.  Paulk  &  Co.,  a  firm 
composed  of  Elbert  Paulk  and  B.  D.  Paulk, 
for  a  balance  of  $180.43  and  Interest,  alleged 
to  be  due  upon  an  account,  an  itemized  state- 
ment of  which  was  attached  to  the  declara- 
tion. The  jury  found  for  the  defendants, 
and  plaintiff  moved  for  a  new  trial,  on  the 
grdunds  that  the  verdict  was  contrary  to  law 
and  evidence.  The  motion  was  overruled. 
The  evidence  Is  as  follows:  W.  P.  Duncan 
testified:  "I  •  was  traveling  salesman  for 
plaintiff.  I  visited  d^endants'  place  of  busi- 
ness during  tbe  time  of  the  sales  of  goods 
embraced  In  the  account  sued  on.  I  cannot 
say  I  sold  all  of  the  goods,  but  I  did  sell  part 
of  them.  Tbe  account  sued  on  is  just,  true, 
due,  and  unpaid.  I  do  not  know  that  each 
or  any  of  the  items  set  out  In  tbe  account  . 
sued  on  were  shipped,  only  tbat  I  sold  defend- 
ants the  goods  about  every  two  weeks,  and 
they  made  payments  to  me,  and  never  com- 
plained. I  always  took  tbelr  orders  in  a  lit- 
tle memorandum  book,  and  then  transcribed 
them,  and  sent  to  plaintiff  In  Macon.  I  fre- 
quently saw  in  defendants'  place  of  business 
some  goods  I  sold  them.  I  only  arrive  at  the 
exact  amount  which  I  say  Is  due  from  a 
statement  famished  to  me  by  the  bookkeeper 
in  Macon.  I  have  not  the  twok  that  I  took 
the  orders  In,  and  do  not  now  remember  that 
any  item  embraced  In  tbe  account  sued  was 
ordered  through  m&  Do  not  know  of  my 
own  knowledge  that  any  part  of  the  bUl  is 
due^  or  what  has  been  paid  to  the  house.  I 
never  did  tell  either  of  tbe  d^endants  tbat 
they  were  entitled  to  a  credit  of  $75  on  the 
account  sued  on.  At  the  last  term  ot  this 
court  I  was  bo-e  as  a  witness  In  this  case, 
after  the  suit  was  brought,  and  had  c<HkTer- 
satlon  with  them  concerning  the  account  We 
were  talking  of  a  aettlffineat  of  the  ac- 
count sued  on,  and  tb^  dalmed  that  they 
were  entitled  to  certaUt  credits,  elthw  $TO 
or  $47,  or  both,  which  should  go  on  the  ac- 
count, and  demanded  an  Itemized  statenent 
of  tb^  account;  and  I  pn»nlsed  to  send  It 
I  told  tbe  bookkeeper  to  send  it  Do  not 
know  tbat  he  did  or  did  not  I  did  not  They 
nevw  disputed  the  account,  but  claimed  tbat 
they  were  entitled  to  credits  thereon.  They 
did  not  admit  tbat  Ota  acconnt  was  Just  as 
sued  im.  Tbe  subject  under  dlscnsslmi  was 
the  account  sued  on.  This  was  long  aftw  the 
suit  was  filed."  The  defendants  introduced 
no  evidence. 

Busbee,  Crum  6c  Busbee,  for  plaintiff  In  er- 
ror. Martin  &  Wblj^l^  for  d^endants  In 
error. 

PBR  CURIAM.  JodgmcDt  Kfflnned. 
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(44  S.  C.  3«) 

STATB  r.  DBBBIOK. 

(Siq>reme  Conii:  of  SonUi  CaxoUna.    Jnlr  &, 

18»5.) 

Obaxd  Jcbt— Vbkirb  Paciab— Retokk  — C3oiitbs- 

BIOXS  AS  EtiDBNOB— HomOIPB— ClBCUMSTAN* 

TiAi.  Etidbhcb— Rbvibv  on  Appbai. 

1.  The  writ  of  Tcnlre  fadas  need  not  show 
that  the  sheriff  serred  it  on  the  Jnr;  commiaaion- 
en  where  it  appeara  from  the  record  that  the 
writ  w»  duly  famed,  and  that  the  jury  com- 
raissionen  acted  in  obedience  thereto. 

2.  The  TEliditr  of  an  indictment  is  not  af- 
fected by  the  fact  that  the  sheriff  failed  to  make 
a  retnm  of  setrice  npon  the  grand  jarora  nnder 
oath,  or  because  It  does  not  appear  how  the  serr- 
iee  was  made  on  them,  U  the  record  shows  that 
said  jHTors  acted  in  obedience  to  the  snmmons. 

8.  The  failure  of  the  sheriff  to  serve  a  sum- 
mons  on  a  petit  inror  who  was  out  of  the  cotmty 
will  not  affect  tiie  amy. 

4.  Defendant's,  confesrion  Is  admisrible 
ngaioBt  him  if  no  hope  or  fear  operated  npon  his 
mind,  and  nothing  was  done  or  said  to  extort 
tbB  confesnon  from  him. 

5.  It  was  not  error  to  permit  die  state  to  re- 
open its  case  to  prove  that  deceased  conld  not 
Mi-rite,  after  defendant  introdnced  In  evidence 
a  threatening  letter  purporting  to  have  been  writ- 
ton  by  deceased. 

6.  A  charge  ott  a  murder  trial  "that  the  evi- 
dence is  circnmstantlal  and  cwroborative  dp- 
mmBtantial"  is  not  error  where  it  was  In  con- 
formity with  ihe  evidence.  . 

7.  Where  a  confession  of  murder  embraced 
dreomstances  testtfled  to  by  other  witnesses,  it 
was  correct  to  charge  "that,  when  confessions 
are  corroborated  by  the  clrctunstancea,  the  jury 
should  consider  them  as  they  consider  other  tes- 
timony." 

8.  A  ehazga  that,  "if  thore  be  an  d«n^t  In 
the  confessions  showing  that  Ibey  do  not  com- 
port with  the  facts  surrounding  the  confessions," 
the  jury  could  "give  them  as  much  credence  as 
th^  believed)"  was  not  prejndidal  to  defendant. 

9.  A  charge  ttut  "the  state  does  not  ask  for 
tile  blood  of  any  man,  but  the  common  mother 
has  a  hand  over  us  sJl.  She  asbs  not  for  re- 
venge, but  she  asks  that  the  law  be  complied 
with,  and  that  security  and  protection  hover 
over  us  all,"  did  not  indicate  the  conrf  s  opinion 
as  to  defendant's  guilt 

10.  An  as^gnment  of  error  "tliat  the  verdict 
was  contrary  to  law  and  evidence"  Is  too  gen- 
eiaL 

Appeal  from  general  aesslona  circuit  court 
of  Abbeville  county;  O.  W.  Buchanan,  Jndge. 

Walter  Derrick  was  convicted  of  murder, 
and  appeals.  Affirmed. 

D.  H.  Magill,  for  appeUant  H.  F.  An- 
sel, for  the  Stat& 

POPE,  J.  The  defendant  was  convicted  of 
the  crime  of  murder  at  the  January,  1805, 
term  of  the  court  of  general  sessions  for 
AblMvlUe  comity;  and  after  his  honor.  Judge 
Buchanan,  as  presiding  Judge,  bad  pro- 
nounced the  sentence  of  death  upon  him,  an 
ai^)eal  was  taken  to  this  court  The  sol- 
rann  duty  now  awaits  this  court  to  dispose 
of  the  various  propositions  raised  by  the 
cealons  and  able  counsel  for  the  nuforttmate 
man  at  the  bar  of  this  court  in  behalf  of  the 
appellant.  Without  reproducing  the  text  of 
these  grounds  of  appeal  in  every  Instance, 
we  will  flrst  dispose  of  those  relating  to  the 
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graod  Jury  that  found  the  bill  of  Indictment 
and  to  the  petit  Jury  that  rendered  the  ver- 
dict of  guilty. 

As  soon  as  the  cause  '^as  called  up,  the 
defendant  moved  to  quash  the  indictment 

(a)  because  it  does  not  appear  on  the  writ  of 
venire  facias  that  the  sheriff  made  service  of 
said  writ  upon  the  Jury  commissioners  in 
obedience  to  the  mandate  of  said  writ;  or 

(b)  because  it  does  not  appear  that  said  Jury 
commissioners  were  served  with  any  writ 
The  "case"  shows  that  said  writ  was  duly 
Issued  under  the  hand  and  seal  of  the  clerk 
of  the  circuit  court  of  Abbeville  county  on 
the  16th  day  of  May,  1894,  requiring  the 
sheriff  to  serve  the  three  Jory  commission- 
ers, and  requiring  them  to  draw  and  annex 
to  the  panel  of  this  writ  IS  good  and  lawful 
men,  whom  the  said  sheriff  was  required 
immediately  thereafter  to  summons  to  be 
and  appear  at  the  court  of  general  ses- 
sions for  Abbeville  county  on  the  4th  day  of 
June  thereafter,  to  serve  as  grand  Jurors. 
The  case  also  shows  that  the  three  Jury  com- 
missioners, on  the  18th  day  of  May,  1894,  in 
obedience  to  the  writ  of  venire  facias,,  did 
draw  and  annex  the  names  of  18  good  and 
true  men  as  said  grand  Jurors.  The  case  al- 
so shows  that  the  sheriff  of  Abbeville  coun- 
ty made  his  certificate  that  he  did  serve  a 
summons  upon  each  one  of  the  18  good  and 
true  men  as  such  grand  Jurors.  And,  lastly, 
the  case  shows  that  these  18  men  responded 
to  said  summons,  and  did  act  as  said  grand 
Jurors  at  the  June  term,  1894,  and  also  at 
the  October  term,  1894,  at  which  latter  term 
the  said  grand  Jury  found  a  true  bill  on-  the 
indictment  preferred  against  the  defendant 
toe  murder.  Will  the  failure  to  have  the 
service  upon  the  Jury  commissioners  entered 
on  the  writ  when  the  record  shows  that  the 
writ  to  them  was  duly  Issued,  and  th&t  all 
three  of  them  acted  In  obedience  to  said 
writ,  rend^  the  Indictment  found  by  a  grand 
Jury  drawn  by  such  Jury  commissioners  nuU 
and  void?  We  do  not  think  so.  It  Is  better 
practice  that  the  sheriff  should  conform  to 
the  letter  of  the  law.  But  In  the  case  from 
Edgefield  of  State  v.  Toland,  36  S.  C.  522,  15 
S.  E.  599,  when  the  Jury  commissioners  ac- 
cepted service  on  the  back  of  the  writ,  and 
utade  out  their  retiun  that,  in  obedience  to  the 
writ,  they  had  drawn  the  18  men  as  grand 
Jurors,  we  held  that  it  was  sufficient 

But,  again,  the  defendant  insists  that  the 
bill  of  indictment  should  be  quashed  be- 
cause it  does  not  appear  that  the  sheriff 
made  his  return  of  service  upon  the  grand 
Jurors  under  oath,  and,  also,  that  It  does  not 
appear  from  the  oath  of  the  deputies  of  the 
sh^ff  how  they  served  the  summons  upon 
such  grand  Jurors  who  were  served  by  them. 
At  best  these  are  mere  Irregularities,  and 
cannot  have  the  effect  to  Impeach  the  legal- 
ity of  the  grand  Jury,  who  were  legally 
drawn  by  the  jury  commissioners,  and  who 
actually  attended  In  obedience  to  the  sum- 
mons they  received.    The  remarks  of  Mr. 
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Justice  McGowan  !n  the  case  of  State  T. 
Smith,  38  S.  C.  271.  16  8.  E.  907,  are  very 
appropriate  Just  here.  The  learoed  Justice 
was  discussing  some  exceptions  to  the  grand 
Jury  which  had  found  the  bill  In  that  case, 
and  said:  "It  Is  true,  courts  are  particular  in 
requiring  care  in  the  organization  of  juries, 
but  there  Is  a  limit,  and  we  cannot  think 
that  the  direction  in  the  act  as  to  the  num- 
ber of  days'  notice  required  to  be  given  was 
essential  to  the  validity  of  the  acts  done  by 
the  jury  for  nearly  a  year.  There  is  cer- 
tainly nothing  of  substance  In  the  objection, 
as  tht  jvrori  tummoned  appeared  and  di«- 
eliarged  their  duty.  [Italics  ours.]  The  ob- 
jection made  to  the  organization  of  juries 
are  numerous  and  various,  and  therefore  we 
think  the  rule  Is  prop^ly  stated  in  the  9th 
volume,  p.  3,  of  the  Encyclopedia  of  Law,  as 
follows:  'Slight  irregularities  In  selecting, 
drawing,  and  summoning,  and  In  the  names, 
of  grand  Jurors,  where  none  of  the  substan- 
tial  rights  of  the  accused  are  affected,  do 
not  affect  the  validity  of  the  panel;'  citing 
numerous  cases." 

We  will  next  notice  the  grounds  of  appeal 
relating  to  the  petit  Jury.  It  appears  from 
the  case  that  only  one  juror,  J.  W.  Shaw, 
did  not  attend  the  court  as  required  by  law 
of  jurors,  and  this  juror  was  not  served 
with  a  summons  to  attend,  for  the  very  good 
reason,  as  set  out  by  the  sheriff,  that  he  had 
ieft  the  county.  The  same  objections  were 
raised  in  the  challenge  to  the  array  of  the 
petit  jurors  that  was  raised  on  the  basis  for 
the  motion  to  quash  the  indictment,  viz.: 
No  service  upon  the  jury  commissioners  of 
the  writ  of  venire  facias  regularly  Issued  un- 
der the  seal  of  the  clerk  of  court  on  the  5th 
day  of  January,  1895,  requiring  them  to  se- 
lect ^6  petit  jurors,  although  it  appeared  that 
the  said  Jury  commissioners,  in  obedience  to 
said  writ  did  draw  the  said  3C  petit  jurors 
whose  names  were  entered  on  the  panel  at- 
tached to  the  writ,  and  although  It  appeared 
tliat  the  sheriff  certified  that  he  had  served 
the  26  persons  so  drawn  except  the  juror  J. 
W,  Shaw,  who  was  absent  from  the  state. 
There  was  no  showing  made  at  the  trial  that 
J.  W.  Shaw  was  in  the  state.  It  will  be  seen 
that  the  objections  are  the  same  as  those  we 
have  previously  disposed  of  In  connection 
with  the  grand  jury.  Our  conclusions  there 
announced  will  dispose  of  those  grounds  of 
appeal  here  raised.  Accordingly,  we  over- 
rule each  of  these. 

The  next  group  of  exceptions  are  those  per- 
taining to  the  competency  of  certain  testi- 
mony: "(5)  Because  it  was  error  to  admit 
the  confession  of  the  defendant,  for  the  rea- 
son that  the  same  was  Induced  by  fear  im- 
projierly  excited.  (R)  Because  it  was  error 
to  refuse  to  strike  out  the  said  confession  at 
the  close  of  the  testimony."  We  were  struck 
with  the  care  evinced  by  tlie  circuit  judge 
when  the  witness  J.  S.  Boiler  was  about  de- 
tailing the  confession  of  the  defendant,  for 
be  allowed  the  defendant's  counsel  to  Inter- 


rogate him  fully  In  regard  to  the  way  In 
which  and  by  which  the  confession  was 
made;  and  it  was  only  after  this  witness 
had  positively  denied  that  any  hope  or  fear 
operated  upon  the  prisoner's  mind,  or  tliat 
anything  was  done  or  said  to  extort  the  con- 
fession, that  the  circuit  judge  admitted  the 
testimony  of  the  confession  to  be  Introduced 
The  law,  primarily.  Imposes  this  duty  upon 
the  circuit  judge.  It  is  a  heavy  responsibility, 
but  It  has  to  he  met  In  this  case,  no  doubt, 
the  circuit  judge  was  In  a  lueasure  relieved 
by  the  number  of  corroborating  circumstances 
brought  to  his  view.  From  a  careful  study 
of  these  circumstances,  we  cannot  say  that 
the  circuit  judge  erred  In  admitting  the  con- 
fession originally,  or  in  refusing  to  strike  It 
from  the  testimony  after  all  the  facts  were  In 
evidence.  We  have  been  called  upon  so  often 
to  consider  this  subject  that  we  feel  that  we 
have  fully  covered  the  law  on  this  subject  In 
our  decisions  In  State  v.  Howard,  35  S.  G.  205, 

14  S.  E.  4S1,  and  State  r.  Carson,  36  S.  C.  624, 

15  S.  E.  &8S.  In  this  last  case  the  separate 
opinion  of  Mr.  Chief  Justice  Mclver  is  well 
worthy  a  close  pemsal,  suggesting  that  there 
may  be  a  difficulty  In  any  review  by  this 
court  of  the  decision  of  the  circuit  ji^ge  as 
to  the  admissibility  of  confessions.  Other 
cases,  since  the  cases  dted  were  decided,  fully 
state  the  views  of  this  court  on  this  subject 

The  seventh  exception  complains  that  the 
solicitor,  after  he  had  announced  that  the 
state  had  closed  Its  testimony,  was  allowed, 
against  the  objection  of  defendant  to  Intro- 
duce the  wife  of  the  deceased,  Dora  Robinson, 
to  prove  that  the  deceased  could  not  write.  It 
seems  that  the  defendant  had  Introduced 
what  purported  to  be  a  letter  from  Sam  Rob- 
inson, the  deceased,  addressed  to  the  prison- 
er, wherein  the  prisoner  was  notified  that  he 
would  "turn  him  out  as  sure  as  he  saw 
his  face."  The  solicitor  learned  that  Sam 
Robinson  could  not  write,  and  hence,  of 
course,  he  was  anxious  to  expose  this  device. 
The  circuit  judge  allowed  the  question  after 
a  full  consideration.  He  was  entirely  jnstlfl- 
ed  In  this  course.  The  object  of  all  Investi- 
gation In  courts  of  justice  is  the  attainment 
of  truth,  to  the  end  that  human  rights  may  be 
protected;  and  for  this  purpose  the  judges 
are  invested,  of  necessity,  with  power  es- 
sential to  such  result  lAls  esceptlob  must  be 
overruled. 

We  will  next  consider  those  gronnds  which 
relate  to  the  error  of  the  circuit  Judge  In  his 
charge  to  the  jury. 

The  eighth  ground  of  appeal  la  In  these 
words:  "Becanse  his  honor  erred  In  charging 
thb  Jury  that  In  this  case  tiie  evidence  Is  cir- 
cumstantial and  corroborative  circumstan- 
tial." No  human  eye  witnessed  the  shooting 
of  Sam  RoblnsOT  by  the  defendant.  The  tes- 
timony relied  upon  was  necessarily  circum- 
stantial. There  were  circumstances  In  corrob- 
oration of  this  circumstantial  testimony. 
These  matters  were  in  the  mind  of  his  honor 
In  the  use  of  the  language  In  lils  charge  to 
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tbe  Jury  as  quoted  In  tlie  exceptlOD.  We  aee 
DO  error  of  law  bere. 

The  ninth  ground  of  appeal  Is  In  these 
words:  "Because  his  honor  erred  In  charging 
tbu  Jury  tliat,  when  confessloiis  are  corroborat- 
ed by  the  circumstances,  the  Jury  should  con- 
sider them  as  they  considered  other  teeti- 
mony."  When  the  confession  "was  being  con- 
sidered by  tbe  court,  It  appeared  in  testimony 
that  the  defendant  had  borrowed  a  gun  on  the 
afternoon  of  tbe  hMuidde;  not  only  so,  but 
that,  while  with  his  gun  In  his  hands,  he  had 
met  some  womui,  to  whom  be  declared  his 
purpose  ot  taking  the  life  of  Sam  Roblnacm; 
also  that,  when  be  first  approa^^ed  the  bouse 
fit  Sam  Bobinson,  stune  little  boys  were  play- 
ing at  the  window  through  which  Sam  Rob- 
inson was,  not  long  afterwards,  shot,  which 
caused  the  defendant  to  go  back  to  a  ditch 
some  200  yards  distant,  pull  off  hia  sboes,  and 
leaving  tbon  In  the  ditch;  and  that,  after  the 
dreadful  deed  was.  committed,  the  defendant 
went  back  down  tids  same  ditch  to  where  he 
bad  left  bis  Aoes.  All  these  facti^  so  far  us 
twrrowlng  the  gun,  talking  to  women  of  his 
piuiKwe,  tbe  playing  of  the  little  boys  at  the 
window,  tracks  made  by  a  man  first  with 
shoes  on,  afterwards  with  bare  feet  up  to  tbe 
window,  back  and  forth  to  the  ditch,  were 
proved  by  witnoeaca.  Tbe  confession  was 
made  by  the  defendant,  covering  all  these 
several  matters.  Elcnce,  when  the  circuit 
Judge  referred  to  this  part  of  the  cause,  he 
used  the  remarks  quoted  in  tbe  exception.  In 
these  matters  he  did  not  err.  Of  course,  the 
jniy  were  bound  to  consider  these  distinct 
statements  which  corroborated  the  confessloa 
as  made. 

The  tenth  ground  of  appeal  Is:  "Because 
the  feUowing  words  of  his  honor's  charge 
were  calculated  to  mislead  the  Jury:  'If  there 
be  an  dement  In  the  coufesdon  showing  that 
they  do  not  comport  with  the  facts  surround- 
ing the  confession,  you,  gentlemen,  are  at  lib- 
erty,  and  it  is  your  bounden  duty,  to  give 
th«n  Just  as  much  credence  aa  you  b^eve, 
and  Just  as  you  would  other  testimony.' "  We 
cannot  see  that  these  words  are  calculated  to 
mislead  a  Jury.  That  they  mdgbt  have  been 
made  plainer  may  be,  but,  still,  there  is  noth- 
ing calculated  to  do  any  posfdbie  barm  to  tbe 
defendant  thereby. 

As  to  tbe  eleventh  ground  aK>eal,.  which 
is  as  iSollows:  "Because  the  following  words 
of  his  honor's  charge  indicate  to  the  Jury  bis 
opinion  u  to  the  guilt  the  defendant:  The 
state  does  not  ask  for  the  blood  of  any  man, 
tint  the  common  mother  has  a  hand  over  us  alL 
She  asks  not  for  rev^ige,  but  she  asks  that 
the  law  be  ctnnpiied  with,  and  that  security 
and  [ffotectlon  bovw  over  ns  all.'  '*  We  can 
see  no  possible  harm  to  the  pristmer  (defend- 
ant) In  these  words  of  hla  honor.  They  asv 
general  In  their  application.  If  anything,  the 
use  of  these  words  indicate  tbe  desire  ot  his 
honor  that  the  Jury  will  not  be  misled  by  any 
suggestion  of  revenge,— "a  life  for  a  life,"  as 
'Some  ei^rees  It,— but  that  tbe  Jury  are  called 


upon  to  rem^ber  that  the  citizen  who  Is 
at  the  bar  charged  with  crime  Is  still  a  citi- 
zen of  this  commonwealth,  and,  as  such.  Is 
entitled  to  all  the  protection  tliat  our  laws  ac- 
cord one  In  such  a  position.  This  ground  of 
appeal  is  not  well  taken. 

Lastly,  it  is  suggested,  in  the  twelfth 
ground  of  appeal,  "that  the  vo^ct  was  con- 
trary to  law  and  tbe  evidence."  This  is  too 
general  to  warrant  any  c(»i8lderatIon  at  our 
hands,  and  must  therefore  be  dismissed. 

It  is  the  Judgment  of  this  court  that  tbe 
Judgment  appealed  from  be  affirmed,  and  that 
the  cause  be  remitted  to  the  circuit  court,  to 
the  end  that  a  new  day  be  fixed  and  assigned 
for  the  execution  ot  tbe  sentence  theretofore 
imposed  upon  the  defendant 


(44  B.  0.  m) 

STATB  v.  CHILBS. 

(Supreme  Court  of  Sonth  Carolina.    Jidy  0, 
1696.) 

pBOSBCrTIOH  VOa  M DKDBE— IXDICTHBNT  —  CaUBB 

aw  DsATH— Expert  Evidbsor— Inbtrootions. 

1.  Under  19  St.  at  Large,  830,  providing  that 
every  indictment  for  murder  Bfaall  be  sufficient 
whidi,  together  with  a  plain  statement  of  the 
manner  in  whidi  the  death  was  caused,  cliatses 
that  defendant  did  feloniously,  etc.,  murder  the 
dpceascd,  an  indictment  charsiuK  that  defend* 
ant  "feloniously," etc.,  "with  switches  and  sticks, 
did  strike  and  beat  and  wound,  fpving  to  the  said 
M.  *  *  *  one  mortal  wound,  of  which  mor- 
tal wound  the  said  M.  *  *  *  died,"  etc..  is 
sufBcient,  though  the  evidence  showed  that  de- 
fendant in  beating  the  deceased,  inflicted  many 
wounds. 

2.  Defendant  whipped  his  wife,  and  two  days 
after  went  for  a  doctor  to  attend  her,  who,  three 
days  thereafter,  discovered  that  she  had  pneumo- 
nia, from  which  disease  she  died.  He  was  in- 
formed, in  answer  to  inquiries,  that  previous  to 
the  whipping  she  had  been  able  to  attend  to  her 
nsual  duties.  Seld.  that  it  was  proper  to  allow 
the  doctor,  who  testified  as  an  expert;  to  state 
aa  his  opinion  that  the  cause  of  death  was  [Mieu- 
monia,  and  that  the  whipping  was  the  immediate 
cause  of  the  pnctimonia. 

3.  Where  defendant's  counsel  aslted  an  ex- 
pert witness,  on  cross-examination,  whether  In 
all  his  other  practice  he  had  ever  known  a  whip- 

Fnng  to  bring  on  pneumonia,  as  he  stated  that 
t  did  in  the  case  of  deceased,  it  was  proper  to 
allow  the  state's  eolidtor  to  ask,  in  reply,  if  in 
all  his  experience  as  a  physician  he  had  ever 
seen  a  case  in  wliich  there  was  as  much  whip- 
ping as  in  this  case. 

4.  Where  murder  by  whipping  was  charged, 
an  instruction  that,  "if  this  woman's  death  was 
Iiastened  by  that  whipping,  and  you  believe  that 
beyond  a  reasonable  doubt  you  could  find  de- 
fendant guilt;  of  manslatichter."  was  correct, 
when  combined  with  sound  definitions  of  mur* 
der,  manslaughter,  and  reasonable  doubt  con- 
tained in  the  general  charge. 

5.  The  appellate  court  will  not  interfere  with 
a  refusal  of  the  trial  court  to  grant  *  new  trial, 
solely  on  the  ground  that  the  verdict  was  not 
sustained  by  the  evidence. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;  R.  C.  Watts,  Judge. 

Allen  Chiles  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

Oraydon  &  Graydon,  tor  appellant  M.  F. 
Ansel,  f  w  the  State. 
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POPE,  3.  The  appellant  was  conTlcted  of 
maoslaiighter  by  the  Jury  at  a  trial  bad  In 
the  court  of  general  sessions  for  Abbeville 
county,  In  this  state,  at  the  October,  1894, 
term  thereof,  and  after  his  honor.  Judge 
Watts,  had  sentenced  him  to  punishment  by 
confinement  in  the  state  penitentiary  for  sev- 
en years,  he  appealed  therefrom  to  this  court 
We  will  now  dispose  of  the  five  groande  of 
appeal. 

The  fifth  ground  of  appeal  imputes  error 
to  his  honor,  the  presiding  judge,  "In  char- 
ging  the  Jury  that  they  might  find  the  de- 
fendant gmiity  of  murder  or  manslangbter, 
when  there  was  a  total  failure  of  proof  of 
tbe  allegation  of  the  Indictment  that  the 
death  of  the  deceased  was  caused  by  one 
mortal  wound  inflicted  by  the  defendant" 
Tbe  appellant  in  effect  assails  the  Indictment 
as  fatally  defective,  in  that  the  instrument 
charges  that  the  accused  inflicted  upon  the 
body  of  the  deceased  oan  mortal  wound,  of 
which  mortal  wound  the  deceased  died, 
whereas,  under  the  testimony  in  the  case,  it 
appears  that  the  accused  had  inflicted  many 
wounds.  Here  is  the  Indictment,  omitting 
the  fonnal  parts:  "That  Allen  Chiles,  on  the 
thirteenth  day  of  Jtily,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
four,  with  force  and  arms,  at  Abbeville 
courthouse,  In  the  connty  of  Abbeville,  and 
state  of  South  Carolina,  In  and  upon  one 
Margaret  Chiles,  feloniously,  willfully,  and  of 
his  malice  aforethought,  did  make  an  as- 
sault and  that  the  said  Allen  Chiles  her,  the 
said  Margaret  Chiles,  then  and  there  feloni- 
ously, willfully,  and  of  his  malice  afore- 
thought, with  switches  and  sticks,  did  strike 
and  beat  and  wound,  giving  to  the  said  Mar- 
garet Chiles  thereby,  in  and  upon  the  body 
of  the  said  Margaret  Chiles,  one  mortal 
wound,  of  which  m(»^l  wound  tbe  said  Mai^ 
garet  Chiles  then  and  there  on  the  fifth  day 
of  SeptembOT,  A.  D.  1894,  died,  tod  so  the 
JurtHS  af(H«said,"  etc.  The  testimony  all 
tended  to  establish  the  fact  that  Allen  Chiles 
did  administer  to  his  wife,  on  the  13th  day 
of  July,  ISQ^  a  whipping,  using  sycamore 
switches,  from  which  she  was  bruised  from 
head  to  foot,  in  some  cases  cutting  through 
the  skin,  and  in  other  cases  merely  bruis- 
ing the  skin,  and  that  this  whipping  caus- 
ed the  poor  woman  such  intense  sufFerlng 
that  the  creature,  called  a  man,  and  her  hus- 
band, himself  went  for  a  physician,  who  pre- 
scribed calomel  and  admlnlste,red  an  ano- 
dyne, and,  on  the  Wednesday  afterwards, 
pnuexnonla  ensued.  Do  the  allegations  in 
the  Indlctmpnt  answer  the  demands  of  tbe 
law  when  a  man  is  arraigned  for  crime? 
The  late  Chief  Justice  O'Neall,  in  the  case  of 
State  V.  Schroder,  3  HUl  (S.  C.)  66,  laid 
down  the  .rule  for  testing  the  sufficiency  of 
an  Indictment  thus:  "The  general  rule  in 
framii^  an  indictment  is  that  the  offense 
should  be  80  described  that  tbe  defendant 
may  know  how  to  answer  It;  the  court, 
what  Judgment  to  pronounce;  and  that  a 


conviction  or  acquittal  on  It  may  be  pleaded 
in  bar  to  any  subsequent  or  other  Indictment 
for  the  same  offense."  This  court  i"^  the 
case  of  State  v.  Shlrer,  20  S.  C.  408,  recog- 
nized the  rule  laid  down  In  State  v.  Schro- 
der, supra,  as  "a  guide."  But  the  general  as- 
sembly ot  this  state.  In  1887,  by  the  section 
of  an  act  entitled  "An  act  to  regulate  crim- 
inal practice  in  the  courts  of  gen,eral  ses- 
sions in  this  state"  (19  St  at  Large,  830), 
provided:  '*That  ev«T  Indictment  for  mur- 
der shall  be  deemed  and  adjudged  sufficient 
and  good  in  law  which,  in  addition  to  setting 
forth  the  time  and  place,  togeth^  with  a 
plain  statement  divested  of  all  useless 
phraseology,  of  tbe  manner  in  which  the 
death  of  the  deceased  was  caused,  charges 
that  the  defendant  did  feloniously,  wUIfuUy 
and  of  his  malice  aforethought  and  mur- 
der the  deceased."  It  seems  to  us  that  the 
indictment  here  preferred  answers  all  of 
these  requirements,  and  that  It  sufficiently 
apprises  the  defendant  of  what  he  was  to 
answer.  It  can  make  no  dlff^ence  that  the 
bruises  on  the  body  are  described  as  a 
"wound,"  from  which  the  deceased  died. 
This  being  so,  there  w^as  no  error  in  the  cir- 
cuit Judge  In  his  charge,  as  here  complained 
of. 

Having  disposed  of  this  objection  to  the  in- 
dictment, we  are  now  logically  led  to  the  con- 
sideration of  the  objections  to  the  compe- 
tency of  certain  testimony  ajs  found  in  the 
first  and  second  grounds  of  appeal.  The  ap- 
pellant's first  ground  ot  appeal  is  as  follows: 
His  honor  erred  "in  allowing  the  solicitor 
to  ask,  and  the  witness  Dr.  H.  Drennan  to 
answer,  the  following  questions,  notwith- 
standing the  objections  of  the  defendant  the 
questions  and  answers  being  as  follows:  'Q. 
What  brought  on  the  pneumonia?  What  was 
the  cause  of  the  pneumonia?  A.  Well,  the 
history  of  the  case  goes  very  much  into  the 
diagnosis.  Previous  to  that  day  of  the  whip- 
ping, she  was  in  ordinary  health,  going  about 
doing  her  worlc,  and  after  that  time  she 
was  not  able  to  do  anything,  and  the  imme- 
diate cause  of  the  pneumonia  was  the  result 
of  this  e:£posure  and  whipping—  Q.  Oo  on 
A.  I  say  that  the  pneumonia  was  the  result 
of  this  inordinate  whipping.  But  I  want  tc 
say  tliat  I  believe  that  this  whipping  was 
the  Immediate  cause  of  the  pneumonia.' "  It 
is  well  to  bear  In  mind  that  the  defendant 
himself  called  on  Dr.  Drennan  to  visit  bis 
wife  as  a  physician.  It  was  the  defendant 
who  told  Dr.  Drennan  that  he  himself  had 
flogged  his  wife  with  sycamore  switches  to 
the  extent  of  20  or  25  lashes,  and  It  was  to 
the  defendant  Just  after  Dr.  Drennan  had 
completed  the  examination  of  the  wife,  who 
la  now  deceased,  that  the  doctor  remarked 
"that  they  were  pretty  heavy  licks."  All 
this  occurred  on  the  Sunday  succeeding  the 
whipping,  which  occurred  a  day  or  two  be- 
fore the  doctor  made  the  examinatlcxi.  In 
order  that  a  physician  may  correctly  diag- 
nose a  case  to  which  he  Is  called.  It  la  almoet 
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:i  necessity  that  be  Bhould  learn  the  prevloos 
state  of  healtli  of  the  patient.  Dr.  Drennan 
testifies  that  to  his  inquiries  m  this  direction 
lie  was  informed  that  before  she  was  beaten 
the  wife  was  able  to  go  about  and  attend  to 
her  nsnal  duties,  but  that  on  the  Sunday  he 
saw  the  patient  she  was  not  able  to  do  so. 
TbereuiMn,  as  a  physician,  he  determined 
tliat  this  severe  beating  was  the  cause  of 
this  change  in  the  patient  On  Wednesday 
after  the  Sunday  he  first  examined  her,  she 
came  to  him,  and  he  discovered  that  she  had 
pneumonia.  She  died  on  the  5th  day  of  Sep- 
tember, 1894.  Therefore,  when  he  was  called 
upon  at  the  trial,  as  an  expert,  to  .testify,  in 
bis  medical  opinion,  what  caused  her  death. 
It  was  necessary  and  proper  that  he  should 
testify  as  to  the  facts  of  his  dlaguosla  of  her 
case,  both  on  the  Sunday  he  first  saw  her 
and  on  the  Wednesday  after.  Id  the  light 
of  these  matters  surrounding  this  wltaess, 
we  do  not  think  the  circuit  Judge  »red  tn 
admitting  this  testimony.  In  so  holding  we 
do  not  think  there  is  the  slightest  departure 
from  the  ordinary  rule  tbat  an  expert  ought 
not  to  be  allowed  to  testify  as  to  (acts  out- 
side of  his  own  knowledge.  This  witness 
merely  . reproduced  to  the  court  and  jury  what 
circumstances  entered  In  to  make  up  his  di- 
agnosis of  the  wtKuan's  condition  on  the  two 
days  he  saw  her  after  she  had  been  beaten. 
He  then  declared  It  to  be  his  opinion  as  a 
medical  expert  that  the  death  of  the  woman 
^as  the  result  of  the  pneumonia,  which  had 
been  caused  by  the  defendant's  t>eatlng.  This 
i,Tound  of  appeal  must  be  dismissed. 

AppeUant's  second  ground  of  app^l  im- 
putes error  to  the  clrcalt  Judge  In  allowing 
tbe  solicitor  to  ask,  and  the  witness  Dr. 
Drennan  to  answer,  the  foltowtag  questions, 
notwithstanding  the  objections  of  defend- 
ant, the  questi<His  and  answers  being  as  fol- 
lows: "Q.  Have  you  evw,  in  all  your  expe- 
rience as  a  physician,  seen  a  case  when 
there  was  as  much  whipping  as  In  this  case? 
Hare  you  ever  seen  such  a  case?  A.  I  nev- 
er liave."  When  the  witness  was  under  the 
cross-examination  of  defendant's  counsel,  be 
was  Interrogated  as  to  whipping  his  son,  and 
was  asked  if  the  whipping  brought  on  pneu- 
monia. He  was  asked  generally  If  in  all 
his  iH^ctice,  apart  from  this  case,  he  had 
ever  known  a  whipping  to  bring  on  pneumo- 
nia. So,  when  the  solicitor  handled  this  wit- 
ness in  reply,  he  asked  the  two  questions 
complained  of.  They  were  strictly  In  reply 
to  the  defendant's  examination  of  this  state's 
witness,  and  were  competent.  This  ground 
of  aiq>eal  must  be  dismissed. 

We  come  now,  logically,  to  consider  the 
ground  of  ai^eal  which  Imputes  error  to  the 
circuit  Judge  id  his  charge  to  the  Jury.  It 
K  alleged  that  the  error  was  In  charging: 
"If  the  testimony  here  satisfies  you  beyond 
u  reasonable  doubt  that  this  woman  died  of 
pneimionia,  and  tbat  that  pneumonia  result- 
ed from  that  whipping  given  her  by  the  de- 
fentJant,  and  you  are  so  satisfied  beyond  a 


reasonalile  doubt,  why,  jon  can  find  him 
guilty  of  murder  or  manslaughter,  as  you 
may  see  fit  But  you  mtist  be  satisfied  be- 
yond a  reasonable  doubt  that  her  death  re- 
sulted in  consequence  of  that  whipping.  I 
charge  yoti,  also,  that  if  this  woman's  death 
was  hastened  by  that  whiplpng.  and  you  be- 
lieve that  beyond  a  reasonable  doubt,  you 
could  find  tbe  defendant  guilty  of  manslaugh- 
ter." We  have  examined  the  entire  charge 
of  the  drcnlt  Judge,  and  are  pleased  to  say 
that  he  evinced  the  utmost  care  In  defining 
each  grade  of  homicide;  pointing  out  dis- 
tinctly the  characteristics  of  each  grade; 
warning  the  Jury,  at  Intervals,  of  Its  being 
the  duty  of  the  state  to  prove  the  offense  be- 
yond a  reasonable  doubt;  and  also  of  their 
duty  to  acquit  the  defendant  if  the  state 
failed  to  prove  defendant's  guilt  of  either 
the  crime  of  murder  or  that  of  manstangh- 
ter,  beyond  a  reasonable  doubt  In  each  in- 
stance. Now  the  extract  from  the  charge 
embodied  In  this  ground  of  appeal  is  based 
upon  soimd  law,  especially  In  view  of  the 
wholesome  definitions  of  the  crimes  of  mur- 
der and  manslaughter  contained  in  the  gen- 
eral charge  of  the  Judge.  Let  this  ground 
of  app^l  be  overmled. 

Lastly,  the  defendant  appeals  because  the 
circuit  Judge  overruled  the  defendant's  mo- 
tion for  a  new  trial,  "when  there  was  no  tes- 
timony whatsoever  that  the  deceased  died 
from  a  wound,  as  alleged  in  the  indictment, 
and  when  the  evidence  plainly  showed  that 
the  wounds  from  the  whipping  had  all  dis- 
appeared, without  leaving  even  a  scar,  be- 
fore her  death,  and  tliat  she  died  nearly  two 
months  after  the  whipping,  not  of  one  mor- 
tal wound,  as  alleged  in  the  indictment  but 
of  pneumonia  or  consumption,  which  did  not 
set  In  until  four  days  after  the  whipping, 
and  with  which  the  whipping  did  not  have 
any  necessary,  direct,  and  causal  connec- 
tion." Kver  since  State  v.  Cardoza,  11  S.  C. 
195,  this  court  has  continuously  held  that 
this  court  cannot  set  aside  the  verdict  of  the 
Jury  on  the  ground  that  it  was  not  sustained 
by  facts  proved,  nor  will  it  interfere  with 
the  refusal  of  the  circuit  Judge  to  grant 
a  new  trial,  unless  some  error  of  law  was 
committed  by  him  in  making  known  his  re- 
fusal. In  the  appeal  at  bar,  there  is  noth- 
ing but  alleged  InsufBciency  in  the  testimony. 
This  ground  of  appeal  must  also  be  overruled. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


«3  s.  c.  6<7> 

CITY  OF  COLUMBIA  v.  TINDAL,  Secretary 
of  State. 

(Supreme  Court  of  South  OaroUna.    April  19, 
188S.) 

BXBMPnONB  FHOM  TaXATIOU— CiTT  HALL. 

Under  Rev.  St.  %  2t!2.  exempting  from 
taxation  municipal  property  used  exclusively 
for  public  purpOBes.  the  provisiona  of  Act  Dec. 
24,  1892,  authorizing  the  sheriff  to  sell  property 
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on  wUch  taxes  hare  not  been  paid,  and  give  to 
the  porchaser  a  fee-simple  title  thereto,  cannot 
be  enforced  against  a  city  halt,  part  of  which  is 
used  exclnsivel;  for  public  purposes. 

Fetitioavby  the  city  of  Golambla  for  on  ID- 
Junction  to  leetrain  James  E.  Tlndal,  as  sec- 
retary  of  state,  from  proceeding  to  enforce 
the  collection  of  a  tax.  Granted. 

Tbe  cfxnplalnt  and  answer  referred  to  in 
the  oplnlm  are  as  foUows; 

"  Tbe  petltlim  of  the  city  of  Golumbla  re- 
spectfnlly  showetb  to  your  honors:  First. 
That  your  petitioner  is  a  municipal  cwpora^ 
tfon  of  tbe  state  of  South  Carolina, .  faaTlng 
been  originally  chartered  by  the  legislature 
of  sfdd  state  as  the  town  of  Otdumbla,  In  the 
year  1824  (6  St  at  Large,  p.  240),  and  said 
charter  having  been  from  time  to  time  re- 
newed and  amended,  and  Its  present  char* 
tw,  under  the  name  ot  tbe  'Olty  of  Oolnm- 
bla,'  having  been  granted  by  said  legislature 
on  the  21st  day  of  December,  A.  D.  lKt4.  12 
St  at  Lai^  p.  333.  Second.  That  a  lot  of 
land  within  the  limits  of  said  city,  on  the 
northwest  comw  of  Main  and  Washington 
streets,  was  vested  In  said  munlelpaUty  by 
auth(Hlty  of  an  act  of  the  legislature  in  1818 
(G  St  at  Large,  p.  10^,  and  by  other  acts  of 
assembly,  and  has  since  been  a  part  of  Its 
pn^erty.  The  said  town  of  Golumbla  caus- 
ed to  be  wected  on  said  lot  of  land,  many 
years  agOv  its  gtuud  house  and  fire  engine 
h(>use,  and  also  uiother  building,  known  as 
the  'Town  Hall,*  but  which  was  used,  also, 
on  its  ground  flow,  as  the  public  mai^et  of 
the  townl  The  la^e  hall  on  tbe  second 
floor  was  used  tar  public  town  meetings,  and 
was  also  rented  out  from  time  to  time  for 
exhiUtlcms  and  entei*tainments.  In  this 
building  were  also  the  council  chamber  and 
clerk's  office,  and  in  its  tower  was  the  town 
clock,  and  lookout  for  the  watchmen  ot  the 
town.  All  of  these  buildings  on  satd  lot  of 
land  were  totally  destroyed  by  fire  on  the 
uight  of  Febmaiy  17-18,  1SG5.  Third.  In 
the  year  1866.  the  legislature  confirmed  to 
the  city  of  Columbia  Ita  titie  to  the .  lot  €t 
land  aforesaid,  and  also  vested  in  said  city 
another  lot  of  land,  adjoining  on  the  west, 
known  as  the  'Jail  Lot,'  upon  a  condltkm 
which  was  fully  ccmiplled  with  by  said  city; 
but  from  the  year  1865  to  the  year  1871  the 
said  city  council  was  without  any  public 
buildings  of  Its  own,  to  Its  very  great  Incon- 
venience and  expense.  In  the  year  last  nam- 
ed a  resolution  was  adc^ited  by  the  <Atj 
council  of  Columbia,  looking  to  the  erection 
of  a  city  hall,  and  a  committee  was  appolut- 
ed,  with  Instructions  to  call  for  plans  tor 
such  a  building.  Flans  w«re  accordingly 
fundshed  by  an  architect,  and  under  said 
plans  tbe  building  bereinafter  described  as 
the  *Clty  Hall*  was  erected,  and  now  stands 
upon  said  lot  of  land,  and  Is  the  property 
of  the  said  municipality,  the  city  of  Colum- 
bia. At  or  about  tbe  same  time  a  public 
market  house  for  said  city  was  erected  at 
auotber  spot  to  wit,  ia  one  of  the  public 


streets  of  said  city.  Foni-th.  The  sitid  city 
council  not  having  in  hand  the  funds  neces- 
sary for  the  erection  of  the  desired  bnildlngs, 
and  the  cost  thereof  being  In  excess  of  any 
proper  tax  levy.  In  addition  to  what  was  re- 
quired for  the  ordinary  expenses  of  govern- 
ment, the  said  city  council  passed  its  resolu- 
tion ^wvldlng  fw  a  loan  of  f75,000,  to  be 
used  in  the  erectltm  of  said  city  ball,  and 
directed  the  Issue  of  $260,000  In  bonds  of 
said  city,  to  be  used  as  a  collateral  pledge 
for  the  repayment  of  said  loan.  Fifth.  On 
March  13f  1872,  the  general  assembly  the 
state  of  South  Carolina  passed  an  act  au- 
thcMlzing  the  Issne  of  bonds,  which,  with  the 
bonds  then  outstanding  and  including  the 
said  city  liall  bonds,  should  not  exceed  the 
sum  ot  ¥600,000,  tor  the  purpose  of  con- 
structing the  city  hall  and  new  market  (15 
St  at  Large,  p.  220);  and  by  the  tenth  sec- 
tion of  said  act  it  was  provided  and  declared 
that  the  Incmne  derived  by  the  dty  of  Co- 
lumbia fran  rentals  itf  any  portion  of  said 
city  hall  should  be  appropriated  as  a  alnklng 
fund  for  the  ultimate  redemption  ot  the 
bonds  so  iMued  imder  said  act  Sixth.  The 
bonds  so  directed  and  authorised  by  the  act 
of  assembly  were  accordingly  Issued,  and 
the  provisions  ot  tbe  said  tenth  section  ot 
the  act  ot  1872  were  printed  on  tlie  back  of 
each  and  every  of  said  bonds.  And  the 
bonds  provided  for  by  the  said  reB<dutlon  ot 
dty  council  were  taken  up  and  retired,  and 
all  the  moneys  received  from  the  sale  or  hy- 
pothecation of  said  statutory  bcmds  were 
used  in  the  erection  of  said  cl^  hall,  and  all 
bonds  hypothecated  yrere  sold  by  the  pledg- 
ors for  the  payment  of  the  loans  for  which 
they  were  hypothecated.  Seventh.  The  city 
hall  so  eeected  cmtains  tbe  ft^owlng  rooms 
and  apartments,  to  wit:  (1)  The  council 
chamber  of  the  city  cotmcU,  and  so  used. 
C2)  The  office  of  the  c\&ek  of  council,  and  so 
used.  &)  The  oSOice  of  the  chl^  ot  police, 
and  so  used.  (4)  Tbe  police  court  room,  and 
so  used.  (5)  The  tower  constantiy  used  by 
the  day  and  night  watchmen  of  the  d^,  and 
In  which  is  hung  a  large  bell  used  tor  BtrHk- 
tng  the  hours  and  for  a  fire  alarm.  And 
from  none  of  the  rooms  or  apartments  afore- 
said has  any  roit  evw  been  received.  <6> 
A  large  rotnn  used  for  some  time  as  thQ  of- 
fice of  the  city  engineer  t^ad  ot  the  board  of 
trustees  of  the  Cdumbla  Canal,  but  now 
rented  to  a  military  company  of  this  city  as 
an  armory.  <7}  Four  8t<»%B  on  the  ground 
floor,  which  are  and  have  been  rented  out 
(8)  A  small  ball  on  the  nppw  floor,  occiq>led 
and  rented  by  aji  association  known  as  tbe 
'Knights  of  Pythias.'  (fS)  A  large  room  on 
the  upper  floor,  rented  to  a  mlUtery  company 
of  this  dty  as  an  armory.  (10)  A  large  room, 
known  as  the  'Opera  House,'  with  rooms  ap- 
purtenant for  players,  and  for  the  lessee  and 
his  family.  ^Is  last-named  hall  is  rented 
for  a  consideration;  the  dty  reserving  th& 
right  of  Its  use  to  its  dtlsens,  when  required 
by  them  for  any  public  or  charitable  meet- 
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lags  or  educational  celebrations  of  the  citi- 
zens, on  paying  for  lights.  Eighth.  That  the 
said  building  was  erected  by  the  city  of  Co- 
lumbia of  Tery  lasting  materials,  at  great 
cost,  and  with  the  hope  and  belief  that  the 
future  growth  of  the  city  would  demand 
larger  accommodatlonB  for  the  city  govern- 
meat,  and  with  an  earnest  couTlctlon  that 
the  city  hall  of  the  capital  city  of  the  state 
should  be  an  ornament  to  the  state,  as  well 
as  to  the  city;  and  the  construction  and  ad- 
dition of  rooms  and  apartments  beyond  the 
present  demands  of  the  city,  for  the  proper 
accommodation  of  the  city  goTemment,  was 
only  Incidental  to  its  declared  purpose  of 
erecting  a  city  hall  for  the  public  usee  of  the 
city  gOT^iunent  Ninth.  That  some  of  the 
rooms  and  apartments  in  said  building  have 
been  coxopleted  by  the  lessees  thereof,  as  the 
consideration  for  their  lease,  and  parts  of  the 
interior  of  said  building  are  still  unfinished, 
Durlpg  the  whole  time  that  the  city  has 
been  In  receipt  of  rents  therefrom,  the  ag- 
gregate sum  received  up  to  December  31, 
1893,  Inclusive,  amounted  to  $4S,6&1.50,  and 
the  aggregate  diEibnrsraients  on  account  of 
repairs  and  improvements  Iiave  amounted  to 
148,270.85,— an  excess  of  H23.65  of  receipts 
over  disbursepients.  Tenth.  That  your  peti-. 
tloner  never  paid  any  state  or  county  taxes 
on  the  buildings  on  said  lot  which  were  de- 
stroyed by  fire  in  February,  1885,  and  no 
such  payment  was  ever  demanded,  and  has 
never  paid  any  state  or  county  taxes  on  said 
city  hall  building,  conceiving  that  the  said 
building  was  not  specifically  subject  to  tax- 
ation under  any  statute  of  this  state,  and  not 
generally  liable,  as  the  said  bnllding  was  the 
property  of  one  of  the  agencies  of  the  state 
government  And  your  petitioners  aver  that 
it  is  not  so  subject  to  taxation.  Eleventh. 
But  the  Honorable  J.  E.  Tindal,  who  is  sec- 
retary of  the  state  of  South  Carolina,  and 
agent  of  the  commissioners  of  the  sinking 
fund,  being  advised  that  the  said  city  hall 
building  Is  liable  to  the  payment  of  state  and 
county  taxes  during  all  the  years  that  It  has 
BO  failed  to  pay  any  taxes,  has  given  notice 
to  the  said  city  of  Columbia  that  there  Is  due 
to  the  state  of  South  Carolina,  for  state  and 
county  taxes,  the  tax  levy  of  the  year  1877, 
and  every  year  thereafter,  together  with  the 
legal  penalty  for  nonpayment,  and  threatens 
to  collect  the  same  by  causing  the  said  build- 
ing to  be  seized  and  sold  under  the  terms  of 
the  act  of  1892,  entitled  *An  act  to  provide 
an  additional  remedy  for  the  collection  of 
taxes,  costs,  and  penalties  upon  lands  past 
due  and  unpaid  for  eight  months.'  21  St.  at 
Large,  p.  82.  Whereas,  your  petitioner  avers 
that  the  said  building  is  not  subject  to  taxa- 
tion, and  that  there  is  nothing  in  the  said 
act  <rf  1892,  or  any  other  statute,  which  au- 
thorizes the  secretary  of  state,  as  agent  of 
the  commissione/'^  of  the  sinking  fund,  or 
any  other  officer  of  the  state  government,  to 
take  any  steps  whatsoever  looking  to  the  as- 
sessment and  collection  of  any  tax  whatso- 


ever on  the  said  city  hall  building,  or  any 
portion  thereof.  Twelfth.  That  any  further 
proceedings  under  the  act  of  1892  against  the 
said  property  will  deprive  petitioner  of  po»* 
session  thereof,  and  will  cause  Irreparable  in- 
jury to  your  petitioner,  and  cast  a  cloud  upon 
its  title,  and  involve  It  in  vexations  litiga- 
tion; and  your  petitioner  has  no  remedy  in 
law  in  the  premises,  but  only  by  writ  of  In- 
junction in  equity.  Wherefore,  your  peti- 
tioner, the  said  city  of  Columbia,  prays  that 
the  said  J.  E.  Tindal,  as  secretary  of  state  of 
the  state  of  South  Carolina,  and  agent  of  the 
commissioners  of  the  sinking  fund,  his  suc- 
cessors in  office,  his  and  their  agents  and 
servants,  be  p^etually  enjoined  from  pro- 
ceeding any  further  under  the  said  act  of 
1892,  or  any  other  now  existing  statute,  to 
assess  or  collect  any  taxes  for  state  and 
county  purposes  on  the  said  city  hall  build- 
ing of  the  said  <Aty  of  C(rfumbla,  and  that 
the  said  building  be  declared  by  this  honot^ 
able  court  not  subject  to  taxation  under  the 
laws  of  this  state.  And  your  petitioner,  as 
In  duty  bound,  will  ever  pray,  and  so  forth." 

Return  to  rule  to  show  cause: 

"To  the  Honorable  the  Chi^  Justice  and 
Associate  Justices  of  the  Supreme  Court  of 
the  State  of  South  Carolina:  James  E.  Tin- 
dal, as  secretary  of  state  and  ex  officio  agent 
of  the  commissioners  of  the  sinking  fund,  up- 
on whom  has  been  served  an  order  requiring 
him  to  show  cause  why  the  inJuncti(Hi  prayed 
for  by  the  petitioner  herein  should  not  be 
granted,  respectfully  makes  return  to  said 
rule,  and  tor  cause  shows:  (1)  That  your 
respondent  admits  the  truth  of  the  state- 
ments of  fact  contained  in  paragraphs  1,  2, 
3,  and  7  of  the  petition  herein.  (2)  That  your 
respondrat  has  no  knowledge,  or  information 
sufficiait  to  form  a  belief,  as  to  the  truth  of 
the  statements  of  fikct  contained  in  para- 
graphs 4.  6,  8,  and  9  ot  said  petition,  and 
therefore  denies  the  same.  (3)  That,  as  to 
the  statements  contained  In  paragraph  5  of 
said  petition,  your  respondent  admits  that 
by  section  10  of  the  act  of  the  genial  as- 
sembly approved  March  13,  1872  (15  St  at 
Large,  p.  220),  It  Is  provided  'that,  upon  the 
completion  and  occupation  of  the  said  city 
hall,  the  mayor  and  aldermen  shall,  at  once, 
by  ordinance,  make  provlslcm  for  a  slnldng 
fund,  to  be  based  upon  the  net  annual  in- 
come derived  from  such  parts  of  the  said  city 
hall  as  may  be  leased  from  them,  the  proceeds 
of  which  sinking  fund  shall  be  solemnly  set 
apart  for  the  payment  of  the  debt  and  the  In- 
terest thereon,  contracted  in  the  erection  of 
the  told  city  hall';  but  your  respondent  has 
no  knowledge  of  any  such  <H*diuance  as  that 
contemplated  by  said  section  having  been 
passed,  and  therefore  denies  that  the  require- 
ments of  said  section  have  been  ctHupUed 
with.  (4)  That,  as  to  paragraphs  10  and  11 
of  said  petition,  your  respondent  denies  so 
much  of  said  paragraphs  as  alleges  that  said 
city  hall  building  is  not  subject  to  taxation, 
and  that  the  secretary  of  stat^  as  agent  of 
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tbe  commissioners  of  the  sinking  fund*  Is  not 
authorized  to  collect  any  tax  od  said  bulldlog. 
(G)  That,  as  your  respondent  Is  informed  and 
verily  believes,  the  city  hall  building  of  tbe 
city  of  Columbia,  referred  to  In  said  petition, 
is  liable  to  the  i>aym^t  of  state  and  count: 
taxes,  and  Is  not  ex«npt  from  taxation  by 
tbe  constitution  or  statutes  of  this  state,  tbe 
said  building  not  being  'owned  and  used  ex- 
clusively for  public  purposes.'  (6)  That,  as 
admitted  in  said  petition,  the  city  of  Columbia 
has  never  paid  any  state  or  county  taxes  on 
said  city  hall  building,  and,  as  yoiur  respon- 
dent Is  informed  and  verily  believes,  there  Is 
now  due  to  the  state  of  South  Carolina,  -for 
state  and  cotmty  taxes,  on  said  city  hall 
building,  tbe  tax  levy  of  tbe  year  1877,  and 
every  year  thereafter.  (7)  That  the  notice 
referred  to  In  paragraph  11  of  said  petition 
was  glv«i  under  and  pursuant  to  an  act  of 
the  general  assembly  of  this  state  entitled 
'An  act  to  provide  an  additional  remedy  for 
the  collection  of  taxes,  costs,  and  penalties 
vqfon  lands  past  due  and  unpaid  for  eight 
months,'  approved  Decembw  24. 1892,  a  copy 
of  which  said  act  Is  attached  to  and  made  a 
part  ot  this  retam,  and  your  respcmdent 
prays  reference  thereto  as  often  as  may  be 
nacesatry.  (8)  That  at  tbe  time  Of  tlie  sot- 
Ice  of  tbe  notice  above  referred  to  it  was,  and 
still  Is,  tbe  pmpow  of  your  respondoit  to  cod- 
form  strictly  to  the  requirements  and  provl- 
rtcan  of  tha  said  act  ot  the  goieral  assembly, 
and  other  statutes  of  this  state.  Wherefore, 
the  respondent,  having  made  full  return  to 
the  rule  her^,  prays  tltat  tbe  same  may  be 
discharged,  with  costs." 

John  P.  ThiMuaB,  Jr..  and  Robt  W.  Sband, 
for  plalntlfl.  Wm.  A.  Barbw,  Atty.  Qvd.,  for 
defendant. 

POPE,  J.  Tbe,  defendant,  in  pursuance  ot 
the  provisions  aC  an  act  of  the  general  as- 
sembly of  this  state  entitled  "An  act  to  pro- 
vide an  additional  remedy  for  the  collectioa 
of  taxes,  costs  and  penalties  upon  lands  past 
due  and  unpaid  for  ^ht  months."  approved 
December  24,  1892  (see  21  St.  at  Large,  p. 
82),  was  proceeding  to  collect,  by  levy  and 
sale  by  the  sheriCF  of  Richland  county,  what 
he  claimed  was  taxes  due  by  the  plaintiff  to 
tbe  state  and  county  of  Richland  since  tbe 
year  1877,  whereupon  tbe  plaintiff  started 
this  action,  In  the  original  Jurisdiction  ot  this 
court,  to  secure  a  perpetual  injunction  against 
tbe  defendant,  as  secretary  of  state,  etc., 
against  any  Interference  with  the  property 
known  as  plahitiff's  "City  HaU,"  alleging  that 
no  taxes  had  ever  been  assessed  under  the 
laws  of  this  state  against  such  property,  and, 
further,  that  the  constltntiCHi  did  not  requhre 
such  assessment  for  taxes  to  be  made  uptn 
sucb  city  liall.  The  det^ldant  admitted  in  his 
answer  that  he  was  proceeding  to  collect 
taxes  for  the  state  and  county  purposes  on 
such  dty  ball  property  of  the  plaintiff,  begin- 
ning with  the  year  1877,  under  and  in  pivsu- 
aace  of  the  provisions  ot  the  siUd  act  of  18^ 


and  he  alleged  that  such  taxes  were  due,  that 
their  assessment  was  under  the  statute  of 
this  state,  and,  further,  that  tbe  constitution 
ot  the  state  did  authorize  the  levying  and  col- 
lecting of  taxes  upon  such  property  of  the 
plalntUC.  It  is  distinctly  admitted  that  no 
question  Is  intended  to  be  raised  as  to  what  the 
amount  of  such  taxes  may  be,  nor  Is  any  is- 
sue made  as  to  the  power  of  this  court  to 
grant  such  an  injunction  as  Is  here  prayed 
fbr.  (The  complaint  and  answer  must  appear 
In  the  repOTt  of  the  case.)  There  being  a  ne- 
cessity for  some  testimony,  it  was  referred, 
under  an  order  from  this  court,  to  John  J. 
McMahan,  Esq.,  as  special  referee,  to  take 
such  testimony.  So  that  the  hearing  before 
this  court  was,  upon  the  pleadings  and  the 
testimony,  taken  before  sucb  special  referee. 

The  fundamental  facts  of  this  controversy 
may  be  thus  briefly  stated:  In  the  year  1818 
tbe  state  vested  a  certain  piece  ot  land  In 
the  city  of  Columbia.  Ui>on  this  piece  of 
land  the  dty  of  Columbia  erected  a  brick 
building,  the  lower  part  of  which  was  used 
as  a  public  market,  and  the  upper  part  of 
which  was  used  as  a  town  ball,  wherein  the 
city  officers  had  their  offices,  and  wherein  tbe 
public  araembled  for  public  purposes,  and 
wha'ein,  occasionally,  opera,  and  theatrical 
troupes  performed,  paying  rent  far  such  priv- 
ilege. Also  in  this  building  was  built  tbe 
watch  tower,  wherein  a  large  bell  was  used 
to  sound  the  hours,  day  and  night,  and  from 
which  point  tbe  night  watchman  kept  watch 
while  ttie  people  slept  But  on  February  17- 
18,  1805,  this  property  was  burned  down  by 
the  United  States  soldiers.  So  that  whm  the 
war  OMled  the  dty  government  was  home- 
less, just  as  so  many  oi  Its  citizens  were  r^- 
'dered  h<»ndev,  by  that  exhibition  of  useless 
and  idtUess  ^Ite  against  the  whole  people 
whose  beantlfnl  capital  Columbia  was.  Tbe 
citizens  of  Columbia  In  1872  determined  to  re- 
build their  cUt  halU  and,  with  thdr  charac- 
teristic faith  in  the  future  growth  and  de- 
velopmmt  of  their  city,  they  b^an  to  erect 
a  city  hall  on  the  old  site  heretofwe  referred 
to,  aiid,  needing  more  mmey  than  a  iwndoit 
levy  of  taxes  for  that  purpose  would  yield, 
they  procured  legislative  antliortty  to  create  a 
public  debt  for  this  purpose^  by  issuing 
bonds,  whose  proceeds  should  be  applied  to 
this  purpose.  On  account  of  supposed  de- 
fects and  alleged  Irregularities  In  this  Issue  at 
bonds  for  this  ptvposev  an  actUHi  was  com- 
menced to  test  these  matters.  State  CitT 
of  Columbia,  12  8.  G.  370.  And  the  result  of 
that  litigation  was  that  such  bonds  were  de- 
clared valid.  In  1877  tiie  dty  government  of 
the  city  of  Columbia  occupied  sudi  city  hall, 
but.  Inasmuch  as  some  ot  tbe  building  was 
not  needed  for  public  purposes,  Qie  d^  coun- 
cil rented  out,  for  pnMt.  such  parts  of  the 
building  as  were  not  used.  To  be  accnrate  at 
this  point,  the  following  Is  the  agreed  state- 
mvat  as  to  how  this  bnfldlng  Is  used:  (1) 
The  coundl  chamber  of  tbe  dty  council,  and 
so  used.  (2)  The  office  of  the  derk  of  coun- 
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dl,  and  M>  used.  ®  The  office  of  the  chief 
of  police,  and  ao  used.  (4)  The  police  court 
room,  and  so  used.  (S)  The  tow^  constant- 
ly used  the  day  and  night  watdunen  ot 
the  city,  and  In  wbldi  la  hung  a  lafge  bell, 
used  fw  striking  the  boors  and  for  a  fire 
alarm.  And  from  mme  of  the  rooms  or  apart- 
ments aforesaid  has  any  rent  ever  been  re- 
cdved.  (6)  A  large  room  used  for  some  time 
as  the  office  of  the  dty  ^glneer,  and  the 
tmstees  of  the  Columbia  Canal,  but  now 
rented  to  a  military  company  of  this  dty,  as 
an  armory.  (7)  Four  stores  on  the  ground 
floor,  which  are  and  hare  been  rented  out. 
(8)  A  small  hall  on  tbe  uj^wr  flow,  occupied 
and  rented  by  an  association  known  as  the 
"Knlghta  of  Pythias."  (9>  A  large  room  on 
the  upper  floor,  rented  to  a  military  company 
of  tills  city  as  an  armc^.  (10)  A  large  room 
known  as  the  "Opera  Honse,"  with  rooms 
appurtenant  for  players.  ■  and  for  the  lessee 
and  his  family.  This  last-named  hall  Is  rent- 
ed for  a  consIdMatlon,  the  city  reserving  the 
right  of  use  to  its  citizens  when  required  by 
tbem  for  any  public  or  charitable  meetings 
or  educational  cti^ratioiis  of  tbe  dtlzens,  on 
paying  for  tbe  Ugbts.  In  yiew  of  tiie  partial 
use  of  the  city  hall  for  private  purposes,  the 
secretary  of  state,  and  ex  officio  agent  of  the 
commissioners'  of  the  sinking  fund,  has 
sought  to  set  in  motion  the  machinery  provid- 
ed under  the  act  of  1892,  prerloiisly  noticed 
by  its  title,  to  collect  state  and  county  taxes 
on  this  dty  ball  property  for  every  year  since 
1877  up  to  tbe  pres«it  time. 

It  Is  alleged  by  the  attorney  general.  In  bis 
able  ailment,  that:  "The  constitution  of 
South  Carolina  (artlde  1,  8  3(j)  provides  that 
•all  property  subject  to  taxation  shall  be  tax- 
ed in  proportion  to  its  value.'  Following  this 
is  the  statute  (1  Rev.  8t  i  218)  providing  that 
'every  person  shall  be  liable  to  pay  taxes  and 
assessments  on  the  real  estate  of  which  be  or 
she  may  stand  seized  In  fee.'  Section  218 
contains  the  word  *parBon,'  to  include  firm, 
companies,  associations,  and  corporations. 
Now,  as  to  the  exceptlcms,  so  far  as  applicable 
to  this  case:  Const  art  9,  S  1,  provides:  *Tbe 
general  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  aasesam^t  and 
taxation  and  shall  prescribe  such  regulations 
as  shall  secure  a  Just  valuation  for  taxation  of 
all  prc^>erty,  real,  personal  and  posaessoiy 
exc^t  recelvbig  claims,  the  proceeds  of 
which  alcme  shall  be  taxed;  and  also  except- 
ing Bucb  property  as  may  be  exempted  by 
law  for  municipal,  educational,  literary,  sd- 
entiSc,  religious,  or  charitable  piu-poses.' 
Porsiiant  to  this  constitutional  provision  Is 
section  222,  Rev.  St,  which  reads  as  follows: 
The  following  property  shall  be  exempt  from 
taxation,  to  wit:  *  •  •  i2th.  All  city, 
town  and  village  halls  owned  and  used  ex- 
clusively for  public  purposes  by  any  city, 
town  or  village.'  "  We  propose  to  go  directly 
to  the  point  of  this  case.  All  parties  concede 
tliat  this  dty  hall  property  of  the  city  of  Co- 
lumbia, tbe  plaintiff.  Is  partly,  at  least*  ex- 


dnsirely  used  by  tbe  dty  of  Columbia  for 
public  purposes.  Tbe  attorney  general,  in  bis 
argument  has  conceded  that  as  to  proparty 
held  by  a  munidpal  corporation  strictly  as  a 
governmental  agency,  for  public  purposes, 
and  used  excluslvdy  as  such,  such  property  Is 
not  taxable.  The  act  of  1892,  under  which 
tbe  defendant  Is  pnq>oslng  to  act,  requires  the 
sheriff  to  sell  tbe  piece  of  property  upon 
wbidi  taxes  have  not  been  paid,  and  convey 
a  fee-simple  title  therefor  to  tbe  purchaser. 
Then,  if  this  act  allows  tbe  sheriff  to  sdl 
plaintiffs  prop^ty,  part  of  which  Is  con- 
fessedly not  liable  to  pay  taxes,  hare  we  not 
a  case  demanding  a  remedy  In  equity?  It 
seems  so  to  us.  We  do  not  deny  that  the  gen- 
eral assembly  has  the  right  to  tax  tbe  prop- 
erty of  munidpal  corporations,  nw,  on  tbe 
other  hand,  tliat  it  can  provide  a  tax  on  part 
of  such  property,  ex«npting  another  part 
But  we  do  mean  to  say  that  the  provisions  of 
the  act  of  18^,  tmder  which  tbe  defendant 
now  proposes  to  act,  cannot  be  enforced,  un- 
der the  drcumstances  developed  In  tbis  case. 
We  prefer  to  go  no  further  in  this  discussion. 
It  follows,  therefore,  that  tbe  remedy,  as 
prayed  for  by  the  plaintiff,  should  be  applied 
by  this  court  Therefore,  it  Is  tbe  judgment 
of  tbis  court  that  the  defendant,  bis  suc- 
cessors in  office,  bis  agents  and  servants,  be, 
and  they  are  hereby,  perpetually  enjoined 
from  proceeding  under  tbe  act  of  the  general 
assembly  passed  on  December  24,  1892,  to 
collect  any  taxes  from  the  plaintlfl  on  its 
pH^ierty  known  as  the  "City  BalL" 
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tTnder  the  city  charter  of  Greenville  (19 
St.  at  Large,  p.  109),  vesting  the  mayor  and  al- 
dermen with  all  tne  nowers  of  trial  jiistlceB,  to 
try  persons  charged  with  vir^latlons  of  the  city  or- 
dinances; Code  Gr.  St  {  66,  iHVTlding  for  appeals 
from  trial  justices'  courts  on  conviction  for  any 
offense;  and  Id.  S  71,  providing  that  tbe  court  of 
general  sessions  may  modify  a  sentence  of  a  joa- 
tice  of  the  peace  as  to  said  court  may  seem  meet 
and  conformable  to  law, — ^Uie  drcuit  court  may 
reduce  the  fine  imposed  by  a  judgment  of  the 
mayor's  court  of  such  dty  for  violation  of  i  dty 
ordinance,  when  there  was  nothing  In  tbe  case 
showing  tbati  the  modification  did  not  aeem 
"meet  and  conformable  to  law."  Mclrer,  C.  J., 
dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  R.  G.  Watts,  Judge. 

Andrew  V.  Eichelberger  was  convicted  -In 
the  mayor's  court  of  violating  an  ordinance 
of  the  city  of  Greenville,  and  appealed  to  the 
circuit  court.  Prom  a  judgment  of  the  cir- 
cuit court  modifying  the  Judgment  of  tbe 
mayor's  court,  tbe  dty  council  of  Oreenvllle 
appeals.  Affirmed. 

Joseph  A.  McCuUougb,  for  appellant  J. 
Walter  Gray,  for  respondent 
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GART,  J.  The  defendant  was  tried  In  tbe 
mayor's  court  of  the  tity  of  Greenville  for 
violating  an  ordinance  of  said  city  entitled 
"An  (HTdlnance  to  fine  and  imprison  persons 
found  guilty  of  riotous  conduct."  The  pun- 
ishment provided  for  In  said  ordinance  Is  a 
fine  not  exceeding  fSO,  or  bnpriscmmait  not 
exceeding  20  days,  at  the  discretion  of  the 
mayor,  or  both  fine  and  Imprisonment,  with- 
in the  above  ilmlts,  at  the  discretion  of  the 
mayor.    Under  the  testimony  he  was  fomid 

guilty,  and  fined  In  the  sum  of  960,  or  ■ 

days'  imprisonment  From  this  sentence  the 
defendant  appealed  to  the  circuit  court,  upon 
several  exceptions*  one  of  f^Ich  was  because 
the  fine  imposed  was  excessive,  even  It  there 
was  a  violation  of  the  ordinance,  in  view  of 
the  mitigating  cdrcumstant^s  of  the  case. 
The  appeal  was  heard  by  his  honor,  Judge 
Watts,  at  the  Novmbor  term  of  the  circuit 
court  for  said  county,  who,  after  hearing 
read  the  testimony  In  the  case,  and  argument 
of  counsel,  ordered  that  946  of  the  fine  im- 
posed Iw  remitted,  and  that  the  Judgment  of 
the  city  coundl  be  modified  to  that  extent 
The  dty  council  of  Greenville  appeated  from 
said  order  upmi  the  following  exceptions: 
(1)  "Because  his  honor  erred  In  ordering  that 
*fcvty-flve  dfdhus  of  the  fine  Imposed  In  ttds 
case  be  and  is  hereby  remitted,  and  that  tlie 
judgment  of  dty  coundl  be  modified  to  that 
extenV  in  that  having  concurred  with  the 
mayor  that  the  defeodant  was  gnllly  €i  vio- 
lating the  aforesaid  ordinance,  the  amount  of 
the  fine  was  purely  discretionary  with  ssjd 
mayor,  with  the  exerdse  of  which  his  honor 
had  no  right  or  authority  of  law  to  Interfere." 
C2)  "Because  his  honor  should  either  have  af- 
firmed or  reversed  the  Judgment  of  the  mayor, 
and  had  no  right  or  authority  of  law  to  modify 
said  Judgment  as  stated  in  said  ord«-." 

None  of  tha  totlmony  Is  set  forth  in  the 
statement  of  the  case.  The  correctness  of  the 
order  appealed  from  depended  upon  the  facts 
in  the  case,  unless  It  should  be  held  'that  the 
law  does  not  authorize  the  drcult  judge,  un- 
der any  circumstances,  to  modify  the  sentence 
Imposed  by  the  mayor.  In  Columbia  Water- 
Power  Ca  v.  Columbia  Straet-Rallway,  Light 
ft  Power  Go.  (8.  G.)  20  S.  B.  1002.  the  court 
says:  "This  court  must  assume  that  the  cir- 
cuit Judge  properly  decided  all  the  questions 
of  tact  upon  which  his  Judgment  had  neces- 
sarily to  rest  Evm  If  there  was  error  on 
bis  part  in  his  finding  of  thcts,  it  Is  not  the 
subject  of  review  by  this  court  In  a  law  case." 
If  the  law  authorizes  the  circuit  Judge,  under 
any  circumstances,  to  modify  the  sentence 
imposed  by  the  mayor,  then  this  court.  In  the 
absence  of  all  testimony,  miut  assume  that 
the  facts  and  drcnmstancu  were  such  as  to 
Justify  tlie  granting  of  the  order  making  such 
modification  of  the  sentence^  Let  us,  then, 
consider  whetiier  the  drcult  Judge  had  the 
power  to  modify  the  sentence  Imposed  by  the 
mayor.  In  the  diarter  of  the  dty  of  Greoi- 
vllte  (19  St  at  large,  p.  100),  It  Is  provided 
that  "the  mayor  and  aldermen  of  said  dty, 


are  hereby  severally  and  rei^ectivdy  vested 
with  all  the  powers  of  trhil  Justices  In  this 
state,  within  the  limits  of  said  dty,  to  try 
and  punish  all  persons  charged  with  the  vlo- 
latton  of  the  ordinances  of  said  city."  Un- 
der the  case  of  Olty  Coundl  v.  Brown  (S.  C.) 
30  S.  E.  66,  and  the  authorities  upon  which 
that  case  was  dedded,  it  dearly  appears  that 
the  mayor  exerdsed  the  powers  of  a  trial 
Justice  whoa  he  tried  said  case.  The  extent 
of  the  i^onisbment  which  he  had  the  power  to 
inflict  was  limited  by  the  ordinance  afore- 
said. Section  06,  Code  Gr.  St,  provides  that: 
"Every  person  convicted  b^twe  a  trial  Jus- 
tice of  any  offense  whatever  uid  sentenced, 
may  appeal  from  the  sentence  to  the  next 
term  of  court  of  general  sessions  for  the  coun- 
ty. All  appeals  fmn  trial  Justtces*  oourts 
in  criminal  causes  shall  be  taken  and  prose- 
cuted as  hcrdnafter.  prescribed."  Sectloa  Tl. 
Id.,  provides  that:  ■  "The  sold  appeal  shall 
be  heard  by  the  court  of  general  sessions  up- 
on the  grounds  of  exception  made;  and  up- 
on the  papers  hereinbefore  required,  and 
without  the  examination  of  witnesses  In  said 
court  And  the  said  court  may  eithor  con- 
firm the  sentence  appealed  from,  reverse  or 
modify  the  same,  or  grant  a  new  trial,  as  to 
the  said  court  may  seem  meet  and  c<mform- 
able  to  law.'*  It  thus  appears  that  the  stat- 
ute, In  express  terms,  confers  upon  the  cir- 
cuit Judge  the  poww  to  modlty  the  sentence 
appealed  from.  The  only  limitation  vgoa  Us 
power  is  that  It  must  be  "as  to  the  said  court 
may  seem  meet  and  conformable  to  law." 
There  is  nothing  in  the  case  showing  that  the 
modlflcatloii  of  the  smtence  by  the  drcult 
Judge  did  not  seem  to  him  **meet  and  con- 
formable to  law."  It  is  the  Judgment  of  this 
court  that  the  order  appealed  fnnn  be  af- 
firmed. 

POPE,  J.  It  wema  from  the  case  that  the 
defendant  miB  tried  befwe  the  mayor  of  the 
dty  of  Greenville  for  the  vldatlon  of  a  dty 
ordinance.  Bj6  was  convicted,  wfa«eapon  he 
was  sentoiced  to  pay  a  fine  of  960,  or  suffer 
—  days'  Imprisonment  From  this  Judg- 
ment of  the  said  mayor  the  defendant  ap- 
pealed to  the  drcult  court '  When  the  ap- 
peal came  on  for  a  hearing  befmre  his  honor. 
Judge  Watts,  he  modified  the  niajoi'B  sen- 
tence by  reducing  the  fine  Imposed  from  $S0 
to  95.  It  seems  that,  under  the  charter  grant- 
ed by  the  general  assemUy  of  this  state  to 
said  dty  of  GreenvlUe,  one  of  the  provisions 
of  the  organic  law  ot  said  mnnidpallty  is 
that  the  mayor  and  aldermen  of  said  dty. 
severally  or  Jdntly,  shall  be  clothed  with 
all  the  powers  of  a  trial  Justice  In  this  state, 
within  the  limits  of  said  dty,  to  tiy  and  pun- 
ish all  persons  charged  with  a  vl<da11on  of 
the  ordinances  of  said  dty.  19  St  at  Large, 
p.  109.  This  court  has  had  occadon  recent- 
ly,  to  the  case  of  City  Council  v.  Brown.  20 
S.  B.  66,  to  construe  the  law  under  which 
dty  officials  perform  those  duties  of  courts, 
and  we  held  that^  when  the  general  assem- 
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bly  dotbed  sacta  officials  with  the  power  of 
trial  justices,  they  were  subject  to  all  the 
restrictions  of  the  law  pertaining  to  and  gov- 
erning trial  Justices,  so  far  as  the  powers  con- 
ferred     the  terms  of  the  act  on  such  offi- 
cials are  concerned.    Undw  this  view  of  the 
law,  we  have  hdd  that  a  person  on  trial  be^ 
tore  the  court  of  the  city  recorder  of  Charles- 
ton may  demand  his  right  to  a  trial  by  the 
jury  fixed  by  law  for  a  trial  Justice's  court 
It  seems  to  my  mind  very  clear,  therefore, 
that  the  mayor's  judgment  here  was  review- 
able by  the  circuit  court  Just  as  any  trial  Jus- 
tice's Jadgmen;t  wotild  be.   It  would  be  an 
alarming  condition  of  things  to  allow  a  mayor 
or  alderman,  or  both  together,  power  incon- 
sistent with  thta  view.    I  know  this  court 
went  to  the  full  extent  when  It  denied  the 
right  of  appeal  to  a  citizen  from  a  mayor's 
court,  as  was  done  in  Ex  parte  Schmidt,  24 
S.  C.  363.    Until  that  decision  is  reversed,  It 
is  my  duly,  as  it  Is  my  pleasure,  to  uphold  It, 
bat  not  to  stretch  It  one  Inch.    The  Judg- 
ment of  our  coTUt  in  the  case  last  cited  was 
Justified,  It  is  claimed,  by  the  absence,  in 
the  act  of  the  legislature  vesting  the  city 
council  of  Columbia  with  power  to  try  offend- 
ers against  its  city  ordinances,  of  any  such  re- 
strictions as  are  set  out  plainly  and  munls- 
tabably  In  the  act  regulating  the  power  of 
the  mayor  and  aldermen  of  Greenville.  If, 
then,  they  have  the  power  only  of  trial  Jtistlces^ 
then  their  judgments  are  revendUe  by^lhe 
higher  court,— the  court  of  general  sessnks. 
Town  Council  of  Beaufort  v.  Ohlandt,  24  8. 
C.  158;  Town  of  Lexington  v.  Wise,  Id.  163. 
When  Jndge  Watts  heard  this  appeal,  he  had 
before  him  all  the  testimony  taken  In  the 
court  below  at  the  trial  of  the  defendant 
Under  our  statutes  regulating  appeals  from 
the  sentences  of  trial  justices'  courts,  the 
Judges  of  the  courts  of  general  sessions  are 
expressly  empowered  to  reverse  or  modify 
the  sentence  appealed  from,  or  grant  a  new 
trial,  as  to  the  aald  Judges  may  seem  meet 
and  conformable  to  law.    See  section  71  of 
the  Criminal  Statutes  of  South  Carolina.  The 
text  of  that  section  reads:  "The  said  appeal 
shall  be  heard  by  the  court  of  general  ses- 
sions upon  the  grounds  of  exception  made 
and  upon  the  papers  berelnb^iH%  required 
[tbe  testimony  below  was  one  of  the  papers. 
See  section  6^,  and  without  the  examina- 
tion of  witnesses  In  said  court   And  the  said 
Goart  may  either  confirm  the  tentence  [italics 
mine]  appealed  from,  reverse  or  modify  the 
same,  or  grant  a  new  trial,  as  to  the  said 
court  may  seem  meet  and  conformable  to 
law."   This  section  shows  very  plainly  that 
the  legislature  of  this  state  never  Intended 
to  ^ve  such,  unlimited  power  to  these  offi- 
cials as  would  enable  them  to  Impose  sen- 
tences.  upon  persons  charged  before  them 
with  Infractions  of  city  ordinances,  out  of 
all  proportion  \.o  the  offense  as  made  out  by 
the  testimony;  in  other  words,  to  clothe  th^ 
«4th  unbridled  discretion  u  to  their  senten- 


ces. Judge  Watts  had  all  this  testimony 
before  him,  and  he  but  exercised  one  of  the 
rightful  powers  of  his  high  office  when  he 
reduced  this  sentence.  If  the  testimony  con- 
vinced him  that  the  mayor's  sentence  was  ex- 
cessive. I  agree  with  Mr.  Justice  GARY 
that  the  Judgment  below  should  be  affirmed.  , 

McIVER,  C.  J.  (dissenting).  As  I  cannot 
concur  In  the  conclusion  reached  In  this 
case,  I  propose  to  state  brl^y  the  grounds 
of  my  dissent  The  circuit  Judge  having 
found  no  error,  either  of  law  or  fact  In  the 
Judgment  appealed  from,  It  must  be  regard- 
ed as  conclusively  determined  that  the  de- 
fendant was  guilty  of  having  violated  the  or- 
dinance under  which  he  was  prosecuted. 
The  only  question,  therefore,  was  as  to  the  - 
amount  of  the  punishment  which  should  be 
ImiKNsed.  That  was  a  matter  which,  by  the 
express  terms  of  tbe  ordinance,  was  left  to 
tbe  discretion  of  the  mayor,  within  certain 
prescribed  limits;  and  as  It  Is  not  and  can- 
not be,  pretended  that  the  mayor  transcend- 
ed those  limits,  I  do  not  see  how  It  can  pos- 
sibly be  said  that  there  was  any  error  of 
law  or  fact  In  the  Judgment  of  tiie  mayor. 
Even  conceding  that  the  mayor,  in  render- 
ing that  Judgment,  was  acting  as  a  trial 
Justice  (a  matter  which  may  admit  of  ques- 
tion), and  that  In  appeals  from  a  trial  Jus- 
tice the  court  of  sessions  "may  either  con- 
firm the  sentence  appealed  from,  reverse  or 
modify  the  same,  or  grant  a  new  trial,  as 
to  the  said  court  may  seem  meet  and  con- 
formable to  law"  (section  71,  Code  Cr.  St), 
yet  I  do  not  think  tbe  language  quoted 
which  Is  relied  upon  to  sustain  tbe  acuon 
of  the  circuit  judge  in  this  case,  can  be 
properly  construed  as  conferring  a  right  of 
appeal  from  the  exercise  of  mere  discretion 
by  the  Inferior  tribunal  within  the  limits 
prescribed  by  law.  The  w^l-settled  rule, 
undoubtedly,  Is  that  there  Is  no  appeal  from 
the  exercise  of  discretion  conferred  upon  the 
tribunal  from  which  an  appeal  Is  sought  to 
be  taken.  Truett  v.  Rains.  17  S.  C.  453.  In- 
deed, I  do  not  see  how  the  exercise  of  dis- 
cretion, within  tbe  limits  prescribed  by  law, 
can  afford  any  ground  of  appeal;  for,  as  Is 
said  in  the  case  Just  cited,  "It  is  bounded  by 
no  rule  except  tbe  good  sense  and  integrity 
of  the  party  empowered  to  exercise  it"  I 
must  think,  therefore,  that  the  power  con- 
ferred by  tbe  statute  above  referred  to 
should  be  construed,  not  as  conferring  the 
power  to  substitute  the  discretion  of  the 
court  Of  sessions,  In  measuring  tbe  amount 
of  punishment  to  be  Imposed,  for  that  of  the 
Inferior  tribunal  from  which  the  appeal  is 
taken,  but  simply  a  power  to  modify  the 
sentence  so  as  to  make  it  "conformable  to 
law";  and,  as  the  sentence  appealed  from 
In  this  case  was  already  In  conformity  to 
law,  there  was  no  ground  for  the  appeal  to 
the  court  of  sessions,  and  the  same  should 
have  been  dismissed. 
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CLAIBORNE  t.  RA.DFORD  «t  all 
tSnprane  Coart  of  Appeals  of  Tirgliila.  Jane 

UXi,  1895.) 

MARBIAQa  SSTTLeHBNT — ATTBHPTBD  REVOCATION. 

One  E.,  in  aQticipatiou  of  marriage,  con- 
,  Tey$>d  to  a  trustee,  in  toe  usual  form  of  a  trust 
deed,  certain  etoclia  and  bonds,  with  authority 
to  the  trnstee  to  collect  interest  thereon,  and 
pay  the  same  to  her  during  her  life,  "and  at  the 
death  of  aaid  E.  the  property  hereby  conveyed 
shall  pass  to  the  children  of  the  said  E.,  If  she 
leave  any,  but  if  she  leave  do  children  the  same 
shall  pass  to  her  heirs  at  law,  as  thoufrh  the 
same  were  real  estate."  Sdd,  that  the  inatru- 
ment  was  neither  a  power  of  attorney  nor  a 
will,  and  was  irrevocable. 

Appeal  from  drcuit  court,  Bedford  couDty; 
Dupny,  Judge. 

Bin  by  Ellen  Du  Val  Clatborne  against  Du 
Val  Radford  and  others.  From  a  decree  for 
defendants,  complainant  appeals.  Affirmed. 

Griffln  &  Olasgow,  W.  W,  Haden,  B.  O,  H. 
Kean,  and  Bolltng  &  Stanley,  for  ai^ellant. 
Klrkpatrick  &  Blackford  and  M.  P.  Burks, 
for  appeUeea. 

KEITH,  P.  The  appellaitt.  Bllen  Du  Val 
Claiborne,  i^  waa  Ellen  Du  Val  Radf«d, 
filed  her  bill  Id  the  circuit  court  for  the  coun- 
ty of  Bedford.  raaUng  Du  Val  Radford  0n 
hia  own  name,  and  as  administrator  of  R.  C. 
W.  Radford,  deceased,  and  as  administrator 
d.  b.  n.  of  Octavla  Du  Val  Radford,  de- 
ceased), Thomas  S.  Radford,  and  others,  de- 
fendants, In  which  she  asks  that  a  decree 
may  be  entered  requiring  Du  Val  Radford  to 
pay  ovee  to  her  the  sum  of  910,000^  wUcb  sbe 
dalms  as  being  In  bis  bands,  and  as  belong- 
ing to  her.  Tlie  defendant  answered  the  bill, 
and,  among  other  defenses,  set  out  the  fact 
that  the  complainant  bad,  by  deed,  conveye'd 
bcr  Interest  In  tbe  money  which  she  demanded 
of  him  to  W.  V.  Wilson,  upon  a  certain  trust, 
and  a  vera  that  the  property  demanded  of  him 
ts  claimed  by  the  said  W.  V.  VSrilson,  as  trus- 
tee, and  prays  that  the  complatnant  may  be 
required  to  amend  her  bill  so  as  to  bring  her 
trustee  before  the  court.  This  amended  bill 
was  filed,  and  the  trustee  made  a  party.  In 
the  amended  bill  the  complainant  presents  for 
the  consideration  of  the  court  the  construc- 
tion of  the  paper,  In  form  a  deed,  dated  tbe 
2d  of  July,  1801,  and  which  Is  as  follows: 

"This  deed,  made  this  the  2nd  day  of  July, 
In  the  year  of  our  Lord  1891,  between  Ellen 
Dn  Val  KadfOTd,  party  of  the  first  part,  and 
Wm.  V.  Wilson,  Jr.,  trustee,  party  of  the  sec- 
ond part  witnessetb.  that  for  and  In  constd- 
et-atlon  of  the  sum  of  fire  dollars,  the  receipt 
of  which  is  hereby  acknowledged,  the  said 
party  of  the  first  part  does  b«eby  grant, 
bargain,  sell,  and  convey  unto  the  said  party 
of  tiie  second  part,  all  of  her  stock,  bcmds, 
and  othnr  evidences  of  d^t,  to  be  held  by 
him,  the  said  party  of  the  second  part,  and 
bis  qualified  snccessws,  upon  the  following 


1  Ueported  by  F.  S.  Kirkpatrlt^  Esq.,  of  the 
Lynchburg  bar. 


trusta,  for  tbe  sole  use  and  benefit  of  tbe  said 
Ellen  Du  Val  Radford  for  and  during  her 
life:  The  said  trustee  shall  have  power  and 
authMlty  to  collect  any  and  all  outstanding 
debts  whenever  he  may  think  proper  to  do  eo. 
and  releud  the  principal,  upon  good  city  real- 
estate  security.  Tbe  interest  and  dividends 
on  all  the  pr<H>erty  hereby  conveyed  sbaU  be 
collected  by  the  said  trustee,  and  paid  over  to 
the  said  Ellen  Du  Val.  Radford,  and  after  de- 
ducting from  tbe  same  reasonable  compensa- 
Uaa  for  the  said  trustee  tor  his  serylcee.  Hie 
stocks  and  railroad  bonds  now  owned  by  tbe 
said  party  of  the  first  part  and  by  this  deed 
conveyed,  shall  not  be  sold  by  the  trustee  with- 
out the  written  consent  of  the  said  EUen  Du 
Val  Radford,  and  in  case  of  such  sale  the  pro- 
ceeds shall  be  reinvested  or  loaned  out  as  here- 
inbefore provided  by  the  said  trustee.  All  of 
the  said  property  hereby  conveyed  that  Is 
held  by  any  bank  or  Individual  as  collateral 
security  for  any  debt  of  the  said  party  of  the 
first  part  shall  be  loaned  for  such  debt,  and 
the  said  trustee  shall  have  the  power  to  make 
the  proper  transfers,  If  necessary,  tor  the  set- 
tlemoit  of  such  deM,  but  the  same  shall  not 
be  liable  for  any  debt  hereafter  created  by 
either  of  the  parties  of  this  deed.  And  at 
the  death  of  the  said  party  of  the  first  part 
the  property  hereby  conveyed  shall  i»iss  to 
the  children  of  the  said  party  of  the  first 
part,  if  she  leave  any,  but  if  she  leave  no 
chiUren  the  same  shall  pass  to  her  heirs  at 
lawl  as  thotigh  the  same  were  real  estate. 
Witness  the  following  signature  and  seals: 
[Signed]  EIloi  Du  Val  Radford.  [Seal.]  Wm. 
V.  Wilson,  Jr.  [Seal],  Trustee. 

"State  of  Virginia,  City  of  Lynchburg,  to 
wit:  I,  ThoB.  D.  Christian,  a  notary  public 
in  and  for  the  city  and  state  aforesaid,  do 
certify  that  EUen  Du  Val  Radfwd  and  Wm. 
V.  Wilson,  Jr.,  whose  names  are  dgned  to  tbe 
writing  above,  bearing  date  on  the  2nd  day 
of  July,  1891,  have  acknowledged  tbe  same 
before  me  in  my  city  aforesaid.  Given  under 
my  hand  this,  the  2nd  day  of  July,  1801. 
[Signed]  Thos.  D.  Christian,  Notary  Public 

"Vh-glnfa.  In  the  clerk's  office  for  the  o<h^ 
poratlon  court  for  the  city  of  Lynchburgh,  the 
3rd  day  of  August,  A.  D.  1S91.  This  deed  was 
presented,  and,  upon  the  annexed  certificates 
of  acknowledgments,  admitted  to  record. 
Teste:  [Signed]  S.  G.  Wingfield,  Clerk." 

Complainant  claims  that  this  paper  Is  not 
a  deed,  by  which  her  interest  In  the  prop- 
erty mentioued  was  divested,  but  that  It  is  a 
power  of  attorney  creating  W.  V.  Wilson  an 
agent  for  the  management  of  the  property 
mentioned  therein,  and  that  the  concluding 
clause  Is  testamentary  In  Its  character,  and 
tttat  the  whole  Instrument,  whether  regarded 
as  a  power  of  attorney  or  a  paper  testamen- 
tary, la  revocaljle:  and,  proceeding  upw  this 
Idea,  she,  on  the  5th  day  of  October,  1S82,  ex- 
ecuted another  paper,  under  seal,  by  which 
she  undertakes  wholly  to  revoke  and  annul 
the  aforesaid  instrument,  and  to  terminate 
the  authority  and  Interest  of  William  V.  WU- 
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BOD  as  trustee.  Tbe  record  preaentB  two  Qoes- 
tlons  for  our  decision;  one  arising  upcm  the 
original  bill,  and  to  which  I  shall  no  further 
advert  than  to  say  that,  as  the  whole  matter 
In  controTersy  la  settled  by  the  disposition 
which  we  httTe  made  of  the  amended  bUl»  no 
reference  need  be  made  to  it  In  this  opinion. 
We  will  address  onrs^res,  therefore,  to  as- 
certaining the  construction  to  be  placed  upon 
the  paper  purporting  to  be  a  deed,  and  dated 
the  2d  of  July,  1891.  The  arguments  of  coun- 
sel on  both  Bides  hare  been  extiaustive  of  ev- 
ery phase  of  tbe  subject,  and  tbe  citation 
of.  anthoritlea  has  presented  for  onr  CMisid- 
eratlon  a  great  number  of  adjudged  cases, 
many  of  which  are  not  accessible  to  us  here. 
In  our  view  of  the  case,  however,  It  is  whol- 
ly free  trom  doubt  and  difficulty,  and  may  be 
determined  by  reference  to  well-established 
dementary  principles.  To  us,  the  attempt  ±o 
treat  this  paper  either  as  a  power  of  attorney 
or  as  a  will  seems  to  rest  upon  an  entirely  er- 
roneous conception.  As  Is  said  In  the  case  of 
Ewhi£  V.  Jones  (Ind.  Sup.)  29  N.  E.  lOuT, 
there  la  nothing  in  the  paper,  from  beginning 
to  end,  to  Indicate  that  it  Is  a  will,  or  par- 
takes of  tbe  charactCT  of  a  will.  .  "In  form,  in 
substance,  In  recital,  and  declaration,  It  Is  a 
deed  of  trust"  It  la  true  that  some  of  the 
instractlons  given  the  trustee  as  to  the  man- 
agement of  the  property  during  the  lifetime 
of  the  grantor  would  have  been  entirely  ap- 
propriate in  an  Instrument  creating  a  mere 
agency,  bat  there  are  also  tprms  employed 
nnnsnal,  unnecessary,  inappropriate,  and  im- 
proper for  such  purpose;  and,  taken  as  an  en- 
tirety, it  may  be  safely  affirmed  that  no  prec- 
edent can  be  produced  of  a  power  of  at- 
torney or  will,  or  writing  partaking  of  the 
double  nature  of  power  of  attorney  and  will, 
IH^senting  the  characteristics  of  that  under 
consideration.  It  grants,  bargains,  sells,  and 
ctmveys  absolnt^y,  and  without  reservation 
or  eondltlODS,  all  the  stocks  and  bonds,  and 
other  evidences  of  Indebtedness^  the  property 
of  the  grantor,  BUen  Dn  Val  Radford,  to 
William  V.  Wilson  and  his  qualified  succes- 
sors. In  trust  for  the  sole  use  and  beneflt  of 
the  said  Ellen  during  her  lifetime.  Is  this 
the  language  of  a  power  of  attorney,  or  of  an 
instrument  creating  a  trust?  It  operates  to 
vest  in  WUaon  whatever  Interest  Miss  ilad- 
ford  may  have  bad  in  the  property  described. 
Its  operation  la  not  postponed  until  b& 
death,  but  It  takes  effect  upon  the  Instant  of 
the  execution  of  the  paper.  This  deed  was 
written,  signed,  and  acknowledged  before  a 
notary  on  the  2d  day  of  July,  1801.  On  the 
3d  day  of  Angost  of  the  same  year  it  was  ad- 
mitted to  record  In  the  office  of  the  corpora- 
tion court  of  tbe  dty  of  liyncbbnrg,  and  the 
grantor  was  married  on  the  Sth  day  of  tbe 
same  month.  The  deed  transfa-s  all  her  per- 
sonalty to  her  trustee.  It  uses  apt  woi-da  for 
the  oration  of  an  equitable  separate  estate. 
It  excludes  tbe  marital  rights  of  the  husband 
in  the  life  estate  which  It  creates,  and  care- 
fully guards  against  bis  ^oyment  of  it  after 


her  death  by  providing  that  tt  shall  pass  to 
her  children,  if  she  shall  have  any,  or,  if  there 
are  no  children,  that  it  sliall  pass  to  her  heirs 
at  law,  as  real  estate.  Looking  to  the  sur- 
rounding circumstances,  and  to  the  language 
of  the  deed,  It  may  falriy  be  considered  that 
the  contemplated  marriage  furnished  the 
motive  for  the  instrument,  and  that  it  was 
tbe  purpose  of  tbe  grantor  to  guard  against 
the  Improvidence  or  tbe  ill  fortune  of  her 
future  hnsband.  Counsel  for  the  appellant 
seize  upon  the  phrase,  "at  the  death  of  the 
party  of  the  first  part  the  property  hereby 
conveyed  shall  pass  to  the  children  of  the 
party  of  the  first  part,  If  she  have  any,"  etc., 
as  clearly  Impressing  a  testamentary  char- 
acter upon  the  paper,  but  we  cannot  concur  In 
this  view.  As  we  have  seen,  tbe  property, 
upon  the  execution  of  the  deed,  vested  at  once 
In  the  trustee,  and  the  direction  of  the  clause 
just  quoted  is  that  It  "shall  pass,"  not  from 
the  grantor,— for  It  has  already  passed  from 
the  grantor,  by  virtue  of  the  preceding  part 
of  the  paper,— but  that  it  "shall  pass''  from 
the  trustee  in  whom  it  had  vested,  as  direct- 
ed, at  her  death.  The  Code  has  provided  for 
the  protection  of  the  property  of  married 
women  by  creating  what,  for  the  sake  of  brev- 
ity, has  heen  designated  as  "statutory  sep- 
arate estate,"  but  by  section  2294  of  the  Code 
the  right  to  create  equitable  separate  estates 
is  preserved  unaffected  by  the  statute  law. 
We  are  of  opinion,  therefore,  that  whether 
the  deed  of  July  2,  1891,  be  regarded  as  an 
ordinary  trust,  or  as  a  settlement  made  In 
contemplation  of  marriage,  and  creating  a 
separate  equitable  estate  in  the  grantor  for 
life  (in  which  aspect  we  are  disposed,  under 
all  the  circumstances  of  the  case,  to  view  It), 
we  consider  It  as  a  valid,  subsisting,  irrevo- 
cable instrument.  We  are  of  opinion  that 
there  is  no  error  in  the  decree  complained  of, 
and  that  it  must  be  affirmed. 


(91  Va.  7«) 

WEATHERMAN  v.  COMMONWEALTH,  i 
(Supreme  Court  of  Appeals  of  Virginia.  Joue 
20,  1885.) 

RbOOBS  or  pROCSBninG— BtOKATCRI  BT  JUDOB— 

Grimin'al  Procbddki. 

1.  Code  1887,  S  ail4,  regoires  that  tbe  pro- 
ceedings of  court  for  each  day  shall  he  drawn  up 
at  large,  entered  in  a  booli.  and  rend  in  open 
court,  except  on  the  last  day  of  the  tfrm,  when 
they  shall  be  drawn  up  and  read  the  ssme  day; 
and  that,  after  beins  corrected,  the  record  shall 
be  dgned  by  the  presiding  judee.  Hdd,  that 
where  the  proceedinsa  of  the  Inst  d»y  of  the 
term  are  aigned  by  the  judee.  hia  failure  to  sign 
the  orders  on  tbe  day  a  verdict  of  fmilty  was 
rendered  will  not  avoid  the  verdict  and  judgment 
entered  thereon. 

2.  A  jadpfe  may  sign  a  dny's  procpedinea  in 
the  order  book  at  the  next  term  nunc  pro  tunc 

3.  The  signature  by  the  judge  of  any  day's 
proceedings  in  the  order  book  need  not  be  In 
the  presence  of  one  against  whom  a  verdict  of 
guilly  was  rendered  on  snch  day. 


1  Reported  by  F.  S.  lUrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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On  rehearing.  For  ivlnton  on  appeal,  see  19 
S.  B.  778. 

W.  D.  Tomiddns,  for  plaintiff  In  error.  B. 
TaylOT  Scott,  Atty.  Oen.,  for  the  Common- 
wealth. 

ItlELY,  J.  This  case  ie  before  us  upon  a 
rehearing,  which  was  granted  upon  an  as- 
signment of  error  that  was  not  passed  upon 
in  the  opinion  of  the  court  delivered  at  the 
Jnne  term,  18&i.  We  concur  in  the  opinion 
of  the  court,  delivered  by  Judge  Lacy,  npon 
the  former  hearing,  which'  affirmed  the  Judg- 
ment, of  the  circuit  court;  and  It  is  only  nec- 
essary, therefore,  to  pass  upon  the  single  er- 
ror assigned  In  the  petition  for  a  rehearing. 

It  appears  that  the  judge  of  the  circuit 
court  omitted  to  sign  during  the  term  the  or- 
ders of  the  court  of  the  day  on  which  the 
Jury  returned  their  verdict  of  guilty  against 
the  accused,  and  this  Is  the  ground  of  error 
on  which  the  petition  for  the  rehearing  Is 
based.  It  appears  from  the  record  that  all 
the  steps  taken*  and  proceedings  had  in  the 
trial  of  the  accused  on  ttiat  day,  as  welt  as 
on  the  other  days  during  which  the  trial  pro- 
gressed, are  wholly  regular  and  In  due  form, 
and  the  only  Irregularity  is  the  omission  of 
the  judge  to  affix  his  signature  to  the  record 
of  that  day's  proceedings.  Is  tills  an  error 
for  which  the  judgment  of  the  circuit  court 
should  be  reversed?  Section  3114  of  the  Code 
is  as  follows:  '"The  proceedings  of  every 
court  shall  be  entered  In  a  book,  and  read  In 
open  court  by  the  clei^  thereof.  The  pro- 
ceedings of  each  day  shall  be  drawn  up  at 
large,  and  read  during  that  term,  ^cept  those 
of  the  last  day  of  a  term,  which  shall  be 
drawn  up  and  read  the  same  day.  After  be- 
ing corrected,  where  it  Is  necessary,  the  rec- 
ord sliaU  be  signed  by  the  presiding  judge." 
The  statute  does  not  In  express  terms  pre- 
scribe that  the  ord^s  of  each  day  of  a  term 
of  the  court  shall  be  separately  signed,  but 
that  Is  the  reasonable  inference  to  be  deduced 
from  its  language,  and  this  Is  the  general 
practice  of  the  courts.  The  orders  and  pro- 
ceedings of  each  day  in  a  case  are  entered  by 
the  cl»k  In  the  order  book  under  the  direc- 
tion of  the  court.  These  entries  constitute 
the  evidence  of  such  of  the  proceedings  as 
have  taken  place,  and  such  of  the  orders  as 
have  been  made  by  the  court  during  the  prog- 
ress of  the  trial,  as  It  is  necessary  should 
appear  In  the  record,  and  the  signature  of  the 
judge  to  the  record  antbentlcates  them  and 
establishes  their  genuln«iess.  This,  we  ap- 
prehend, Is  likewise  the  effect  upon  all  of  the 
proceedings  and  orders  of  the  term  of  the 
signature  of  the  judge  to  the  proceedings  of 
the  last  day  thereof.  All  entries  made  In  the 
order  book  during  the  term  which  precede 
the  signature  of  the  judge  are  thereby  au- 
thenticated. And  as  the  proceedings  on  the 
subsequent  days.  Including  the  last  day,  of 
tlie  term  at  which  the  accused  in  the  case  at 
bar  was  ctmvicted  were  duly  signed,  the 


mnlssion  of  the  jndge  to  sign  separately  the 
record  of  the  proceedings  of  the  day  on  which 
the  verdict  of  the  Jury  was  returned  to  the 
court  and  recorded  cannot  invalidate  the  ver- 
dict of  the  jury  or  the  judgment  of  the  court. 
No  order  made  by  the  court  or  proceeding  had 
In  a  case  during  a  term,  and  entered  by  the 
clerk  In  the  record  book,  should  be  allowed  to 
become  Invalid  or  to  fail  of  ^ect  by  the 
omission  of  the  jndge,  through  Inadvertrace 
or  neglect,  to  sign  the  record  of  the  orders 
and  proceedings  of  the  day  on  which  it  was 
made  or  took  place.  Judge  Staples  In  com- 
menting on  the  statute  prior  to  Its  amend- 
ment. In  Quinn  v.  Com.,  20  Grat  143,  said: 
"But  the  failure  of  the  jndge  to  comply  with 
the  directions  of  the  statute  could  not  Impair 
the  rights  of  the  commonwealth  or  those  of 
a  citizen  In  the  record,  as  an  Instrnmoit  of 
evidence,  or  a  muniment  of  title,  or  an  abeo- 
lute  guaranty  against  a  second  prosecution 
and  conviction  for  an  offense  already  passed 
npon  by  a  Jury.  Had  the  petitioners  been 
acquitted,  they  conld  never  have  been  ques- 
tioned a  second  time  for  the  same  offense,  al- 
though the  judge  had  failed  to  sign  the  rec- 
ord. In  the  event  of  such  failure,  or  a  re- 
fusal on  his  part  to  do  so,  he  might  be  com- 
pelled by  mandamus  to  perform  tliat  du^." 
It  Is  the  apparoit  Intention  of  the  statute 
that  each  day's  proceedings,  when  read  and 
corrected,  where  It  is  necessary  (wtiich,  un- 
der the  statute,  may  be  done  during  the  term), 
should  be  separately  signed;  and  while  we 
do  not  deem  this  essential  to  the  validity  of 
the  proceedings  where  the  record  is  signed 
by  the  judge  at  the  close  of  the  term,  yet 
th^e  should  be  no  laxity  In  this  respect,  but 
the  Intention  of  the  statute,  for  good  and  ob- 
vious reasons,  should  be  rigorously  observed 
and  obeyed.  That  which  was  intimated  in 
the  quotatltm  from  the  opinion  In  Qulnn  v. 
Com.,  snpra,  that  where  the  judge  has  failed 
to  sign  the  record  he  might  be  compelled  by 
mandamus  to  do  so,  the  judge  of  the  circuit 
court  did  voluntarily  in  the  case  at  bar.  At 
the  next  succeeding  term  of  the  court,  npon 
his  attention  being  called  to  the  omission,  he 
then,  with  the  following  recorded  statement, 
"Having  inadvertently  failed  to  sign  this 
day's  orders,  and  my  altaition  being  now  for 
the  first  time  called  to  the  fact  of  the  omis- 
sion, I  now,  on  this  9th  day  of  November, 
1892,  sign  the  same  now  for  then,"  affixed 
his  signature  thereto  nunc  pro  tunc.  There 
could  certainly  be  no  Illegality  in  doing  vol- 
untarily what  he  coold  have  been  compelled 
to  do. 

The  power  of  the  courts  to  make  entries 
of  Judgments  and  orders  nunc  pro  tunc  In 
proper  cases,  and  In  furtherance  of  the  ends 
of  Justice,  has  been  recognized  and  ex»clsed 
from  the  earliest  times;  and  the  period  In 
which  the  power  may  be  exercised  is  not  lim- 
ited. Freem.  Judgm.  S  M;  1  Black,  Judgm. 
SS  126,  131;  16  Am.  &  Eng.  Enc.  Law,  1006, 
and  note  thereto;  Mitchell  v.  Overman,  108 
U.  8.  62;  and  Allen  v.  Bradford,  87  Am.  Dec. 
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689.  And  this  power  may  be  exercised  aa 
vrell  in  crliulnal  prosecutions  as  In  civil  cashes. 
Freem.  Judgm.  note  to  section  56;  Burnett 
T.  State,  65  Am.  Dec.  131.  If  a  com*t  would 
liaTe  the  right  to  ^ter  a  Judgment  and  au- 
thenticate the  record  thereof  now  for  then, 
it  follows,  as  clearly  as  the  greater  includes 
the  less,  the  whole  a  part,  that  the  Judge  may 
sign  in  like  manner  the  record  of  a  Judgment 
rendered  or  a  proceedlniE  had  at  a  previous 
term  and  duly  entered  by  the  dait  upon  the 
order  boob. 

But  It  is  further  objected  that  the  orders 
were  signed  by  the  Judge  in  the  absence  of 
the  accused.  This  was  not  error.  Signing 
the  record  of  the  proceedings  of  the  court 
was  not  a  step  in  the  prosecution  of  the  ac- 
cused, or  any  part  of  bis  triaL  It  was  sim- 
ply the  autbenticatlOQ  by  the  signature  of 
the  Judge  of  the  wders  and  proceedings  that 
were  made  and  had  that  day  in  the  trial  of 
the  accused,  when,  as  the  record  clearly 
shows,  he  was  present  in  person.  There  Is 
no  etror  in  the  Judgment  of  the  circuit  court, 
and  ft  must  be  affirmed. 


(U.  Va.  808) 

PITSNOGLB  T.  COMMONWEALTH.1 

(Supreme  Court  of  Appeals  of  Viiginla.  June 
20^1890.) 

iKDicnisin^DxBoiumoH  or  PssaoH— Labobnt 
— EviDBxoa. 

1.  An  Indictment  alleged  the  larceny  of  a 
watdi  belonging  to  "Bdmond  Bolden,"  while 
the  erldoiGe  showed  it  to  be  the  iwoperty  of  "Bd 
Bolen."   MM,  that  the  names  were  Idem  wo- 

nans. 

2.  Where  an  Indictment  alleged  the  larceny 
of  a  "gold  watch,"  evidence  of  the  owner  that  be 
gave  $30  for  it.  and  that  when  he  purdbased  it 
it  was  represented  to  be  gfAij  im  snmcient  to  sus- 
tain conyiction. 

3.  By  Code  1887,  {  8716,  embezzlement  is 
larceny. 

4.  Upon  an  Indictment  simply  cban^sg  iar- 
cmy,  the  commonwealth  may  show  either  that 
the  sabject  of  larceny  was  received  knowing  it 
to  be  stolen,  or  that  it  was  obtained  by  a  false 
token  or  pretense,  or  that  it  was  embezzled. 

5.  The  defendant  lent  B.  six  dollars  on  his 
watch,  as  secnrity,  and  gave  a  receipt  correctly 
sbowine  the  transaction,  but,  by  frandnlently 
anbstituting  another  paper  for  the  one  he  gave, 
attempted  to  convert  the  transaction  into  a  sale. 
Bdd,  that  a  v^rdia  of  guilty  of  larceny  was  sus- 
tained. 

Eiror  to  hustings  conrt  of  Boanoke;  John 
H.  Woods,  Judge. 

E.  B.  Pitsnogle  was  f  omid  gnilty  of  inxc&aiy, 
and  brings  error.  Affirmed. 

Jas.  T.  HInton,  for  plaintiff  In  error.  B. 
Taylor  Scot^  Att7-  Oen.,  tat  the  Oommon- 
wealth. 


1  ReiKHted  by  F.  B.  Sirkpatrick,  Esq.,  of  the 
Lornchbarg  bsb 


KBITIJ,  P.  E.  B.  Pitsnogle  was  Indicted 
in  the  hustings  court  of  the  city  of  Boanoke 
for  the  larceny  of  a  gold  watch  of  the  value 
of  $30,  the  property  of  Edmond  Bolden.  For 
this  offense  be  was,  at  a  subsequent  term^ 
tried  before  a  Jury,  found  guilty  as  Indicted, 
and  his  punishment  fixed  at  15  days  in  Jail 
and  a  fine  of  $15. 

The  first  assignment  of  error  is  that  the 
court  erred  in  overruling  the  demuiTer  of  pe- 
titioner to  the  Indictment.  The  indictment 
is  In  the  usual  form,  and  this  objection  cannot 
be  sustained. 

The  second  error  assigned  Is  that  the  court 
erred  In  OTemiUng  the  defendant's  motion  to 
set  aside  the  verdict  on  the  grdnnd  that  It 
was  contrary  to  the  law  and  evidence.  First, 
because,  as  It  Is  alleged,  there  Is  a  variance 
between  the  all^r&tions  of  the  Indictment  and 
the  proof,  inasmuch  aa  the  Indictment  states 
that  the  watdi  was  stolen  from  "Edmond 
Bolden,"  while  the  evidence  Is  that  the  party 
wliosc  property  was  stolen  was  named  "Ed 
Bolen."  The  rule,  as  stated  In  1  Blsta.  Or. 
Proc.  I  689,  is  that  "If  the  names  may  be 
sounded  alike  without  dc^g  violence  to  the 
power  of  the  letters  found  In  the  variant  or- 
thography, then  tiie  variance  Is  immateri- 
al." In  the  16th  volume  of  Am.  &  Eng.  En& 
Law.  p.  12G.  it  is  said  that  "whether  or  not 
two  or  more  names  are  idem  sonans  may  be 
determined  by  the  court  upon  a  mere  com- 
parison, where  the  Issue  Is  free  from  doubt; 
but  the  modem  and  approved  practice  Is  to 
submit  tbe  question  to  a  jury  whenever  there 
is  opportimity  to  do  so,  and  where  the  correct 
sound  appears  at  all  doubtfnl  or  dependoit 
upon  particular  circumstances.'*  In  our  Judg- 
ment, tbe  conrt  might  very  safely  have  dis- 
posed of  this  objection  without  the  assist- 
ance of  the  Jury,  but  aa  It  seems  to  have  tak- 
en tbe  evm  more  nnexceptionable  mode  of  de- 
termining the  question  (that  of  leaving  it  to 
the  Jury),  the  result  is  still  lees  the  anbject  of 
complaint  or  of  errcv. 

It  Is  alleged  in  the  Indictment  that  a  gold 
watch  was  stidra,  and  It  Is  claimed  that  there 
Is  no  proof  that  It  was  of  gold.  Bolen,  Its 
owner,  testifies  ^t  -be  gave  $30  for  tbe 
watch;  that  It  was  represented,  when  pur^ 
chased  by  him,  as  a  gold  watch;  and  while 
tbexe  was  no  analysis  or  <ai«Dical  test  as  to 
the  metal  of  wblch  It  was  made,  this  evi- 
Osace  would  seem  to  be  sufficient  to  Justify 
ttie  verdict  of  the  Jury  npon  this  point. 

The  petitioner,  however,  relies  more  par* 
ticalarly  npon  tbe  fact  that  tbe  common- 
wealth has  failed  to  show  tbe  essential  ele- 
ments which  constitute  tbe  crime  of  larceny. 
Hncb  tbe  oral  argument  was  devoted  to 
tbe  attempt  to  show,  that  proof  of  embezdfr 
ment  would  not  sustain  a  common-law  in- 
dictment for  larceny.  Whatever  doubt  may 
have  existed  upon  this  subject  formerly,  and 
however  tlie  rule  may  be  in  other  courts,  it 
is  too  well  established  In  Virginia  to  be  any 
longer  the  subject  of  controversy.  Section 
8710  of  the  Code  says  that  If  "any  peraoo 
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embezzle  any  money,  not^  bill,  check,  order, 
draft,  bond,  receipt,  bill  of  lading,  or  any 
other  property  wlilcb  he  shall  hare  received 
from  another,  *  *  *  he  shall  be  deemed 
^Ity  of  Mie  larceny  thereof."  In  sections 
S714  and  3722  Identical  language  ("mutatis 
mutandis")  Is  used  with  respect  to  receiving 
stolen  goods  and  obtaining  money  upder  false 
pretenses.  In  Anable's  Case,  24  Grat  503, 
it  was  held  that  upcm  an  indictment  for  lar- 
ceny proof  that  the  accused  obtained  money 
by  false  pretenses  would  sustain  the  indict- 
ment It  was  argued  there  that  the  statute 
declaring  tliat  a  person  who  obtained  money 
or  other  goods  under  false  pretenses  should 
be  deemed  guilty  of  larceny  ought  to  be  con- 
strued as  fixing  the  pimishment  of  the  offense, 
and  not  as  changing  the  mode  of  the  pro- 
cedure or  the  form  of  the  indictment;  but 
Judge  Christian,  In  his  opinion,  said:  "What- 
ever may  be  the  view  of  the  court  up<Mi  that 
question  as  an  original  proposition,  It  cannot 
sow  be  reopened,  and  must  be  c<msidered  as 
res  adjudicata."  This  principle  vras  settled 
in  Dowdy's  Case,  9  Grat  727,  was  followed 
In  Leftwlch'a  Case,  20  Grat  716,  and  Pierce's 
Case,  21  Grat  722.  thus  fixing  the  judicial  In- 
terptetatlon  of  the  statute.  Since  then  It  has 
been  followed  In  Fay's  Case,  28  Grat  912, 
In  Dnll'B  Case,  26  Grat  965,  and  In  Shlnn's 
Case,  32  Grat  809.  The  laws  of  ^zglnla 
have,  since  these  decisions,  been  codified,  and 
the  statutes  In  question  re-enacted,  with  this 
interpretation  of  the  courts  impressed  upon 
them,  and  It  must  tberetore  now  be  con^d- 
ered  as  the  settled  law  of  Uils  state  that  up- 
on an  Indictment  shnply  charging  larceny  the 
eoounonwealtb  may  show  dther  that  the  sub- 
ject at  the  larceny  was  received  with  a 
knowledge  that  it  was  stden,  or  ttuit  It  was 
obtained  by  a  false  token  or  false  pretense, 
or  that  it  was  embezzled.  Upon  anotha 
point  hi  Anable's  Case  Judge  Moncure  dis- 
sented, but  upon  this  point  the  court  was 
unanimous,  and  in  his  dissenting  opinion  he 
declares  that  with  respect  to  false  pretenses, 
receivhig  stolen  property,  knowing  It  to  be 
stolen  and  embeszled,— the  statutes  nshig  iden- 
tically tJie  same  langoage,— it  Is  manifest  that 
It  was  used  in  the  same  sense,  and  must 
receive  the  sune  constmctlon  In  an.  We  are 
of  opinion,  therefore,  that  npon  the  Indict- 
ment for  larceny  proof  of  embezzlement  Is 
sufiBclent  to  sustain  the  charge. 

But  it  Is  contended  that  the  proof  of  em- 
bezzlement is  Insufficient  It  appears  that 
the  defendant  lent  Edmond  Bolden  $6  for  30 
days,  and  that,  as  security  for  the  loan,  he 
received  in  pawn  Boiden^  watch.  The  testi- 
mony of  the  defendant  contradicts  that  of  the 
commonwealth  in  certain  particulars,  bnt  the 
great  weight  of  evidence  sustains  the  conten- 
tlcm  oi  the  commonwealth,  and  from  that  it 
appears  that  Bolden  pawned  his  watch  with 
the  defendant  who  at  the  time  gave  a  receipt 
which  correctly  stated  the  transacti(m;  that 
he  apprt^iiated  the  watch  to  his  own  use; 


and,  by  falsely  and  fraudulently  snbstttotlng 
another  and  difTereut  paper  for  the  one  origi- 
nally executed,  that  he  attempted  to  convert 
a  transaction  which  was  origtoaily  a  loan  into 
a  sale,  and  thereby  vest  the  projwrty  of  the 
watch  in  himself.  I  cannot  conceive  of  evi- 
dence more  conclusive  of  his  guilt  if  the  wit- 
nesses who  testify  are  worthy  of  b^ef. 
Their  credibility  was  submitted  to  a  jury,  and 
the  jury  having  found  a  verdict  In  accord- 
ance with  their  testimony,  it  Is  beyond  the 
power  of  this  court  to  disturb  it  We  are  of 
(pinion  that  the  judgmrat  is  without  flrror, 
and  that  it  must  be  affirmed. 


PORTBRFIBLD  v.  CO&fMONWSAI/ra.i 

(SiqtTeme  Court  of  Appeals  of  Yliginia.  Jon* 

20, 1895.) 

OrAXD  JdRT  —  ISDIOTMKST  —  PttOSECCTION  TOK 
BCKQLABT—  PBSSCHPTIOITB  —  PoaSBSSIOK  OS 
StOLEK  OoODB— ASISONABLB  DOCBT. 

1.  The  ftiilnre  to  charjre  the  grand  jntr  as 
provided  by  Code  1887,  %  8982,  is  not  ground  for 
revereing  a  conviction  under  an  m^letment 
fooud  by  them. 

2.  The  fact  that  the  charge  to  the  juiy  was 
given  partly  by  the  clerk,  partly  by  the  eoort, 
and  partly  by  the  commonwealui'i  attorney,  is 
not  ground  for  reTersal,  when  the  defendant  is 
not  harmed  thereby,  and  the  jury  are  fully  in- 
formed as  to  their  duties. 

3.  On  a  prosecntion  for  feloniously  entering 
a  barroom,  with  intent  to  commit  grand  larceny, 
a  portion  of  a  knife  blade,  tending  to  connect  the 
accused  with  the  crime,  which  was  found  in  the 
barroom,  was  offered  in  evidence.  HHd,  that  ft 
was  error  to  refuse  on  instruction  requiring  the 
blade  to  be  ideotified  as  belonging  to  the  prison- 
er  beyond  a  reasonable  doobt  before  it  should 
be  considered  as  evidence  against  him,  in  Ibe 
absence  of  any  charge  that  every  material  dr- 
cnmstance  must  be  proved  beyond  a  reasonable 
donbt. 

4.  It  Is  proper  to  diarge  that  the  excludve 
possession  of  money  recently  stolen,  unaccom- 
panied by  a  reasonable  account  of  how  the  pos- 
session was  acquired,  creates  the  preanmption 
that  the  possessor  is  the  thief,  but  that  such  pos- 
session is  not  prima  fade  evidence  of  bouse- 
breakinfr. 

5.  The  possession  of  stolen  goods  is  a  cir- 
cumstance which  the  jury  may  consider.  In  con- 
nection with  othei-  facts.  In  determining  wheth- 
er the  possessor  is  i?nilty  of  housebreaking. 

fl.  If  any  change  in  the  substance  of  the  ver- 
dict is  to  be  made  after  its  return  by  the  jniy, 
the  jury  ihonld  be  srat  back  to  their  room,  so 
that  they  may  discuss  the  dumge  nainflneneed 
by  others. 

Error  to  hustings  court  of  city  of  Badford; 
George  E.  Cassell,  Judge. 

A.  F.  Porterfleld  was  found  guilty,  of  grand 
larceny  and  housebreakliv,  and  brings  error. 
Beversed. 

Martin  Williams,  A.  B.  Heflln,  and  Hoge  ft 
Hog^  tor  phiintiff  In  error.  B.  Taylw  Scott, 
Atty.  Gen.,  for  the  Commonwealth. 

BUCHANAN,  J.  The  flrat  assignment  of 
error  in  this  case  la  that  the  court  failed  to 


1  Beported  by  P.  a  Elrkpatrick,  Esq.,  of  the 
I^nchbura  bar. 
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charge  the  grand  Jury  after  they  were  sworn, 
and  before  they  were  sent  to  their  room,  as  la 
provided  by  section  8982  of  the  Gode. 

The  record  shows  that  the  grand  jury  were 
■warn,  and  were  sent  to  thdr  room,  and  after- 
wards brought  In  the  Indlctmait  upon  wbkli 
the  plaintiff  tn  coror  was  tried  and  conylcted. 
There  is  no  pretense  that  the  grand  Jury  was 
not  properjy  organised,  or  that  the  Indictment 
Is  not  good,  bnt  the  attention  is  that  the 
ftUore  of  the  record  to  show  that  the  grand 
Jiny  were  charged  hf  the  court  as  to  their 
duties  Tltlates  the  whide  ivoceedtaig.  The 
failure  of  the  court  to  charge  the  grand  jury 
as  prorided  by  atntnte  did  not  cause  any  ad- 
vantage to  be  lost^  right  desln^ed,  <v  bene- 
fit sacrificed  to  wblch  the  aceoaed  was  enti- 
tled. Where  no  prejudice  can  result  from  the 
failure  of  the  offlcen  of  the  law  to  comply 
strictly  with  tte  prorlslon  of  a  statute,  such 
pniTMon  la  usnaUy  held  to  be  dlrectoiy. 
Ca6l»T,  Const  Llm.  p.  8S,  ete.  Section  3084 
<tf  the  Code  prorides  that  the  names  of  the 
witness  upon  whose  evidence  the  grand  jury 
make  thtfr  Indictment  shall  be  written  at  the 
foot  of  the  Indictment  or  preoentment  8eo- 
tim  3891  provides  that  in  misdemeanors  the 
name  of  the  prosecutor.  If  there  Jbe  one,  shall 
be  written  at  the  foot  of  the  indictment,  when 
made  In  each  of  theee  caaea  It  has  been 
held  that  the  jvorlslons  are  merely  directory, 
and  ni^  mandatory,  and  the  ground  upon 
which  ancb  dedsiott  Is  based  is  that  the  fail- 
ure to  comply  with  the  prorislon  does  not 
prejudice  the  accused.  Com.  r.  Derer,  10 
Leigh,  686;  Com.  t.  Williams,  6  Orat  702; 
Shelton  t.  Com.,  80  Va.  460,  16  8.  B.  855. 
This  assignment  of  error  must  be  orermled. 

Another  asslgnmoit  of  error  Is  that  the 
charge  given  to  the  Jury  which  tried  the  ac- 
cused was  improper,  because  partly  given  by 
the  clerk,  partly  by  the  court,  and  partly  by 
the  commonwealth's  attorney.  The  proceed- 
ing complained  of  waa  irregular,  and  con- 
trary to  the  naual  practice.  The  court  should 
see  that  its  clerk,  under  its  direction,  informs 
the  Jury  plainly  what  offenses  are  charged 
and  embraced  in  the  indictment,  and  the  pun- 
ishment that  may  be  inflicted  ttx  each  offense. 
While  the  charge  complained  of  was  contrary 
to  the  usual  practl<».  the  jury  woe  fully  In- 
formed as  to  their  duties,  and  no  prejudice 
resulted  to  the  accused  from  such  Irregularity. 
This  assignment  of  error  must  be  overruled. 

The  refusal  of  the  court  to  give  Instruction 
No.  1  asked  for  by  the  accused  la  assigned  as 
«Tor.   The  Instruction  asked  Is  as  follows: 

"The  court  instructs  the  Jury  that,  unless 
they  believe  from  the  evidence  that  the  por- 
tion of  the  knife  blade  found  in  the  store- 
room has  been  Identified  beyond  all  reason- 
able doubt  as  the  same  blade  which  waa  in 
the  possession  of  the  prisoner  previous  to  the 
offense,  th^  cannot  consider  or  treat  it  as  a 
circnmstance  against  the  accused."  The  ac- 
cused was  Indicted  for  feloniously  entering 
a  barroom,  with  latent  to  commit  grand  lar- 
ceny, and  with  the  commlsslpn  of  that  of- 
V.22S.E.U0.6— 23 


fense.  The  evidence  Introduced  by  the  com- 
monwealth Is  wholly  clrcumstantkiL  One  of 
the  drcnmstances  relied  on  by  the  prosecu- 
tion was  that  a  portion  of  a  knife  blade  to« 
found  In  the  barroom  the  morning  after  the 
allied  offense  was  committed,  which  it  was 
cWmed  was  part  of  tiie  blade  of  a  knife 
shown  to  have  .1>een  In  the  iwsseaskm  of  the 
accused  very  recently  before  the  commission 
of  the  offense  charged.  The  evidence  upon 
tills  point,  it  was  claimed  by  the  accused,  did 
not  prove  Its  Identity  with  that  certainty  re- 
quired by  law,  and  could  no^  thwefcve,  be 
rdled  tq>on     the  Jury  In  order  to  convict. 

It  la  elementary  that  tiie  guilt  of  the  ac- 
cused must  be  abaewn  beyond  a  reasonable 
doubt,  whether  the  evidence  relied  upon  be 
direct  or  clrcumstantlaL 

In  order  to  warrant  a  conviction  for  o-lme 
on  drctunstantlal  evidence,  emy  essential 
foct  or  drcnmstance  iipon  whldi  conviction 
depends  must  be  iffoved  by  competent  evi- 
dence beyond  a  reasonable  doubt.  CSilef  Jus- 
tice Shaw,  In  Websto-'s  Caa^  laid  down  the 
rule  on  the  subject  as  follows:  'The  several 
dicnmstances  upon  which  the  conclusion  de- 
iwnds  must  be  fully  established  by  proof. 
They  are  &ctB  from  which  the  main  fact  Is 
to  be  Inferred,  and  they  axe  to  be  proved  by 
competent  evidence,  and  by  the  same  weight 
and  force  of  evidence  as  If  each  were  Itself 
the  main  fact"  6  Cosh.  295;  Starkle,  In  his 
WOTk  on  Evidence  (0  Am.  Bd.  p.  806),  tays: 
'fThe  party  upcm  whom  the  burden  of  proof 
rests  Is  bound  to  prove  every  single  circum- 
stance which  Is  esBOitlal  to  the  conclusion. 
In  the  same  manner  and  to  the  same  extent  as 
If  the  wh(de  lame  bad  rested  upon  the  proof 
of  each  Individual  and  essential  circumstance. 
3  Rice,  Bv.  S  346.  This  rule  must,  from  the 
vwy  nature  ot  the  case,  be  correct;  for  how 
is  It  possible  to  reach  a  ocaiclnidon  that  the 
miUtt  fact  Is  true  beywd  a  reasonable  doubt, 
whm  the  material  and  essential  fticts  fkvm 
which  It  Is  to  be  Infored  are  not  shown  to  be 
true  wlQi  a  like  degree  of  certainty?  The 
evidence  Introduced  by  the  commonweath  as 
to  the  knife  blade  was  deariy  for  the  purpose 
of  connecting  the  accused  with  the  offense 
diarged,  and,  If  It  were  true,  It  was  a  voy 
material  drcumstanoe  against  him.  The  ob- 
ject of  the  Instmctlfm  asked  for  and  refused 
was  to  Inform  tiie  Jury  that  they  must  be 
satisfied  that  the  Identity  of  the  knife  blade 
had  been  established  beyond  a  reasonable 
doubt  before  they  could  rely  upon  that  clr^ 
cnmstance  to  convict  the  accused.  The  in- 
struction does  not  state  that  unless  they  be- 
lieve that  the  drcnmstance  bi  question  was 
proved  beyond  a  reasonable  doubt  they  must 
acquit  the  accused.  It  only  cautions  thnn 
that  they  must  not  consider  It  as  evidence 
against  the  accused,  unless  so  proved.  If  It 
was  not  so  proved  the  Jury  ought  not  to  have 
rdled  upon  It  as  a  circumstance  lAowmg  his 
guilt  and  If  they  had  no  right  to  rely  upon  it, 
because  not  sufficiently  proved,  there  could  be 
no  objection  to  the  court's  so  Instructing  them. 
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Tt  was  the  duty  of  the  court  to  hare  glren  the 
Instruction  as  offered,  or  to  liave  given  a  gen- 
eral Ingtmctlon  that  every  material  circum- 
stance In  the  case  mnst  be  proved  beyond  a 
reasonable  doubt,  and  If  any  sndi  circum- 
stance was  not  proved  It  was  the  duty  of  tiie 
Jury  to  discard  such  circumstance  In  making 
op  their  verdict.  The  court  erred  in  refusing 
to  give  the  Instruction  asked  for,  and  for  that 
error  Its  judgment  must  be  reversed. 

The  court  gave  two  Instmctlws  to  the  jury, 
upon  motion  of  the  commonwealth,  to  which 
the  accused,  objected.  The  first  was  as  fol- 
lows: '  "The  court  instructs  the  Jury  that  the 
esdnslve  poss^ion  of  money  recoitly  stolen, 
nnaccompanied  by  a  reasonable  account  of 
how  the  possession  was  acquired,  creates  a 
presumption  that  the  possessor  Is  the  thitf, 
but  such  possession  is  not  prima  facie  evi- 
dence of  housebreaking."  It  is  well  settled  In 
this  state  tiiat  if  propery  be  stolen,  and  re- 
cently thereafter  be  found  in  the  exclusive 
possession  of  the  accused,  such  possession,  ot 
Its^f,  affords  sufficient  ground  for  a  presump- 
tion of  fact  that  he  was  the  thief,  and  In 
order  to  repel  sudb  presumption  It  is  incum- 
bent on  him,  on  being  called  upon  for  the 
purpose,  to  account  for  such  possession  con- 
sistently with  his  Innocence.  Price's  Case,  21 
Grat  846v  and  authorities  cited.  The  instruc- 
tion complained  of,  while  not  in  the  usual 
form,  we  think,  correctly  states  the  law. 

By  the  other  tnstmctlon  to  which  the  ac- 
cused objected  the  Jury  were  Informed  that, 
while  the  possession  of  stolen  goods  was  not 
prima  facie  evidence  of  the  housebreaking 
charged  In  the  indictment.  It  was  a  circum- 
stance which  they  might  consider.  In  connec- 
tion with  other  facts,  in  determlohig  whether 
he  was  guilty  of  that  offense.  This  instruc- 
tion was  not  to  the  prejudice  of  the  accused, 
and  is  fully  sostalued  by  the  decisions  of  this 
court  in  the  case  of  Walker  v.  Com.,  28  Grat. 
06I>,  and  Gravely  v.  Com.,  86  Va.  396,  10  S.  R 
431. 

The  Jury  brought  in  thetr  verdict  In  the  fol- 
lowing words:  "We,  the  Jury,  find  the  de- 
fendant, A.  P.  Porterfleld,  guilty  of  grand 
larceny,  as  charged  in  the  Indictment,  and 
fix  his  punishment  at  confinement  In  the  state 
penitentiary  for  the  period  of  two  years  and 
six  months."  This  verdict  was  amended  by 
the  nHumonwealth's  attorney  so  as  to  read  as 
follows:  "We,  the  Jury,  find  the  defendant, 
A.  F.  Fortvfleld,  guilty  as  charged  In  the 
iTlthln  indictment,  and  fix  his  punishment  at 
confinement  in  the  state  penitentiary  for  the 
period  of  two  years  and  six  months,"  and,  as 
amended  and  assented  to  by  each  member  of 
the  Jury,  was  received  by  the  court,  over  the 
objection  of  the  accused. 

The  practice  of  allowing  the  verdict  of  a 
Jury  to  be  put  in  form  In  aipen  court  Is  a 
pmpep,  and  In  many  cases  a  necennry,  prac- 
tice, but  the  amendment  made  in  this  v^dict 
was  not  as  to  a  matter  of  form,  but  of  sub- 
stance. By  the  verdict  returned  by  the  jury 
the  accused  was  acquitted  of  feloniously  en- 


tering the  barroom,  and  found  guilty  of  grand 
larceny.  By  the  amended  verdict  he  Is  found 
guilty  as  charged  In  the  indictment,  which 
embraces  both  the  offense  ol  entering  the 
barroom  and  of  grand  larceny.  The  fact  that 
the  jury  was  polled,  and  each  member  as- 
sented to  the  amended  verdict,  would  perhaps 
cure  the  IrregnlaHty;  but,  as  the  cause  has 
to  be  reversed  upon  other  grounds,  it  is  un- 
necessary to  decide  that  question,  and  we  are 
not  to  be  understood  as  racpressing  any  opin- 
ion up(m  It  The  proper  practice  in  such 
cases  is  for  the  trial  court  to  see  that  the 
verdicts  of  the  juries  are  put  In  proper  form 
before  they  are  discharged,  but  if  any  change 
In  the  substance  of  the  verdict  is  to  be  made, 
the  jury  should  be  sent  back  to  their  room, 
whete  they  can,  nntrammeled  by  the  presence 
or  inflnence  of  others,  find  sadb  verdict  a« 
they  deem  proper. 

Other  errors  are  assigned,  but  they  ate  not 
of  BufScient  importance  to  require  special  no- 
tice. 

The  judgmmt  of  the  corporaUon  conrt  of 
the  city  ot  Radford  must  be  revised,  Oe 
verdict  set  aside,  and  a  new  trial  awardedt  to 
be  had  in  accordance  with  the  vleira  npresa- 
ed  In  this  opinion. 


(»1  Va.  MS) 
nSHBURNE  et  al.  v.  ENGLBDOTD.1 
(Supreme  Oonrt  of  Appeals  of  Tltgliila.  June 

27,  1896.) 

DlBTSEBS  WarbaST— ACTtON  FOB  WltOHOTDI.  LSVT 
— DaUAOBB — JCDQHENT  AS  EviDBNCB. 

1.  In  order  that  a  judgment  may  be  evi- 
dence againat  a  party  In  another  suit  upon  a 
different  cause  of  action,  it  must  be  rend^ed  In 
a  proceeding  between  the  same  parties  or  thdr 
privies,  and  the  point  must  be  involved  in  bodi 
cases,  and  mnst  have  been  detennhied  upon  Its 
meritn. 

2.  In  an  action  for  damages  occasioned  by 
taking  out  a  distress  warrant  against  the  plain- 
tiff for  rent  dae  In  March,  1891,  jadgment  be- 
tween the  same  parties  in  an  action  of  unlaw- 
ful detainer,  rendered  in  November,  1890,  is 
no  evidence  as  to  whether  rent  was  due  at  the 
date  of  said  warrant. 

3.  Where  a  trespass  Is  committed  without 
fraud,  malice,  or  oppres^on,  or  other  spedal  ag- 
gravation, only  compensatoiy  damages  can  be 
given. 

4.  In  an  action  under  Code  1887,  S  2898,  for 
damages  on  account  of  an  illegal  distress  for 
rent,  the  declaration  alleged  that  defendant  lev- 
ied on  |075  of  eoods  to  aatiafy  a  daim  for  rent 
amounting  to  $400,  and  that  in  fact  Uiere  was 
no  rent  due,  and  that,  through  the  taking  of  the 
property,  plaintiff  incurred  expense  and  had  been 
deprived  of  great  gains  in  his  business,  and  had 
suffered  heavy  losses  therein.  Btld  that,  there 
being  no  allegation  showing  drenmstances  of  ag- 
gravation, only  compensatory  damages  could  be 
recovered. 

5.  Authority  given  to  an  agent  to  receive 
tenants  for  a  building,  receive  rents,  and  to  make 
contracts  for  repairs  and  insurance  does  not  an- 
thorlse  him  to  have  a  distress  warrant  levied  on 
a  lessee's  property. 

Error  to  circuit  court  of  city  of  Roanoke; 
Dupuy,  Judge. 


1  Reported  by  F.  S.  Eirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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The  pl^ntlfl  below  secured  a,  verdict  and 
judgment  against  tbe  defendants,  to  wbicb 
they  bring  error.  Beversed. 

Penn  &  Cocke,  Scott  &  Staples,  and  Smith 
&  King,  for  plaintiffs  In  error.  Grlffln  & 
Glasgow,  for  defendant  in  error, 

BUCHANAN,  J.  The  defendant  In  error 
brought  an  action  of  treiqiass  on  the  case 
against  the  plalntlfCs  In  error  in  the  circuit 
court  of  the  city  of  Boanoke.  to  recover 
damages  from  them  on  the  ground  that  they 
bad  sued  out  a  distress  warrant  and  had  It 
levied  upon  hie  property  for  rent  alleged  to 
be  due,  when  in  fact  there  was  no  rent  due 
and  in  arrears.  Upon  a  trial  of  the  cause, 
judgment  was  rendered  in  favor  of  the 
plaintiff  for  $4,000.  To  that  Judgment  the 
defendants  obtained  a  writ  of  error,  wliich 
Is  now  to  be  disposed  of. 

Many  errors  are  aesigned  to  the  action  of 
tbe  trial  court,  but  in  the  view  we  take  of 
the  case  It  will  be  unnecessary  tot  us  to 
dispose  of  all  of  them  in  det^. 

The  first  a»3lgnment  of  error  is  that  the 
trial  court  erred  in  admitting  In  evidence 
the  records  in  the  action  of  nnlawfol  de- 
tainer brought  for  the  recovery  of  tbe  leased 
premises,  for  tbe  rent  of  which  the  distress 
warrant  was  sued  out  The  parties  to  the 
writs  of  unlawful  detainer  and  the  parties 
to  the  action  of  trespass  were  the  same. 
The  records  in  the  unlawful  deitatner  cases 
were  objected  to  when  offered  in  evidence, 
but  the  objections  were  overruled  and  the 
records  admitted.  Afterwards  the  court  In- 
structed the  jary  that  they  could  not  con- 
fer these  records  as  evidence  In  fixing  the 
damages  in  the  case,  but  that  they  could 
consider  them  in  determining  the  question 
whether  or  not  any  rent  was  due  when  the 
distress  warrant  was  levied.  Admitting,  as 
Is  contended  by  the  connsd  of  the  defendant 
in  error,  that  the  question  whether  or  not 
any  rent  was  due  at  the  time  each  of  the 
actions  of  unlawful  detainer  was  instituted 
was  in  issue  In  those  cases,  still  those  rec- 
ords were  inadmissible  as  evidence  in  this 
case. 

In  order  that  a  judgment  may  be  evidence 
against  a  party  In  another  suit  ui>on  a  dlf- 
fwent  cause  of  action,  it  must  be  rendered 
iQ  a  proceeding  between  tbe  same  parties 
or  their  privies,  and  the  point  must  be  in- 
volved in  both  cases,  and  must  have  bem  de- 
termined upon  its  merits.  If  the  first  action 
is  disposed  of  upon  any  ground  that  does  not 
go  to  its  merits,  the  judgment  rendered  will 
not  conclude  the  party.  7  Rob.  Prac.  190; 
Bigelow,  Estop.  38,  39;   Black.  Judgm.  IS 

The  first  of  these  actions  of  nnlawf  ul  de- 
tainer was  instituted  tn  December,  1890. 
The  distress  warrant  was  taken  out  In 
Uarch,  1891.  Althongh  the  parties  do  not 
>gree  as  to  tbe  terms  of  che  lease,  there  Is 
00  question  that  It  was  for  at  least  one 
year,  beginning  In  Jun^  1890,  and  that  the 


rent  was  payable  monthly  In  advance.  The 
determination  of  the  unlawful  detainer  case 
brought  in  December,  1890,  admitting  that  the 
question  whether  or  not  any  rent  was  then 
due  was  Involved  In  that  case,  could  not 
possibly  determine  or  be  evidence  as  to  the 
the  question  whether  or  not  any  rent  was 
due  in  March,  1891,  nearly  three  months 
afterwards,  whea  by  the  terms  of  the  lease 
the  rents  became  dne  monthly  during  that 
period. 

The  second  action  of  unlawful  detainer 
was  Instltnted  In  May,  1891,  and  was  dis- 
missed before  the  appearance  of  the  defend- 
ants. There  was  no  disposition  of  It  upon 
its  merits.  By  It  nothing  was  determined 
or  condnded  between  the  parties.  These 
records  were  ther^ore  clearly  inadmissible 
in  evidence  for  the  purpose  for  which  the 
cotirt  allowed  them  to  be  introduced,  or  for 
any  other  purpose,  and  for  such  error  the 
judgment  complained  of  will  have  to  be  re- 
vised. 

Another  assignment  of  error  is  that  the 
damages  assessed  by  the  Jtuy  were  exces- 
sive. 

The  determination  of  that  question  will  re- 
quire an  examlnatlDn  of  the  declaration  and 
the  cbaractw  of  the  damages  that  could  be 
proved  under  It 

The  action  brought  was  not  for  malldous- 
ly  taking  out  a  distress  warrant  without 
probable  cause,  and  having  It  levied  upon 
the  plaintiff's  property  when  there  was  no 
rent  due,  but  It  was  sued  out  under  section 
2898  of  tbe  Code,  which  provides  that:  "If 
property  be  distrained  for  any  rent  not  dne, 
or  attached  for  any  r«it  not  accruing,  or 
taken  under  any  attachment  sued  out  with- 
out good  cause,  the  owner  of  such  property 
may,  in  an  action  against  the  party  suing 
out  the  warrant  of  distress  or  attachment, 
recover  damages  for  the  wrongful  seizure, 
and  also  if  the  property  be  sold,  for  the  sale 
thereto." 

The  declaration  alleges  that  the  '  rent 
claimed  to  be  due,  and  for  which  tbe  dis- 
tress warrant  was  taken  out,  was  $400; 
that  the  property  levied  on  was  of  the  value 
of  $075;  that  in  fitct  there  was  no  rent  due; 
and  that  by  reason  of  the  taking  of  the 
property  the  plaintiff  was  obliged  to  incur, 
and  did  incur,  great  expense,  and  has  been 
deprived  of  great  gains  in  his  business,  and 
has  suffered  and  sustained  great  and  heavy 
losses  therein. 

There  are  no  allegatloDS  in  the  declaration 
of  such  facts  as  would  show  that  the  alleged 
trespass  was  accompanied  by  circumstances 
of  aggravation,  nor  is  there  the  general  alle- 
gallon  ot  alia  enormia,  under  which  circum- 
stances of  aggravation  might  be  proved  as 
they  may  when  they  do  not  afford  a  substan- 
tial ground  of  action,  but  are  mere  Incidents 
to  the  trespass  complained  of.  Faulkner  v. 
Ald^wn,  Gilmer,  226,  227;  Peshlne  v.  Sbep- 
persim,  17  Orat  472,  473.  489.  Even  If  it 
were  tm^  as  contended  by  coimsel  of  de- 
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fendant  In  error,  that  tJie  warrant  of  dis- 
tress, the  writs  of  unlawful  detainer,  and  the 
threats  •  ot  breaking  np  bis  business,  were 
parts  of  a  scheme  to  drive  the  defendant  vat 
at  business,  the  frame  of  the  declaration 
would  not  allow  sacb  facts  to  be  proved  to.  or 
be  coilBldered  by,  the  jaiy.  When  a  trespass 
1b  committed  without  tmnd,  malice,  oppres- 
sion, or  oth'v  special  a£graTatlon  (and  this 
alleged  trespass  must  be  so  treated  under 
the  pleadings  In  the  cause),  the  object  of  the 
law  is  to  give  compensatlOD  for  the  injur; 
suffered,  and  damages  are  restricted  to  that 
object   Id.  at  page  484. 

Tested  by  this  rule,  the  damages  assessed 
by  the  Jury  were  plainly  excessive. 

As  the  Judgment  must  be  reversed  and  a 
new  trial  awarded  for  otha*  errors,  It  is  not 
necessary,  and  Is  perhaps  beet  for  us  not  to 
go  Into  a  detailed  statement  of  the  evidence 
to  show  that  the  damages  allowed  are  exces- 
sive. It  win  be  sufficient  to  s&y  that  the  evi- 
dence wholly  falls  to  show  that  the  damages 
which  were  the  natural  and  proximate  result 
of  the  trespass  complained  of  amounted  to 
the  sum  of  M^OOO,  and  tliat  the  Jury,  in  reach- 
ing their  verdict,  must  liave  been  influenced 
by  the  Improper  evidence  admitted,  and  by 
the  erroneoua  view  that  there  were  aggravat- 
ing circumstances  acctHnpanying  the  alleged 
trespass  which  they  had  the  right  to  consider. 

The  plaintiff's  Instructiou  No.  4  and  the  de- 
fendants' Instruction  No.  4,  which  were  glv^ 
and  the  defendants'  instructions  Nob.  8,  9, 
11,  and  12,  which  the  court  refused  to  give, 
all  referred  to  the  question  whether,  under 
the  contract  of  lease,  the  cost  of  the  perma- 
nent Improvements,  which  the  plaintiff  was 
auth(»*lzed  to  make,  was  to  be  treated  as  a 
set-off  against  the  rent,  or  whether  the  ten- 
ant had  the  right  to  appropriate  the  rent  aa 
it  became  due  to  the  satisfaction  and  payment 
of  the  cost  of  Improvements.  The  contract 
of  renting  was  not  reduced  to  writing.  The 
parties  differed  as  to  what  It  was.  The  plain- 
tiff claimed  that  he  was  authorized  to  make 
the  permanent  improvements  and  pay  for 
them  out  of  the  rent  as  It  became  due  from 
month  to  month.  The  defendants  claimed 
that  the  plaintiff  was  to  make  the  Improve- 
ments at  his  own  exiwnse  if  he  occupied  the 
leased  pn^erty  more  than  one  year,  and  If  he 
only  occupied  it  one  year,  then  the  defendants 
were  to  pay  for  the  improveraents. 

The  plaintiff's  Instruction  No.  4  correctly 
stated  the  law  If  the  Jury  were  satlsfled  that 
the  terms  of  the  contract  of  lease  were  as 
contended  for  by  the  plaintiff.  On  the  other 
hand,  the  Instruction  of  the  defendants  num- 
iKjred  4  was  a  correct  statement  of  the  law 
If  the  Jury  believed  that  the  terms  of  the 
contract  were  as  the  defendants  claimed. 
The  court  properly  gave  both  Instructions, 
and  properly  refused  to  give  the  defendants' 
■hisfmctloDS  Nos.  8,  9,  11,  and  12. 

The  court  did  not  err  in  refusing  to  give  In- 
struction No.  1(K  asked  for  by  the  defendant 
Coon. 


Instruction  No.  1,  given  for  the  defend- 
ants, conrectly  stated  the  law  that  the  de- 
fendants, nor  either  of  them,  were  liable  tor 
damages  In  this  case  unless  they  or  he,  ua 
the  case  might  be,  directed  or  approved  the 
proceedings  had  under  the  distress  wamnt, 
or  failed  to  repudiate  the  proceedings  after 
full  knowledge  thereof.  If  defendant  Coon 
desired  a  separate  Instruction  npom  tbl> 
point,  he  was  entitled  to  it,  as  he  had  put  In 
a  separate  plea,  but  the  Instruction  he  asked 
for  did  not  state  the  law  correctly,  and  was 
properly  refused. 

Another  error  assigned  Is  that  the  court,  in 
giving  an  Instruction  for  the  plaintiff,  as- 
sumed that  his  business  was  a  profitable 
one.  Instead  of  leaving  that  anestlmi  to  the 
Jury. 

The  language  complained  of  is:  "Yet  the 
Jury  may  consider  the  evidence  as  to  what 
the  profits  had  been  for  a  reasonable  time 
before  the  levy  of  the  said  warrant  of  dis- 
tress, In  det^mlnlng  the  character  and  ex- 
tent of  the  plaintiff's  Injury,  and  the  amount 
of  damages,  if  any,  to  which  the  plaintiff  Is 
entitled."  If  the  instruction  does  not  aasume 
that  the  defendants'  business  was  profita- 
ble. It  Is  at  least  ambiguous,  and  upon  the 
next  trial,  if  an  Instruction  be  requested  up- 
on the  same  point,  It  should  be  so  framed 
aa  to  leave  the  question  of  whether  the  busi- 
ness was  profitable  or  not  to  the  Jury. 

The  assignment  of  error  that  the  verdict  of 
the  Jury  did  not  respond  to  all  the  issues  In 
the  cause  cannot  be  sustained.  There  was 
only  one  issue  submitted  to  the  Jury,  and 
that  was  whether  the  defendants  were  guUty 
of  the  trespass,  alleged  in  the  declaratlmi. 
The  trespass  was  alleged  to  have  been  com- 
mitted by  them  Jointly.  Whether  they  plead- 
ed Jointly  or  separately  that  they  were  not 
guilty  did  not  change  the  Issue.  If  the  Jury 
found  all  guUty,  as  they  did,  the  verdict  was 
sufficient  as  they  found  It.  via.:  "We^  the 
Jury,  find  for  the  plaintiff,  and  aasess  his 
damages  at  $4,000."  If  they  had  found  that 
any  of  the  defendanto  were  guilty,  the  rer^ 
diet  should  have  been  for  the  plaintiff,  and 
damages  assessed  against  those  who  were 
so  found,  and  In  favor  of  such  defendant  or 
defendants  as  were  found  not  gidlty.  2  Tn^ 
BI.  Comm.  92. 

The  authority  given  by  the  defendants  to 
the  Fidelity  Trust  Company,  as  its  agent, 
"to  receive  tenants  for,  receive  rents,  make 
contracts  for  (and  pay  off  same)  repairs  to 
and  insurance  upon  said  building,  provided 
that  the  said  company  shall  not  lease  said 
building  or  any  port  thereof  for  more  than 
one  year  without  first  obtoinlng  the  consent 
of  the  majority  of  the  owners  to  Interest," 
did  not  authorize  that  company  to  take  out 
the  distress  warrant  and  have  It  levied  upon 
the  plaintiff's  property.  Mecbem,  Ag.  |  38ti. 
The  defendants'  instructiou  No.  1,  as  given 
by  the  court,  correctly  stated  the  law  as  to 
what  was  necessary  to  make  the  defendants, 
or  rither  of  them,  responsible  for  the  taking 
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ont  of  the  diatress  warraat  1^  the  Fidelity 
Tnist  Company. 

Whether  the  contract  of  lease  between  the 
piaiwHir  and  the  def wdanta  was  for  one  year 
or  for  llTe  years  la  not  material  in  determin- 
ing what;  If  any,-  damases  the  plaintiff  la 
entitled  to  In  this  case,  and  as  the  aueatlon 
Involved  la  an  important  one^  and  It  la  not 
necessary  to  dedde  it  in  order  to  dispose  of 
this  case,  we  express  no  opinion  upon  It 

^thout  expressing  an  opinion  upon  other 
qnestloiw  discussed  In  the  petition  and  brief 
of  the  plaintiffs  in  error,  and  which  may 
not  arise  npmi  another  trial,  the  judgment 
must  be  reversed,  the  verdict  set  aalde,  and 
a  new  trial  awarded  to  be  bad  in  accordance 
with  this  opinion. 


(n  Ta.  SM> 

LANOHOBNB  t.  RICHMOND  OITT  BT. 

CO.i 

(SiQ>Teme  Oonrt  of  Appeals  of  Tlr^ids.  April 

18.  1895.) 
Ahk^vdino  Pleapisgs  at  Trial. 
Where,  ta  an  action  against  a  railroad 
company  for  pusonal  injuiy,  after  plaintiff*! 
eridmce  was  in.  defendant  introdncea  written 
evidence  which  showed  that  at  the  time  of  the 
accident  the  property  and  franchise  of  defend- 
ant was  owned  by  another  company,  tlie  re- 
fasal  to  allow  plaintiff  to  amend  the  writ  and 
declaration  so  as  to  show  that  the  two  compa- 
nipfi  were  the  same  was  error,  as  Code  188T,  | 
3384,  aotborizes  the  court  to  allow  amendments, 
where  there  la  a  variance  i>etween  the  alleBa- 
tions  and  the  proof,  In  order  to  promote  justice. 

Error  to  circuit  court  of  city  of  BIcbmond; 
B.  K.  Wdlford,  Judge. 

Action  for  personal  Injuries  by  Charles  M. 
LaogbtH^e,  an  Infant,  by  bis  guardian, 
against  the  Richmond  City  Railway  Com- 
pany. Defendant  had  Judgment,  and  plaintiff 
brings  &Tor.  Reversed. 

James  Lyons  and  W.  P.  De  Sauasure,  for 
pl^tiff  in  error.  Wyudbam  R.  Meredith  and 
Chilstian  St  Christian,  for  defendant  in  error.) 

BUCHANAN,  J.  This  case  was  decided  by 
Oils  court  at  Its  March  term,  18M,  and  the 
judgment  of  the  circuit  court  of  the  city  of 
BIcbmond,  to  which  the  writ  of  error  was 
awarded,  was  reversed.^  A  rehearing  was 
granted,  and  Id  this  way  the  case  is  again  be- 
fore this  court 

In  the  year  1890  the  plaintiff  In  error 
brought  an  action  of  tre^nss  on  the  case 
against  the  Richmond  Railway  Company,  In 
the  circuit  court  for  the  city  of  Richmond,  to 
recover  damages  for  Injuries  alleged  to  have 
been  done  hlra  by  the  defendant  company 
while  traveling  as  a  passMger  on  Its  road. 
The  case  was  tried  In  the  year  1891,  and  a 
verdict  and  judgment  rendered  In  favor  of  the 
defendant 

There  are  several  assignments  of  error,  but, 
in  the  view  we  take  of  the  case,  It  will  only 

1  Bcraorted  by  F.  8.  Klrkpatrick,  Bsq.,  of  the 
Lynchonrg  bar. 
>  Thue  waa  no  o^nion  filed. 


be  necessary  for  us  to  otmalder  one  of  them, 
and  lhat  Is,  did  the  court  err  In  overruling 
the  plaintiff's  motion  to  am«id  his  pleadlnga 
during  the  trial  ot  the  cause? 

Attes  the  plaintiff  had  introduced  his  evi- 
dence, which  tended  to  dww  the  hijurles  done 
him,  and  bis  right  to  recover  damages,  the 
defendant  introduced  certain  written  evi- 
dence, which  tended  to  show  that  the  defend- 
ant, the  BIcbmond  01^  Railway  Cmninny, 
had  become  the  owuer>  by  purchase,  of  the, 
property,  rights,  and  franchises  of  the  BIcb- 
mond Ballway  Company^  the  corporatlmi 
owning  and  operating  the  street  railway  at 
the  time  the  Injury  cnnplained  of  was  6oae, 
and  that  it  waa  not  reapuisible  to  the  plain- 
tiff for  the  injnrlea  done  him.  The  plaintiff, 
after  offeriiv  in  evidence,  in  rebuttal,  an 
older  deed  of  trust  upon  a  portion  of  the  pn^ 
erty  of  the  Richmond  Ballway  Company  than 
the  trusts  under  which  its  property  had  been 
sold,  as  claimed  by  the  defendant,  moved  the 
court  to  allow  him  to  amend  the  writ  and 
declaiatton  in  the  caae.  The  object  o€  the 
amendment  which  he.asked  to  be  allowed  to 
make  was  to  put  in  iasne  the  questlcm  wheth- 
er or  not  the  Richmond  Railway  Company 
and  the  Bichmond  Oity  Ballway  Ctnnpany 
w«e  (me  and  the  same  corporation,  hnown 
by  both  names.  There  was  no  allegation  In 
the  dedaratiw  that  anch  was  the  fact  The 
counsel  for  the  defendant  insist  that  itroof 
was  admissible  to  show  such  Idoitlty  without 
sucb  an  allegation,  and  that  there  was  no 
necessity  for  the  amendment  If  it  were  other- 
wise proper,  which  they  deny.  That  view 
cannot  be  aostained.  The  evidence  must  be 
confined  to  the  issues  made  by  the  pleadlnga. 
This  is  the  geiural  and  well-settled  role;  But 
for  the  eameatnesB  of  counsel  in  pmrnting 
the  opposite  view,  we  would  not  consider  it 
necessary  to  cite  authority  upon  this  quea* 
tlon.  A  corporation  may  be  known  by  sev- 
&eal  names,  as  well  as  a  natural  pfsnoa,  and 
a  recovwy  may  be  had  against  tt  in  Its  true 
name,  provided  Its  identity  "be  avnred  In 
pleading,  and  apparent  In  proof."  In  M& 
Gregor  v.  Implement  Co.,  72  Iowa,  143,  88 
X.  W.  464,  it  was  held,  in  an  actlim  on  an 
account,  that  the  value  of  services  rendered 
to  one  corp<»ation  cannot  be  recovered  in  a 
suit  agaliut  another  corporation  on  the  ground 
that  the  two  corporations  are  identical,  and 
that  there  was  only  a  change  of  name,  unless 
the  fact  ttiuB  relied  upon  Is  distinctly  alleged 
in  the  plaintiff's  pleading.  Ang.  &  A.  Corp. 
§  234;  2  Beach,  Prlv.  Corp.  §  804;  Daniel, 
Neg.  Inst  I  399;  4  Am.  &  Eng.  Bnc  Law, 
204,  note  3. 

When  the  motion  to  amwd  was  made  there 
was  a  vaiiance  betweoi  the  allegation  and 
the  proof,  and  unless  the  amendment  was 
allowed,  and  the  plaintiff  givai  an  oppor- 
tunity to  show  the  identic  of  the  Bichmond 
Railway  Company  and  the  Bichmond  City 
Railway  Company,  he  must  fall  in  his  action. 
Section  3384  of  the  Code  provides  that,  "If 
at  the  trial  of  any  action  there  appears  to  be 
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a  Tariance  between  tlie  erldence  and  aU^^- 
tions,  or  recitals,  the  court  if  It  CMialder  that 
snbsbintlia  Justice  will  be  promoted,  and  that 
the  opposite  party  will  not  be  pr^ndlced 
thereby,  may  allow  the  pleadings  to  be 
amended  on  such  terms  as  to  the  payment  of 
costs,  or  postponement  of  the  trial,  w  both  as 
It  may  deem  reasonable." 

Statutes  allowing  amendments  are  faTored, 
and,  although  resting  In  the  sound  discretion 
of  the  court,  the  authorities,  without  excep- 
tion, it  is  said,  declare  ttiat  snch  statutes  are 
ronedtaU  and  must  be  cwistmed  liberally. 
Bnc  PI.  &  Frac.  516,  017.  Section  3381  of 
the  Code  was  clearly  intended  to  provide  for 
such  cases  as  the  oa&  under  consideration. 
By  allowing  the  pleadings  to  be  amended  so 
as  to  put  in  issue  the  idoitity  of  the  Richmond 
Railway  Company  and  the  defendant  com- 
pany, the  whole  ctmtroversy  betweoi  the  par- 
ties couM  bare  been  settled.  By  refnalng  It 
the  court  compelled  the  plaintift  to  take  a 
nonsuit,  or  to  submit  to  a  verdict  In  favor  of 
the  defendant,  not  upon  the  malts  of  the 
case,  but  because,  as  It  appeared  from  the 
evidence  then  before  the  Jury,  one  corpora- 
tloo  had  done  the  injury  complained  of,  and 
another  corporatl<Mi  had  been  sued;  and  that, 
too,  when  the  plalntllf  was  Insisting  that  this 
was  not  the  fact,  but  tliat  they  were  one  cor- 
poration known  by  both  names,  and  asking 
the  court  for  leave  to  amend  his  dedaratlra, 
that  he  might  have  an  oppcotunlty  to  Intro- 
duce evidence  to  show  it.  These  la  no  sug- 
gestion <rf  laches  on  the  part  of  the  plaintiff 
in  not  amending,  oc  asking  leave  to  amend, 
his  pleadings  earlier.  Neither  does  it  appear 
that  the  defendant  would  have  been  preju- 
diced thereby,  except  la  being  prevented  from 
taking  advantage  of  the  variance  between 
the  Reading  and  proof  In  the  cause,  which  ad- 
vantage it  was  one  of  the  expressed  objects 
of  section  3384  of  the  Code  to  prevat 

The  circuit  court,  we  think,  erred  In  refus- 
ing to  allow  the  declaration  lu  the  case  to  be 
amended,  and  tor  that  error  Its  Judgment  wUl 
hare  to  be  revorsed,  the  verdict  set  aside, 
and  a  new  trial  awarded,  with  leave  to  the 
plaintiff  to  amend  his  declaration.  And  as 
the  evidence  may  be  different  upon  the  next 
trial,  upon  the  amended  pleadings,  it  Is  un- 
necessary to  pass  upon  the  other  asBignments 
of  error,  whI<A  are  based  upon  the  court's  ac- 
tion in  giving  and  refusing  Instmctlwa. 


(81  Va.  6U) 

RBNSGH  V.  ROANOKE)  COLD  STORAOB 

CO.i 

(Supreme  Court  of  Apoeals  of  Vlrr^nla.  June 

20.  1895.) 

AoTiOK  roK  Libel  —  Special  Dahagbb  —  Ikjitbt 

TO  BCBINBSS— FhIVILEGBU  COHUUNlOATIOMa 

— 'EsARSAT  EviuBKCB— Res  Gbstab. 
1.  Where  the  only  special  damage  dalmed 
In  an  action  of  UbPl  is  for  a  loss  of  cnstomerB, 


1  Reported  by  F.  S.  Kirlcpatrick,  Esq.,  of  the 
Lynchburg  tiar. 


but  no  names  of  cnetomera  are  pleaded,  there 
can  be  no  proof  of  the  loss  of  particular  custom- 
ers. 

2.  The  defendant  notified  a  hotel  company 
to  hold  ba(^  $312  owing  by  the  latter  to  plain- 
tiff, that  being  the  amount  due  by  him  to  the 
defendant  for  meat  furnished  to  the  hotel  on  the 
faith  of  receiving  the  money  from  the  latter, 
"aod  Dpon  your  [hotel's]  aMorance  that  yonr 
company  would  see  It  paid;  hence  yon  are  noti- 
fied, as  a  protection  to  youreelf,  not  to  pay  thf 
sum  over  to  any  one"  but  the  defendant.  Mdd 
that  tills  was  a  privil^ed  communication. 

8.  An  admlBsioD  by  the  general  manager  ol 
a  defendant  in  a  libel  suit,  made  two  weeks  aft- 
er thealleged  libel,  that  his  company  had  no  right 
to  stop  plaintiff's  money,  and  that  tiie  letter  had 
been  written  to  injure  the  plaintifTB  business,  is 
not  competent  evidence,  being  hearsay,  and  too 
far  removed  in  time  from  the  writing  to  be  part 
of  the  res  gestae. 

Error  to  circuit  court  of  city  of  Roanoke; 
Dupny,  Judge. 

Action  by  N.  Eensch  against  the  Roanc^ 
Cold  Storage  Company  for  libel.  To  a  Judg- 
ment in  favor  of  defendant,  .plaintiff  brings 
error.  Affirmed. 

Wright  &  Hoge,  fbr  plaintiff  In  error.  Penn 
&  Cocke,  for  d^endant  In  error. 

HARRISON,  J.  This  Is  an  action  for  Ubd 
under  tbs  statute,  which  Is  set  forth  In  the 
Code  in  sectlMi  2897.  The  f(dlowln«  letter 
constituted  the  tm^  of  s^d  action:  "To  the 
Virginia  Company:  Ton  are  herein  notified 
to  hold  out  of  any  funds  due  by  you  to  Mr. 
N.  Rensch,  of  Roanoke,  the  sum  ot 
b^ng  the  amount  due  by  him  to  the  Roanoke 
Cold  Storage  Company  for  meat  furnished  to 
you  on  the  faith  of  receiving  the  money  ftom 
you,  and  upon  your  assurance  that  your  com- 
pany would  see  it  paid;  bence  you  are  noti- 
fied, as  a  protection  to  yourself,  not  to  pay  the 
sum  over  to  any  tme  but  thta  cwnpany. 
[Signed]  Roanoke  Cold  Stwage  Company. 
By  Herman  Cruder,  President  Roanoke, 
Va..  Nov.  2lBt  ISM." 

,  It  appears  from  the  record  that  fhe  plain- 
tiff In  error,  N.  Rensch,  was  a  butcher  In  the 
city  of  Roanoke,  and  furnished  the  Hotel  Ro- 
anoke, wlilch  was  owned  by  the  Virginia  Com- 
pany, with  meats,  and  that  he  procured  the 
meats  thus  furnished  from  the  Boan<Ae  G<^ 
Storage  Con^wny. 

The  declaration  diargea  that  the  defendant 
wrote  and  published  the  letter  referred  to, 
falsely,  maliciously,  and  with  the  intention 
to  hisult  the  said  plaintiff;  that  the  words 
used  were  scandalous,  malicious,  defamatory, 
tijiA  Insulting,  and  from  their  common  accepta- 
tion are  construed  as  Insults,  and  tend  to 
violence  and  a  breach  of  the  peace;  and 
tliat  by  the  means  thereof  he  has  be^  great- 
ly Injured  and  damaged  in  lils  good  name, 
fame,  and  credit,  and  brought  In  public  scan- 
dal, infamy,  and  disgrace  wltti  and  among 
his  neighbors,  Insomnch  that  those  who  for- 
merly dealt  with  him  refuse  to  have  uxj 
further  bustness  transactions  with  him. 

If  any  special  damage  Is  dalmed  In  the  dec- 
laration, it  is  tar  loss  of  customers.  There 
Is  no  person  mentioned  In  the  declaration 
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whose  custom  tb^  plaintiff  has  lost;  and 
there  can  be  no  proof  rectived  except  as  to 
those  named  In  the  declaration.  Newell, 
Detam.  p.  780,  I  26.  Tii&ce  Is  no  evidence, 
howerer,  In  the  record  sbowlng  any  loss  of 
customers  by  the  plaintiff,  nor  is  there  evi- 
dence tending  to  sustain  the  swe^ing  charge 
of  wrong  and  li^nry  alleged  to  have  been 
BDff«ed  by  falm.  The  cotirt  below  properly 
held  tbat  the  lett«  comidatned  of  was  a  prlv- 
Ileged  communication,  and  proiterly  submitted 
to  the  Jury  the  qaestlon  whether  the  defend- 
ant had  been  gnfl^  of  malice  in  Its  publica- 
tion. The  Terdlct  returned  was  for  the  de- 
fendant There  Is  no  l^al  evidence  In  the 
record  to  suggest  malice  In  publishing  this 
letter.  The  cmly  testimony  on  the  subject 
is  that  frf  Mr.  Herman  Crueger,  the  president 
Hi  the  Roanoke  OcAA  Storage  Company,  who 
says  tiiat  he  hard^  knew  fbe  plaintiff  pez^ 
sonally,  and  did  not  then  have,  and  had  neTer 
had,  any  ni  wlU  against  him;  that  be  had 
00  purpose  In  writing  the  letter  but  to  collect 
the  money  be  beHeved  to  be  due  the  com- 
pany. 

The  idalntlff  assigns  as  enxH:  that  the  court 
bdow  ezduded  from  the  consideration  of  the 
Jury  the  testimony  of  J6ba.  H.  Wright  This 
witness  testified  that,  seretal  weeks  after  the 
letter  was  written,  he  had  a  oonrersatlon 
with  H.  D.  Coyner,  tbe  general  manager  of 
the  defendant  company,  In  which  said  Coy- 
ner admitted  that  his  company  bad  no  right 
to  stop  the  plalntltrs  money  In  the  bands  of 
the  Virginia  Company,  and  that  the  purpose 
in  writing  the  letta  was  to  cause  the  Hotel 
Boant^  to  stop  dealing  with  Bensdi.  This 
eridence  was  hearsay,  and  properly  excluded. 
If  these  alleged  adzolsslons  were  tme,  and 
properly  proven,  It  could  not  be  considered 
as  evidence  agidnst  the  dtfendant  company, 
because  they  were  made  several  weeks  after 
the  lett^-  complained  of  was  written,  and 
such  evidence  to  be  admissible  must  form 
part  of  the  res  gestae.  Ballroad,Co.  v.  S^- 
ers,  26  Orat  32& 

A.  further  assignment  ot  eaac  Is  tJie  refusal 
of  the  court  to  give  five  Instructions  offered 
by  the  plaintiff.  There  was  no  evidence  up- 
on which  to  base  the  instructions  asked  tor, 
and  they  were  properly  refused. 

The  two  lnstracti(»ui  given  by  tbe  court 
correctly  eocpounded  tbe  law  of  the  case,  and 
were  aU  it  was  {ffoper  to  give. 

Tbe  def«idant  in  tbe  court  bdow  donurred 
to  tbe  declaration,  and  tbe  demurrer  was 
overruled.  It  Is  insisted  tbat  this  was  error. 
This  raises  the  question  of  the  right  to  hold 
a  corporation  responsible  for  libel  under  our 
statute  as  at  common  law,  for  tbe  reason  tbat 
a  corporation  cannot  be  guilty  of  the  offense 
for  whtcb  this  statute  Is  intended  to  afford  a 
remedy.  Tbe  view  already  taken  of  this  case 
makes  It  unnecessary  to  consider  this  ques- 
tion. 

Tha*e  is  no  merit  In  the  case  presented  by 
tbe  plaintiff  In  error,  and  tbe  judgment  of  tbe 
circuit  court  is  afllrmed. 


ROBERTSON  v.  COMMONWEALTH.i 
(Snpi«ffie  Court  of  Appeals  of  Virginia.  June 
20,  1885.) 

FeOS&CUTION  TOB  MottDEK— Evn>BNOB—  CiSCBBD* 

niNO  WiTSBBS— Review  on  Appeal. 

1.  It  is  proper  to  refuBe  to  allow  a  witness 
for  the  defense  to  contradict  a  witness  for  the 
commonwealth  who  states  that  another  witness 
for  the  commonwealth  bad  not  told  him  that  he 
could  not  tell  the  same  tale  be  had  told  before 
the  Justice,  as  this  Introduces  a  purely  collateral 
Issue. 

2.  On  an  assiecment  of  error  based  on  a 
refusal  to  set  aside  the  verdict  as  contrary  to 

law  and  evidence,  the  case  on  appeal  stands  as 
upon  a  demurrer  to  the  evidence,  and  the  judg- 
ment  will  be  reversed  only  If  the  jury  plainly  de- 
cided a^iost  the  evidence,  or  without  evidence. 

3.  Defendant,  while  returning  from  church 
with  deceased  and  othera,  in  the  nighttime,  be- 
came quarrelsome  and  profane,  and  finally  got 
into  a  fiebt  with  deceased,  during  which  he  gave 
deceased  a  mortal  wound.  It  did  not  ai^ear 
whetb^  deceased  atmck  the  first  blow,  but  it 
i^peared  that  he  did  not*  have  a  deadly  weapon 
in  his  hand.  A  few  minutes  Iiefore.  defendant 
had  remarked  tbat  his  knife,  with  which  he  cut 
deceased,  "had  never  gone  back  on  him  yet." 
SM,  tbat  a  verdict  of  murder  In  the  second  de- 
gree would  not  be  disturbed. 

Error  to  circuit  court;  E'ranklln  county; 
George  D.  Peters,  Judge. 

Joseph  B.  Robertson  was  found  guUly  of 
murder  In  the  second  degree,  and  brings  er^ 
ror.  Affirmed. 

Anderson  &  Hairston,  plaintiff  In  error. 
R.  Ol^lor  Scott,  Atty.  Gen.,  for  the  Oommon- 
wealtb. 

CARDWELL,  J.  Joseph  B.  Robertson,  un- 
der an  indictment  in  tbe  county  court  of 
Franklin  county  for  tbe  murder  of  Malcolm 
Cundiff,  was  on  November  9,  1893,  convict- 
ed of  murder  In  the  second  degree,  and  sen- 
tenced to  the  penitentiary  for  a  term  of  eight 
years.  From  tills  Judgment  of  the  county 
court  a  writ  of  error  was  obtained  to  this 
court  having  been  refused  by  the  circuit 
court  of  Franklin  county.  The  three  bills  of 
exceptions  to  tbe  rulings  of  the  trial  court 
are  very  Imperfectly  and  Irregularly  prepar* 
ed,  and  in  such  a  manner  tbat  we  cannot  say 
that  tbe  evidence  at  tbe  trial  la  properly  be- 
fore this  court;  but,  as  an  examination  of 
the  evidence  does  not  affect  tbe  result  of  our 
consideration  of  tbe  case,  we  will  take  no 
further  notice  of  tbe  irregularity. 

The  first  exception  is  to  tbe  ruling  of  the 
trial  court  In  refusing  to  allow  John  Hunt 
a  witness  for  tbe  defense,  to  contradict  a 
witness  for  tbe  commonwealth  who  stated 
that  another  witness  for  the  commonwealth 
bad  not  told  him  that  be  could  not  tell  the 
same  tale  be  bad  told  before  tbe  Justice. 
This  evidence  was  an  attempt  to  prove  a  mat- 
ter purely  collateral  and  Irrelevant  to  the  is- 
sue, and  was,  In  our  opinion,  properly  reject- 
ed by  tbe  court 

Second.  Exception  Is  taken  to  tbe  action  of 
tbe  court  In  overruling  tbe  prisoner's  motion 

1  Reported  by  F.  S.  Kbrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 
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In  arrant  of  Jndgm^t  on  the  ground  that 
there  was  error  apparent  on  the  face  of  the 
record,  and  it  Is  In  this  blU  of  exceptions  that 
the  evidence  at  the  trial  Is  certified,  and  no 
reference  la  made  in  the  third  bill  of  ex- 
ceptions to  this  bill.  We  have  been  unable  to 
find  the  alleged  errors  apparent  on  the  face 
of  the  record.  Therefore,  this  exception  is 
without  merit 

The  third  and  last  bill  of  CEceptlona  Is 
to  the  ruling  of  the  court  In  refusing  to  set 
aside  th9  verdict  of  the  ixay  as  contrary  to 
the  law  and  the  erldoice.  The  case  stands 
bttre  as  upon  a  demurrer  to  the  common- 
wealth's evidence  (section  3484  of  the  Code, 
as  amended),  and  this  court  will  set  aside 
a  verdict  on  such  a  motion  only  In  a  case 
where  the  Jury  have  plainly  decided  against 
the  evidence,  or  without  evidence.  Bloaser 
T.  Harshbarger,  21  Grat.  214,  and  cases  cit- 
ed; Cash  Com.  (Va.)  20  Grat  893;  and 
Nicholas  V.  Com.  (Va.)  21  S.  B.  368,— the  two 
last  cases  decided  by  this  court  at  a  recent 
term.  The  evidence  In  this  case  shows  that 
the  plaintiff  In  error,  with  a  number  of  oth- 
ers^ Including  the  deceased,  was,  In  the  night- 
time of  the  13th  of  Augusi  1893,  going  from 
preaching  at  Doe  Kun  church  or  schoolhoase. 
In  Franklin  county;  that  lie  was  cursing 
and  swearing  at  the  crowd,  and  particularly 
trying  to  create  a  difficulty  with  one  John 
Altic;  that  he  (the  plalntlET  in  error)  continued 
with  the  crowd  beyond  the  road  that  he 
usually  went  to  his  own  home,  and  continued 
to  curse  and  swear  In  a  violet  manner,  and 
finally  pulled  off  bis  coat,  and,  with  profane 
language.  Invited  a  difficulty  with  any  and 
every  man  in  the  crowd;  that  the  deceased 
was  only  heard  to  ask  him  to  stop  cursing 
and  swearing;  and  that  when  he  did  this  a 
difficulty  began  between  plaintiff  In  error  and 
the  deceased,  which  terminated  In  a  brief 
space  of  time,  but  not  before  the  plaintiff 
in  error  had  rent  the  left  breast  of  deceased's 
vest,  cut  through  the  crown  of  his  hat  with 
a  knife,  or  some  sharp  Instrument,  and  in- 
flicted a  ghastly  wound  upon  his  neck,  from 
which  he  died  within  a  week.  Pi-om  this 
testimony  there  can  be  no  doubt  but  that, 
when  the  difficulty  was  Invited  by  the  plain- 
tiff In  error,  he  had  his  knife  ready  for  use. 
and  began  to  use  It  from  the  first,  and  not, 
as  claimed,  in  self-defense.  He  had  but  a 
few  minutes  before  spoken  of  his  knife,  and 
said,  that  "it  had  never  gone  back  on  him 
yet"  It  is  true  that  the  evidence  in  the  case 
Is  conflicting,  especially  so  as  to  whether  or 
not  deceased  struck  the  first  blow;  but  If 
this  be  granted,  the  evidence  falls  to  show 
that  he  had  a  deadly  weapon  In  his  hand,— 
it  shows  the  contrary,— and  utterly  falls  to 
show  tliat  the  plaintiff  In  error  had  reason- 
able grounds  to  fear  any  great  bodily  Injury 
when  he  Indicted  the  fatal  cut  For  these 
reasons,  we  are  clearly  of  the  opinion  that 
there  Is  no  error  in  any  of  the  mtlngs  of  the 
county  oourt  of  Franklin  county,  and  its 
Judgment  must  be  affirmed. 


CnVa.  661] 

ASBBRRT  et  al.  t.  CITT  OF  EOANOKK-i 

(Snpieme  Court  of  Appeals  of  Tiigtnlo.  Jone 
27,  189S.) 

CONStmmOHAL  IjAV  —  ASSBBBMBNTfl  POK  FcBUO 
btPBOVEHBITTB— PSBSOSAL  DbBT. 

Section  7  of  chapter  3  of  the  charter  of 
Roanoke,  in  bo  far  aa  it  aatborizes  the  creation 
of  a  personal  debt  ag^nst  property  holders  for 
the  amount  of  assesaments  for  local  improve- 
ments, and  which  debt  may  be  enforced  by  bill 
in  chancery,  suit,  or  motion.  Is  uncoastitntianaL 

Error  to  circuit  court  of  d.tj  of  Boanoke; 
Dupny,  Judge, 

A.  B.  Asbeny  and  others  bring  error  to  a 
Judgment  against  Oiem  and  In  favw  of  the 
city  of  Roanoke.  Reversed. 

Scott  &  Staples,  Phlegar  &  Johnson,  and 
W.  W.  Bakeley,  for  plaintiffs  in  error.  W. 
A.  Olaagow,  Jr^  for  defendant  In  error. 

GARDWELL,  J.  This  was  a  motion  under 
the  statute,  in  the  ooort  below,  for  a  Judg- 
ment a^ninst  A.  S.  Aabeny  and  J.  W.  Coon, 
plaintiffs  in  error  here,  f6r  the  sum  of  (101.75; 
being  the  amount  assessed  against  them  as 
ownoB  of  a  lot  of  land  situated  on  Campbell 
avenue,  in  the  dty  of  Boanoke,  <»  account  of 
the  costs  of  paving  Oampbetl  avenue.  Jndg- 
mmt  was  awarded  tiie  city  c£  Rouioke,  In  tba 
trial  court,  for  the  anunmt  daimed  In  the  no- 
tice, and  to  this  Judgmmt  a  writ  of  enm  was 
awarded  the  defendants  by  this  court 

As  ihiE  action,  as  we  have  seen,  was  brought 
to  recover  a  personal  Judgment  against  the 
defendants  for  the  amount  assoned  against 
them,  or  their  property  on  Gamphell  avrane, 
and  not  to  eatocce  a  Uen  on  die  property  by 
virtue  of  the  assessment  the  sole  qnesttmi 
upon  which  the  case  Is  to  be  disposed  of  here 
Is  whether  or  not  section  7  of  cfaapta^  8  of 
the  charter  of  Boanoke  city,  which  authorises 
the  creation  of  a  personal  debt  affilnst  the  de- 
fendants for  the  amount  assessed  against 
them  on  account  of  the  cost  of  paving  Camp- 
hell  avenue  in  fWnt  of  thehr  proper^,  and 
which  lien  or  debt  may,  under  said  section  of 
the  charter,  he  enforced  by  a  bill  in  chancery, 
suit,  or  motion,  is  a  constltntlcmal  and  valid 
act  of  legislation. 

Section  7,  c.  3,  of  the  chart»  of  the  city  ot 
Roanoke,  is  as  follows:  "Whenever  any  new 
street  shall  be  laid  out,  or  street  paved  or 
graded,  culverts  or  sewers  built,  or  any  other 
public  Improvements  whatsoever  made,  the 
council  shall  determine  what  portion,  If  any, 
of  the  expense  thereof  shall  be  paid  out  of  the 
city  treasury,  and  what  portion,  If  any,  by 
the  owners  of  the  real  estate  benefited  there- 
by; and  for  whatever  amount  the  council 
shall  decide  shall  he  paid  by  the  ownos  of 
the  real  estate  boxmdlng  and  abutting  on 
said  street  or  benefited  by  any  such  improve- 
ments, an  assessment  shall  be  levied  by  the 

1  Reported  by  F.  S.  Kh^trick,  IBan^  of  the 
Lynchburg  bar. 
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eonncfl  hy  the  front  foot  bounding  or  abntting 
or  benefited  as  aforesaid,  which  satd  assess- 
ment  shall  be  payable  within  ninety  days 
from  the  date  It  la  made,  and  shall  be  a  lira 
iqiKm  the  property  upon  which  It  Is  assessed 
from  the  date  of  such  assessment,  and  shall 
also  be  a  posonal  debt  of  the  owno:  of  the 
property,  which  Uen  and  debt  may  be  en- 
forced a  Mil  in  cbancaty,  sul^  or  motUoi; 
•  •  •,»' 

Tke  question  of  personal  liability  for  local 
aaaessments  is  a  new  one  in  Virginia.  In 
fact,  it  baa  been  raised  and  dlscnssed  In  but 
few  of  the  states  of  the  Union,  and  Is  consid- 
ered as  not  well  settled  even  In  those  states. 
24  Am.  &  Eng.  Bnc.  Law,  77. 

It  Is  argued  by  the  learned  counsel  tor  the 
dty  of  Boanoke  that  by  Inference  to  be  drawn 
from  the  opinion  of  this  court,  by  Lewis,  P., 
in  Green  r.  Ward.  82  Va.  824,  the  court  has 
determined  that,  where  the  charter  of  a  city . 
plainly  permits  the  assessment  for  local  Im- 
pnnrements  to  be  made  a  i>ersonal  charge  up- 
on the  abutting  lot  owner,  the  authority  to 
do  so  cannot  be  questioned,  but  we  do  not 
understand  that  such  an  inference  cau  be 
rightly  drawn  from  that  decision.  The  only 
language  used  by  the  learned  judge,  In  the 
opinion  dellTered  In  that  case,  tending  to  war- 
rant this  Inference,  is,  "In  no  case,  therefore, 
can  such  an  assessment  be  held  a  personal 
charge,  except  where  plainly  permitted  by 
legldatire  auth<Hlty,  and  there  is  no  such  au- 
thority In  the  present  case";  that  is  to  say, 
that  the  charter  of  the  dty  of  Alexandria, 
under  which  the  case  then  under  considera- 
tion arose,  did  not  confer  the  authority.  But 
lost  preceding  the  language  of  Lewis,  P., 
quoted,  he  clearly  indicates  that  such  a  provi- 
sion In  the  charter  would  have  met  with  little 
faror  with  the  court,  and  would  have  been 
regarded  as  producUve  of  hardship  and  injus- 
tice, and  Tiolative  of  the  prindple  upon  which 
local  assessments  are  made. 

It  is  furtbenn<we  argued  In  support  of  this 
proTision  of  the  charter  of  Boanoke  that  the 
right  conferred  to  enforce  the  local  assess- 
ments made  In  that  city  for  Improving  the 
streets,  against  the  abntting  lot  owner,  as  a 
personal  charge  or  debt,  Is  only  an  additlcmal, 
conTeciCTt,  or  more  expeditious  remedy  for 
the  collection  of  such  assessments.  Can  such 
a  conteutlon  be  maintained,  and  is  this  the 
only  effect  of  that  provision  In  the  charter? 
We  think  not.  In  our  opinion,  when  the  leg- 
islative act  authorizes  the  authorities  of  the 
dty  to  create  a  personal  charge  or  debt 
against  an  abntting  lot  owner  for  the  assess- 
ment levied  upon  his  property  for  the  entire 
cost  of  improTements  to  the  street  In  front 
theareof,  the  theory,  and  the  only  theory,  np- 
ou  which  the  assessment  can  be  upheld,  if 
at  all,  is  abandoned,  and  the  act  at  once  an- 
thorisea  a  system  of  taxation  for  city  w  local 
purposes  that  is  unequal,  and  without  upl- 
formity,  as  required  1^  section  1,  art  10,  of 
the  constitution  of  Virginia.  "These  assess- 
ments are  not  founded  upon  any  Idea  of  rev- 


enue, but  upon  the  thCOTj  of  benefits  con- 
ferred by  such  improvem^ts  upon  the  adja- 
cent lots."  City  of  Norfolk  v.  Ellis,  26  Grat. 
227.  Strike  out  the  element  of  benefit,  and 
a  special  assessment  loses  Its  foundation. 
Elliott,  Roads  &  S.  405.  So  long  as  the  lot 
ownra  is  the  redplent  of  beneflts  to  bis  prop- 
erty by  .improvements  to  the  streets,  or  oth- 
erwise, over  and  above  the  general  benefits 
to  all  property  ownen  in  the  vicinity,  the 
theory  of  benefits  may  be  considered  as  main- 
tained, as  he  bears  no  greater  burden  than 
oth&c  taxpayers  similarly  situated;  but,  when 
an  act  of  the  legislature  undertakes  to  confer 
upon  the  authorities  of  a  dty  power  to  place 
him  in  any  worse  position,  such  an  act  must 
be  hdd  as  unconstitutional  and  Inoperative. 
Hare,  Const  Law,  291.  "If  there  be  a  per- 
sonal assessment,  or  the  owner  can  be  made 
personally  liable  for  the  tax  thus  imposed, 
then  we  have  a  remarkable  result,— that,  for 
a  tax  which  Is  Imposed  upon  a  lot  of  land 
upon  the  theory  that  Its  pecuniary  value  Is  In- 
creased by  the  Improvement,  the  tot  may  be 
sold,  and  If  there  Is  a  defldency  the  owuot 
may  be  required  to  pay  It;  or  in  other  words, 
for  the  bffliefit  conferred  on  the  pn^»erty  the 
propwty  may  be  confiscated,  and  the  own^. 
for  the  privil^e  of  baying  It  confiscated,  may 
be  required  to  pay  a  tax  Into  the  treasury  of 
the  city."  Burroughs,  Tax'n,  475.  In  the 
case  of  ordinary  taxes,  no  suflSdent  reason  ex- 
ists why  those  on  land  should  not  be  made 
a  personal  charge  against  the  owner,  if  he  1> 
a  resident,  and  has  the  usual  opportunity  to 
be  heard.  The  taxes  are  not  so  much  assess- 
ed In  respect  to  the  particular  land,  as  the 
value  of  the  particular  land  Is  taken  as  the 
measure  of  the  owner's  duty  to  the  state. 
He  is  not  taxed  in  consideration  of  state  pro- 
tection to  that  particular  iton  of  property, 
but  he  is  taxed  for  the  g«ieral  protection 
which  the  state  affords  to  his  life,  his  lib- 
erty, his  family,  and  social  rdations,  his 
pr(^>erty,  and  the  various  privileges  the  law 
grants  to  him.  If  the  tax  measured  by  the 
prc^erty  should,  in  Its  enforcement,  take 
from  him  more  than  that  property  Is  worth. 
It  would  not  follow  that  the  state  had  taken 
beyond  the  equivalent  rendered.  Indeed,  the 
contrary  would  be  almost  certainly  the  fact 
It  is  different  In  a  case  of  an  assessment 
made  upon  the  basis  of  a  benefit  Such  an 
assessment  regards  nothing  but  the  benefits 
to  be  conferred  upon  the  particular  estate. 
The  levy  Is  made  on  the  supposition  that  that 
estate,  having  received  the  ben^ts  of  a  pub- 
lic Improvement,  ought  to  relieve  the  public 
from  the  expense  of  making  them.  In  such 
a  case,  if  the  owner  can  have  his  land  taken 
from  him  for  a  supposed  benefit  to  the  land, 
which,  If  the  land  is  sold  for  the  tax.  It  Is  con- 
clusively shown  he  has  not  received,  and  he 
then  be  held  liable  for  the  deficiency  In  the 
assessment  the  injustice,  not  to  say  the  tyr- 
anny, is  manifest  But  such  a  case  is  liable 
to  occur  if  assessments  are  made  a  personal 
charge,  and  cases  like  it  in  prindple,  though 
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less  eztrame  In  tbe  Injury  tliey  Inflict,  are 
certain  to  occur.  Cooley,  Tax'n,  471,  472.  It 
has,  bowerer,  been  suggested  In  argument 
that  no  such  results  as  are  mentioned  In  the 
authorities  quoted  could  follow  in  tbe  case 
here,  as  tbe  amount  assessed  against  the 
plaintiffs  In  error,  and  sought  to  be  collected 
*  In  this  action,  is  but  a  small  part  of  tbe  value 
of  the  property  assessed,— not  more  than,  a 
month's  rent.  But  It  Is  not  with  reference 
to  this  case  only  that  we  are  called  upon  to 
I>asa  upon  the  constitutionality  of  the  act  In 
question.  We  must  view  It  with  reference 
to  the  practical  results  that  may  follow  its 
enforcement. 

Without,  as  before  intimated,  expressing 
any  opinion  as  to  tbe  constitutionality  of  sec- 
tion 7,  c.  3,  of  tbe  charter  of  Boanoke,  in  so 
far  as  it  confers  upon  tbe  council  of  said 
city  tbe  power  to  assess  abutting  lot  owners 
by  the  frMit  toot  with  tbe  entire  cost  of  par- 
ing or  otherwise  Improving  the  street  in  front 
of  the  lots  BO  assessed,  we  are  of  opinion 
that  section  7,  c.  3,  of  the  charter  of  Boanoke, 
In  so  far  as  It  authorizes  a  creation  of  a  per- 
sonal debt  or  liability  upon  an  abutting  lot 
owner  for  assessments  levied  to  meet  coats 
of  street  Improvement,  Is  in  conflict  with  sec- 
tion 1,  art  10,  of  the  constitution  of  Vir- 
ginia, and  inoperative.  Therefore  tbe  Judg- 
ment of  the  circuit  court  of  Boanoke  city 
against  tbe  plaintiffs  In  wror  must  be  re- 
versed and  annulled,  and  this  court  will  enter 
such  order  In  this  cause  as  tbe  circuit  court 
should  have  entered,  dismissing  tbe  motion 
upon  which  this  action  was  brought,  with 
costs  to  the  plaintiffs  in  errw. 


(81  Va.  676) 

BWXNG  v.  LITCHFIELD  et  all 

(Supreme  Court  of  Appeals  of  Virginia.  June 
27, 1885.) 

SpBCITIO  FBKVORltANOB— AGBBBMBMT  TOR  LIQUI- 
DATED X)amaob8 — Enforcbhent  or  Fenai^tt. 

1.  B.  agreed  with  L.  to  construct  or  procure 
the  construction  of  a  railroad  into  coal  fields  of 
the  V.  &  T.  Co.,  in  which  company  L.  was  a 
Urge  stockholder,  and  L.  agreed  to  procare  for 
K.  the  controlling  interest  in  the  stock  of  said 
company  at  certain  rates.  Upon  the  failure  of 
E.  to  perform  his  part,  L.  was  to  receive  of  him 
$50,000  of  the  stock  of  said  company,  or  f  S,000 
in  money  in  lieu  thereof,  by  way  of  ascertained 
and  liquidated  damages.  Bdd,  that  a  bill  in 
equity  by  L.  to  enforce  the  assignment  of  said 
$50,000  of  stock,  on  E.'s  failore  to  carry  out  hia 
agreement  was  demunrahle,  as  being  in  effect  a 
bill  to  enforce  payment  Of  liqaidated  damages 
or  a  penalty. 

2.  Equity  will  not  compel  a  specific  perform- 
ance of  a  contract  to  build  a  railroad. 

Appeal  fimm  circuit  court,  Washington 
county;  Sheffey,  Judge. 

Bill  by  one  litcbfleld  and  others  against 
Thomas  Bwlng.  Decree  for  complainants, 
and  defendant  appeals.  Beversed. 


1  Reported  by  F.  S.  Klrfcpatrick,  Esq..  of  the 
Lyncbbutg  bar. 


White  &  Penn,  tor  appellant  Danid  Trigg, 

for  appellees. 

KEITH,  P.  This  bill  was  filed  In  tbe  circuit 
court  of  Washington  county  by  Litchfield 
and  others,  and  sets  forth  tbe  following  facts: 
In  January,  1890,  tbe  plaintiffs  entered  Into 
a  contract  with  J.  D.  Imboden,  by  which  the 
plaintiffs  and  tbe  said  Imboden  agreed  to  pro- 
cure $100,000  of  the  stock  of  tbe  Vb^inia  & 
Tennessee  Coal  &  Iron  Company  at  the  price 
of  $10  or  less  per  share  of  $100  each.  These 
shares,  together  with  15,000  shares  owned  by 
the  plaintiffs,  were  to  be  voted  in  a  stock- 
holders* meeting,  to  be  b^d  within  a  period 
named,  and  upon  a  notice  prescribed  In  the 
contract  so  as  to  acquire  the  control  of  $l,< 
950,000  of  tbe  stock  which  remained  In  the 
treasury  of  the  Virginia  &  Tennessee  Coal  & 
Iron  Company.  This  block  of  19,500  shares 
of  stock  was  to  be  sold  to  Imboden  at  $10  per 
share,  and  in  consideration  of  bis  purchase 
of  the  said  treasury  stock  at  this  reduced,  rate 
he  undertook  to  secure  and  cause  to  be  sub- 
mitted to  the  said  meeting  of  stockholders, 
for  their  ratification,  a  contract,  by  and  on 
behalf  of  the  Danville  &  East  Tennessee 
RaUroad  Company  and  the  Atlantic  &  Dan- 
ville Railroad  Company  with  tbe  Virginia  & 
Tennessee  Coal  &  Iron  Company,  binding  the 
railroad  companies  to  extend  tbeir  roads  Into 
the  lands  and  coal  fields  of  the  coal  and  Iron 
company,  or  to  make  connections  therewith 
satisfactory  to  the  said  parties  by  means  of 
other  railroads,  by  the  1st  of  January,  1893, 
and  to  complete  and  have  in  operation  the 
line  of  said  railroad  companies  fnHu  Abing- 
don to  Damascus  on  or  before  the  1st  day  of 
January,  1891,  and  to  complete  and  have  In 
operation  all -that  part  of  tbe  line  of  said 
railroads  and  their  connectiona,  so  as  to  con- 
nect Abingdon  and  the  coal  fields,  by  tbe  1st 
of  January,  1893,  and  then  blpdlng  tbe  said 
railroad  companies,  under  certain  terms 
therein  named,  for  tbe  transportation  of  the 
product  of  tbe  coal  fields,  owned  by  the  Vir- 
ginia &  Tennessee  Coal  &  Iron  Company.  It 
Is  further  provided  timt  unless  the  party  of 
the  first  part  J.  D.  Imboden,  or  bis  assignees, 
shall,  at  the  meeting  of  the  stockholders  pro- 
vlded  in  the  contract,  purchase  the  treasury 
stock  and  deliver  or  cause  to  be  ddivered  the 
contract  of  the  railroad  companies,  as  here- 
inbefore provided,  or  In  tbe  event  of  tbe  fail- 
ure of  the  first  party  to  notify  the  parties  of 
the  second  -part  of  his  readiness  to  conform 
to  and  to  comply  with  the  provisions  of  this 
agreement  then  the  contract  entered  Into  was 
to  be  null  and  void,  except  that  tbe  parties  of 
tbe  second  part  "shall  be  entitled  to  demand 
and  receive  from  the  party  of  the  first  part 
tbe  amount  of  $50,000  of  the  stock  of  the  Vir- 
ginia &  Tennessee  Coal  &  Iron  C<Hnpany,  or 
$5,000  in  lieu  thereof  by  way  of  ascertained 
and  liquidated  damages  on  account  of  the 
breach  of  this  contract."  There  are  details  of 
the  contract  entered  Into  between  the  parties 
which  I  have  thought  it  unnecessary  to  set 


Digitized  by  Google 


EWINO  ff.  LITCHFIELD. 


363 


oat,  but  bave  contented  myself  with  ledttng 
wbat  I  cottc^Ted  to  be  the  teatoies  of  the 
contract  upon  wbl&i  this  amtroToray 
pendB.  The  950,000  of  sto(A  was  to  be  de- 
poBited  with  the  iBxchange  National  Bank  of 
I^rndLboTg  hy  the  party  of  the  first  part,  to 
be  hidd  In  accordance  with  the  provishms  of 
the  owtract,  and  it  was  also  prorided  that 
the  party  of  the  first  pert  should  have  the 
rfsht  t9  dect  to  pay  either  the  stodE  m  the 
nKHK?  In  cash  as  damages,  In  the  event  of 
bis  faUme  to  comply  with  bis  contract  Sub- 
sequently an  amended  bill  was  filed,  and 
Thomas  Ewlng  was  made  a  party  defendant, 
it  appearing  tiiat  3.  D.  Imboden,  In  execut- 
ing the  contract  set  out  in  the  ordinal  bill, 
was  acting  as  the  agoit  of  Swing,  and  that 
Imboden  had  no  peESonal  Interest  in  it  To 
thto  bsa  tbere  was  a  demurrer,  which  the 
circuit  court  OYerrnled,  and  such  proceedings 
wen  had  that  a  final  decree  was  entered  In 
the  cause,  from  which  Thomas  Ewlng  has 
appealed,  and  bis  aweal  presents  tat  our 
ctHisideriUlon  at  the  outset  the  proiHriety  of 
the  decree  of  tlie  drcnlt  court  upon  the  de- 
murrer to  the  bill. 

It  will  be  obsored  that  this  salt  Is  not 
brought  to  eoforce  the  specific  performance 
of  that  which  the  defendant  contracted  to  do^ 
—that  Is,  to  procure  contracts  from  certain 
railroad  corporati(ms  to  build  a  line  of  rail- 
way into  tbe  coal  fields  controlled  by  the 
plaintUTs  within  a  stipulated  period;  in  other 
words,  it  Is  not  a  suit  for  the  qiedflc  per- 
fbrmance  of  the  principal  contract  entered  In- 
to between  the  parties.  Stated  broadly,  that 
was  a  CNitract  upon  the  part  ct  Ewlng  to  con- 
struct, or  for  him  to  procure  oUien  to  con- 
struct, certain  lines  of  road  to  certain  points 
named  in  the  cmtract,  the  object  being  to  de- 
vtiap  the  coal  fields  owned  by  the  Virginia  & 
Tennessee  Coal  &  iron  Company,  In  wtdch 
company  the  plaintiffs  were  large  stockhold- 
ers. Upon  the  part  of  the  plalntUFs,  In  con> 
slderatlon  of  Ewlng  procuring  this  road  to  be 
built,  or  procuring  a  satisfactory  contract  up- 
on the  iMtrt  of  others  to  build  It,  they  were 
to  unite  with  him,  who.  In  tbe  meantime, 
with  their  aid,  was  to  secure  $100,000  of  the 
stock  ot  the  Ylr^la  ft  Tennessee  Coal  & 
Iron  Company,  thos  constltntlng  a  omtrolllng 
Interest  in  the  company,  and  thereby  give  to 
the  appellant  the  control  of  18,600  shares  ot 
stock,  at  $10  per  share.  In  a  prc^r  case  a 
court  of  equity  dellghto  specifically  to  en- 
force contracts  where  the  parties  Imve  no 
other  remedy,  or  the  remedy  afforded  else- 
where Is  lees  complete  or  satisfactory;  but 
here  the  undertaking  of  the  defendant  Is  to 
build  a  railroad,  or  to  procure  others  to  build 
It,  and  courts  of  equity  will  not  enforce  con- 
tracts for  that  purpose.  This  seems  to  be 
well  settled. 

The  object  and  the  only  object  of  this  bill 
is  to  recoTor  what  the  parties  have  agreed  up- 
on, either  as  a  penalty  or  forfeiture,  or  as 
liquidated  danuges.  The  breach  of  the  con- 
tract la  recognized  as  the  foundation  ot  the 


rdief  sought,  and  the  plaintiffs  have  resorted 
to  this  court  and  ij^oked  Ito  aid  to  enable 
than  to  gather  In  the  form  of  damages  the 
fthlts  of  a  mere  breach  of  contract  There 
are  cases  in  whtdi  courts  of  equity  will 
award  damages,  but  they  are'  cases  where, 
having  obtained  Jurisdiction  over  the  snbject 
and  of  tbe  parties,  under  aome  of  the  well- 
reco^iised  sources  of  equity  Jurisdiction,  it 
Is  found  necessary  to  award  damages  In  <x- 
der  to  do  full  and  complete  Justice  by  way 
of  compengation,  as  when,  in  the  enforce- 
ment of  a  ocmtract  tat  the  sale  of  land,  the 
cmirt  finds  Itself  unable  to  give  the  party 
seekliv  and  entitled  to  its  aid  all  tiiat,  under 
his  contract  he  should  recover.  In  boxHi  a 
case  the  court  win,  as  far  as  possible,  spe- 
dflcaUy  execute  the  cmtract,  and  then  ascer^ 
tain  the  damages  accruing  by  reascHi  of  its 
Inability  In  the  particular  case  thus  to  affbrd 
complete  teliet.  The  giving  of  tbe  dami^es 
Is  ancillary  or  auxiliary  to  tbe  Jurisdiction 
qiedflcally  to  eaifbrce  the  performance  of  tiie 
contract  See  Nag^e  v.  Newton,  22  Grat  814. 
The  case  before  us  being  in  Its  essence  for  the 
recovoy  of  damages  Amt  a  breach  of  contract, 
a  court  of  equity  Is  not  to  be  b^ruUed  Into 
granting  tiie  r^lef  sought  because  It  is  In- 
genlously  and  artfully  concealed  under  cover 
of  a  prayer  to  compel  the  assignment  of  cer- 
taht  riures  ot  stock.  The  great  weight  of  au- 
thority In  tiiis  country  Is  that  a  court  of  equi- 
ty will  not  mtffilaln  a  bill  tor  such  a  purpose, 
thoui^  In  England  it  scons  to  othmrise. 
Had  the  subject  and  object  of  the  principal 
contract  between  the  parties  In  this  case  been 
tbe  sale  and  purchase  of  the  $50,000  of  tbe 
stock  In  questlOQ,  a  court  of  equl^  would 
have  left  them  to  their  remedy  at  law,  and 
will  certainly  not  barken  to  their  prayer  when 
it  appears  that  the  stock,  tiie  aasignmoit  f>f 
which  is  sought  Is  its^  but  one  torm  of  the 
poialty  m:  liquidated  dam^os  agreed  dpon  as 
the  measure  of  the  injury  sustained  by  the 
breach  of  the  contract  mtered  into.  Much  ist 
the  argumait  addressed  to  us  had  for  Its  ob- 
ject to  enable  us  to  detemdne  whetiier  or  not 
tbe  stock,  or  In  lieu  thereto  the  $5,000  In 
mon^,  aipreed  to  be  transfored  or  paid  by 
tbe  appellant  In  case  of  a  failure  to  poform 
the  contract  was  to  be  ctmsldered  as  a  pen- 
alty or  as  liquidated  damages.  This  Is  a 
feature  of  the  controversy  which  it  Is  not 
necessary  f c«  us  to  determine,  because  in 
neither  aspect  of  it  are  the  plaintiffs  oitltled 
to  the  relief  sought  A  court  of  equity  will 
neither  enCOTce  a  penalty  or  fcfffeiture,  mjt 
permit  It  to  be  enforced  in  a  court  ot  law. 
It  will  go  even  further  than  this.  It  will  not 
permit  a  party,  the  voluntary  payment  of 
the  agreed  penalty,  to  defeat  the  enforcement 
of  the  alternative  contract  It  will  not  en- 
tertain a  suit  for  the  recovery  of  damages 
merely,  nor  will  it  undertake  to  give  damages 
save,  as  before  observed,  as  ancillary  or  aux- 
iliary to  some  one  of  its  recognized  subjects 
of  Jurtsdictlon;  and  so  far  from  liquidated 
damages  constituting  an  exertion  to  the  rule 
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that  coorts  of  equity  will  not  entertain  snlta 
for  damages  for  breach  of  contract,  It  seems 
that,  If  the  damages  for  the  breach  of  a  con- 
tract have  been  liquidated  by  the  parties  to 
the  contract  (tluit  is,  ascertained  and  agreed 
nptm),  that  fact,  so  far  from  inriting  the 
asaistanee  of  a  court  of  equity,  Is  snfflclent  to 
repel  It  Indeed,  this  must  of  necessity  be 
so,  for,  as  the  jurisdiction  of  the  court  to  en- 
force contracts  specifically  rests  npon  the  In- 
Bufflciency  of  damages  as  a  redress  or  remedy 
for  failure  to  comply  with  a  contract,  the 
very  foundation  of  Jurisdiction  seems  wantii^ 
In  those  cases  where  the  parties  theihselTee 
have  otherwise  determined,  and  have  fixed  a 
money  ralue  In  the  form  of  liquidated  dam- 
ages upon  the  Injury  sustained  by  Its  breach. 
In  this  view  la  found  an  explanation  of  the 
leaning  cdiown  by  courts  of  equity,  In  doubt- 
ful cases,  to  construe  such  agreements  as  we 
are  here  considering  as  creating  a  penalty  or 
fcwfelture  rather  than  liquidated  damages. 
For,  if  it  be  determined  that  It  is  but  liqui- 
dated damages,  the  Jurisdiction  of  a  court  of 
equity  is  at  an  end.  but  if  It  be  construed  as 
a  forfeiture  or  penalty,  then  it  affords  no  ob- 
struction to  the  interpretation  of  the  court 
of  equity,  because  It  will  prohibit  either  the 
enforcem^t  or  the  Toluntary  paymrat  of  the 
penalty  or  forfeiture,  and  will  compel  the 
performance  of  the  alternative  contract  If  a 
proper  case  be  made.  Courts  ©f  equity,  there- 
fore, always  strongly  incline  to  that  construc- 
tion which  declares  It  to  be  a  forfeiture  or 
penalty  rather  than  liquidated  damages.  In 
this  case,  howevo",  a  court  of  equity  is  with- 
out motive  to  prefer  the  one  to  the  other  con- 
struction. T^ie  alto^tive  tor  which  the  pen- 
alty is  given.  If  it  be  a  penalty,  is  the  securing 
of  a  contract  for  the  bnildlng  of  a  railroad. 
It  is  obviously  Impossible  to  compel  the  de- 
fendant ^ther  to  build  It  himself  or  to  pro- 
cure others  to  build  It  It  will  leave  the  par- 
ties. In  the  forum  appropriate  for  that  rell^, 
to  recover  damages  for  its  breach,— liquidated 
damages,  If  a  court  of  law  shall  be  of  opinion 
that  the  parties  so  Intended  the  stipulation  In 
the  contract,  or  damages  In  ordinary  cases, 
if  a  court  of  law  shall  be  of  (pinion  that  the 
stock  or  money  stipulated  to  be  paid  was  a 
penalty.  We  have  not  referred  to  cases. 
Cases  npcMi  the  subject  of  the  specific  per- 
formance of  c(Mitracts  and  other  subjects  dis- 
cussed are  too  numerous  even  for  citation. 
The  whole  ffubject  has  been  treated  with 
great  fullness  and  ability  in  Fomeroy's  Equi- 
ty, and  we  Ehall  content  ourselves  wttb  re- 
f&*ring  to  the  appropriate  chapters  in  that 
work,  and  especially  to  sections  446,  447, 
1401-1403,  and  to  Lawson,  Rights,  Rem.  & 
Praa  i>p.  2588,  2590,  2591,  as  Bustatning  the 
▼lewB  -here  presented. 

We  are  of  opinion  that  the  demurrer  to  the 
bill  sbonld  have  been  sustained,  and  the  bill 
dismissed,  and  therefore  enter  a  decree  re-  I 
versing  the  decree  of  the  circuit  court 

BCCHAXAN,  J.,  absent 


(»  Va.  786J 
HANOnS  T.  MoGLBLLAND.i 
(Supreme  Court  of  Appeals  of  Tliglnia.  June 
27, 1885.> 

Action  on  Fdrobase-Uonbt  N<mu  —  Plbas  — 
Rebcissioh  roR  Fbaud  —  Conhtkuotion  ov 
StATDTB— AOOPTION  BT  Leoislatorb. 

1.  A  defendant  who  is  sued  at  law 
notes  for  the  price  of  land  cannot  nndw  Coda 
1887,  f  3299.  me  pleas  alleglag  frandnlent  lepn- 
sentationB  by  the  plaintiff  in  the  sale  of  the  land, 
by  wliich  he  was  damaged,  and  asking  that  the 
sale  be  rescinded  and  the  vendor  reinvested  with 
the  title  to  the  property. 

2.  Where  a  etatate  baa  been  constmed  by 
the  conrtB,  and  is  re-enacted  by  the  legislatm^ 
the  latter  »  presumed  to  have  adopted  the  con* 
Btmction  given  by  the  courts. 

Error  to  circuit  court  of  dty  ot  Roauc^; 
Dupuy,  Judge. 

Action  by  Robert  McClelland  against  J.  M. 
Mangrus.  Judgment  for  plaintiff,  and  da- 
fmdant  brings  wxtn-.  Affirmed. 

O.  W.  ft  L.  a  Hansbrongh,  for  plaintiff 
In  error.  Watts,  Robertson  &  Robertiwn,  tot 
defendant  In  error. 

KBITH,  P.  J.  M.  llangcu  pvrctaaBed  of 
Robert  Mcadlaud  c«taln  real  estate,  at  the 
price  of  12,000,  p^ble  ime-ttalrd  cash,  and 
fbr  the  residue  gave  notes  In  equal  install- 
ments at  one  and  two  years,  witb  Interest 
tnm  date.  It  appears  that  the  plaintiff  en- 
cuted  a  deed  for  the  real  ratate  sold  Igr  him, 
and  that  Mangna,  the  defendant,  gave  a 
deed  of  trust  upon  the  property  to  secure 
the  deferred  p^moits.  The  plaintiff,  Hol>> 
ert  McClelland,  brought  his  action,  1^  no- 
tice under  the  statute,  to  recover  the  balance 
remaining  unpaid  nposi  this  transaction;  and 
the  defendant  filed  four  special  pleas  In  wrl^ 
ing,  of  which  It  is  sufilclent  to  say  that  th^ 
all  set  out  certain  representatlonB  of  fact  al- 
leged to  hare  been  made  by  the  agoit  of  the 
plaintiff,  which  represmtations  induced  the 
defendant  to  make  the  purchase  and  give 
the  notes  upon  which  the  plaintiff  sues.  The 
pleas  allege  that  these  representations  are 
false,  and  by  reason  of  them  the  d^ndant 
has  been  damaged  to  the  full  amount  of  the 
contract,  to  wit,  the  sum  of  92,000l  The  de* 
fendant  waiving  all  claim  to  the  four  lots, 
says,  that  by  reason  of  these  repres^iia- 
tlons  be  has  incurred  damages  to  the  amount 
of  ¥2,000,  which  remain  wholly  nnpatd,  and 
which  he  is  ready  and  willing  to  set  off 
against  the  amount  claimed,  and  he  asks  fOr 
a  Judgment  against  the  plaintiff  for  the  ex* 
cess  o£  the  damages  so  sustained  by  him 
over  and  above  the  amount  claimed  of  him 
by  the  plaintiff.  In  the  record  is  filed  a  deed 
from  the  defendant  reconveytng  the  several 
lots  to  the  plaintiff,  and  waiving  and  re- 
linquishing all  claim  upon  them  on  the  part 
of  the  defendant  These  pleas  were  demur- 
red to  in  the  circuit  conrt,  and  the  demurrer 
sustained,  npon  the  ground  that  section  S29B 


1  Reported  by  F.  S.  Khrkpatrid^  Bsq.,  et  the 
liynchburg  bar. 
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r>f  tbe  Code  of  1887  does  not  autbortze  a 
coart  of  law  to  glre  the  relief  asked  tor. 

The  object  of  the  pleas  would  seem  to  be, 
Dot  only  the  recoreiy  of  damages  for  the 
false  representations  made  to  the  defend- 
ant, bat  to  have  the  contract  between  the 
parties  rescinded,  and  to  reinvest  the  T«idor 
with  the  title  to  the  lots  which  he  bad  con- 
veyed to  the  defendant,  and  the  price  of 
which  Mnstitutes  the  snbject  of  this  con- 
troTersy.  The  section  referred  to  Is  snb- 
stantlally  in  tbe  saihe  terms  in  which  It  ap- 
pears in  tbe  act  of  1831,  which  was  construed 
in  tbe  case  of  gblflett  t.  Society,  7  Orat  297; 
and  it  was  th^  hdd  that  the  relief  asked 
for.  Involving  a  reecission  of  the  ctmtract 
and  a  relnvestmoit  of  tbe  vendor  with  the 
title  to  the  property,  conld  not  be  had  in  an 
action  at  law,  bnt  conld  only  be  afforded  In 
a  court  of  equity.  This  decision  Is  referred 
to  In  the, case  of  Watkins  v.  Hopkln's  Ex'r, 
13  Orat.  740,  and  la  accepted  by  Mr.  Minor 
aa  a  correct  exposition  of  the  law.  See  4 
Minor,  Inst  pt.  1,  p.  79S.  He  says,  "Where 
the  fiillnre  is  based  on  equitable  grounds, 
wblch  require  a  rescission  of  the  contract 
and  a  reinvestment  of  the  vendor  with  the 
title,  this  sort,  of  plea  is  not  available,  be- 
cause in  Bnch  a  case  the  court  of  law  is  in- 
competent to  do  complete  Justice  between 
the  parties,  and  the  recourse.  In  the  nature 
of  things,  must  be  to  equity."  During  all 
these  years,  although  this  statute  has  been 
frequently  amended  and  re-enacted,  no 
change  in  it  has  been  made  wblch  affects 
tlie  constmctltm  glv^  to  It  by  the  authori- 
ties cited.  It  is  a  familiar  rule  of  constmc- 
tloD  that  where  a  statute  has  been  construed 
by  the  courts,  and  is  then  re-enacted  by  tbe 
legislature,  the  construction  given  to  it  la 
presumed  to  be  sanctioned  by  the  legisla» 
tare,  and  thenceforth  becomes  obligatory 
upon  the  courts.  Bee  Anable's  Case,  24  Grat. 
563,  where  this  rule  of  construction  was 
held  to  be  binding  upon  courts,  even  in  a 
criminal  case,  and  a  fortiori  is  binding  upon 
them  in  dvil  cases.  The  reason  upon  which 
tbe  construction  rests  also  seems  to  be  en- 
tirely satisfactory.  A  court  of  law,  In  giv- 
ing rdlef,  is  limited  to  a  judgment  of  tbe 
coart  upon  a  vodlct  of  a  Jury  adjudging 
the  plaintiff  entitled  to  the  q>eclflc  property, 
real  ox  personal,  demanded  in  the  action, 
or  to  damages  in  money  for  tbe  breach  of 
the  contract  or  for  the  wrong  committed, 
end  the  Judgment  of  the  court  must  follow 
strictly  the  terms  of  the  verdict  Where  a 
Jury  is  dispensed  witb  tbe  court  Is  equally 
trammeled  and  confined  In  tbe  character  of 
the  Judgment  which  It  is  authorized  to  give. 
In  a  court  of  equity  It  is  different  There 
all  the  t>artlee  in  interest  may  be  convened, 
tbe  right-  of  all  may  be  considered,  and  by 
reason  of  the  greater  elasticity  of  equity  pro- 
cedure the  interests  of  all  may  be  carefully 
adjusted  and  protected.  For  these  reasons, 

we  think  that  the  view  taken  of  these  pleas 
hy  the  Judge  of  the  circuit  court  was  correct, 


and  that  his  Judgment  must  be  affirmed; 
but  this  affirmance  is  without  prejudice  to 
the  right  of  the  defendant  to  go  Into  a 
court  of  equity  for  such  relief,  If  any,  as  the 
circumstances  of  his  case  may  entltL^  him  to 
In  that  tribunal. 

(91  Va.  S6S> 
POWELL  et  al.  v.  BEERT  et  al.i 
(Supreme  Court  of  Appeals  of  Tlrginia.  June 

27, 1895.) 

Svsoino  PraroaifiROE—LACHSB— Contract  k>« 
Salb  or  Laxi>— Orookds  for  Kescibsioit. 

1.  A  party  seeking  specific  iwrformance 
must  have  shown  himself  ready,  prompt,  and 
eager  to  pa*fonn  the  contract  on  hlB  part. 

2.  In  November.  1890;  B.  sold  to  P.  certain 
lots  for  pert  cash,  balance  on  time.  P.  paid  the 
cash,  and  delivered  his  laonds  for  the  deferred 
payment,  bat  B.  never  made  him  a  deed,  nor 
tendered  one  until-  May,  1892,  alleging  aa  his 
excuse  the  failure  of  P.  to  send  a  deed  of  tnint 
to  secure  the  bonds.  B.  agreed  to  grade  streets 
through  the  property,  so  that  it  would  be  accessi- 
ble to  purchasers,  which  was  never  done.  The 
sale  was  made  during  a  period  of  great  specula- 
tion, when  it  was  important  that  the  vendees 
should  be  in  a  position  to  resell  withoat  delay. 
Beld,  that  B.  was  not  entitled  to  specific  per- 
formance of  the  contract  of  sala 

3.  The  fact  that  the  vendor  delayed  to  ten- 
der a  deed  for  nearly  18  montliB,  and  failed  to 
grade  streets  through  the  property  as  he  agreed 
to  do,  did  not  entitle  the  vendee  to  a  resdssion 
of  the  contract  of  sale. 

Appeal  from  circuit  court  Bedford  county; 
Dupuy,  Judge. 

BUI  by  J.  M  Berry  against  Powell,  White- 
burst  &  Co.  for  specific  performance  of  a 
contract  for  the  purchase  of  land.  A  biil 
was  also  filed  by  said  Powell,  Wblteburst  & 
Co.  against  said  Berry  and  others,  seeking 
to  enjoin  a  sale  of  the  land  by  a  commission- ' 
er,  and  aakbig  for  a  rescission  of  tbe  con- 
tract of  sale.  There  was  a  decree  toe  the  com- 
plainant In  the  former  proceeding,  and  for  tbe 
defendants  In  the  latter  proceeding,  and  said 
Powell.  Whltehuist  &  Go.  appeaL  Modified. 

Wright  ft  Hoge,  for  appellants.  M.  P. 
Burks  and  J.  Lawrence  Oampbell,  for  appel- 
lees. 

HARBISON.  J.  The  first  question  iiresent- 
ed  for  determination  In  this  case  Is  whetbw 
or  not  tbe  appellee  la  entitled  to  demand  of 
tbe  appellants  the  qiedflc  perfbrmance  of 
their  contract  of  pnrdiase  ot  certain  lots  men* 
tioned  in  the  bia 

No  principle  Is  better  settled  than  that 
whidi  requires  ttiat  the  party  seeking  specific 
performance  mnat  have  shown  himself  ready, 
prompt  and  eager  to  perform  the  contract  on 
bis  part. 

Mr.  Barton  says:  **Owinff  to  the  general 
rule  that  qiecific  performance  of  a  contract 
will  not  be  enforced  in  equity  unless  the  par* 
ty  seeing  it  has  not  been  In  default,  but 
on  tlw  other  hand,  has  shown  himself  to  be 
ready,  eager,  proi^yt.  and  desirous  of  maln- 

1  Beported  by  F.  S.  KIrkpatrick,  Esq.,  of  the 
Lynchburg  bar.  , 
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talning  his  rights,  the  nile  of  laches  is  more 
strictly  applied  in  cases  of  this  character 
than  in  ordinary  salts  for  account,  etc.;  and 
hence,  although  In  some  instances  a  long  de- 
lay has  been  held  Insufficient  to  bar  the  com- 
plainant's rights,  yet  In  others  a  very  short 
time  has  sufficed  for  that  purpose."  Bart. 
Ch.  Pzac  121,  and  cases  there  cited. 

In  Bowles  t.  Woodson,  6  GraL  78,  Judge 
Allen  said:  "As  the  application  for  a  spe- 
cific performance  Is  addressed  to  the  sound 
discretion  of  the  court,  he  who  aslfs  it  must 
have  shown,  himself  prompt  and  willing  to 
comply  with  the  obligation  of  the  contract 
on  his  part;  and  the  prayer  will  not  be  grant- 
ed if  it  would  be  Inequitable  towards  the 
party  against  whom  the  prayer  Is  made." 

These  are  familiar  and  well-settled  princi- 
ples, and  guided  by  them  there  can  be  little 
difficulty  in  reaching  a  sound  and  just  con- 
clusion In  the  case  under  consideration. 

This  transaction  took  place  In  November, 

1890.  The  lota  were  sold  by  N.  D.  Hawkins 
&  Co.,  real-eatate  agents,  representing  the 
vendor,  J.  M.  Berry,  to  Pow^,  Whltehurst 
&  Co.,  the  vendees.  The  cash  payment  of 
$1,950  was  promptly  made,  and  In  February, 

1891,  the  vendees  delivered  tbeir  bonds  at  6, 
12,  and  18  mouths  for  the  deferred  payments, 
amounting  to  |4,550. 

It  appears  from  the  record  that  after  the 
cash  payment  was  made,  and  the  bonds  de- 
livered, the  vendees  repeatedly  demanded 
tliat  J.  M.  Berry,  the  vendor,  should  execute 
and  deliver  them  a  deed.  It  appears  tliat  the 
^■endor  not  only  tiad  the  cash  payment,  but 
had  assiKned  the  deferred  purchase-money 
bonds  to  third  parties,  and  yet  was  ^Ilty 
of  the  grossest  laches  and  neglect  In  making 
his  vendees  a  deed  to  the  lots,  no  deed  ever 
having  been  tendered  until  May,  1892,  when 
It  was  filed  as  an  exhibit  with  the  bill  in 
this  case  demanding  specific  performance  of 
the  contract  of  sale.  The  only  excuse  dis- 
closed by  the  record  for  this  delay  In  mak- 
ing the  deed  is  the  statement  of  Berry  that 
he  told  his  vendees,  when  they  sent  the 
bonds,  to  send  a  deed  of  trust  securing 
them  on  the  lots,  and  he  would  then  make  a 
deed.  This  was  an  nnreasonable  demand. 
The  executions  of  the  deed  of  conveyance 
and  the  deed  of  trust  should  have  been  con- 
temporaneous transactions.  It  was  the  duty 
of  the  vendor  in  this  case  to  have  been  ac- 
tive and  diligent  in  performing  his  part  of 
the  contract.  He  should  have  executed  his 
deed,  tendered  It,  and  asked  that  the  trans- 
action be  closed  by  the  contemporaneous  de- 
livery to  him  of  the  deed  of  trust.  It  was 
not  the  duty  of  the  purchasers  to  deliver 
the  deed  of  trust  first;  non  constat  but  that 
the  vendor  would  be  unable  to  make  a  good 
title.  The  vendees  had  already  done  more 
than  could  be  reasonably  required  of  them 
In  making  the  cash  payment  and  executing 
and  delivering  their  t>onds  before  the  deed 
was  made.  It  appears  from  the  record  that 
this  sale  was  made  at  a  time  when  there 


was  great  activity  in  the  sale  of  real  estate. 
•~wben  towns  and  cities  were  b^ng  laid  out 
without  number.  Lots  were  not  bought  for 
permanent  Investment  The  record  shows 
that  these  lots  were  bought  for  B[>eculatlon. 
Immediate  resales  was  the  order  of  the  day; 
lots  changed  bands  with  great  rapidity. 
Hence  It  was  more  Important  than  under 
ordinary  circumstances  that  a  vendor  should. 
In  the  language  of  the  law,  be  readjt,  eager, 
and  prompt  In  the  complete  discharge  of 
every  part  of  his  undertaking,  so  that  his 
vendee  would  be  at  no  disadvantage  In  mak- 
ing sales  if  he  should  desire  to  sell.  It  Is 
Insisted  by  appellee  that  the  appellants  have 
not  been  injured  by  his  laches,  because  there 
was  no  time  after  their  purchase  that  they 
could  have  sold.  On  the  other  hand,  the 
vendees  Insist  that  but  for  the  delay  th^ 
conld  have  sold;  that  they  had  offers  for 
lots,  and  could  not  sell  because  they  had  no 
title.  It  Is  unnecessary  to  discuss  or  consid- 
er this  question.  Whether  the  vendees  were 
injured  or  not  makes  no  difference.  The 
vendor  had  a  duty  to  perform  under  his  con- 
tract of  sale.  He  alone  is  responsible  for  his 
failure  to  perform  It;  and  he  cannot  escape 
the  consequences  of  his  neglect  by  speculat- 
ing as  to  whether  or  not  his  vendees  have 
sufffrred  in  consequence  of  his  default 

It  further  appears  from  the  record  that  one 
of  the  obligations  resting  upon  the  vendor 
under  his  contract  of  sale  of  these  lots  was  to 
lay  the  land  upon  which  they  were  situated 
off  Into  well-graded  streets,  so  that  the  lots 
would  be  accessible  and  more  easily  sold.  It 
is  admitted  that  this  was  never  done,  and 
the  appellants  Insist  that  they  were  greatly 
damaged  by  this  neglect  of  the  vendor  to 
perform  his  contract;  that  they  were  unable 
to  show  the  lota  to  persons  wishing  to  buy, 
until  the  streets  were  graded  and  the  lots 
defined.  The  circuit  court  recognized  this 
duty  and  obligation  of  the  vendor  by  provid- 
ing in  its  decree  that  no  sale  should  be  made 
until  the  land  from  which  said  lots  were 
sold  had  been  laid  off  by  J.  M.  Berry,  the 
vendor,  into  well-graded  streets,  and  the  lots 
bought  by  the  vendees  well  defined,  so  that 
they  might  be  accessible.  These  lots,  13  In 
number,  were  sold  under  the  decree  of  the 
circuit  court,  and  bought  In  by  the  vendor  for 
the  net  sum  of  $294.90,  which  was  credited  on 
the  deferred  purchase-money  bonds  sued  on, 
and  a  decree  rendered  against  the  vendees 
for  the  residue,  so  that  the  lots  sold  by  J.  M. 
Berry  to  Powell,  Whltehurst  &  Co.  for  $6,500 
are,  under  the  decree  complained  of,  again 
made  the  property  of  said  Berry,  At  $294.90, 
and  be  also  has  the  $G,500  of  his  vendees. 
Whether  or  not  this  Is  the  result  entirely  of 
the  gross  laches  aod  neglect  of  the  vendor  in 
performing  his  part  of  the  contract  of  sale 
it  Is  unnecessary  to  consider.  Enough  has 
been  said  to  show  that  the  vendor  has  fallen 
far  short  of  performing  his  part  of  the  con- 
tract with  that  degree  of  promptness,  readi- 
ness, and  eagwness^  which  Is  required  of 
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him,  when  he  comes  Into  a  coart  of  equity  to 
demand  specific  performance  of  bis  Teudeea. 
He  who  demands  the  execution  of  an  agree* 
meat  ou^ht  to  show  that  there  has  been  no 
default  In  him  In  performing  aU  that  was  to 
be  done  on  his  part  A  court  of  equity  will 
closely  scrutinize  the  conduct  of  the  party 
Insisting  on  specific  performance,  and  If  he 
be  In  default  It  will  leave  him  to  such  reme- 
dy as  be  may  have  In  a  court  of  law. 

Few  the  forgoing  reasons,  the  court  Is  of 
opinion  that  tibe  appellee  Is  not  entitled  to 
hare  specific  performance  In  equity  <3t  the 
contract  sued  on;  that  the  circuit  court 
iboold  have  dismissed  the  bill  filed  for  that 
purpose^  and  left  the  complainant  to  such 
remedy  as  he  might  have  In  a  court  of  law. 

The  second  question  to  be  determined  arises 
upon  the  bill  of  injunction  filed  by  the  appel- 
lantx,  enjoining  and  restraining  the  commis- 
sioner from  selling  the  lots  under  the  decree 
of  sale  in  the  original  suit  To  this  Injunc- 
tlon  bill  all  the  ccHnplainants  in  the  first-men- 
tioned suit  are  made  parties  defendant,  and 
the  plaintiffs  ask  that  thdr  rontract  of  pur- 
cliase  of  these  lots  be  rescinded,  their  ven- 
dors required  to  refund  the  $1,950  paid  in 
cash  to  them,  and  that  the  purchase-mmey 
bonds  executed  and  delivered  be  also  return- 
ed. These  two  causes,  the  original  suit  and 
ii^nnction  suit  were  beard  together,  and  the 
court  refused  to  rescind  the  contract,  and  dis- 
missed said  Injunction  bill.  The  application 
to  a  court  of  equity  to  rescind  or  cancel  con- 
tracts for  lands,  like  that  for  their  specific  ex- 
ecution. Is  addressed  to  the  sonnd  Judicial  dis- 
cretion of  the  court;  and  In  the  exercise  of 
that  dlscretlou  hie  court  not  Infrequently  re- 
fuses to  rescind  when  it  would  also  refuse  to 
decree  the  contract  to  be  performed,  thus 
leaving  the  parties  to  their  remedies  at  law. 
2  Minor,  Inst  895.  The  cases  In  which  rescis- 
sion usually  takes  place  seem  to  be  limited  to 
tboee  where  there  Is  either  a  palpable  and 
material  mistake  In  the  substance  of  the  thing 
contracted  for,  or  where  fraud  and  misrep- 
resentation has  been  perpetrated  upon  the 
applicant  for  the  aid  of  the  court 

In  the  case  before  us,  no  sufficient  grounds 
are  alleged  In  the  bill,  or  proven,  upon  which 
to  base  a  rescission  of  this  contract  It  Is 
true  that  the  vendor  agreed  to  lay  the  land 
opim  which  these  lots  were  situated  oft  into 
w^l-graded  streets,  but  this  formed  a  part 
of  his  contract  which,  as  we  have  already 
seen,  he  foiled  to  perform.  This  was  not  that 
character  of  false  representation  that  is  a 
basis  for  resdsslon.  It  was  a  breacdi  of  con- 
tract, that  can  be  compensated  In  damages. 

We  are  of  opinion,  therefore,  tliat  the  cir- 
cuit court  pn^>erly  refused  the  rtilef  pr^ed 
for  and  dismissed  the  bill. 

The  relief  asked  for  In  both  these  bills  Is  a 
purely  equitable  remedy,  and  where  the  court 
cannot,  in  the  exercise  of  that  sonnd  discre- 
tion required  of  It  grant  the  prayer  of  the 
ipplicant  for  its  aid,  there  is  nothing  for  It 
to  do  but  to  dismiss  the  bill  and  leave  the 


parties  to  seek  such  oOier  nmMm  tm  they 

may  bare. 

It  is  not  one  of  that  class  of  cases  where  a ' 
court  of  equity,  having  all  the  parties  before 
It,  can  go  on  and  afford  complete  Justice. 

It  follows  from  what  has  been  said  that 
the  decree  complained  of  must  be  affirmed  In 
so  far  as  It  refused  to  rescind  said  contract 
and  dismissed  the  bill  of  Injunction  filed  by 
the  appellants.  But  In  granting  the  appel- 
lee, J.  M.  Berry,  specific  performance  of  the 
contract  stied  on  in  the  original  suit  said  de- 
cree is  erroneous,  and  must  be  reversed  and 
set  aside,  and  this  court  will  enter  such  de- 
cree as  said  drcnit  court  ongbt  to  bara  en* 
tered. 

NORFOLK  ft  W.  R.  CO.  T.  NKBLT.i 
(Supreme  Conrt  of  Appeals  of  'nq^la.  Jnne 
27, 1896.) 

EiBcnoir  or  Fassbkoir  — Ponitivx  Damaobb— 

iHSTBUaTlONB. 

1.  If  there  Is  QO  evidence  tmdlng  to  prOT« 
hypothetical  facts  stated  in  an  instrncdoa,  it  Is 
reversible  error  to  give  it 

2.  Plaintiff  boaght  a  ticket  from  R.  to  B., 
which  the  condoctw  collected  before  the  train 
reached  8.,  an  InterTenliu  station.  The  con- 
ductor, thinking  that  the  tloEet  onl7  read  to  S., 
demanded  extra  fare  aftor  leaving  S.,  wbldi 
plaintiff  refused  to  give,  saying  that  Mb  ticket 
was  to  B.,  which  another  passenger  corrobo- 
rated. The  condnctor  put  plalntiffi  off  without 
violence  oe  abuse.  Aftw  reaching  B.,  the  con- 
ductor discovered  the  mistake,  and  tried  to  make 
arrangements  to  send  a  conveyance  back  for 
plaintiff,  but  could  not  find  one.  The  court 
gave  the  jnry  an  Instruction  allowing  them  to 
give  punitive  damages  if  the  act  was  wanton, 
or  in  utter  disregard  of  plaintiff's  rights,  ana 
if,  after  the  defendant  company  knew  of  such 
act  the7  ratified  it  Bdd,  that  the  fiicts  did  not 
warrant  such  an  inatructitw. 

3.  A  tort  committed  hy  mistake,  In  the  as- 
sertion of  a  supposed  right,  or  without  any  ac- 
tual wrong  intention,  and  without  sndi  reck- 
lessness or  negligence  as  evinces  malice  OT  oon- 
sdous  dlsregatd  of  the  rights  of  others,  will  not 
warrant  the  giving  of  damages  for  punishment 

4.  A  verdict  for  91,000  for  sndi  Section  was 
excessive. 

Error  to  circuit  court  of  city  ot  Roanoke; 
Dupuy,  Judge. 

Tbe  Norfolk  &  Western  Railroad  Company 
bring  error  to  a  judgment  against  them  and 
In  favor  of  J.  M.  Ne^. 

The  instructt<ms  asked  tor  by  the  plainlltt 
and  defendant  and  those  gtvai  tiy  the  court, 
and  referred  to  in  the  ophiion,  are  as  foUows: 

Plaintiff's  instmction:  **If  the  Jnry  b^ere 
from  the  evMence  that  Uie  defendant  com- 
pany wrongful^  and  unlawfully  put  the 
plaintiff  off  its  train,  as  charged  In  the  dec- 
laration, then  they  must  find  for  tbe  pilalntlff ; 
and  In  estimating  his  damages  they  ^uld 
take  into  consideration  all  the  drcnmatances 
atteniUng  said  expulsion,  and  may  consider 
the  Insult  and  Indignity  attending  said  act, 
if  any  was  (rftraed  by  the  defendant's  offlcon 
to  tbe  pl^ntlfl,  and  award  swA  damages  as 


1  Reported  F.  S.  Klrkpatriek,  Esq.,  of  the 
Lynchburg  bar. 
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W01  compensate  blA  for  Ids  loBS  and  loom- 
yenlence^  and  for  ancta  Insult  or  Indlgidty; 
and  if  tbey  bellero  ftom  the  evidence  tliat  the 
conductor  In  char^  of  said  train  acted  wan- 
tonly ih:  wttb  groBs  negligence  ex  gross  disre- 
gard of  the  rights  of  the  plaintiff,  then  they 
mayi  in  ascertaining  the  amount  of  damages* 
Indude  such  sum  as  yAM  tend  to  prevent  the 
defendant  from  the  repetition  of  a  like  of- 
false." 

And  the  defei^ant  oflwed  the  followhig  In- 
structions: 'liiatruction  No.  1:  The  court  In- 
structs the  Jury  that  If  they  believe  fnun  the 
evidence  that  the  VhOntlff,  Neely,  on  the  28th 
day  of  Vi^,  1888,  purchased  from  the  defend- 
ant oompai^  a  transportation  ticket  on  Its 
road  from  its  stati<m  at  Roanoke  to  Its  sta- 
tion frf  Boone's  Mlll»  and  that,  while  the 
jdalntifC  was  on  his  Journiiy  <m  the  defendant 
cfimpany's  train,  the  conductor  of  said  train 
ejected  the  said  pUUntUt  before  he  reached 
his  point  of  destination,  the  defendant  com- 
pany la  responsible  to  the  plalntUf  for  the 
actual  damages  resulting  directly  from  the 
said  removal  and  no  more.  Instruction  No.  2: 
In  considering  what  constitute  actual  dam- 
ages! the  Jury  should  consider  any  acts  ctf 
humiliation.  If  any  snch  are  offered,  which 
are  caleidated  to  injure  the  plaintiff  in  his 
character  and  good  standing,  and  any  per- 
sonal inconvenl^ice^  trouble,  and  Iws  of  time 
to  wiMh  the  plaintiff  has  bem  subjected  <»i 
account  of  the  acts  of  the  defendant,  and  al- 
low him  such  sum  as  will  compensate  him 
for  such  taijury.  If  they  believe  he  haa  sus- 
tained the  same.  Instruction  No.  3:  The 
court  ina tracts  the  Jury  that  punitive  dam- 
ages are  allowed  as  a  punishment  for  a  will- 
ful wrong  committed  by  a  person  as  a  warn- 
ing to  pKvent  others  from  onnmltting  a  like 
offense  In  the  future.  And  where  the  wrong- 
ful act  c<Hnplalned  oi  was  committed  by  an 
officer  or  agent  (tf  a  railroad  company,  said 
company  Is  not  liable  for  such  damages,  un- 
less It  is  shown  by  the  plaintiff  that  wrongful 
act  complained  at  was  ratified  -or  adopted  by 
the  company  as  its  own  act.  To  constitute  a 
ratification  it  must  api^ear  that,  aftor  a  full 
knowledge  of  all  the  facts  In  the  case,  the 
company  approved  of  w  adopted  the  vrrong- 
ful  act  complained  of  as  ItB  own.  That  the 
fact  that  the  company  failed  to  discharge  the 
officer,  or  to  reinlmand  him,  or  to  acknowl- 
edge any  liability  oa  account  of  such  act,  does 
not  aowunt  to  a  ratification.  Instruction  No. 
'4:  The  court  Instructs  the  Jqiy  that  the 
plaintiff  had  no  right  to  do  any  act  which 
will  enhance  his  damages,  and  if  they  b^eve 
tmm  the  evidence  that  the  plaintiff,  by  any 
act  on  his  part  (beyond  what  was  necessary 
to  protect  his  rights),  increased  the  damages, 
If  any  he  suffered,  to  the  extent  of  such  in- 
crease he  cannot  recover.  Instruction  No.  6: 
The  court  Instmcte  the  Jury  that  if  they  be- 
lieve from  the  evldaice  ^t  the  conductor. 
Stanfield,  removed  the  plaintiff  from  his  train 
under  a  bona  fide  belief  that  his  ticket  only 
entitled  him  to  ride  as  tar  as  Starkle's,  and 


that  such  removal  was  a  mlst^  od  fbe  part 
of  Hie  conductor,  and  unaccompanied  wltti 
any  more  acts  of  force  than  wwe  necessary 
to  remove  the  plaintiff  firan  the  defendant 
company's  train,  and  that  the  act  of  said 
conductor  was  not  wanton  or  (^presstve  or 
nialiclons,  thai  the  philntlff  Is  only  entitled 
to  recover  compoisatory  damages,  or.  In  other 
wOTds.  the  actual  damages  he  has  sustained 
on  account  of  such  removal.  What  ccmstl- 
tntes  actual  damages  has  been  tet  forth  In 
another  Instruction,— No.  2.  Instructloo  No.  6: 
The  court  Instructs  the  Jury  that,  even  though 
they  may  believe  from  the  evldoiee  that  J.' 
B.  Stanfield,  the  ocmdnctor  of  the  d^endaat, 
wrongfully  ejected  the  plaintiff  from  the  de- 
fendant's cars,  and  that  the  Section  of  the 
plaintiff  was  accompanied  wuittm  and  vt^- 
presslve  conduct  on  the  part  of  aaUt  con- 
ductor,  yet  they  can  allow  nothing  to  the 
plaintiff  by  way  of  exemidazy  or  punitive 
damages  for  snch  conduct  unless  they  fur- 
ther believe  from  the  erld^ice  that  the  de- 
fendant ratified  snch  acts  of  wastmness  and 
oppressl<m,  and  adopted  them  as  Ita  own; 
that  the  failure  on  the  part  of •  the  defendant 
company  to  discharge  said  conductor  fmn  Its 
emidf^ment  after  knowledge  of  the  act  and 
a  demand  for  damages  wUl  not  amount  to 
a  ratlficatlm,  so  as  to  render  the  defttid- 
ant  company  liable  for  punitive  damages. 
Instruction  Na  7:  The  court  farther  Instructs 
the  Jury  that,  while  the  retoition  by  the  de- 
fendant of  the  conductor  after  knowledge  <tf 
his  alleged  wanton  and  Illegal  acts  tends  to 
show  ratlflcatlon  by  tlie  company  of  such 
acts,  yet  the  mere  fact  that  the  conductor 
was  retained  after  knowledge  Is  not  (tf  Itself 
sufficient  to  show  that  the  company  did  TKtr 
Ify  the  acts  In  question." 

And  the  court  declined  to  give  any  ot  said 
tostmctions  except  No.  5,  which  was  glTtti 
with  the  modification  of  the  court  stating  tiiat 
wtiat  constitutes  actual  damages  will  be 
found  in  instruction  No.  2,  and  Instructed  the 
Jury  as  foUows: 

"Plaintiff's  luBtractioa  No.  1.  The  court  la- 
Btmcts  the  Jury  that  tlie  taw  ImxKMes  upon 
railroadB,  as  carriers  of  passoigers,  the  duty 
to  exercise  the  highest  degree  of  care,  and 
the  utmost  diligence  on  the  part  (tf  Ito  em- 
ployte  that  the  passenger  shall  be  carried 
safely  and  landed  at  the  place  of  his  destina- 
tion; and  any  failure  of  the  employee  to  meet 
these  requirements  within  the  scope  of  their 
employment  will  roidar  the  railroad  company 
liable  to  the  passenger  for  the  Injury  re- 
ceived. But  the  measure  of  damages  shall 
be  such  as  is  set  forth  In  othor  Instructions 
given  In  this  case,— In  Instructions  tar  plain- 
tiff Nob.  2  and  3. 

"Plaintiff's  Instruction  No.  2.  If  the  Jury 
believe  that  the  plaintiff,  on  the  28th  day  of 
May,  1893,  purchased  a  ticket  ovw  defend- 
ant's road  from  Roanoke  to  Boone's  Mill,  and 
that,  while  the  plaintiff  was  on  his  Journey  be- 
tween those  stations,  a  conductor  of  the  train 
upon  which  the  plaintiff  was  passenger  ^ect- 
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«d  blm  before  he  nftched  Boone's  Mill,  then 
the  defendant  company  Is  liable  to  tbe  plain- 
tiff in  this  action  for  such  actual  damages 
as  the  jnry  may  believe  he  snstained.  In  con- 
sidering what  constitntes  actual  damages,  tbe 
jury  may  consider  any  peiwrnal  Inconren- 
lenoe,  loea  of  time,  and  tronble  to  whidb  they 
may  beUere  the  plalntlfl  was  subjected.  In 
additi<m  to  this  the  jnrj  may  consider  the 
hmnlliatlon,  outrage,  or  inaolt,  U  any.  to 
which  the  plaintifr  may  have  besn  mbjected 
by  bdng  ejected  ftom  the  car. 

"Plalntirs  Instruction  No.  8.  Should  the 
Jury  further  bellere  from  the  erid«ice  that 
the  act  of  the  said  conductor  was  not  only 
illegal,  but  was  also  wanton  or  oppressive,  or 
in  utter  disregard  of  the  rights  of  the  plain- 
tiff, and  that  after  the  defendant  company 
had  knowledge  of  such  act  it  participated  In 
or  ratified  it  expressly  or  by  implication,  then 
the  J1U7  mi^  add  to  actual  damages  some- 
thing by  way  of  punltilTe  damages  against 
the  defendant  PnnitlTe  damages  are  dam- 
ages allowed  against  a  party  who  has  wrong- 
ed another  in  a  wanton,  wiUful,  or  (^presslve 
manner  In  disregard  of  his  rights,  as  a  warn- 
ing to  him  and  others  to  prevent  them  from 
committing  like  offenses  in  the  future. 

"PlalntifTs  Instruction  No.  4.  If  the  Jury 
believe  from  the  evtdoice  that  a  cnnplatait 
was  made  within  a  few  days  after  the 
pulslon  of  Neely  the  conductor,  in  which 
tbe  fscta  in  reference  to  said  expulsion  were 
folly  set  forth  to  Joseph  H.  Sands,  vice  presi- 
dent and  general  manager  of  tbe  Norfolk  & 
Western  Railroad  Co.,  and  that  the  said  rail* 
road  company  has  continued  to  employ  the 
conductor,  Stanfleld,  In  the  same  capacity, 
and  has  refnaed  to  recognize  any  liability 
npon  it  cm  acrount  of  sutdi  expulsion,  then 
such  conduct  on  the  part  of  the  company  may 
be  oonMered  by  the  jury  as  tending  to  show 
a  latiflcatlm  of  tbe  act  of  the  conductor  by 
tbe  company;  bat  tbe  mere  failure  to  dis- 
charge said  conductor  after  knowledge  of  his 
act  is  not  of  Itself  a  ra^tflcation  of  Us  act." 

Defttidanf a  Instruction  No.  B.  Sam«  as  In- 
stmctlon  No.  ^  tnpBk, 

Watts,  Bobertson  ft  Robertson,  for  plalntlfl 
In  error.  Soott  ft  Staples,  for  defendant  in 
error. 

RIELT,  J.  This  was  an  action  of  trespass 
on  tbe  case  to  recover  damages  for  being  ex- 
pelled from  a  passengw  car  by  the  conductor. 
There  were  two  trials  In  the  court  below.  On 
tbe  first  trial  tbe  Jury  rendered  a  verdict  tot 
$1,000,  which,  on  the  motion  of  the  defend- 
ant, was  set  aside,  and  a  new  trial  awarded; 
and  <m  the  second  trial  a  verdict  of  $800  was 
rendered,  whicdi  the  court  refused  to  atA.  adde, 
but  gave  Judgment  thereon.  It  was  conceded 
that  the  plaintiff  in  tbe  suit.  J.  M.  Neely,  had 
a  right  of  action  against  the  defendant  com- 
pany to  recover  damages  for  hte  expulsion 
from  tbs  car,  and  the  real  pcdnt  of  GontioTW> 
sy  was  title  measure  of  recovery  for  the  unlaw- 


fol  act^  Was  he  entitled,  under  the  tibrcum- 
Btanoes  of  tbe  case,  as  ahown  by  the  evidence, 
to  actual  or  compensatory  damages  only,  or 
was  be  entitled  to  recover  In  addition  exem- 
plary or  punitive  damages?  Actual  or  com- 
puisatory  damages  are  the  meaameof  the  loss 
or  injury  sustained,  while  exemplary  or  puni- 
tive damages  are  "something  in  addition  to 
fall  compensation,  and  something  not  given  as 
his  due,  but  for  the  protectlcm  of  the  public" 
The  law  awards  the  former  only  where  in  the 
unlawful  act  there  is  an  absence  of  Intention- 
al wrong,  fraud,  or  malice,  or  the  act  is  not 
oppresdvely  or  recklessly  committed;  while 
the  latter  are  glvoi  where  the  wrcmgfni  act  is 
done  with  a  bad  motive,  or  with  such  gross 
nsgllgence  as  to  amount  to  positive  miscon- 
duct, or  in  a  manner  so  wanton  or  reckless  as 
to  manifest  a  willful  disregard  of  tbe  rights 
of  others.  On  the  first  trial  the  plaintiff  asked 
for  two  Instructions,  which  were  given  by 
the  court;  and  on  the  last  trial  the  court,  at 
the  Instance  of  the  plaintiff,  gave  four  Instnic- 
tlons,  the  second  and  third  of  which  are  the 
same  as  the  two  given  for  the  plaintiff  on  the 
first  triaL  On  the  first  trial  the  defendant 
asked  five  Instructions,  all  of  which  were  re- 
fused. Tbey  were  the  same  as  the  first  five 
of  the  sevMi  Instructions  asked  by  the  defend- 
ant on  tbe  last  trial.  The  court,  on  the  last 
trial,  refused  all  of  tbe  defendant's  Instruc- 
tions except  the  fifth,  which  It  gave,  with  on 
explamtory  amendment  The  cobslderatlon 
of  these  instructions  and  of  the  action  of  the 
court  in  respect  to  them  invt^ves  the  deter- 
mination of  the  question  at  issne,  and  of  the 
errors  assigned  in  the  petition  for  the  writ  of 
error  awarded  by  this  court  As  all  of  the 
instructions  asked  tor  and  refused  or  glvrai 
on  tbe  first  trial  wwe  renewed  on  the  second 
trisl.  It  is  only  necessary  to  consider  those 
presented  on  the  latter  trial  We  pmselTe  no 
wror  in  the  first  and  second  Instructions  givoi 
for  the  plaintiff,  or  in  the  fifth  instruction  of 
the  defendant,  which  was  likewise  given. 
Nor  did  the  court  err  in  rejecting  the  other 
Instructions  asked  for  by  the  defendant 
This  leaves  for  consideration  the  correctness 
of  the  third  and  fourth  Instructions  given  to 
the  Jury  at  the  instance  of  tbe  plaintiff. 

The  third  instruction  was  as  follows: 
"Should  the  Jury  further  believe  from  the 
evidence  tliat  the  act  of  the  said  conductor 
was  not  only  Illegal,  but  was  also  wanton  or 
oppresBlre,  or  In  utter  disregard  of  the  rights 
of  the  plaintiff,  and  that,  after  the  defend- 
ant company  had  knowledge  of  such  act  it 
participated  In  or  ratified  It  expressly  or  by 
bnidication.  then  the  Jury  may  add  to  actual 
damages  something  by  way  of  punitive  dam- 
ages against  tbe  dtfendant  Pmiltive  dam- 
ages are  damages  against  a  party  who  baa 
wronged  another  in  a  wanton,  willful,  or  op- 
inesslve  manner.  In  disregard  of  his  rights, 
aa  a  warning  to  him  and  others  to  |H%vent 
tliem  from  committing  like  offenses  In  the 
future."  Tlds  Instruction  assumes  that  there 
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was  evidence  before  the  Jary  not  only  of  an 
lUeiral  act.  but  erldenee  tliat  traded  to  prore 
tliat  the  act  was  done  In  a  wanton  and 
presslre  majuer,  and  In  utter  dlsr^ard  (tf 
the  rights  of  the  plaintiff,  and  also  evidence 
that  the  defendant  company,  with  knowl- 
edge thereof,  ratified  what  Its  agoit.  the  con- 
ductor, had  done  The  Instruction  Informed 
the  jury  that  If  satisfied  that  these  facts 
were  proved  by  the  evidence  they  bad  the 
right  to  Inflict  on  thtt  defuidant  company 
exemplaiy  w  punitive  damages.  The  pnn 
prtety  <a  this  Instruction  depends  npon  the 
evidence  before  the  Jury.  If  there  waa  evi- 
dence tending  to  prove  the  acts  bypothetlc- 
ally  stated  In  the  Instruction,  then  Ita  snffl- 
clency  to  establish  them  was  for  the  deter- 
mlnatlm  ot  the  jury,  and  It  was  right  to 
give  the  Ihstmctlon;  but.  If  there  was  no 
evidence  to  that  end,— which  was  a  matter 
for  the  court  to  decide,— it  should  not  have 
been  given;  for  where  there  Is  no  evidence 
to  support  an  Instruction  that  is  asked  for, 
It  should  not  be  given,  and,  if  given,  It  la  re- 
versible errw.  Borland  v.  Barrett,  76  Va. 
133;  Rea'B  Adm'x  v.  Trotter,  28  Omt  585; 
Kalhxiad  Co.  v.  Scurr,  42  Am.  Rep.  376;  2 
Thomp.  Neg.  2246,  and  Railroad  Co.  v.  Arm- 
strong, 91  n.  S.  489.  The  defendant  com- 
pany operates,  as  lessee,  the  branch  Hue  of 
railroad  running  from  Roanoke  city,  Va.,  to 
Winston,  N.  C,  and  known  as  the  Roanoke 
&  South ef-n  road.  The  nearest  station  to 
Roanoke  city,  and  distant  six  miles,  is  called 
"Starkle,"  and  eight  miles  further  on  is  the 
next  station,  known  as  "Boone's  Mill."  The 
plaintiff  lived  at  Roanoke  city;  and  on  May 
28,  1893,  which  was  Sunday,  he  decided  to 
pay  a  social  visit  to  some  blends  who  re- 
sided at  Boone's  Mill.  He  bought  from  the 
ticket  agent  of  the  defendant  company  at 
Roanoke  a  ticket  to  Boone's  Mill,  which  he 
showed  to  a  Mr.  Armentrout,  his  friend  and 
business  partner,  who  was  with  him.  They 
entered  the  car,  and  took  a  seat  together. 
After  the  train  had  started,  and  before  It 
reached  Starkle,  the  conductor  came  through 
the  car  to  take  up  the  tickets  of  the  pas- 
sengers. When  he  reached  Neely  and  Ar- 
mentrout, who  were  seated  near  the  rear  end 
of  the  car,  be  took  up  the  ticket  of  Neely, 
and  also  took  out  of  the  mileage  book  of  Ar- 
mentrout the  mileage  to  Boone's  Mill,  to 
wtiich  place  the  latter  was  also  going.  After 
the  train  tiad  proceeded  a  mile  or  so  beyond 
Staiide,  the  conductor  again  came  through 
the  car,  and  asked  Neely  for  his  ticket  He 
answered  that  he  had  already  given  his 
ticket  to  him.  The  conductor  replied  that  he 
had  not  done  so;  that  the  ticket  which  he 
bad  given  to  him  was  for  Starkle.  Further 
words  passed  between  them,  when  the  con- 
ductor said,  "You  win  have' to  give  a  ticket 
or  money  or  get  off."  Neely  replied.  "Ton 
will  have  to  put  me  off,  for  I  won't  get  off,** 
and  turned  to  Armentrout,  and  asked  him  it 
tae  liad  not  given  his  tid:et  to  the  conductor. 


Armentrout  answered  that  he  had.  Meely 
then  told  flie  conductor  to  look  through  blB 
Ucketa.  and  he  wonid  find  <me  to  Boone's 
MDL  Tbe  conductor  reapmided  tbat  he  did 
not  have  to  do  ao,  1^  which  language  he 
meant,  as  he  explained  m  the  trial*  that  tae 
had  already  examined  them.  He  explained 
that  In  taking  iq>  tickets  It  was  his  practlct 
to  put  th«n  In  rotation  as  passengers  oocu- 
^ed  seats  In  the  car,  so  as  to  assist  Us  mem- 
ory. If  he  did  not  recollect  ttae  destination  of 
the  passengers;  that  when  he  first  to(A  up 
the  tidcets  on  this  occasion  after  leaving 
Hoanoke  city,  be  tore  out  of  Armentront's 
book  the  necessary  mileage  to  Boone's  Mill, 
and  took  up  Neely's  ticket,  which  be  read 
"Starkle,"  and  that  he  fixed  It  In  hU  mind 
that  In  this  seat  there  waa  one  passenger  for 
Starkle  and  one  for  Boone's  Mill,  and  put 
the  tickets  in  this  rotation;  that  when  he 
came  through  the  car  again  he  noticed  that 
Neely  had  left  his  seat,  and  on  examining 
his  tickets  he  found  a  ticket  for  Starkle  cor- 
responding to  the  seat  Neely  had  first  occu- 
pied, but  which  must  In  fact  have  r^re- 
sented  the  seat  just  opposite^  Acting  under 
the  belief  that  Neely's  ticket  was  for  Starkie, 
and  Neely  failing  to  give  him  a  ticket  after 
remaining  on  the  train  beyond  StaiUe,  or 
to  pay  the  fare  to  Boone's  Mill,  which  was  30 
cents,  be  stopped  the  car,  and  put  him  off. 
In  doing  80,  the  evidence  shows  that  the  con- 
ductor was  guilty  of  no  rudeness  or  violence. 
The  ejection  was  effected  respectfully  and 
quietly.  Neely  offered  no  physical  resist- 
ance, and  only  required  that  he  be  put  off, 
which  was  done  by  the  conductw  taking 
hold  of  his  arm  or  coat,  and  leading  him  to 
the  rear  end  of  the  car,  where,  Neely  still 
refusing  to  get  off,  he  led  him  down  the  steps 
of  ttie  platform  until  he  was  wholly  off  the 
train.  After  Neely  had  thus  been  expelled 
from  the  car,  and  before  the  train  arrived  at 
Boone's  MIlC  the  conductor  came  to  where 
Arm«itrout  was  sitting,  and  began  to  talk 
with  him  about  the  matter.  Armentrout 
told  him  that  he  had  made  a  mistake,  that 
Neely's  ticket  was  for  Boone's  Mill,  and  that 
he  was  willing  to  go  before  a  justice  of  the 
peace  and  make  oath  to  that  effect  Hie 
conductor  thereupon  said  that  he  supposed 
then  he  had  made  a  mistake.  When  the 
train  arrived  at  Boone's  Mill,  the  conductor 
again  came  to  Armentrout,  and  said:  "I 
guess  I  made  a  mistake.  Here  is  $2.00.  Tou 
get  a  carriage,  and  send  back  for  Mr.  Neely; 
and  If  you  need  any  more  money,-  you  pay  It, 
and  when  I  come  to  town  I  will  make  It 
good."  Armentrout  did  not  succeed  in  get- 
ting a  conveyance,  and  he  returned  the  mon- 
ey to  the  conductor  when  he  came  back  with 
his  train  the  next  day  to  Roanoke  city.  It 
Is  apparent  from  this  recital  of  the  testimony 
that  while  the  act  of  the  conductor  in  ex- 
pelling Neely  was  unlawful.  It  proceeded 
from  no  111  motive,  and  was  not  mddj  or 
recklessly  done.   It  was  the  result  of  a  mls> 


Digitized  by  Google 


S.  C) 


HALE  0. 


UTSEY. 


871 


take  on  the  part  of  the  conductor,  and  due 
to  DegUgence  or  absence  of  mind  in  reading 
the  ticket  of  Neely  when  he  took  It  np.  But 
when  he  traa  assured  by  Armentrout  that  be 
had  made  a  mistake,  be  manifested  his  peni- 
tence, and  did  all  In  his  power  to  recti^  it 
His  snbseqoent  conduct  was  conclaslve 
against  any  Imputation  of  malice,  and  re- 
pelled all  presumption  of  Intentional  wrong. 
It  was  clearly  not  a  case  for  exemplary  or 
pnnltiTe  damages.  In  Snth.  Dam.  (2d  Ed.) 
S  393,  p.  84,7,  the  law  on  this  snblect  Is  thus 
stated:  "A  tort  committed  by  mistake,  in 
tlte  anotloo  ot  a  supposed  right,  or  without 
any  actual  wrong  Intention,  and  without  such 
I'ecklessness  or  negligence  as  erinces  malice 
or  consdons  disregard  of  the  rights  ot  others, 
will  not  warrant  the  giving  of  damages  for 
punishment  where  the  doctrine  of  such  dam* 
ages  prevalla."  And  to  the  same  effect  are 
Hamilton  t.  Ballroad  Oa.  63  N.  Y.  25;  RaU- 
road  Co.  t.  Scurr.  42  Am.  Bep.  873;  Railroad 
Co.  T.  Bice  (Md.)  21  AtL  97;  BaUroad  Oo.  r. 
Gnlnan,  47  Am.  B^.  279;  BaUroad  Co.  t. 
I4pscomb,  90  Va.  137, 17  S.  B.  809;  and  BaU- 
road Go.  T.  Armstrong.  91  U.  3*  489.  The 
erldence  furnished  no  foundation  for  In- 
Btmction  Mo.  8,  and  the  court  erred  In  giving 
it  to  the  Jury. 

The  plaintiff  was  unlawfully  exp^led  ftom 
the  car,  and  was  entitled  to  be  folly  recom- 
pensed for  the  Injury.  He  resided  at  Boa- 
Doke  city,  but  was  engaged  in  the  tan-bai^ 
business,  and  had  his  place  of  business  be- 
tween the  stations  Starkle  and  Boone^s  Mill, 
about  2  or  2^  miles  south  of  Starkle.  It  was 
his  habit  to  go  to  bis  place  of  business  on 
the  cars  once  or  twice  a  week,  and  to  get  off 
sometimes  at  the  one  station  and  some- 
times at  the  otho*.  whence  he  was  accus- 
tomed to  walk  to  his  place  of  business.  On 
the  day  he  was  expelled  fnnn  the  car  he  had 
to  walk  about  half  a  mile  further  than  he 
was  accustomed  to  do  when  he  got  off  the 
tnUn  at  Boone^s  HllL  He  did  not  sustain 
any  physical  injury,  nor  suffer  any  pecuniary 
loss.  He  was  not  thrust  out  Into  inclement 
weather.  The  day  was  fslr  and  warm.  He 
arrlTod  at  his  destlnatlw  too  late  to  accom- 
pany to  cbnttdi  the  friends  he  was  going  to 
Tlslt,  and  In  this  was  dlsaK>olnted.  He  was 
mtltted  to  fall  compensation  for  the  unlaw- 
ful act  to  which  he  was  subjected.  He  was 
entlOed  to  compensation  for  the  inoonren- 
lenc^  dtiay.  and  fatigue  to  which  he  was 
put,  and  a  suitable  reconpense  for  the  in- 
jury done  to  Us  fedings  in  being  expelled 
from  the  train;  but  he  was  not  entitled  to 
recorer  In  addition  exemplary  or  punltlre 
damages  aa  a  pnrtnctlon  to  the  pnbUe  tor  the 
unintentional  wrong  or  mlstoke  of  the  con- 
ductor. The  mdlct  of  the  jury  exceeded 
any  compensatory  limit,  and  can  only  be 
accounted  tta  npm  the  theory  that  the  jury, 
under  the  aroneons  instruction  of  the  court, 
gare  to  him  exemidary  damages. 

Instmctlon  No.  4,  which  was  also  glren  at 
the  Instance  oC  the  plaintiff,  waa  intended  to 


inform  the  jury  as  to  what  constituted  evi- 
dence tending  to  show  a  ratification  by  the 
defendant  company  of  the  unlawful  act  of  Ito 
conductor,  with  a  view  to  Its  consequent  11a- 
blUty.  A  master  is  Uable  to  the  extent  of 
compensatory  damages  for  the  unlawful  act 
of  his  agent  committed  In  the  course  of  his 
employment,  whether  ratified  or  not;  and 
such  lnstructl<»  as  the  one  above  referred  to 
would  only  be  proper  in  a  case  wh^  the 
law  awarded  exemplary  damages  for  the 
tortious  act  of  the  agent  It  was  Intended 
to  be  and  was  supplemental  to  instructim 
8,  and  could  only  be  rdevant  and  ^vper 
In  case  that  Instractlm  was  pnqpor.  We 
hare  seen  that  It  was  ranr  In  the  court  to 
give  that  instruction,  and  It  follows  that  It 
was  error  to  give  this  one. 

The  court  having  erred  In  giving  to  the 
jury  Instmctlons  Noe.  3  and  4,  the  judgment 
must  be  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside,  and  the  case  remanded 
to  the  circuit  court  tor  the  city  of  Roanoke 
(or  a  new  trial;  upon  which  new  trial,  if  the 
evidence  should  be  substantially  the  same  as 
on  the  last  trial,  the  said  InstmctiMis,  If 
asked  for,  are  not  to  be'  g^ven,  but  the  jury 
Instructed  In  accordance  with  the  views  ex- 
pressed in  the  foregfring  i^lniom. 


(M  8.  a  89S> 
HAUB  T.  UTSBT  et  sL 
(Supreme  Court  of  South  July  12, 

ISBBO 

Chattbl  UoBTeAasB— DsrADur— Dnuvn  voa 
Patkekt: 

Demaod  by  the  mortgagee  of  payment  of 
a  chattel  mortgage  debt  after  maturity  does  not 
reinvest  the  mortgagor  vlih  title  to  the  mort- 
gaged property.' 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Earnest  Gary,  Judge. 

Action  by  W.  B.  Hale  against  W.  B.  and 
J.  H.  ntsey  -to  recover  personal  propwty. 
From  a  judgment  for  defendaata,  plaintiff 
appeals.  Reversed. 

Haynswnth  ft  Parker,  for  appellant 
Jos.  A.  HcCullough.  tor  reivondents. 

POPS),  J.  The  oHnpIalnt  In  this  case  was 
for  the  recovery  of  pnetmal  property.  It 
se«n8  that  W.  B.  Utsey  had  mortgaged 
this  property  on  tba  12th  day  of  August 
1808,  to  secure  a  note  tor  |100,  due  on  the 
let  day  of  November,  1898;  that  although 
no  payment  had  been  made  on  the  note  se- 
cured 1^  the  mortgage,  yet  that  after  the 
maturity  of  the  q(A»,  the  plaintiff  Imd  on 
several  times  made  demand  of  said  W.  Bt 
nts^  for  pigment  The  proof  offered  by 
the  plaintiff  at  the  trial  fully  sustained  the 
debt  the  mortgage  being  executed  to  pay 
It;  that  the  condition  of  the  mortgage  had 
been  bnrfton;  that  the  debt  was  unpaid; 
that  demand  had  been  made  for  the  delivery 
of  the  mortgaged  property  after  condition 
brok»i.  and  that  this  demand  bad  been  re- 
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fused  by  both  defendants,  who  had  the  same 
personal  property  In  thdr  possession.  After 
all  these  facts  had  occurred,  this  action  was 
brought  to  recover  said  personal  property 
mortgaged.  When  the  plalntifTs  testlmcmy 
had  closed,  the  defendants  moved  for  a  non- 
snit  ou  the  gronnd  that  after  the  condition 
broken  of  the  mortgage  the  mortgagee  had 
demanded  payment  of  the  debt  secured  by 
the  mortgage  of  the  mortgagor.  Judge 
Earnest  Gary,  as  presiding  Judge,  granted 
the  motion,  and  passed  the  following  order: 
*mie  plaintiff  in  this  case  having  closed  his 
testimony,  and  having  testified  that  he  made 
freqnent  demands  upon  the  defendant  W. 
B.  ntsey,  the  mortgagor,  for  the  payment 
of  the  money  secured  by  mortgage  after  mai- 
turity  of  said  mortgage,  and  before  seizure 
of  said  proper^,  under  authority  of  Sum- 
mer V.  KeUy,  88  S.  C.  507,  17  S.  B.  864,  de- 
fendants* attorney  having  moved  for  non- 
suit, I  hereby  grant  said  motion.  Earnest 
Gary,  Presiding  Judge  July  28th,  18&i." 
Prom  this  final  ord^,  an  appeal  la  now  be- 
fore oa. 

It  Is  uuDeceBsary  to  reproduce  the  grounds 
of  appeal,— four  In  number,— for  they  raise 
the  question  whether,  after  mortgage  brok- 
«i,  as  to  personal  pn^rty,  the  title  to  such 
personal  propnly  revests  In  the  mortgagor 
if  a  demand  Is  made  by  the  mortgagee  of 
the  mortgagor  of  the  payment  of  the  mut- 
gage  debt  It  would  need  but  few  words  to 
show  that  the  decision  of  Summer  v.  Kelly, 
38  S.  O.  607,  17  S.  B.  804,  does  not  support 
the  view  taken  by  the  cdrcult  Judge,  if  the 
decision  of  this  court  In  State  v.  Rice,  20  S. 
B.  986,  bad  not  already  settled  that  ques- 
tion. Chief  Justice  Mclver,  In  the  case  Just 
cited,  said:  "The  only  remaining  exertion 
Is  the  third,  which,  under  the  view  we  have 
taken  of  the  first  exception,  presents  no 
nuiterial  question,  and  would  not  be  farther 
noticed,  except  for  the  purpose  of  correcting 
a  misapprehension  which  seems  to  have 
arisen  In  regard  to  the  effect  of  a  forhier 
decision  of  this  court  In  the  case  of  Sum- 
mer V,  Kelly,  38  S.  C.  507,  17  S.  E.  864. 
That  case  does  not  decide  that,  wbere  a 
partial  payment  on  a  mortgage  debt  Is  ac- 
cepted by  the  mortgagee,  It  operates  as  the 
waiver  of  the  forfeiture  (as  It  Is  IncorrecUy 
termed),  for  no  such  question  was  then  pre- 
aented;  but  the  question  there  presented  Is 
thus  distinctly  stated  by  the  Judtlce  who 
prepared  the  opinion  In  that  case:  'Second. 
If  paym»its  of  money  arising  from  sales  of 
mcntgaged  property  by  mortgagor  be  made 
to  mmtgagee  after  a  breu±  of  the  condition  of 
the  mortgage,  will  such  payment,  if  in  fuU 
paj/tnent  i^f  teeured  by  mortgage  [Italics 
mine],  cancel  mdi  debt,  end  revest  the  ti- 
tle of  mortgaged  pn^ertr  In  the  mortga^ 
gonf  That  was  the  question  presented  by 
the  evidence^  and  by  the  ccmcurrent  finding 
of  the  referee  and  circuit  Judge,  for  they 
both  found  as  matter  of  tect  that  the  whole 
amount  of  the  mwtcage  debt  had  been  paid 


In  full;  and  hence  no  question  as  to  the  ef- 
fect of  a  partial  payment  of  the  mortgage 
debt  aft«>  condition  brofcui  did  arise,  or 
could  have  aMsen,  In  that  case.  There  Is, 
therefore,  no  warrant  for  supposing  that  the 
case  of  Summer  v.  KeUy  decided  that  when 
a  mortgagee  of  personal  property  accepted 
a  partial  payment  on  the  mortgage  debt, 
after  condition  broken,  auch  acceptance  op- 
erated as  a  waiver  of  the  forfeiture  (aa  it  is 
called),  and  revested  the  tlUe  to  the  mort- 
gaged property  In  the  mortgagor.  All  that 
the  case  can  be  properly  regarded  as  having 
decided  Is  tliat,  'when  the  mortgage  debt 
has  been  fully  paid  and  satisfied,  even  after 
condition  broken,  the  legal  title  to  the  mort- 
gaged property  Is  thereby  revested  in  the 
mortgagor.*  It  Is  true  that  some  of  the  lan- 
guage contained  In  the  quotation  made  In 
that  case  from  Herman  on  Chatty  M(»t- 
gages  would  seem  to  countenance  the  Idea 
that  the  same  effect  would  follow  from  a 
partial  iwyment  accepted  by  the  mortgagee 
after  condition  broken,  but  the  language 
ftalldxed  In  that  quotation  manifestly  shows 
that  such  authority  was  cited  for  the  pur- 
pose only  of  showing  the  effect  of  a  pay- 
ment in  full.*'  The  question  In  the  case  at 
bar  Is  not  as  to  a  partial  paymoat  after  con- 
dition  broken,  but  Is  that  of  a  demand  tat 
payment  of  the  mortgage  debt  after  condi- 
tion broken.  The  principle  Is  the  same  la 
both  cases.  To  our  minds,  the  error  of  the 
circuit  Judge  is  fuUy  made  out .  It  Is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  rerased,  and  that  ttie 
ease  be  remanded  to  the  circuit  court  tor  a 
new  trial 


(«  B.  a  m) 
WAIiLINOFORD  et  at  v.  AIKBN. 
(Supreme  Oourt  of  South  Carolina.    Jnly  12, 

Chattei,  KobtoagSs— PATmin  AVTBB  I>BFADIA!. 

Acceptance  of  a  partial  payment  of  a  ^at- 
te)  mortnge  debt  by  the  mortgagee  after  condi- 
tion broken  does  not  revert  the  titie  in  the 
mortgaged  iHopertr  In  the  nmrtgagorr  divested 
of  the  Den  of  the  mortgage. 

Appeal  from  common  pleas  drcnlt  court  of 
Abbeville  county;  R.  O.  Watts,  Judge: 

Acticn  for  claim  and  delivray  by  Sam  Wall- 
Ingford  and  another  agahiat  A.  M.  Alkoi. 
Defendant's  oral  demurrer  to  the  complaint 
was  overruled,  and  he  appeala  Dismissed. 

Oraydon  &  Oraydw  &  Giles,  finr  appeUant. 
Parker  &  McGowan.  for  respondoite. 

POPE,  J.  Marchall  Carter,  In  February. 
1800,  gave  his  note  to  tiie  idalntiffs  tar  $1S0. 
due  on  the  lat  Norember,  1890,  and  made  Ua 
mortgage  to  them  to  secure  said  debt,  Indnd- 
ing  In  said  mortgage  a  mule  named  ''Mike.*' 
This  m(H*tgage  was  duly  recorded.  After  tte 
condition  of  tbe  mortgage  had  been  bRtkni, 
the  aald  Oartor,  aa  nuwtgagor,  made  aeveral 
payments  on  the  mntgage  d^t  to  tiw  ptaln- 
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tiffs  as  mortgagees,  bat  still  left  a  considera- 
ble part  of  the  mortgage  debt  unpaid.  Car^ 
ter  scdd  tbe  mule  to  AQtea  after  the  breadb 
of  liie  mortgage  beld  1^  {ilaliitlffa.  Plata- 
tiffs  demanded  of  Aiken  that  the  mule 
"inke"  be  turned  over  to  than  under  tbelr 
uDsatlafled  mortgage.  This  demand  vaa  re- 
fosed  by  AUcen.  tbe  defendant,  wherenpcm 
the  plaintiffs  Inatltnted  In  the  court  of  com- 
mon pleaa  for  Abbeville  county  an  action  for 
daim  and  deUvery,  setting  out  in  the  com- 
plaint the  foregoing  facts.  Wben  the  cause 
wia  called  for  trial  before  his  honor,  Judge 
Watta,  and,  after  tbe  complaint  had  been 
read,  the  defendant  interposed  an  oral  de- 
murer, on  the  ground  that'  ft  did  not  state 
facta  sufficient  to  constitute  a  cause  of  octloB 
iQ  this:  ttiat  tbe  complaint  showed  on  Its 
taco  that  tbe  plalntltts  had  accepted  a  part 
payment  on  the  debt  secured  by  the  mort- 
gage, had  extended  the  time  of  payment,  and 
liad  thereby  shown  their'  Intention  to  waive 
the  ftarf elturek  and  that  the  Hen  of  tbe  mwt- 
Kftge  was  thereby  dlsiAArged.  After  axgn- 
meat  of  the  counsd,  Judge  Watts  overruled 
tbe  dannrrer,  and  the  defendant  gave  notice 
of  appeal,  and  tbe  action  was  continued  pend- 
ing such  appeal  The  grounds  of  appeal—two 
Id  number^present  as  error  tlie  oTermUng 
The  d^urrer  on  tbe  ground  that  a  partial 
payment  of  a  mor^ge  d^t  by  tlw  mort- 
jngees  of  the  mwtgagor  after  tlie  condltlm 
uf  their  m<nrtgage  has  been  broken  rerests 
the  title  In  the  mortgaged  property  In  the 
iaortg8gcn>  divested  ct  tiie  Uoi  of  tbe  mort- 
KOga  Reliance  on  the  case  of  Smnmar  v. 
Kelly,  88  8.  O.  B07,  IT  S.  B.  864,  was  heard 
befwe  tbe  circuit  Judge  as  tbe  support  of  the 
tlefoidant's  demurrff.  Since  the  decdslona 
State  V.  Bice  (S.  O.)  20  S.  B.  9Stt,  and  Hale 
T.  TTtaey  (decision  Just  rendered)  22  B.  B.  871, 
that  support  la  clenled  the  appellant.  But 
tbe  appelant  talcee  the  broad  ground  before 
US  that,  independent  of  and  apart  from  the 
tase  of  Summer  v.  Kelly,  auina,  it  Is  an  open 
question  In  this  state  that  the  partial  pay- 
ment ot  a  mortgage  debt  after  conditltm 
brokw  wlU  revest  tbe  title  to  mortg^ed 
personal  property  in  tbe  mortgagor.  We  can- 
not think  such  has  ever  been  the  law  in  this 
state.  No  caae  can  be  cited,  dedded  wltidn 
oor  state  bordera,  that  gives  support  to  auch 
a  doctrine.  Indeed,  the  current  of  our  state 
decMona  runs  direct^  to  the  contrary.  Hie 
aiqpeal  must  be  dismissed.  It  la  the  jndg- 
meat  of  thia  court  that  tbe  order  appealed 
fnan  tw  aostalned,  and  the  appeal  therefrom 
be  dlamlsaed,  and  the  cause  Is  remanded  to 
tbe  circuit  court  for  trial. 


m  Qa.  74S) 

BIOBBB  V.  HUTOHESOK. 
'Supreme  Court  of  Georgia.    March  2B,  1895J 
Ubview  on  Appeal. 
There  being  no  alleged  error  of  law  for 
r»T]ew,  and  the  evidence,  uongh  conflicting,  he- 
lag  amply  nifficient  to  sastaln  the  verdict  the 


supreme  court  cannot  set  it  aidde  as  "bting  con- 
tnuy  to  law  and  the  evidence. 
fSyilabna  br  tl^e  Conrtl 

Error  from  superior  court,  Lumpkin  county; 
a  3.  WeUbrast,  Judge. 

Acticm  by  W.  J.  T.  Hutcheson  against  John 
F.  Bigbee.  Judgment  tar  plaintiff,  and  de- 
fendant bringa  orror.  ^lougbt  forward  from 
the  last  term.  Code,  H  4271a-4mc.  Af- 
firmed. 

Tbe  following  is  the  ot&cial  seport: 
Hutchesrai  sued  Bigt>ee  upon  a  contract  dat- 
ed August  8,  1891,  whereby  plabitfff  bound 
himself  to  clean  out  to  proper  grade  the  canal 
or  ditch  that  had  been  used  for  conv^big 
water  to  tbe  gold  stamp  mill  owned  by  de- 
fendant; to  reinir  dam  on  Etowah  river  sof- 
fldently  to  force  water  through  aald  canal  or 
ditch  to  nm  said  mill  at  all  timea  of  tbe 
year;  to  rebuild  all  fitunes  on  said  canal  or 
ditch;  to  rebuild  aU  water  gates;  to  put  bi 
new  forebay;  to  hew  out  new  mndsUla  for 
same  if  needed,  put  in  new  trunk,  (dean  out 
wheel  used  for  motive  power  to  mill,  put  In 
new  wooden  ink  if  neefled,  make  all  neoe»' 
sary  repahra  inside  gold  stamp  mill;  to  tm- 
nlah  battery  water,  erect  bozea;  to  bring  In 
the  same;  to  dean  out  ditch  for  conv^lng' 
battery  water  to  mill;  to  oiien  the  aand  vdn 
In  the  vance  cut  as  low  aa  where  there  was  a 
car  standing  on  an  old  tramway;  to  show  the 
v^  in  such  manner  tiiat  ore  could  be  taken 
out  with  safety;  to  deliver  all  material  for 
said  work,  and  to  complete  a^  work  in  full 
within  60  daya  from  date,  unless  on  account 
of  some  unavoidable  hindrance;  and  to  do 
all  said  -work  in  a  good  and  workmanlike 
manner.  If  i^ntiff  ahould  well  and  truly 
fttlflU  the  foregoing  undertakings,  defendant 
bound  himself  to  deed  to  plaintiff  tlM  farm- 
ing interest  in  and  to  certain  described  lots 
of  land,  reaerrlng  to  detoidant  tbe  mineral 
Interests,  the  house  occupied  by  him,  the  right 
to  use  two  stalls  in  staUes  occupied  by  both 
parties,  half  the  garden  oocivled  plaintiff, 
and  the  right  to  fence  a  woodland  pasture  for 
his  own  use.  Plaintiff  allied  that  he  per- 
formed all  the  work  named  In  the  contract  in 
a  good  workmanlike  manner,  and  in  erery 
particular  complied  with  bis  obligations  to  de- 
fendant thereunder,  but  that  defendant  re- 
fused to  execute  to  him  titles  to  the  farming 
interest  in  tbe  lands  named;  and  plaintiff 
prayed  for  decree  requiring  defondant  to  do 
this.  Defendant  answered  that  plaintiff  was 
not  entitled  to  have  the  contract  spedflcaily 
performed,  because  he  Iiad  failed  to  do  tiie 
wwk  he  extracted  to  do,  but  nad  done  only 
a  part  thereof,  and  that  which  he  did  yna 
done  out  of  Inferior  materia],  and  in  a  very 
unskillful  manner,  thereby  damaging  defmd- 
ant,  etc.  The  jury  found  for  the  plaintiff,  and 
a  decree  was  entered  that  defendant  specific- 
ally pwform  the  contract  by  making  a  deed 
In  accordance  with  its  terms.  He  moved  for 
a  new  trial  on  tbe  grounds  that  the  verdict 
was  contrary  to  law  and  evidence,  against  tbe 
weight  Hi  evidence,  and  without  evidence  to 
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suppOTt  It  Tbe  motion  was  OTeimled.  The 
evidence  upon  the  disputed  points  was  direct- 
ly conflicting. 

H.  TlKHnpetm,  M.  G.  Boyd,  and  S.  C  Bnn- 
lap,  tat  plalntlfl  In  error.  B.  H.  Baker  and 
Prl<»  &  Chartem,  for  def aidant  in  error. 

FBR  GUBIAM.   Judgment  affirmed. 


(97  Ga.  196) 

ROANE  et  al.  v.  STATE. 

(Supreme  Court  of  Georgia.    May  18.  1895.) 

Cbimixai<  Law  — Joint  iNDioTMKrr—  Absaolt — 
New  Tkiai.. 

1.  Where  several  penons  jointly  indicted 
for  an  offense  whidi  conld  be  committed  by  one 

person  alone  are  tried  together,  there  may,  if  the 
evidence  so  authorizes,  be  a  lawful  conviction  of 
one  or  more  of  them  without  convicting  all. 

2.  The  evidence  in  this  case  warranted  the 
verdict,  and  there  was  no  merit  in  the  ground  of 
the  motion  for  a  new  trial  relating  to  newly-dis- 
covered  evidence. 

(Syllabus  by  the  Court.l 

Error  from  superior  court,  Babun  county; 
3.  J.  Kinsey,  Jndge. 

W.  F.  Boane  and  Alex  Boane  and  Mairtn 
Roane  were  Indicted  for  assault  and  battery. 
Marvin  Roane  was  acquitted,  and  the  others 
found  guilty,  and  they  bring  error.  Affirmed. 

The  following  Is  tbe  official  report: 

It  appears  from  recitals  in  tbe  bill  of  ex- 
ceptions and  transcript  that  W.  F.  Roane 
and  his  sons,  Alex  and  Marvin,  were  indicted  ' 
for  assault  and  battery.  The  indictment  it- 
s^  Is  not  In  the  record.  Marvin  was  ac- 
quitted, and  the  other  two  found  guilty. 
They  moved  for  a  new  trial  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evi- 
dence, and  that  the  court  erred  In  so  In- 
structing the  jury,  as  to  the  form  of  their 
verdict,  that  they  could  find  one  or  two  of 
tbe  defendants  guilty  without  finding  all 
guilty.  The  brief  of  evidence  shows  that  W. 
F.  and  Alex  testified  for  each  other,  and 
Marvin  testified  for  W.  F.  and  Alex.  There 
was  also  a  ground  of '  newly-discovered  evi- 
dence. According  to  tbe  testimony  of  Moses 
L.  Shirley,  he  was  going  on  tbe  road  to  town, 
and  when  In  tbe  neighborhood  of  Roane's, 
house  be  stopped  to  fix  his  saddle,  the  girth 
of  which  had  broken.  While  so  engaged  he 
beard  Alex  Roane  say,  "How're  you?"  very 
Insultingly.  He  looked  up,  and  saw  Roane 
and  Marvin.  Roane  sold:  "Kill  him,  God 
damn  him.  Knocjc  him  down,  God  damn 
him";  and  they  began  throwing;  rocks  at 
Shirley.  Roane  pulled  bis  pistol  and  began 
shooting  at  Shirley.  He  shot  three  times, 
and  threw  his  pistol,  which  went  over  Shir- 
ley's head.  He  would  have  picked  it  up, 
but  they  pushed  blm  so  he  could  not.  He 
stooped  down  to  pick  up  a  rock,  and  Alex 
hit  him  on  the  head.  At  last  be  drew  his 
pistol,  and  shot  at  them.  They  followed  him 
up  the  road  about  150  yards,  cursing  and 
abusing  blm.  They  threw  a  half  bushel  of 
rocks  at  him.   He  turned  sick,  and  sat  down 


on  the  side  of  the  road  on  top  of  a  bill  to 
rest  They  followed  him,  and  commenced  on 
htm  again.  They  bad  three  sktrmisbes. 
They  did  not  know  be  was  coming  that  way. 
He  bad  had  a  dram,  but  was  not  drunk. 
He  bad  stopped  on  the  bill  beyond  Roane's 
house  with  John  Donalson  and  Al.  Smith. 
He  went  right  on  from  there  to  where  the 
Roanes  were  waylaying  for  him.  He  did  not 
know  how  they  knew  he  was  coming.  Sup- 
poses Marvin  saw  him  from  the  potato 
patch,  and  went  and  told  them.  He  was  cor^ 
roborated  In  certain  particulars  of  bis  testi- 
mony by  John  Donalson,  Al.  Smith,  Mrs. 
Murray,  and  Mrs.  Dickson.  Tbe  testimony 
for  defendants  tended  to  show  that  Shirley 
came  by  the  place  hallooing  and  cursing,  and 
made  the  first  assault,  and  did  the  only 
shooting  that  was  done;  that  nonb  of  the 
Roanes  had  a  pistol;  that  Alex  hit  Shirley 
with  a  rock  while  he  was  trying  to  shoot 
W.  F.  Roane,  etc.  It  does  not  appear  that 
Marvin  took  active  part  In  the  difficult,  fur- 
ther than  Is  Indicated  in  the  testimony  of 
Shirley.  The  newly-discovered  evidence  Is 
to  the  effect  that  Shirley  talked  with  one 
Jones,  and  left  on  his  mind  the  Impression 
that  the  Roanes  did  not  do  any  of  the  shoot- 
ing, but  that  Shirley  did  It  all  himself,  and 
that  he  was  going  to  swear  that  the  Roanes 
did  part  of  the  shooting.  Just  to  see  what 
they  would  say;  and  further  tended  to  sup- 
port the  defendants'  testimony  as  to  certain 
circumstances  mentioned  therein. 

Jones  &  Bowd^  Chas.  h.  Bass,  and  B.  A. 
E.  Hamby,  for  {dalutlffB  In  error.  Howard 
Thompson,  SoL  Gen.,  and  F.  M.  Johus<»i,  for 

the  State. 

P£B  OUBIAM.  Judgment  affirmed. 

07  Oa.  SUV 

ADAMS  T.  STATB. 
(Supr^e  Court  of  Georgia.    May  IS,  189S.> 
Crimiitai.  Law— New  Trial. 
The  evidence,  though  somewhat  mnflict- 
ing,  was  fully  sufficient  to  warrant  the  verdict, 
and,  the  newly-discovered  evidence  being  solely 
of  an  impeaching  charader,  there  was  no  error 
in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Carxoll;  W.  F. 

Brown,  Judge. 

F.  M.  Adams  was  convicted  of  using  abu-^ 
slve  language,  and  brings  error.  Affirmed. 
The  following  Is  tbe  official  report: 
Adams  was  indicted  for  having,  without 
provocation,  used  to  and  of  one  Bartlett. 
and  In  his  presence,  tbe  following  language: 
"Get  off  the  wagon,  God  damn  you!  I  want 
to  give  you  a  whipping."  "You  are  a  God 
damned  liar,  and  a  damned  son  of  a  bitch."' 
Def^dant  was  found  guilty,  and,  his  mo- 
tion for  a  new  trial  being  overruled,  ex- 
cepted. The  evidence  was  directly  eonffict- 
ing.  One  of  the  witnesses  for  the  state  was- 
N.  F.  Garden,  who  testified  that  Bartlett 
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told  defendant  be  did  not  make  such  a  con- 
tract as  was  claimed  by  defendant;  that  de- 
fendant then  called  Bartlett  a  liar,  and  in- 
vited him  off  of  the  wagon;  said  he  wanted 
to  whip  blm;  called  him  a  damned  raacal, 
and  a  damn  son  of  a  bitch;  and  that  Bart- 
lett did  nothing  to  defendant,  and  said  noth- 
ing to  cause  defendant  to  use  such  language 
to  him.  The  motion  for  new  trial  was  upon 
the  general  grounds  that  the  Terdlct  was 
contrary  to  law,  evidence,  etc  Also  be- 
cause of  newly-discovered  evidence.  In  sup- 
port of  the  last  ground,  defendant  produced 
the  affidavit  of  C.  H.  and  I.  H.  Evans  that 
they  heard  Garden  say  that  Bartlett  gave 
Adams  the  Ue  before  Adams  cursed  him  or 
used  any  opprobrious  words.  Also  the  af- 
fidavit of  deffflidant  and  his  counsel  that  the 
above  "information"  was  not  known  at  the 
time  of  the  trial,  but  ascertained  afterwards; 
and  of  defendant  that  due  diligence  was 
used  l3if  falm  to  discover  evidence. 

Cobb  &  Bra  and  J.  L.  Oobb,  for  plalntltC 
In  error.  T.  A.  Atklnsoct  SoL  GeiL,  and 
Adamson  &  Jackson,  for  the  Stat& 

PBR  CURIAM.  Judgment  affirmed. 


(97  Gft.  US) 

LATIMER  STATU. 

{Supreme  Court  of  Georgia.    May  13,  1895.) 

Crimihai-  Law— Assadlt— Sdfvicibkct  of  Evi- 
dence— New  Triai. 
There  was  ample  evidence  to  soBtain  the 
verdict  of  guilty,  and  the  ground  of  the  motion 
for  a  new  trial  relating  to  newly-discovered  evi- 
dence was  without  legal  merit. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Carroll;  W.  F. 
Brown,  Judge. 

WUlls  Latimer  was  convicted  of  assault 
and  battery,  and  brings  error.  Affirmed. 

The  following  is  the  official  report: 

latimer  was  indicted  for  assault  and  bat- 
twy  upon  BurdeU.  He  was  found  guilty, 
and  moved  for  a  new  trial,  upon  the  general 
grounds  and  because  of  newly-discovered  evi- 
dence. The  motion  was  overruled,  and  de- 
fendant excepted.  The  evidence  (or  the  state 
tended  to  show  the  guilt  of  defendant,  the 
main  witnesses  being  BurdeU  and  his  wife. 
Each  of  them  swore  that  BurdeU  had  no 
knife  at  the  time  in  qnestlon.  No  witness 
iras  introdnced  by  the  defendant.  He  made 
a  statement.  In  which,  among  other  things, 
he  said  that  be  accused  BurdeU  of  telling  a 
He  on  him;  that  Burdell  then  cut  at  him  with 
a  knife;  he  Jumped  back,  and  struck  at  Bur- 
deU with  a  stick  twice;  and  Burdell  picked 
up  a  rock,  and  he  picked  up  one,  and  threw 
It  at  Burdell.  In.  support  of  the  ground  as 
to  newly-discovered  evidence  defendant  pro- 
duced the  affidavit  of  one  Wells:  Was  stand- 
ing about  30  feet  from  defendant  and  Burdell 
at  the  time  of  the  difficulty.  Heard  defend- 
ant say  that  be  lied.  Then  Burdell  struck 
at  defend&at  with  a  knife.   I>efendant  jump- 


ed back,  and  struck  BurdeU  with  a  stick. 
Deponent  could  see  the  knife  open  in  Bur- 
dell's  hand,  and  saw  him  strike  at  defendant 
with  It  before  defendant  ever  struck  at  aU. 
Saw  defendant  run  off.  Also,  the  affidavit 
of  defendant  that  be  did  not  know  of  the  evi- 
dence contained  In  the  affidavit  of  Weils  un- 
til after  the  trial.  Also,  similar  affidavit  of 
bis  counsel.  Also,  affidavit  of  J.  M.  Hewitt 
that  before  the  difficulty,  and  before  the  In- 
dictment was  found,  BurdeU  told  deponent 
that  the  plan  of  Sol  West  and  defendant 
faUed;  that  the  reason  they  did  not  go  that 
night  was  that  Sol  West  saw  deponent  go 
Into  the  store.  BurdeU  testified  on  the  trial 
that  defendant  had  asked  him  to  leave  opm 
the  door  of  Mr.  Stokeley's  storehouse,  so  de- 
fendant could  get  In  and  get  things,  and  de- 
fendant would  make  It  easy  for  them  both 
to  live;  that  witness  told  Stokel^y  about  It; 
tbat  that  was  what  defendant  asked  witness 
about  on  the  day  of  the  difficulty;  and  that 
witness  never  beard  until  the  day  of  trial 
of  anything  about  a  pr(^>osItlon  made  by  wit- 
ness to  defendant  for  defendant  and  Sol 
West  to  go  in  and  get  goods.  In  his  state- 
ment, defendant  said  that  Bnrd^l  did  pro- 
pose to  him  that  Burdell  would  leave  the 
store  door  so  defendant  and  West  could  get 
In  and  steal,  and  that  he  told  BurdeU  be 
would  do  nothing  of  the  kind.  In  the  record 
is  an  affidavit  of  Hewitt  tbat  the  tacts  stated 
In  his  affidavit  above  mentioned  were  known 
to  defeAid&nt  before  tbe  trial  of  the  cas& 

J.  L.  Cobb,  for  plalntUE  in  enror.  T.  A. 
Atkinson,  SoL  QtoL,  and  Adamaon  &  Jack- 
eon,  for  tbe  State. 

PER  CURIAM.   Judgment  affirmed. 


(M  Oa.  ?G6) 
HcGHEB  et  at  v.  CLARIDY. 

(Supreme  Oovrt  of  Georgia.    AprU  8,  1895.) 

IsjDiiT  TO  Ehflotb  —  Mbasdrb  of  Dahaobs  — 
BnrnciBKCT  of  Evidsncb. 

The  refusals  to  charge  as  requested  pre- 
sent no  cause  for  a  new  trial.  Tae  charee  as  to 
the  measure  of  damages  was  not  perfectly  accu- 
rate and  correct  in  its  terms,  but,  taken  as  a 
whole,  it  was  not  calculated  to  mislead  the  jury; 
and  the  evidence,  though  complicated,  and  decid- 
edly confiicting,  was  sufficient  to  warrant  the 
verdict 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Whitfield  county. 

Action  by  W.  J.  Clarldy  against  Charles  M. 
McGbee  and  another,  receivers,  for  damages 
for  personal  Injuries.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Brought  for- 
ward from  the  last  term.  Code,  H  4271a- 
4271c.  Affirmed. 

The  following  Is  the  otflclal  report: 

Clarldy  sued  McGbee  and  Fink,  receivers 
of  the  East  Tennessee,  Vh-ginia  &  Georgia 
RaUway  Company,  operating  said  company  un^ 
der  an  order  from  the  federal  court  appoint- 
ing them  receivers,  for  damages  from  person- 
al lujurlea.   Tbe  declaration  aUeged  In  brief: 
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On  December  6,  1892,  petitioner  was  employ- 
ed by  defendant  at  Dalton  as  yard  man,  and 
among  bis  duties  was  tbe  coupling  of  care. 
While  in  the  strict  line  of  his  duty  In  the 
yard  at  Dalttm,  he  coupled  two  cars,  and,  aft- 
er making  tbe  coupling,  and  without  negli- 
gence on  bis  part,  bis  band  was  caught  be- 
tween tbe  deadwoods  of  tbe  cars,  masbed  to 
pieces,  and  had  to  be  amputated  between  tbe 
wrist  and  elbow.  Defendants  furnished  In 
this  Instance  woefully  defective  machinery, 
which  was  unknown  to  blm,  and  be  was 
without  (^portunlty  of  knowing,  until  after 
he  had  suatidned  tbe  injury.  One  of  the  cars 
In  queetion  bad  been  originally  constructed 
with  a  Janney  or  other  patent  coupler,  but, 
through  tbe  fault  of  defendants,  their  agents 
and  servants,  the  patent  coupler  had  been 
broken,  or  tost,  or  taken  out  of  tbe  car,  and 
Instead  a  cast  one  inserted,  commonly  called 
a  "drawhead."  And  tbe  deadwoods  put  on 
the  car  with  tbe  patent  coupler  are  and  should 
be  dlCFerent  from  those  used  on  the  ordinary 
drawheads.  They  are  longer  and  wider.  And 
in  this  Instance,  bringing  the  cars  together  to 
make  the  coupling,  the  deadwood  on  one  of 
the  cars  was  loose,  and  tbe  deadwoods  ez< 
tended  out  bo  far  that  the  moment  the  coup- 
ling was  made  the  deadwoods  came  together, 
caught  plaintiffs  hand,  and  mashed  it  off. 
Tbe  condition  of  tbe  car,  tbe  deadwood,  and 
tbe  change  made  in  tbe  diawbead  from  a 
patmt  to  tbe  ordinary  cast  one  was  unknown 
to  him,  and  no  opportunity  offered  Itself  to 
find  out  tbe  dangerous  features  until  tbe  run- 
ning of  tbe  cars  together;  but  defendants 
and  those  fumlsblng  the  cars  and  defective 
machinery  bad  ample  opportunity  to  know 
the  danger  Incident  to  the  use  of  sncb  ma- 
chinery, and  were  grossly  negligent  in  fur- 
nlafalng  It  to  their  employes.  Petitioner  was 
entirely  free  from  fault;  and  tbe  defendants, 
their  agents,  etc..  were  also  negligent  in  tbe 
manner  in  which  they  bandied  tbe  engines, 
cars,  and  machinery  ot  defendants,  and  the 
manner  in  wblcb  they  rushed  the  engine  back 
upon  petitioner  without  warning.  It  was 
rushed  back  with  great  force,  drlvi^  the 
drawheads  together,  and  causing  tbe  dead- 
woods  to  crush  together  before  he  had  time 
to  extricate  himself.  His  ability  to  earn  any- 
thing by  manual  labor  Is  totally  destroyed. 
He  suffered  great  pain,  was  long  confined  to 
the  house,  Incurred  great  expense  in  being 
waited  upon,  etc.  Defendants  pleaded  not 
guilty;  that  there  was  no  negligence  or  omis- 
sion of  duty  by  them  or  their  agents;  that, 
if  plaintiff  was  Injured,  It  was  caused  by  his 
negligence;  that  they  were  operating  tbe 
railroad  as  receivers  appointed  by  tbe  United 
States  circuit  court,  and,  as  such,  are  not  isub- 
Ject  to  suits  by  any  of  its  employes  for  in- 
juries occurring  to  them  in  said  service,  and 
not  liable  to  plaintiff  for  his  alleged  injury; 
and  that  they  discharged  their  full  legal  duty 
In  furnishing  to  plaintiff  reasonably  safe  ap- 
pliances and  machinery,  and  such  as  was  suit- 
ed to  tbe  service  of  couidlng  cars;  that  tbe 


couplers  used  by  plaintiff '  were  reasonably 
safe,  and  suited  to  the  puiposes  for  which 
they  were  Int^ded.  There  was  a  verdict  for 
plaintiff  for  $3^50,  and,  defendants'  motion 
for  a  new  trial  being  overruled,  they  except- 
ed. The  motion  contained  tbe  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Further,  that  the  damages  award- 
ed were  excessive.  Also,  because  tbe  coart 
erred  in  refusing,  to  charge  tbe  following 
written  request  of  defendants:  "Tbe  plain- 
tiff in  this  case  la  suing  tbe  receivers  of  tbe 
railway  company  for  a  personal  Injury  to 
himself  as  an  employd  while  coupling  cars. 
He  cannot  recover  in  this  case  against  the 
receivers  for  an  Injury  bo  received  by  him 
as  an  employ^."  Movants  Insist  that  tbe  evi- 
dence showed  conclusively  that  tbe  coupling 
apparatus  and  arrangementB  were  reaAtmably 
safe;  and  that,  if  out  of  order  at  all,  it  was 
tbe  negligence  of  the  car  inspecttv,  Carey,  to 
permit  the  car  to  go  out  in  the  condition  al- 
leged to  be  defective;  and  receivers  are  not 
liable  for  an  injury  resulting  to  an  employe 
from  the  negligence  at  a  coemployft.  Krru- 
tn  refusing  to  charge  tbe  following  written 
requests  of  defendants:  "The  burden  Is  up- 
on tbe  plaintiff  to  show  by  evidence  that  be  is 
entitled  to  recover.  This  means  that  before 
be  can  recover  tbe  evidoice  must  ahow  some 
fault  or  negligence  of  the  railroad  sufficient 
to  cause,  and  that  did  cause,  the  Injury,  and 
that  the  injury  did  not  result  from  tbe  ordi- 
nary risks  and  dangers  Incident  to  the  em- 
ployment" "To  entitle  the  plaintiff  to  recov- 
er, tbe  evidence  must  ahow  not  only  that  the 
injury  was  caused  by  the  fault  of  defendants, 
but  also  that  the  plaintiff  was  guilty  of  no 
fault  or  overBlgbt  that  entered  as  element  in 
causing  tbe  Injury."  Because  the  verdict  is 
contrary  to  certain  specified  portions  of  tbe 
daarge.  Error  in  refusing  to  charge,  as  oral- 
ly requested  by  defendants:  "That  b^ore 
the  plaintiff  can  be  entitled  to  recover  any* 
tUng  lu  this  case  the  evidence  must  Bhow,  not 
only  that  the  Injury  was  caused  by  defective 
machinery  or  appliances  as  furnished  by  tbe 
company,  but  alao  that  tbe  plaintiff  did  not 
know  of  those  defects  at  the  time,  and  could 
not,  by  ordlpary  care  on  his  part,  have  avoid- 
ed the  injury;  and  that  plaintiff  Is  not  enti- 
tled to  recover  unless  the  evidence  shows  that 
the  lnjTU7  was  caused  solely  by  the  negli- 
gence of  tbe  defendant  company,  and  that 
tbe  plaintiff  did  not  in  any  way  contribute  In 
causing  tbe  Injury  by  any  act  or  negligence 
of  his  own."  Error  in  charging  upon  tbe 
measure  of  damages  as  follows:  "If  you 
find  damages  in  favor  of  the  plaintiff  for  tbe 
loBs  of  tfis  arm,  if  you  find  that  it  was  a  per- 
mauent  injury,  you  look  to  the  evidence,  and 
see  wiiat  he  was  worth  before  the  injury  and 
what  be  has  received  &tter  the  Injury,  taking 
Into  consideration  the  value  of  bis  services 
to  himself  since  the  Injury,  or  what  propor- 
tion bis  capadty  to  labor  has  been  decreased 
by  reastMi  of  the  Injiu-y,  and  then  find  bis 
e^^tancy."  Alleged  to  be  txwa,  because 
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misleading  to  the  Jury  In  this:  that  It  was 
calcuhited  to  ImpreBs  them  that  the  measure 
of  plaintlfl'B  damages  for  the  loss  of  his  arm 
was  to  be  determined  by  ascertaining  what 
plaintiff  was  actnally  getting  as  wages  for 
some  given  time  before  the  Injury,  and  what 
he  actnally  received  as  wages  for  a  like  time 
after  his  Injury,  and  that  the  difference  be- 
tween what  he  actually  happened  to  receive 
for  a  like  period  before  and  after  the  injory 
was  the  measure  upon  which  they  should  cal- 
cttlate  hlB  damages  for  the  pomanent  loas  of 
bis  arm. 

McOutchen  &  Shomate,  for  plaintiffs  In  er- 
tot.    Jones  &  Martin,  for  defendant  In  oror. 

PBR  fflyw-TAM-   Judgment  afflrmed. 


(96  Oa.  no) 

WEIGHT  et  at  T.  BLTJTHBNTHAL  et  al. 
(Su^eme  Court  of  Georgia.  April  16,  1895.) 
SssTEAiKiHa  BxBocTioN— SoMioiairoT  or  Bti- 

DKNUB. 

Undw  the  facts  appearing  In  the  record 
there  was  no  ezrw  In  d«iying  the  Injnnction 
priced  tot, 
(Syllaboa  by  the  Ooturt) 

Error  from  superior  cotirt,  Haralson  connly; 
C.  G.  Janes,  Judge. 

Action  by  Mary  J.  Wright  and  otben 
against  Francis  BiQtbenthal  and  others  for 
an  Injunction.  Defendants  had  Judgment, 
and  pUUntLffs  bring  error.  Brought  forward 
from  last  term.  Code,  H  4ffina-^le  Af- 
firmed. 

The  following  is  Hie  official  report: 
Blary  J.  Wright,  Duncan.  Tumlin,  and  Jack- 
son filed  their  petition  against  Blnthenthal  & 
Blckart  and  against  the  sfaolft  of  Haralson 
coonty,  praying  for  Injunction,  etc,  for  rear 
sons  which  will  hereinafter  aj^>ear.  Upon  the 
hearing,  injunction  was  refused,  to  which  ml- 
iDg  plaintiffs  excepted.  The  petition  was 
filed  June  4,  ISM. 

Plaintiffs  introduced  certifled  copy  of  the 
records  In  a  suit  In  Fulton  superior  court  be- 
gun on  July  27,  1881.  The  petition  in  said 
suit  alleged:  On  January  20,  1877,  Bfary  J. 
and  W.  li.  Wright  were  married,  and  lived 
together  as  man  and  wife  until  July  20, 1888, 
when  she  separated  from  him  because  of 
cruel  treatmmt  and  his  adultery.  He  fled 
the  state  On  December  26,  1888,  aft^  the 
separation,  he  gave  his  note  to  Bluthenthal 
&  Blcfcart  €t  Fulton  county  for  f 655.  payable 
one  day  Btt&e  date,  with  waiver  of  home- 
stead. On  January  21,  1889,  they  sued  out 
an  attachment  for  said  sum  against  him  on 
the  ground  that  he  had  absconded,  return- 
able to  the  July  term,  1888,  of  Haralson  su- 
perior court  On  January  22, 1888,  the  deputy 
sheriff  of  Haralson  county  levied  the  attach- 
ment on  certain  personalty  and  realty  in 
Haralson  county.  On  January  26,  1890,  BIu- 
Tbenthal  ft  Blckart  obtained  Judgment  in  tlie 
attachment  case  against  said  property.  Bze- 


cntlon  was  Issued  on  this  Judgment,  and  the 
property  advertised  for  sale,  and  will  be  sold 
unless  defendants  are  restrained.  The  petl-  . 
tlon  prayed  for  total  divorce;  that  all  the 
property  set  forth  In  a  schedule  attached  (the 
property  levied  on)  be  made  subject  to  per- 
manent alimony,  and  set  apart  to  her  as  such, 
she  having  no  separate  estate,  and  no  chil- 
dren; and  that  Injunction  Issue  against  Blu- 
thenthal &  Blckart  and  Johnson,  sheriff,  re- 
straining them  from  selling  the  property  un- 
der the  execution.  On  this  petition  Hon.  R. 
H.  Clark  (who  took  Jurisdiction  because  of 
the  absence  of  Hon.  M.  J.  Clarke,  Judge  of 
Fulton  superior  court,  from  his  circuit)  grant- 
ed a  temporary  restraining  order  enjoining 
defendants  as  prayed  for,  and  a  rule  to  show 
cause  before  him  on  August  31,  1891,  why 
the  Injunction  should  not  be  granted  as  pray* 
ed  for.  On  August  12,  1801.  Bluthenthal  & 
Blckart  were  served  with  the  petition  and 
order,  and  return  made  that  Johnson  and 
Wright  were  not  to  be  found  In  Fulton  coun- 
ty. On  September  22,  1881,  the  restraining 
order  was  rescinded  by  Hon.  R.  H.  Clark,  on 
the  ground  that  there  was  no  appearance  by 
plaintiff.  On  Jtme  1.  1892,  Mrs.  Wright  pre- 
sented an  amendment,  alleging  the  granting 
of  the  temporary  restraining  order  above 
mentioned,  and  the  setting  of  the  cause  for 
hearing  on  August  31, 1881;  that  the  bearing 
then  was  postponed  without  the  knowledge 
and  consent  of  petitioner  or  her  attorney  and 
without  notice  to  either  of  them,  to  September 
21, 1891,  at  which  time  Hon.  M.  J.  Clarke  had 
returned  to  his  circuit,  was  then  presiding 
and  holding  Fulton  superior  court,  and  hear- 
ing cases  at  chambers  on  Saturday  of  each 
week,  under  the  rules  of  said  court;  that 
Hon.  R.  H.  Clark,  without  notice  to  petitioner 
or  her  attorney,  again  postponed  the  hearing 
until  Tuesday,  September  22, 1891,  and  while 
Hon.  M.  J.-  Clarice  was  not  absent  tmm  tiie 
circuit,  Hon.  R.  H.  ClaA,  Judge  of  the  Stone 
Mountain  drcnit,  denied  the  Injunction,  and 
rescinded  the  restraining  order;  that  defend- 
ants have  not  sought  to  enforce  the  encutlon 
since  the  restraining  order  was  granted;  that 
petttioner  did  not  know  that  the  restraining 
Older  had  been  rescinded  until  recently,  and 
believes  that  defendants  know  that  the  order 
of  rescission  was  not  mild;  that  said  John- 
son, sheriff,  by  dtoectlon  of  Bluthenthal  ft 
Blckart,  has  recently  advertised  tbe  pn^ierty 
for  sale  under  the  execution,  and  will  sell  it 
on  the  flrst  Tuesday  In  June,  1892,  unless  re- 
strained; that  neither  petitioner  nor  her  at- 
torney knew  that  defendants  were  proceed- 
ing with  the  execution  until  within  the  last 
few  days.  The  amendment  prayed  for  a  rule 
against  defendants  requiring  them  to  show 
cause  why  the  order  denying  Injunction 
should  not  he  set.  aside,  and  a  temporary  re- 
straining order  be  granted,  until  the  hearing 
of  the  rule  ntel,  and  further  order  restraining 
defendants  from  selling  or  Interfering  with 
the  property.  On  June  1,  1892,  Hon.  H.  J. 
Clarke  granted  an  order  that  defendants 
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show  cause  before  him  on  June  4,  18^,  why 
the  order  of  September  22, 1891.  should  not  be 
racated;  and  that  in  the  meantime,  and  un- 
til the  bearing,  defendants  be  reBtralned  from 
further  proceeding  under  the  execution.  On 
June  4,  1802,  Hon.  M.  J.  Clarice  referred  the 
-case  to  Hon.  R.  H.  Clark  for  decision.  On 
February  4, 1898,  plaintiff,  by  her  counsel,  dis- 
missed the  petition  and  case,  and  the  re- 
straining order  of  June  1,  1892,  was  rescind- 
ed, aud  the  Injunction  denied.  Plaintiff  In- 
troduced an  affidavit  of  her  attorney,  John  A. 
Wimpy,  that  on  June  1,  1892,  he  served  the 
attorneys  for  BInthcnthal  &  Bickart  with  the 
restraining  order  of  June  1,  1892,  and  said  at- 
torneys took  upon  themselves  to  notify  the 
sheriff  of  Haralson  county  not  to  sell  the 
property  on  the  first  Tuesday  In  June,  1892, 
and  sent  a  telegram  to  aald  sheriff  a  day  be- 
fore tiie  sale,  notifying  him  of  the  Injunction, 
the  telegram  being  addressed  to  the  sherllT, 
and  signed  by  said  attorneys;  and  that  said 
attorneys  notified  deponent  that  there  would 
be  no  sale,  and,  if  a  sale,  they  would  not 
claim  any  benefits  under  It  Also  the  affida- 
vit of  W.  R.  Duncan  that  on  July  3,  1892,  he 
went  to  the  courthouse  of  Haralson  county  to 
attend  court,  and  to  file  a  plea  in  the  case  of 
Holcomb,  sheriff,  for  the  use  of  Bluthcnthai 
&  Bickart,  against  Mary  J.  Wright  et  al.,  suit 
on  bond  (when  attachment  was  levied,  Mary 
J.  Wright  claimed  the  property,  and  gave  a 
forthcoming  bond,  with  Duncan,  Tumlln,  and 
JaclESon  as  her  sureties,  and  on  June  28, 1892, 
a  suit  was  brought  on  this  bond  In  the  supe- 
rior court  of  Haralson  county,  returnable  to 
the  July  term,  1892,  of  that  court);  that  the 
plea  was  filed  on  said  day;  ttiat  deponent 
called  the  sheriff's  attention  to  the  fact  that 
,  there  was  an  injunction  against  plaintiff  in 
said  suit,  enjoining  them  from  proceeding  In 
the  case  with  the  fi.  fa.;  that  the  sheriff  saw 
the  Judge  presiding,  who  was  Judge  Maddox. 
and  then  informed  deponent  he  could  go 
home,  as  nothing  would  be  done  In  the  suit  on 
the  bond  until  the  Injunction  was  dissolved; 
that  deponent  asked  the  sheriff  if  he  could 
rely  on  that,  who  replied  that  he  could;  ttiat 
deponent  returned,  and  informed  his  attorney, 
John  A.  Wimpy,  what  the  sheriff  had  said  to 
deponent,  and  deponent  and  his  attorney  re- 
lied on  this  statement,  and  did  not  know  that 
judgment  had  been  taken  on  the  bond  until 
a  long  time  afterwards.  When  this  affidavit 
was  made,  the  presiding  Judge,  Hon.  C.  G. 
Janes,  stated  that  he  was  presiding  at  the 
time  referred  to  by  Duncan,  and  had  no  rec- 
ollection of  the  sheriff  calling  his  attention  to 
the  matter.  Defendants  introduced  the  forth- 
coming bond,  made  February  2,  1889,  to  Hol- 
comb, sheriff.  Also  the  suit  on  this  bond, 
which  suit  alleged,  among  other  things,  that 
the  property  was  found  subject  to  the  attach- 
ment, and  duly  advertised  to  be  sold  on  the 
first  Tuesday  In  June,  1892.  This  suit  was 
served  on  defendant  July  1,  1892.  Also  the 
plea  filed  by  defendants,  by  their  attorney, 
Wimpy»  on  July  30,  1892,  aUeglng  no  indebt- 


edness, and  that  In  said  case  plaintiffs  were 
restrained  from  selling  or  disposing  of  the 
property  named  In  the  bond,  or  Interfering 
with  It  In  any  manna-,  by  the  Judge  of  Fulton 
superior  court;  and  that  the  restraining  order 
was  duly  served  on  all  the  defendants  in  the 
petition  for  Injxmction  before  the  first  Tues- 
day in  June,  1892.  On  July  28,  1893,  verdict 
was  rendered  for  plaintiffs  In  the  suit  on  the 
bond,  and  judgment  entered  tbereon.  On  this 
Judgment  execution  was  Issued  and  levied  on 
the  property  of  Tumlln,  the  sale  of  which  It 
was  sought  to  enjoin  In  the  present  case.  De- 
fendants introduced  also  affidavits  of  William 
Johnson  and  Qeorge  Bullard  that  they  were 
sheriff  and  deputy  i^eriff  on  the  first  Tnev- 
day  Id  June,  1892,  and  were  present  when  the 
sheriff  sold  the  property  of  Wright  under  the 
attachment  fl.  fiu;  that  neither  of  them  re- 
ceived any  telegram  touching  an  Injunction 
against  the  sale  until  after  the  sale  was 
made,  and  that  neither  of  them  had  any  no- 
tice or  knowledge  of  the  Issuing  of  said  in- 
junction. Also  certificate  of  the  clerk  of  the 
superior  court  that  the  suit  on  the  bond  was 
hi  default,  as  shown  by  the  entry  by  the  pre- 
siding Judge  on  the  issue  docket  where  the 
case  was  stated,  and  that  there  was -no  order 
of  court  taken  to  open  said  default  before 
final  jud^ent  was  entered  in  the  case.  Also 
the  affidavit  of  Holcomb  that  he  never  knew 
of  any  Injunction  until  he  acknowledged  serv- 
ice in  the  present  case;  that  he  never  at  any 
time  agreed  to  continue  the  suit  on  the  bond, 
and  that  he  never  had  any  conversation  with 
Duncan  on  the  subject  Also  the  advertise- 
ment by  Johnson,  in  a  public  gazette,  adver- 
tising the  property  described  in  the  attach- 
ment and  levy  for  sale  on  the  first  Tuesday  In 
June,  1892,  under  the  attachment  in  execu- 
tion. It  was  admitted  that  Holcomb  was  not 
sheriff  on  the  first  Tuesday  in  June,  1892.  his 
term  of  office  having  expired  previous  to 
that  time;  and  that  Johnson  was  his  anc- 
cessor,  and  was  sheriff  oa  the  firat'Toesday  in 
June,  1892. 

John  A.  Wimpy,  for  plaintiffs  in  error.  J. 
M.  McBrlde  and  Fdwards  &  Edwards,  for  de> 
fendants  in  error. 

FEB  CURIAM.   Judgment  affirmed 


GARRISON  V.  STATE. 

(Snpreme  Court  of  Georsla.    May  13,  1895.) 

Sthikiko  Nbw  Jdht— New  Trial— N>wlt*Du- 
covkkbd  eviubncr. 

1.  ThAt  the  court,  after  a  Jury  had  been 
stricken  to  try  the  case,  which  was  an  indictment 
for  a  misdemeanor,  ordered  another  jury  to  be 
stricken,  and  caused  the  trial  to  proceed  before 
the  latter  jury,  was  not,  of  Itself,  cause  for  a 
new  trial  It  not  apnearing  why  this  aetitHi 
was  taken  by  the  court,  the  preeumption  is  that 
it  was  based  upon  a  good  and  lawful  reason. 

2.  The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  merit  in  the  ground 
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best  of  his  knowledge  and  belief  the  signa- 
ture Is  the  genuine  signature  of  Kitchens. 
The  date  of  the  trial  does  not  appear,  except 
that  It  was  at  the  December  term,  1804,  of 
the  court.  The  motion  for  .new  trial  was 
filed  December  12,  18^.  The  certificate 
abOTe  mentioned  Is  dated  December  13,  Ism. 
The  reference  thereto  in  the  motion  for  new 
trial  was  Introduced  by  an  amendment  to 
the  motion.  Also,  affidavit  of  one  Teal  that 
be  Is  a  resident  of  Alabama,  and  knows  de- 
fendant; that  defendant  lived  In  Alabama  in 
January  to  September  or  October,  1893,  and 
ditched  around  in  Alabama  In  that  year,  and 
ditched  for  deponent's  father  In  1893,  and 
that  all  along  defendant  claimed  that  Ala- 
bama was  his  home.  Also,  affidavit  of  one 
Keith  that  defendant  lived  In  Alabama  from 
January  to  October,  18^;  that  deponent  lived 
on  and  cultivated  a  crop  on  the  same  place 
where  defraidant's  daught^  lived;  and  that 
defendant  had  no  famUy  In  18^,  but  his 
daughter  had  a  family.  Also,  the  affidavit  of 
defendant  that  he  used  due  diligence  to  find 
testimony,  and  did  not  know  of  the  evidence 
contained  in  the  affidavits  of  Teal  and  Keltb 
mitU  after  the  trial.  Also,  the  affidavit  of 
defendant's  conns^  that  the  evidence  In  the 
affidavits  of  Keith  and  Teal  had  come  to  their 
knowledge  since  the  trial.  Among  the  papers 
stated  In  the  motion  for  new  trial,  as  of  those 
which  movant  asked  leave  to  attach  thereto, 
was:  "Tax  receliit  dated  December  8,  1883, 
signed  'J.  M.  Kitchens,  tax  collector  Alabama, 
Randolph  county.' "  No  such  paper  appears 
In  the  record. 

Cobb  &  Bid.  and  J.  L.  Oobb.  tor  idaintlfr 
in  error.  T.  A.  Atkinson,  Sol.  Gen.,  aad 
Adamaon  &  Jadcaon,  for  the  State. 

FEB  OUBIAM.    Judgment  affirmed. 


iitL^i  WBIGHT 

«f  the  motion  for  a  new  trial  relating  to  alleged 

newly-discovered  evidence. 
(S;UabaB  b;  the  Court.) 

Emw  from  city  court  of  Carroll;  W.  F. 
Brown,  Judge. 

Peter  Garrison  was  convicted  of  illegal  vot- 
ing, and  brings  error.  Affirmed. 

The  following  is  the  official  report: 

Upon  the  trial  tbeie  was  evidence  for  the 
«tate  that  defendant  voted  at  the  election  In 
question.  Hewett  testified  that  he  did  not 
know  whether  or  cot  defendant  lived  in  Gew- 
1^  in  1893;  but  that  defendant  lived  In  Gar- 
roll  county,  Ga.,  m  1S02.  Lowry  testified  that 
defendant  lived  on  his  land  in  1893;  that  he 
rented  defendant  land  for  that  year,  and  saw 
defendant  on  the  land  In  that  year;  could  not 
say  ttiat  be  was  thare  in  March  or  April,  1893, 
but  he  was  there  in  July,  1803;  that  defend- 
ant's family  lived  on  the  plaoe  all  the  year 
1S%;  and  that  defendant  had  no  wife,  but 
his  children,  who  lived  with  him,  lived  there 
all  the  year  1893.  It  does  not  appear  from 
tiK  record  vb&re  the  land  of  Lowry  was  sit- 
Hated.  It  was  shown  that  the  tax  collector 
and  tax  receiver  of  Carroll  county  opened 
their  books  for  the  purpose  of  receiving  re- 
turns and  collecting  taxes;  that  defendant's 
name  appeared  on  the  'tax  digest  of  Carroll 
eonnty  far  1803  as  a  defaulter  for  that  year 
for  a  poll  tax;  that  defendant  did  not  return 
a  pcdL  The  tax  execution  against  defendant 
for  1893  for  $2,  double  tax,  was  put  in  evi- 
dmce  for  the  state,  being  taxes  for  Carroll 
county.  The  defendant  stated  that  he  did 
Bot  live  in  Carroll  county,  Ga.,  In  1893,  but 
In  Alabama;  that  he  ditched  In  Alabama  that 
year  and  gave  in  his  taxes  there,  and  that 
was  his  home  In  18^;  that  his  daughter's 
family  lived  on  Lowry's  place;  that  he  had  a 
tax  receipt  signed  by  W.  S.  McCarley,  of 
which  this  Is  a  copy:  "Graham,  Ala.,  1894. 
Received  from  Peter  Garrison  $1.50  for  poll 
tax  for  the  year  1893.  [Signed]  W.  S.  Mc- 
Carl^;"  ttiat  he  rented  land  from  Lowry  for 
his  son-in-law,  who  cultivated  It;  and  that  he 
did  not  work  any  of  said  land  in  1893.  A 
witness  swore  that  McCarley  was  a  Justice  of 
the  peace  at  Graham.  Ala.  The  motion  for 
new  trial  was  upon  the  general  grounds;  also. 
tKCBUse  the  court  erred  In  directing  counsel 
to  strike  another  jury,  they  having  already 
stricken  one  Jury,  and  counsel  objecting  to 
lestriking,  because  the  first  Jury  stri(^en  was 
competent  to  try  the  case;  because  the  court 
erred  In  falling  to  instruct  the  Jury  as  to 
what  tbe  law  Is  in  Alabama  In  reference  to 
paying  taxes  in  that  state,  when  a  party  gives 
in  taxes  and  fiiils  to  pay  for  that  year,  as 
to  who  is  authorized  und^  the  law  of  Ala- 
bama to  collect  and  receipt  for  taxes;  also, 
because  of  certain  affidavits  and  papers  at- 
tached. One  of  these  papers  was  a  certif- 
icate of  the  Judge  of  probate  of  Randolph 
county,  Ala.,  that  Peter  Garrison,  a  negro, 
brings  a  tax  receipt  to  him  dated  December 
8.  1893,  and  signed  by  J.  M.  Kitchens,  tax 
collector  of  Bandolph  county*  and  that  to  the 
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WRIGHT,  ComptrollCT  General,  t.  BOTD. 
(Supreme  Court  of  Georgia.   March  26,  tSBS.) 

Co:iTEUPT— PbOC  BDU  RE— Re-KXAMIM  ATIOK. 

Where  a  Judgment  of  contempt  has  been 
rendered  by  the  Buperior  court  against  one  of  its 
officers,  and  the  same  has  not  been  reviewed 
and  affirmed  by  the  supreme  court,  the  lower 
court,  upon  a  proper  case,  may  go  behind  the 
Judgment,  and  look  into  the  trntn  of  the  case, 
and,  in  its  discretion,  re-examine  the  same. 
Kingsbery  v.  Ryan,  17  S.  £1.  689.  92  Oa.  115, 
and  cases  there  cited. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lumpkin  coun- 
ty; C.  J.  Wellborn,  Judge. 

Petition  by  M.  G.  Boyd  against  William 
A.  Wright,  comptroller  general.  From  the 
overruling  of  a  demurrer  to  the  same,  de- 
fendant brings  emr.  Brought  forward  from 
the  last  term.  Code,  H  4271a-4271c  Af- 
firmed. 

The  following  ts  the  official  report: 
On  April  16,  1891,  M.  G.  Boyd  brought  his 
petition,  alleging  as  follows:  At  the  Octot)er 
term,  1888,  of  the  siiperior  court,  a  rule  nlal 
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was  granted  against  blm,  aa  an  attorney  at 
law,  alleging  that  there  bad  been  placed  In 
his  hands  as  such  attorney  two  fl.  t&a.  issued 
by  W.  L.  Goldsmith,  comptroller  general  of 
the  state,  against  T.  V,  McAfee,  defaulting 
tax  collector  of  White  county,  and-  W,  B. 
BelL  W.  A.  Reaves,  and  E.  P.  Williams, 
Huretiea  on  his  official  bond,  for  taxes  collect- 
ed for  1877,  $656.93,  and  for  187S,  $1,251.89; 
and  that  petitioner  had  collected  on  said  fi. 
fas.  $1,423.80.  and  had  paid  over  $250,  leav- 
ing a  balance  of  $1,273.80  due  the  state.  The 
rule  nisi  required  petitioner  to  show  cause 
at  the  April  term,  1893,  why  a  rule  absolute 
should  not  be  granted  against  him,  requiring 
him  to  pay  over  the  last-named  sum  to  W.  A. 
Wright,  comptroUtf  general.  At  the  October 
term,  1893,  a  rule  absolute  was  granted,  re- 
quiring him  to  pay  to  said  comptroller  gen- 
eral $1,031.50,  and  that  In  default  of  such 
payment  he  be  attached  as  for  contempt 
The  sum  of  $1,031.50  appears  to  have  been 
arrived  at  after  deducting  certain  commis- 
sions and  charges  from  said  $1,173.80.  The 
last-mentioned  rule  was  granted  without  hla 
Imvlng  filed  any  defense  or  answer,  and  was 
to  that  extent  and  under  that  view  an  ex 
parte  proceeding.  The  reastxi  no  defense  <x 
answer  was  filed  was,  that  be  was  unaUe  to 
attend  to  said  business,  owing  to  his  physical 
and  mental  imbecility  and  Infirmity  at  the 
time  and  for  loog  thereafter,  and  that  he  was 
not  represented  by  counsel,  dald  i»roceedlng8 
brought  by  the  comptroller  general  were  un- 
authorized and  illegal.  Tbey  should  have 
been  brought  by  the  governor  In  behalf  ut 
the  state;  but  petitioner  does  not  make  this 
claim  as  a  mere  technicality,  and  for  the  pur- 
pose of  evading  the  payment  of  any  debt 
owing  by  blm  to  the  state;  and  he  admits 
that  he  was  then,  and  still  is,  due  the  state 
some  amount  by  reason  of  collections  made 
by  him  on  said  fl.  fas.,  but  denies  that  he 
was  or  is  due  the  amount  for  which  the  rule 
absolute  was  taken.  It  is  represented  in  the 
rule  nisi  tluit  he  had  made  the  following  col- 
lections: January  30,  1870,  $150;  June  30, 
1879,  $225;  July  12,  1880,  $398.80;  October 
1,  1880.  $100;  October  1,  1880,  $250;  Novem- 
ber 2.  1880,  $50;  November  3,  1880,  $100. 
In  footing  up  said  amounts,  the  total  was 
made  to  be  $1,423.80,  whereas  it  should  have 
been  only  $1,273.80,  being  an  apparent  mis- 
take CD  the  face  of  the  rule  nisi  of  $150 
against  petitioner;  and  the  rule  absolute,  be- 
ing for  an  amount,  after  allowing  proper 
charges,  in  excess  of  the  sums  stated  In  the 
rule  nisi,  is  void.  The  fl.  fa.  for  the  year 
1877  was  for  the  sum  of  $656.03,  as  is  shown 
in  the  rule  nisi,  and  in  fact  tliat  was  the 
true  sum  for  which  it  should  iiave  been  is- 
sued; but  from  a  statement  from  the  comp- 
troller /^enerars  office,  the  same  being  a  final 
statement,  there  is  now  due  for  the  taxes  of 
said  year  <»ily  $360.39,  and  petitioner  should 
be  credited  with  the  difference  between  said 
$056.93  and  $360.39,  or  $296.54.  He  denies 
that  he  has  evtf  collected  ail  of  the  sums  men- 


tioned Id  the  rule  nisi,  but  he  admlta  that, 
at  the  time  the  rule  absolute  was  granted,  be 
was  liable  to  the  state  tot  $300  over  and 
above  the  amount  be  bad  accounted  for, 
which  sum,  with  the  credit  next  motioned, 
he  Is  willing  to  pay.  On  April  27,  1887,  an 
attactunent  baaed  upon  said  rule  absolute 
was  Issued  against  him,  dlrectlog  the  sberlfC 
to  proceed  unless  within  60  days  petitioner 
paid  over  (»ie~fourth  of  said  $1,031.50,  or 
$257.87.  He  did  pay  on  aald  attachment 
$160  on  July  12,  1887,  and  the  attachment 
and  all  proceedings  thereundw  have  since  re- 
mained In  statu  quo.  He  desires  to  obtain  his 
discharge  under  said  rule,  and  from  his  In- 
debtedness to  the  state;  and  to  tliat  end  he 
desires  to  pay  off  and  satisfy  tn  full  any 
Judgment  that  may  lawfully  be  entered 
against  him.  He  prays  that  said  attachmoit 
be  set  aside  and  annulled,  except  In 'so  far 
as  to  allow  him  credit  for  the  $U0  paid  there- 
on; that  the  rule  absolute  be  reopened  and 
reviewed,  and  be  regranted  for  only  such 
sum  as  shall  now  appear  to  be  due  the  state 
by  him;  that  the  solicits  gMimU,  represent- 
ing the  state,  be  required  so  to  amend  the 
rule  nisi  and  rule  absolute  as  that  the  same 
shall  proceed  In  the  name  of  the  governor 
for  the  use  and  In  behalf  of  the  state,  etc. 
Respondent  demurred  to  the  petition,  <m  the 
ground  that  It  was  barred  by  the  statute  of 
limitations,  and  that  the  matters  set  up 
therein  were  res  adjudlcata.  The  demurrer 
was  overruled,  the  rule  absolute  reopraed, 
and  set  aside  for  future  review  and  reconsid- 
eration, and  the  attachment  founded  there- 
on was  annulled.  Respondent  excepted. 

Howard  Tbompscm,  for  plaintiff  In  «ror. 
W.  A.  Oharters,  tor  defendant  in  error. 

PMC  OURIAM.   Judgment  affirmed. 


(M  oa.  n*i 

WAXELBAUM  et  al.  t.  MATHEWS  et  aL 
(Siqweme  Oonrt  ot  Georgia.    April  29,  188S.) 

COHTIK0AKCB— Xllnbbs  OW  COnSaBIr-lNBOLTBKOT 
— DlSCUABOIKO  ReCBIVBU, 

Under  the  facts  disclosed  by  the  record, 
there  was  no  abuse  of  discretion  in  denying  tho 
motion  to  postpone  the  heariag,  nor  In  paasing 

the  order  complained  of. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Randolph  county; 
J.  M.  Griggs,  Judge. 

Separate  actions  by  Rouse,  Hempstone  & 
Co.  and  others  and  Mrs.  J.  R.  TlH>rnton  and 
others.  The  two  actions  were  consolidated, 
and  tried  together,  against  James  O.  Math- 
ews. From  a  Judgment  rendered,  S.  Waxel- 
baum  &  Son  and  others  bring  error.  Brought 
forward  from  the  last  term.  Code,  SS  ^la- 
4271c.  Afllrmed. 

The  following  is  the  official  report: 

Rouse,  Hempstone  &  Co.  and  others,  by 
their  attorneys,  Hardeman,  Davis  &  Turner 
and  Hood  &  Moye,  on  October  25,  1804,  filed 
their  petition  In  the  nature  of  a  oreditoxs' 
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bill  against  James  G.  Mathews,  and  on  the 
same  day  a  temporary  receiver  was  appointed, 
and  temporary  restraining  order  granted,  re- 
straining Mathews  from  disposing  of  his  prop- 
etty,  and  requiring  him  to  tm'n  over  to  the 
receiver  all  his  goods,  money,  notes,  accounts, 
and  other  prop^ty.  On  October  26,  18^,  the 
temporary  recelTer  took  possession  of  the 
property  of  Mathews,  as  directed  la  the  order. 
On  October  28,  1884,  Mrs.  J.  R.  Thornton, 
Mrs.  S.  F.  Wllliama,  Mrs.  B.  A.  Mathews, 
Mra  Jennie  W.  Mathews,  N.  R.  Brown,  Wm. 
C  Worrill,  Wm.  D.  Kiddoo,  and  George  P. 
Mathews  llled  their  petition,  alleging  that  they 
held  mortgages  against  the  property  of  James 
G.  Mathews,  then  la  the  hands  of  the  receiver, 
and  praying  that  they  be  allowed  to  levy  and 
same.  Upon  this  petition,  the  judge 
brfow  directed  the  receiver  to  show  cause  on 
a  certain  day  why  the  petition  should  not 
be  granted,  the  order  also  requiring  the  par- 
ties in  the  original  petition  to  be  served  with 
copies  thereof,  and  the  hearing  was  set  at 
the  same  time  as  the  application  for  injunc- 
tloo  and  receiver.  Said  application  and  fixe 
petition  of  the  mortgagees  coming  on  to  be 
heard.  It  was  agreed  that  both  should  be 
heard  and  determined  in  the  same  proceeding. 
The  first-named  petitioners  moved  a  continu- 
ance or  postponement  of  the  hearing,  because 
Mr.  Turner  was  the  leading  counsel  represent- 
ing the  petition,  was  at  that  time  confined  to 
his  bed  from  illness,,  and  from  providential 
cause  was  prevented  'being  present  to  repre- 
sent them.  la  support  of  this  ground,  Mr. 
Hood,  who  was  associate  counsel,  stated  In 
his  place  that  Mr.  Turner  was  the  leading 
counsel  in  the  case,  was  sick  In  bed  and  un- 
able to  attend  the  trial;  that  Mr.  Turner  was 
the  only  member  of  the  firm  of  Hardeman, 
Davis  &  Tum«*  who  had  had  anything  to 
do  with  the  cause,  or  knew  anything  thereof. 
In  support  of  this  he  read  a  letter  from  Mr. 
Davis,  of  said  firm,  dated  November  7,  1894 
(the  hearing  was  November  14,  1894)  stating: 
"Mr.  Turner  still  quite  sick,  not  likely  to  be 
up  In  a  week.  Saw  Judge  Hutchlns.  He 
agrees  to  postpone.  Take  order  so  Turner  can 
file  affidavits  when  he  gets  up.  The  others 
of  US  had  never  heard  of  the  case  until  yes- 
terday." Signed:  "Hardeman.  Davis  &  Turn- 
The  motion  to  postpone  was  overruled, 
to  which  ruling  petitioners  excepted.  Among 
other  things,  the  original  petitioners  offered  in 
proof  the  original  tax-returns  slip  of  Mrs.  Jen- 
nie W.  Mathews,  and  the  affidavit  attached 
thereto  for  the  year  lH9i,  under  the  tax  acts 
of  1886,  1S88.  1890,  1892,  showing  return  by 
her  of  only  20  acres  of  land  In  Randolph  coun- 
ty, valued  at  J200,  and  no  other  property,  the 
oath  being  signed  "Jennie  W.  Mathews,"  and 
attested:  "Sworn  to  and  subscribed  before 
me  this  6th  day  of  May,  1894.  Z.  H.  Shelby, 
Receiver  of  Tax  Returns,  County  of  Randolph, 
Ga."  The  court  refused  to  admit  this  evi- 
dence upon  the  ground  that  the  execution 
thereof  had  not  been  proved.  To  this  ruling, 
niso.  petitioners  excepted,  and  alleged  that 


said  return  slip  was  admlsitfble.  and  the  af- 
fidavit attached  thereto  showed  that  Mrs. 
Mathews  "did  not  owe  to  her  husband" 
James  G.  Mathews  the  amount  of  money  for 
which  he  gave  her  the  mortgage  claimed  by 
her;  and  that  it  was  admissible  without 
proof,  because  it  purported  to  be  an  affidavit 
signed  by  her  before  the  tax  receiver;  and 
under  the  order  of  the  court  said  proof  was  to 
have  been  submitted  by  affidavit,  and  the  ve- 
turns  slip  was  duly  submitted  under  order  of 
the  court  (The  order  setting  for  hearhig  the 
petition  of  the  alleged  mortgagees  provided 
that  all  affidavits  to  be  used  by  either  party 
at  the  hearing  be  submitted  to  opposing  coun- 
sel at  least  two  days  before  the  hearing.)  Pe- 
titioners put  in  evidence  the  Tax  Digest  of 
Randolph  county  for  1894,  by  which  It  ap- 
peared that  all  the  property  returned  by  Mrs. 
Jennie  W.  Mathews  for  taxation  was  20  acres 
of  land,  valued  at  $200.  Also,  the  Tax  Digest 
for  1894,  showing  that  all  the  property  re- 
turned by  James  G.  Mathews  was:  Real  es- 
tate, $1,250;  money,  notes,  and  accounts,  $225; 
merchandise,  $3,850;  furniture,  $120.  Also, 
a  statement,  signed  by  James  G.  Mathews, 
dated  August,  1892,  as  follows:  "Assets: 
Real  estate,  house  and  lot,  $1,500;  stock  of  men- 
chandise  on  hand,  $4,500;  good  accounts  out- 
standing, $3,000;  cash  on  liand,  $40.  Liabili- 
ties: For  merchandise,  $1,000;  tor  cash  to 
other  parties,  $2,400;  stock  insured  at  present 
only  for  $l,60a"  Also,  affidavit  of  George 
and  J,  J.  McDonald  that  about  October  19, 
1804.  J.  C.  Mathews,  for  the  purpose  of  pro- 
curing a  loan  from  the  Bank  of  Guthbert, 
made  a  statement  to  deponent  and  J.  J.  Mc- 
Donald, as  a  director  of  said  bank,  that  at 
that  time  Mathews  had  stock  of  goods  worth 
at  least  $10,000  or  $12,u00,  and  good  ac- 
counts worth  $2,500;  that  he  owed  $4,000, 
and  besides  owed  Mrs.  J.  R.  Thornton  about 
$1,500;  but  that  debt  would  not  trouble  him; 
and  that  upon  statement  of  his  financial  con- 
dition the  bank  made  him  an  additional  loan 
of  $296.  Also,  affidavit  of  Drewry,  book- 
keeper of  said  bank,  that  as  such  he  present- 
ed to  J.  G.  Mathews,  since  the  same  became 
due  and  payable,  note  dated  May  8,  1894,  aue 
October  1,  1894,  for  $140.38.  payable  to  Arm- 
■trong.  Cater  &  Co.,  ana  notes  dated  April  2, 
1894,  due  October  1,  1894,  for  $120.58,  and 
one  due  October  15,  1894,  for  the  same 
amount,— both  payable  to  Rouse.  Hempstone  & 
Co.;  and  the  payment  of  these  notes  was  re- 
fused by  Mathews  and  returned  to  the  bank. 
Also,  affidavit  of  George  McDonald,  that  said 
Mathews  came  to  the  bank  to  see  him,  as 
president  thereof,  about  some  notes  at  the 
bank  for  collection  against  him;  that  deponent 
got  the  notes,  mentioned  In  the  affidavit  of 
Drewiy  and  others,  against  Mathews,  and 
Mathews  stated  to  him,  about  Octol)er  19, 1894, 
that  he  could  not  pay  them,  and  wanted  to  get 
the  bank  to  pay  them,  which  it  declined  to  do, 
and,  payment  of  same  having  been  refused, 
deponent,  as  president,  ordered  the  notes  re- 
turned; and  that  at  the  same  time  the  bank 


Digitized  by  Google 


882 


80UTHEAJSTBBN  BBFOHTER.  VoL  22. 


did  tiay  a  note  fen:  Mathews  that  was  la  pro- 
test shape,  and  Mathews  said  he  could  not 
now  pay  others.  Also,  affidavit  of  Ed.  Mc- 
Donald, cashier  of  the  same  bank,  that  said 
notes  were  presented  to  Mathews  for  pay- 
ment after  they  were  due,  and  payment  there- 
of was  refused,  and  the  notes  by  the  bank 
returned  prior  to  October  25,  1804.  AJso,  af- 
fidavit of  Arthur  Hood  thtd  on  October  25, 
1S&4;  prior  to  the  filing  of  the  original  i>etitlon, 
he,  as  attorney  of  creditors,  called  on  J.  G. 
Mathews,  to  know  if  he  could  not  pay  credi- 
tors represented  by  Hood  &  Moye,  or  secure 
some  of  them  in  some  way,  and  Mathews 
stated  to  him  that  he  was  wholly  insolvent, 
regretted  be  could  not  pay  or  secure  his 
creditors  in  any  way,  and  could  not  pay 
anything  on  any  of  them.  Also,  the  affidavit 
of  the  clerk  of  the  superior  court  of  Bandolph 
county  that  W.  C.  Worrlll  delivered  to  him, 
as  clerk,  for  filing,  deed  from  James  O.  Math- 
ews to  Mrs.  J.  R.  Thornton,  and  mortgages 
by  James  G.  Mathews  to  the  Bank  of  Cuth- 
bert,  W.  D.  KIddoo,  and  W.  C.  Worrin,~all 
dated  October  24,  18SH,  and  filed  fbr  record 
by  Worrlll  on  October  24, 18»4,  at  0:50  p.  m.; 
and  that  W.  D.  Kiddoo  filed  for  record  on 
October  25,  1894,  at  10:20  a.  m.,  mortgages 
executed  by  James  Q.  Mathews  to  Jennie  W. 
Mathews,  to  George  P.  Mathews,  to  George 
W.  Matiiews,  to  Mrs.  E.  A.  Mathews,  to  Mrs. 
J.  R.  Thornton,  to  N.  R.  Brown,  to  Mrs.  S.  F. 
Williams.  Also,  affidavit  of  various  pcfsous 
tliat  they  were  acquainted  with  the  character 
of  the  stock  of  goods  in  the  storehouse  of  J. 
G.  Mathews,  and  that  said  stock  was  not 
worth  more  than  75  cents  on  the  dollar.  Also, 
a  letter  of  J.  G.  Mathews  to  Strauss  Bros., 
dated  October  19,  1894,  stating,  among  other 
things,  that  his  collections  and  sales  had  been 
extremely  poor;  that  he  had  the  largest  stock 
he  had  ever  carried,  and  it  vtss  unincumbered; 
that  he  bad  more  due  him  on  accounts  than 
ever  before  at  that  date,  but  as  he  could  nei- 
ther collect  nor  make  sales  for  the  cash,  it 
placed  him  where  he  was  unable  to  meet 
promptly  claims  against  blm,  and  he  would 
have  to  insist  that  his  creditors  "one  and  all" 
grant  blm  such  extension  as  will  enable  him 
to  pass  over  the  present  depressed  and  pan- 
icky season,  and  that  their  note  15-18  had 
been  paid,  but  he  could  not  pay  the  one  due 
November  Ist  to  4th  under  30  days.  Also,  the 
mortgages  in  question,  whicb  mortgages  were 
on  the  entire  stock  of  goods  and  merchan- 
dise, store  furniture,  and  fixtures  of  Math- 
ews, and  the  mortage  to  his  wife  included 
a  small  amount  of  furniture  at  his  residence. 
Also,  tbe  account  of  Mrs.  Jennie  W.  Mathews 
on  the  ledger  of  J.  G.  Mathewa  On  the  cred- 
it side  of  this  account,  among  other  entries, 
was  the  following,  under  date  of  December 
29.  1884,  1885:  "To  house  and  lot  on  Col- 
lege  street.  Cuthbert.  Ga.,  ?1,250;  to  blUs  re- 
ceivable, 5909.65."  Across  this  entry  was 
written  "Void."  It  was  admitted  that  the  un- 
secured Indebtedness  of  James  Q.  Mathews 
was  $7,477.93,  and  the  amount  covered  by  the 


mortgages  $7,379.50.  It  was  also  admitted 
that  tha  inventory  taken  by  the  receiver  of  the 
stock  was  $12,928l23;  cash  turned  over  to  the 
receiver  by  J.  G.  Mathews,  $268.46;  amount 
of  notes  and  accounts  turned  over  to  receiver, 
which  had  not  been  transferred,  $1,405.54; 
amount  of  notes  and  accounts  transferred  to 
J^nie  W.  Mathews,  E.  A.  Mathews,  George 
T.  Mathews,  George  W.  Mathews,  Mr.  J.  R. 
Thornton,  and  S.  F.  Wiliiams,  ¥2,423.71; 
household  fnmitnre,  $70. 

Defendants  put  in  evidence  affidavits  of  J. 
G.  Mathews  to  the  following  ^ect:  On  his 
ledger  account  with  his  wife  appear  some 
Items  In  reference  to  a  sale  to  her  of  the 
house  and  lot  In  Cuthbert,  in  which  he  now 
resides,  and  the  giving,  payable  to  her,  a  note 
for  remainder,  apxmaring  on  the  books. 
These  entries  were  made  by  him,  and  deed 
and  note  executed  by  him,  with  the  intention 
at  the  time  of  Investing  a  part  of  her  funds 
In  said  house  and  lot,  but  she  declined  to 
accept  the  same,  and  the  deed  and  note  were 
never  delivered  to  her.  He  never  gave  In  for 
her  In  Randolph  county  any  taxes  until  1894, 
and  then  gave  in  a  small  tract  of  land  In 
which  part  of  her  money  was  invested,  In 
June,  1893.  He  always  thought,  as  her  money 
was  used  in  his  busiiieBe  by  him,  that  when 
he  gave  In  his  taxes  this  Included  hers;  that 
be  did  this  without  any  Intuition  to  evade 
the  payment  of  taxes  thereon,  or  deceive  any 
one  as  to  her  worth  or  his.  On  January  12, 
1894.  be  took  the  last  inventory  of  his  stock, 
etc.,  and  his  mercantile  assets  then  were  $10,- 
113.04,  and  bis  house  and  lot  were  worth 
$1,250.  His  total  liabilities,  not  Including 
that  to  his  wife,  were  $5,570.94.  and  his  lia- 
bilities to  her,  then  about  the  same  as  now 
due  her,  $4,288-40,  leaving  the  total  worth  over 
aU  $1,503.70.  After  that  date,  and  to  July 
14,  1894,  goods  worth  $7,268.24  went  Into 
his  stock,  and  he  paid  out  to  his  debts  and 
expenses  about  $5,250.80;  and,  while  he  can- 
not ascertain  how  much  goods  were  sold 
during  that  period,  he  believes  that  on  July 
14,  1894,  and  at  all  times  prior  thereto  while 
he  was  In  business,  he  was  solvent  The 
orders  for  tbe  goods  from  plaintltTs  in  the 
creditors'  petition  were  all  given  by  July 
14, 1894,  except  four  bills,  amounting  to  about 
$200,  and  he  Is  unable  to  state  when  thp 
orders  for  these  goods  were  given.  When  he 
commenced  his  mercantile  business,  in  Cuth- 
bert, in  August,  1881,  he  had  $1,750  which 
belonged  to  his  wife,  all  of  which  went  Into 
his  business.  Some  time  In  the  fall  of  1883. 
at  the  honse  of  Dr.  W.  R.  Thornton,  In  Cuth- 
hert,  T.  L.  Williams,  his  wife's  father,  ad- 
vanced her  out  of  his  estate  $500,  and  on 
Christmas,  1883,  advanced  her  $700,  and  gave 
to  deponent  an  order  on  R.  T.  Humber  for 
$300  more,  which  he  collected  before  Janu- 
ary 1, 1884.  About  the  first  of  1884,  Williams 
advanced  to  her  a  horse  and  two  cows  and 
calves,  and  deponent  sold  the  horse  and  one 
of  the  cows  for  about  $165.  Before  An^st, 
1884t  she  handed  deponent  $50  at  oaa  time. 
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and  920  at  another,  and  at  other  tlmea 
enough,  with  the  above,  to  make  the  91.^0. 
About  the  first  of  1884,  WUUams  gave  her 
some  land  hi  Stewart  county,  and  while  in 
life  collected  the  rents  and  paid  them  to  de- 
ponent for  bar;  and  after  bis  death  i.  T.  Wil- 
liams, as  ageat,  rented  said  land,  and  paid 
the  rent  to  d^>onent  for  her  nntU  October 
1. 1S89,  when  J.  T.  WlUlams  bought  a  part  of 
the  land  for  (400,  which  be  paid,  together 
with  960.  the  r^t  of  the  land  for  1889.  to 
Orr  &  Oo.  on  a  debt  due  hy  deponent  to  tl^m; 
and  after  the  purchase  J.  T.  Williams  con- 
tinued to  collect  the  rent  for  the  balance  of 
the  land  up  to  1894.  Deponent's  wife  also 
deposited  with  him.  after  he  commenced 
bosinesa,  in  nnaU  sums,  and  he  annexes  to 
this  affidavit  'a  detailed  statement  showing 
all  amounts  received  by  bim  tor  and  from 
her,  the  dates  when  the  several  amounts 
were  credited  by  him  to  her,  and  the  Inter- 
est calculated  thereon  at  7  per  cent  per  an- 
nmn.  None  of  said  moneys  were  paid  back 
to  her.  except  amounts  Invested  in  fruit 
fRTni,  fruit  trees,  work  <m  farm,  a  mule,  and 
a  cow,  the  wh<de  amounting  to  9S91.26,  a  de- 
tail of  whidi  is  contained  In  said  statement, 
with  Interest  calculated  on  each  at  7  per 
cent  per  annum.  On  October  24,  1894,  he 
executed  and  ddlrered  to  her  a  note  and 
mortgage  tcs  the  balance  he  was  due  her, 
aa  will  ajvear  from  said  statement  94,288.40. 
He  owed  her  at  tlut  time  said  amount,  every 
c«it  of  which  was  Just  and  consldwed  by 
him  as  a  trust  In  bis  hands  fbr  her,— all  of 
which  money  bad  gone  into  his  mercantile 
business,  and  the  beneflte  of  whldi  his  vari- 
ous creditors  during  his  business  had  receiv- 
ed. He  made  the  mortgage  In  the  most  per- 
fect good  faltb,  without  any  Intention  to  de- 
lay, hinder,  or  defraud  his  qreditors.  On 
January  31,  1889,  he  received  from  Mrs.  S. 

F.  WlUiams  902,  for  George  W.  Mathews,  his 
son,  which  be  delivered  to  him  as  a  draatlon 
to  said  son  from  his  grandfather,  and  gave 
Mrs.  WllUams  a  receipt  therefor.  On  the 
same  day  he  executed  a  note  payable  to 
OecHge  W.  Mathews  for  the  902,  got  W.  A. 
Dickson  to  witness  It  and  explained  to  him 
bow  the  money  came;  and  dqranent  has  ever 
since  kept  the  note  for  his  son.  On  October 
24,  1894,  be  executed  a  new  note,  secured  by 
mortgage  to  his  son,  for  the  $62  and  inters 
est  and  d^lvered  the  note  and  mortgage  to 

G.  T.  Mathews,  his  brother,  for  his  said  son. 
On  January  81,  1889.  Mrs.  S.  T.  WllUams  de- 
posited with  him,  subject  to  call,  9100,  stat- 
faig  that  she  wanted  him  to  pay  Interest  on 
It  until  she  called  for  it  He  has  paid  the  In- 
terest annually,  and  this  deposit  Is  the  con.- 
Bideration  for  the  note  and  mortgage  given 
her,  which  was  delivered  to  her  son  J.  F. 
Williams,  her  agent  on  the  day  It  bears  date. 
The  ctmsldeiatlon  of  the  note  and  mortgage 
made  and  delivered  to  Mrs.  B.  A.  Mathews, 
d^nent's  mother,  was  another  note  dated 

 ,  which  note  was  given  for  a'  balance 

doe  ber  at  the  time  It  bears  date,  for  mmey 
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she  loaned  and  deposited  with  him,  as  will 
appear  from  the  books  k^t  by  him.  The 
consideration  t<x  the  note  and  mortgage 
given  Mrs.  Tliomton  was  a  balance  due  by 
deponrat  to  W.  B.  Tliomton  In  bis  lifetime, 
Mrs.  l^omton  being  his  only  heir,  and  money 
collected  by  him  for  ber,  and  money  loaned 
to  deponent  by  her  out  of  money  she  obtain- 
ed for  Incmrance  upon  her  husband's  life,— 
all  of  which  wiU  more  fully  appear  by  the 
books  kept  by  lilm.  The  consideration  of  the 
note  and  mortgage  he  gave  to  George  P. 
Matbews  was  9135,  loaned  by  George  P. 
Mathews  to  him  December  15,  1893,  and  for 
which  he  gave  Gewge  P.  Mathews  his  note 
at  that  time,  with  interest  that  had  accumu- 
lated tbereon.  The  mortgage  made  to  VS.  B. 
Brown  by  deponent  October  28.  1894,  was 
given  to  secure  a  note  for  money  deposited 
and  loaned  by  him  to  deponent,  which  ap* 
pears  on  his  books.  The  mortgages  made  to 
KIddoo  and  Worriii,  dated  October  24,  1894, 
were  made  to  secure  a  contract  made  with  them 
at  the  date,  said  mortgages  were  executed^ 
All  the  mcvtgages  were  given  In  good  faith 
to  secure  valid  subsisting  debts,  and  It  was 
not  his  purpose  In  so  doing  to  hinder,  delay, 
or  defraud  his  credltws.  In  reply  to  an  affi- 
davit of  J.  J.  and  George  McDonald:  He, 
about- October  19,  1894,  did  ask  the  Bank  of 
Guthbert  to  advance  bim  some  money,  and 
they  did  about  that  time  pay  for  bim  a  debt 
then  In  the  hands  of  the  bank  for  collection, 
of  about  9296.  He  did  not  understand  either 
of  them  to  ask  of  him  a  full  statement  <tf  bis 
Indebtedness,  and  did  not  either  attempt  or 
Intend  to  give  tfaem  such,  but  be  understood 
them  to  ask  for  the  amount  of  his  indebted- 
ness due  to  mercantile  creditors,  and  would 
beccHue  due  in  a  shut  time  thereafter,  as  it 
was  to  meet  these  that  he  was  asking  for 
the  loan,  and  he  (mly  gave  them  a  state- 
ment of  sncb  at  his  debts  to  merchante  and 
the  bank  aa  were  due  and  would  become  due 
by  Novouber  1,  1894.  During  the  conversa- 
tion Gewge  McDonald  asked  him  If  he  was 
stIU  u^g  his  aunt's  (Mrs.  Thornton's) 
mon^,  uid  he  told  him  he  waa,  and  that  the 
amount  was  about  91.600.  and  he  cannot  un- 
derstand how  It  was  possible  for  Uiem  to 
misunderstand  him  in  the  matter.  In  r^ly 
to  the  affidavit  at  Drewry:  Drewry  never, 
after  the  notes  mentioned  In  his  affidavit  be- 
came due,  formally  presented  to  him  the  said 
notes,  nor  did  he  to  him  refuse  payment  The 
following  occurred:  On^  day  after  the  notes 
were  due  Drewry  came  to  his  store  having  In 
bis  lumds  his  usual  collection  book,  and  depo- 
nent seeing  bim  on  a  collecting  tour  around 
the  square,  and  knowing  that  th«e  were  In 
possession  of  the  bank  at  that  time  numb^ 
of  claims  then  due  by  bim,  said  to  Drewry 
that  he  knew  what  Drewiy  was  after,  and 
asked  him  where  waa  George  McDonald; 
and  being  ttdd  be  was  at  the  bank,  deponwt 
stated  he  would  go  over  and  see  McDonald, 
and  make  some  arrangement  about  paying 
the  dalms  in  the  bank's  hands  for  collectltm. 
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Drewry  did  not  fOiow  blm  wbat  claims  be 
had  with  him,  but  he  anpposed  Drewrr  had 
all  that  were  In  the  bank's  bands  for  collec- 
tion. In  reply  to  the  affidavit  of  Hood:  Prior 
to  the  filing  of  the  creditors'  petition  against 
him,  Hood  never  mentioned  to  him  any  claims 
be  hrid  as  attorney  except  one,  and  that  not 
one  of  the  plaintlflTs  in  petltlML  He  stated  to 
deponent,  on  October  25,  1884,  that  Inman, 
Smith  &  GOi.  had  dispatched  him  to  get  some- 
thlnff  on  th^  claim  i^alnst  deponent,  or 
get  some  secnrlty  therefor,  and  asked  d^o- 
nent  what  be  could  do,  and  deponent  replied 
he  conld  not  do  anything,— could  neither  pay 
them  at  that  time  nor  secore  the  parties;  did 
not  say  to  Hood  that  he,  deponent,  was  whol- 
ly insolTent  Deponent  s^  that,  from  in- 
formation received  from  the  receiver,  his 
stock  of  goods,  fomitore.  and  flrturea  Invcdce 
$12,92a23.  He  turned  over  to  the  receiver 
in  cash  and  stamp8f268.45.  He  turned  over  to 
the  receiver  notes  and  account^  totheamount- 
of  $1,405.54,  and  receiver  says  are  worth  |150. 
,  GoUaterats  are  in  some  of  the  secured  credit- 
ors* bands,  as  appears  by  his  answer,  amount* 
ing  to  $2,423.71;  and  be  believes  if  he  could 
continue  business,  and  hdlp  to  collect  these,  they 
would  be  worth  three-fourths  of  th^r  face, 
91,817.79;  fumltnre  at  his  realdmce.  f TO;  that 
bis  debts  unsecured  axe  about  97,477.93;  se- 
cured, 97,379.50,— total  ass^  at  cash  prices, 
915,234.47;  total  llabiUties.  914,867.43: 9377.04. 
And  all  this  without  allowing,  anything  to 
deponent  for  the  prints  he  might  reasonably 
hope  to  make  on  bia>  goods,  if  he  were  al- 
lowed to  sell  them  himself;  while,  from  all 
bis  experlrace  as  to  sales  by  receivers  or 
sheritts,  he  Is  of  (pinion  that  from  SO  to  6Q 
jf&e  cent  is  all  that  could  be  realised  tor  his 
stock,  and  bis  notes,  accounts,  and  the  col- 
laterals never  would  become  greatly  less  in 
value  than  now.  While  at  the  time  be  liad 
bis  conversati<HL  with  Hood  be  did  not  have 
Buffldent  data  to  state  accurate  about  his 
solvency,  he  at  that  time  bdlered  he  was 
solvent  On  October  4,  1804,  he  sent  tar  Bd. 
McDonald  and  ttdd  him  thwe  w&n  some 
notes  of  his  ftlllng  due  Ibat  day  that  w«e 
In  the  bank,  and  asked  blm  to  protect  all  that 
were  In  protest  shape,  and  McDcHiald  Cfm- 
sented.  McDtwald  never  at  tbat  time  show- 
ed him  dtha  of  the  notes  described  In  his 
affidavit  or  any  others;  am  did  he  state  he 
bad  them  with  blm,  nor  did  be  mention  the 
name  of  any  partlculsr  note,  nor  did  he  at 
any  other  time  before  the  filing  of  the  cred- 
itors' petition  show  him  such  notes  or  ask 
him  to  pay  them.  Annexed  is  the  original 
statonent  shown  by  him  to  George  and  J. 
3.  McDonald  at  the  time  they  mention  in 
their  Joint  affidavit  and  from  it  it  can  be 
se«i  tliat  no  business  man,  with  a  knowl- 
edge oi  the  character  of  the  trade  deponent 
was  engaged  In,  would  have  reasonably  sup- 
posed this  was  a  full  statement  of  his  Indebt- 
edness. The  statement  annexed  shows,  as 
due  from  October  1st  to  4th  to  certain  firms, 
vortaln  sums;  as  due  to  the  bank  and  certain 


named  llrma  fn»n  Octc3)er  lAOi  to  18th  cer- 
tain sums;  as  due  from  November  Ist  to  4th 
to  certain  named  flrmn^  certain  amonnter- 
the  whtde  amounting  to  94,007.82;  cash  re- 
cdpts  t<a  September,  92,800:75;  from  Ist  to 
17tb  October,  9085.20.  merchandise  stock,  at 
least  91<M)00;  and  notes  and  accounts,  92,500l 
Defendants  Introduced,  also,  aflldavlts  of  J. 
T.  Williams,  Mrs.  Jennie  W.  Mathews,  Mrs. 
B.  A.  Mathews,  W.  A.  Dickson,  Mn.  8.  F. 
Williams,  Mrs.  3,  R.  ^n»Miiton«  and  Qeorge 
P.  Mathews,  tending  to  oorrobomte  the  affi- 
davit of  James  Q.  Matherws  as  to  the  amount 
of  his  Indebtedness  to  the  various  mwtgaeees 
(oeept  W<MTiU  and  Kiddoo),  as  to  bow  such 
Indebtedness  «ro8^  as  to  the  ^vlng  ol  the 
various  notes  and  mortgages,  etc.  Mrs.  Jen- 
nie W.  Mathews  deposed,  among  other  things, 
tbat  some  time  in  1886  m  tbe  first  ct  1886 
her  bnsband  proposed  to  invest  some  of  hac 
money  in  his  bands,  and  used  by  him,  in  the 
bouse  and  lot  In  which  tbcy  now  roride  In 
Cuthbert,  but  she  declined  to  allow  the  In- 
vestment, and  no  deed  to  tbe  house  and  lot^ 
or  note  for  any  balance  of  amount  due  by 
him  to  her  over  tbe  bouse  and  lot  was  ever 
at  any  time  accepted  by  or  dellvoed  to  ber. 
Mrs.  E.  A.  Mathews  deposed,  among  other 
things,  that  the  Indebtedness  oi  James  O. 
Mathews  to  ber  is  valid  and  b<Aest  and  tbat 
in  accepthig  his  note  and  mortgage  to  her 
she  acted  In  good  ftUtb,  and  without  any  In- 
tention to  hinder,  Atiajt  or  defraud  any  cred- 
itor of  his;  and  that,  if  he  had  any  sndti  in- 
toition,  she  bad  no  knowledge  of  it  and  no 
reason  to  snepect  it  Mrs.  S.  F.  WlUiama  de- 
posed similarly  as  to  tbe  note  and  mortgage 
to  her.  Mrs.  Thornton  dqiosed  similarly  aa 
to  the  note  and  mortgage  to  h&e,  Qeorge  P. 
Mathews  deposed  similarly  as  to  Ihe  note 
and  mortgage  to  blm.  Defendants  put  in 
evidence  a  note  of  James  O.  Mathews,  to 
which  Dlcksm  was  a  witness,  dated  Janu- 
ary 31, 1889,  due  one  day  after  date,  payable  to 
Qeoi^e  W.  Mathews,  or  order,  fw  962,  wltb 
interest  at  7  per  cent  per  annum.  Also,  two 
recelpte  by  James  G.  Mathews  to  Mrs.  8.  F. 
Williams,  each  dated  January  81,  1889.  one 
for  9100,  acknowledging  recript  from  ber  ot 
tbat  amount  on  deposit,  subject  to  call,  and 
the  other  acknowledging  receipt  from  her  ot 
$62  In  settlement  of  doxiation  by  T.  L.  Wil- 
liams, deceased,  to  George  W.  Mathews. 
Also,  affidavit  of  W.  D.  Kiddoo  and  W.  O. 
Worrill:  They  have  bad  ccmaidexable  ex* 
perience  for  10  or  12  years  as  to  the  mattera 
her^  Spoten  of,  and  in  all  that  time  have 
never  known  any  stock  of  goods  to  be  sold 
by  a  sheriff  or  receiver  anywhere  in  this  (the 
Pateula)  circuit  for  more  than  67  per  cent 
of  Ite  cost  price,  and  never  knew  of  but  one 
that  sold  that  high.  They  are  both  of  tbe 
opinion  that  tbe  stock  of  goods,  eta,  of 
James  O.  Mathews  now  In  tbe  hands  of  the 
receiver  would  not  sell  tbat  high,  either  at 
sheriff's  <x  receiver's  sal&  Also,  affidavit  oC 
W.  D.  Kiddoo:  He  delivered  to  the  clerk 
of  tbe  BOperlm:  court  for  record,  at  10:20  a. 
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OL,  on  Octotier  2S,  19SH,  all  the  mortgages  on 
James  G.  M&thews  filed  that  day.  Each  of 
them  had  been  dellreced  to  the  parties  to 
whom  they  were  made  payable,  and  persons 
aothorlzed  to  recrive  tbem,  and  he  was  then 
requested  to  have  said  mortgages  recorded 
for  the  mortgagees,  by  such  persons  or  mort- 
gagees. He  did  not  deliver  to  the  clerk  the 
mortgages  he  recelred  on  October  24,  18&4. 
Also,  affldaTlt  ol  W.  C,  Worrlll:  In  Us  pres- 
ence James  G.  Mathews  delivered  to  W.  D. 
Elddoo  a  note  and  mortgage  for  $400,  dated 
October  24,  1894,  and  also  delivered  to  the 
j^Ksldent  of  the  Bank  of  Oatbbert,  George 
Mc3>onald,  a  mortgage  of  the  same  date. 
After  delivering,  Klddoo  handed  deponent  his 
mortgage,  with  a  request  that  be  deliver  it 
to  the  cle'k  of  the  superior  coart  for  filing 
and  record.  McDonald  handed  deponent  the 
mortgage  for  the  bank,  and  reqaested  him 
to  deliver  it  to  the  clerk  for  filing  and  record. 
Deptment  had  a  mortgage  made  by  James  O. 
Mathews  to  himself,  and  wh»i  he  delivered 
bis  own,  delivered  the  mortgages  of  Kiddoo 
and  the  bank  to  the  clerk.  Deponent  was 
present  when  J.  G.  Mathews  deQIvored  to 
Mrs.  Ttiornton  the  deed  to  his  house  and  lot 
in  Cnthbert,  and  after  accepting  it  she  hand- 
ed It  to  deponent,  and  requested  him  to  de- 
liver it  to  the  clerk  of  the  superior  court, 
which  deponent  did,  all  of  said  ddiverles  to 
the  clerk  being  made  on  the  evening  of  Octo- 
ber 24,  1894.  Also,  affidavits  of  various  per^ 
wns:  They  are  merchuits  in  Cnthbert,  and 
know  something  of  the  character  of  the  goods 
of  Mathews  now  in  possession  of  the  re- 
ceiver. In  their  c^ilnlon,  if  the  goods  were 
now  forced  to  sale  by  a  receiver  or  sheriff, 
they  would  not  bring  more  than  50  per  cent, 
of  the  cost  price.  In  the  last  several  years 
they  have  Imown  of  numbers  of  such  sales 
of  similar  stocks,  which  have  ranged  from 
about  50  to  65  per  cent  Also,  note  of  J.  G. 
Uathews  to  N.  R.  Brown  for  $342.35,  dated 
February  8, 1883,  due  November  1, 1893;  note 
of  same  to  Mrs.  E.  A.  Mathews  for  $328, 
dated  November  12,  1891,  due  one  day  aftei; 
ilate;  and  note  of  same  to  George  P.  Math- 
ews for  $135,  dated  December  15,  1893,  due 
nne  day  after  date.  Also,  the  cashbook  and 
ledger  of  J.  G.  Mathews,  showing  that  the 
cash  and  charges  in  said  books  correspond 
with  the  amounts  and  dates  of  sucb  tbree 
□otra  and  the  notes  to  G.  W.  Mathews  and 
Mrs.  S.  F.  Williams,  and  In  support  of  the  evi- 
dence of  Mrs.  E.  A.  Mathews,  Mrs.  Jennie 
W.  Mathews,  and  Mrs.  Thornton. 

The  court  ordered  that  the  receiver  allow 
the  sberlfT  to  levy  upon  and  take  possession 
of  the  goods,  books,  and  merchandise,  the 
property  of  J.  G.  Matbews  In  his  bauds;  that 
tbe  receiver  be  paid,  t<x  his  compensation  as 
mch,  a  stated  amount  for  his  expenses  and 
all  costs  of  this  proceeding  to  date,  out  of 
the  assets  by  this  order  put  in  the  hands  of 
the  sheriff;  that  he  pay  over  to  the  attorneys 
for  the  mortgage  creditors  all  the  money  he 
has  collected  cm  notes  and  account  that  were 
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transferred  to  such  creditors;  that  the  ap< 
plication  for  a  permanent  receiver  be  de- 
nied as  to  all  the  assets  of  J.  G.  Mathews, 
except  the  accounts  and  notes  contained  in 
the  lists  of  such  claims  turned  over  to  him 
by  J.  G.  Mathews  (amount  $1,405.54),  less 
Mltch^l  Taylor's  note  and  mortgage  (for 
$100,  the  account  for  which  said  note  and 
mortgage  were  given  being  among  those 
transferred  on  October  24,  1894,  to  Mrs.  Jen- 
nie W.  Mathews),  which  he  wIU  turn  over  to 
the  creditors  to  whom  the  debt  of  Tayl<nr  Is 
transferred,  and  also  the  money  now  in  his 
hands;  that  McDonald  be  made  permanent 
receivw  of  the  money  now  In  bis  hands  as 
temporary  receiver,  and  said  accounts  and 
notes,  until  the  fnrther  order  of  the  court;' 
and  that  when  the  sh^ff  sells  the  goods  he 
pay  over  to  the  fseverai  mortgage  eredluvs, 
according  to  their  priority,  the  net  proceeds 
of  his  sale;  and,  if  ail  of  the  mortgages  are 
thus  paid  the  mortgagees  holding  collaterals 
be  required  to  turn  over  to  the  receiver  the 
balance  of  the  collateral  remaining  In  tb^r 
hands,  and  he  proceed  to  collect  the  same 
and  h(dd  the  proceeds  until  the  further  or* 
der  of  the  court  To  the  granting  of  this 
order  the  original  petitioner  excepted:  Be- 
cause It  was  contrary  to  law;  because  con- 
trary to  the  evidence;  because  the  evidence 
uncontradicted  vras  that  J.  G.  Mathews 
wis  Insolvent  and  that  the  assets  in  the 
hands  of  the  receiver  were  more  than  suffi- 
cient to  pay  off  the  preferred  creditors;  be- 
cause the  evidence  showed  strongly  that  the 
intention  of  J.  G.  Mathews  In  giving  the 
mortgages  was  to  hinder,  delay,  and  defeat 
his  nonpreferred  creditors,  and  a  receiver 
should  have  been  appointed  to  bold  said  as- 
sets until  this  matter  could  be  determined 
by  a  Jury;  because  the  court,  having  already 
seized  said  assets  by  its  temporary  naekver, 
while  Mathews  was  still  a  merchant,  it  was 
contrary  to  law  and  equity  for  the  court  to 
take  the  assets  out  of  the  hands  of  the  re- 
ceiver, and  direct  the  sheriff  to  levy  upon  and 
sell  the  same  upon  the  application  of  the 
mortgage  creditors;  and  because,  the  evi- 
dence showing  that  Matbews  was  a  trader 
when  the  temptKary  receiver  was  appointed, 
and  tliat  be  was  insolvent,  but  that  his  as- 
sets were  more  than  enough  to  pay  off  the 
preferred  debt,  to  refuse  to  appoint  a  recelvw 
to  protect  the  assets  was  contrary  to  law 
and  to  the  evidence; 

Hardeman,  Davis  &  Tamer  and  Hood  & 
Moye,  for  plainUff  in  anmr.  W.  a  WorrlU 
and  W.  D.  Klddoo,  for  defoidant  In  error. 

PER  OUBIAM.  Judgment  affirmed. 


(S7  Ga.  217) 

JOHNSON  T.  STATE. 
(Supreme  Court  of  Georgia.  April  8,  1895.) 
Cakrtino  CoscBALKt)  Wkaposb— New  TalAIh 
There  being  evidence  to  siistcin  the  ver- 
dict and  no  error  of  law  being  complained  of, 
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this  court  will  not  control  the  diBcretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trioL 
(Sfllabas  by  the  Conrt) 

Error  from  city  court  of  Macon;  John  P. 
Ross,  Judge. 

Willie  Johnson  was  convtcted  of  carrying 
concealed  weapons,  and  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
Willie  Johnson  was  accused  of  carrying 
concealed  weapons,  and  was  found  guilty. 
The  sole  question  Is  whether  the  finding  Is 
sufficiently  supported  by  the  evidence.  Ison 
Lamar  testified:  "WlHle  Johnson  came  to  a 
house  where  there  was  a  dance,  with  Bob 
Watkins.  About  half  an  hour  after  they 
came,  Watkins  and  I  got  into  a  fuss,  during 
which  I  looked  towards  Johnfon.  He  was 
aiming  a  pistol  at  me.  A  moment  after,  he 
fired  it  at  me.  I  saw  him  Beveral  times  dur- 
ing the  preceding  half  hour.  Saw  no  pistol 
in  his  possession  or  about  his  person.  He 
was  dancing  during  the  time  he  was  there." 
Bob  Watkins  testified:  "I  went  to  the  house 
with  Johnson.  Saw  no  pistol  in  his  hands, 
nor  In  any  of  his  pockets.  Saw  no  pistol 
till  the  fuss.  First  1  saw  of  the  pistol  was 
in  bis  hand  wh«i  he  was  shooting  it.  Did 
not  see  him  make  any  motion  to  draw  any- 
thing. Don't  know  wheth^  he  was  dancing 
or  not."  Jerre  Jackson  testified:  "1  was  at 
the  ball  when  Bob  and  Willie  came  In.  They 
had  been  there  some  time  when  Bob  and 
Ison  got  in  a  fuss.  Willie  said  something 
about  the  quarrel,  taking  Bob's  part.  Ison 
got  mad  with  Willie,  and  cursed  him.  Wil- 
lie ciirscd  back.  Ison  started  towards  WllUe 
with  a  knife.  ■  Willie  shot  sorter  In  the  dl- 
i-ectlcHi  of  Ison.  The  first  I  saw  of  the  pis- 
tol was  when  It  was  in  Willie's  band.  I 
did  not  see  him  make  any  motion  to  draw  a 
weapon.  I  do  not  know  what  became  of  the 
pistol  after  the  shootIng,~-there  was  snch  a 
crowd  around,  and  I  was  scared.  I  got  out 
of  the  window,  and  left  Willie  did  not 
dance  any." 

Harris  &  Harris,  for  plaintiff  In  error.  W. 
H.  FeJton,  Jr.,  Sol.  Gen.,  for  the  State. 

PER  GUBIAM.  Ju^ment  affirmed. 


(97  Oa.  217} 

BELL  T.  STATE. 

(Suiveme  Court  of  Oeor^.  April  8,  iSQS.) 
CBiMiNAX.  Law— Review  on  Appeal— New  Trial 
— Sdfpiciesct  of  MOTtOX. 
The  grounds  of  the  motion  for  a  new 
trial  alleging  errors  on  the  part  of  the  judge  who 
presided  at  the  trial  are  not  approved.  Those 
which  relate  lo  alleged  misconduct  on  the  part  of 
the  jury,  the  substitution  of  one  juror  for  an- 
other, and  to  newly-discovered  evidence,  are  not 
properly  verified  or  supported.  The  only  grounds 
which  can  he  considered  by  this  court  are  that 
the  verdict  is  contrary  to  law  and  contrary  to 
the  evidence;  and,  as  the  evidence  for  the  state 
was  sufficient  to  support  the  verdict,  no  cause  for 
a  new  trial  appears. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  Galboim  county; 
B.  B.  Bower,  Judge. 

West  Bell  was  convicted  of  a  crime,  and 
brings  error.  Affirmed. 

Geo.  H.  Dozler  and  Thos.  W.  Latham,  for 
plaintiff  In  error.  W.  N.  Spence,  Sol.  Gen., 
and  J.  M.  Terrdl,  Atl7.  Gten.,  for  defendant 
in  error. 

PER  CUIOAM.   Judgment  afflrmed. 

(97  Oa.  213) 

MITCHELL  V.  STATE. 
(Supreme  Court  of  Georgia.    May  13,  1885.) 
Imtozicatiko  Liquobs—Illboal  Sale— Evidence. 

1.  The  indictment  t)eing  founded  up<Hi  the 
act  of  August  9,  1881  (AcU  1880-«1.  p.  691), 
prohibiting  the  sale  of  certain  speciBed  Uq.uors 
within  the  limits  of  the  714th  district,  O.  M.,  of 
Carroll  county*  and  the  indictment  chaiKing  uiat 
the  accused  sold  sudi  liquors  within  that  dis- 
trict It  was  essential  to  prove  that  the  aale 
actually  occurred  within  the  limits  thereof;  and, 
the  state  having  failed  to  make  such  i»oo£,  the 
verdict  was  necessarily  contrary  to  law. 

2.  As  ruled  by  this  court  in  Hines  v.  State, 
18  S.  E.  558,  83  Ga.  187,  It  was  not  necessair, 
in  such  case,  for  the  state  to  prove  affirmatively 
that  the  accused  was  not  a  "licensed  phyaician, 
in  the  regular  u-actice  of  his  tnofession,"  etc., 
althon^  the  Indictment  so  alleged. 

(S^bns  by  the  ODurt) 

Error  from  city  court  of  Oarroll;  W.  P. 

Brown,  Judge. 

Isham  Mitchell  was  convicted  of  an  Illegal 
sale  of  liquors,  and  brings  error.  Reversed. 

J.  L.  Cobb,  for  plaintiff  In  error.  T.  A. 
Atkinson,  SoL  Q&i.,  and  Adamson  &  Ja<Aaon. 
for  the  State. 

PER  CURIAM.   J^idgment  rerezsed. 


(M  Ob.  781) 
CLARK  V,  FLANNBRT  et  al. 
(Supreme  Court  of  Georgia.    May  13,  18^) 
Rbstbainlso  ExBOOTioN—SurTiciiHor  ov  Evi- 
dence. 

On  the  facts  disclosed  by  the  recMd,  there 
was  no  error  In  denying  the  injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  coart,  Pulaski  connty; 
C.  G.  Smith,  Judge. 

Actl(»i  by  WUllam  G.  Clark,  as  next  f  rtrad 
of  certain  minors,  against  John  Flannery  &■ 
Co.  and  others.  Defradants  had  judgment 
and  plaintiff  brings  error.  Brought  forward 
from  last  term.  Code.  {S  ^la-^Tlc  Af- 
firmed. 

The  following  la  the  official  r^rt: 
A  petition  was  brought.  December  27, 1891, 
by  Clark,  as  next  friend  of  the  seven  minw 
chUdien  of  J.  A.  D.  Coley,  for  Injunction 
against  the  enforcement  of  executi<ms  in  fa- 
vor of  John  Flanneiy  &  Oa  agalnat  J.  A.  D. 
Coley,  trustee.  The  injunction  was  denied, 
and  plaintiff  excepted.  It  appears  that  Allatla 
Coley,  brothor  of  J.  A.  D.  Coley,  died,  leaving 
a  will  dated  December  2,  1885,  which  was 
proved  and  admitted  to  recwd  on  January 
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4. 18S&  By  this  wm  be  constituted  J.  A.  D. 
Gol^  ezecntorf  and  devised  to  blm  all  his 
estate,  constating  of  400  acres  of  land,  upoa 
which  testator  lived,  known  as  a  part  of  tbe 
old  J.  A.  D.  Coley  plantation;  also  three 
molea,  one  hors^  and  his  boosehtdd  and 
kltcboi  fOTnltnre,  in  trost  to  and  for  the  chil- 
dren of  I.  A.  D.  CMey  then  In  life  and 
saeh  as  should  thereafter  be  born,  for  and 
during  the  llffe  of  J.  A.  D.  Ooley;  then  to  vest 
8)»olDtely  In,  and  become  tbe  property  of, 
BtUd  children,  or  snch  of  them  as  should  be 
living  at  snch  time.  Tbe  petition  alleges 
tbat  J.  A.  D.  Odey  nndertook  to  dlsc^ige 
tbe  duties  delegated  to  him  by  the  will,  as 
trnste^  and  to<^  poaseaslon  of  tbe  property, 
Ddther  having  nor  claiming  ai^  title  or  in- 
t«est  therein  except  a  life  estate  In  tbe  <^lce 
of  trustee;  that  on  May  22, 1S93,  be  gave  to 
Flannny  &  Go.  five  promissory  notes  for 
190  each,  and  one  for  973.79,  all  doe  October 
15,  1883,  with  Intovst  from  maturity  at  8 
per  cent,  and  10  per  cent,  attom^s  fees, 
tbe  first  five  b^ng  in  renewal  of  notes  be- 
tween tbe  same  parties,  dated  March  10^ 
ISOl;  that  tbe  ctmddeiatlon  of  said  notes 
was  money  bwrowed  by  Coley  for  bis  own 
personal  use  and  that  of  Us  wife  and  chil- 
droo,  and  only  a  small  {xntioii  of  It,  If  any, 
was  used  for  the  bmefit  of  the  trust  estates, 
and  but  little  for  the  benefit  oi  the  cestuis 
que  trustent,  but  tbe  bulk  of  it  being  applied 
to  purposes  In  no  way  connected  wltb  the 
tnut  estate,  and  tot  which  the  trust  estate 
was  in  no  way  liable;  tbat  on  January  11, 
1891,  Flannery  A  Go.  brought  suit  on  the 
notes  In  the  coun^  court,  and  Coley,  though 
knowing  tbe  noaterlal  allegations  in  tbe  dec- 
laration to  be  nntme,  neglected  and  failed 
to  make  any  def^ise,  and  allowed  Judgtnait 
to  be  taton  against  him  default,  and 
against  tbe  trust  estate^  without  any  proof 
exc^t  the  production  of  the  notes;  that  in 
the  fall  of  189S  he  had  delivraed  to  Flannory 
&  Co.  four  bales  of  cottbn  as  a  credit  on 
said  indebtedness,  bat  no  credit  was  given 
therefor,  and  the  Judgment  was  rendwed 
for  a  much  larger  amount  than  was  due  <m 
the  notes;  that  uecntlon  has  beoi  issued 
Qpon  the 'Judgment,  against  Goley  and  against 
tbe  trust  property,  and  the  land  has  been 
levied  on  and  advotlsed  for  sale  thereunder; 
and  that  Oaiey  is  insolvent,  and,  if  tJie  land 
be  sold,  it  will  strip  tbe  minors  of  the  pro- 
vision made  for  their  support,  without  any 
Eault  on  tb^  part,  and  without  an  equlva^ 
lent  for  the  debt  for  which  the  property  is 
kM.  Attached  to  tbe  petmon  Is  a  copy  of 
tbe  declaration  oi  one  of  tbe  notes  <m  which 
Htdt  was  brought  in  tbe  county  court,  which 
note  Is  signed  by  "J.  A.  D.  Coley,  Trustee." 
The  declaratI<Hi  alleges  that  3.  A.  D.  Coley, 
a*  trustee  for  his  children  (naming  three  of 
tbem)  and  ell  his  otha>  chlldroi,  all  of  whom 
are  minors,  is  Indebted  to  plaintiff  $90  prin- 
cipal, besides  lnt««st  and  attorney's  fees, 
upon  a  note  glvm  for  moner  furnished 
plaintiffs  for  tbe  trust  estate  of  which  0<^ey 


Is  trustee,  which  r*'>iie7  was  necessary  for 
said  trust  estate,  aud  was  used  for  and  by 
it  tw  the  benefit  ot  the  cestui  que  trust  In 
making  crops  on  the  trust-estate  lands,  and 
feeding  the  trust-estate  stock,  and  otherwise 
In  running  said  trust  estate  for  the  benefit 
of  tbe  trust  estate  and  the  cestui  que  trust 
It  then  describes  the  400  acres  of  land,  the 
crops,  stock,  etc.,  of  which  the  trust  estate 
Is  alleged  to  consist,  refws  to  the  will  of 
Allatia-  Col^,  and  states  tbat  said  property 
is  trust  property,  and  is  subject  to  plaintiffs 
debt;  and  Judgment  agaliut  tbe  same  is 
prayed.  Upon  this  declaration  Judgment  by 
default  was  rendered,  February  6,  1894,  In 
accordance  with  the  aUegatlons  and  prayer 
tbereof,  except  tbat  the  Jndgmeit  does  not 
Include  attom^s  fees. 

The  petition  for  Injunctl<m  was  sworn  to  by 
the  plaintiff  therein.  In  support  of  the  same 
he  read  the  affidavit  of  J.  A.  D.  Gol^,  as  fol- 
lows: He  Is  not  indebted  to  Flannery  &  Co. 
tbe  amount  of  the  Judgments  taken  against 
blm,  as  trustee,  In  tbe  county  court,  on  Feb- 
ruary 6, 18M.  The  notes  on  which  the  Judg- 
ments  are  founded  did  not  represent  the  tree 
Indebtednem.  He  was  entitled  to  certain 
credits  wbldi  did  not  appear  on  the  notes, 
among  whi^  credits  were  the  proceeds  of 
four  bales  of  cotton  sent  to  Flannery  &  Co.  in 
1804,  and  duly  received  by  tbem.  On  the  day 
tbe  Judgmente  were  takoi,  J.  L.  Johnson,  of 
the  firm  of  Flannery  &  Co.,  agreed  with  de- 
fendant that  if  he  would  make  no  defense 
to  tbe  suits,  Johnson  would  allow  the  credits 
to  be  taken  off  before  Judgment  was  entered; 
there  being  at  tbe  time  no  dl^nite  as  to  tbe 
fact  of  the  credits.  Acting  on  this  agreement, 
deponent  made  no  defense;  bnt.  Instead  of 
taking  it  off  flie  credits  as  agreed,  counsel  for 
Flamiery  &  Go.  took  Judgment  for  the  full 
amount  of  the  notes,  allowing  no  credits,  and 
deponent  did  not  discover  this  fact  until  some 
time  afterwards,  when  too  late  to  appeal  or 
otherwise  redress  the  wrong.  Tbe  net  proceeds 
of  three  of  the  bales  of  cotton  were  V104  JS6,  as 
pee  statonent  of  Flannery  &  Oo.  N'o  account 
was  rendered  for  the  other  imle,  though  Its 
receipt  was  duly  acknowledged  1^'  letter  and 
orally.  Deponent  believes  the  hoc^  of  Flan- 
nery &  Go.  will  show  the  Indebtedness  to  be 
considerably  less  than  the  amount  of  the 
Judgments  after  taking  off  the  four  bales  of 
cotton;  bnt  be  Is  nnable  to  stete  tbe  exact 
amount,  as  he  depended  on  plalntlfTs  to  keep 
the  account  and  give  all  proper  cre<llts.  He 
iut«ided  to  make  defense,  and  have  the 
claims  reduced  to  their  true  amount,  and 
would  have  done  so  bat  for  Johnson's  promise. 
The  indebtedness  represented  by  these  notes 
had  beeir  running  for  several  years,  payments 
having  been  made  on  the  account  from  time 
to  time,  and  notes  renewed  at  different  peri- 
ods; but  tbe  true  indebtedness  was  to  be 
shown  by  the  account  kept  by  Flannery  & 
Ga,  notes  and  mortgages  sometimes  being 
given  in  advance.  All  the  Indebtedness  was 
for  money  borrowed,  or  advanced  by  them  to 
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deponent;  and,  so  far  as  he  believes,  or  can 
remember,  none  of  It  went  to  tlie  benefit  of 
the  tniat  estate  represented  by  him,  but  It 
was  used  by  him  to  pay  Lis  personal  debts 
and  family  expenses.  He  commenced  dealing 
with  Flannery  &  Co^  as  trustee,  about  1887, 
and  at  their  request  con^ued  the  account  la 
this  way,  and  gave  notes  accordingly;  but 
whatever  money  from  them  was  used  for  the 
benefit  of  the  trust  estate,  has  long  since  been 
paid  In  full,  and  the  trust  estate  got  uo  bene- 
fit of  the  present  Indebtedness.  Flannery  & 
Co.  demurred  to  the  petition,  and  made  an- 
swer, alleging  as  follows:  The  money  was 
advanced  by  them  to  Coley  as  trustee,  and 
for  the  benefit  of  the  trust  estate,  and  was  so 
used  by  him,  and  not  a  cent  was  advanced 
to  bim  individually,  for  they  knew  his  condi- 
tion, and  would  not  have  credited  bim  per- 
BonMly.  The  money  was  advanced  for  the 
trust  estate,  and  to  enable  him  to  run  the 
same;  and,  except  for  the  trust  estate,  they 
would  not  have  advanced  him  anything  what- 
ever. At  the  time  the  Judgments  were  ren- 
dered he  was  present,  and  represented  by  coun- 
sel. Judge  A.  C.  Pate.  It  was  agreed  between 
the  counsel  for  both  parties  and  the  parties  In 
person  that  the  Judgments  should  not  be 
pushed  until  fall,  Coley,  as  trustee,  promising 
to  pay  out  of  his  crops;  and,  as  a  matter  of 
courtesy  and  Indulgence,  Flannery  &  Go. 
agreed  to  hold  up  the  Judgments  until  the 
crops  were  gath^^,  and  faithfully  compiled 
with  their  agreement,  to  give  the  trustee  an 
opportunity  to  pay  out  of  the  ctx)p8.  He  paid 
nothing  and  not  until  December  4,  1804,  did 
they  attempt  to  push  the  fl.  fas.  Until  the  fil- 
ing of  this  petition,  nothing  was  heard  of  the 
debts  not  being  for  the  trust  estate.  They 
deny  the  allegations  touching  the  delivery  of 
four  bales  of  cotton  and  failure  to  give  credit 
for  the  same.  In  support  of  the  answer  there 
were  affldavlts  by  Johnson  and  by  counsel  for 
Flannery  &  Co.,  amplifying  the  allegations 
thereof.  Also  several  mortgages,  given  In 
1890, 1891.  and  1893,  by  "J.  A.  D.  Coley,  trus- 
tee for  the  children  of  J.  A.  D.  Coley  and 
Charlotte  T.  Coley,"  and  signed  "J.  A.  D. 
Coley,  Trjjstee,"  covering  crops  of  corn,  cot- 
ton, etc.  on  the  AUatla  Coley  place,  and  given 
to  secure  Indebtedness  by  promissory  notes, 
and  general  and  special  balances.  Oiie  of 
these  mortgages  Is  dated  May  22,  1803,  and 
purix>rts  to  be  given  to  secure  five  promissoiy 
notes  for  $90  each  and  one  for  $73.79,  bearing 
the  same  date,  and  due  Octotier  15, 1893,  cov- 
ering "all  my  crops  of  cotton  and  corn  now 
up  and  growing  on  the  farm  In  Pulaslcl  coun- 
1y,  Ga.,  known  as  the  'Allatia  Coley  Place,' 
now  held  by  me  in  trust  for  said  children  of 
J.  A.  D.  Coley  and  Allatia  Coley,  for  whose 
benefit  the  debt  hereby  secured  was  contract- 
ed," etc 

W.  L.  &  ■Warren  Grfce,  for  plaintiff  in  er- 
ror. J.  II.  Martin,  for  defendants  in  error. 

PER  CURIAM.    Judgment  atlirmed. 


(M  Oa.  783) 
MATTHEWS  T.  WILLOUGHBT. 
(Supreme  Court  of  Georgia.  May  IS,  1885.) 
RiTiBW  ov  Amur-OoxmoTiTO  Bti&bnot. 
-  The  determination  of  this  case  depended 
entirely  upon  whether  the  jury  believed  the  wit- 
neaseg  for  the  plaintiff  or  the  witnesses  for  the 
defendant    They  having  believed  the  former, 
and  there  being  no  error  of  law  alleged,  the  case 
falls  within  the  genial  rule  that  a  verdict  mp- 
ported  by  evidence,  and  approved  by  the  tml 
judge,  will  not  tie  disturbed. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Madison  conaty; 

H.  McWhorter,  Judge. 

Action  by  Adeline  Willoughby  against  J.  H. 
Mattbewsand  her  husband,  WlUoughby.  Judg- 
ment for  plaintiff,  and  defendant  Matthews 
brings  error.  Brought  forward  from  the  laat 
term,  Code,  SS  4271a~4271c  Affirmed. 
The  following  Is  the  otticial  report: 
The  case  was  brought  to  this  court,  and  a 
new  trial  granted,  because  ol  the  refusal  of  a 
continuance  moved  for  by  defmdant  85  Ga. 
289,  11  S.  E.  620.  On  the  last  trial  there 
was  a  verdict  finding  the  premises  for  plalntUE 
and  $25  p^  year  for  rent  Defendant  moved 
for  a  new  trial,  on  the  general  grounds,  and, 
his  motion  being  overruled,  excepted.  The  evi- 
dence for  plaintiff  was  to  the  following  efTect: 
She  and  her  husband  are  now  divorced.  The 
land  in  dispute  Is  hers.  Her  money  paid  for  It. 
She  owned  some  railroad  stoc^,  which  she  sold 
and  gave  him  $387.50,  and  told  him  to  buy  the 
land.  He  bought  the  land  from  Mrs.  Tal- 
ma ge,  and  paid  for  it  with  plalntift's  money. 
When  he  went  to  get  the  deed,  Mrs.  Talmage 
had  It  already  made  in  his  name.  He  told 
her  he  wanted  It  In  his  wife's  name,  and  she 
said  he  could  have  it  changed  any  time  he 
wanted  to.  When  he  came  home,  and  plaln- 
tiCC  found  the  deed  was  made  to  him,  he  told 
her  she  could  have  It  changed  whenever  she 
wanted.  Tbey  tlten  moved  on  the  land,  made 
one  crop,  and  stayed  there  until  April  of  the 
year  following.  She  never  toid  defendant  di- 
rectly that  her  money  paid  for  the  land,  but 
he  came  over  to  see  about  putting  a  sawmill 
on  tlie  place,  and  she  told  her  husband,  in  de- 
fendant's presence,  that  her  money  paid  for 
the  land,  and  she  did  not  want  the  sawmill 
put  there.  Supposes  defmdant  heard  this. 
He  was  right  there,  and  could  have  heard  it 
She  and  her  husband  had  a  falling  out  about 
the  land,  and  he  moved  over  to  Bailey  Mat- 
thews, and  she  tended  some  patches  that 
year,  and  he  worked  a  portion  of  the  land. 
After  she  moved  ofif,  she  does  not  know  who 
cultivated  the  land,  whether  lier  husband  or 
Matthews.  She  never  made  any  effort  to 
have  the  deed  changed  so  as  to  show  that  tlie 
land  belonged  to  her.  As  soon  as  her  hus- 
band came  home  with  the  deed,  he  told  her 
Mrs.  Talmage  said  it  could  be  changed  any 
time  BO  as  to  put  tiie  deed  in  her.  She  and 
her  husband  fell  out  about  Matthews  wanting 
to  put  the  sawmill  on  the  land  and  saw  up 
the  timber.  There  v:a.s  a  house  and  part  of 
another  house  on  the  land*  and  there  misht 
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have  been  a  Utttle  pateh  cleared.  Sbe  and 
ber  hnsband  cleared  a  little  more.  It  Is  near- 
ly all  cleared  now.  The  place  Is  worth  for 
rent  |100  a  year.  Her  husband  owed  Mat- 
thews, who  wanted  the  money,  and  her  hus- 
liand  did  not  have  It  Matthews  asked  him  to 
deed  falm  the  lanA  to  secure  the  debt  and 
what  her  husband  was  to  get  from  Matthews 
that  year.  He  told  Matthews  the  land  was 
not  Ms;  that  plaiptlff's  money  paid  for  It 
And  Matthews  said  that  did  not  make  any 
difference;  insisted  -on  the  deed  being  made, 
and  her  hnsband  made  It;  gave  Matthews  his 
note  for  9200,  and  .ilatthews  gave  him  bond 
for  title  to  reconvey  the  land.  Some  time  af- 
ter this,  one  PhlUips  had  a  Judgment  against 
Wlllonghby,  which  was  levied  on  some  cot- 
ton. Wllloughby  wanted  to  borrow  the  mon- 
ey from  Matthews  to  pay  Phillips,  and  Mat- 
thews told  Wllloughby  to  Just  give  him  up  the 
bond  for  titles,  and  they  would  knock  Fhll- 
lipH  out  of  his  money,  and  then  he  (Matthews) 
would  give  Wllloughby  back  the  bond.  Un- 
der these  statements,  Wllloughby  gave  him 
the  bond,  and,  after  that,  went  to  Matthews 
for  a  settlement  and  to  get  the  bonds.  But 
Matthews  told  blm  he  had  no  settlement  for 
him;  that  Wllloughby  did  not  have  a  scratch 
of  a  pen  against  the  land;  and  that,  If  Wll- 
loughby did  not  leave  and  stay  away  from 
there,  he  would  hurt  him.  Wllloughby  paid 
Matthews  all  he  owed  Matthews.  Matthews 
got  all  his  crop.  PlalntifF  Introduced  the  deed 
from  Mrs.  Talmage  to  Wllloughby,  the  deed 
from  Wllloughby  to  Matthews,  and  the  bond 
for  titles  from  Matthews  to  Wllloughby. 
Matthews  testified:  WUlooghby  owed  him 
about  $160,  and  wanted  supplies  amounting  to 
about  $40  more.  Matthews  wanted  security. 
WlUoughby  told  him  it  was  all  right;  that  he 
(Wllloughby)  had  the  deed  to  the  land;  that 
be  bongbt  It  from  Mrs.  l^lmage,  and  had  paid 
her  for  It;  and  showed  Matthews  the  deed, 
saying  the  land  was  straight,  and  all  right, 
and  was  his.  Matthews  agreed  that  If  WU- 
looghby would  deed  blm  the  land,  he  would 
take  WlUoughby's  note  for  $200,  furnish  him 
the  other  $40,  give  him  bond  for  titles,  and  re- 
convey  Wllloughby  the  land  whenever  Wll- 
loaghby  paid  the  debt.  Wllloughby  made 
lilm  the  deed,  and  he  gave  the  bond  for  titles. 
He  continued  to  let  Wllloughby  have  goods, 
and  WUlonghby  continued  to  get  in  his  debt, 
promising  all  the  time  to  pay.  Matthews  got 
tired  of  carrying  him,  insisted  on  his  money, 
and  they  settled;  and  Wllloughby  was  owing 
liim  a  considerable  amount  the  $200,  and  had 
no  other  w^y  to  pay  the  land,  and  Matthews 
agreed  to  take  the  land  (or  what  Wllloughby 
then  owed  him,  and  the  latter  agreed  to  it  It 
was  a  fair  trade,  In  good  faith,  and  Mattlaewa 
paid  blm  the  full  value  of  the  land,  without 
notice  from  any  one  that  plaintiff  had  or 
daimed  any  Interest  in  the  laud.  Plalnticr 
nevw  told  Matthews,  nor  said  In  his  hearing, 
nor  ever  gave  hlro  any  notice,  that  she  had  or 
claimed  any  Interest  In  the  land.  There  is  no 
Truth  la  the  testimony  about  the  sawmill  bus- 


iness. He  never  told  Wllloughby  be  wanted 
hlB  boud  to  defeat  Phillips,  or  anything  of  the 
kind,  but  the  bond  was  delivered  up  as  above 
stated.  He  has  traded  with  Wllloughby  since, 
who  etm  owes  him  other  amounts,  and  never 
heard  until  this  suit  was  brought  of  plain- 
tiff's claims.  The  things  he  let  Wllloughby 
have  for  which  Wllloughby  owed  him  were 
supplies,  etc.,  for  Wllloughby  and  his  wife, 
and  for  things  generally  Wllloughby  wanted 
to  buy.  About  the  time  Phillips  had  some  of 
WlUoughby's  cotton  levied  on,  Wllloughby 
tried  to  borrow  some  money  about  getting  the 
debt  settled,  and  Matthews  thinks  Wlllough- 
by got  a  bag  of  cotton  on  that  debt.  He  (Mat- 
thews) never  got  anything  that  PhUllpa  was 
to  have,  and  never  got  anything  from  Wll- 
loughby but  what  Wllloughby  got  full  value 
for.  Wllloughby  never  did  ask  for  the  bond 
after  he  gave  It  up  to  Matthewa  Matthews 
was  notified  to  produce  hie  books  and  evi- 
dences of  debt  against  Wllloughby.  Has  not 
produced  tbem,  but  has  a  copy  to  court  Bai- 
ley Matthews  testified  for  defendant:  "Wll- 
loughby liad  been  working  with  me  and  In 
that  neighborhood  for  several  years.  I  let 
him  have  land  to  cultivate,  the  year  he  bought 
the  land  In  dispute.  He  made  a  very  fine  cot- 
ton crop  that  year,  and  had  been  making 
good  crops  for  several  years.  He  was  also 
receiving  a  good  deal  of  money  from  preach- 
ing to  a  good  large  church,  and  that  paid  him 
well;  sometimes  $15  or  $20  a  month.  I  have 
known  it  to  pay  him  that  much,  and  they  paid 
that  pretty  regularly.  I  was  a  deacon  in  the 
churcli,  and  helped  take  up  the  collection,  and 
know  of  my  own  knowledge  of  his  getting 
this  money  that  way.  I  had  bai^alned  for 
the  land  in  dispute  and  other  land,  and  found 
I  was  not  going  to  be  able  to  pay  for  ail  of  It; 
and  Wllloughby  was  talking  about  wanting 
to  buy  some  land,  and  I  asked  him  to  let  me 
sell  him  this  piece,  and  we  about  agreed  on  It 
The  next  day  we  went  to  see  Mrs.  Talmage. 
I  had  already  p&iA  her  about  $50  on  the  land. 
Asked  her  how  much  more  was  due,  and  told 
her  we  bad  come  for  the  deed,  that  I  didn't 
have  the  money  myself,  but  that  Wllloughby 
was  going  to  take  it  up.  She  agreed  to  make 
the  deed  to  Wllloughby.  There  was  nothing 
then  said  by  Wllloughby  nor  any  one  about 
the  land  being  bought  for  plaintiff  or  any  one 
but  Wllloughby,  nor  about  the  money  which 
paid  for  the  land  belonging  to  plaintiff  or  any 
one  else.  I  don't  know  how  many  members 
were  In  the  church  Wllloughby  had  charge  of. 
I  testified  In  this  ease  before,  but  don't  re- 
member testifying  that  Willoughby  ever 
told  Matthews  his  wife  claimed  the  land. 
Don't  remember  ever  having  heard  Wlllough- 
by told  Matthews  any  such  thing,  and  don't  re- 
member ever  having  heard  Matthews  tell 
Willoughby  he  wanted  the  bond  to  defeat 
Phillips  In  anything.  The  title,  I  reckon,  is 
in  Phillips,  to  the  land  I  am  living  on.  What 
I  testified  on  the  former  trial  was  what  I 
thought  was  the  truth.  The  matter  was  then 
fresher  In  my  memory  than  now.  I  was  then 
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a  witness  for  plaintiff.  In  rebuttal,  a  witness 
teetifled  for  plaintiff.  I  heard  Bailey  Mat- 
thews testify  on  the  former  trial.  He  teeti- 
fled, In  snbstance,  that  he  was  present  when 
Matthews  asked  Wllloughby  to  make  him  a 
deed  to  the  land;  that  Wllloughby  then  told 
Matthews  the  land  belonged  to  plaintiff,  that 
she  paid  for  It,  and  the  deed  was  made  to  him 
by  mistake;  and  that  Matthews  replied  that 
was  all  rlgfat^  that  be  wanted  the  deed  any 
way." 

D.  W.  Meadow  and  B.  T.  Moaeley,  tot  plain- 
tiff in  eiror.  John  J.  Strickland,  for  defend- 
ant In  error. 

PBROtTBIAM.  Judgment  affirmed. 


(MOa.  no 

MADDOX  et  aL  t.  TIDWELL  et  si. 
<Sapreme  Ctoort  oi  Georgia.    May  15,  1896.) 
Crbditoks'  Bill— Pkdphibtt  of  Decrbb. 
Under  the  facts  aiH>eering  in  the  record 
Id  this  caose,  the  order  of  the  chancellor  prop- 
erly guards  all  the  rights  of  the  respective  par- 
ties, and  no  error  was  committed  in  the  appoiut- 
ment  of  a  recdrer  or  In  reqniring  bond  of  the  de- 
fendanta 
iSyllaboB  by  the  Court) 

Error  from  superior  court,  Pulton  county; 
J.  H.  Lumpkin,  Judga 

Petition  by  Tldwell  &  Pope  against  J.  J.  & 
3.  E.  Maddox  and  R.  M.  Wiley  and  others. 
Decree  for  petitioners,  and  J.  J.  &  J.  E.  Mad- 
dox bring  error.  Brought  forward  from  the 
last  term.    Code,  &S  4271a-4271c.  Affirmed. 

The  following  is  the  official  report: 

Tldwell  &  Pope  filed  their  petition,  In  the 
nature  of  a  general  creditors'  bill,  alleging: 
Wiley  &  WUkins,  a  firm  composed  of  W.  D. 
Wiley  and  J.  B.  WUkins,  are  Indebted  to 
them  $688.08,  on  a  promissory  note  dated  No- 
vember 14,  1894,  and  due  one  day  after  date, 
which  Wiley  &  WUkins  refuse  to  pay.  (3) 
On  November  14,  1894,  WUey  &  Wilklns,  by 
WUkins,  executed  and  delivered  to  petitioners 
a  mortgage  on  their  stock  of  merchandise  at 
140  Whitehall  street,  Atlanta;  also  on  a  horse 
and  delivery  wagon,  the  books  of  account  of 
defendants,  and  the  fixtures  in  said  store.  (4) 
On  November  16,  1894,  petitioners  foreclosed 
this  mortgage,  and  the  sheriff  levied  the 
mortgage  fl.  fa.  on  the  goods  in  the  store,  but 
could  not  levy  on  the  books  of  account,  nor 
the  horse  and  delivery  wagon,  nor  a  large 
part  of  the  goods  In  the  store  at  the  time  the 
mortgage  was  given,  for  reasons  hereinafter 
stated.  (5)  There  has  been  much  dispute  and 
trouble  between  Wiley  and  WUkins,  WUkins 
claiming  that  Wiley  was  selling  lai^e  quanti- 
ties of  merchandise  belonging  to  the  firm,  to 
his  Individual  creditors.  In  payment  of  the  In- 
dividual indebtedness  of  Wiley.  (6)  There 
is  much  Imd  feeUng  growing  out  of  said  diffi- 
culty between  the  partners,  and  they  caunot> 
agree  upon  the  conduct  of  the  business.  (7) 
WUkins  claims  that  Wiley  has  dlspoaed  of 
the  hwse  and  wagon,  and  that  the  same  were 


removed  from  the  stable  on  the  night  of  No- 
vember 14,  1894,  by  WUey,  and  has  not  been 
seen  since,  and  that  WUey  refuses  to  tell 
where  it  Is,  and  the  sheriff  has  not  been  able 
to  levy  the  fi.  fa.  upon  the  same,  all  of  which 
petitioners  charge  and  believe  to  be  true.  (8) 
WUey  has  removed  the~W)ks  of  accounts 
from  the  store  where  they  have  always  been 
kept,  and  the  sheriff  has  been  unable  to  levy 
the  fl.  fa.  upon  them.  Petitioners  charge,  on 
Information  and  beUef,  that  WUey  has  deliv- 
ered them  to  his  brother  B.  M.  WUey,  and  re- 
fuses to  teU  the  sheriff  where  they  are  when 
requested  to  do  so.  (9)  On  November  14,  ISM, 
about  dark,  WUey  colluded  with  J.  J.  &  J. 
E.  Maddox,  and  had  five  dray  loads  of  goods, 
belonging  to  WUey  &  WUkins,  carried  to  the 
store  of  J.  J.  &  J.  E.  Maddox,  the  latter  and 
WUey  pretending  that  the  goods  taken  were 
consigned  to  WUey  &  WUkins  by  J.  J.  &  J. 
E.  Maddox.  This  was  not  true,  bat  all  of 
said  goods  that  had  come  from  J.  J.  &  3. 
E.  Maddox  were  purchased  and  not  consign- 
ed, and  a  large  part  of  them  had  never  be- 
longed to  J.  J.  &  J.  E.  Maddox,  but  had  been 
purchased  by  WUey  &  WUkins  from  petition- 
ers and  other  merchants.  (10)  The  goods  In 
the  store  of  WUey  &  WUkins  are  being  levied 
upon  by  persons  who  claim  liens  upon  them, 
and  are  now  In  the  bands  of  the  sheriff.  (11) 
The  assets  of  WUey  &  WUkins  are  in  great 
danger  of  being  dissipated  and  lost  to  their 
creditors.  They  are  Insolvent,  and  the  goods 
levied  upon  by  the  sheriff  are  not  of  sufficient 
value  to  pay  petitioners*  mortgage  fi.  fa.  (12) 
Prayer  for  process  to  WUey  &  Wilklns,  J.  J. 

6  J.  E.  Maddox,  R.  M.  WUey,  and  the  sheriff. 
(13)  Prayer  for  Injunction  restraining  defend- 
ants from  Interfering  with  said  goods.  (14) 
For  a  receiver  to  take  charge  of  all  the  assets 
belonging  to  Wiley  &  Wilklns;  for  tempo- 
rary receiver  and  temporary  restraining  or- 
der. (15)  That  J.  J.  &  J.  E.  Maddox  deUver 
up  said  goods  in  their  possession  to  the  re- 
ceiver. (l{i)  For  judgment  or  decree  against 
Wiley  &  WUkins  for  the  amount  of  said  In- 
debtedness, and  for  general  relief.  J.  J.  & 
J.  E.  Maddox  and  R.  M.  WUey  demurred  gen- 
erally. Also,  because  plaintiffs'  petition  is 
multifarious,  In  that  there  Is  a  misjoinder  of 
defendants.  Further,  because  there  is  no  al- 
legation of  insolvency  of  the  defendants,  and 
no  other  sufficient  reason  alleged  against  them 
to  authorize  a  restraining  order,  Injunction,  re- 
ceiver, or  other  remedy  against  them.  Fur- 
ther, because,  under  the  aUegatlons  In  para- 
graph 3  of  the  petition,  petitioners  had  no 
right  to  take  and  accept  a  mortgage  of  WU- 
kins, It  not  being  alleged  that  the  other  part- 
ner had  notice  of  the  same  or  consented  there- 
to, or  ever  ratified  the  making  of  the  mort- 
gage. Further,  because,  under  the  allega- 
tions of  paragraph  5,  plaintiffs  are  not  enti- 
tled to  any  remedy  against  these  defendants. 
Farther,  because  the  allegations  of  paragraph 

7  are  insufficient  against  these  defendants, 
and  do  not  authorise  or  Justify  petitioners,  or 
furnish  them  any  remedy  against  defendants. 
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Fartber,  because  para^ph  8  Is  an  Insnffl- 
cient  allegation  as  against  these  defendants, 
and  furtlisties  no  right  or  remedy  against  de- 
fendants. Further,  because,  under  the  allega- 
tions of  paragraph  9,  petitioners  are  not  en- 
titled to  any  restraining  order,  injunction,  or 
receiver,  or  other  Judgment  or  decree  against 
these  defendants,  and  are  not  authorized  and 
ought  not  to  be  permitted  to  proceed  further 
against  defendants.  Further,  because  the  al- 
legations in  peragraph  10  set  forth  no  right 
or  cause  ot  actl<Hi  against  these  defendants, 
hut,  on  the  contrary,  under  the  allegation 
that  other  creditors  of  Wiley  &  Wilkina  have 
valid  liens,  petitioners  should  not  be  allowed 
to  hinder  and  delay  them  in  their  collection. 
Further,  because,  under  the  allegations  In 
paragraph  11,  plaintiffs  are  not  entitled  to 
any  remedy  against  these  defendants,  said 
property  being  in  the  hands  of  the  sheriff  as 
such,  and  defendants  being  wholly  solvent, 
and  able  to  respond  to  any  Judgment  plain- 
tiffs may  recover  against  them.  Further,  be- 
cause, under  the  allegations  in  the  petition, 
no  right  or  remedy  Is  shown  against  these  de- 
fendants, and  the  prayer  for  process  should 
he  denied.  Further,  because  the  prayer  for 
injunction  in  paragraph  13,  so  far  as  applica- 
ble to  those  defendants,  should  be  denied,  ic 
being  nowhere  alleged  that  they  are  under- 
taking to  Interfere  with  said  goods  or  with 
the  sheriff  in  any  manner.  Further,  that  the 
prayer  in  paragraph  14  should  be  denied  as 
far  as  applicable  to  these  defendants.  Fur- 
ther, that  the  prayer  in  paragraph  15  should 
be  denied,  J.  J.  &  J.  E.  Maddoz  being  wholly 
solvent,  and  able  to  re8i>ond  to  any  Judgment 
or  recovery  of  any  property  on  suit  brought 
therefor.  No  title  is  shown  In  petitioners,  to 
said  property,  and  no  right  of  recovery  of  the 
same;  and,  under  the  allegations  in  the  peti- 
tion, they  are  not  entitled  to  any  such  Judg- 
ment.or  decree  against  defendants.  Further, 
because  no  copy  or  exhibit  of  the  note  nor  of 
the  mortgage  claimed  by  the  petition  is  at- 
tached to  the  petition.  Various  other  mort- 
gage creditors  of  Wiley  &  Wllkins  were  made 
parties  plaintiff.  Answers  were  filed,  the  na- 
ture of  which  will  sufficiently  appear  from  the 
report  of  the  testimony  hereinafter. 

The  Judge  below  ordered  that  a  receiver  be 
appointed  to  take  charge  of  all  the  ajssets  of 
Wiley  &  Wllkins  now  in  their  store,  sell  the 
same  for  cash,  and  hold  the  money  subject 
to  order  of  the  court;  that  J.  J.  &  J.  E.  Mad- 
dox  turn  over  the  goods  and  merchandise 
taken  from  the  store  on  November  14,  1894, 
unless  tb^  give  bond  and  security  in  the 
sum  of  $500,  to  pay  petitioners  such  sum  as 
they  might  recover  on  the  final  hearing,  or 
the  delivery  of  such  goods  or  merchandise 
as  they  might  obtain  a  verdict  or  decree  for; 
that  R.  M.  Wiley  deliver  to  the  receiver  the 
horse  and  wagon  and  the  books  of  account, 
unless  he  give  bond  to  pay  petitioners  the 
amount  of  any  Judgment  or  decree  obtained 
in  the  case  therefor,  or  any  amount  recov- 
ered on  the  same,  or  the  value  of  the  same; 


and  that  the  receiver  give  bond.  Defend- 
ants J.  J.  &  J.  E-  Maddox  and  R.  M.  Wiley 
Jointly  excepted  to  the  portions  of  the  order 
as  to  them,  and  also  excepted  severally  as  to 
said  portions  of  the  order. 

Upon  the  hearing,  petitioners  read  the  affi- 
davit of  Wllkins:  "I  was  at  the  store  of  Wi- 
ley &  Wllkins  the  afternoon  that  J.  J.  &  J. 

E.  Maddox  removed  the  goods  therefrom.  I 
was  absent  from  the  store  not  longer  than 
twenty  minutes,  and  on  my  return  found 
several  drays  In  front  of  the  store,  loaded 
with  goods  therefrom,  which  could  not  have 
been  done,  in  that  time  in  any  orderly  way." 
Also,  affidavit  of  Burton  Smith:  "On  De- 
cember 15,  1894,  I  went  to  the  store  of  J.  J. 
&  J.  E.  Maddox,  late  In  the  afternoon,  on  be- 
half of  TIdwell  &  Pope,  and  said  to  J.  J. 
Maddox  that  no  more  goods  must  be  taken 
from  the  store  of  Wiley  &  Wllkins,  and  pro- 
tested against  the  former  removals,  and  de- 
manded the  authority  therefor.  Said  Mad- 
dox stated  that  the  goods  were  removed  be- 
cause consigned,  and  Wiley  &  Wllkins  de- 
nied this,  and  Maddox  stated  that  the  origi- 
nal invoice  showed  them  to  be  consigned.  I 
then  donanded  an  Itemized  statement  of 
goods  removed,  and  he  promised  one  the 
next  day.  Some  days  afterwards.  I  asked 
for  it,  and  he  referred  me  to  Glenn  &  Mad- 
dox; and  I  called  on  them,  and  they  would 
not  furnish  a  statement."  Also,  affidavit  of 

F.  W.  Tidwell:  "I  was  at  the  store  of  Wi- 
ley &  Wllkins  the  day  before  It  was  closed 
by  the  sheriff,  and  saw  the  goods  that  were 
removed  by  certain  drays.  The  draymen 
and  other  negroes  were  very  hurriedly  tak- 
ing the  goods  from  the  shelves,  and  throw- 
ing them  into  barrels  and  boxes,  and  loading 
them  upon  the  drays.  This  was  done  In 
great  confusion  and  disorder;  so  much  so 
that  people  passing  along  the  street  stopped 
to  look  on.  Four  drays  were  loaded  and 
carried  away  In  fifteen  or  twenty  minutes. 
W.  D.  Wiley  was  assisting  in  taking  the 
goods  from  the  store,  and  putting  them  in 
shape  for  the  dray.  It  would  have  been  Im- 
possible for  any  one  to  have  made  a  list  of 
the  goods  so  taken,  on  account  of  the  hurry 
and  confusion  with  which  they  were  taken 
from  the  shelves  and  put  on  the  drays.  I 
am  not  related  to  TIdwell  of  Tidwell  & 
Pope."  Also,  similar  affidavits  of  W.  H. 
West  and  W.  D.  Tidwell.  Also,  affidavit  of 
J.  H.  Wllkins:  **I  never  heard  until  this  day 
of  any  contract  or  writing  by  Wiley  to  hold 
goods  purchased  from  J.  J.  &  J.  E.  Maddox 
on  consignment  It  Is  absolutely  untrue  that 
I  ever  agreed  to  the<  signing  of  the  same  by 
Wiley.  Wiley  &  Wllkins  were  engaged  In 
the  retail  grocery  business  until  the  petition 
was  filed.  On  the  day  of  the  removal  of  the 
goods  by  J.  J.  &  J.  E.  Maddox,  X  heard  J.  J. 
Maddox  make  to  Mr.  Burton  Smith  the  state- 
ment deposed  to  by  the  latter.  Wiley  &  Wll- 
kins did  not  have  any  goods  on  consignment 
from  3.  J.  &  J.  E.  Maddox.  All  the  goods 
received  frcnn  said  Maddox  were  purchased 
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b7  Wiley  &  WIlklDB.  About  one-third  of  the 
goods  BO  remoTed  were  received  from  Mad- 
dox  by  purchase,  were  purchased  from  other 
merchants.  One-third  of  them  were  pur- 
chased from  Hdwell  &  Pope.  I  am  ac- 
quainted with  the  stock  of  goods  belonging 
to  Wiley  &  WUkins,  and  from  having  seen 
some  of  the  goods  on  the  drays;  and,  from  a 
careful  examination  of  the  stock  the  day  aft- 
er said  goods  were  removed,  I  am  satisfied, 
to  the  best  of  my  knowledge  and  belief,  that 
at  least  $350  wcHth  of  goods  were  taken 
from  the  store  by  Maddox.  More  may  have 
been  taken,  but  goods  to  that  amount  at 
least  were  removed.  I  made  an  Itemized 
list  of  said  goods  the  day  after  thoy  were  re- 
moved, and  attached  It  to  this  affidavit,  show- 
ing Items  and  values  of  said  gciods,  and  the' 
persons  from  whom  they  were  purchased. 
Wiley  had  open  accounts  of  the  firm's  books 
with  various  persons  named.  At  the  end  of 
the  month  after  they  had  been  opened,  I 
made  out  these  accounts,  along  with  others, 
when  Wiley  asked  me  not  to  present  them 
until  the  first  of  the  next  month.  On  the 
first  of  the  next,  they  were  made  oat  again, 
and  Wiley  told  me  that  these  parties  owed 
him  something  on  hia  old  boobs,  and  he 
would  prefer  that  he  would  present  both 
accounts,  and  close  them  up.  This  he  did 
not  do.  The  accounts  amounted  to  $300,  and 
I  presented  them,  and  was  told  that  the 
goods  had  been  purchased  under  an  agree- 
ment with  Wiley  that  they  were  to  be  credit- 
ed on  the  Indebtedness  of  Wiley  to  said  par- 
ties, which  Wiley  aftenvarda  admitted  to  be 
true.  The  understanding  between  me  and 
Wiley  was  that  neither  should  draw  out  of 
the  business  on  personal  account  more  than 
?50  a  month.  Wiley  had  drawn  out  more 
than  said  $50  in  cash,  and  the  5300  above 
mentioned  would  have  overdrawn  his  ac- 
count that  much  In  those  months,  which 
would  soon  have  drawn  out  all  the  capital  in 
the  business.  The  amount  of  capital  was 
$1,200.  Wiley  admitted  to  me  that  he  had 
the  horse  and  wagon  and  mule  and  wagon 
taken  from  the  livery  stable  at  night,  and 
carried  away.  They  were  in  possession  of 
R.  M.  Wiley.  They  would  not  tell  me  where 
they  were.  That  he  also  took  the  books  of 
account  from  the  store,  and  delivered  them 
to  R.  M.  Wiley,  who  refused  to  deliver  them 
to  the  deputy  sheriff,  who  demanded  them 
from  him.  The  poods  now  In  the  store  are 
worth  about  $1,000,  and  most  of  them  were 
purchased  from  persons  to  whom  mortgages 
were  given  by  me,  parties  to  this  bill,  all  of 
whom  sold  to  the  firm  of  Wiley  &  Wllklns 
on  account  of  my  connection  v  1th  said  firm. 
The  only  goods  on  consignments  In  the  store 
were  three  boxes  of  tobacco,  and  one  of 
these  was  taken  by  J.  J.  &  J.  E.  Maddox 
with  the  other  goods  taken.  Attached  to 
this  affidavit  was  a  list  of  goods,  footing  up 
$351."  Also,  afl5davlt  of  D.  W.  Pope:  "Tld- 
well  &  Pope  took  their  mortgage  in  good 
faith  to  secure  the  payment  of  a  debt  due 


them.  I  had  no  notice  of  any  kind  that  Wi- 
ley objected  to  said  mortgage.  Before  we 
sold  any  goods  to  th^,  I  saw  Wltey,  and 
asked  him  for  statement  of  the  condition  of 
the  firm.  He  told  me  the  firm  was  thor- 
oughly solvit;  that  their  goods  were  paid 
for;  and  that  there  were  no  liens  or  claims 
of  any  sort  against  them,  except  the  current 
bills  that  were  not  due."  Also,  the  affidavit 
of  the  deputy  sherlfF:  "I  sought  to  levy  the 
mortgage  fi.  fa.  of  Tldwell  &  Pf^e  on  the 
books  of  account  and  horse  and  wagon.  R. 
M.  Wiley  refused  to  deliver  them  to  me,  and 
I  could  not  find  them  to  levy  the  fl.  fa.  up- 
on." Also,  the  mortgage  of  Tldwell  &  Pope, 
signed  by  Wiley  &  Wllklns,  by  J.  H.  Wll- 
klns, dated  November  14, 1894;  and  the  affi- 
davit of  foreclosure  and  filing  of  the  same, 
December  16,  1894.  Also,  mortgage  by  Wi- 
ley &  Wilkinfl  by  J.  H.  WUklns,  to  Camp 
Bros.  &  Co.,  dated  November  14,  1894,  to  se- 
cure Indebtedness  for  $53.03  and  interest; 
and  affidavit  foreclosing  the  same  and  filing 
thereof,  December  17,  1894.  Also,  mortgage 
by  Wiley  &  Wllklns  to  Lowe  &  Son,  dated 
September  6.  1894,  for  $37.86;  and  affidavit 
foreclosing  same  and  ffilng  thereof,  Decem- 
ber 17,  1894.  Also,  mortgage  signed  Wi- 
ley &  Wllklns,  by  J.  H.  Wllklns,  to  A.  P. 
Morgan  Grain  Company,  dated  November  14, 
1894;  and  filing  of  the  same,  November  15, 
1894.  This  mortgage  was  to  secure  an  in- 
debtedness of  $175.52.  Also,  affidavit  of  A. 
P.  Morgan:  "While  J,  J.  Maddoi's  represen- 
tative was  moving  goods  from  the  store,  I 
notified  him  that  my  firm  held  a  mortgage  on 
the  stock  of  goods  and  the  notes  and  ac- 
counts connected  with  the  business,  and  also 
notified  Maddox  that  the  mortgage  was  re- 
corded,' and  that  J.  J.  &  J.  B.  Maddox  would 
be  held  responsible  for  the  removal.  The 
mortgage  given  to  my  firm  was  to  secure  a 
debt  due  It,  and  was  taken  In  the  utmost 
good  faith."  Also,  writing  dated  August  15, 
1894,  signed  by  Wiley:  "I  have  this  day  scdd 
my  individual  half  Interest  in  my  stock  of 
goods  and  mule  and  wagon  at  140  Whitehall 
street,  to  J.  H.  Wilkins  for  $624.74,  to  form 
a  partnership  for  two  years."  Also,  the  toll- 
lowing,  dated  August  15, 1894,  signed  by  Wi- 
ley &  Wllklns:  "This  agreement  to  do  a  gen- 
eral retail  grocery  business  at  140  Whitehall 
street.  Style  of  firm  to  be  known  as  WUey 
&  Wilkins  for  two  years,  and  eAch  of  ns 
agree  not  to  sell  anything  except  for  cash, 
and  each  of  ua  agree  not  to  draw  out  more 
than  $50  per  month."  Also,  Invoices  from  J. 
J.  &  J.  B.  Maddox,  which  did  not  have  the 
word  "consigned,"  but  were  In  the  usual 
form  of  goods  in  cases*  of  purchase  and  sale. 
Also,  mortgage  from  Wiley  &  Wllklns,  signed 
by  J.  H.  Wilkins,  to  J.  D.  Frazier,  dated  No- 
vember 14,  1894,  to  secure  Indebtedness  for 
$137.96,  with  record  thereof  Novembw  14, 
1894. 

Defendants  Introduced  affidavit  of  W.  D. 
Wiley:  "I  have  equal  control  and  authority 
In  the  firm  of  WUklns.  U  Wllklns,  on  No- 
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rember  14,  1804,  executed  and  ddlrered 
plaintiffs  TldweU  &  Pope  a  note  for  f 689.08, 1 
was  not  consulted  before  or  at  the  time  of 
making  the  same,  and  had  no  notice  or 
knowledge  that  the  same  was  about  to  be 
made  until  after  it  was  so  delivered,  and  all 
notice  and  knowledge  thereof  was  purposely 
kept  from  me  by  WUkins  and  plaintiffs.  If 
on  Norember  14,  1894,  WUklns  executed  a 
mortgage  on  the  firm's  property,  it  was  done 
so  without  my  knowledge  or  consent,  and 
Tidwdl  &  Pope  and  WUklns  fraudulently 
and  secretly  conspired  and  colluded  together 
to  deprive  me  of  all  notice  and  knowledge  of 
the  same  being  executed,  knowing  full  well 
that  I  would  object  thereto.  I  had  no  notice 
of  the  same  until  it  had  been  executed  and 
delivered,  and  said  Wilklns,  for  the  purpose 
of  decdvlng  and  assisting  TldweU  &  Pope  to 
perpetrate  this  outrage  upon  me  and  my 
business,  that  la,  the  business  of  Wiley  A 
WUklns,  WUklns  represented  to  me  and  pre- 
tended that  he  was  out  in  town,  attending  to 
the  firm's  business;  and,  as  soon  as  any 
knowledge  reached  me  of  the  making  of  said 
mortgage,  I  expressly  repudiated  the  same, 
refused  to  ratify  It,  and  affirmed  that  I  would 
never  ratify  it  At  the  time  It  was  made  and 
delivered,  I  was  present  and  conv^ent  at 
the  store  of  WUey  &  Wilklns,  and  could  have 
been  consulted,  and  my  objections  could  have 
been  easily  ascertained,  all  of  which  was 
weU  known  to  TldweU  &  Pope.  The  effect  of 
said  mortgage  would  be  to  entirely  stop  the 
business  of  said  WUey  &  WUklns,  and  the 
closing  up  of  the  business.  All  the  goods 
whldi  Wiley  &  WUklns  obtained  from  J.  J.  & 
J.  E.  Maddox  were  so  obtained  on  consign- 
ment, and  not  otherwise.  The  allegation 
that  I  colluded  with  J.  J.  &  X  E.  Maddox  for 
any  purpose  whatever,  and  particularly  as 
set  out  in  paragraph  9  of  plaintiffs'  petition, 
is  absolutely  false.  Before  and  up  to  the 
time  and  moment  I  received  notice  of  the 
making  of  said  mortgage,  the  copartnership 
buainesB  of  WUey  &  WUklns  was  conducted 
without  any  lU  feelings  or  difference  of  opin- 
ion, and  whatever  difference  has  arisen  be- 
tween myself  and  J.  H.  Wilklns  was  brought 
about  primarily  by  unfair  conduct  of  TldweU 
&  Pope  and  said  WUklns,  In  making  said 
mortgage,  and  In  purposely  suppressing  the 
foct  that  It  was  to  be  made  from  me;  and 
said  TldweU  &  Pope  is  directly  responsible  ) 
for  all  these  differences,  and  no  one  else.  We  ! 
were  having  a  good  trade,  and  the  business 
was  fairly  successful,  and  the  closing  of  said 
business  by  TldweU  &  Pope  could  result  in 
nothing  but  Injury  to  me  and  other  creditors 
of  my  firm.  On  November  13, 1894,  Mr.  Bube 
TldweU,  of  the  firm  of  TldweU  &  Pope,  was 
at  the  store  of  WUey  &  WUklns.  I  was  also 
present  In  the  store,  and  said  TldweU  and 
Wilklns  bad  scnne  conversation  at  the  desk 
of  WUey  ft  WlUdns,  and  at  the  same  time 
bad  the  Invoice  book  of  WUey  &  WUklns  be- 
fore tbem,  and  made  rumination  of  it.  There 
was  no  reason,  and  could  have  been  none,  If 


It  was  the  Intention  at  that  time— the  Inten- 
tion of  said  TldweU  ft  Pope  and  said  Wil- 
klns—to  execute  said  mortgage  as  set  up  by 
plaintiffs  In  this  case,  why  It  could  not  have 
been  brought  to  my  knowledge,  nor  any  reason 
why  I  could  not  have  been  consulted  as  to 
the  same.  On  said  date,  to  wit,  November  13, 
1804,  WUey  &  WUklns,  by  check,  paid  Tld- 
weU &  Pope  about  (103.  As  I  understood, 
this  payment  covered  all  bills  due  by  WUey 
&  WUklns  to  TldweU  &  Pope  up  to  that 
time.  The  note  glveu  November  14,  1894, 
due  one  day  after  date,  was  given  to  cover 
bUls  for  the  goods  purchased  from  TldweU 
&  Pope,  and  said  bUls  have  not  yet  fallen 
due.  WUkUis  had  no  right  or  authority,  as  a 
member  of  the  firm  of  WUey  &  WUklns,  to 
change  the  date  of  maturity  of  said  bUls,  or 
make  tbem  due  within  a  shorter  time  than 
they  really  were.  I  have  read  the  affidavit 
of  3.  3.  Maddox,  dated  November  26,  1894, 
and  the  focts  therein  stated  are  true.  At  the 
time  of  the  conversation  between  J.  J.  Mad- 
dox and  J.  H.  WUklns,  I  was  present,  and 
heard  the  same.  WUkius  agreed  to  furnish 
the  names  to  whom  WUey  &  WUklns  pro- 
posed to  sell  goods  on  consignment,  and  the 
annexed  bill  of  goods  is  the  original  state- 
ment of  goods  received  from  J.  J.  &  J.  E, 
Maddox  by  my  firm,  and  Is  unchanged.  A.  P. 
Morgan  tried  to  buy  goods  of  WUey  &  WU- 
klns In  payment  of  the  claim  of  Moi^an 
Grain  Company  after  the  grain  company 
heard  of  the  mortgage  to  TldweU  &  Pope, 
and  tried  to  get  me  to  transfer  the  accounts 
in  payment,  or  to  secure  the  debt  of  the  grain 
company,  and  asked  for  a  mortgage,  and  I 
refused."  Also,  the  blU  referred  to  In  said 
affidavit,  the  bill  being  dated  August  15, 1894, 
and  containing  a  long  list  of  goods,  amount- 
ing to  $259.0S,  showing  said  goods  were  con- 
signed. Also,  affidavit  of  K.  M.  and  W.  D. 
WUey:  "WUklns  has  never  paid  but  $200  on 
his  purchase  of  an  Interest  In  this  stock  of 
goods,  and  under  these  circumstances,  when 
his  first  note  fell  due,  R.  M.  Wiley  raised  the 
money  for  him  on  the  WUklns  and  R.  M.  and 
W.  D.  Wiley  note  from  the  Exchange  Bank; 
and  this  note  Is  now  In  that  bank  for  collec- 
tion out  of  R.  M.  WUey,  as  Indorser.  Not  an- 
other dollar  has  been  paid  on  the  note  of 
WUklns,  Indorsed  by  W.  D.  and  R.  M.  WUey, 
to  the  Neal  Loan  and  Banking  Co.  and  J.  B. 
Redwine.  None  of  them  have  been  paid,  and 
are  outstanding  against  R.  M.  Wiley  as  in- 
dorser." Also,  affidavit  of  J.  J.  Maddox;  "On 
August  15,  1894.  the  annexed  written  agree- 
ment, signed  by  WUey  &  Wilklns,  was  exe- 
cuted and  ddlvered  to  J.  .T.  &  J,  E.  Maddox. 
It  was  signed  by  W.  D.  Wiley,  and  directly 
afterwards  Wilklns  endeavored  to  make  ar- 
rangements with  me  to  seU  goods  from  my 
firm  to  customers  of  WUey  &  WUklns  on 
time.  I  told  him  this  would  not  be  allowed, 
unless  before  said  sales  the  names  of  the 
proposed  customers  were  furnished  my  firm 
for  their  approval.  Wiley  &  Wllkins  furnish- 
ed to  my  firm  no  such  names."  Also,  said 
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written  agreement,  dated  August  15,  1804, 
and  Bigned.  "WUey  &  Wilklna,  by  W.  D. 
WUey":  "Receded  of  J.  J.  &  J.  E.  Maddoi 
goods  and  merchandise  as  Invoiced.  The 
same  are  accepted  on  consignment.  It  Is  un- 
dei-stood  and  agreed  that  all  future  orders 
are  to  be  placed  with  same  understanding, 
and  are  to  be  sent  on  consignment,  and  I 
agree  to  sell  them  for  cash  only."  Also  af- 
fldarit  otR.F.  Winn:  "Said  contract  of  Au- 
gust 15, 1S94,  last  above  mentioned,  was  car- 
ried by  me  to  the  place  of  business  of  Wiley 
&  Wllldns,  together  with  a  large  quantity  of 
merchandise,  and  tendered  to  Wllklns,  who 
directed  to  have  the  same  signed  by  Wiley; 
Wllkins  remariclng  at  the  same  time  that 
Wiley  fully  understood  the  arrangement  be- 
tween J.  J.  &  J.  E.  Maddox  and  WUey  & 
Wllkins.  In  pursuance  of  these  Instructions, 
I  handed  the  contract  to  Wiley,  and  It  was 
signed.  The  goods  on  that  day  delivered  by 
J.  J.  &  J.  E.  Maddox  to  Wiley  &  Wllkins 
were  so  delivered  on  consignment,  and  were 
to  be  sold  for  cash  only,  and  accounted  for 
by  them  to  J.  J.  &  J.  £.  Maddox.  I  was  In 
the  employ  of  J.J.  &  J.  E.  Maddox  on  that  date, 
and  was  directed  by  them  to  have  said  con- 
tract signed  as  aforesaid."  Also,  affidavit  of 
J.  J.  Maddox:  "All  the  goods  that  went  from 
J.  J.  &  J.  E.  Maddox  to  WUey  &  Wllkins 
were  so  placed  on  consignment  The  allega- 
tions tn  the  0th  paragraph  of  the  petition  that 
WUey  colluded  with  J.  J.  &  3.  E.  Maddox,  for 
the  purp<»ee  therein  stated,  are  untrue.  J. 
J.  &  J,  E.  Maddox  are  solvent,  and  fully  able 
to  respond  to  any  judgment  which  may  be 
hereafter  obtained  against  them  by  plain- 
tiffs." Also,  Invoice  book  of  WUey  &  Wllkins, 
showing  that  the  bUIs  purchased  from  Tid- 
well  &  Pope  were  not  due  when  the  mort- 
gages were  made,  nor  when  the  petition  was 
filed. 

Also,  affidavit  of  J.  J.  Maddox:  "Within  is 
a  full  and  correct  statement  of  all  goods  re- 
ceived from  WUey  &  WUklns.  The  same  are 
not  worth  over  ?300,  and,  after  allowing  the 
said  amount,  there  Is  still  due  my  firm  $213.- 
88,  or  more."  Also,  statement  containing  a 
list  of  the  goods  which  J.  J.  &  J.  E.  Maddox 
received  from  the  store  of  WUey  &  WUklns, 
complained  of  in  the  petition.  Also,  another 
affidavit  of  J.  J.  Maddox:  "The  above  and 
foregoing  is  a  full  and  correct  statement  of 
the  account  of  Wiley  &  WUklns,  with  aU 
credits  they  are  entitled  to,  less  the  amount 
of  goods  received  back.  Two  white  men  were 
sent  to  the  place  to  receive  the  goods."  Also, 
itemized  statement,  marked  "Consigned," 
showing  list  of  the  goods  delivered,  to  WUey 
&  Wllkins  from  August  15,  1894,  to  Novem- 
ber 13,  1894,  with  all  credits,  and  further 
showing  amount  of  goods  returned  to  J.  J. 
&  J.  E.  Maddox  by  WUey  &  WUkins,  as 
claimed  in  the  preceding  affidavits. 

The  affidavits  and  statements  in  the  last 
paragraph  mentioned  were  not  introduced 
along  with  the  other  evidence.  After  the  evi- 
dence dosed  and  argument  was  proceeding. 


the  court  announced  that  he  would  hear  from 
the  defendants.  Att^tlon  was  called  to  tbe 
fact  that,  though  peculiarly  In  their  posses- 
sion, defendants  reUed  on  general  statements, 
and  furnished  no  figures  or  details.  Tbe 
court  said  he  would  hear  from  them.  Then, 
during  the  concluding  argument  for  defend- 
ants, these  lists  and  affidavits  were  produced. 
Defendants'  counsel  said  he  did  not  think  it 
necessary  to  produce  them  before,  aa  be 
thought  the  defense  good  without  tiienL 

Olenn  &  Maddox,  for  plaintUb  in  emnr. 
Payne  &  Tye,  Mayson  &  HiU,  and  Smith  A 
Pendleton,  for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed. 


m  Ga.  uof) 

ROSS  V.  CORNELL. 
(Snpreme  Coort  of  Georgia.  16,  1696.) 

DiSFDTI  BBTWBB!T  FaKTIEEBS— ISJUKCTIOX — Re- 
CEIVBB. 

In  view  of  the  pleadings  and  evidence, 
there  was  certainly  no  abuse  of  discretion  in 
denying  the  injunction,  nor  in  cefnaing  to  ap- 
point a  receiver. 
(Syllabuig  fcy  the  Court.} 

Brror  from  superior  court.  Bibb  county; 
John  L,  Hardeman,  Judge. 

Petition  by  James  T.  Ross  against  WUUam 
H.  Cornell.  Decree  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

The  foUowlng  is  tbe  official  report: 

James  T.  Boss  brought  a  petition  to  declare 
a  dissolution  of  a  copartnership  existing  be- 
tween himself  and  W.  H.  Cornell,  praying  also 
for  a  recover  to  take  charge  of  the  partner- 
ship assets,  and  for  Injunction  to  prevent  Cor- 
nell from  interfering  with  the  assets  or  the 
receiver.  After  a  hearing,  the  court  dischar- 
ged the  temporary  receiver  theretofore  ap- 
pointed, and  dissolved  the  temporary  Injunc- 
tion theretofore  granted;  and  plaintiff  except- 
ed. It  appears  that  on  May  20,  1890,  W.  H. 
CorneU  and  E.  T.  Napier  entered  Into  a  con- 
tract of  partnership  In  th<t  retail  drug  bosfnesa 
In  Macon,  to  continue  for  two  years  from  Oc- 
tober 1,  1890,  which  contract  contained  the 
foUowlng  stipulations:  "Napier  agrees  to  con- 
tribute $3,000  to  be  used  in  the  partnership 
business;  and,  in  the  place  of  money,  Cornell 
agrees  to  give  his  entire  time,  skUl,  and  ex- 
perience to  said  business.  Out  of  the  profits 
of  the  business,  each  of  said  partners  shall 
draw  not  exceeding  $75  per  month.  At  the 
termination  of  the  partnership,  a  complete  In- 
ventory is  to  be  taken  of  the  stock  on  hand 
and  of  the  debts  due  the  firm;  and,  after  pay- 
ing back  to  Napier  the  $3,000  contributed  by 
him,  aU  the  profits,  stock,  and  debts  due  the 
firm  are  to  be  equally  divided  between  said 
parUes;  all  outstanding  indebtedness  to  be 
paid  before  any  division  takes  place.  Each 
of  tbe  parties  diaU  use  tbrh-  best  endeavors  for 
the  Joint  interest,  eta  True  and  perfect  bocdu 
of  account  shaU  be  kept,  to  be  open  at  all 
times  to  the  Inspection  of  each  partner,  in 
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vbich  each  shall  entei*  all  money  hj  him  re- 
ceived on  account  of  the  partnership,  and  aU 
money  laid  out  and  expended,  and  all  other 
matters  and  things  appertaining  to  the  part- 
nership." On  NovembCT  30,  1891,  the  follow- 
ing contract  was  entered  Into  between  Roas, 
Cornell,  and  Naplw:  "With  the  consent  of 
Cornell,  Napier  hCTeby  sells  and  transfers  to 
Boss  all  the  rights  of  Napier  in  the  merchan- 
dise, accounts,  and  business  of  the  firm  of 
Cornell  &  Napier,  In  consideration  of  $3,250 
paid  by  Boss  to  Napier;  whereupon,  by  agree- 
ment of  the  parties,  Ross  Is  h^eby  subrogated 
to  all  the  rights  and  Interests  of  Napier  as 
fixed  and  shown  In  the  contract  betwe^  Cor- 
nell and  Napier  of  May  20,  1880,  «cept  In  so 
far  as  such  rights  may  be  varied  or  enlarged 
by  the  following  speclflcations  and  agreements 
entered  Into,  for  couslderations  of  mutual  In- 
terest, between  Cornell  and  Boss:  (1)  It  is 
agreed  between  Cornell  and  Boss  that  Boss 
shall  contribute,  out  of  his  Individual  share 
of  the  profits  of  the  business,  a  sum  not  to 
exceed  |40  per  month,  to  be  expended  solely 
for  the  hire  and  wages  of  a  dak  or  clerks  so 
long  as  It  is  necessaiy  for  the  conduct  of  the 
business  to  hire  a  clerk.  ^)  Com^l  shall 
give  bis  entire  and  undivided  care  and  per- 
sonal attention  to  the  conduct  of  the  business, 
and  shall  keep  proper  books  of  account,  which 
win  cfmtaln  all  proper  entries,  and  at  all  times 
show  the  true  condition  of  the  business.  Ross 
Is  not  to  give  any  of  his  time  nor  personal  at- 
tention to  the  conduct  of  the  business;  but 
shall  at  all  times  have  free  access  to  the  books 
kept,  that  he  may  examine  them  by  Mmself 
or  any  authorized  agent  or  accountant.  (3) 
AU  the  assets  of  tiie  firm,  merchandise,  fix- 
tures, choses  in  action,  etc.,  to  the  extent  of 
$3,000,  sbaU  be  and  remain  the  Individual 
property  of  Boss,  subject  only  to  the  liabilities 
prope>]y  contracted  for  and  In  the  conduct  of 
the  business.  The  assets  in  excess  of  that 
sum  shall  be  owned  equally  by  Cornell  and 
Ross.  (4)  Unless  sooner  dissolved  by  mutual 
consent  or  the  death  of  one  of  the  parties,  the 
partnership  shall  be  and  remain  for  the  term 
of  Ave  years  from  this  date;  provided,  howev- 
er, that  If,  at  any  time  the  business  shall  prove 
unprofitable.  Roes  may,  at  his  option,  alone  dis- 
solve the  copartnership,  and  terminate  the 
same,  by  giving  Cornell  thirty  days'  written 
notice  of  his  intention  to  do  so;  and,  In  the 
event  of  such  termination,  Cornell  shall  not 
interpose  any  objection  to  the  dissolution  of 
the  firm  and  the  sale  or  closing  out  of  the 
business.  Subject  to  the  foregoing  modifica- 
tions, changes,  and  conditions,  Cornell  and 
Ross  hereby  adopt  for  themsdves  the  contract 
and  agreements  heretofore  referred  to,  and 
agree  to  conduct  the  business  under  the  name 
of  W.  H.  Cornell  &  Co." 

The  court  construed  the  fourth  section  of 
this  contract  to  mean  that  Ross  should  not 
hare  the  right  to  dissolve  the  partnership 
without  the  consent  of  Cornell,  prior  to  No- 
vember 30,  1896,  even  though  he  gave  the  30 
days'  notice  specified,  unless  the  partnership 


business  should  in  tnct  be  unprofitable  at  that 
time;  and  that,  if  It  was  earning  as  much  as 
one  quarter  of  one  per  cent,  net  upon  the  cap- 
ital invested,  it  was  not  unprofitable  in  the 
sense  of  the  contract  These  rulings  are  as- 
signed as  error.  It  appears  that  on  Decem- 
ber 1,  18&4,  Ross  gave  Cornell  written  notice 
that  he  would  dissolve  the  partnership  at  the 
expiration  of  30  days;  but  Cornell  refused 
to  consent  to  the  dissolution,  on  the  ground 
that  there  was  no  sufficient  grotmd  for  the 
same,  and  that  the  business  was  profitable. 

Under  his  petition  and  the  evidence  intro- 
duced in  support  of  the  same.  Boss  contends 
that  Cornell  has  violated  the  contract  as  fol- 
lows: Instead  of  giving  his  entire  and  undi- 
vided care  and  personal  attention  to  the  busi- 
ness, he  employed  a  high-priced  clerk,  to 
whom  for  months  he  has  largely  intrusted  the 
conduct  of  the  business,  absenting  himself 
from  the  store  for  a  considerable  portion  of 
each  day,  and  devoting  his  time  to  private  af- 
fairs of  his  own,  and  to  the  affairs  of  secret 
organizations  In  which  he  holds  salaried  posl- 
titMis;  at  one  time  absenting  himself  from 
the  city  for  about  four  weeks,  on  business  In- 
dd^t  to  one  of  such  organizations,  thereby 
occasioning  serious  injury  to  the  partnership 
business.  In  making  the  contract,  plaintiff 
relied  partlcniarly  upon  Cornell's  skill  and  ex- 
perience In  the  conduct  of  the  business,  and 
upon  his  considerable  acquaintance  In  the 
city,  to  attract  custom.  The  services  of  the 
clerk,  no  matter  how  skillful  he  may  be,  can- 
not and  do  not  compensate  for  Cornell's  fail- 
ure to  give  the  busing  his  undivided  care 
and  personal  attention.  For  a  great  part  of 
the  time  the  business  has  had  no  attention 
except  from  the  clerk.  It  has  been  unneces- 
sary to  hire  such  an  expensive  clerk,  except 
that  Cornell  might  give  a  portion  of  his  time 
to  his  private  affairs  and  to  those  of  the  secret 
(H-ganizations  referred  to.  Had  he  given  his 
entire  and  undivided  care  and  attention  there- 
to, it  would  have  been  unnecessary  for  him  to 
employ  any  assistance  except  an  errand  boy 
or  unskilled  clerk,  at  a  cost  of,  say,  $15  per 
month.  Plaintiff  has  made  a  careful  and 
thorough  Investigation  of  the  value  of  the 
partnership  assets,  and,  to  the  best  of  his 
knowledge  and  belief,  their  aggregate  value  is 
not  more  than  $2,500,  If  so  much.  During  the 
three  years  the  partnership  has  been  In  ex- 
istence, he  has  received,  exclusive  of  the  sal- 
ary of  the  clerk  employed  at  his  expense, 
$789.21  In  cash  or  goods,  or  about  8  per  cent, 
upon  bis  Investment;  while  the  assets,  allow- 
ing for  depredation  and  had  accounts  due  the 
firm,  have  shrunken  to  $2,500  or  less  in  value. 
The  business  is  rapidly  depreciating  In  value, 
and  by  the  expiration  of  five  years  from  the 
date  of  the  contract,  if  it  continnes,  It  may  be 
insolvent  and  plaintiff  will  probably  lose 
largely,  and  may  be  Involved  la  debt  In  addi- 
tion to  the  loss  of  the  amount  Invested  by 
him.  Cornell,  having  no  money  invested  in 
the  business,  has  nothing  to  lose  by  a  contin- 
uance of  the  partnership,  but  it  la  to  hie  ben- 
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efit  to  oppose  the  dfssolcitloii  and  sale-  Fur- 
thermore, the  books  of  the  firm,  which  Cornell 
undertook  to  keep,  have  been  kept  tnaccurate- 
ly,  loosely,  and  In  a  T&rj  Irregular  and  un- 
businesslike manner;  so  much  so  that  It  la 
practically  tmpoBsible,  from  an  inspection  of 
them,  to  get  an  accurate  and  definite  Idea  of 
tiie  condition  of  the  business  or  the  personal 
account  of  Cornell,  or,  in  many  Instances,  to 
determine  the  amounts  due  the  flim,  or  the 
items  purcbased,  or  the  dates  of  the  pur- 
chases. Plaintiff  further  charges  fraud  and 
bad  faith  upon  Ooi*nell,  In  that,  notwlthRtand- 
Ing  the  provisions  of  the  contract,  and  the 
fact  that  the  profits  of  the  business  are  very 
small,  and  do  not  Justify  such  condnct,  Cornell 
has  drawn  from  tiie  business  In  cash  and 
goods,  during  the  37  months  of  Its  existence, 
at  least  $2,500,  and  probably  much  more,  $375 
of  which  was  drawn  within  the  last  five  or 
bIx  weeks,  and  about  92S0  Bince  January  1, 
188S. 

Oornell's  answv,  and  the  evidence  offered 
In  support  of  the  same,  contain  the  fdlow- 
Ing:  He  has  not  violated  the  terms  of  the 
contract  in  any  manner.  He  has  given  bis 
'entire  and  undivided  attention  to  the  condnct 
of  the  business,  as  contemplated  by  the  con- 
trail, He  Is  a  member  of  secret  organizii- 
tlons,  but  this  did  not  and  doee  not  Interfere 
with  his  attention  to  the  drug-store  businesa 
On  the  contrary,  he  has  In  this  manner  been 
enabled  to  come  in  friendly  contact  with  a 
great  many  people,  who  have  thna  become  his 
customers  and  increased  his  trade.  Before 
Ugnlng  the  contract,  he  made  known  to 
Judge  John  P.  Ross,  who  was  acting  for 
plaintiff,  the  fact  that  he'  was  a  member  of 
these  organizations,  and  held  office  In  them, 
and  asked  if,  under  the  contract,  he  would 
be  prohibited  from  holding  said  offices,  stat- 
ing that,  If  the  contract  did  so  prohibit,  he 
did  not  desire  to  sign  It;  and  Judge  Ross  dis- 
tinctly stated  that  the  contract  did  not  con- 
template such  prohibition,  but  that  It  simply 
meant  that  defendant  was  not  to  engage  in 
any  other  mercantile  business.  (This  was  de- 
nied by  affidavit  of  Judge  Ross )  He  has  not 
taken  advantage  of  any  provision  In  the 
contract  tbat  he  was  not  entitled  to,  and  the 
boainess  demanded,  but  has  acted  In  the  ut- 
most good  faith  towards  plaintifT.  The  clerk 
he  employed  has  been  In  his  employment  foe 
years,  and  was  so  employed  at  the  time  plain- 
tiff purchased  Napier's  Interest  Plaintiff 
made  no  objection  to  the  continuance  of  this 
clerk,  but  agreed  to  pay  out  of  his  profits  of 
the  business  $40  towards  the  clerk's  salary, 
and  all  over  that  sum  was  to  be  equally  di- 
vided between  plaintiff  and  defendant;  that 
Is,  the  excess  of  $40  per  month  for  clerk's 
hire  was  to  be  charged  to  the  expense  ac- 
count The  clerk's  salary  Is  $50  per  month, 
which  is  a  very  moderate  price  for  a  com- 
petent man.  A  skillful  clerk  demands  $75 
to  $100  per  month  for  his  services  In  Ma- 
con. Plaintiff  well  knew  the  price  paid  for 
this  clerk,  and  made  no  objecllon  to  the 


same.  Defendant  has  charged  $40  of  the  sal- 
ary to  plaintiff,  and  the  other  $10  to  the  ex* 
pense  account  as  the  books  will  show.  He 
draies  that  he  has  Intrusted  the  condnct  of 
the  business  to  the  derk  for  months  past  or 
any  other  time,  or  that  he  absemts  himself 
from  the  store,  devoting  himself  to  private 
affairs  and  to  those  of  the  secret  organiza- 
tions. When  he-  is  absent.  It  is  upon  business 
of  the  store,  collecting  bills,  buying  goods, 
etc. ;  and  while,  upon  such  trips,  he  may  col- 
lect a  few  dues  owing  to  his  secret  societies, 
it  does  not  take  from  his  business  any  of  his 
valuable  time.  He  admits  that  he  left  the 
dty  on  a  short  pleasure  trip,  but  denies  that 
such  act  caused  any  injury  to  the  partnership 
business.  He  has  brought  all  his  skill  and 
experience  to  bear  favorably  upon  the  drag 
business,  to  the  profit  of  plaintiff  and  him- 
self. The  clerk  has  no  more  control  of  the 
business  than  is  usually  given  to  a  clerk  In 
a  similar  business.  It  was  and  is  absolutely 
necessary  to  hire  such  clerk,  his  main  duty 
being  to  flU  prescriptions.  An  errand  boy 
or  unskilled  clerk  could  not  do  this  without 
great  risk  and  detriment  to  the  business.  In 
October,  18&1,  by  an  inventory  taken  by  an 
expert  accountant  at  the  Instance  of  plain- 
tiff, the  assets  amounted  to  $4,906.95,  Includ- 
ing cash  on  hand,  stock,  fixtures,  and  only 
snch  accounts  as  were  considered  good.  If 
plaintiff  has  not  drawn  more  than  $789.21.  it 
Is  his  own  fault  aa  by  said  inventory  there 
was  on  Octob«-  1,  1894,  $1,150.18  In  the 
American  National  Bank,  $490.30  of  which 
plaintiff  was  entitled  to  as  part  olf  the  net 
profits  of  the  business.  The  amount  due 
plaintiff,  and  more,  was  still  In  the  tuink  at 
the  time  the  temporary  receiver  took  posses- 
sion, awaiting  the  call  of  plaintiff.  The  as- 
sets are  reasonably  worth  the  amount  of  the 
valuation  placed  upon  them  by  the  inventory 
referred  to.  The  businesa  has  not  depreciated 
in  value,  but  It  Is  rapidly  enhancing.  From 
present  prospects,  there  Is  no  cause  to  fear 
that  it  will  not  be  sufficient  to  pay  the  debts 
and  yield  a  good  profit  to  the  partners  on  No- 
vember 30,  1896.  When  plaintiff  became  a 
partner,  the  assets  were  not  cash,  but  were 
composed  of  the  stock  of  goods,  including 
accounts  which  have  never  been  collected- 
Defendant  w^t  to  work  in  good  faith,  and 
has  succeeded,  through  his  own  exertions  and 
his  Indlvldujil  friendship,  in  building  np  a  busi- 
ness which  is  worth  much  more  than  the  actual 
value  of  the  goods,  and  tbe  profits  arising 
therefrom  are  more  than  42  per  cent  upon 
the  capital  invested.  Defendant  Is  unwilling, 
after  having  struggled  through  three  years 
of  unparalleled  business  depression,  with 
the  result  stated,  to  dissolve  the  partnership 
and  lose  the  opportunity  to  reap  the  benefits 
which  win  accrue  to  him  by  November  80, 
1896,  when  in  all  probability  business  will  re- 
vive. He  denies  that  plaintiff  has  lost  any 
money,  but  says  he  has  made  a  good  Interest 
upon  his  invcstmcDt,  and  that  there  Is  no 
probability  at  his  losing  any  money  In  the 
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future  conduct  ot  the  business.  The  good 
will  and  trade  are  worth  much  more  than  the 
whole  capital  invested;  and,  if  the  partner- 
ship la  dlsa^Ted.  defendant  will  be  a  greater 
hxer  than  plaintiff,  as  the  assets  would  nec- 
essarily he  sold  at  a  great  loss,  and  his  ef- 
forts in  bnildlng  up  a  trade  and  line  of  ens- 
tbmas  would  be  lost  to  him.  He  denies  that 
he  has  violated  the  contract  by  drawing 
more  than  S75  per  month  la  cash  or  goods. 
While  he' pay  some  months  hare  drawn  a 
few  dollars  over  975,  In  other  months  he  drew 
much  leas.  The  avnage  amomit  he  has 
dnwn  Is  sevnal  dollars  less  than  (76  per 
month.  This  was  according  to  the  custom 
with  himself  and  Napior,  which  was  satisfac- 
tory to  them,  and  defendant  continued  the 
same  custom  with  plaintiff.  The  Inreutory 
already  referred  to  shows  that  in  one  month 
plaintiff  drew  |150  in  cash.  While  defend- 
ant was  not  compelled,  under  the  contract,  to 
Invest  any  money  In  the  business,  he  did 
place  therein  (350  cash  belonging  to  him, 
which  he  had  a  right  to  withdraw  when  he 
saw  lit.  He  did  withdraw  (250  after  Janu- 
ary 1,  1895,  which  be  had  a  right  to  do,  as 
there  was  a  net  profit  to  his  credit  of  more 
than  that  amount;  and,  even  after  drawing 
that  sum,  he  had  not  drawn  on  an  average 
$75  per  month.  He  denies  the  allegations  as 
to  the  ke^ng  of  books,  and  says  that  any 
one  with  a  knowledge  of  bookkeeping  could 
readily  gather  from  the  books  the  condition 
of  tiie  business,  his  personal  account,  or  any 
other  account  therecm,  and  It  could  readily 
be  seen  what  amounts  w^re  due  the  firm,  all 
items  purchased,  and  the  dates  ot  the  pur- 
chases, 

Andoson  ft  Anderson,  for  plaintiff  In  error. 
Wlmbeily  &  Felder,  for  defendant  in  error. 

PHB  OTJBIAM.   Judgment  affirmed. 


197  Ga.  3S0) 

EAST  TENNESSEE,  V.  &  G.  RY.  CO.  t. 
HUGHES. 

(Supreme  Court  of  Georgia.    June  10,  1885.) 
AcnoK  AGAINST  Railroad  Com  pant— Ik  juries 
TO  PLAiSTirr'8  Dauoptbk — Etidbkcb. 
Th»e  was  lufficient  evidence  to  rapport 
the  verdict,  and  In  none  of  the  nilings  of  the 
ooart  complained  of  in  the  motion  for  a  new  trial 
waa  anjr  error  committed  anthorizing  a  revaaal 
of  the  judgment  below. 
{Syllabas  by  the  Court.) 

Enw  from  superior  court.  Dodge  county; 
J.  J.  Hunt,  Judge. 

Aetl<m  by  Rosa  Hughes  against  the  East 
Tennessee;  Virginia  &  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

The  foUowUig  is  the  official  report: 

Rosa  Hughes  sued  the  railway  company  for 
damages  resulting  to  her  from  personal  in- 
juries to  her  daughter,  Annie  Bozeman.  She 
obtained  a  verdict,  and  a  new  trial  was  or- 
dered     the  Buprane  court   92  Qa.  888,- 17 


&  E.  949.  Dpon  the  hut  trial  In  March,  1894, 
a  verdict  for  $350  In  favor  of  the  plaintiff 
was  rendered.  Defendant's  motion  for  'b 
new  trial  was  overruled,  and  exception  was 
taken.  The  grounds  of  the  motion  are  as  fol- 
lows: (1-3)  Verdict  contrary  to  law  and  evi- 
dence. (4-6)  Verdict  so  strongly  against  the 
weight  of  evidence  as  to  Indicate  bias  or  prej- 
udice on  the  part  of  the  Jur]r  against  def^d- 
ant  (7)  Verdict  contrary  to  the  charge; 
that,  if  the  conductor  did  not  cffder  plalntUTs 
daughter  to  Jump  from  the  train  while  In 
motion,  or  if  he  did  so  wder,  and  the  order 
should  tiave  been  disobeyed  on  account  of  the 
obvious  danger  of  complying  with  it,  there 
could  be  no  recovery.  (8)  Errpr  in  admitting 
the  interrogatories  and  answers  of  Dr.  T.  D. 
Walk^,  and  especially  those  In  reference  to 
the  chai-acter  and  p«inaneitcy  of  the  injuries 
all&ged  to  have  been  received  by  Annie  Boze- 
man, and  the  effect  of  such  Injuries  upon  her 
ability  to  render  servicea,  over  defendant's 
objection  that  the  witness  bad  failed  to  an^ 
swer  the  tenth  and  eleventh  cross  Interroga- 
tories propounded  by  defendant,  to  vrit: 
Tenth:  "Do  you  know  what  kind  and  quan- 
tity of  services  Annie  Bozeman  was  accus- 
tomed to  render  before  her  alleged  Injury?" 
Eleventh:  "Are  yon  prepared  to  testlQr  that 
her  allied  Injury  permanently  disabled  her 
from  rendering  such  services  as  she  vras  ac- 
customed to  i-ender  before  the  alleged  Injury; 
and  can  you  state  that  she  has  not  since  ren- 
dered the  mme  kind  of  services,  and  In  as 
Sclent  a  manner,  or  even  more  efficl^tly, 
and  as  good  or  better  wages,  since  the  al- 
leged injury  than  before?"  The  ninth  cross 
Interrogatory  was  at  the  bottom  of  a  page, 
and  was  in  these  words:  "State  all  you 
know  whldi  will  be  of  benefit  to  the  defend- 
ant, as  if  specially  thereto  Interrogated." 
The  tenth  and  Seventh  cross  Intorhigatm^es 
were  on  the  next  following  page,  and  at 
their  conclusion  were  the  date  and  signature 
of  defendant's  counsel.  The  objections  were 
not  made  in  writing,  but  orally,  when  the  In- 
terrogatories, which  were  received  during  the 
trial,  were  offered.  (9)  Error  In  admitting, 
over  defendant's  objection,  the  third  direct 
Interro^j'atory,  and  the  answer  at  the  same 
witness,  viz.:  "State  what  nursing,  care,  and 
attention  was  necessary  for  Annie  Bozeman, 
and  for  what  length  of  time;  and  state  what 
the  same  was  reasonably  worth,  giving  fully 
and  particularly  the  items  and  value,  and  the 
olrcnmstancee  going  to  show  the  value  of 
the  same,  with  board,  etc."  Answer:  "Her 
condition  was  such  as  required  constant  at- 
tention day  and  night  for  three  months, 
after  which  time  she  would  still  require 
nursing,  but  not  such  constant  care  as  she 
would  require  the  first  three  mouths.  A 
nurse  for  a  negro  could  be  procured  for  ten 
or  twelve  dollars  per  month.  I  do  not  know 
what  her  board  would  be  worth."  The  ob- 
jection was  made  In  writing  at  the  time  of 
crossing  the  Intem^toriM,  and  was  upon 
the  ground  that  the  testimony  was  irrele- 
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Tant  and  Illegal.  (10,  11)  Errw  In  admit- 
ting the  teetimoDy  of  Annie  Bozeman  that 
the  board  she  was  getting  at  Mrs.  Hen- 
dricfcs*  was  worth  |10  or  ¥12  per  month,  over 
objection  that  It  was  incompetent  to  prove 
what  the  board  was  worth,  and  that  the 
question  shoold  be,  how  mnch  did  she  hare 
to  pay,  or  bow  mnch  was  charged  for  her 
board,  if  anything?  And  in  admitting,  over 
like  objection,  ber  testimony  that  her  board 
was  worth  about  |10  In  1891  and  189^,  and 
$6  or  97  a  mohth  In  1893.  (12)  Plaintiff,  as 
a  witness,  was  asked  by  her  counsel  the 
following  questions,  and  made  the  f(rflow- 
ing  auBwers:  "Q.  Did  yon  ever  agree  to 
pay  any  board  for  her  (Annie)?  A.  No,  sir. 
I  asked  Mrs.  Hendricks  what  she  would 
chaise  me  to  board  Annie.  Q.  Was  she 
boarding  with  Mrs.  Hendricks?  A.  Yes,  sir. 
Q.  What  did  she  charge  you?  A.  She  told 
me  that  anybody  else  would  cbarge  me  |]2 
a  month.  Q.  What  did  she  charge  you?  A. 
That  is  what  she  said  to  me.  Q.  Have  you 
ever  paid  Mrs.  Hendricks  that  board?  A. 
No,  sir;  I  never  paid  her.  I  ain't  been  able 
to  pay  her."  Defendant  objected  to  the  tes- 
timony about  a  charge  of  ¥12  a  month  for 
board,  and  the  court  said:  "I  overrule  the 
objection.  She  said  that  Is  what  Mrs.  Hen- 
dricks charged  her."  Defendant  alleges  that 
this  remartc  was  error,  and  was  an  expres- 
sion of  opinion  upon  the  evidence,  and  an 
Intimation  to  the  Jury  as  to  what  had  been 
proved;  and  that  It  was  especially  hurtful 
to  defendant,  as  defendant  contended  that 
plaintiff  did  not  have  to  pay  any  board,  and 
was  not  charged  therefor  by  Mrs.  H^idrlcks; 
that  there  was  no  contract  for  her  to  pay 
such  board;  and  that  Mrs.  Hendricks  had 
refused  to  answer  plalntllTs  Interrogatories 
on  the  subject,  and  her  husband  testified 
that  there  never  had  been  any  demand  upon 
plaintiff  for  board.  (13)  Defendant's  conn- 
s' asked  the  conductor  who  la  alleged  to 
have  ordered  Annie  Bozeman  off  the  train 
the  question,  "If  yon  told  the  girl  you  would 
put  her  off,  what  did  you  mean?"  He  an- 
swered, "I  meant  that  I  would  Btop  tne 
train,  and  let  her  get  oil"  This  testimony 
was  rejected,  which  ruling  Is  assigned  as 
error,  defendant  contending  that,  If  the  con- 
ductor used  any  such  language.  It  was  not 
used  as  an  order  to  get  off,  or  as  a  threat, 
but  simply  to  Inform  plaintiff's  daughter 
that  she  would  be  given  an  opirartimity  to 
get  off  the  train.  (14)  ErrM  In  admitting  In 
evidence  the  testlmcmy  taken  down  by  F.  H. 
Burch,  stenographer  on  the  trial  of  this 
case  at  the  September  adjourned  term,  1893, 
as  set  out  In  the  brief  of  evidence  filed  with 
the  motion  for  a  new  trial  In  this  case,  de- 
fendant objecting  that  said  testimony  was 
Illegal  and  Irrelevant;  that  there  was  no 
motion  for  a  new  trial  in  the  case  on  the 
trial  of  which  the  testimony  was  taken 
down;  that  said  testimony  had  never  been 
agreed  apm  by  connsd,  nor  approved  by 
tlis  court;  that  it  was  not  sufficiently  identi- 


fied by  the  testimony  of  Burch,  the  stenc^- 
rapber,  nor  sufficiently  proved  to  be  correct; 
and  that  it  was  not  admissible  for  the  pur- 
pose of  impeachment,  nor  for  any  other  pur 
pose,  and  no  sufficient  fonndation  was  laid 
for  its  introducU<m. 

De  Lacjr  &  Blabop,  for  plalntifl  In  mot. 
J.  H.  Martin,  tot  deCmdant  In  wen, 

PBB  OUBIAU.  Jodgmeot  afflniMd. 


07  OS.  IS) 

MASON  T.  STAm 

(Supreme  Court  of  Getffgla.    March  11,  1880.) 

Ckih iKAL  Lav— Nbw  Tbul— Bbmabxs  op  JniMt, 

Where  a  witness  for  the  state,  who  wu 
being  examined  by  tiie  soUdtiw  general,  had  te» 
tifiea  more  than  once  that  she  recognized  th« 
accused  by  his  voice  alone,  and  counsel  for  the 
accuied  objected  to  any  farther  examinatioD  of 
the  witness  as  to  her  idmtiflcation  of  the  ac- 
cused, while  the  court  mieht  property  have  re- 
quired the  solicitor  general  to  desist  from  aik- 
ing  any  more  qnestions  on  this  line,  it  was,  ou- 
der  section  8248  of  the  Oode,  error  requiring  a 
new  trial  for  the  Judge  to  remark  to  the  solicitor 

Eeneral,  In  the  hearing  of  the  Joir:  "Well,  if  she 
Dew  him  by  rect^iring  his  vc^ce,  that  is  suffi- 
cient. What  more  do  jva  want?"  This  exptea- 
don  by  the  Jndge  was  at  least  an  intlmati<m  of 
his  oiMnion  as  to  what  the  witness  had  testified, 
and  as  to  Its  snffldency  to  establish  the  identitj 
of  file  accused  as  the  perpetrator  of  tiie  aUegea 
offense. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Gwinnett  coon- 
ty;  N.  L.  Hutchlns,  Judge. 
From  the  conviction,  Willis  Mason  brln^ 

error.  Reversed. 

C.  H.  Brand,  for  plaintiff  In  error.  B.  K 
Russell,  Sol  Gen.,  for  defendant  in  emv. 

PBSODRIAM.  lodgment  reversed. 


(9TOS.  ui) 
WESTBROOK  v.  8TATBL 
(Supreme  Ooort  of  Ocor^   Marda  U.  ISOS.) 
HoHioiDB— iKSTKDonoin— RsviBW  OH  Aftul. 

1.  A  ground  of  a  motion  for  a  new  trial,  as- 
signing error  upon  a  few  words  wUdi  oonsti- 
tnte  only  a  portion  of  a  sentence  of  the  court's 
diatge.  w  without  m«it;  e^wcially  when  it  ap- 
pears from  an  uaminatlon  of  the  entire  sal- 
ience In  which  these  words  occnr  that  no  error 
was  committed. 

2.  Where  the  conrt  had  given  foil  and  fair 
Instrnctions  as  to  the  statement  of  the  accoaed, 
and  had  distinctly  informed  the  jury  that  th«r 
could  believe  a  part  of  the  statement  and  reject 
a  part,  if  they  thought  a  part  of  It  was  true  and 
a  part  of  it  Mae,  a  cbarge  in  the  following  lan- 
guage: "Find  oat  what  the  truth  of  the  case  is; 
what  the  real  facts  are;  and  look  to  the  evi- 
dence for  that  punrase,  and  to  the  prisonef^s 
statement,  if  yon  think  it  worthy  of  credit,"— 
could  not  have  had  the  ect  of  impressing  the 
Jury  "that  they  were  not  to  look  to,  nor  beiieTe 
nor  consider,  any  part  of  the  jwteoutt'B  st^e- 
ment,  unless  ther  considersd  the  whole  of  it 
worthy  of  credit" 

3.  The  sole  issue  In  a  trial  for  murder  being 
whether  the  killing  was  deliberate  and  intention- 
al or  the  result  of  a  mere  accident,  and  thecoor^ 
in  its  cha^  to  the  Jury,  ttavlnf  plainly  and  d^ 
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tinctly  instructed  them  that,  if  the  ^illins  was 
acddental,  the  accused  should  be  acquitted,  and 
the  jury  having  returned  a  verdict  for  murder, 
without  any  recommendation,  thus  manifesting 
beyond  doubt  that  thev  believed  the  killing  was 
willful,  the  fact  that  we  judge  read  to  the  jury 
secticQ  4333  of  the  Code,  relating  to  the  law  of 
Relf-defense,  is  not  cause  for  a  new  trial.  While 
this  section  was  not  at  all  pertinent,  the  reading 
of  it,  under  the  circumstances,  could  not  have 
resulted  in  any  injury  to  the  accused. 

4.  The  evidence  was  sufficient  to  wanant 
the  verdict,  and,  the  same  having  been  approved 
by  the  trial  judge,  this  court  will  not  set  It  aside. 
(Syllabus  by  the  Court) 

Error  from  superior  courts  Sumter  county; 
W,  H.  Slah,  Judge. 

Ed  Westbrook  was  couTicted  of  man- 
il&ngbter,  and  brings  error.  Afflrmed. 

W.  T.  Lane  and  W.  K.  Wbeatley,  for  plain- 
tiff In  error.  J.  M.  Da  Pree,  Sol.  Gen.,  F.  A. 
Uoopa  and  J.  M.  rtarell,  Atty.  Gen.,  for  the 
Stat& 

PESOCBIAM.  Judgment  afllimed. 


(97  Qs.  IH) 

USOM  T.  STATE. 
(Su^Mie  Gonrt  of  Georgia.    Mardt  18,  1885,) 

ROBBERT — APPUL— RBVIEW  OT  EtITISNO. 

The  corpus  delicti  was  clearly  proved, 
and,  although  the  evidence  to  Identify  the  ac- 
cused as  the  perpetrator  of  the  crime  was  not 
strong,  nor  entirely 'satisfactory  to  this  court,  tt 
n-ftB  sufficient  to  warrant  a  finding  that  he  was 
(he  guilty  party.  This  court,  therefore,  cannot 
control  the  discretion  of  the  jud^e  below,  wbo 
was  satisfied  with  tbe  verdict,  m  refuaiiig  to 
grant  a  new  trial. 
(Syllabiii  by  the  Court) 

Error  from  superior  court,  Oobb  county; 

George  P.  Gober,  Judge. 

Sellus  Usom  was  convicted  of  robbeiTt  BixA 
briugs  error.  AflQrmed. 
The  following  la  the  ofllclal  report: 
According  to  the  testimony  of  Mrs.  Bellah 
and  her  daughter,  they  were  driving  borne 
from  Marietta  on  the  public  road  outside  of 
the  town,  when  they  were  overtaken  by  a  ne- 
gro man,  walking.  He  walked  by  the  side 
of  the  wagon  for  a  few  moments,  then  sud- 
denly ran  to  the  wagon,  and  seized  tbe  satchel 
which  was  hanging  on  the  "frout  gate"  of 
the  wagon.  Mrs.  Bellah  also  took  hold  of  It, 
and  tried  to  keep  him  from  getting  It,  but  he 
pulled  it  from  ber,  breaking  the  handle,  and 
ran  away  with  it  These  two  witnesses  Iden- 
tified Usom  as  the  man  who  did  the  robbery. 
They  had  not  known  bim  previously.  The 
r<)l*l)ery  occurred  between  4  and  5  o'clock  on 
Friday,  the  29th  of  June.  On  tbe  next  Mon- 
day, Mrs.  Bellah  was  called  to  the  Jail,  and 
defendant  was  brought  before  ber  as  the 
pereon  in  custody  who  was  supposed  to  have 
committed  tbe  crime.  On  account  of  the 
light  shining  in  her  face,  she  could  not  well 
see  him,  and  did  not  then  recognize  blm  so 
well  as  afterwards,  when  be  bad  his  bat  on, 
etc.  Defendant  Introduced  a  number  of  wit- 
nesses, whose  testimony  tended  strongly  to 


prove  an  alibi,  and  to  show  that  a  different 
negro  (a  stranger)  was  seen  on  the  afternoon 
of  the  robbery  very  near  where  it  probably 
occurred,  and  running  away  from  tbe  place. 
The  Jury  found  defendant  guilty.  He  moved 
for  a  new  trial  on  the  grounds  that  tbe  ver- 
dict was  contrary  to  law  and  evidence,  and 
without  evidence  to  support  It  Tbe  motion 
was  oremUed,  and  he  excepted. 

J.  Z.  Poster  and  Prey  &  Freyi  for  plaintiff 
In  error.  W.  E.  Power,  Harrison  &  Peeides, 
and  Geo.  R.  Brown,  Sol  Gen.,  for  tbe  State. 

PSiB  OUBIAM,    Judgment  affirmed. 


(96  Oa.  789) 

CLIPPORD  V.  GRESSINGBR  et  al. 

(Supreme  Court  of  Georgia.    April  15,  1895.) 

Lavdlohd  and  Tenant— ExisTEiTos  or  Rbutiok 
—Ejection  or  Tbnaht— Injusctiok. 

1.  Tinder  a  written  contract,  whereby  the 
owi^er  of  land  rented  the  same  to  another  for  a 
term  of  years  at  a  stipulated  rent,  to  be.  paid  an- 
nually in  cotton,  or  its  equivalent  in  money,  tbe 
tenant  also  to  pay  all  taxes,  and  to  make  cer- 
tain improvements  opon  the  land  during  the  rent 
term,  althoueh  the  contract  also  contained  a  pro- 
vision that  the  tenants  should,  at  the  expiration 
of  the  rmt  term,  have  an  option  to  purchase  tbe 
laud  at  a  named  price,  and  upon  specified  terms 
as  to  time  of  payment,  the  relation  of  landl(»d 
and  tenant  existed  between  the  parties  during 
the  continuation  of  the  rent  term;  and  upon  the 
tenant's  failure  to  pay  the  stipulated  rent  for  any 
year  when  it  became  due  it  was  the  right  of  tbe 
landlord  to  sue  out  a  warrant,  under  section 
4077  et  ieq.  of  the  Code,  for  his  summary  ejec- 
tion. 

2.  Under  the  facts  disclosed  the  record  in 
this  case,  there  was  no  error  in  refusing  to  grant 
an  injunction  restraining  the  landlord  from  pro- 
ceeding with  the  warrant  for  the  ejection  of  the 
tenant. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  county; 
M.  W.  Beck,  Judge. 

Petition  by  M.  J.  Clifford  against  W.  M. 
Gressinger  and  others  for  an  Injunction. 
Judgment  for  defendants,  and  petltiwer 
brings  error.  Affirmed. 

The  following  is  the  official  r^rt: 

After  bearing  bad  on  tbe  petition  and  certain 
evidence  offered,  without  answer  from  de- 
fendants, injunction  was  denied,  to  which  rul- 
ing Clifford  excepted.  The  petition  alleged: 
Petitioner  is  In  possession  of  a  farm  in  Butts 
county  known  as  tbe  "John  Harknesa  Place," 
described,  held  under  a  lease  for  flive  years, 
coupled  with  the  right  to  purchase  at  tbe  ex- 
piration of  said  term,  between  W.  M.  Gressin- 
ger, then  of  Butts  county,  and  petitioner,  dated 
Deceml>er  30,  1893,  the  term  to  begin  Jan- 
uary 1,  1894,  and  end  January  1,  1899.  In 
pursuance  of  this  contract,  petitioner  took  pos- 
session of  the  property,  and  commenced  prep- 
arations for  cultivating  and  improving  it,  but, 
finding  he  could  not  cultivate  tbe  cultivable 
part  to  Its  fall  extent  with  the  means  he  then 
had,  and  without  income  from  other  sources, 
he,  with  the  knowledge,  consent,  and  ratifica- 
tion tbUH  implied,  and  without  objection  of 
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said  Oresdnger,  tiuned  otw  the  management 
of  tbe  farm  to  Us  wife,  except  a  one-bone 
farm  thereon,  which  he,  as  landlord  and  crop- 
per, cnltlTatod  wttb  one  Hardy  to  whom  Mrs. 
Clifford  'famished  a  mole,  wagon  and  hameBB. 
Petitioner  continued  rmmlng  the  farm  aa 
aforesaid  nndw  the  management  ct  Us  wife, 
hoping  to  obtain  outside  wozlc  and  Income  to* 
wards  the  successful  opmtlon  of  the  farm. 
He  and  his  wife  idanted  flve  acres  In  grapes 
and  fmlt  trees  on  liie  land,  and  made  other 
Improvements,  at  considerable  expense,  of  the 

Tahie  of  f  ,  with  the  bona  fide  purpose  of 

purchasli^  the  place  under  said  contract  For 
want  of  sufficient  means,  unfavorable  seasons, 
and  other  causes,  tbe  r^nilt  of  said  farming 
opcmtlons  for  18&4  were  poor,  not  yidding 
enough  cotton  to  pay  the  rent  In  cotton  as 
sUpidated  therein,  and  the  expense  of  run- 
ning the  farm  wss  greater  than  the  profit 
thoreof.  But  knowing  that  under  tbe  lease 
contract  fbeT/i  was  no  Btlpulatlon  for  a  fcH^el- 
ture  of  the  contract,  and  hoping  to  r^alu  In 
the  remaining  four  years  of  ttie  tain  wnat 
■was  lost,  petitioner  proceeded  to  provide  fcv 
cultivating  the  land  for  1806.  He  had  ac- 
tually contracted  with  ctmipetent  and  respon- 
^le  persons  for  11  QOO-ponnd  bales  of  cotton, 
exceeding  the  rental  stipulated  In  said  con- 
tract by  S  bales,  and  this  to  be  net  and  free 
firam  any  exp«ise  to  petitioner;  but  Gressln- 
ger,  by  his  attorney,  Cnrry,  without  pursuing 
the  remedy  he  had  against  petitioner  under 
the  terms  of  tbe  contract,  interfered  with  and 
inmvented  said  parttes  from  controlling  and 
using  fba  property  thus  pn^tably  and  to  his 
advantage;  this,  too,  with  the  fcnoirtedge  that, 
while  petitioner  could  not  sublet  the  property 
without  tbe  consent  of  bis  lessor.  In  a  mere 
tenancy  that  petitioner  held  in  the  land  all 
the  prlvUeges  of  the  five-year  term  under  the 
law  ot  the  state.  Petitioner  again  leased  the 
property,  or  agreed  to  do  so,  to  other  parties, 
tor  more  than  enough  to  pay  the  rent,  but 
was  again  prevented  from  doing  so,  to  his 
great  and  isr^rable  injury  $500,  or  other 
large  sum.  In  pursnance  of  his  unjust  pur- 
)>08e  to  er^tple  and  interfere  with  petitioner  In 
his  efforts  to  perform  his  part  of  the  contract 
before  the  termination  of  tbe  lease,  Oressln- 
ger,  through  his  agent,  Anderson,  sued  out  a 
distress  warrant  and  warrant  to  evict  petl- 
tlono',  ailing  his  failure  to  driver  tbe  cot- 
ton as  rent  under  the  contract  or  pay  the 
equivalent  In  mon^.  The  sheriff  has  served 
these  warrants  upon  petitioner,  and  Is  threat- 
ening to  eject  him  from  the  land.  Fw  this 
wrong  and  damage  OreBsInger  Is  wholly  Irre- 
qionsible  in  damages,  as  petitioner  is  infbrm- 
ed  and  believes  that  Gresslnger  Is  Insolvent; 
and  that,  while  the  property  is  in- the  name  of 
W.  M.  Oresslngo*,  he  did  not  pay  for  the 
land,  but  the  mon^  of  bis  father.  W.  M.  Ores- 
slnfKar  did;  and  that  he  owns  no  other  prop- 
erty. Waiving  answer,  petitioner  charged 
that  Gresslnger  has  no  legal  remedy  against 
him  to  evict  him  from  the  land,  but,  under 
the  contract,  con  only  proceed  against  him  for 


the  value'of  the  cotton  therein  stipulated  to 
be  delivered;  and  prayed  for  Injunction  against 
the  sheriff  and  against  Gresslnger,  restrain- 
ing them  from  farther  proceeding  to  oust 
him  from  the  premises. 

Petitioner  put  In  evldoice  the  contract  men- 
1i<med  between  him  and  Gresslnger.  It  re- 
cited that  Gresslnger  leased  and  rented  to  Clif- 
ford, for  a  term  of  five  years,  beginning  Jan- 
uary  1,  1894,  and  expiring  January  1,  18D9, 
the  John  Hai^ess  place,  describing  it;  that 
Gresslnger  agreed  that  tba  land  might  be  cul- 
tivated for  agricultural  purposes  only,  and  that 
no  ttanbor  was  to  be  taken  from  it  save  for 
Arewood,  and  to  improve  tbe  place;  that 
Clifford  might  have  the  option  of  purchasing 
the  land  after  the  expiration  of  the  lease  and 
rmt  term  by  paying  to  Gresslnger  $1,050  on 
January  1, 1890,  and  on  the  same  day  encut- 
ing  three  notes  tm  |900  each,  due  Janoaiy  1. 
1900,  January  1,  1001,  and  January  1*  1902, 
the  notes  to  bear  Intmst  at  8  pw  cent  pct 
annum  fnnn  date;  that,  after  these  notes  had 
been  paid  to  Gresslnger,  he  agreed  to  make  to 
01iff<Hrd  a  warranty  deed  in  fee  ahm^;  t&at 
Clifford  "hereby"  leases  and  rents  of  Gree- 
singer  the  lands  subject  to  the  restrictions 
mentioned  In  this  contract,  and  for  audi  lease 
and  rent  term  agrees  to  pay  to  Greasing»,  <m 
October  14, 1894,  and  every  year  thneafter  on 
the  same  date  the  same  anxmnt,  till  the  lease 
term  has  expired,  8  bales  of  middling  cotton 
of  SOO  pounds  each,  packed  and  ddivcsred  in 
a  certain  warehouse;  that  for  the  oithre  lease 
and  rent  term  Clifford  agreed  to  pay  40  bales 
of  500  pounds  each,  lint  middling  cotton,  8 
bales  to  be  paid  annually  aa  October  ISOk  dat^ 
ing  the  continuance  of  tbe  lease  and  rent 
term;  and  that,  If  tbe  cotton  was  not  ddtver- 
ed  as  above  stated,  and  of  middling  grade.  Its 
equivalent  in  money  was  to  be  paid  and  re- 
ceived; that  Clifford  was  to  pay  all  tbe  taxes 
on  the  land  during  tbe  term  of  tbe  lease  and 
rent  contract;  that  he  agreed  to  plant  out  20 
acres  In  a  vln^ard  dnrmg  the  lease  and  rent 
term,  and  piqr  all  the  expenses  thereto,  and  to 
plant  out  not  less  than  5  acres  in  a  vineyard 
every  year  till  he  had  planted  out  the  20 
aexcB;  and  that  OUfford  agreed  to  pay  all  the 
expoises  incurred  in  improvements  on  tbe  land 
during  the  lease  and  rent  term,  all  Improve- 
ments to  become  a  part  of  tiie  realty,  and  re- 
main on  the  land.  Also  affidavit  of  Bixby 
that  he  had  heard  one  Byars  say  that  he  bad 
nmted  a  two-horse  farm  from  Clifford  for  1885 
for  4  bales  of  cotton,  weighing  600  pounds, 
and  that  he  ftiUed  to  comply  with  the  contract 
because  Curry,  attomf^  for  Gresslnger,  had 
told  him  that  If  be  rented  the  land  be  would 
have  to  pay  rent  twice,  and  had  better  not 
comply  with  said  contract  Also  affidavit  of 
Lee  Stark  and  Charles  Harknees  that  Ander- 
son Stewart  had  rented  the  Harkness  place 
frcnn  Clifford  for  1895  tor  12  bales  of  cottcm  of 
600  pounds  each,  and  filled  to  comply  with  his 
contract  by  reason  of  statements  coming  from 
Gurry  that  he  would  have  to  pay  rent  twice 
if  he  rented  timn  Clifford.   Also,  affidavit  of 
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O.  S.  Clifford  to  a  BlmOar  effect  Defendant 
iDtrodnced  the  affidavit  and  mrrant  to  dis- 
possess. It  U  stated  in  the  bill  of  exceptions 
tbat  defendant  introdnced  also  an  affidavit  of 
Curry,  bnt  sndi  affidavit  does  not  an>ear  ei- 
ther In  the  bill  of  ezceptlona  or  record. 

J.  W.  Preston  and  Ray  ft  Bay.  for  plaintiff 
In  eiTW.  Andmon  &  Owry  and  X.  A.  Wrlgbt, 
for  defendant  In  wzor. 

PHB  CURIAM.   Judgment  affirmed 


(97  a&.  IW) 

WALKER  T.  STATB. 
(Sai««ne  Oonrt  of  Qeorgla.   Jane  10,  1885.) 
pBOSBOunOK  FOK-MnRDBR— N«w  Tbial— NawiT- 

DlSOOTBRBD  ETIDBNOI— RbTIST  ON  APFBAI. 

Tbe  exceptloa  to  the  mllag  of  the  presld- 
Inr  judge  in  admitting  testimonr,  not  stating 
wnat,  If  Roj,  zronnd  of  objection  was  made 
thereto  at  the  time  the  testtmonr  was  offered; 
the  cha^  of  the  court  complained  of,  that  "writ- 
ten testimony  Is  always  the  highest  and  best  evl* 
dence,— 4s  better  evidence  tlian  the  oral  testi- 
mony," though  Irrelevant,  being  harmless;  the 
slleg^  newly-discovered  evidence  toeing  only 
camulatiTe  in  its  character,  and  impeaching  in  Its 
effect--it  does  not  appear  tbat  upon  the  trial 
any  error  of  law  prejndldal  to  the  accused  was 
committed,  and  the  evidence  bearing  directly  up- 
on the  main  issue  having  eetablfsbed  to  the 
satisfaction  of  the  jury  the  guilt  of  the  actmsed, 
and  being  sufficient  to  suj^port  the  verdict,  what- 
ever may  be  the  impression  of  this  court  as  to , 
the  prolMitive  value  of  the  evidence.  It  will  not 
reverse  the  judgment  of  the  trial  judge  in  refus- 
ing a  new  trial;  it  not  appearing  that  in  so  doing 
he  has  abused  the  discretton  wnifih  the  law  con- 
fers on  him,  but  denies  to  the  supreme  court 
fSyllabns  )xy  the  Court) 

Error  from  superior  court,  Hnacogee  coun- 
ty; W.  B.  Butt,  Judge. 

Ed  Walker  was  ctmrlcted  of  mordear,  and 
brinfs  ern».  Affirmed. 

The  ffdlowlng  to  the  <d[ldal  rc^rt: 

"Ed  Walker  was  Indicted  tor  the  <Aense  of 
the  murder  of  one  Carrie  Armstrong.  The  de- 
fense was  based  upon  the  theory  that  the  kill- 
ing was  acddwtal,  and  npon  this  qnestlon 
the  evidence  was  ctmfllctlng.  It  appeared 
In  evidence  that  the  defendant  and  the  de- 
ceased were  not  married,  bnt  bad  been  llT- 
ing  together  for  aome  years.  The  defendant 
cUUmed  that  wbUe  he  was  In  bed  with  the 
deceased  they  became  engaged  In  a  playful 
Bcoffie,  daring  which  one  of  tbe  pillows  and 
bis  pistol,  which  bad  been  placed  under  the 
pillow,  slipped  to  the  floor;  that  she  reached 
met  him,  got  the  pillow,  and  raised  back 
with  it;  that  he  got  the  pistol,  to  pnt  It  back 
under  the  pillow,  and  b^re  he  conld  get  It 
pot  back  under  the  pillow  she  began  playing 
with  Um  again,  and  befm  he  conld  get  the 
pistol  oot  of  his  hand,  she  grabbed  his  hand 
some  way  or  otfaer  (there  being  no  light  In 
the  room),  and  tbe  ^stoi  (which  was  a  seif- 
cocklng-  pistol)  fired.  The  main  witness  for 
the  state  was  Bllza  Armstrong,  the  mother  of 
the  deceased,  who  occupied  a  room  adjoining 
that  o€  the  deceased.  She  testified,  among 
other  things,  that  she  was  awake  when  de- 
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fiendant  came  to  the  room  of  deceased,  heard 
tbe  convrasatlon  between  them  prerlous  to 
the  shooting,  and  heard  the  shot  Her  testi- 
mony In  the  case  Indicated  that  there  was  a 
qnarr^  between  defendant  and  deceased: 
that  defendant  was  jealoos  as  to  tbe  de- 
ceased, and  that  the  shooting  was  the  result 
of  the  onarreL  She  denied  that  she  ever 
told  any  uie  that  the  shooting  was  not  hi- 
tentlonal.  There  was  evidence  tor  the  de- 
foidant  that  Eliza  Armstrcmg  did  say  that 
the  shooting  was  unintentional.  Eliza  Arm- 
strong further  testified  that  she  did  not  tes- 
tify befwe  the  coroner's  Jury  that  she  was 
asleep  when  the  shooting  occurred.  There 
was  evidence  for  the  defendant  to  the  con- 
trary, and  also  evidence  that  she  testified 
both  ways.  One  Lelle  Matthews  testified 
for  the  state  tbat  In  February  before  the  kill- 
ing, in  SeptembOT,  she  was  walking  along 
with  the  deceased,  when  they  were  over- 
taken by  defendant,  It  being  at  night;  that 
defendant  walked  up,  and  deceased  said, 
"John  Smith";  and  defendant  cursed  her, 
and  said  It  was  not  John  Smith,  and  shot 
towards  her,  but  did  not  shoot  her;  and  that 
defendant  afterwards  said  he  would  not  hurt 
deceased  for  anything.  It  appeared  tm  the 
state  that  John  Smith  knew  llie  deceased, 
and  had  visited  her,  or  had  visited  the  house 
in  which  she  lived,  during  sane  two  years, 
sometimes  staying  all  night  at  the  house. 
John  Smith  testified  for  the  d^ense  that  he 
knew  the  deceased  and  had  been  to  the 
houB^  bnt  never  went  to  see  deceased  at  all, 
and  tiiat  he  never  went  to  see  her  two  years 
before  she  was  killed.  The  defendant  ms  ' 
found  guilty,  with  a  recommoidation  to  im- 
prisonment for  life.  His  motion  tor  a  new 
trial  was  overruled,  and  he  excepted.  The 
motion  was  npon  the  genial  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc  Also,  because  the  court  «red  In  admit- 
ting, over  the  objection  of  the  defendant,  tbe 
testimony  of  Lelle  Matthews  mentioned 
above,  said  difficulty  being  In  no  way  coa- 
nected  with  the  killing.  It  was  not  stated 
In  this  ground  what  objection  was  made  to 
the  testimony  when  offered.  Brror  In  char- 
ging: "Wherever  there  Is  written  and  parol 
(oral)  testimony,  the  written  testimony  Is  al- 
ways the  highest  and  best  evidence.  It  Is 
better  evidence  than  the  wal  testimoity,"— 
there  being  no  evldoice  to  Justify  said 
charge.  It  does  not  appear  that  there  was 
any  written  evidence  Introduced.  Also,  be- 
cause of  newly-discovered  testimony.  In 
support  of  .  this  ground  movant  produced  the 
affidavit  of  two  persons  who  were  members 
of  the  conmer's  Jury  that  Eliza  Armstnmg 
testified  before  that  Jury  that'  at  the  time  of 
the  killing  she  was  asleep  and  the  pistol  shot 
waked  her  up.  Also,  the  affidavits  of  two 
others  that  Eliza  Armstrong,  after  the  killing, 
stated  that  the  killing  was  an  accident;  that 
she  was  in  tbe  room  next  to  defendant  and 
deceased  at  the  time,  heard  them  laughing 
and  playing,  and  heard  the  pistol  when  it 
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fdl  on  the  fioor.  One  of  affiants  deposed 
that  Eliza  Armstrong  furtber  stated  tliat  de- 
fendant and  deceased  were  as  friendly  as 
two  babies,  and  she  never  knew  them  to 
liave  any  difficulty;  that  deceased  never  suf- 
fered for  anything,  and  that  defendant  bought 
deceased  anything  she  wanted.  Also,  an 
affidavit  as  to  the  good  character  and  credi- 
bility of  these  two  last-menti(med  affiants. 
Also,  the  affidavits  of  defendant  and  his  coun- 
sel as  to  th^i  ignorance  of  the  alleged  new- 
ly-discovered evidence  until  after  the  trial; 
and  of  the  counsel,  as  to  their  diligence  In 
preparing  for  trial,  and  that  the  two  flret- 
mentioned  affiants  are  known  to  said  coun- 
sel, and  are  worthy  of  belief. 

Carson  ft  Williams,  for  plaintiff  In  error. 
8.  P.  OUbert,  Sol.  Gen.,  and  J.  M.  Terrell, 
Att7.  Oen.,  for  the  Stat& 

PBR  CUBIAM.   Judgment  affirmed. 


(»T  Ob,  UT) 

McELVEBN  v.  STATE. 
(Sn^me  Oonrt  of  Georgia.    March  25,  1895.) 
KscBFTiox  or  Etidbnoi  —  Harmlbsb  Bsbob  —  ' 

SumOIEMCT  OP  EVIDBNCE. 

1.  Even  if  it  was  erroneous  to  admit  parol 
evidence  of  the  contents  of  certain  promissory 
notes  alleged  to  have  been  fciven  for  money  lost 
at  a  game  of  cards,  without  accounting  for  the 
absence  of  the  notes  themselves,  yet,  where  the 
accused  in  his  statement'admitted  the  existence 
and  contents  of  such  notes,  there  wa&  no  cause 
for  a  new  trial. 

2.  Independently  of  the  notes  in  Question, 
the  evidence  was  amply  sufficient  to  authorize  a 
verdict  of  guilty,  and  the  court  did  not  err  in 
refusing  to  grant  a  new  trial 

(SyllabiiB  by  the  Court.) 

Error  from  superior  court.  Pulton  county. 

J.  B.  McBlveeu  was  convicted  of  gaming, 
and  brings  error.  Affirmed. 

Tl»e  following  is  the  official  report: 

The  motion  contained  the  general  grounds 
tliflt  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  coiul;  erred  In 
admitting,  over  objection  of  defendant's  coun- 
sel, the  testimony  of  Cunningham  that  "Me- 
Eiveen  and  Thompson  won  nearly  $400  in 
cash,  and  two  notes,  one  for  $500,  and  anoth- 
er for  $1,000."  The  objection  was  that  such 
evidence  was  secondary,  the  originals  of  the 
two  notes  not  having  been  produced,  their 
loss  not  having  been  accounted  for,  and  no 
evidence  having  been  given  as  to  their  exis- 
tence or  nonexistence,  and  that  the  evidence 
given  as  to  their  contents  was  not  the  best 
evidence,  no  foundation  having  been  laid  for 
Its  Introduction.  Also,  because  the  court  er- 
red In  admitting  the  testimony  of  Looney, 
over  objection  of  defendant's  counsel,  that 
"one  of  the  notes  I  recovered  was  for  $1,000, 
and  one  of  them  was  for  $500."  The  objec- 
tion was  that  this  evidence  was  not  the  best 
evidence,  was  secondary,  and  that  the  state 
had  failed  to  show  that  the  originals  could 
not  be  produced,  or  that  they  were  lost,  and 
had  failed  to  lay  the  foundation  for  the  in- 


trodoctlon  by  any  evidence  as  to  their  exis- 
tence or  nonexistence.  Also,  because  of  new- 
ly-discovered evidence.  In  support  of  this 
ground,  movant  produced  the  affidavit  of  F. 
W.  Dewey:  On  April  25,  1893,  he  was  bar- 
keeper at  the  Aragon  Hotel  buffet  During 
the  afternoon  of  that  day,  a  bell  boy  of  the 
hotel  came  to  the  buffet,  and  asked  that  de- 
ponent send  the  dice  box  to  Mr.  Thompson 
which  he  had  left  with  him.  It  was  during 
the  afternoon  that  the  boy  came,  and  he  sent 
the  box  to  Thompson.  Thompson  had  left  the 
box  with  deponent  a  month  or  so  previous. 
Also,  the  affidavit  of  David  Allston:  '"I  am 
a  waiter  at  the  Aragon  Hotel,  and  was  in 
April,  1893.  I  served  the  lunch,  drinks,  and 
cigars  to  Cunningham,  McElveen,  Thompson, 
and  Harp  in  the  private  dining  room  of  the 
hotel,  during  the  afternoon  In  which  the 
game  was  played  for  which  McElveen  was 
tried.  I  think  this  was  the  afternoon  of 
April  25,  1898.  I  was  going  in  and  out  of 
the  room  ail  during  the  afternoon,  and  would 
stay  In  the  room  between  orders  for  drinks; 
sometimes  as  long  as  a  half  hour  at  the  time. 
While  In  the  room,  I  watched  the  game  tliat 
was  being  played,  and  did  not  during  the 
whole  time  see  McElveen  play.  He  watched 
the  game,  but  took  no  part  In  it.  I  never 
saw  him  engaged  In  the  game.  He  was  sim- 
ply looking  on  Uke  I  was.  If  he  had  played, 
I  must  have  known  it  and  seen  it,  and  I  did 
not  so  see  him.  Thompson  won  the  most  of 
the  money  lost  by  Cunningham."  Also,  the 
affidavit  of  defendant:  That  the  facts  In  the 
affidavit  of  Dewey  were  unknown  to  him  at 
the  time  of  the  trial;  that  he  used  due  dili- 
gence to  discover  evidence  and  preyiare  for 
trial;  that  before  the  trial  he  made  every 
effort  to  find  Allston.  made  diligent  search 
for  him,  and  was  Informed  that  he  had  gone 
to  Chicago;  and  that  Allston  was  not  to  be 
found  until  after  the  trial.  Also,  the  affida- 
vit of  defendant's  attorneys:  That  they  were 
totally  Ignorant  of  the  facts  contained  In  the 
affidavit  of  Dewey  until  after  the  trial;  that 
they  used  due  diligence  in  preparing  for  trial ; 
and  especially  did  they  use  due  diligence  In 
regard  to  securing  the  affidavit  of  Allston. 
The  evidence  for  the  state,  briefly  stated,  was 
that  in  April,  1893,  Cunningham  came  to  At- 
lanta, where  Harp  introduced  McElveen  to 
him  at  the  Aragon  Hotel;  that  Cunningham 
was  drinking,  and  Thompson,  Harp,  McEl- 
veen, and  Cunningham-  got  into  a  private 
room  at  the  Ai-agon,  and  began  to  shake  dice 
for  drinks;  that  later  they  played  for  mon- 
ey, and  McElveen  and  Thompson  that  after- 
noon won  nearly  $400  in  cash,  and  two  notes, 
one  for  $500,  and  the  other  for  $1,000;  that 
the  notes  were  both  given  payable  to  McEl- 
veen, and  one  of  them  was  by  him  Indorsed 
to  Tlce,  who  discounted  It  at  the  t)ank;  that 
the  first  note  was  not  given  payable  to 
Thompson  at  first,  and  later  made  payable  to 
McElveen;  that  Cunningham  did  not  state  to 
McPMveen  that  he  desired  McElveen  to  have 
the  notes  made  payable  to  him  because  of 
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eompllcatfons  abont  bis  (Oonnliigham's)  fa- 
tber's  estate  and  to  protect  Cunningham  with 
bis  bank  In  Marietta,  who  had  suspected  him 
of  gamUlng;  tbat,  the  morning  after  the 
game,  UcBlre^  got  the  dice  box  out  of  bis 
room;  that  Looney,  a  detective,  got  one  of 
the  notes  from  one  Lewis  and  one  from  Tlce, 
HcE^Teen  consenting  for  the  notes  to  be  giren 
np,  and  not  In  any  way  resisting  Looney 's  ef- 
fort to  get  them;  that  Looney  ordered  the 
warrant  sworn  out  in  tbe  magistrate's  court 
against  McEWeen  for  gaming  dismissed  when 
he  (Looney)  got  the  notes;  that  McEIvecn  told 
Looney  at  flrst  be  knew  nothing  about  it.  but 
later  said  he  knew  about  the  notes,  and  de* 
Died  having  anything  to  do  with  the  game; 
that  HcEIveen  took  part  of  the  proceeds  of 
the  mcm^.  and  paid  a  board  bill  due  the 
Aragon  Hotel,  etc.  For  the  defendant,  the 
evidence,  in  brief,  was:  Harp,  Thompson, 
and  Cunningham  were  In  the  game  at  the 
Aragon  for  whidi  McGlveen  was  tried.  Harp 
and  Thompson  won  the  money.  McElreen 
was  i^resent  some  of  the  time,  but  did  not 
play  In  the  game  at  all  while  Harp  was 
th^;  Harp  left  tbem  there.  Cunningham 
stated  that  McBlveen  was  not  In  the  game; 
bat  that  the  notes  were  made  payable  to  him 
as  an  accommodation  to  Cunningham:  Cun- 
ningham afterwards  told  several  different  sto- 
ries about  the  transaction.  In  none  of  which 
did  he  say  McElveen  played  in  the  game, 
and  he  admitted  he  bad  lied  If  he  ever  said 
UcEIveai  was  in  the  game,  but~dld  not  know 
why  he  had  lied.  Cunningham  stated,  also, 
that  he  was  not  In  the  game  at  all,  but  the 
man  who  wag  in  it  was  a  man  from  Augusta 
by  tbe  name  of  Cunningham.  A  witness  for 
defendant  testified  that  Cunningham's  gen- 
eral character  was  bad,  and  the  witness 
would  not  believe  bim  on  oath  where  he  had 
any  interest  In  the  matter.  Cunningham  was 
tbe  only  witness  for  the  state  testifying  di- 
rectly to  McElveen's  participation  in  the 
game.  McSnveen  made  a  statement  in  which 
he  claimed  tliat  be  had  nothing  to  do  with 
the  game;  that  he  watched  tbe  other  parties 
during  tbe  game,  having  been  Invited  into 
tbe  private  dining  room  to  Join  In  a  lunch 
with  Cunningham,  Harp,  and  Thompson;  that 
a  note  was  given  to  Thompson  for  $500,  and 
afterwards  dratroyed,  at  Cunningham's  re- 
quest, and  a  new  one  given,  which  was  made 
payable  to  McElveen,  Cunningham  stating  he 
would  like  to  make  It  payable  to  McElveen 
to  protect  blm  with  his  bank  at  Marietta,  who 
bad  suspected  him  of  gambling,  and  that.  If 
McElve^  would  use  tbe  note,  he  could  say  to 
them  he  had  bought  grain  from  McElveen; 
that  Cunningham  stated  also  that  It  would 
protect  him  against  hiB  brotber^ln-law,  who 
would  use  it  against  him  In  connection  with 
a  lawsuit  or  administration  In  regard  to  his 
father's  estate;  that  It  was  at  tbe  request  of 
Thompson,  McElveen's  friend,  who  was  a 
nonresident,  and  Cunningham,  and  purely  as 
an  accommodation  to  them,  that  McElveen 
permitted  the  note  to  be  made  tliat  way;  ttiat 


the  next  day  Cunidngham  Insisted  on  gam- 
bling some  more  with  Thompson,  "to  get 
even";  ttiat  Cunningham  then  asked  McEl- 
veen if  McElveen  would  go  down  to  the  l>ar 
and  get  tbe  dice  box  for  them,  and  McElveen 
refused,  telling  him.  If  he  (Cunningham) 
wanted  the  dice  box,  to  ring  the  bell,  and 
send  the  bell  boy  for  It;  that  McElveen  then 
left  the  room,  and  when  he  returned,  which 
was  half  an  hour  later,  Thompson  and  Cun- 
ningham were  throwing  dice  there  (In  Thomp- 
son's room) ;  that  a  few  minutes  later  Harp 
came  In,  and  Joined  In  tbe  game;  that,  when 
It  was  over,  Cunningham  bad  lost  $1,000,  for 
which  be  gave  a  second  note,  similar  to  the 
first;  that  McElveen  took  the  first  note  to  a 
bank,  got  It  discounted,  and  turned  the  mon- 
ey over  to  Thompson,  and  gave  the  second 
note  to  Lewis  to  discount,  and  had  no  more 
to  do  with  it;  that  McElveen  did  not  play  in 
tbe  game  at  all;  and  that  he  never  plf^s 
dice  or  cards. 

W.  H.  &  E.  R.  Black,  for  plabitUE  In  error. 
O.  D.  Hill,  Sol.  Gen.,  for  the  State. 

PEB  OUBIAM.  Judgment  affirmed. 


(H  a«.  UB) 

BRCWN  T.  STATB. 
(Supreme  Court  of  Georgia.    March  25,  1895.) 

JOBT — CHALLESOB  to  THE  ARRAT — CrIH IMAL  LaW 
— Nkw  Triau 
1;  An  objection  to  an  entire  panel  of  Jurors 
from  which  a  Jury  was  about  to  be  stricken  to 
try  a  misdemeanor  case,  the  ground  of  the  ob- 
jection being  that  all  the  jurors  had  heard  the 
evidence  introduced  upon  tne  trial  of  other  per- 
sons jointly  indicted  with  the  accused  then  on 
trialf  and  "had  likely  formed  and  expressed  an 
opinion,"  was  In  the  nature  of  a  challenge  to  the 
array,  and  was  properly  overruled.  If  the  ob^ 
jection  was  in  fact  good  as  to  any  or  as  to  ail  of 
the  jurors,  it  should  have  t»een  made  b;  challenge 
to- the  polls.  Jones  v.  State,  16  S.  E.  380,  90 
Ga.  616. 

2.  The  newly-discovered  evidence  was  mere- 
ly of  an  impeaching  character,  and  the  evidence 
introduced  upon  the  trial  was  sufficient  to  war- 
rant tbe  conviction. 
(Syllabus  1^  the  Court) 

Error  from  criminal  court  of  Atlanta;  T. 
P,  Westmoreland,  Judge. 

Tbe  following  Is  the  official  report: 

Lensey  Brown  was  tried  In  the  city  court 
of  Atlanta  upon  affidavit  and  accusation 
charging  him,  Charles  Davis,  and  Jordan 
Taylor  with  stealing  a  suit  of  clothes,  the 
property  of  Tom  Adair,  from  the  house  of 
Hattie  Shunn.  The  defendants  severed. 
Davis  and  Taylor  were  tried  separately,  and 
found  guilty.  Afterwards  Brown  was  tried, 
and  was  also  found  guilty.  His  motion  for 
new  trial  was  overruled,  and  he  excepted, 
and  brings  error.  Affirmed. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also  because  defendant  was 
Jointly  indicted  with  Davis  and  Taylor,  and, 
defendant  having  elected  to  sever,  Davly 
was  put  on  trial,  and  found  guilty,  and 
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Taylor  waa  put  on  trial,  and  found  gnUty, 
and  sentenced.  Afterwards  the  case  of  tbls 
defendant  was  called.  Counsel  objected  to 
being  tried  by  the  present  Jury,  who  had 
passed  on  the  cases  of  Davis  and  Taylor, 
and  heard  all  the  evidence,  and  had  likely 
formed  and  expressed  an  opinion.  The 
court  oTermled  the  objection  and  forced  the 
d^«idant  to  trial  before  said  Jury.  As  to 
this  ground  the  court  certified:  "After  the 
court  had  overruled  the  objection  to  the 
Jury,,  and  ordered  the  counsel  to  proceed 
with  the  selection  of  the  Jury  to  try  the  case, 
counsel  for  defendant  stated  ttiat  he  would 
waive  the  right  to  strike  the  Jury,  and  try 
the  case  before  the  first  five  on  the  list,  and 
they  were  called  by  the  clerk  at  his  in- 
stance, and  the  case  tried  before  them." 
Also  because  the  solicitor  general  did  not 
Introduce  Taylor,  to  show  that  there  was 
an  agreement  for  Taylor  and  Davis  to  steal 
the  clothes,  and  that  defendant  Brown  was 
to  pawn  them,  and  divide  the  money;  Tay- 
lor being  In  the  court,  and  sworn  as  a  wit- 
ness tw  the  stat&  Also  because  of  newly- 
discovered  evidence.  In  support  of  this 
ground,  movant  produced  the  affidavit  of 
Ivoula  Hnrd.  He  was  In  the  station  house 
in  Atlanta  when  Davis  and  Taylor  were  ar- 
rested and  brought  there,  and  heard  eacn  of 
th«D  state  positively  that  Brown  did  not 
have  any  thing  to  do  with  stealing  the 
clothes,  and  did  not  know  they  were  stolen; 
and  that  there  was  an  agreement  that  they 
were  to  steal  the  clothee,  and  Brown  was 
to  pawn  them.  Also  the  affidavit  of  Brown 
and  his  counsel  as  to  their  Ignorance  of  the 
facts  stated  In  the  affidavit  of  Hurd  at  the 
time  of  the  trial,  and  that  they  used  due 
diligence  to  discover  evidence  and  prepare 
f<^  trlaL  Upon  the  trial,  Hattle  Shnnn  tes- 
tified: Tom  Adair  boarded  with  her,  and 
she  put  bis  suit  of  clothes  in  her  drawer, 
and  it  was  stolen  out  of  her  house,  in  Ful- 
ton county,  on  a  certain  day.  brother, 
Jordan  Taylor,  and  Charles  Davis  came  to 
where  she  was  at  work,  and  wanted  to  get 
the  key  to  the  house.  She  gave  him  the 
key,  and  they  went  off,  and  came  back  In 
about  an  hour,  and  gave  her  the  key.  When 
she  went  back  home  she  found  the  front 
door  unlocked,  but  the  back  door  was 
[locked],  and  the  clothes  gone.  Brown  was 
not  with  them,  and  she  did  not  see  Brown 
that  day.  When  she  left  the  house,  she 
locked  the  front  door,  and  left  the  key  on 
the  inside,  went  out  iff  the  back  door,  and 
locked  It,  and  took  the  key.  Charles  Davis 
testified:  He  and  l^ylor  got  the  key  from 
Hattle.  Went  to  her  house,  and  stole  the 
clothes,  and  delivered  them  to  Brown.  It 
was  an  agreement  between  the  three  that 
Taylor  and  witness  were  to  steal  the  clothes, 
and  that  Brown  was  to  pawn  them,  and  they 
wonld  then  divide  the  money.  Witness  tes- 
tified, when  Taylor  was  on  trial,  that  there 
waa  no  agreement  with  him  that  Brown 
mM  to  pawn  ttw  clothes,  and  then  divide 


the  money  with  witness  and  Taylor;  and 
that,  if  Taylor  had  such  an  agreement  wlih 
Brown,  witness  did  not  know  It  The  rea- 
son he  testified  that  Brown  knew  nothing 
about  the  clothing  being  stolen  was  that 
they  had  agreed  to  testify  for  each  other, 
but  since  witness  has  been  convicted  of 
the  crime  he  thought  Brown  ought  to  bear 
his  part  of  the  burden  as  well  as  vritneas 
&nd  Taylor.  Witness  and  Taylor  have  not 
talked  about  the  case  since  convicted,  and 
have  made  no  arrangement  to  change  what 
he  testified  theretofore.  Lula  Hook  testi- 
fied that  two  men  came  to  her  room  (the 
night  of  the  day  the  clothes  were  stolen), 
asked  If  Brown  was  there,  and  called  him 
ont;  that  she  did  not  see  who  the  parties 
were;  that  when  Brown  went  out  ahe 
closed  the  door,  and  did  not  hear  what  was 
said  outside;  that  Brown  came  back  direct- 
ly, and  had  a  bundle  of  goods;  that  Brown 
did  not  examine  the  bundle  while  In  the 
house;  that  it  was  not  wrapped  up  good, 
and  Brown  wrapped  a  paper  around  it,  and 
went  off,  saying  he  would  return  directly. 
The  ownership  and  value  of  the  clothes 
were  proved.  A  witness  testified  for  de- 
fendant that  since  Davis  and  Taylor  had 
been  convicted  he  had  seen  them  talking  to. 
gether.  and  Taylor  said  he  did  not  intend 
to  go  to  the  chain  gang  for  12  months  with- 
out Brown;  that  he  Intended  to  take  Brown 
with  him.  Defendant  made  a  statement.  In 
which  he  claimed  that  Taylor  and  Davis 
came  to  Lnla  Hook's  house,  called  him  ont, 
and  said  they  had  a  suit  of  clothes  they 
wanted  [htm]  to  take  and  pawn  for  tbem, 
and  they  would  pay  him  for  it;  that  he  was 
better  acquainted  with  the  dty  than  they 
were.  He  told  them  It  was  most  too  late. 
He  took  the  clothing,  and  went  down  on  De- 
catur street,  and  pawned  It  He  knew  noth* 
Ing  abont  the  clothes  being  stoIOL 

A.  O.  Perry,  tor  platntlfl  In  etma^  L«wla 
W.  Tbomas,  tor  the  State. 

PEB  OUBIAM.  Judgment  ■w^fwf*^. 

(97  Oik  Ui) 

SENIOR  V.  STATB. 
(Supreme  Court  of  Georgia.   Jane  10;  1880.) 
Pbosbodtion  for  ABSAm.iy-Ii»iiTiTr  or  aogusbd 
-^laoas-BzAiiiiiATioif  ov  Pbobsodtbix 

— AOCDBAOT  or  ViSIOK. 

1.  It  was  error  for  the  judge,  upon  the  trlnt 
of  an  indicmieiit  for  usanlt  with  intent  to  rape, 
while  counsel  for  the  accused  was  cnws-ezamm- 
Ing  as  a  witness  the  woman  allied  to  have  been 
assaulted,  and  testing  the  accuracy  of  her  vision 
by  asking  her  the  color  of  the  clothing  of  difFer- 
ent  men  tn  the  bar  of  the  court  to  Intermpt 
counsel,  and  state,  in  the  presence  of  the  Jury: 
"That  Is  no  test  She  was  rlebt  up  to  this  man 
[meaning  the  accused,  and  reiening  to  the  time 
of  the  alleged  assaaltj.  You  can't  take  an  old 
person  like  that  who  baa  to  wear  specks,  and 
test  her  sight  from  where  you  are  from  here." 

2.  Where  In  such  a  trial  the  identi^  of  the 
accused  with  the  person  who  committed  the  a^ 
Uved  assault  was  a  vital  and  centrolHng  Imm^ 
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and  the  ftccused  aad  Us  brother  were  euttinx  to- 
t^ther  in  the  bar  ot  the  court,  it  waa  the  right  of 
coansel  for  the  accnsed,  while  the  woman  allegea 
to  hare  been  aBsaol^ed  was  on  the  atand  as  a 
witneaa,  to  ask  her  to  point  out  which  of  the  two 
was  the  man  who  committed  the  oSeaae,  and 
upon  her  refusal  so  to  do,  if  was  the  dntr  of 
the  judge  dther  to  require  the  witneaa  to  com- 
ply with  this  request  of  counsel,  tf  in  her  power, 
or  else  to  rule  out  all  of  her  eridence  implicating 
the  accused  as  the  guilty  person.  If  the  witness 
had  stated  hw  inabilitr  to  way  which  of  the  two 
mm  in  qneatioD  assamtcd  lier,  tbis  would  liaTe 
been  a  anffldent  compliance  with  the  coansel'a 
request  ,  , 

3.  Other  than  as  above  indicated,  there  was 
nothing  in  any  of  the  eronnds  of  the  motion  for 
a  new  trial  which  would  requlra  or  juatlfr  a  re- 
versal of  the  judgm«it  below. 
(Syllabus  by  the  Clourt.) 

Brror  from  superlw  court,  De  Kalb  comity; 
Blchd.  H.  Clark,  Judge. 

Zack  Senior  was  cimvicted  of  assault,  and 
brings  error.  Keveraed. 

F.  B.  walker,  for  plaintiff  In  oror.  J<An 
3.  Candler,  8oL  Gen.,  fbr  the  State: 

PBB  OUHIAM.   Jndgmoit  reremd. 


Oa.  IIQ 

MANN  ct  al.  t.  GLAUBER  et  al. 
^preme  Court  of  Georgia.    June  10, 
Balb— Dblitekt  to  Cakkibk— EFrECT. 

1.  The  charge  complained  of,  to  the  effect 
tliat,  in  the  absence  of  an  agreement  to  the  con- 
trary, deUv^  to  a  common  carrier  is  delivery 
to  the  couaimee,  was  correct  Falvey  t.  Rldi- 
mond.  13  STU.  2XS1,  87  Oa.  09. 

2.  The  request  to  charge,  while  In  some  re- 
spects legal  and  pertinent  contained  at  its  con- 
eluBion  expressions  calculated  to  confuse  and 
mislead  the  jury,  and  was  therefore  properly  re- 
fused. The  evidence  fully  warranted  the  ver- 
tlict.  and  tiiere  was  no  error  in  denying  a  new 
trial. 

(Syllabus  by  the  Court) 

ErrcHr  ftom  superior  court  Ailing  comity; 
J.  L.  Sweat,  Judge. 

Action  by  Glauber  &  Isaacs  against  Mann 
&  Melton.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Affirmed. 

The  following  Is  the  official  report: 

Glauber  &  Isaacs  sued  Mann  &,  Melton  up- 
on an  acconut  for  certain  goods,  and  obtained 
a  verdict  for  the  amount  sued  for.  Defend- 
auta'  motion  for  a  new  trial  waa  orermled, 
and  they  excepted.  The  motion  was  upon 
the  general  grounds  that  the  v^dict  was 
contrary  to  law,  evidence,  etc.  Also,  be- 
cause tbe  court  erred  in  charging  the  jury 
that  if  ttaey  believed  from  the  evidence  intro- 
duced that  the  plaintlfTs,.  Glauber  &  Isaacs, 
had  Sold  a  bill  of  goods  to  the  defendants, 
Mann  &  Melton,  and  had  delivered  said  goods 
so  ordered  or  purchased  by  the  defendants 
on  a  boat  therein  named  to  be  delivered  to 
Mann  &  Melton  at  tbeir  landing,  at  Piney 
Bluff,  on  tbe  Altamaba  river,  the  delivery  on 
tbe  boat  was  a  delivery  to  the  defendants, 
Mann  &  Melton,  in  the  al>sence  of  a  direct 
contract  that  the  def«idants  would  not  be 
liable  unlesB  the  goods  were  received  by  than. 


Error  In  refusing  to  charge  as  requested: 
"Gaierally,  the  dellv^  of  goods  Is  esaoi- 
tlal  to  the  perfection  of  a  sale.  Tbe  Inten- 
tism  of  the  parties  to  a  contract  may  dispense 
therewlIlL  DeliTwy  need  not  be  actual. 
Cwstmctive  delivery  may  be  Infeired  from  a 
variety  of  facts.  Until  delivery  is  made  or 
dispensed  with,  the  goods  are  at  the  risk  of 
tbe  seller,  unless  It  was  understood  and  agreed 
at  the  time  of  the  delivery  of  the  goods,  or  at 
the  time  of  the  contract  for  the  sale  of  the 
goods,  that  they  were  to  be  shipped  by  tbe 
boat  at  the  risk  of  tbe  defendants." 

G.  J.  Holton  &  Son,  for  plalntifFs  In  error. 
Giabam  ft  Parker,  for  defendants  in  errw. 

PER  CURIAM.   Judgment  affirmed. 

ATKINSON.  3^  dlsquallfled.  and  not  pre- 
sidlny. 


OT  Oa.  lae 

H  a  CLAFLIN  &  GO.  at  aL  T.  VONDERAU 
et  al. 

(Supreme  Oourt  of  Georgia.    Jane  10;  1895.) 

ASSIGNHKNT  WOH  fiBHBFIT  OF  CkKDITORS— 8CHBD> 
ULB — APPOINTMBST  Or  KSCBIVBB. 

1.  The  inventory  and  schednle  of  property 
attached  to  the  aasi^nment  covering  in  terms 
all  the  property  owned  by  the  assignors,  contain- 
ing a  specification  of  all  classes  of  the  goods  as- 
signed, and  designating  the  locality  at  which 
they  were  to  be  found,  was,  in  legal  contempla- 
tion, sufficiently  full  and  complete.  At  least  this 
inventory  and  schedule  was  made  substantially 
in  compliance  with  the  terms  of  the  statute. 
Lumpkin,  J.,  dissenting. 

2.  On  the  merits,  there  was,  in  view  of  the 
evidence  contained  in  the  record,  no  abuse  of 
discretion  in  denying  the  injunction,  or  bi  MFns- 
Ing  to  appoint  a  permanent  receive:. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clarke  county; 
N.      Hutchtns,  Judge. 

Action  by  H.  B.  Claflin  &  Oo.  and  others 
against  Vonderau  &  Co.  and  others  ,for  an 
injunction  and  receiver.  Judgment  for  de- 
fendants, and  plalntiffB  bring  error.  Affirmed. 

Tbe  f<dlowlng  is  ^be'<^clal  report: 

On  December  7,  1804,  Vonderau  &  Co.,  a 
firm  composed  of  W.  P.  Vonderau  and  A.  S. 
Parker,  executed  and  ffied  for  record  an  as- 
signment for  creditOTS  to  A.  W.  Vesa.  On 
the  same  day  they  filed  a  mortgage  on  tb^ 
stock  of  goods  in  fftvor  of  some  of  the  pre- 
fciTed  creditors  mentioned  In  tbe  assignment 
deed,  this  mortgage  being  dated  November 
28,  1894.  Vess  accepted  the  trust  delegated 
in  the  assignment  on  the  day  it  was  Executed. 
One  month  afterwards  H.  B.  Claflin  &  Co. 
and  several  other  creditors  brought  their  pe- 
tition to  set  aside  the  assignment  as  illegal 
and  void,  and  as  made  to  hinder,  delay,  and 
defraud  creditors  of  the  assignors;  and  for 
Injunction  and  receiver.  P.  W,  Lucas  waa 
appointed  temporary  receiver,  and  the  hear- 
ing for  permanent  injunction  and  receiver 
took  place  on  Januaiy  30th.  The  court  ren- 
dered the  following  Judgment:  "Upon  consid- 

Digitized  by  Google 


406  80UTHEASTBRN  BBPOBTBB.  VoL  22.  (Qa. 


ering  the  allegations  made  In  the  petition,  the 
answers  of  the  defendants,  the  evidenoe  as 
contained  in  the  documents  and  affidavits 
submitted,  and  the  argument  of  counsel,  and 
being  of  the  opinion  that  the  Inventory  and 
schedules  attached  to  the  assignment  are 
sufficiently  full  and  complete  to  put  parties 
Interested  on  notice,  and  not  to  be  mislead- 
ing, that  the  allegations  of  fraud  in  making 
the  assignment  and  tbe  preferences  thereby 
given  are  not  sustained  by  proof,  and  that 
It  Is  to  the  interest  of  creditors  that  the  as- 
signee, who  is  tmder  good  bond  for  the  faith- 
ful performance  of  his  duties,  shall  proceed 
with  the  execution  of  his  trust,  the  appli- 
cation for  the  appointment  of  a  permanent 
receiver  and  for  injunction  (except  as  here- 
inafter provided),  Is  refused.  The  order  ap- 
pointing a  temporary  receiver  Is  revoked,  and 
it  Is  ordered  that  F.  W.  Lucas,  the  temporary 
receiver,  r^tore  to  the  possession  of  said  as- 
signee, A.  W.  Vess,  idl  assets  of  every  de- 
scription now  in  bis  possession  or  control, 
and  account  for  and  pay  to  him  all  moneys 
tbat  have  come  Into  his  hands  as  such  tem- 
porary receiver,  less  what  he  has  expended 
In  his  management  of  tbe.  business.  But, 
in  view  of  the  evidence  touching  tbe  pur- 
•  ctiases  by  the  defendants  of  merchandise 
from  H.  B.  Claflha  &  Co.,  and  from  C.  E. 
Graham  &  Co.,  respectively.  It  Is  ordered 
that  said  assignee  keep  separate  accounts  of 
his  sales  of  the  bill  of  goods  Identified  by  the 
affidavit  of  H.  li.  Ckx>k  as  purchased  of  H. 

B.  Claflln  &  Co.  In  the  months  of  August  and 
September,  1894,  and  that  identified  by  the 
affidavit  of  W.  J.  Graham  as  purchased  of 

C.  E.  Graham  &  Co.  during  said  months,  and 
that  he  retain  and  have  the  proceeds  there- 
of subject  to  the  order  of  the  court  upon  the 
nual  order  and  decree  In  this  case."  To  this 
Judgment  the  plaintiffs  excepted. 

The  assignment  recites  tbat  the  assignors, 
doing  business  In  dry  goods  and  notions,  are 
in  a  failing  condition,  and  cannot  continue 
business  and  meet  their  obligations,  owing 
to  their  Inability  to  collect  what  is  due  them; 
tliat  they  desire  to  poj  all  their  Indebtedness 
in  the  shortest  time  possible,  and  witb  the 
least  risk  of  loss  to  their  creditors,  and  think 
it  proper  that  preference  should  be  made; 
that  they  are  confident.  If  their  assets  are 
properly  disposed  of,  and  not  sacrificed,  all 
tlieir  creditors  will  be  paid  In  full;  and  that 
It  will  be  to  the  Interest  of  all  the  creditors 
for  tlie  firm  to  assign  their  asseta  to  some 
<li8creet  and  proper  person,  who  will  manage 
tliem  for  tbe  benefit  of  all  interested,  rather 
than  have  tbe  sheriff  take  charge  and  sell. 
Therefore,  In  consideration  of  the  premises 
and  of .  the  things  to  be  done,  hereinafter 
mentioned,  and  of  fire  dollars  cash  In  band 
paid,  they  grant,  convey,  and  assign  to 
Vess  and  his  assigns  all  their  merchandise, 
■  stock  in  trade,  fixtures,  amounts  due  them  on 
notes,  accounts,  etc.,  and  all  property  of  every 
kind  belonging  to  them  as  a  firm.  Reference 
la  made  to  attached  schedules  of  assets  and 


creditors  as  full  and  complete.  The  assignee 
Is  to  take  the  property  conveyed  in  trust  to 
sell  and  dispose  of  at  public  or  private  sale, 
at  his  discretion,  and  to  collect  all  sums  due 
the  firm,  and  to  reduce  said  property  to  cash 
as  early  as  practicable  consistently  with  the 
interest  of  the  creditors,  to  be  Judged  of  by 
the  trustee,  and  to  dispose  of  the  same  as  fol- 
lows: (1)  Pay  the  expenses  of  procuring  such 
help  as  he  may  need,  to  be  determined  by 
him,  in  selling  and  disposing  of  the  property 
and  collecting  the  notes  and  accounts;  also 
the  fees  of  an  attorney.  If  be  should  need  one; 
also  store  rent.  Insurance,  and  such  Incidental 
expenses  as  are  necessary  while  disposing  of 
tbe  property;  also  pay  himself  $100  monthly, 
until  the  property  is  sold  out,  for  his  services, 
and  the  sum  of  five  per  cent,  of  the  collec- 
tions that  pass  through  his  bands  after  the 
sales  are  over;  also  pay  to  John  3.  Strick- 
land $250  for  professional  services  In  draw- 
ing this  deed  and  other  service,  and  pay  the 
clerk  his  fee  for  recording  this  deed.  These 
debts  are  first  preferred,  being  In  the  nature 
of  fflcpenses.  (2)  Pay  to  Lee,  Tweedy  &  Co. 
the  amount  of  their  Judgment 'against  Yon- 
deran  &  Go.,  the  same  being  about  $240.  (3) 
Pay  to  the  following  named  persons  and 
firms  the  amounts  stated  (naming  24,  Includ- 
ing W.  J.  Parker,  note,  J901.30;  M.  L.  Bick- 
ers, two  notes,  $566.41;  W.  H.  Robertson, 
$369.12;  St.  Elmo  Lodge  No.  40,  K.  of  P.,  ac- 
count, $153.S5;  tbe  others  ranging  In  amount 
from  $10  to  $250,  except  two  notes  and  ac- 
counts, and  accounts  In  favor  of  James 
White,  cashier,  for  $1,178),  all  of  whom  are 
hereby  made  preferred  creditors  after  the 
sums  mentioned  in  the  preceding  paragraphs 
have  been  paid  In  full;  tbe  creditors  men- 
tioned In  this  paragraph  not  to  be  preferred 
one  over  another,  but  to  be  paid  equally.  (4) 
Pay  to  all  other  creditors,  without  preference 
among  themselves,  the  full  amount  due  each, 
or  such  per  cent  thereof  as  he  may  have 
funds  to  pay,  after  paying  all  the  preferred 
claims  as  above  stated.  In  the  inventory  of 
assets  the  stock  of  goods  Is  set  forth  In  44 
items,  each  with  an  amount  opposite,  thus: 
"100  pes.  dress  goods,  $2,550.24;  15  pes.  vel- 
vets, $300;  125  pes.  silk.  $1,125.10;  80  pes. 
velvet  ribbon,  $125.50;  240  pes.  wash  goods, 
$050;  linen  damask  and  towels,  $285.10;  linea 
damask  and  napkins,  $375.50;  1  lot  white 
goods,  $45;  1  lot  Swiss  and  mull,  $3a75;  1  lot 
embroidery,  $75.30;  GO  pieces  Jeans,  $410.10; 
1  lot  notions  and  fancy  goods,  $210;  1  lot  un- 
derwear, $2.50.15;  1  lot  notions  and  fancy 
goods,  $1,546.15;  1  lot  dress  trimmings, 
$585.40;  1  lot  notions,  $1,010;  1  lot  hosiery, 
$450.25;  1  lot  notions,  curtains,  poles  and  fix- 
tures, $750.20;  1  lot  trunks,  $175,"  etc.  The 
aggregate  of  the  44  items  is  $16,542.79.  The 
list  of  accounts  due  to  the  assignors  contains 
a  great  many  names,  with  amounts  opposite 
each.  It  also  contains  26  nam^s,  each  with  a. 
pen  mark  drawn  through  it,  and  of  these  22 
seem  to  have  had  no  amount  placed  opposite 
them.  It  Is  explained  In  defendant's  answer 
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that  the  accounts  thus  Indicated  were  col- 
lected before  the  assignment  was  filed.  The 
Inveatory  and  scbedule  of  Indebtedness  of  the 
assignors  sets  forth  the  names  of  the  cred- 
itors, their  places  'Of  residence,  and  the 
amounts  due  each,  thus:  "The  H.  B.  Claflln 
Co.,  New  York,  12  notes,  ?4,180;  Lee,  Tweedy 
Co.,  N.  Y.,  judgment,  $204.22;  The  Merid- 
ian Curtain  Co.,  N.  Y.,  acct,  $42.75;  Nonatic 
Silk  Co.,  Cincinnati,  acct.,  $5.60;  C.  B.  Gra- 
ham &  Co.,  Greenville,  S.  C,  acct,  $402.63; 
O'Farrell  &  Ash,  Athens,  acct,  $12.23;  J.  A- 
Scriven  Co.,  New  York,  $60;  Coolia  Bros.  & 
Co.,  N.  Y.,  $34.75;  Standard  Watch  Co.,  Syra- 
cuse, N.  Y.,  $24,"  etc.  In  some  cases  the  kind 
of  claim  (1.  e.  whether  account  or  note)  I9  In- 
dicated; in  others  It  is  not  The  schedules 
were  each  sworn  to  separately.  The  grounds 
of  the  petition  are,  In  brief,  that  Vonderau  & 
Co.  bought  goods  from  plaintiffs  in  August, 
September,  and  October,  1894,  upon  false  rep- 
resentations, made  for  the  purpose  of  getting 
credits,  that  they  were  In  good  and  solvent 
financial  condition,  owing  only  $4,500  and  be- 
ing worth  $14,000  above  all  liabilities,  which 
statements  were  made  to  deceive  petitioners, 
and  did  deceive  them,  apd  upon  which  they 
relied  in  shipping  the  goods;  that  said  state- 
ments and  representations  were  part  of  a 
scheme  and  conspii-acy,  which  culminated  in 
the  making  of  the  assignment,  to  get  a 
large  stock  of  goods  on  hand  on  credit,  and  to 
fail,  and  make  preferences  to  favored  parties; 
that  Vess  was  a  former  partner  of  the  firm, 
and  was  a  party  to  said  scheme;  that  of  the 
preferred  creditors  Mrs.  L.  J.  Vonderau  is  the 
mother  of  W.  P.  Vonderau,  Mrs.  Bickers  is 
the  wife  of  a  former  partner  in  the  firm,  and 
AV.  J.  Parker  is  a  brother  of  A.  S.  Parker, 
and  ft  Is  charged  that  the  ostensible  Indebted- 
ness to  them  is  fictitious,  and  Is  really  a 
reservation  for  the  benefit  of  the  assignors; 
that  the  preference  given  to  the  St  Elmo 
Lodge  of  Knights  of  Pythias  is  for  money 
due  that  lodge  by  Vess  as  its  treasurer;  that 
Vess  is  still  a  silent  partner,  or  has  some 
concealed  Interest  in  the  firm;  that  In  the 
last  summer  he  went  North  to  purchase  goods 
for  them,  and  made  false  and  fraudulent  rep- 
resentations as  to  their  solvency  and  financial 
standing,  for  the  purpose  of  getting  credit, 
whereby  they  obtained  goods  from  petition- 
ers and  other  creditors;  that  under  the  as- 
signment he  runs  and  controls  the  business 
just  as  directed  by  Vonderau  and  Parker; 
that  $106  a  month  for  his  services  Is  exorbi- 
tant, aa  such  services  are  not  reasonably 
worth  over  $60  or  $75  per  month;  that  he  Is 
mismanaging  and  wasting  the  assets,  and  is 
Insolvent;  that  he  construes  the  assignment 
to  allow  him  to  run  the  business,  and  is  pro- 
ceeding to  do  so,  laying  for  three  clerks  at 
$40,  $25,  and  $12  per  month,  and  retaining 
Vonderau  as  clerk  and  Parker  as  bookkeeper 
at  amounts  not  agreed  on,  but  doubtless  to  be 
ample;  thht  the  assignment  is  void  because  the 
scliedules  are  not  full  and  complete  as  required 
by  law,  and  because  of '  omissioiia  of  assets 


therefrom,  including  certain  accounts  which 
petitioners  are  informed  are  due  the  firm,  con- 
siderable sums  of  money  collected  by  them, 
goods  of  the  value  of  $500,  consisting  of  a  large 
lot  of  ladles'  jackets  and  cloaks  and  a  lot  of 
gossamers  and  mackintoshes;  that  It  Is  void 
also  because  the  schedule  of  assets  is  insufil- 
cient,  as  it  groups  together  merchandise  In 
large  lots  and  lumps,  without  making  an  In- 
ventory and  schedule  of  the  same,  and  spe- 
clficaUy  showing  the  kind,  quantity,  and  qual- 
ity of  the  goods;  that  the  lists  of  merchan- 
dise and  of  accounts  due  the  firm  purport  to 
show  assets  of  the  value  of  $20,000,  and  the 
list  of  creditors  Indicates  an  indebtedness  of 
$14,000,  whereby  It  is  sought  to  mislead  cred- 
itors into  the  belief  that  there  Is  enough  to 
pay  them  all,  and  thus  prevent  them  from 
making  any  attack  npon  the  assignment, 
while  the  assignors  are  colluding  and  con- 
federating with  the  assignee  to  sell  and  dis- 
pose of  the  property,  and  put  the  proceeds  be- 
yond the  reach  of  creditors  other  than  those 
preferred;  that  the  real  value  of  the  assets, 
allowing  for  bad  and  insolvent  accoimts  and 
fiet-oTta  against  others  of  them,  will  not  be 
more  than  $6,000  or  $7,000;  that  Vess  Is 
threatening  to  sell  out  the  goods  at  a  sacrifice, 
and  at  less  than  half  the  cost  or  value,  and 
petitioners  are  Informed  that  he  Is  so  doing; 
and  by  such  mismanagement  the  trust  fund, 
which  Is  all  petitioners  have  to  took  to  for 
the  payment  of  their  debts,  Is  being  dis- 
sipated. 

Defendants  answered,  denying  the  mate- 
rial allegations  of  the  petition,  except  they  ad- 
mit their  Indebtedness  to  plaintiffs.  They 
further  admit  that  whenever  called  upon  to 
make  a  statement  of  their  financial  condition 
they  invariably  and  truly  stated  that  they 
were  solvent.  They  deny  making  any  state- 
ment that  was  not  substantially  correct,  or 
any  statement  as  a  basis  of  credit  upon  which 
plaintiffs  acted.  They  allege  that  Clafiln  & 
Co.  declined  to  sell  them  goods  on  their  own 
responBibility  or  statements,  but  did  sell  them 
on  a  written  guaranty  of  Vess,  which  they 
took  from  him  when  he  bought  the  goods. 
They  deny  being  Insolvent  when  the  goods 
were  bought  of  plaintiffs,  or  at  any  time 
since,  and  set  forth  a  statement  of  their  assets 
and  liabilities  In  August,  1804,  showing  that 
they  were  worth  $7,711  net  over  all  indebted- 
ness at  the  time  they  made  their  purchases 
in  the  summer  and  fall  of  that  year.  It  is 
untrue  that  there  was  any  scheme  to  get  a 
lai^e  stock  on  band,  and  then  falL  On  the 
contrary,  they  limited  their  purchases  to  as 
small  an  amount  as  possible,  countermanded 
several  orders,  and  returned  a  lot  of  goods 
after  they  had  been  shipped,  for  the  reason 
that  they  were  increasing  their  Indebtedness 
beyond  what  they  desired  to  make  it  in  view 
of  the  financial  condition  of  the  country;  such 
orders  countermanded  and  goods  returned  to 
plaintiffs  and  others  amounting  to  something 
like  $1,000.  Vess  retired  from  the  firm  in 
September,  1803.  when  thtxe  was  a  dlssolu- 
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tiun,  DOtlce  of  which  was  given  ae  required 
by  law.  The  purpose  of  the  mortgage  which 
was  executed  on  November  28,  IS&i,  and 
filed  before  the  aarignment  web  filed,  was  to 
secure  the  creditors  therein  named*  whom  de- 
fendants felt  bound  to  protect  In  case  an  ef- 
fort should  be  made  b7  any  creditor  to  have 
a  recdrer  appointed.  At  the  time  of  Its  me- 
cntUm,  defendants  hoped  co  malte  snffldent 
coUecttons  to  pay  the  presahig  demands 
against  them,  and  continue  their  busin«B; 
bat  subsequently  It  was  apparent  they  would 
be  unable  to  do  so,  and  th^  decided  It  was 
for  the  best  Interest  of  the  creditors  that  they 
should  assign,  so  that  the  assignee  could  get 
the  benefit  of  the  holiday  trade  then,  rather 
than  later.  The  Indebtedness  to  Mrs.  Von- 
derau,  Mrs.  Bickers,  and  W.  J.  Parfeer  la  not 
fictitious,  but  is  bona  fide.  That  due  Mrs 
Yonderau  is  for  cash  loaned  by  her,  less  mer- 
chandise furnished  to  her  from  time  to  time. 
In  July,  1891,  when  the  firm  was  composed 
of  Yeas,  Vonderau,  and  Mrs.  Bickers,  Vess 
bought  her  Interest,  and  gare  three  notes 
therefor,  due  October  1, 1883, 1894,  and  1896. 
When  Vonderau  and  Parker  bought  the  In- 
terest of  Vess,  as  a  part  at  the  purchase* 
they  assumed  the  payment  of  these  not«L 
A  number  of  payments  In  cash  and  merchan- 
dise were  made  on  the  notes,  leaving  the  bal- 
ance stated  In  the  assignment.  The  debt 
to  W.  J.  Parker  was  for  mtmey  loaned.  Vess 
was  treasurer  tor  the  St.  Elmo  Lodge,  K.  of 
P.,  and.  Instead  of  pUudng  the  money  he  held 
In  trust  In  bank,  he  placed  it  with  the  firm, 
and  it  went  Into  th^  business.  They 
thought  it  fair  and  proper  that  they  dunild 
protect  the  lodge  to  the  amount  of  which 
they  had  received  the  benefit.  They  pro- 
tected this  debt  just  as  they  did  money  placed 
with  them  by  F.  W.  Lucas,  as  administrator, 
the  present  receiver.  They  deny  that  Vess 
is  a  silent  partner,  or  has  any  concealed  iix- 
terest  In  the  firm,  or  that  he  made  any  false 
and  fraudulent  statements  as  to  their  sol- 
vency and  financial  standing,  or  tor  the  pur- 
pose of  decdvlng  plaintiffs,  or  th^t  did  de- 
ceive them.  He  is  a  first-doss  salesman, 
purchased  the  entire  stock  of  goods,  Is  per- 
fectly ftunlllar  with  them  and  with  the  trade, 
has  the  absolute  confidence  of  customers  who 
purchase  dry  goods  In  Athens,  and  was  se* 
lected  as  assignee  for  the  reason  that  he  was 
honest  and  honorable,  and  the  best  man  that 
could  be  got  to  wind  up  the  business.  The 
temiKtrary  recetver  stated  that  Vess  was  In- 
dispensable in  closing  up  the  business,  and 
that  he  would  not  undertake  the  duties  of  re- 
ceiver unless  allowed  to  ret^  Vess  In  bis 
employment.  One  hundred  dollars  a  mcmth 
is  not  more  than  the  serrices  of  Vess  are 
worth.  Defendants  have  paid  him  that 
amount  ever  since  they  tiave  been  In  bufti- 
ness.  He  was  paid  that  by  oih&e  dry-KOods 
houses  In  the  <Hty  before  defendants  employ- 
ed him,  and  he  will  command  that  amount 
any  day  he  will  accept  a  standing  otter.  He 
was  not  mismanaging  and  wasting  the  as- 


sets, and  no  fraud  on  petitioners  oc  aaj  other 
credltws  was  being  practiced  <x  contemplat- 
ed. He  employed  for  we  numth  the  force 
the  firm  liad  at  tlie  time  the  asstgnment  was 
executed.  The  jwUcy  of  the  plaintiffs  la  not 
to  less^k  ^penses,  but  to  increase  them. 
Those  of  the  temporary  receiver  have  been 
much  heavier  than  those  of  the  assignee.  He 
retained  Veas  at  a  salary  of  fSO  a  month, 
raised  the  salary  of  a  clerk  in  the  store*  and 
hired  a  bookkeeper  at  93  per  day,  all  after 
the  holiday  trade  vas  over,  and  without  mak- 
hig  any  <^rt  to  collect  the  outstanding  ac- 
counts. Whether  or  not  Vess  is  solvent  Is 
Immaterial,  as  he  was  operating  under  a  sol- 
voit  bond  for  $20,000.  wblcb  was  an  abso- 
lute protection  to  all  the  <Tedltor8.  It  Is  not 
true  that  he  ccmatnied  the  assignment  to 
mean  that  he  was  to  continue  to  run  the  bnsl- 
ness,  but  his  policy  was  to  carry  the  bosloess 
on  until  after  the  holidays,  up  to  the  middle 
or  latter  part  of  January,  and  tbea  wind  up 
the  business,  and  stop  expenses.  Tbsn  was 
no  waste  while  he  was  in  possession,  but  all 
goods  wm  sold  at  and  above  cost  It  Is 
denied  that  anything  was  omitted  from  the 
Inventory  and  schedule  of  assets,  which  de- 
foidanta  owned  as  a  firm.  When  defondants 
were  unable  to  meet  tfadr  Indebtedness,  and 
stated  to  the  rqtrasoitatlve  the  Glailln 
Company  that  they  would  be  compelled  to 
close,  and  felt  bound  to  protect  the  creditors 
mentiimed  In  the  mortgage,  and  any  otber 
home  creditors,  the  Claflin  Company  prc^oa- 
ed  to  them  that  if  th^  would  execute  and 
deliver  to  said  company  a  first  mortgage  <m 
their  stock  of  goods  the  company  would  fur- 
nish them  moaey  to  pay  off  the  home  czed- 
Itors,  and  carry  tbem  on,  and  allow  them  to 
continue  business.  Defendants  refused  to 
aocq^t  this  propoidtitn,  for  the  reason  that 
it  was  an  Injustice  to  the  other  creditors 
should  th^  fall  to  pay  all  the  creditors  In 
fulL  The  Claflin  Company  then  admitted 
both  the  genuineness  of  the  debts  they  now 
attack  and  the  sufficiency  of  the  assets  im 
hand  to  pay  tbem.  The  temporary  receiver 
la  unfitted  for  the  position  by  reason  of  age, 
etc.  and  bis  management  haa  been  unfor- 
tunate. All  charges  of  fraud,  collusion,  or 
conspiracy  are  denied. 

The  evidence  at  the  hearing  was  very  vo- 
luminous and  confilcting,  and  the  nature  at 
it  is  Indicated  by  the  foregolug  statemoit. 
It  is  contended,  by  plaintiffs  that  the  evi- 
dence shows  the  omission  tvotn  the  schedule 
of  accounts  due  the  assignors  of  87  acconnts 
rauging  from  10  cents  to  $90.  be^des  a  num- 
ber of  interest-bearing  notes  and  mortgages, 
as  well  as  large  amounts  due  the  firm  by 
Vonderau  and  Parker,  and  a  small  amount 
due  by  Vees;  that  the  schedule  of  creditors 
omits  the  names  of  J.  H.  Stone,  fSS,  and  A. 
W.  Vess,  $23.03;  ihat  the  amount  due  GSaf- 
lln  &  Oo.  is  stated  at  $73  less  than  it  really 
Is;  that  22  of  the  accounts  Included  in  the 
schedule  of  assets  bad  bem  transferred  by 
the  assignors  to  W.  H.  Bobertsoa,  no  men- 
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tion  of  wbich  tnmafer  appears  In  the  asslgn- 
moi^  these  accounts  aggregating  $7S7J.6; 
tbat  three  others  appearing  in  the  acKedule 
of  assets  and  amonntlng  to  HVi^  were 
transferred  by  the  assignors  to  Stromber^, 
Krans  ft  Go^  no  mention  of  such  traiufer  ap- 
pearing In  the  assignment;  that  the  evldoice 
vaa  oTsrwhetmlog  that  ^alntlff  s'  goods  wore 
obtained  from  tliem  by  fraodnlent  mlsiepre- 
sentatlons  of  the  assignors  and  the  assignee 
as  to  the  flnanlcal  sitnation  of  defendants; 
and  that  the  evldoice  f  urtlier  proves  all  the 
allegations  of  the  petition. 

Lumpkin  &  Burnett  and  Harrison  &  Pee- 
plev,  for  plaintiffs  In  error.  Robt.  9*  Howard, 
H.  C.  Tuck,  John  J.  Strickland,  and  Brwln  ft 
Oobb,  for  defendants  in  error. 

PER  GUBZAH.  Judgment  affirmed. 

LUMPKIN,  dissenting  as  to  sofflctency 
of  the  inventory  and  Bchedal& 


(44  s.  a  m) 

YOUNG  T.  COHEN. 
(Saprema  Conrt  of  Soath  Carolina.   July  10, 
1895.) 
Costs  os  Afpbal. 
When  an  appeal  is  taken,  and  a  new  trial 
duoaoded,  by  the  par^  against  whom  the  Judg- 
ment Is  rendered,  and  the  appellate  court  ad- 
judge! that  a  new  trial  shall  be  awarded  nnlesB 
the  respondent  remito  a  part  of  his  jodgment, 
bnt  farther  adjudgee  that,  in  case  respondent 
doea  remit,  the  judgment  so  reduced  shall  be 
affirmed,  the  respondent,  haTing  so  remitted  the 
excess,  is  entitled  to  coats. 

Appeal  from  common  pleas  clrcolt  court, 
VnloQ  county;  Aldrlch,  Judge. 

Action  by  John  L.  Young  against  PhtUlp  M. 
Cohen.  I>efendant  appeals  from  a  judgmrait 
taxing  him  with  costs.  Affirmed. 

Monro  &  ftnnro  and  U.  W.  Sband,  for  ap- 
pellant Hydride  ft  Sawyer,  for  respondmt 

POPB,  J.  This  cause  was  beffffe  ns  on  ap* 
peal  at  the  April  term,  ISM.  Oar  Judgment 
was  rendered  on  September  12,  1894.  20  S. 
B.  9L  The  contention  by  the  defendant  there 
was  tbat  he  should  be  awarded  a  new  trial 
because,  1^  tlie  milng  of  the  drcnlt  comrt  ad- 
rerse  to  bis  contention,  be  had  been  charged 
¥1?9.75  too  much,  which  vBa  Included  In 
plalutlfTs  Judgment  against  blm.  This  court 
agreed  with  the  def»idant  and  adjudged 
that  the  defendant  should  have  a  new  trial 
nitless  the  plaintiff  entered  a  remittitur  of 
¥130.75  upon  his  Jodgmoit  against  ths  defend- 
ant^ bnt  adjudged  furthw  that,  If  such  re- 
mittitur wore  so  entered  hy  plaintiff,  plain- 
tiff's Judgment  should  be  affirmed.  The  pres- 
ent contest  arises  as  to  the  costs  of  such 
appeal.  The  circuit  Judge  decided  that  the 
plaintiff  was  entitled  to  be  regarded  as  the 
prev^ng  party,  and  accordingly  adjudged 
The  costs  which  had  been  taxed  to  sudi  plain- 
tiff. From  thla  judgment,  which  was  ren- 
dered by  Judge  Aldrlch  at  the  spring  term, 


189Q,  of  the  conrt  of  onnmon  pleas  for  Union 
county,  the  defendant  now  appeals.  The 
grounds  of  appoal  are  three  in  number,  but 
only  present  Ihe  allied  error  In  different 
phases.  So  now  the  question  presented  to 
this  court  is  this:  When  an  appeal  is  taken 
from  a  Judgment  by  the  party  against  whom 
the  Judgment  is  rendwed,  and  a  new  trial  is 
demanded  l^socb  appellant  and  this  court  ad- 
Jndgee  that  a  new  trial  diall  be  awarded  un- 
less the  plalntlft  remits  a  part  of  his  Judg- 
ment but  further  adjudges  tint  in  case  the 
ludder  does  remit,  his  Judgment  so  reduced 
shall  be  affirmed,  who  la  the  irevalllng  party 
In  such  a  Judgment  so  as  to  he  entitled  to 
costs?  This  question  has  been  before  this  court 
bef oi-e,  to  wit  In  the  cases  of  Btepp  v.  Associa- 
tion and  Loch  v.  Mawn  (heard  together)  41 
&  a  206;  IS  8.  B.  490.  There  Gblef  Justice 
Mclver,  as  the  mrgan  of  the  court  among 
other  thln^  said:  "Now,  in  the  cases  at  pres- 
ent undo-  conalderatltni,  It  la  very  dear  that 
the  appellants  did  not  succeed  In  reverting 
the' Judgments  appealed  ftom.  On  tiie  contra- 
ry, these  Judgments  now  stand  affirmed, 
though  reduced  in  amount  by  the  vffluntary 
act  of  the  plaintiffs  thnnsdves;  for  It  Is  veiy 
obvious  that  this  court  had  no  power  to  re- 
quire the  idalntlfra  to  abate  the  amount  of 
their  recovery.  All  tbat  this  court  could  do, 
and  an  that  it  undertook  to  do,  was  to  de- 
clare that  the  Ju^ments  should  be  revorsed 
upon  a  certain  contingency,  which  never  hap- 
pened, and  cannot  now  ever  happen.  It  Is 
very  dear,  therefore,  that  the  Judgments  never 
were  reversed,  but,  on  the  contrary,  were  dis- 
tinctly affirmed  so  soon  as  the  plaintiffs  com- 
plied with  tlie  conditions  offered  them  by  this 
court"  nie  cftnrt  adjudged  the  costs  to  the 
plaintiffs  In  those  cases.  These  cases,  so  de- 
cided, mie  the  present  a^Kal,  and  this  appeal 
must  be  dismissed.  It  Is  the  Judgment  of 
this  court  tbat  the  Judgment  of  the  circuit 
court  be  affirmed. 


(«  s.  a  my 

STATE  T.  LARKINS. 
(Supreme  Court  of  South  Carolina.    Jnly  8, 
1885.) 

Trial  bt  Jdrt— Violation  of  ORDi?fAN0B. 
Under  16  SL  at  I^rge,  p.  467.  S  2,  confer- 
ring OB  the  recorder  of  the  city  of  Charleston  all 
the  authority  of  a  trial  justice  in  criminal  mat- 
ters, and  Code  Cr.  Proc.  §  20.  providing  that 
every  person  cbai«ed  with  an  offense  before  a 
trial  juBtice  shall  be  entitled,  on  demand,  to  a 
trial  by  jnir,  a  person  charged  before  the  record- 
er of  CharlestoD  with  violation  of  an  ordinance 
la  entitled,  on  demand,  to  a  jmy  trial. 

Appeal  firom  general  sessions  circuit  court 
of  Charleston  county;  Ernest  Gary,  Judg& 

Bufus  Larklns  was  arraigned  before  the  re- 
cords of  the  dty  of  Charleston  for  violating 
a  dty  ordinance,  and,  a  trial  by  Jury  being 
refused  him,  ai^ealed  to  the  court  of  general 
sessions.  From  a  Judgment  reversing  the 
Judgment  of  t^  recorder,  the  state  appeals. 
Affirmed. 
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Charlea  Inglesby,  Corp.  Counsel,  for  the 
State.    S.  J.  Lee,  (or  respondent. 

GAICY,  J.  RufoB  Larklna,  the  defendant, 
was  arrested  by  the  iwllce  of  the  city  of 
Charleston,  charged  with  a  violation  of  sec- 
tion 548  of  the  city  ordinances,  with  refer- 
ence to  lotteries  and  games  of  chance.  Upon 
being  arraigned  before  the  recorder,  the  de- 
fendant demanded  a  trial  by  jury,  which  was 
refused.  The  defendant  then  appealed  to  the 
court  of  general  sessions,  on  the  ground  that 
there  was  error  on  the  part  of  the  recorder 
in  refusing  to  allow  him  a  trial  by  Jury.  The 
appeal  was  heard  by  his  honor,  Ernest  Gary, 
presiding  Judge,  who  reversed  the  Judgment 
of  the  recorder,  and  remanded  the  case  to 
that  court,  for  the  purpose  of  affording  the 
defendant  a  trial  by  Jury.  From  this  order 
of  hiB  honor.  Judge  Gary,  the  state  has  ap- 
pealed to  this  court,  on  Uie  ground  that  he 
erred  In  holding  that  defendants  in  the  po- 
lice court  of  the  city  of  Charleston  are  en- 
titled, when  charged  with  rlolations  of  city 
police  ordinances  and  r^ulatlons,  to  demand 
trials  by  jury,  that  the  right  to  trial  by  jury 
In  such  cases  In  said  police  court  of  the  city 
of  Charleston  is  secured  to  defendants  by  the 
laws  and  constitution  of  this  state. 

For  a  history  of  the  police  court  of  the  dty 
jf  Charleston,  see  the  opinion  of  this  court 
In  the  case  of  City  Council  v.  Brown,  20  S, 
B.  ea  In  1S78  (16  St  at  Large,  p.  467)  an 
act  was  passed  entitled  "An  act  to  define  and 
regulate  the  jurisdiction  of  the  police  court 
of  Charleston."  Section  1  of  said  act  Is  as 
follows:  "That  from  and  after  the  ratifica- 
tion of  this  act.  It  shall  be  the  duty  of  the 
recorder  of  the  city  of  Charleston  to  hold  the 
imlice  court  of  the  dty  of  Charleston,  hereto- 
fore held  by  the  mayor  of  Charleston,  and 
that  In  addition  to  the  power  and  authority 
already  by  law  Tested  in  the  recorder,  he 
shall  be  invested  with  all  the  power  and  au- 
thority heretofore  vested  In  the  mayor  as  the 
presiding  officer  of  the  police  court,  and  with 
all  the  powers,  authority  and  jurisdiction  of 
a  trial  Justice  of  this  state  In  criminal  mat- 
ters and  cases,  except  that  the  recorder  shall 
not  be  allowed  to  charge  or  receive  any  of  the 
fees  allowed  by  law  to  a  trial  Justice."  Sec- 
tion 2  is  as  follows:  "In  case  of  the  sickness 
or  other  unavoidable  absence  of  the  recorder, 
the  police  court  shall  be  held  by  one  of  the 
aldermen  of  the  city  of  Charleston,  or  by  one 
of  the  trial  Justices  of  Charleston  county,  as 
may  be  designated  by  the  mayor."  In  the 
case  of  City  Council  v.  Brown,  supra,  the 
court  says:  "The  recorder  tried  the  case  by 
reason  of  the  fact  ttiat  he  was  Invested  with 
all  the  *powers,  authority  and  Jurisdiction  of 
a  trial  Justice  of  this  state  in  criminal  mat- 
ters and  cases.'  As  the  recorder  tried  the 
case  under  the  powers  of  a  trial  justice  con- 
ferred upon  him.  It  foUows  necessarily  that 
the  defendant  hod  the  right  of  appeal,  which 
iB  Incidental  to  such  trial."  Another  incident 
of  such  a  trial  is  the  right  to  a  Jury.  The 


powers,  authority,  and  jurisdiction  of  a  trial 
Justice,  conferred  upon  the  recorder,  carried 
with  them  their  corresponding  rights  of  the 
prisoner  in  such  cases.  One  of  the  rights  of 
a  prisoner  charged  with  the  violation  of  an 
ordinance,  when  tried  before  a  person  clothed 
with  the  powers,  authority,  and  jurisdiction 
of  a  trial  justice.  Is  to  have  a  Jury  to  pass 
upon  his  Innocence  or  his  guilt.  Town  of 
Lexington  v.  Wise,  24  S.  C.  163;  Town  Coun- 
cU  v.  Ohhindt,  Id.  158;  State  v.  Wllllama,  40 
S.  C.  873,  10  S.  H.  5.  Section  20,  Code  Cr. 
Proc.,  provides  that  every  person  arrested 
and  brought  before  a  trial  justice  charged 
with  an  offense  within  his  jurisdiction  shall 
be  entitled,  on  dwnand,  to  a  trial  by  Jury. 
Although  the  question  presented  in  this  case 
was  not  Involved  In  the  case  of  City  Coun- 
cil V.  Brown,  supra,  the  principles  therein  an- 
nounced are  conclusive  of  this  case.  After  a 
careful  consideration  of  that  case,  this  court 
sees  no  reason  to  change  its  views  therein 
announced.  It  Is  fbe  Judgment  of  this  court 
that  the  order  of  the  circuit  court  be  af- 
firmed. 


(44  B.  C.  S74) 

WOODLBT  r.  TOWN  COUNCIL  OF  OLIO. 
(Supreme  Court  of  South  Carolina.    Jnly  10, 
1895J 

QUAXJFIOATJONB  07  VoTBRS— FbUALB  ScrrRAQE. 

The  general  assembly  has  power  to  per- 
mit adult  females  who  own  $100  worth  of  tax- 
able property  within  the  corporate  limits  of  ti 
town  to  Tote  at  an  election  to  decide  whether 
bonds  of  the  town  be  issued  to  procure  railroad 
extension. 

Petition  by  3.  M.  Woodley  to  enjoin  the 
town  council  of  Glto  from  Issaing  braids. 
Denied. 

T.  W.  BondUer,  for  petitioner,  a  P. 
Townaoid,  for  respondent 

POPE,  J.  This  Is  an  application  In  the 
original  Jurisdiction  of  this  court  tar  an  in- 
junction to  restrain  the  town  council  of 
Clio,  In  Bfarlborough  coun^,  in  this  state, 
from  Issuing  $4,500  of  the  bonds  of  said  cor- 
poration, to  procure  an  extension  of  the 
Latta  Branch  Railroad  to  the  said  town  of 
Clio,  under  the  authority  of  an  act  of  the 
general  assembly  entitled  "An  act  to  author- 
ize the  town  of  Clio,  in  Marlborough  county, 
to  issue  bonds  In  aid  of  the  Latta  Branch 
Railroad,"  approved  December  18,  1804,  and 
by  Its  terma  to  take  effect  immediately  upon 
Its  approval.  21  St  at  I^rge,  1068,  1069. 
An  order  was  issued  from  this  court,  on  the 
IQth  day  of  April,  1895,  requiring  the  said 
town  council  <yt  Clio  to  show  cause  before 
this  court,  at  11  o'clock  a.  m.,  on  the  ITth 
day  of  April,  1895,  why  such  injunction 
should  not  issue.  The  grounds  In  the  peti- 
tion why  the  injunction  should  Issue,  were 
because  the  said  town  council  of  CUo  had 
already  had  an  election  held  In  pursuance 
of  the  terms  of  said  act,  wherein  a  ma^wity 
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of  tbe  Voters  had  authorized  the  Issue  of 
the  bonds  Id  question,  and  said  town  coun- 
cil were  about  to  issue  said  bonds,  but  the 
petitioner  urged  that  said  election  was  In- 
Talid,  because  females  who  were  adults,  and 
who  owned  $100  worth  of  taxable  property 
In  said  town,  were  allowed  to  vote  at  said 
electlMi;  and  because,  by  the  terms  of  said 
act.  In  tbe  eTent  tbe  Latta  Branch  Kail  road 
Con^ny  declines  to  extend  Its  road  to  the 
town  of  Clio,  said  town  council  Is  authorized 
to  use  said  bonds  to  procure  some  other 
railroad  to  extend  Its  road  to  said  town  of 
Gilo,  the  said  town  council  of  Clio  Is  au- 
thorised to  use  said  $4,500  in  bonds  to  pro- 
care  some  other  railroad  than  the  Latta 
Branch  Ballroad  Company  to  extend  Its  road 
to  said  town  of  Gilo.  In  tbe  return  of  re- 
Bpratdehts,  they  set  up  the  facts  tbat  the 
electltm  was  duly  conducted  as  reoQired  In 
every  particular,  and  tbat  the  tect  tbat  adult 
females  who  owned  |100  worth  of  taxable 
property  within  the  cmrpotate  limits  of  said 
town  of  Clio  were  allowed  to  Toto  at  such 
riectiou  did  not  r&a&et  ssAd.  election  void; 
and,  fnrdber,  that  there  was  no  purpose  on 
the  part  of  the  respondents  to  use  tbe  bonds 
for  any  other  purpose  than  that  Indicated 
In  the  tiUe  to  said  act;  and  therefore  prayed 
that  the  rule  be  discharged.  We  will  brief- 
ly notice  the  grounds  of  objection. 

1.  Should  such  female  and  adult  who  owns 
$100  worth  of  taxable  property  within  the 
corporate  limits  of  the  town  of  CUo  be  en- 
titted  to  TOte  when  she  was  so  authorised 
under  tbe  act  of  the  general  assonbly  of  this 
state?  This  Is  no  longer  an  open  question 
In  this  state.  This  court  held  In  Wilson  t. 
City  Council,  39  S.  C.  897,  17  S.  B.  885,  that 
an  act  similar  In  Its  provisions  on  this  point 
was  in  pursuance  of  tiie  power  vested  in  the 
general  assembly,  and  this  decision  was  ap- 
proved In  a  sulwequent  suit  between  the 
same  parties.   Id.,  40  S.  C.  290, 18  S.  E.  702. 

2.  Should  the  town  council  of  Clio  be  al- 
lowed, if  they  should  ever  wish  to  do  so,  to 
apply  the  $4,500  to  obtain  a  railroad  con- 
nection of  any  railroad  company  by  an  ex- 
tension  of  Its  road  to  Clio,  other  than  the 
lAtta  Branch  Ballroad?  This  questicm  Is 
purely  speculative.  It  will  be  time  enousb 
to  consider  it  when  such  an  event  occurs. 
However,  we  may  say.  In  passing,  that  we 
see  no  ground  to  assail  the  act  in  question  on 
this  score.-  The  Injunction  must  be  denied. 

A  previous  order  was  Issued  denying  the 
injunction,  and  this  oplnton  is  rendered  in 
support  of  such  order  already  passed. 


W  S.  C.  SET) 

STATB  V.  WALLACB. 
(Supreme  Court  of  South  Carolina.    July  8, 
1895.) 

Ijabckkt  —  BviDBKCB  —  Afpsal  —  Rbvibw  —  Im- 

PBICHMBKT  07  IVrrHBSS. 

1.  On  a  trial  for  larcfmy,  when  tbe  prop- 
irty  sudea  was  found  In  the  poBBesaion  of  a  wit- 


ness for  the  state,  it  was  error  not  to  allow  de- 
fendant in  cross«xamiaation  to  show  that  the 
witness  was  also  in  possession  of  similar  stolen 

property. 

2.  An  exception  which  only  raises  an  ab- 
stract legal  proposition  will  not  he  considered  on 

appeal. 

3.  On  a  criminal  trial  it  is  error  to  rule  tliat 
the  only  way  to  discredit  a  witness  for  the  state 
is  to  put  witnesses  on  the  stand  to  prove  that  he 
Is  not  worthy  of  belief. 

4.  Bxceptions  to  disconnected  portions  of  a 
charge  will,  on  appeal,  be  considered  in  con- 
nection with  the  wQole  charge. 

5.  Exceptions  to  a  charge  regarding  good 
character  will  not  be  considered  on  appeal,  when 
there  was  no  evidence  as  to  good  character. 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;  Adricb,  Judge. 

John  Wallace  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed. 

NldudlB  &  Jones,  for  appellant,  O.  L. 
Scbumpert,  for  tbe  Statew 

GART,  J.  The  defendant  was  Indicted  of 
grand  larceny  at  the  January,  1806,  term  of 
the  court  of  general  sessions  for  Spartan- 
burg county.  Tlie  stolen  property  consisted 
of  a  buggy,  harness,  and  lap  robe,  the  prop- 
erty of  R.  D.  Blowers,  which  was  alleged  to 
have  been  stolen  In  September,  1893.  In  No- 
vember, 1894,  the  stolen  proper^  was  found 
in  the  possession  of  one  Hasting  Olst,  the 
brother-in-law  of  Wallace.  Gist  said,  at  first, 
that  It  belonged  to  his  mother,  lizzie  Olst; 
afterwards  he  said  it  belonged  to  John  Wal- 
lace. Lizzie  Gist  at  first  claimed  tbe  proi»- 
erty,  but  afterwards  said  it  belonged  to  Wal- 
lace. In  his  examination,  HastUig  Gist  said 
tbat  his  mother  had  another  buggy.  On  cross- 
examination,  defendant's  counsel  asked:  "Q. 
Where  did  yonr  mother  get  that  second  bug- 
gy you  say  she  had  ?  A  She  got  it  from  Chris 
Gossett  Q.  Isn't  that  the  buggy  tbat  Mr. 
Blowers  arrested  Chris  Gossett  about,  or  com- 
promised with  bim?  A  Do  which?  Q.  Isnt 
thatthe  buggytbatMr.BlowersarrestedCbris 
Gossett  for?  The  Solicitor:  That  la  Incom- 
petent Mr  NlchoUa:  We  wish  to  show  tbat 
this  man  Chris  Gossett  was  in  Mr.  Blowers' 
employment,  and  in  the  business  of  stealing 
buggies.  The  Solicitor:  With  John  Wallace? 
We  will  admit  that  By  the  Court:  Yon  may 
examine  him  about  tills  particular  buggy 
Wallace  is  charged  with  stealing  now,  not 
some  other  buggy.  If  you  can  make  him 
parUceps  crlmlnls—  Mr.  Nlcholls:  This  man 
is  the  man  that  was  found  with  the  stolen 
goods,  and  he  Is  trying  to  shift  it  off  on  some- 
body else.  Tbat  Is  our  view  of  it  and  we 
think  we  can  make  him  admit,  himself,  prob- 
ably, that  they  got  another  buggy  from  Mr. 
Blowers  through  this  same  person.  The  So- 
licitor: Grant  that  he  did,— grant  that  be  got 
another  buggy,  and  another,  and  another; 
tbat  has  nothing  to  do  with  the  case.  We  are 
trying  Mm  for  stealing  a  particular  buggy. 
Mr.  Nlcholls:  I  think  It  would  tend  to  dis- 
credit this  witness  to  show  tbat  he  had  been 
buying  buggies  at  another  time.  By  the 
Court:  It  that  is  your  purpose,  the  proper 
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way  Is  to  put  witnesseB  on  the  stand  to  prove 
that  be  Is  not  worthy  of  belief.  Mr.  Ntcbcdls: 
Does  your  honor  rule  that  we  cannot  ask  him 
any  question,  while  he  would  not  be  bound- 
to  answer,  the  answer  to  which  would  tend 
to  discredit  him?  By  the  Court:  If  a  ques- 
tion Is  asked  which  Is  Irrelevant  and  objected 
to,  of  course  I  will  have  to  hold  that  It  Is  Ir^ 
relevant,  because,  even  If  he  were  to  refuse  to 
answer  an  Irrelevant  question,  or  answer  an 
irrelevant  question  falsely,  you  coxild  not 
predicate  a  charge  of  perjury  upon  It  A  con- 
viction of  perjury  would  have  to  be  upon 
some  question  material  to  the  case.  If  It  Is 
immaterial,  yon  could  not  convict  bim.  Mr. 
NIcholls:  I  would  like  to  ask  him  if  he  did 
not  get  this  second  buggy.  By  the  Court: 
Ton  may  ask  bim.  I  suppose  the  aoUdtor 
will  object.  Q.  Didn't  you  get  this  last  bnggy 
from  Chris  Oossett?  The  Solicitor:  1  object 
By  the  Court:  I  cannot  Bee,  so  far,  the  rele- 
vancy of  that  second  buggy  transaction,  as 
the  defendant  Wallace,  la  not  charged  with 
stealing  it  Subject  to  letting  it  come  in  If  I 
can  be  shown  tbe  relevancy  hereafter,  I  must 
sustain  the  solicitor's  obJectlMi." 

Appellant's  first  exception  la  as  follows: 
"That  his  honor  erred  in  refusing  to  allow 
defendant  to  show  that  Hasting  Gist  and  his 
iut)ther.  In  whose  possession  the  stolen  buggy 
was  found,  had  bought  anotber  stolen  buggy 
from  Chris  Oossett  who  had  tbe  custody  of 
Mr.  Blowers'  buggy."  The  stolen  property 
was  found  In  the  pcMisession  of  Hasting  Olst 
The  theory  of  tbe  defense  was  that  Hasting 
Gist  and  bis  mother  were  participes  crlminls 
with  Chris  GoBsett  and  that  he  had  stolen 
the  property  from  Mr.  Blowers.  Tbe  object 
of  the  defense  in  cross-examining  Hasting 
<Tist  was  to  show,  by  circumstantial  evidence, 
tliat  the  possession  of  the  stolen  property  by 
Hasting  Gist  was  directly  connected  with  tbe 
larceny.  If  the  testimony  had  shown  that 
Hasting  Gist  and  his  mother  had  been  in  un- 
lawful possession  of  the  other  buggies  deliv- 
ered to  them  by  Chris  Oossett  which  be  had 
stolen  from  Mr.  Blowers,  it  would  have  tend- 
ed to  throw  light  upon  and  explain  the  pos- 
session of  the  property  alleged  to  bave  l>een 
stolen  by  the  defendant  Testimony  as  to 
their  guilt  would  have  tended  to  exculpate 
Ulni.  Tbe  circuit  Judge  was  therefore  In  er^ 
ror.  and  this  exception  Is  sustained. 

The  second  exception  is  as  follows:  "That 
Ills  honor  en'ed  In  ruling  and  holding  that 
the  defeodaut's  counsel  could  not  ask  the 
state's  witness  Hasting  Oist  questions  the 
iiuswer  of  wbk-h  nilfiht  tend  to  discredit  liltn." 
The  following  appeal's  In  the  case:  "Mr. 
NIcholls:  Does  your  honor  rule  that  we  can- 
not ask  bim  any  question,  while  he  would 
not  be  bound  to  answer,  tbe  answer  to  which 
would  tend  to  discredit  him?  By  the  Court: 
If  a  question  is  asked  which  is  Irrelevant 
and  objected  to,  of  course  I  will  h&ve  to  hold 
that  It  Is  irrelevant,  because  even  If  be  were 
to  refuse  to  answer  an  irrelevant  queBtion, 
or  answer  au  In^vant  queatton  falselyt  you 


could  not  predicate  a  charge  of  perjnry  upon 
It  A  conviction  of  perjury  would  bare  to  be 
upon  some  question  material  to  tbe  case.  If 
It  Is  immaterial,  you  could  not  convict  bim." 
Tbe  exception  does  not  complain  of  en*or  oa 
the  part  of  the  presiding  Judge  in  refusln£ 
to  permit  the  witness  to  answer  a  spedflc 
question.  Tbe  question  asked  to  discredit  the 
witness  might  liave  been  wholly  inadmissible, 
and  there  would  have  been  no  error  on  the 
part  of  the  circuit  Judge  In  refusing  to  allow 
the  witness  to  answer  tltem.  The  exceptloa 
only  raises  an  abstract  legal  question.  Fur- 
thermore,  the  presiding  Judge  did  not  make  a 
direct  ruling  upon  the  question.  Thfa  excep- 
tion is  overruled. 

The  third  exception  is  as  follows:  "That 
his  honor  erred  in  ruling  and  holding  that 
the  only  way  to  discredit  a  witness  for  the 
state  was  to  put  witnesses  on  the  stand  to 
prove  that  be  Is  not  worthy  of  belief."  In 
this  there  was  error.  One  of  the  most  ef- 
fective modes  of  discrediting  a  witness  la  by 
cross-examination.  The  distinction  between 
the  character  and  tbe  credit  of  a  witness  is 
pointed  out  in  the  case  of  Chapman  v.  Cool^, 
12  Rich.  654.  This  exception  is  sustained. 

The  fourth  and  fifth  exceptions  are  as  fol- 
lows: "That  his  honor  erred  in  virtually 
charging  the  Jury  that  they  might  disregard 
the  rules  of  law  and  evidence,  and  'if  the 
witness  Impress  you  with  tbe  Idea  that  that 
man  stole  that  property,  say  so  by  a  verdict 
of  guilty.' "  "That  his  honor  erred  In  aasum- 
Ing  and  indicating  to  the  Jury  that  defendant 
was  not  only  charged  with  a  crime  against 
the  state,  but  was  one  of  those  persons  who 
have  violated  its  laws."  These  portions  of 
his  lienor's  charge,  when  considered  In  con- 
nection with  the  whole  charge,  show  that  the 
exceptions  cannot  be  sustained. 

The  sixth  exception  la  as  follows:  **In 
charging  the  Jury  in  substance  that  good 
character  could  only  have  weight  In  doubtful 
cases,  and  then  only  such  welgbt  as  a  Jury 
saw  fit  to  give  It"  It  nowhere  appears  In 
the  case  that  any  testimony  was  Introduced 
as  to  good  character.  There  Is  therefore  noth- 
ing upon  which  to  predicate  this  exception, 
and  it  Is  overruled.  It  Is  the  Judgment  of  this 
court  that  the  Judgment  of  tbe  circuit  court 
be  reversed,  and  a  new  trial  granted. 


(u  s.  o.  tat 
BROWN  V.  H1U>WN  et  at 

(Supmine  Court  of  South  Carolina.   July  10^ 
1885J 

RssciasioN  or  Deed— Fraud  and  Unoua  Influ- 
BSCB— Sdit  bt  Graxtor'b  HaiRB— Bukdh 
op  Paoor — Limitations. 

1.  A  deed  by  a  liusbsnd  to  a  wife  conveying 
to  her  In  fee  a  one-third  interest  in  land  for  her 
support  and  maintenance  ia  baaed  on  a  sufficient 
coQflideratlon  as  against  an  attack  by  his  heirs. 

2.  A  grantor  cannot  impeach  his  deed  on  the 
sole  ground  that  it  was  without  consideration. 

3.  The  burden  of  proof  is  tm  tlie  heinj  of  a 
husband  who  attacked  a  deed  by  bim  to  his  wifo 


Digitized  by  Google 


8. 


SBOWK  V.  BBOWN. 


u  harlng  been  obtained  bj  mdne  inflimuie  and. 
dnreM. 

4.  An  action  bj  hrin  to  set  aside  a  deed 
of  their  anceetor  aa  obtained  by  fraad  will  not 
Ue  nnlcss  commenced  wttbin  riz  rears  after  the 
ancestor  had  snfficient  information  to  pnt  falm 
on  IngDirjr  as  to  the  way  in  which  the  deed  was 
obtained. 

5.  The  costs  are  In  ^  discretion  of  ttie 
coart  in  an  equity  case. 

Appeal  from  common  pleas  clrcnlt  fMmrt  of 
Newberry  coun^;  Fraser,  Judge. 

Action  by  Frances  C  Brown  against  George 
D,  Brown  and  another  to  have  set  apart  an 
Interest  In  certain  lands  owned  by  her  de- 
ceased husband.  From  a  Judgment  for  ptaln- 
tlff,  defendants  appeaL  Affirmed. 

M.  A.  Carlisle,  for  appellants.  Jotanstme 
ft  Cromer,  for  respondent 

GAItt,  A.  A^J.  The  plaintiff  in  the  case, 
Frances  C.  Brown,  commenced  an  action  on  the 
7th  day  of  October,  1802,  against  the  defend- 
Bnts,  George  D.  Brown  and  Luclnda  C.  Mose- 
ley,  for  the  purpose  of  having  certain  real 
estate,  In  which  her  deceased  husband,  J.  W. 
R.  Brown,  owned  an  interest  at  the  time  of 
his  death,  set  apart  to  h^.  The  husband. 
Brown,  died  intestate  on  the  25th  day  of  Au- 
gust, IHUI,  leaving,  htm  surviving  as  his  only 
Iieirs  at  law,  and  entitled  to  distribution  of 
Us  estate,  his  wife,  the  plahitlft,  Frances  O. 
Brown,  and  his  brother,  the  defendant  George 
T>.  Brown,  and  his  sister,  the  defendant  Lu- 
clnda O.  Moseley.  Tne  plalntlCT,  in  her  com- 
plaint, alleges  that  on  the  25th  day  of  May, 
18S3,  her  husband.  J.  W.  B.  Brown,  granted 
and  conveyed  to  her  absolutely  In  fee  simple 
a  one-third  Interest  in  the  tract  of  land  herein 
sought  to  be  partitioned,  and  prays  that  the 
same  may  be  set  apart  to  her.  The  answer 
of  the  defendants  denies  the  execution  of  this 
deed  of  conveyance,  alleges  that  the  same 
was  without  consideration,  and  assails  It 
affirmatively  upon  the  ground  that  it  was 
procured  by  the  plaintiff  first  abandoning 
the  home  of  her  husband,  and  then,  while 
living  separately  from  him,  by  means  of  du- 
ress, threats,  and  promises  to  return  home, 
extorted  from  him  the  execution  of  the  al- 
lied conveyance,  and  that,  by  reason  of  said 
abandoning  of  her  husband's  home  and  the 
said  duress,  threats,  and  promises  to  return, 
the  said  J.  W.  K.  Brown  was,  for  the  sake 
of  peace  in  his  family,  forced  to  make  the 
•aid  conveyance,  the  same  being  without  even 
love  or  affection  or  any  other  consideration, 
and  th^fore  invalid,  void,  and  of  no  effect  in 
law.  The  plaintiff,  In  her  reply,  denies  each 
and  every  allegation  of  new  matter,  and 
pleads  the  statute  of  limitations,  In  the  words 
"that,  If  there  evei  existed  any  right  to  avoid 
the  plaintiff's  deed  on  the  grounds  of  duress 
or  undue  influence,  It  occurred  more  than  six 
years  before  this  action  was  begun."  At  the 
Norember  term,  1894,  of  the  court  of  common 
pleas  for  Newberry  county,  the  follovring  is- 
sue was  submitted  to  the  Jury:  "Is  the  deed 
set  out  In  the  complaint  a  valid  and  effectual 


conveyance  of  the  estate  which  It  purports  to 
convey?"  After  hearing  the  testimony  In 
the  cause,  and  under  the  charge  of  the  presid- 
ing Judge  (the  Honorable  T.  B.  Fraser),  the 
Jury  answered  the  said  issue  In  the  affirma- 
tive; and  the  presiding  Judge  rendered  a  de- 
cree in  which  he  concurred  In  the  finding  of 
the  Jury,  and  held  that  the  plaintiff  was  enti- 
tled to  have  set  apart  to  her  a  one-third  In- 
terest and  estate  In  the  lands  described  In  the 
complaint,  less  certain  parcels  which  had 
been  alienated  In  the  lifetime  of  the  plaintiff's 
said  husband.  The  decree  further  provided 
that  the  defendants  pay  the  costs  of  the  action 
occurring  upon  the  said  Issue  raised  by  their 
answer,  together  with  the  witnesses'  fees  and 
the  costs  of  taking  testimony  on  said  Issue; 
that  the  rest  of  the  costs  be  paid  by  the  plain- 
tiff and  the  estate  of  J.  W.  R.  Brown,  one- 
third  th^eof  by  the  former,  and  two-thirds  by 
the  latter. 

The  defendants  have  appealed  to  this  court, 
upon  the  following  exceptions:  (1)  "That  the 
words  'support  and  maintenance  of  the  wife' 
is  a  sufficient  consideradon  expressed  In  the 
deed  by  which  the  land  in  question  was  con- 
veyed by  the  husband  to  the  wife."  (2)  "That 
the  seal  of  the  deed  itself  was  prima  fade  evi- 
dence of  consideration,  and.  If  no  consideration 
is  expressed  in  the  deed  at  all,  that  the  seal 
will  be  sufficient  consideration."  (3)  "That  the 
burden  of  proof  when  the  deed  was  made  by 
the  husband  to  the  wife,  and  was  attacked  on 
the  ground  of  undue  influence  and  duress  ex- 
ercised by  the  wife,  was  upon  the  defendants, 
heirs  at  law  of  the  husband,  who  attacked 
the  deed."  (4)  "That  the  statute  of  limita- 
tions for  six  years  ran  against  the  defendants 
from  the  time  that  J.  W.  R,  Brown,  the  hus- 
iHind,  had  notice  of  all  the  circumstances  of 
the  deed,  or  the  discovery  of  fraud  by  him." 
OS)  "The  presiding  Judge  erred  in  decreeing 
that  the  defendants  should  pay  the  costs  of 
the  trial  of  the  Issues  raised  In  their  answer^ 
and  as  set  fwth  in  the  decree." 

As  the  first  two  exceptions  rebate  to  the 
same  subject-matter  (the  consideration  of  tha 
deed),  they  wiU  be  considered  together.  The 
charge  of  the  presiding  Judge  upon  which 
these  two  exceptions  are  based  is  In  the  fol- 
lowing words:  "Deeds  usually  run  in  consld- 
6ratlon  of  natural  love  and  affection,  or  In 
consideration  of  so  much  money,  or  in  consid- 
eration of  so  much  property,  of  land,  or  con- 
sideration of  something  -^Ise,  some  valuable 
consideration;  but  I  take  it,  and  instruct  you, 
that  a  deed  like  this,  when  the  consideration 
la  stated  to  be  for  the  support  and  mainte- 
nance of  the  wife,  is  sufficient  consideration. 
The  seal  itself  Is  prima  facie  evidence  of  con- 
sideration, and,  If  no  consideration  is  ex- 
pressed in  the  deedac  ail,  that  seal  will  be  suf- 
ficient" In  this  charge,  we  think,  there  was 
no  error.  The  verdict  of  the  Jury  upon  the 
Issue  submitted  to  them,  and  the  concurrence 
In  their  finding  of  the  presiding  jud^re.  sitting 
as  chancellor,  has  certainly  established  the 
fact  that  the  deed  in  question  Is  a  genuine 
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Instrument,  which  3.  W.  R.  Brown,  the  hus- 
band of  the  plalDtlff,  In  bis  lifetime,  duly 
signed,  sealed,  and  delivered  to  her.  Having 
thus  executed  the  deed  with  all  these  formali- 
ties. It  would  not  lie  in  his  mouth,  nor  would 
he  be  permitted,  If  alive,  to  Impeach  his  deed 
under  seal,  on  the  sole  groimd  tbati  it  was 
without  consideration.  It  was  binding  on 
him,  lu  the  absence  of  fraud  or  collusion;  and 
these  defendants,  who  claim  through  him  as 
his  heirs  at  law,  could  acquire  no  higbv 
equity  nor  any  greater  rights  in  the  premises 
than  their  Intestate.  As  the  circuit  Judge  now 
very  porperly  charged  the  jury,  "these  de- 
fendants stand  in  the  shoes  of  J.  W.  R. 
Brown."  The  law  of  nudum  pactum  Is  lnaj;>- 
pllcable  to  Instraments  under  seal.  The  very 
fact  of  having  a  seal  attached  imports  a  con- 
sideration. See  Carter  v.  King,  11  Rich.  Law, 
133.  lo  that  case  the  question  Is  pertinently 
a^ed:  "How  could  any  deed  of  gift  or  cove- 
nant to  stand  seised  ever  prevail  If  the  Want 
of  valuable  consideration  which  renders  a 
parol  promise  void  would  avail  to  defeat  a 
speciality?"  Besides, the  husband  Is  bound  In 
law  as  well  as  tn  morals  to  maintain  and  sup- 
port the  wife,  and  after  his  ability  to  provide 
a  support  for  the  wife  has  become  Impaired 
(as  Is  charged  In  this  case)  by  being  addicted 
to  the  habit  of  strong  drink,  we  can  see  no 
reason  why  he  should  not  be  permitted  to 
deed  to  the  wife  an  interest  in  his  real  estate, 
and  thereby  enable  her  to  earn  for  herself 
that  support  which  the  law  enjoins  upon  the 
huslHind.  For  the  foregoing  reasons,  the 
first  and  second  exceptions  are  overruled. 

Tbei  rule  of  law  which  governs  In  the  third 
exception  is  stated  by  Mr.  Wharton  In  his 
worl£  on  Evidence  (volume  1,  S  356),  and  Is  as 
follows:  "l^at  he  who  In  a  court  of  justice 
undertakes  to  establish  a  claim  against  an- 
other, or  to  set  up  a  relase  from  another's 
claim  against  himself,  must  produce  toe  proof 
necessary  to  make  good  bis  contention.  This 
proof  may  be  either  "affirmative  or  negative 
Whatever  it  Is,  it  must  be  produced  by  the 
party  who  seeks  forenslcally  either  to  es- 
tablish or  to  defeat  a  claim.  It  makes  no 
difference,  therefore,  whether  the  actor  is 
plaintiff  or  defendaLt  so  far  as  concerns  the 
burden  of  proof.  If  he  undertakes  to  make 
out  a  case,  whether  affirmative  or  negative, 
this  case  must  be  made  out  by  him,  or  Judg- 
ment must  go  against  him.  •  •  •  If  there 
Is  a  case  made  out  against  a  defendant  on 
which,  If  the  plaintiff  should  close,  a  Judgment 
would  be  sustained  against  the  defendant, 
then  the  defendant  has  on  him  the  burden  of 
proving  a  case  by  which  the  plalntlfTs  case 
will  be  defeated."  In  our  own  case  of  Pool 
V.  Dial.  10  S.  G.  445,  the  rule  is  thus  stated: 
"The  general  rule  upon  questions  of  this  kind 
Is  that.  If  a  contract  la  regular  on  Its  face,  the 
burden  of  proof  is  on  those  who  assail  such 
regularity."  Testing  this  exception  by  the 
above  rules,  we  see  no  force  In  this  ground  of 
appeal,  and  the  same  Is  therefore  overruled. 

With  regard  to  the  fourth  exception,  It  may 


be  better  to  state  what  the  circuit  judge  did 
charge  the  Jury  on  the  subject  of  the  statute 
of  limitations.  He  charged:  "A  man  has  six 
years  from  the  discovery  of  fraud  to  attack 
that  fraud,  to  attack  the  deed  for  fraud,  six 
years  from  the  time  he  discovers  It;  that  is. 
six  years  from  the  time  he  knows  or  has  Buf- 
flclent  information  to  put  him  on  Inquiry  as  to 
the  facts  which  constitute  the  fraud.  Well,  If 
Brown,  the  deceased,  knew  what  he  was  doing 
when  be  made  that  deed,  or  had  notice  of  all 
tile  circumstances  of  that  deed,  then  the  statute 
of  limitations  ran  out  at  the  end  of  six  years, 
and  he  coiild  not  commence  an  action,  nor  those 
who  come  after  him,  because  the  heirs  at  law 
stood  In  his  shoes."  The  propositions  of  law 
embraced  In  this  charge  are  fully  sustained  by 
the  cases  of  Beck  v.  Searson,  8  Rich.  E>i.  130, 
and  Kirksey  v.  Keith,  11  Rich.  Kq.  33.  The 
fourth  exception  Is  likewise  overruled. 

The  fifth  and  last  exception  charges  error 
on  the  part  of  the  circuit  Judge  In  decreeing 
that  the  defendants  should  pay  the  costs  of 
the  trial  of  the  Isfue  raised  In  their  answeis. 
and  as  set  forth  In  the  decree.  Tbiu  court 
has  so  often  considered  this  qu^tlon,  and 
there  being  a  long  and  unbroken  current  of  au- 
thorities on  the  subject,  we  do  not  feel  that  it 
is  necessary  to  enter  Into  a  lengthy  discussion 
of  the  law  on  that  subject  In  an  equity 
cause  the  costs  are  In  the  discretion  of  the 
court.  Winsmlth  v.  Winsmlth.  15  S.  O.  612: 
Childs  V.  Frazec.  15  S.  C.  611;  Bratton  v.  Maa- 
sey,  18  S.  O.  559;  Lake  v.  Shumate  20  S.  C. 
34;  Scott  V.  Alexander,  23  S.  O.  126.  In  this 
case  we  fail  to  see  any  abuse  ot  that  discre- 
tion. The  fifth  exception  Is  fherefore  ovbt- 
ruled. 

The  Judgment  of  this  court,  therefore,  is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed.' 


(44  S.  O.  40« 

McCHADT  V.  JONES  et  al. 
(Supreme  (Tourt  of  South  Carolina,  July  15, 
1895.) 
Limit  ATiOKB — Istbrebt. 

1.  The  caose  of  action  in  favor  of  an  In- 
dorser  against  a  prior  accommodation  indorser. 
for  money  paid  in  satiafaction  of  a  note  after  de- 
fault, accmea  when  the  payment  is  made,  and 
not  at  the  time  his  liability  attaches. 

2.  An  indorser  who  has  paid  a  note  on  de- 
fault is  entitled  to  Intarest  only  on  the  amount 
paid  from  the  date  of  payment  to  that  of  verdict. 

Appeal  frcHD  cwnmon  pleas  circuit  court  of 
Richland  county;  Fraser,  Judge. 

Action  by  Edward- McGrady  against  Jtmes 
and  Robertson,  as  accommodation  indorsers 
on  a  i»x>missory  not&  From  a  Judgm«it 
for  plaintiff,  d^oidanta  appeaL  AfBttned  on 
remittitur. 

Robt  W.  Shand,  for  appellants.  Obear  ft 
Douglass,  tor  respondent 

McIYBR,  O.  J.  On  the  20th  of  January. 
1886.  W.  R.  Davie  made  his  promissory  note, 
whereby  he  promised  to  pay,  60  days  after 
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said  date,  to  himself  or  order,  at  the  office  of 
Boddy  &  Sod.  bankers,  the  sum  of  $520.41, 
the  note  containing  these  additional  words: 
*^f  not  paid  at  maturity.  Interest  thereafter 
at  the  rate  of  ten  per  cent  per  annum  until 
the  wh(^e  Jb  paid."  This  note  was  thereaf- 
ter  Indorsed  on  the  same  day  by  the  follow* 
Ing  parties,  In  the  following  order:  W.  R. 
DaTle,  Jones  &  Robertson,  and  Edward  Mc- 
Crady;  and  the  note  was  discounted  Roddy 
&  Son  for  W.  R.  Davte.  On  the  10th  of  Sep- 
tember, 1887,  the  i^alntlff  paid  this  note  to 
Roddy  &  Son,  and  on  the  1st  of  Febroary, 
1893,  this  action  was  commenced  to  recorer 
the  amount  thereof.  The  only  defense  re-- 
Ued  upon  at  the  trial  was  the  statute  of  limi- 
tations, the  defendants  claiming  that  they 
were  accommodation  indorsers,  as  to  which 
there  was  some  conflict  of  testimony.  The ' 
circuit  Judge  was  requested  to  clivge  that  if 
the  Jury  find  that  the  defendants,  Jones  &. 
Robertson,  were  only  accommodation  indors- 
ers, and  that  more  tlian  six  years  elapsed 
after  the  maturity  of  the  note  before  this  ac- 
tion was  commenced,  then  the  statute  of 
limitations  is  a  bar  to  the  action.  The  cir- 
cuit Judge  declined  so  to  charge,  and,  on  the 
contrary,  instructed  the  Jury  that  It  makes 
no  difference  whether  the  defendants  were 
accommodatlou  Indorsers  or  not,  for,  ev«i  If 
they  were,  the  statute  of  limitations  did  not 
commence  to  run.  In  tavor  of  defendants, 
against  the  claim  of  the  plaintiff,  until  he 
paid  the  money  due  on  the  note  to  the  hold- 
ers thereof;  and,  this  having  been  done  with- 
in six  years  before  the  action  was  com- 
menced, the  plaintiff's  claim  Was  not  barred 
by  the  statute  of  limitations.  He  also  In- 
stmcted  the  Jury  as  follows:  "The  defend- 
ants are  liable  for  the  amount  of  the  note 
and  Interest  The  complaint  demands  Int^- 
eat  on  the  whole  amount  paid  by  McOrady, 
¥S89.76,  wlt^  Interest  from  date  of  payment 
The  paper  draws  Intact  at  ten  per  cent  on 
Its  face.  I  think  he  is  entitled  to  the  note 
and  Interest  at  ten  per  cent  from  the  time 
of  tne  payment  on  the  original  amount  of 
the  note,  $589,  and  Interest  <m  ^20.41,  from 
the  19th  S^tember,  1887;  that  is,  when  paid. 
So  much  as  he  has  paid  aa  Interest  does  not 
draw  Interest  now."  (Note.  It  will  be  ob- 
serred  that  there  Is  a  slight  discrepancy  be- 
twe«i  the  date  of  the  payment  made  by  Mc- 
Crady  as  stated  In  the  case  and  as  stated  In 
the  Judge's  charge;  the  date  stated  In  the 
case  being  the  10th  of  September,  1887,  while 
In  the  Judge's  charge  the  date  is  given  as  the 
19th  September,  1887;  but  we  do  not  see  that 
this  discrepancy  affects  the  question  in- 
volved.) The  Jury  rendered  a  verdict  In  fa- 
vor of  the  plaintiff  for  $938.10;  and,  Judg- 
ment having  been  entered  thereon,  the  de- 
fradanta  appealed  upon  the  sev^ul  grounds 
set  out  In  the  record,  which  need  not  be  set 
forth  here,  aa  they  raise  but  two  questions: 
(1)  Whether  there  was  error  In  ovmnling 
the  plea  of  the  statute  of  limitations;  (2) 
whether  thoe  was  error  In  the  instructions 


t».  JONES. 

given  to  the  Jury  as  to  the  Interest  which 
plaintiff  was  entitled  to  recover. 

While  It  is  true,  as  has  been  stated,  that 
there  was  a  conflict  of  testimony  as  to 
whether  the  defendants  were  mere  accom- 
modation indorsers  or  Indorsers  for  value, 
yet,  under  the  view  taken  by  the  circuit 
Judge,  upon  which  he  based  his  Instructions 
to  the  Jury,  It  Is  but  fair  to  the  appellants  to 
assume,  for  the  purpose  of  inquiry,  that  they 
were  accommodation  Indorsers;  and  we  shall 
proceed  ui>on  that  assumption.  It  seems  to 
be  conceded  that  we  have  no  case  In  this 
state  precisely  In  point,  and  It  would  appear 
from  the  argument  of  counsel  that  the  au- 
thorities elsewhere  are  conflicting.  We  must 
therefore,  base  our  conclusions  upon  infer- 
ences drawn  from  what  we  regard  as  well 
settled  upon  legal  principles.  It  Is  well  set- 
tled that,  when  question  arises  as  to  whether 
an  action  Is  barred  by  the  statute  of  limita- 
tions, the  primal  inquiry  Is,  when  did  the 
cause  of  action  accrue?  Accordingly,  the 
Code  provides  (section  94):  "Civil  actions  can 
only  be  commenced  within  the  periods  pre- 
scribed in  this  title,  after  the  cause  of  ao- 
tion  shall  have  accrued."  So  that  the  prac- 
tical inquiry  In  this  case  Is,  when  did  the 
plaintiff's  cause  of  action  against  the  de- 
fendants accrue?  If  it  accrued  at  the  ma- 
turity of  the  note,  then,  clearly,  the  action 
was  barred  by  the  statute,  for  it  was  not 
commenced  within  six'  years  from  that  date. 
But  If  the  cause  of  action  did  not  accrue 
until  the  payment  of  the  amount  due  on  the 
oote,  then  it  Is  equally  clear  that  the  action 
was  not  barred,  as  it  was  commenced  within 
six  years  from  ithe  date  of  such  payment 
whethw  the  correct  date  of  the  payment  be 
the  10th  or  the  19th  of  September,  1887.  We 
confess  that  we  are  unable  to  perceive  how 
It  can  with  any  propriety  be  said  that  a 
cause  of  action  accrued  to  the  plaintiff 
against  the  defendants  at  the  maturity  of 
the  note,  for  he  had  not  then  paid  the  note; 
and,  while  the  defendants  may  have  vio- 
lated their  obligation  to  pay  the  note  at  ma- 
turity, yet  such  violation  afforded  no  cause 
of  action  to  the  plaintiff,  but  only  to  the  then 
holder  of  the  note;  The  test  of  this  Is  that 
If  the  plaintiff  had,  at  the  maturity  of  the 
note,  commenced  an  action  against  the  de- 
fendants, his  action  would  have  necessarily 
failed,  because  no  cause  of  action  had  then 
accrued  to  him.  It  seems  to  us  that  the  re- 
lations between  these  parties  are  well  de- 
fined by  Marshall,  G.  J.,  In  McDonald  v.  Ma- 
gruder,  3  Pet  470  (a  case  of  accommodation 
IndM^ers),  when  he  says:  "That  a  pri-»  In- 
dorser  la,  In  the  regular  course  of  business, 
liable  to  his  Indorsee,  although  that  indorsee 
may  have  afterwards  Indorsed  the  same 
note,  is  unquestionable.  When  he  takes  up 
the  note,  he  becomes  the  holder  as  entirely 
as  If  he  had  never  parted  with  It  and  may 
sue  the  Indorser  for  the  amount  The  first 
Indorser  undertakes  that  tbe  maker  shall 
pay  the  note;  or  that  he,  if  due  diligence  be 
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used,  will  pay  It  for  him.  This  undertaking 
makes  him  responalble  to  every  bolder,  and 
to  every  person  whose  name  Is  oa  the  note 
subsequent  to  his  own,  and  who  has  been 
compelled  to  pay  Its  amount"  It  follows, 
necessarily,  from  this  view  of  the  relations 
between  the  parties,  that  a  second  Indorser 
cannot  maintain  an  action  against  the  prior 
indorse  until  he  has  paid  the  note  upon 
which  they  are  both  indorsers  and  both  lta< 
hie  to  the  payor  or  holder,  for  the  reason  that 
no  cause  of  action  against  the  first  Indorser 
accrues  to  the  second  Indorser  until  he  has 
paid  the  note.  We  suppose  that  the  con- 
trary view  rests  upon  the  theory  that  the 
second  Indorser,  when  he  pays  the  note,  be- 
comes the  owner  and  holder  of  the  note,  by 
assignment,  as  It  were,  and  has  no  higher 
rights  than  his  assignor,  whose  cause  of  ac- 
tion accrued  at  the  maturity  of  the  note;  but 
we  cannot  accept  such  a  theory,  for  this 
would  place  a  second  Indorser  who  has  paid 
the  note  precisely  In  the  position  of  any 
third  i>er8on,  wholly  disconnected  with  such 
note,  who  has  purchased  it  in  open  market. 
On  the  contrary,  the  true  theory  Is  that  the 
first  Indorser,  by  the  contract  of  lnd<M«e- 
ment,  assumes  the  responslblUtr  of  paying 
the  note,  If  the  maker  falls  to  pay,  to  the  re- 
lief of  the  second  indorser.  When,  there- 
fore, the  second  Indorser  pays  the  note,  he 
thereby  acquires  a  cause  of  action  against 
his  prior  lnd(H>8er,  because  he  had  paid  a 
debt,  for  which  the  prior  Indorser  Is,  as  be- 
tween themselves,  primarily  liable,  though 
both  are  liable  to  the  creditor  for  such  debt. 
Hence  It  Is  not  the  case  of  the  voluntary  pay- 
ment of  a  debt  by  one  pei^son  for  another 
from  which  no  cause  of  action  would  arise, 
as  was  held  In  Lowrance  v.  Robertson,  10  S. 
C,  at  page  33,  and  the  cases  there  cited,  but 
it  Is  a  case  In  which,  both  parties  being  le- 
gally liable  to  the  credits,  hut  as  betwem 
tbemselTee,  In  different  order,  the  one  sec- 
ondarily liable  pays  the  debt  for  which  the 
other  Is  primarily  liable,  the  amount  of 
which  the  latter  is,  In  equity  and  good  con- 
science bound  to  refund  to  the  former.  Of 
course,  this  Involves  the  Idea  that,  at  the 
time  of  payment,  both  parties  must  be  le- 
gally liable  for  the  payment  of  the  debt,  for 
otherwise  It  could  not  be  said  that  tbe  party 
primarily  responsible  had  been  relieved  of  a 
legal  liability  to  the  payment  made  by  the 
other.  Hence,  If  McCrady  had  not  paid  this 
note  until  after  the  right  of  action  thereon 
had  been  barred  by  the  statute,  when  none 
of  the  [mrtles  would  hare  any  longer  been 
legally  liable  for  the  payment  of  the  same, 
this  action  could  not  have  been  maintained. 
But  sucb  was  not  the  fact,  for  the  payment 
was  made  In  September,  18S7,— within  six 
years  after  the  maturity  of  the  note. 

There  Is  another  view  which  tends  to  sup- 
port the  conclusion  which  we  have  adopted. 
The  cases  of  WIffen  v.  Roberts,  1  Esp,  2G1 
Brown  T.  Mott,  7  Johns.  3til,  and  Braman 
r.  Hess,  iZ  Johns.  52,  seem  to^  bold  that 


whoi  a  second  indorser  takes  up  a  note^ 
by  paying  less  than  the  amount  due  thereon, 
he  can  only  recoTer  the  amount  which  he 
actually  paid.  In  an  action  against  the  prior 
indorser.  If  this  be  so,  then  It  follows  that 
bis  course  of  action  Is  not  the  breach  of  the 
contract  evidenced  by  the  note,  for  in  that 
case  the  measure  of  the  recovery  would  be 
tbe  whole  amount  due  on  the  note,  but  that 
his  real  cause  of  action  is  tbe  amount  paid 
by  him  to  tbe  relief  of  his  prior  ind<HSte. 
Again,  our  conclusion  is  sustained  1^  the 
analogy  drawn  from  the  doctrine  In  regard 
,to  the  action  for  contribution  among  co- 
securities,  which  really  rests  upon  the  same 
priilciple  applied  above,— that  the  cause  of 
action  rests  upon  the  fact  that  one  surety 
had  paid  money  which  ought  to  have  been 
paid  by  other.  And  In  such  a  case  It  la  w^ 
settled  that  the  cause  of  action  does  not 
accrue  and  the  statute  of  limitations  does 
not  commence  to  run  until  the  money  is 
paid  (Thompson  v.  Stevens,  2  Nott  &  McC. 
483;  Peters  v.  Barnhlll,  1  Hill  [a.  C]  234; 
Knotts  V.  Butler,  10  Rich.  Bq.  143);  for  whUe 
It  is  quite  true  that  indorsers  are  not  to  be 
regarded  as  standing  In  all  respects  in  the 
relation  of  cosureties,  and  hence  It  was  held 
In  Ross  T.  Jones.  22  Wall.  576,  that  an  in- 
dorser whose  liability  had  become  fixed  by 
proof  of  demand  and  notice  could  not  avail 
himself  of  the  benefit  of  a  special  statute  of 
Arkansas  providing  that  any  person  bound,  "as 
security"  for  another  on  a  note  may,  at  any 
time  after  action  has  accrued  thereon,  require 
the  holder  of  the  note  to  conmience  action 
against  the  principal  debtw  within  a  spec- 
ified time,  and  a  failure  to  comply  with  such 
demand  will  exonerate  "sach  security";  yet 
Mr.  Justice  Clifford,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  explicitly  rec- 
ognizes the  doctrine  that  indorsers  are  In 
some  respects  nothing  more  than  sureties 
of  the  maker  of  the  note,  and  points  out  the 
differences  In  the  liability  of  indorsers  and 
sureties,  one  of  which  is  that  in  the  case 
of  sureties  the  cause  of  action  against  them 
accrues  at  the  same  time  that  It  does  against 
the  principal  debtor,  while  in  the  case  of 
indorsers  the  cause  of  action  does  not  ac* 
crue  at  the  same  time  with  that  of  the 
maker,  as  the  indorser  is  not  liable,  and 
therefore  the  cause  of  action  does  not  ac- 
crue against  him  until  after  proof  of  demand 
and  notice,  or  its  equivalent,  while  tbe  cause 
of  action  against  tbe  maker  accrues  immedi- 
ately upon  his  failure  to  pay  the  note  at 
maturity;  and  his  conclusion  seems  to  be 
based  really  upon  the  ground  that  the  Ar- 
kausas  statute  is  in  derogation  of  the  com- 
mon law,  and  must  be  construed  strictly, 
and  hence  cannot  be  applied  except  to  the 
class  of  persons  ^eclficaily  named  therein. 
So,  also,  it  was  held  in  McDonald  t.  Ma- 
gruder,  supra,  that  there  was  no  right  of 
contribution  among  indorsers  as  In  a  case 
of  cosureties,  unless  tliere  was  a  special 
agreement  to  that  effect,  for  the  reason  tbat 
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their  promlM  to  par  WM  not  Joint,  but 
aereral,  and  each  has  made  a  separate  prom- 
Ise  to  pay,  In  the  oxdet  In  which  their  names 
ax^war  upon  the  note.  But,  while  tUa  ii 
M.  yet  it  uona  to  iu  that  the  real  fomidar 
tlon  of  tiie  right  of  acticm  on  tlie  part  of 
the  second  Indorser  against  Ids  prior  In- 
doTBw  is  that  Uie  one  lias  been  compelled  to 
pay  mon^  which  the  other  ought  to  have 
paid.  Just  aa  In  case  ot  coaarettes,  when  one 
has  paid,  not  oidy  tba  one-half  which  he 
onght  to  have  paid,  bnt  also  the  other  half 
which  bis  cosnrety  onght  to  hare  paid,  and 
hj  such  paymmt  hls  canse  of  action  then 
accrued,  and  the  statute  of  limitations  could 
not  commence  to  ran  nntU  soch  payment 
was  made.  It  aeema  to  ns,  tlLeref(H«^  that 
thm  waa  no  error  on  the  part  of  the  cl^ 
colt  Jndge  In  decllnJng  to  sustain  defendanti^ 
plea  of  the  statate  of  Umitatiois. 

As  to  tbe  instroction  ^ven  to  the  Jury  In 
rdatkm  to  tbe  matttt  <rf  interest,  we  think 
the  circuit  Judge  waa  in  error.  If,  as  we 
have  seen,  tbe  plalntUTs  cause  of  action  was 
the  breach  of  the  Implied  undertaking  to 
pay  the  amount  due  on  the  note,  then  tbe 
measure  of  plaintiffs  recovery  clearly  was  the 
amount  which  the  defendant  sought  to  have 
paid,  but  which  waa  in  fiict  ptid  for  them 
by  the  plaintiffi,  with  Interort  on  such 
amount,  at  the  rate  ct  7  per  coat  par  an- 
onm  from  the  date  of  such  pi^mMit  to  the 
tbne  when  the  verdict  was  rendered  (Alkln 
V.  Feay,  5  Btrob.  17);  and  any  amount  In 
excess  of  the  snm  ao  ascertained  waa  er- 
roneonaly  recovered.  But  tUs  error  does  not 
require  that  a  new  trial  absolute  should  be 
ordmed,  as  the  errmr  may  be  rectified  by 
plalntltE  remitting  on  the  recwd  the  amonnt 
in  excem  of  that  which  he  was  entitled  to 
recover. 

The  Jndgment  of  tMs  court  Is  that  the 
Judgmoit  of  tbe  circuit  be  reversed,  for  the 
errw  Just  nioitloned,  an^  a  new  trial  be 
had.  unless  the  plaintiff  shall,  within  20 
days  after  the  written  notice  of  thla  decision, 
enter  upon  the  record  a  remittitur  for  so 
mnch  of  Uie  recovery  aa  may  be  in  excess 
of  tbe  amonnt  paid  falm,  with  interest 
Umem  frmn  the  date  of  such  payment,  at 
the  rate  of  7  per  cent  per  annum,  to  the 
day  when  the  verdict  was  rendered,  and, 
upon  the  entry  of  ancb  remittitur,  that  tbe 
Judgment  of  the  dnndt  court  be  affirmed 
for  the  amount  so  reduced. 


(44  S.0.1U) 

STOKES  V.  NORWOOD. 
(Supreme  Court  of  South  Carolina.    July  20, 

1895.) 

ELBcrros  BT  Widow— Right  to  Dowbr. 
A  testator  who  owned  a  tract  of  land 
and  personal  property  provided  in  his  will  that 
Ua  wife  eboald  take  a  life  estate  in  all  his 
penonal  property  and  in  one  of  the  tracts  of 
land,  and  absolutely  $1,000  in  cash,  "in  lieu 
of  tbe  property  that  I  received  with  her  and  in 
lieu  of  any  d^wer  on  my  estate."  The  otiier 

v.2J8.E.no.8— 27 


tract  of  laud  be  had  conveyed  by  warranty 
deed,  before  he  made  the  will,  to  one  of  his 
daughters.  Bdd  a  case  for  election,  and  that 
if  the  widow  took  under  the  will  abe  waa  pre- 
dnded  from  claiming  dower  In  the  land  couTey^ 
ed  to  the  daughter  before  the  will  was  made. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Bmest  Gary,  Judge. 

Action  by  Annie  Stokes  against  George  A* 
Norwood  for  dower  In  land.  From  a  judg^ 
ment  for  defendant,  i>talntlff  appeals.  Af- 
firmed. 

Earle  &  Mooney,  for  appellant.  Hayns- 
wortb  &  Parker,  for  respondrat 

FOFB,  J.  The  plaintUt  seeks  dower  In  a 
tract  of  land,  contalnbig  279  acres,  situated 
In  6reenvUl4  county.  Her  action  therefor 
came  on  for  trial  before  his  honor.  Judge 
Bmest  Gary,  at  the  summer  term,  1894,  of 
the  court  of  cmnnKm  pleas  for  GreenvlQe 
connt7»  In  this  state.  The  hearing  waa  had 
upon  the  pleadings  and  an  agreed  statement 
of  facts.  The  decree  of  the  i^rcnlt  Jndge, 
which  was  filed  on  the  20th  day  of  August, 
ISM,  requbed  the  platntur  to  elect  within 
30  dsys  from  the  written  notice  of  tbe  decree 
whether  she  would  take  under  the  provisions 
of  Uie  will  of  her  husband,  William  A. 
Stokes,  deceased,  or  woidd  claim  her  dower; 
but  it  waa  provl^d  by  tbe  terma  of  tbe  de- 
cree that,  in  the  event  that  she  failed  or  re- 
fused to  so  elect,  her  failure  ahonid  be 
deemed  an  Section  to  claim  under  the  provi- 
sions of  said  will,  and  a  forf^tnre  of  her 
right  to  dower  in  0»  land  described  In  the 
complaint  From  this  decree  tbe  plalntlfiC 
has  appealed,  and  exhiblta  five  exceptions 
thereto^  aa  follows:  (IX  Because  his  honor 
erred  In  boldbig  that  thla  Is  a  proper  case  for 
the  apidicatlon  of  the  doctrine  of  Section. 
Because  he  erred  In  not  holding  that  only  the 
pecuniary  legacy  vras  given  by  the  testator  to 
the  plaintiff  In  lien  of  dow6r.  (3)  Because  he 
erred  In  not  holding  that  as  the  plaintiff  had 
not  received  the  $1,000  which  had  been  be- 
queathed to  her  in  lien  of  dower,  and  as  there 
was  no  estate  out  of  which  this  could  be  paid 
to  her,  she  could  not  be  requhred  to  elect  to 
take  wbat  does  not  exist  (4)  Because,  If  the 
plaintiff  should  be  required  to  elect  at  all 
between  her  dower  and  property  given  to  her 
by  her  husband's  will,  then  snch  election 
should  be  required  only  as  to  the  pecuniary 
legacy.  (5)  Because  the  land  in  which  dower 
is  claimed  In  this  cose  was  aliened  by  the 
testator  during  his  life,  and  the  plaintiff's 
dower  tberdn  is  not  barred  by  her  accepting 
under  the  wUl. 

The  exceptions  necessitate  a  reference  to 
the'  fticts  which  make  up  the  controvenv. 
It  seems  that  in  1873  WiUlam  A.  Stokes,  the 
testator,  encuted  a  paper  writing  cUtmed  to 
be  bis  last  wIlL  By  Its  terms  he  gave  to  his 
wife,  the  plaintiff  here,  for  and  dtuing  her 
natural  Ufe.  S47  acres  of  land,  and  certain  of 
his  personal  property,  and  also,  alMolutely, 
tbe  sum  of  $400;  expressing  that  this  latter 
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sum  was  In  lieu  of  property  ot  said  wife  be 
bad  received  at  their  marriage,  and  in  lieu  of 
dower.  By  the  same  instrument  he  gave  to 
his  daughter,  then  Martha  L.  Stolces,  but  now 
Gureton,  270  acres  of  land,  known  as  bis 
father's  homestead,  and  unto  his  daughter 
Virginia  W.  C.  Stokes,  now  Hahn,  the  347 
acres  of  land  after  his  wife's  death.  These 
two  tracts  of  land  comprised  the  whole  of  tes- 
tator's real  estate.  In  1875  the  said  testator 
made  a  codicil  to  his  will,  by  which  he  ex- 
pressed bis  determination  that  bis  daughter 
Martha  L.  Stokes  should  receive  her  tract  of 
279  acres  of  land  at  once,  but  Increased  the 
value  placed  upon  It  by  him  by  JIOO.  In  1878 
the  testator  made  a  deed  In  fee  simple  to  his 
said  daughter  Martha  L.  Stokes  for  this  279 
acres  of  land.  In  1889  be  made  a  second 
codicil  to  his  win,  whereby  he  Increased  the 
pecuniary  legacy  to  his  wife,  the  plaintiff, 
from  1^  to  |1,000,  and  gave  her  a  life  estate 
In  all  of  his  peraonal  property.  Mra  Martha 
L.  Stokea,  now  Gureton,  mortgaged  the  279 
acres  of  land.  Under  foreclosure  of  this  mort- 
gage, it  was  purchased  by  the  defendant, 
George  A.  Norwood.  The  testator  died  In 
1892,  leaving  this  will  and  two  codicils  in 
full  force.  His  widow,  the  plaintiff,  received, 
and  now  holds,  all  the  property,  real  and 
personal,  provided  for  her  under  the  will  and 
codicils,  except  the  $1,000  in  cash;  and,  con- 
fessedly, there  Is  noestate  to  yield  this  sum  of 
$1,000.  Under  these  circumstances  the  wid- 
ow, the  plaintiff,  now  seeks  dower  in  the 
lands,  of  279  acres,  owned  by  the  defendant, 
Geoi^e  A.  Norwood.  In  his  answer  no  ques- 
tions are  raised  as  to  coverture,  seisin  by 
W.  A.  Stokes,  sale  by  him  to  Martha  L. 
Stokes,  death  of  W.  A.  Stokes,  etc.;  but 
Insists  that  it  was  the  pmpose  of  the  said 
William  A.  Stokes,  by  his  will  and  the  cod- 
icils thereto,  that  the  provisions  th»«in 
made  should  be  in  lieu  of  the  dower  In 
the  lands  he  then  owned,  and  of  which  he 
attempted  to  dispose  by  his  said  will,  and 
that  the  plaintiff  was  thereby  put  to  her 
election  as  to  whether  she  would  receive 
the  provisions  there  made  for  her,  or  claim 
her  dower  in  said  land.  Again,  be  insists 
that  the  plaintiff  has  elected  to  take  the 
provl^ons  made  for  her  by  the  testator  in 
his  will  and  codicils,  and  that  thereby  she  has 
barred  herself  from  claiming  dower  In  this 
tract  of  land,  and  she  Is  now  estopped  from 
making  this  claim  of  dower.  Again,  he  In- 
sists that  in  case  It  should  not  be  held  that 
the  said  plaintiff  has  not  yet  elected  whether 
she  win  claim  dower,  or  take  under  said  will 
the  provisions  made  for  her,  such  provisions 
shall  be  sequestered  and  appropriated  to  com- 
pensate defendant  for  the  loss  sustained  by 
the  assertion  of  her  claim  of  dower  in  the 
lands  held  by  him  in  the  manner  aforesaid. 

As  was  the  circuit  Judge  (as  h^  confessed, 
very  franldy  and  appropriately,  in  his  decree) 
able  to  reach  "a  conclusion  after  much  hesi- 
tation," so  here  have  we  been  perplexed  In 
reaching  a  proper  and  satisfactory  condoaion 


In  this  case.  When  marriage  Is  entered  Into 
by  a  woman,  it  Is  settled  law,  in  this  state, 
that  she  pays  a  valuable  consideration  for  all 
tbe  rights  and  privileges  of  a  wife,  and  tlie 
estate  of  dower  in  all  the  lands  of  whlcb  ber 
husband  was  seised  as  of  fee  during  cover- 
ture is  one  of  those  rights.  It  Is  not  in  the 
powCT  of  the  husband  to  destroy  this  right  of 
dower.  It  is  true,  he  may  shut  ber  off  from 
any  participation  In  his  property  under  bis 
will,  if  he  should  choose  to  violate  his  solemn 
duty  to  care  for  his  helpmeet  to  himself  Be- 
lected,  and  to  ignoi'e  the  solemn  responsi- 
bility for  a  proper  crtre  and  maintenance  oC 
"his  better  seir'  after  his  death,  but  thia  one 
thing  be  cannot  destroy.  His  wife's  estate 
of  dower  Is  beyond  his  power  to  destroy. 
It  sometimes  happ^s  that  a  good  and  gen- 
erons  and  loving  husband,  when  he  Is  coosid- 
ering  what  disposition  of  his  property  after 
death,  between  his  wife  and  children,  will 
be  best  for  them,  may  hit  upon  a  plan  'which 
includes. a  disposition  of  his  property,  wh^e- 
In  the  assertion  of  the  claim  of  dower  by  tbe 
wife  will  mar  these  plans.  In  snch  case-the 
hiisband  elth»  in  express  terms  provides  in 
his  will  that  the  provision  made  therein  for 
the  wife  shall  be  In  lieu  of  and  In  bar  of  her 
claim  of  dower,  or  such  husband  may  evince 
by  the  terms  of  hhi  will,  clearly  and  nmuia- 
takably,  that  the  provision  for  bis  wife  there- 
in shall  exclude  her  claim  of  dower.  In  ^ther 
case,  then,  the  wife  Is  put  to  h^  election. 
This  election  Is  made  by  her  freely  and  volmi- 
tarily,  and,  it  Is  supposed,  after  she  has  had 
furnished  to  hor  full  information  as  *to  the 
condition  of  the  husband's  prop^y.  When 
this  Is  done,  no  wrong  Is  perpetrated  upon  the 
wife.  It  is  a  maxim  of  the  law  that  one  can- 
not claim  under  and  against  a  deed  or  will. 
Of  course,  therefore,. it  becomes  very  Impor- 
tant to  determine  the  intention  of  the  testator. 
This  intention  should  be  discovered  In  the 
will  Itself.  As  before  rematlted,  language 
may  be  used  expressly  drying  any  provision 
for  the  wife  if  she  Insists  upcm  asserting  ber 
estate  of  dower.  When  this  is  the  case,  there 
Is  little  need  for  amstructlon  by  the  courts 
of  the  will.  There  are  cases,  however,  where 
the  language  used  Importing  a  denial  of  the 
enjoyment  by  the  wife  of  the  provisions  of 
the  will  In  her  favor,  and  her  estate  of  dower 
in  testator's  lands.  In  addltlcm  thereto,  is  eo 
connected  with  other  provisions  In  the  will  as 
to  require  that  the  whole  should  be  conalxued, 
to  ascertain  If  such  was  testator's  meaning. 
The  case  at  bar  faUs  under  the  class  of  cases 
we  have  Just  mentioned.  Hence  we  feel  Umt 
we  ought  to  have  before  us  the  exact  lan- 
guage of  testator  In  this  connection:  "Item 
1st.  I  give  and  bequeath  imto  my  beloved 
wife  Anna  Stokes  during  her  life  the  tract  of 
land  whereon  I  live  and  the  Robertson  tract 
containing  347  acres,  one  horse  and  carriase, 
household  and  kitchen  furniture  and  as  much 
of  tbe  plantation  tools,  and  also  of  stock  and 
one  year's  provisi(»is,  as  three  sworn  apprais- 
ers may  think  she  needs,  and  I.  give  to  h&e  in 
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her  own  right  the  stun  of  four  hundred,  In 
lieu  of  the  property  that  I  received  with  her 
aDd  In  lieu  of  any  ^wer  on  estate."  Now, 
iacodlcil>'o.2thi8laagnageoccurB:  "I  will  and 
bequeath  to  my  beloved  wlfeAnnleStokeaslx 
bandied  dollars  In  addition  to  the  four  hundred 
dollara  given  her  In  my  will,  making  In  round 
numbers  one  thousand  doUars  to  have  and  to 
bold  and  to  dispose  of  as  she  may  will,  I  also  will 
and  bequeath  my  beloved  wife  Annie  Stokes 
a  lifetime  Interest  in  all  my  personal  property 
omslstlng  of  household  and  kitchen  furniture, 
stock  of  all  kinds,  wagon,  buggies  and  all 
farming  ImplranentB.  At  the  death  of  my 
beloved  wife  Annie  Stokes  It  Is  my  will  and 
desire  that  the  said  personal  property  be  sold 
and  the  proceeds  equally  divided  among  my 
b^rs."  Thus  It  Is  manifest  that  the  testator 
dealt  in  do  niggardly  way  with  his  wife,  for 
by  the  terms  of  bis  will  she  was  given  a  life 
estate  In  more  than  half  of  his  whole  estate, 
and  in  all  his  personal  property,  as  enumer- 
ated, and  $1,000  In  cash  absolutely.  Now, 
the  question  comes,  did  testator  use  the 
words,  "and  In  lieu  of  any  dorwv  on  my  es- 
tate," as  an  additional  recompense  to  his 
Tidow  for  the  property  that  he  received  when 
be  married  her,  having  already  [n'ovlded  for 
tbat  purpose  the  sum  of  $1,000  In  cash,  or 
was  it  that  the  testator  intended  all  the  pro- 
Tlsions  contained  In  "Item  Ist,"  as  enlarged 
by  codicil  No.  2,  should  be  a  recompense  to 
her  for  not  claiming  "any  dower  on  my  es- 
tate"? It  Is  suggested  the  punctuation  of  this 
part  <^  the  will,  to  wit,  the  use  of  a  comma 
betate  the  words,  'in  lieu  of  the  property 
tliat  I  received  with  her  and  In  lien  of  any 
dower  on  my  estate,"  and  the  absence  of  any 
inmctuatlott  before  the  words,  "and  In  lieu 
of  any  dower  on  my  estate,"  show  that  the 
testator  meant  the  latter  wfx6s  to  qualify  the 
Sift  oC  $1,000  In  cash,  and  not^  on  the  contrary, 
to  qua-lify  the  whole  bequest  In  th&flrst  Item, 
including,  of  course.  Its  enlargement  by  codicil 
No.  2.  There  Is  nothing  In  the  context  of  Item 
1  to  show  that  this  restricted  view  ought  to  be 
taken,  nor  Is  there  anything  In  the  other 
imvisions  of  the  will  to  so  indicate.  If  a 
testator  is  supposed  to  make  bis  will  in  con- 
formity to  the  law,  coupled  with  the  fact  that 
be  bad  no  other  tract  of  land  than  that  347 
acres  he  had  given  to  his  wife  for  life,  and 
that  she  could  not  claim  dower  in  this  347- 
acre  tract  if  she  accepted  the  same  for  life 
under  the  will,  and  if  we  are  bound  to 
clode  the  279-acre  tract  from  our  consldera- 
tioQ,  when  the  testator  used  th^  words,  "and 
In  lieu  of  any  dower  on  my  estate."  he  used 
words  without  meaning.  To  reach  such  a 
conclusion  this  court  would  be  caUed  upon  to 
give  a  ccmstructlon  to  language  In  a  will 
which  would  make  such  words  meaningless, 
whereas,  on  the  other  hand,  there  Is  a  con- 
struction to  such  words  that  wonld  give  them 
full  force  and  efFect  Of  course,  it  is  recog- 
lUzed,  nndCT  the  law,  that  the  second  con- 
struction should  be  given.  We  cannot  be 
boond,  In  constmlns  the  words  of  a  statute 


a  deed,  or  a  will,  to  treat  the  punctnatlra  em- 
ployed therein,  or  the  absence  of  punctuation, 
as  anything  so  salons  as  controllti^  one  who 
construes  such  Instruments.  It  is  better  that 
the  whole  context  should  be  considered  when 
the  object  Is  to  ascertain  the  purpose,  the  in- 
tention, the  object  Intended  to  be  set  forth 
in  the  words  used.  Our  study  ot  this  context 
has  led  us  to  adopt  the  use  of  these  words, 
"and  in  lieu  of  any  dower  on  my  estate,"  to 
set  fwth  a  conditt<»i  placed  by  the  testator 
to  the  acceptance  by  his  widow,  the  plaintiff 
here,  of  the  bounty  provided  for  her  In  the 
will  and  codtdl  No.  2;  that  the  acceptance  by 
her  of  this  bounty  In  the  will  is  Inconsistent 
with  her  claim  of  dower.  It  Is  contended, 
however,  that,  even  granting  that  this  con- 
struction should  be  placed  on  these  words, 
yet  the  t«itator  having  conveyed  this  279 
acres  of  land  before  his  death,  and  therefore 
before  his  wiU  could  speak  and  control.  It  is 
not  now  Incumbrat  upon  the  widow.  If  she 
acc^ts  this  bounty  under  the  will,  to  abate 
her  claim  of  dower  in  the  lands  so  conv^ed 
by  the  testator.  We  cannot  take  this  view  of 
Xbe  matter.  The  plain  import  of  these  words 
ia,  "In  lieu  of  any  dower  on  my  estate."  Now, 
if  the  widow  should  take  dower  here,  it  Is 
manifest  that  the  defendant  could  fwce  the 
testator's  estate  to -pay  the  same  under  the 
warranty  in  the  deed  of  the  testator  to  his 
dauj^ter  tor  this  tract  ot  land,  and  thereby 
this  dower  wotild  be  **«ay  dower  on  my  esr 
tat^"  as  the  language  expressly  states  the 
casa 

We  think,  on  the  whole,  that  Justice  has 
been  done  the  plaintiff  In  the  decree  appeal- 
ed from,  and,  such  being  the  case,  the  decree 
must  be  afiOrmed.  We  have  thus  held.  It 
must  be  apparent  that  the  foreg<^g  vlejvs 
answer  all  the  questions  raised  by  the  ex- 
ceptions, and  that  they  must  be  ovOTiiled. 
It  Is  the  Judgment  of  this  court  thai}  the  judg- 
ment of  the  circuit  court  be  affirmed. 


(M  8.  C.  SS4) 

JOHNSON  V.  JOHNSON  et  al. 
(Supreme  Court  of  South  Carolina,    July  10, 
1895J 

Delivery  ow  Deed— Admisbios  bt  Tixirnsa^r 

EVIDBNCE. 

1.  The  fact  that  a  decree  wrongly  designates 

a  defendant  as  heir  is  not  ground  for  reversal, 
when  no  issue  as  to  his  heirship  haB  been  raised. 

2.  Where  a  Jnry  trial  in  an  action  at  law  is 
waived,  errors  of  law  only  can  be  considered  on 
appeal. 

3.  Where,  in  answer  to  a  complaint  setting 
up  title  by  deed,  the  defendant  alleges  in  answer 
tnat  the  deed  was  one  of  several  executed  at  the 
same  time  to  avoid  losing  the  land  by  reason  of 
a  criminal  prosecution,  and  the  plaintiff,  in  hia 
teatinrony  in  chief,  testifies  as  to  these  deeds, 
the  defendant  may  show  the  fraudulent  purpose 
of  the  deeds,  and  that  tiiere  was  no  delivery  of 
the  same  when  they  were  executed. 

4.  The  fact  that  a  witness,  in  attesting  a 
deed,  baa  declared  that  it  was  signed,  sealed, 
and  delivered  in  his  presence,  will  not  mreclude 
him  fnHn  teatifyiog,  in  an  action  on  the  deed* 
to  facts  which  will  show  nondelivery. 
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5.  Where  two  persons  are  threatened  wtth 
■  criminal  prosecation,  and  one  coDver*  his  land 
to  protect  it  from  aeinire,  the  other  is  competent 
to  testify  as  to  the  fraudalent  purpose  of  the 
deed. 

6.  An  exception  to  evidence,  which  fails  to 
show  any  fact  or  condusions  of  fact  which  the 
cotirt  erred  in  holding  competent,  cannot  be  con- 
sidered. 

7.  Where,  tn  an  action  for  posacsaion  and 
for  rents  and  profits  of  land  unlawfully  with- 
held, there  Is  a  findins  that  the  defendant  has 
been  lawfully  in  poBseasion,  the  qaestioa  of  rents 
and  proStB  need  not  be  passed  upon. 

8.  Ad  HDBwer  to  a  complaint  alleging  a  con- 
Teyance.  which  admits  the  signing,  sealing,  and 
recording  of  the  df>ed.  but  denies  delirery,  puts 
in  issue  the  delivery  of  the  deed. 

Appeal  from  common  pleas  cinmlt  court  of 
Chesterfield  county;  J.  J.  Norton,  Judge. 

Action  by  William  J.  Johnson  against  J. 
Henry  Johnson  and  others  for  the  possession 
of  land.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  and  two  of  the  defendants 
appeal.  Affirmed. 

The  decree  and  exceptkms  thereto  vrere  as 
follows: 

"This  action  was  begun  20th  June,  1892, 
for  partition  among  the  heirs  of  Queen  Ann 
Johnson  of  a  tract  of  land  of  which  It  ts  al- 
leged she  died  seised  in  1880,  and  for  rents 
from  J.  Henry  Johnson  for  several  years,  dnr^ 
Ing  which  he  is  alleged  to  have  been  in  pos- 
session. The  defendant  J.  Henry  Johnson, 
one  of  the  heirs  of  Queon  Ann  Johnson,  alone 
answers.  His  answer  denies  that  Queen  Ann 
Johnson  was  ever  seised  of  said  land;  ad- 
mits that  Wm.  K.  Johnson,  the  father  of 
Queen  Ann  Johnson  and  this  defendant,  being 
then  the  owner  of  said  land,  at  one  time,  in- 
tending to  convey  it  to  Queen  Ann  Johnson, 
signed  and  sealed  a  deed,  but  did  not  perfect 
It  by  delivery  to  or  for  her;  and  allies  title 
In  himself  by  a  subsequently  written  deed 
from  the  said  William  K.  Johnson.  The  an- 
swer further  alleges  that  this  defendant  Is 
entitled  to  the  whole  of  improvements  made 
by  him  if  the  l^ue  of  title  be  found  against 
him.  The  issue  as  to  the  title  depends  upon 
whether  there  was  or  was  not  a  delivery  of 
the  deed  mentioned  by  Wm.  K.  Johnson  to 
Queen  Ann  Johnson.  This,  along  with  the 
other  Issues  In  the  case,  was  referred  to  W. 
J.  Hanna,  special  referee.  He  found  that 
the  deed  had  not  been  delivered,  and  I  concur 
with  him.  I  think,  however,  that  I  should 
pass  upon  tlie  competency  of  the  testimony 
objected  to  by  the  plaintiff,  as  stated  in  his 
exceptions.  The  answer  does  not  make  the 
admissions  alleged  In  his  seventh,  eighth,  and 
ninth  exceptions.  The  plaintiff  mistakes  the 
Introduction  of  a  circumstance  tending  to 
prove  by  giving  a  reason  for  the  nondelivery 
of  the  deed  for  the  setting  up  a  plea  for 
the  Invalidity  of  a  delivered  deed  because  It 
was  fraudulent  These  exceptions  are  over- 
ruled. The  tenth  and  eleventh  exceptions 
are  sustained.  The  declarations  of  W.  K. 
Johnson  are  incompetent,  not  because  they 
are  subsequent  declarations,  but  because  they 
are  declarations  as  to  the  performance  of  an 


act— I.  e.  delivery— which  does  not  give  char- 
acter as  to  his  possession,  concerning  which 
there  is  no  issue,  but  relates  to  the  state  of 
his  title;  and  therefore  could  only  be  ad- 
missible If  considered  as  gainst  bis  interest, 
and  introduced  by  the  plaintiff.  The  other 
exertions  are  overruled.  Those  relating  to 
rentsand  improvements, because,  after  findlnsT 
that  tlie  deed  from  W.  K.  Johnson  to  Queen 
Ann  Johnson  was  never  delivered,  it  was  not 
necessaiT  to  pass  upon  these  redundant  Is- 
sues. It  is  adjudged  that  the  complaint  here- 
in be  dismisa^" 

"The  plaintiff,  William  J.  Johnson,  excepts 
to  the  -decree  of  his  honor,  Judge  Norton,  and 
will  move  the  supreme  court  to  reverse  said 
decree  upon  the  following  exceptions  and 
grounds  of  appeal:  (1)  Because  his  honor 
erred  in  finding  ttiat  the  defendant  J.  Henry 
Johnson  was  an  heir  at  law  of  Queen  Ann 
Johnson,  where  it  Is  admitted  In  the  plead- 
ings that  be  is  not  (2)  Because  the  declara- 
tions and  other  acts  of  W.  K.  Johnson,  which 
were  proved  by  J.  Henry  Johnson,  K.  G. 
Johnson,  Edward  Mclver,  and  other  witness- 
es, for  the  purpose  of  showing  a  dishonest 
motive  and  fraudulent  purpose  on  the  part  of 
the  said  grantor,  were  not  competent  and  rel- 
evant to  show  that  said  grantor  neyer  in- 
tended to  deliver  the  deed  to  Queen  Ajm 
Johnson,  and  had  not  done  so;  and  his  honor 
eired  in  holding  that  said  acts  and  declara- 
tions were  competent  to  show  that  the  gran^ 
tor  had  no  such  intention,  and  had  not  deliv- 
ered it,  and  in  sustaining  the  finding  of  the 
referee  to  this  effect,  based  upon  this  evl- 
dence.  (3)  Because  his  honor  erred  in  sus- 
taining the  ruling  of  the  referee  that  It  was 
competent  for  the  defendant  to  show  that  the 
grantor,  W.  K.  Johnson,  never  intended  to  de- 
liver the  deed  to  Queen  Ann  Johnson,  and 
had  not  delivered  It,  by  proving  the  declara- 
tions and  acts  of  the  said  grantor  prior  to  the 
execution  of  said  deed,  showing  a  dishonest 
motive  and  a  fraudulent  purpose  on  the  part 
of  said  grantor.  (4)  Because  his  honor  erred 
in  sustaining  the  finding  of  referee  that  W. 
K.  Johnson  did  not  intend  to  deliver  the 
deed  to  Queen  Ann  Johnson,  and  had  not 
done  so,-  when  said  finding  was  based  apou 
proof  of  the  declarations  and  acts  of  said 
grantor  prior  to  the  execution  of  satd  deed, 
tending  to  show  a  fraudulent  purpose  on  the 
part  of  said  grantor.  (3)  Becanse  the  testi- 
mony of  Edward  Mclver,  Esq..  was  incompe- 
tent, and  should  have  been  ruled  out,  and 
his  honor  erred  In  sustaining  the  ruling  of  the 
referee  holding  that  it  was  competent.  (6) 
Because  the  testimony  of  K.  Caivln  Johnson, 
J.  Henry  Johnson,  and  other  witnesses,  show- 
ing that  William  K.  Johnson  never  dellvra^ 
certain  other  deeds  to  K.  C.  Johnson,  J.  Hen- 
ry Johnson,  Mag  Johnson,  and  Nick  Johnson, 
and  that  said  alleged  deeds  were  fraudulent- 
ly made,  and  intended  as  mere  shams,  was 
incompetent  and  Irrelevant  to  show  that  the 
said  William  K.  .Tohnson  did  not  deliver  the 
deeds  to  Queen  Ann  Johnson,  and  did  not  in- 
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tend  to  dellrer  Uiem;  and  his  honor  erred  In 
sostabiinK  the  raltng  of  the  r^eree  that  It  was 
GtHnpetent  for  such  purposes,  and  in  sustaln- 
Ing  the  findings  of  the  referee  based  upon 
this  testimony.  (7)  Because  his  honor  erred 
In  Boatalnlng  the  finding  of  the  referee  that 
the  grantor,  William  K.  Johnson,  nerer  In- 
tended to  driver  the  deed  to  Queen  Ann 
Johnson,  when  the  uncontradicted  erldoice 
on  the  part  of  the  defendant  showed  that  he 
did  intend  to  deliver  It,  and  had  delivered  It. 
(8)  Because  his  honor  erred  In  sustaining  the 
finding  of  the  referee  that  there  was  no  de- 
livery of  the  deed  to  Queen  Ann  JobDson, 
when  there  was  nq  evidence  to  support  such  a 
flndlog,  and  the  evidence  was  uncontradicted 
that  the  deed  was  delivered.  (9)  Because  bis 
honor  erred  .In  sustaining  the  finding  of  the 
referee  that  Queen  Ann  Johnson  knew  noth- 
ing of  the  transaction,  when  such  finding  was 
vlthout  evidence  to  support  It  (10)  Because 
his  honor  erred  in  sustaining  the  finding  of 
the  referee  that  the  deed  had  not  been  deliv- 
ered, when  the  admission  In  the  pleadings, 
tlie  facts  found  by  the  referee,  and  the  un- 
disputed evidence,  was  sufSclent,  and  had  es- 
tablished the  delivery  of  the  deed.  (11)  Be- 
caose  his  honor  erred  In  sustalniog  the  find- 
ing of  the  referee  that  W.  K.  Johnson  never 
delivered  the  deed  to  Queen  Ann  Johnson, 
bat  retained  said  deed  in  hla  possession  until 
^  Ids  death,  where  said  finding  is  without  any 
evidence  whatever  to  support  it  '  (12)  Be- 
cause the  testimony  of  J.  Henry  Johnson,  K. 
G.  Johnsrat,  and  other  witnesses,  showing  that 
on  the  same  day  that  W.  K.  Johnson  execut- 
ed the  deed  to  Queen  Ann  Johnson  be  also 
prepared  other  deeds  for  other  lands  for  K. 
C.  Johnson  and  J.  Henry  JobnsoD,  Mag 
Johnson,  and  Nick  Johnson,  and  that  the  said 
K.  C!.  Johnson,  J.  Henry  Johnson,  Mag  John- 
sou,  and  Nick  Johnson  nevor  claimed  title 
to  said  lands,  and  nevw  exercised  any  acts 
of  ownership  over  the  same,  was  irrelevant, 
and  Incompetent  to  show  that  W.  K.  Johnson 
did  not  deliver  to  Queen  Ann  Johnson  her 
deed;  and  his  honor  erred  In  sustaining  the 
rnliog  of  the  referee  that  It  was  competent 
for  snob  purpose,  aud  In  sustaining  the  find- 
ings of  the  referee,  which  were  supported  by 
this  evidence.  (13)  Because  his  honor  erred 
Id  sustaining  the  holding  of  the  referee  that 
when  the  deed  was  to  a  minor  or  trustee,  de* 
lirery  to  the  officer  to  record  Is  almost  con- 
clusive of  the  question  of  intention,  but  when 
the  i^arties  are  sui  juris  the  rule  was  differ- 
ent, a  nd  a  different  rule  of  evidence  governed. 
(14)  Because  his  honor  erred  in  refusing  to 
consider  the  question  of  improvements  and 
rants  and  profits,  (IS)  Because  his  honor 
erred  In  sustaining  the  finding  of  the  referee 
that  Queen  Ann  Johnson  was  not  present  on 
the  day  when  the  deed  was  signed  by  the 
grantor  and  probated,  when  sucb  finding  Is 
without  any  evidence  to  support  it,  and  is 
contrary  to  the  evidence.  (IG)  Because  the 
occasion  never  arrived  for  W.  K.  Johnson  to 
commit  upon  the  United  States  government 


the  tnnH  h«  meditated,  that  fact  was  no 
evidence  to  show  tliat  he  did  not  Intend,  and 
did  not  deliver,  the  -deed  to  Queen  Ann  John- 
son, and  it  was  nror  In  his  honor  to  stutain 
the  finding  of  the  referee  that  It  was  such 
evidence  as  would  support  that  finding." 

B.  J.  Kennedy  and  W.  F.  Stevenson,  for  ap- 
pellants. R.  T.  Gaston  and  Edward  Mclver» 
for  respondent 

POPS,  J.  The  plalntUf  commenced  this  ac< 
thm  on  the  20th  day  of  June,  A.  D.  1882,  hi 
the  court  of  common  pleas  fbr  Chesterfield 
county,  In  this  state.  The  complaint  sub- 
stantially alleged  that  Queen  Ann  Johnson 
d^;Hirted  this  life  during  the  year  1886.  leav- 
ing her  survlTing  as  ber  heirs  at  law  the 
plaintiff  and  the  ^fendants  except  J.  Henry 
Jolmson;  that  the  said  Queen  Ann  Johnson 
died  seised  of  a  tract  of  land  containing  800 
acres,  situate  in  Chesterfield  county,  Which 
tract  of  land  had  been  conveyed  to  the  said 
Queen  Ann  Johnson  by  her  father,  W.  K. 
Johnson,  by  deed  bearing  date  the  28d  day 
of  August,  1881;  that  the  said  W.  E.  John- 
son, by  his  deed,  conveyed  to  the  defendant 
J.  Henry  Jolmson  his  undivided  one-seventh 
Interest  In  said  land,  and  thereafter,  to  wit, 

 day  of  December,  1887,  died  intestate; 

that  the  said  J.  Henry  Johnson  has  been  for 
several  years  In  possession  of  the  entire  tract 
of  land,  tektng  to  himself  alone  all  the  rente 
and  profits  thereof.  And  the  complaint  con- 
tbiues  by  setting  up  the  usual  avermente  to 
procure  a  partition  of  the  land,  and  tliat  the 
said  J.  Henry  Johnson  do  account  for  the 
rents  and  proflte  thereof.  To  this  complaint 
the  defendant  J.  Heiuy  Johnson  alone  an- 
swered. In  his  answer  he  admlto  the  death 
of  Queen  Ann  J(dinBon,and  that  she  was  sur^ 
vlved  by  the  persons  named  In  the  complaint 
as  her  heirs  at  law;  also  that  W.  K.  John- 
son died  at  the  time  set  out  In,  the  complaint; 
but  he  denies  each  and  every  allegation  there- 
in contained,  except  such  as  are  qwdflcaUy 
admitted.  He  alleged  that  he  was  the  owner 
In  fee  simple  of  the  lands  In  question,  and 
denies  that  the  plaintiff  and  other  defendants 
have  afly  right  title,  or  Interest  in  or  to  the 
rente  and  profite  thereof.  We  Insert  the 
third  paragraph  of  the  answer  in  Its  en- 
tirety, as  great  stress  is  laid  upon  Its  terms 
by  the  appellants:  "He  further  alleges  that 
he  Is  informed  and  believes  that  W.  K,  John- 
son, his  grantor,  did,  in  August.  1881.  intend 
to  execute  to  his  children  deeds  to  certain 
tracts  of  land,  he  being  at  that  time  threaten- 
ed with  prosecution  In  the  federal  courts  for 
having  In  bis  possession  tobacco  not  properly 
stamped,  and,  being  advised  that  he  could 
thmby  effect  a  settlement  at  less  loss  and 
expense,  he  went  so  far  as  to  have  a  deed 
written  purporting  to  convey  the  land  de- 
scribed In  the  complaint  to  the  said  Que^ 
Ann  Johnson;  that  he  signed  the  same,  had 
same  entered  on  record,  and  took  from  said 
Queen  Ann  a  note  as  for  the  purchase  mon- 
ey; all  of  which  was  done  for  the  purpose 
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stated.  Bnt  the  defendant  alleges  that,  the 
said  prosecution  havlns  been  abandoned,  and 
the  said  charges  against  the  said  W.  K. 
Johnson  having  been  dismissed,  the  said  deed 
was  not  delivered  to  the  said  Qneen  Ann 
Johnson,  nor  was  said  land  claimed  by  her. 
He  further  allies  that  the  satd  W.  K.  John- 
son conveyed  said  land  with  the  full  knowl- 
edge of  said  Queen  Ann  and  without  objec- 
tion from  her;  that  these  facts  were  all 
known  to  all  the  parties  to  this  action;  and 
he  further  alleged  that  the  satd  tract  of  land 
was  purchased  in  the  name  of  his  father  for 
this  defendant,  and  that  he  paid  the  purchase 
money  at  the  time  of  said  purchase,  and  in 
fact  the  said  land  was  bis  before  It  was  deed- 
ed to  him  by  the  said  W.  K.  Johnson.  He 
further  alleges  the  said  claim  Is  pretenslve, 
and  that  she  and  her  representatives  are 
estopped  from  setting  up  the  same  against 
this  deponent"  The  answer  further  alleges 
that  defendant  had  no  knowledge  or  informa- 
tion of  said  claim  until  the  commencement 
of  this  action;  that  said  land  was  conveyed 
to  him  by  his  father  during  the  lifetime  of 
said  Queen  Ann,  and  he  thereupon  took  pos- 
session of  the  same,  with  the  full  knowledge  of 
all  parties  to  this  action,  and  commenced  to 
improve  the  same,  and  that  his  Improvemvtnts 
amount  to  $1,000.  All  the  Issues  of  law  and 
fact  were  referred  to  W.  J.  Hanna,  Esq.,  as 
special  master,  by  consent  This  special  mas- 
ter made  his  findings  of  fact  and  conclu- 
sions of  law  accompanied  by  all  the  testi- 
mony tak^  by  him.  Plaintiff  excepted  to 
this  report  on  numerous  ^nnds.  When  the 
cause  came  on  to  be  heard  before  Judge  Nor- 
ton, he  sustained  two  of  the  exceptions  relat- 
ing to  certain  testimony,  but  he  siistalned  all 
the  other  findings  and  conclusions  of  said  spe- 
cial master,  and  gave  Judgment  dismissing 
the  complaint  From  this  Judgment  the 
plaintiff  and  two  of  the  defendants— Mary  E. 
Johnson  and  Diana  Brown— now  appeal,  and 
present  18  exceptions.  Let  the  exceptions 
and  Judgment  of  Judge  Morton  be  reported. 
Counsel  engaged  In  the  cause  have  made  ft 
very  Interesting  to  us  by  their  ability  and  In- 
genuity, but  we  may  be  pardoned  for  an- 
nouncing, after  a  careful  study  of  the  case 
and  those  ai^uments,  that  our  decision  Is  re- 
stricted to  a  narrow  compass. 

The  first  exception  Imputes  to  the  circuit 
Judge  as  reversible  error  the  fact  that  In 
stating  who  alone  answered  the  complaint 
he  stated  It  thus:  "The  defendant  J.  Henry 
Johnson,  one  of  the  heirs  of  Queen  Ann  John- 
son, alone  answers,"— when  the  fact  was  that 
in  the  pleadings  It  was  agreed  that  said  J. 
Henry  Johnson,  while  a  half-brother,  was  not 
an  heir,  of  Queen  Ann  Johnson.  No  reliance 
was  placed  upon  the  matter  of  J.  Henry  John- 
son being  such  an  heir.  There  was  no  Issue 
of  that  character  In  the  cause.  It  was  there- 
fore an  Immaterial  circumstance  of  no  prac- 
tical import  whatever.  It  was  an  Inaccuracy, 
and  should  have  been  avoided  by  the  circuit 
Judge.  However,  it  needs  that  no  argument 


sluiU  be  made,  or  authority  dted,  to  estab- 
lish the  proposition  that  such  an  immaterial 
circumstance,  in  no  way  affecting  an  Issue  in 
the  cause,  would  not  be  permitted  to  play 
such  an  Important  part  as  reversing  a  judg- 
ment Let  the  exception  be  sustained,  bnt  let 
It  be  noted  that  it  does  not  affect  the  Jndff- 
ment 

The  next  twelve  exceptions,  beginning  with 
the  second  and  ending  with  the  thirteenth,  in- 
clusive of  both  named,  relate,  in  one  way  or 
anothor,  to  the  question  of  delivery  of  the 
deed  to  W.  K.  Jt^nson  to  Queen  Ann  J<dm- 
son  of  the  tract  of  land  In  dispute,  and  may 
therefore  be  considered  together.  In  one  of 
the  argum^ts  for  the  appellant  It  Is  insisted 
that  the  defendant  J.  Henry  Johnson  admit- 
ted In  his  answer  that  the  deed  was  ddlvered. 
This  question  of  admission  by  defendant  in 
ills  answer,  so  far  as  the  exceptions  show, 
does  not  seem  to  have  been  presented  to  the 
circuit  Judge,  and  was  not  distinctly  i>assed 
upon  by  him.  If  the  appellants  considered 
that  It  was  admitted  by  J.  Henry  Johnson 
In  ills  answ^,  why  did  they  thems^ves  intro- 
duce proof  <m  this  point?  If  the  fact  was 
admitted  by  the  defendant  they  did  not  need 
any  proof  of  it  But  we  suggest  that.  In  our 
constructlfHi  of  the  pleadings  of  the  defend- 
ant he  nowhere  admitted  d^very  of  the 
deed.  Indeed,  it  was  the  basal  rock  of  bis  de- 
fense ttiat  such  deed,  though  signed  and 
sealed,  was  not  delivered.  It  was  to  show 
this  fact  that  we  quoted  that  portion  of  the 
answer  of  J.  Henry  Johnson  which  related  to 
It  But  It  is  suggested  In  the  argument  that 
the  answer  of  J.  Henry  J<4uBon  Is  what  is 
called  an  "argumentative  denial  of  delivery," 
and  In  support  of  this  proposition  a  quotation 
Is  made  of  the  recent  work.  Encyclopedia  of 
Pleading  and  Practice  (volume  1,  p.  799),  and 
cases  dted.  We  cannot  so  regard  the  an- 
swer. The  plaintiff,  In  his  compl^t  alleged 
that  W.  K.  Johnscm  conveyed  by  deed  the 
land  In  question  to  his  daughter  on  the  23d 
day  Qt  August,  1891.  Now,  for  a  conveyance 
to  be  operative  in  transferring  title  to  land, 
the  deed  must  be  signed,  sealed,  and  d^lv- 
ered.  Ther^M^,  when  the  defendant  an- 
swered this  complaint,  he  admitted  the  sign- 
Ing  and  sealing,  but  denied  delivery.  Not 
only  so,  but  he  gave  all  the  circumstances 
connected  with  such  signing  and  sealing,  as 
well  as  recording  undra*  our  r^stry  laws.  If 
the  appellants  had  read  at  page  804  of  the 
Encyclopedia  of  Practice  and  Pleading,  they 
could  have  found  this  statement  of  law: 
"While  the  weight  of  authority  is  in  favor  of 
allowing  a  general  denial  to  be  coupled  with 
admissions  and  explanations,  still  such  a  form 
of  answer  must  be  clear  and  unequivocal  In 
Its  admlssdons.  The  coart.  In  construing  it 
will  resolve  all  doubts  against  it  and  hold 
that  It  admits  allegations,  unless  it  positively 
Indicates  a  purpose  to  make  up  the  questicm 
it  purports  to  put  in  Issue  one  of  tlie  con- 
tested Issues  on  the  trial;"  quoting  our  case 
of  Lipscomb  T.  Lipscomb,  82  S.  C.  243.  10 
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S.  E.  929,  In  support  of  the  t^.  Applying 
this  principle  to  this  answer,  we  cannot  see 
how  It  can  be  concluded  than  that  by  its  alle- 
gations it  squarely  put  In  Issue  the  fact  of 
the  delivery  of  the  deed  ot  Queen  Ann  John- 
soa  to  this  land.  Lipscomb  t.  Lipscomb, 
BUpra,  held  that  when  the  signlog  a  note  was 
admitted,  but  its  delivery  to  the  payee  denied, 
alleging  that  said  note  was  delivered  to  a 
third  person,  to  be  held  until  the  adjustment 
of  cM^ln  partnerslilp  matters  between  plaln- 
tifl  and  defendant,  the  delivery  to  the  jflala- 
tifE  of  the  note  was  not  admitted. 

B^ore  proceeding  any  further,  it  may  not 
be  amies  to  settle  the  question  as  to  whether, 
under  the  pleadings  here,  so  far  as  title  to 
this  land  Is  concerned,  there  Is  raised  a  legal 
or  an  equitable  issue,  tor.  If  It  is  a  legal  Issue 
as  to  the  title,  primarily,  it  is  triable,  under 
our  laws,  by  a  jury.  This,  however,  the  par- 
ties to  the  action  may  waive,  as  in  this  case; 
but  whea  snch  Jury  trial  is  waived,  such  Is- 
sue Is  tried  by  the  special  master  or  circuit 
Judge  subject  to  all  the  restrictions  of  a  trial 
by  jury,  among  which  restrictions  is  that  this 
court  cannot  review  any  findings  ot  fact,  but 
are  restricted  to  the  correction  of  errors  of 
law.  This  doctrine  Is  now  so  firmly  estab- 
lished that  there  is  scarcely  need  to  cite  any 
authorities  In  Its  support  Attention  Is,  how- 
ever, called  to  Reams  v.  Spann,  28  S.  C.  630, 
6  S.  B.  325;  Garrigan  v.  Evans,  31  S.  C.  266, 
9  S.  E.  852;  Gapell  v.  Moses,  36  S.  C.  559, 
15  S.  B.  711;  Sires  v.  Sires  (S.  C.)  21  S.  B. 
115.  In  the  case  at  bar,  title  to  the  land  is 
alleged  on  the  one  band  and  denied  on  the 
other;  thus  raising  a  legal  issue.  This  be- 
ing so,  we  are  con[flned  to  the  consideration  of 
Uk  alleged  errors  in  regard  to  the  Incompeten- 
cy of  cralain  testimimy.  The  circuit  judge 
refused  to  allow  any  statements  as  to  this 
title  made  by  W.  K.  Johnson,  deceased,  in  his 
lifetime,  after  the  deed  was  made,  to  be  con- 
sidered as  competent  testimony.  It  is  with 
earnestness  and  ability  contended  by  appel- 
lants' counsd  that  inasmuch  as  the  tender  by 
them  was  an  issue  as  to  one  title,  to  wit  that 
of  Queen  Ann  Johnson,  as  derived  frmn  har 
father,  therefore  the  defendant  J.  Henry 
Johnson  should  have  confined  to  such  issue  In 
bis  testimony.  Appellants  forget  two  things, 
—one,  that  J.  Henry  Johnson,  in  his  answer, 
allied  that  his  father,  W.  K.  Johnson,  <m 
23d  tff  August,  1881,  did  Intend  to  execute 
deeds  to  his  children  to  certain  tracts  of  his 
land,  in  view  of,  and  to  avoid,  certain  compli- 
cations, and  that  this  deed  was  prepared  with 
this  view;  and,  the  second,  that  the  plaintiff 
himself,  in  his  testimony  In  chief,  brought  out 
of  his  own  witness  W.  J.  Hoffman  a  full  ref- 
eroice  ,to  those  deeds,  in  which  that  purport- 
ing to  be  to  Quew  Ann  Johnson  was  includ- 
ed. It  Is  too  late  now  for  him  to  complain. 
He  has  opened  wide  the  door  to  all  this  testi- 
mony. In  addition  to  all  this,  we  must  frank- 
ly say  that  the  testimony  was  pertinent  to  the 
Issue  of  fact  as  to  d^very  of  the  deed.  De- 
Uveiy  is  a  quesUon  <^  fact    It  cannot  slnit 


off  inquiry  in  a  court  of  justice  that  a  witness 
to  a  will  has  said  in  his  signature  to  the 
same  that  "he  saw  the  will  signed,  sealed, 
and  delivered  by  the  testator  In  our  presence 
as  his  last  will  and  testament  and  we,  in  the 
presence  of  the  testator,  and  in  the  presence 
of  each  other,  have  signed  the  eame  as  wit- 
nesses thereto."  If  such  was  not  the  fact 
he  can  be  interrelated  touching  the  same. 
So,  as  to  deeds,  that  a  witness  says,  "Signed, 
sealed,  and  delivered  in  our  presence,"  is  no 
Impediment  to  his  swearing  the  truth  in  court 
that  he  saw  no  such  thing,  or  be  allowed  to 
tell  what  he  saw.  Many  witnesses  may  not 
know  what  the  term  "delivery"  In  law  im- 
ports. They  can  tell  the  facts  that  surround- 
ed the  purported  execution  of  the  deed,  and 
from  these  facts  it  will  be  determined  wheth- 
er there  was  a  delivery.  In  speaking  of  de- 
livery, this  court  said  in  Carrigan  v.  Byrd, 
23  S.  C.  89,  "The  delivery  of  a  deed  Is  com- 
posed of  two  constituent  i«rts,— an  intention 
to  deliver  and  an  act  evincing  a  purpose  to 
part  with  the  ccHitrol  of  the  instrument"  All 
this  testimony  related  to  the  fact  of  ddlvay. 
How  can  you  tell  what  a  man  Intends  unless 
you  are  allowed  to  have  testified  what  he 
said,  what  he  did,  or  what  he  wrote,  at  the 
time  the  intention  In  question  is  alleged  to 
exist?  As  we  remari£ed  in  another  place  in 
this  (^)nion,  dellv^  Is  essential  to  a  deed 
being  operative.  It  need  not  be  that  the  de- 
livery be  actually  made  by  the  grantor  to  the 
grantee.  There  are  facts  sometimes  proved 
that  in  law  supply  such  actnal  delivery. 
Hare  the  appellants  lay  a  great  stress  upon 
the  deed  being  recorded  In  the  office  of  the 
register  of  mesne  amveyances  for  Chester- 
field county  seven  days  after  its  date;  also 
that  it  was  probated  by  the  oath  of  one  of  the 
witnesses  who  subscribed  the  same;  also  that 
the  wife  of  W.  K.  Johnson  renounced  her 
dower,  as  showing  delivery  of  the  deed. 
These  are  but  circumstances  to  be  consldaed 
In  reaching  a  conclusion  as  to  delivery.  No 
one  or  all  of  them  amount  to  proof  of  deliv- 
ery. They  may  all  be  explained  away  If  It 
can  be  done. 

Again,  appellants  stiggest  that  J.  Henry 
Johnson  and  Edward  Mclver,  Esq.,  were  not 
competait  witnesses.  The  objection  to  the 
testimony  as  to  J.  Henry  Johnson  was  that 
he  was  attempting  to  expose  a  fraud  in  which 
he  was  concerned.  It  is  true,  this  witness 
was  threatened  with  prosecution  for  having 
unstamped  tobacco  in  his  possession  at  the 
time  his  father,  W.  K.  Johnson,  was  In  a 
similar  fix;  but  it  was  W.  K.  Johnson  who 
had  the  notes  an<1  deeds  prepared  to  evade 
punishment  iiot  J-  Henry  Johnson,  This  did 
not  render  him  Incompetent.  But  It  Is  sug- 
gested that  he  is  allowed  In  this  way  to  at- 
tack as  fraudulent  a  deed  of  his  own  gran- 
ts, and  therefore  his  testimony  is  incompe- 
tent Appellants  make  the  mistake  of  sup- 
posing that  this  Is  an  effort  to  set  aside  W.  K. 
Johnson's  deed  to  Queen  Ann  Johnson  be- 
cause of  fraud.   No  snch  Issue  exists.  The 
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effort  here  is  to  show  tbat  no  ench  deed  «u 
ddlTered,  and  In  doing  this  It  Is  developed 
In  testimony  wbat  W.  K.  Johnson's  scheme 
was  toucbbig  the  preparation  of  the  deed, 
and  how  the  failure  ot  the  ^secutlon  pre- 
vented any  deUveiy'  The  testlmoir  was  not 
Incompetent 

Now,  as  to  the  questlMi  as  to  Mr.  Bdward 
Mclver's  testlmraiy.  exc^lon  6  states:  **Be- 
canse  tile  testimony  of  Edward  M<dvar,  Esq., 
was  tno(«Dpetent.  and  shoiihl  have  been  rnled 
out;  and  his  honor  erred  In  sustaining  the 
ruUng  of  the  referee  holding  that  It  was  com- 
petent" The  respondents  tnslBt  that  the  ap- 
pelant has  not  compiled  with  rule  6  of  this 
court  touching  the  mode  required  In  stating 
the  exertion  so  as  to  bring  before  the  court 
what  the  error  of  law  Is  that  is  complained 
of.  Subdivision  7  ct  rule  6  says:  "When 
error  of  law  is  alleged,  tiie  facts  or  croduslons 
of  fact  to  which  ecrw  relates."  As  we  have 
often  held,  these  rules  of  our  court  are  de- 
Blgaed  to  guide  the  bar  In  their  preparati<xi 
of  ain>eal  to  tills  court  They  mean  to  as- 
idst  not  thwart,  appellants.  Still  they  must 
be  enforced.  If  tbelr  Infraction  is  called  to  our 
attentUm.  In  this  case^  as  we  before  re- 
marked, respondents  have  called  upcm  us  to 
enforce  the  rale.  Is  there  anything  In  the  ex- 
ception that  points  oat  any  fact  w  conclusions 
of  fact  wherein  the  court  erred  In  holding 
this  testimony  cfHnpetent7  There  la  not  and 
therefore*  this  ocception  cannot  be  c<Hiaidered. 
Adler  V.  Cloud  (S.  C.)  20  8.  B.  393-390.  We 
have  thus  disposed  of  the  questions  ot  com- 
petency c£  tesUmcmy.  We  have  no  power  to 
consider  tiie  sufflcdcncy  of  the  testimony  In 
a  case  oa  the  law  side  ot  tiie  circuit  court 

The  fourteenth  exception  complains  that  his 
honor  erred  In  not  passing  upon  the  question 
of  rents  and  prc^ts.  When  It  Is  remembwed 
that  the  circuit  judge  decided  that  there  was 
no  d^ivery  of  .the  deed  from  W.  K.  JcOmson 
to  Queen  Ann  Jt^inson,  it  would  have  boea 
a  useless  act  oa  bis  part  to  make  any  direct 
floding  on  rents  and  profits  claimed  by  plain- 
tiff. If  she  had  no  titie,  of  course  she  could 
not  claim  rents  and  javflts. 

The  fifteenth  exertion  relates  to  a  ques- 
tion of  fact  whl<^  question  we  cannot  con- 
sider on  the  law  side  of  the  court  b^w. 

The  sixteenth  exception  Is  similar  to  the 
fifteenth,  and  Is  governed  by  the  same  rule. 

It  follows  that  there  was  no  reversible  er- 
ror here.  It  Is  the  judgmrat  of  this  court 
tbat  the  Judgment  of  the  drcolt  court  be  af- 
firmed. 


(44  S.  a  4011 

WALL,  Sheriff,  r.  McHIIXAN  et  sL 
(Supreme  Court  of  South  Cardlna.   July  IS, 
18050 

FOBBCLOSOBB   OF  MOHTOAOB  —  DarBXSH — 

CoNrLicTixo. 
In  a  salt  to  foreclose  a  mortgagre  given  to 
a  BheriEf  to  secure  the  price  of  land  purchased  at 
hU  official  Rale,  an  answer  allcfnui;  that  the 
ntortgoged  laud  la  port  of  a  certain  estate  which 


has  not  been  settied,  tiiet  defendant  Is  the  as- 
signee of  certain  shares -In  said  estate,  and  that 
some  of  the  heirs  have  been  paid  in  full,  and 

S raying  that  it  be  ascertained  what  interest  the 
eirs  hare  in  the  mortgage  debt,  cannot  defeat 
the  foreclosure,  thouErh  such  facts  may  inflaence 
the  court  in  suspending  the  enforcement  of  the 
judgment  ontil  the  tights  of  the  parties  claim- 
ing an  interest  in  the  fand  can  be  ascertained. 

Appeal  from  common  pleas  circuit  court  of 
Mailon  county;  J.  J.  Norton,  Judge. 

Suit  by  W.  A.  Wall,  as  sheriff,  against  S.  B. 
McMillan  and  others^  to  foreclose  a  mortgage. 
Complainant's  demurrer  to  the  answer  waa 
overruled,  and  he  appeals.  Reversed. 

W.  S.  Montgomery,  for  appellant  Johnson 
ft  Johneon,  for  respondents. 

McIVBR,  0.  J.  This  case,  which  has  been 
docketed  at  the  present  term  of  this  court  as 
two  cases,  la  In  fact  one  case,  as  will  appear 
from  the  following  statement:  The  action 
was  originally  commenced  by  the  plaintiff,  as 
successor  In  office  of  one  D.  F.  Berry,  who, 
as  sheriff  of  Marion  county)  had  sold  the  real 
estate  described  In  the  complaint  and  the 
same  was  bid  off  by  the  testator,  W.  C.  Mc- 
Millan, who  gave  his  bond  and  mortgage  to 
secure  the  payment  of  the  purchase  money 
to  the  said  Berry  as  sheriff,  as  aforesaid,  and 
the  object  of  the  action  was  to  foreclose - 
said  mortgage  The  complaint  was  in  the 
usual  form  down  to  the  sixth  paragraph 
thereof,  which  was  as  follows:  "That  the 
condition  of  the  said  bond  and  mortgage 
has  been  broken,  and  there  Is  due  and  re- 
maining unpaid  upon  said  bond  and  mort- 
gage the  sum  of  ten  hundred  and  fifty-one 
and  "Vioo  dollars,  with  Interest  from  the 
30th  day  of  July,  A.  D.  1875,  payable  annual- 
ly, subject  to  a  credit  of  ninety-five  and  '  Vioo 
dollars,  of  date  August  IS,  1875."  The  ex- 
ecutors, who  alone  were  made  parties  de- 
fendant originally  answered,,  admitting  all 
the  allegations  In  the  complaint  except  those 
contained  In  the  sixth  paragraph  thereof,  all 
of  which  were  denied  except  that  stating  the 
payment  mentioned  therein.  The  answer  of 
the  executors  sets  up  as  a  further  defense 
the  fact  that  the  land  covered  by  the  mort- 
gage now  sought  to  be  foreclosed  l>elonged 
to  the  estate  of  Ann  B.  Avant,  who  died  Intes- 
tate many  years  since,  leaving  as  her  heirs 
at  law  the  persons  named  in  the  answer  as 
such,  being  at  the  time  of  her  death  seised 
and  possessed  of  this  real  estate  and  consid- 
erable personal  property;  that  the  personal 
property  has  been  sold  by  her  administrator, 
and  this  land,  under  proceedings  for  partition, 
was  sold  and  bid  off  by  one  John  B.  Shackel- 
ford, who  made  considerable  payments  there- 
on, and  the  same  was  afterwards  sold  under 
proceedings  to  foreclose  the  mortgage  given 
by  him  to  enforce  the  payment  of  the  balance 
due  on  said  mortgn^^e.  at  which  sale  the  tes- 
tator, W.  C.  McMillan,  became  the  purchaser, 
and  gave  the  bond  and  mortgage  upon  which 
the  present  action  Is  founded.  The  answer 
goes  on  to  state  the  devolutions  ot  the  shares 
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of  nme  of  the  heirs  of  the  nld  Am  B.  Anmt, 
by  thdr  deaths,  upon  their  heirs,  and  also  the 
tnnafas  ttf  the  shares  of  some  of  the  parties 
to  the  testator,  W.  C.  UcMlUan.  The  answer 
also  alleges  that  the  estate  of  the  said  Ann 
B.  A.vant  has  never  been  settled,  but  that 
some  of  the  heirs  have  received  more  than 
thdr  shares  tbovln,  and  the  presumption  Is 
that  othon  of  them  hare  been  ptUd  In  fuU. 
Wherefore  mHA  defendants  sabmlt  that  It 
would  be  Inequitable  and  unjust  to  have  the 
mortgage  given  by  the  testator,  W.  C.  McMil- 
lan, fcH^dosed,  and  the  money  due  thereon 
collected,  ontfl  It  Is  ascortalned  what  lnt«est 
the  req^ectlve  hetars  of  the  s^  Ami  B.  Araot 
fx  their  assigns  may  have  In  the  mortgage 
debt,  which  will  then  be  paid  wltibont  the 
necessity  for  a  foreclosmre  of  the  mnlgage; 
wherefore  said  defesidants  demand  Judgment 
that  the  plaintiff  be  enjoined  from  proceeding 
to  foreclose  said  mortgage  nntll  the  Interests 
of  file  said  heirs  or  their  assigns  shall  have 
first  been  ascertained.  To  this  answer  the 
I^ntlff  biteiposed  a  demurrer  upon  the 
gnnmd  that  the  answtt'  does  not  state  facts 
saflldent  to  constitute  a  defense  to  plaintiff's 
cause  of  actkn  as  stated  In  the  ctunplalnt 
The  case  came  before  his  honor,  Judge  Ear- 
nest GUuy,  who  rendered  Judgment  sustaining 
the  demurrer,  and  ordering  that  the  cause  "be 
refored  to  the  master  ftw  Marlon  county  to 
compute  the  amount  due  on  said  mortgage, 
and  r^ort  his  actings  and  doings  to  the  court 
with  all  c<»T«ilent  speed."  From  this  Judg- 
ment  defendants  appealed,  whereby  the  only 
question  presented  was  whether  there  was 
mot  In  sustaining  the  demurrer.  But  this 
court,  at  ft  former  term,  after  the  case  was 
folly  <q;iened,  finding  that  neither  the  heirs 
nor  devisees  of  the  mortgagor,  who  held  the 
legal  title  to  the  land  sought  to  be  sold,  were 
parties  to  the  proceeding,  directed  that  the 
appeal  be  suspended,  and  the  case  be  remand- 
ed to  the  drcutt  eonrt  for  the  purpose  of  hav- 
ing such  heirs  and  devisees  made  parties. 
In  pursuance  of  this  direction,  the  case  was 
remanded  to  the  drcolt  court,  and  the  philn- 
tlff  amended  his  complaint,  bringing  in  the 
belts  and  derlsees  of  fiie  mortgagor,  W.  0.  Mc- 
Millan, as  parttes  defendant  To  tlUs  amend- 
ed complaint  two  of  the  adult  devisees  and 
heirs  at  law  answered,  Tery  much  to  the  same 
effect  as  the  answer  filed  by  the  executors 
to  the  original  complaint;  while  the  minor 
heirs  and  devisees  filed  a  formal  answer. 
The  plaintiff  demurred  to  the  answer  of  the 
adult  heirs  and  devisees  upon  the  same 
ground,  to  wit,  that  the  Cacts  stated  In  the 
answer  were  not  sufBdent  to  constitute  a  de- 
fense to  plaintiff's  cause  actl<ui.  Upon 
this  demurrer  the  case  was  heard  by  his  hon- 
or. Judge  Norton,  who  rendered  Judgmmt 
overruling  the  demurrw,  trmn  which  Judg* 
ment  plaintiff  appeals  upon  the  grounds  stat 
ed  in  the  recwd. 

In  the  present  attitude  of  the  case  It  be- 
comes  unnecessary  to  consider  the  appeal 
from  the  Judgment  of  Judge  Gary  sustaining 


the  original  demurrer  to  fbo  answer,  as  that 
Judgment  was  rendered  wh«i  all  the  neces- 
sary parties  were  not  before  tiie  court  But  as 
will  be  seen  tiom  what  'we  shall  -have  to  say 
In  disposing  of  the  ai^>eal  from  the  Judgment 
of  Judge  Norton,  we  do  not  think  there  was 
any  error  on  the  part  of  Judge  Gary  In  sns^ 
talnlng  the  original  demurror.  We  are  un- 
able to  find  In  either  of  the  answers  any  alle-' 
gatlon  that  the  uKBtgage  debt  has  either  been 
fully  or  partially  paid  and  satisfied.  There 
certainly  Is  no  allegation  that  any  part  of  the 
mortgage  debt  except  that  mentioned  In  the 
complaint  has  erer  been  paid  to  the  holder 
of  the  bond  and  nuntgage.  The  allegations, 
at  most  only  amount  to  a  clahn  that  some  of 
the  parties  Interested  In  the  fund  represented 
by  the  b<Hid  and  mortgage  have  received  their 
shares  therefai,  but  this  surely  cannot  amount 
to  a  payment  on  the  bond,  for,  If  so  allowed, 
the  Interest  of  others  entitled  to  share  In  the 
fund  might  be  seriously  Jeopardized,  If  not 
entirely  destroyed.  The  dtf endants*  testator, 
by  his  contract  with  a  pubUc  officer,  obligated 
himself  to  pay  to  such  officer  the  amount  of- 
mmey  mmtloned  In  the  Ixmd;  and  to  an  ac- 
tion to  enforce  the  performance  of  that  con- 
tract It  Is  no  defmse  to  say  that  he  had  made 
payments  to  others  not  legally  authorized  to 
receive  the  same.  It  seems  to  us  that  the 
several  matters  set  up  In  the  answers,  while 
not  onstltutlng  any  defense  to  the  plalntUTs 
cause  of  action,  will  be  entitled  to  the  fullest 
conslderatim  when  the  question  amies  up  as 
to  the  dlqiosltton  of  the  fund  r^reeoited  by 
the  bond  and  mortgage  now  brought  to  be 
fotedosed,  but  they  cannot  defeat  plaintiff's 
right  to  a  Judgment  of  forecIoBure,  though 
they  may  be  potential,  when  properly  present- 
ed to  the  circuit  court  In  Induchig  that  court 
to  suspend  the  enforcement  of  that  Judgment 
until  the  rights  of  the  parUes  claiming  en  In- 
terest In  the  fund  can  be  fully  ascertained. 
But,  as  long  as  there  Is  anything  due  and  un- 
paid <m  the  mortgage  deht  there  Is  nothing 
to  prevent  a  Judgment  of  foreclosure.  The 
Judgmmt  of  this  court  Is  that  the  Jndgmoit 
of  Judge  Nort<m  overruling  the  demnner  to 
the  answer  be  reversed,  and  that  the  case  be 
remanded  to  the  circuit  court  with  Instruc- 
tion to  refer  it  to  the  master  to  Inquire  and 
report  what  amount  Is  due  m  the  mortgage 
debt  after  giving  credit  to  the  testator's  estate 
for  all  payments  prqjteriy  made  tiiwetm,  and 
after  deducting  the  amounts  to  which  the  sev- 
eral parties  who  have  assigned  their  shares  In  - 
such  fund  to  defendants'  testatw  may  be  en- 
titled. 


(44  8.  G.  256} 

BUTLBR  T.  ELLERBE,  Gonptroller  General, 
et  aL 

@iq>reme  Court  of  South  Oarolina.    July  8, 
188SJ 

Ihjusction  against  State  OFrtcER~RBSTBAiH^ 
IRQ  Disposition  or  Public  Funds — Rbois- 

TRATION  Act— CONSTITDTIONALITT- 

1.  Injanction  will  lie  at  the  suit  of  a  tax- 
payer to  enjoin  the  illegal  disposition  of  state 
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funds  arlsins  from  tflzation.    Per  Mclver,  C.  J. 

2.  One  who  has  been  elected  to  office  bj  the 
general  assembly,  whose  members  were  elected 
under  the  registration  act  of  1882  {Gen.  St.  18S2, 
tit.  2,  c.  7;  Rev.  St.  1893,  tit  2,  c.  8),  ib  not  es- 
topped to  institute  an  action,  as  a  taxpayer,  as- 
BAiling  the  conatitationality  of  that  act.  Per 
Mclver.  C.  J. 

3.  Where  the  purport  and  effect  of  a  registra- 
tion law  is  to  add  to  or  to  take  away  any  of 
the  qualifications  prescribed  by  the  constitution, 
or  where  its  effect  is  to  obstruct,  subvert,  or 
even  unnecessarily  to  impede,  the  exercise  of 
thi>  tight  GOnfeired  by  the  constitution,  it  can- 
not be  sustained,  bat  must  be  held  an  unconsti- 
tutional invasion  of  the  right  of  suffrage.  Per 
Mclver.  0.  J. 

4.  The  act  of  1882  (Oen.  St.  1882,  tit.  2.  r. 
7;  Rev.  St  18^  tit  2,  c.  Si,  providing  for  the 
ri'glstratlon  of  voters  Is  an  unconstitutional  limi- 
tation of  the  right  of  suffrage.  Per  Mclver, 
O.  J. 

5.  A  snit  against  state  officers  to  enjoin 
them  from  disburaing  public  funds  for  the  pur- 
poses declared  In  an  act  of  the  legislature  is  not 
a  suit  against  the  state  to  which  the  state  is  an 
indispensable  party,  and  which  cannot  therefore 
be  maintained  without  its  consent.  Gary,  J., 
dissenting. 

6.  An-  act  of  tbe  legislature  will  not  be  pro- 
nounced unconstitutional  unless  it  is  necessary 
to  the  detennioatioo  of  tbe  case  in  which  the 
question  is  presented.    Per  Gary,  J. 

7.  An  action  to  enjoin  state  officers  from 
disbursing  funds  to  the  purpose  declared  in  the 
an>ropriation  act  of  December  23,  1S93,  pnh 
Tiding  for  the  payment  of  salaries  to  supervisors 
of  registration  and  other  election  officers  appoint- 
ed under  the  registration  act  of  1882  (Gen.  St. 
1882,  tit.  2.  c.  7:  Rev.  St  1893.  tit.  2,  c.  8),  do«« 
not  necessarily  involve  the  determination  of  the 
constitutionality  of  said  registration  act.  Per 
Gary,  J.  Mclver,  G.  J.,  dissentii^r. 

8.  The  act  of  1882  (Gen.  St.  1882.  tit.  2,  c. 
7;  Rev.  St  1893,  tit  2,  c  8)  provided  for  the 
registration  of  votm  and  tbe  appointment  of 
superrisors  of  registration  and  other  election  offi- 
cers. In  1883  the  legialatnre  appropriated  a  suf- 
ficient amount  to  pay  the  salaries  of  the  super- 
visors and  other  election  officers  for  that  fiscal 
year,  .ffdd,  that  Injnnetion  would  not  lie  to  re- 
strain the  state  officers  from  paying  said  salaries, 
on  the  ground  of  the  nnconstitutionality  of  the 
registration  act,  because  the  state,  if  she  could 
be  sued,  would  be  estopped  from  interposing  the 
objection  that  the  services  rendered  at  her  in- 
stance and  for  her  benefit  were  illegal.  Per 
Gary,  J.   Mclver,  C.  J.,  dissenting. 

9.  A  petition  for  injunction  to  restrain  state 
officers  from  disbursing  public  funds  pursuant  to 
an  act  of  tbe  legislature  appropriating  moneys 
for  the  payment  of  salaries  to  the  supervisors  of 
registration  and  other  election  officers  appointed 
under  the  act  of  1882  (Gen.  St  1882,  tit  2,  o. 
7;  Rev.  St.  1893,  tit  2,  c.  S>>  on  the  ground 
that  such  act  was  an  unconstitutional  abridg- 
ment of  the  elective  franchise,  which  fails  to  al- 
lege that  any  one  has  been  deprived  of  his  right 
to  vote  by  reason  of  said  act  preamts  a  purely 
abstract  proposition  of  law  which  it  is  not  tiie 
duty  of  a  court  of  equity  to  decide.  Per  Pope, 
J.    Mclver,  C.  J.,  dissenting. 

10.  Injunction  will  not  lie  to  restrain  tbe  pay- 
ment of  salaries  to  certain  state  officers  on  the 
ground  that  the  office  were  created  by  a  stat- 
ute which  is  unconatitutional,  aa  the  petitioner 
has  an  adequate  remedy  at  law.  Per  Pope,  J. 
Mclver,  G.  J.,  dissenting. 

Action  In  the  original  Jurisdiction  of  fbe 
supreme  court  by  Matthew  C.  Butler  to  en- 
Join  defendants,  William  H.  Ellerbe  and  an- 
other, as  fiscal  officers  of  tbe  state,  from  ap- 
plying public  funds  to  the  payment  of  cer- 
tain appropriations.  Dismissed. 


The  petition  and  complaint  of  MatOiew  G. 
Butler  alleges:  "(1)  That  he  is  a  dtlsen  and 
resident  taxpayer  of  tbe  county  of  Edgefield, 
state  aforesaid,  possessing  all  tbe  qualifica- 
tions and  laboring  under  ilone  of  tbe  dis- 
qualifications provided  in  the  constitution 
and  laws  of  tills  state  for  tbe  electors  and 
offlceholdOTS  thereof,  on  behalf  of  himself  and 
other  citizens  and  resident  taxpayers  of  said 
state  in  tbe  like  plight  and  condition  as  Urn- 
self  as  to  quallflcationa  and  dlsquaUflcatlcHis, 
too  numerous  to  be  made  parties  to  this  ac- 
tion«  and  of  other  eltlaens  and  resident  tax- 
payers of  said  state  possessing  the  same  con- 
stitutional qualifications  aa  himself,  and  la- 
boring under  no  disqualifications  save  tbose 
Imposed  by  the  acts  of  assemblj  beidnafter 
mentioned,  alleged  berelnaftw  to  have  been 
enacted  In  violation  of  tbe  Sfdd  consUttttlon. 
(2)  That  WUllam  H.  Ellerbe  and  William  T. 
G.  Bates  are  now,  and  have  been  for  some 
time  last  past,  the  formear  the  comptroller 
genoal  and  the  latter  the  treasurer  ct  tbe 
state  of  South  Carolina.  0)  That  on  the  9tb 
day  of  February,  A.  D.  1^2,  there  was  m- 
acted  by  the  general  assembly  of  this  state, 
and  approved  by  the  governor  thereof,  an  act 
entitled  'An  act  to  amend  title  2  (entitied) 
•'Of  Elections,"  of  part  I.,  (entitled)  "Of  tbe 
Internal  Administration  of  the  Govern- 
ment" '  of  tbe  General  Statutes,  which  has 
been  Incorporated  Into  the  General  Statutes 
of  South  Carolina  of  1882,  and  the  Revised 
Statutes  of  South  Carolina,  approved  by  the 
genonl  assembly  of  1893.  That  section  2  of 
said  act  is  in  these  words:  *A11  dectors  of 
the  state  shall  be  registoed,  as  hereinafter 
provided;  and  no  person  shall  be  allowed  to 
vote  at  any  election  hereafter  to  be  held  un- 
less registered  as  herdn  required.*  7he  cor- 
responding section  of  tbe  General  Statutes  of 
1882  Is  section  90,  and  the  corresponding  sec- 
tion of  the  Revised  Statutes  of  1893  la  section 
132.  And  tbat  section  S  of  said  act  provides 
(as  does  also  tbe  corresponding  section  98  of 
tbe  General  Statutes  of  1882)  that.  In  the 
months  of  May  and  June,  1882,  tbe  super- 
visors of  registration  alunild  make  a  full  and 
complete  r^istration  of  all  qualified  voters 
In  the  manner  therein  prescribed.  (^  That 
section  .0  of  said  act  provides  (as  does  ^so 
the  corresponding  section  94  of  the  Gteneial 
Statutes  of  1882):  'When  the  said  registra- 
tion shall  have  been  completed,  tbe  books 
shall  be  closed,  and  not  reopened  for  regis- 
tration, except  for  tbe  purposes  and  as  here- 
inafter mentioned,  until  aftra*  the  next  gen- 
eral election  ftnr  state  offlcws.  After  tbe  said 
next  general  election  the  said  books  shall  be 
reopened  for  r^stratton  of  such  persons  as 
shall  thereafter  become  entitled  to  register,  on 
the  first  Monday  In  each  month,  to  and  until 
the  first  Mondi^  of  July,  Inclusive  j^^ceding 
tbe  following  general  election,  upon  which 
last  named  day  the  same  shall  be  closed,  and 
not  reopened  tor  r^lstration  until  after  tbe 
said  general  election;  and  ever  after  the  said 
books  shall  be  opened  for  registratkm  of  such 
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electors  on  the  days  above  mentioned,  until 
the  first  day  of  July  preceding  a  general 
election,  wben  tlie  same  shall  be  closed  as 
aforesaid,  until  the  general  election  shall  hare 
taken  place.'  (S)  That  section  9  of  said  act 
provides  (as  does  also  the  corresponding  sec- 
tion 97  of  the  General  Statutes  of  1882)  that 
'any  person  coming  of  age  and  becoming 
qualified  as  an  elector,  may  appear  before  the 
supervisors  of  registration,  on  any  day  on 
which  the  books  are  opened  as  aforesaid,  and 
take  oath  as  to  his  age  and  qnaliflcatlons,  as 
hereinbefore  provided;  and  If  the  supervisor 
finds  him  qualified,  he  shall  enter  his  name 
upon  the  registration  book  of  the  precinct 
wherein  he  resides.'  The  corresponding  sec- 
tion of  the  Revised  Statutes  of  1893  is  140. 
(6)  That  section  10  of  said  act  provides  that 
each  elector  registered  shall  be  furnished 
with  a  certificate  by  the  supervisor,  and  that 
no  peraon  shall  be  allowed  to  vote  at  any 
other  precinct  than  the  one  for  which  he  is 
registered,  nor  unless  he  produces  and  ex- 
hibits to  the  managers  of  election  such  certif- 
icate. The  corresponding  section  of  the  Gen- 
eral Statutes  of  1882  is  98;  of  the  Revised 
Statutes  of  1893  is  142.  (7)  That  section  12 
of  said  act  is:  *In  case  of  the  removal  of  an 
elector  from  one  residence  to  another  In  the 
same  precinct,  such  elector  shall  notify  the 
supervisor  of  registration,  and  shall  surren- 
der his  certificate  of  registration  to  the  said 
supervisor  of  registration,  who  shall  enter  the 
fact  upon  the  registration  book,  and  shall 
give  such  elector  a  new  certificate  In  ac- 
cordance with  such  change  ,of  residence.' 
The  corresponding .  section  of  General  Stat- 
utes of  1882  is  100;  of  Revised  Statutes  of 
1893  Is  14a  And  that  section  15  of  said  act 
Is;  *No  elector,  moving  from  one  residence, 
precinct,  parish,  ward,  or  county  to  another, 
shall  be  allowefd  to  register  or  vote  without 
a  transfer  of  registration  as  above  provided.' 
The  corresponding  section  of  General  Stat- 
utes of  1882  is  section  103;  of  Revised  Stat- 
utes of  1893  Is  section  149.  (9)  That  the  afore- 
said provisions  and  sections  of  said  act  and 
section  16  thereof,  and  divers  others  of  said 
act,  are  In  violation  of  sections  14,  21,  31,  33, 
34,  36,  and  41  of  article  1,  and  sections  2,  8, 
and  10  of  article  2,  and  of  sections  2,  3,  7,  8, 
and  10,  of  article  8,  of  the  constitution  of 
this  state,  and  of  section  2  of  article  1,  sec- 
tion 1  of  article  14,  article  10  of  the  amend- 
ments, and  section  1  of  article  15  of  amend- 
ments, and  divers  other  sections  of  the  con- 
stitution of  the  United  States  of  America, 
and  are  such  essential  and  main  features  of 
said  act,  and  so  interwoven  with  its  letter 
and  spirit,  as  to  make  said  act  not  a  rea- 
sonable, uniform,  and  impartial  regulation 
of  the  elective  franchise,  but  a  denial  and 
abridgement  of  the  constitutional  right  of  the 
citizen  to  vote,  an  Impediment,  hindrance, 
and  obstruction  of  the  exercise  of  that  right, 
and  so  utterly  subversive  of  the  constitu- 
tional provisions  In  regard  to  elections  by  the 
people  as  to  render  the  entire  act  uncraistltu* 


tional,  null,  and  void.  (10)  ^lat,  by  an  act 
of  the  general  assembly  of  this  state,  ap- 
proved December  23,  1803,  ratitled  'An  act 
to  make  appropriations  to  meet  the  ordinary 
expenses  of  the  state  government  for  the 
fiscal  year  commencing  November  1st,  1893,' 
there  was  appropriated,  by  the  ninth  subdi- 
vision of  section  9  thereof,  for  the  salaries  of 
the  supervisors  of  registration,  $7,050;  that  Is 
to  say,  to  pay  the  supervisors  of  registration 
for  each  county  in  the  state,  except  Charles- 
ton county,  the  sum  of  $200,  for  the  services 
to  be  rendered  during  the  fiscal  year  com- 
mencing November  1,  1893,  and  to  the  su- 
pervisor of  registration  for  Charleston  coun- 
ty the  smn  of  $250,  for  services  to  be  render- 
ed during  the  same  period,— said  amounts  . 
to  be  paid,  one-half  on  the  1st  day  of  June, 
1894,  and  the  remaining  one-half  on  the  Ist 
day  of  November,  1894,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated. 
And  there  was  appropriated  by  the  eighteenth 
subdivision  of  said  section  9  of  said  act,  'for 
the  pay  of  managers  of  election,  twelve  hun- 
dred dollars';  and  by  the  twenty-first  subdi- 
vision of  said  section,  'for  the  pay  of  com- 
missioners and  managers  of  election,  fifteen 
thousand  dollars;  to  pay  for  advertising  no- 
tices of  election,  two  thousand  dollars.'  And 
your  petitioner  avers,  on  information  and  l>e- 
llef,  that  portions  of  said  appropriations  are 
still  in  the  treasury,  undrawn  and  unpaid,  as 
is  also  a  portion  of  a  previous  appropriation 
for  payment  of  supervisors  of  registration; 
that  by  reason  of  the  premises  these  appro- 
priations are  made  for  compensation  for  the 
performance  of  illegal  and  unconstitutional 
services,  and  are  ultra  vires  on  the  part  of 
the  general  assembly,  and  Illegal,  unconstitu- 
tional, null,  and  .void,  and  it  Is  illegal  and 
violative  of  the  said  constitutions  for  the 
comptroller  general  of  the  state  to  draw  his 
warrant  upon  the  state  treasurer  for  payment 
of  said  appropriations,  or  for  the  said  treas- 
urer to  pay  them.  (It)  That,  notwithstand- 
ing the  premises,  the  said  William  H.  Eller- 
be,  comptroller  general  of  said  state,  has 
heretofore  unlawfully  drawn,  and  is  now  un- 
lawfully drawing,  and  Intends  to  continue  In 
future  unlawfully  to  draw,  warrants  upon 
the  said  William  T.  C.  Bates,  treasurer  of 
said  state,  for  the  payment  of  said  appro- 
priations, and  that  the  said  treasurer,  Wil- 
liam T.  C.  Bates,  has  heretofore  unlawfully 
paid.  Is  now  unlawfully  paying,  and  Intends 
to  continue  In  future  unlawfully  to  pay,  all 
such  warrants  so  drawn  or  to  be  drawn  by 
said  comptroller  general  for  payment  of  said 
appropriations.  (12)  And  your  petitioner  fur- 
tbet  shows  that  the  foregoing  has  worked 
and  will  work  manifest  wrong  and  Irrepara- 
ble Injury  to  your  petitioner  and  other  citi- 
zens and  resident  taxpayers  of  the  state  of 
South  Carolina,  unless  restrained  by  this 
court,  and  that  he  and  they  are  without  ade- 
quate remedy  at  law  In  this  behalf.  Where- 
fore your  petitioner  prays  that  said  sections 
of  said  ac^  and  the  entire,  act,  as  It  appears 
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In  the  Acta  of  1882,  In  tbe  General  Statutes  of 
1882,  and  tbe  Revised  Statutes  of  1893,  be  de- 
clared unconstitutional,  null,  and  void;  that 
defendants,  and  tbe  successors  in  office  of 
defendants,  be  restrained  from  any  further 
Tiolation  of  the  rights  of  your  petitioner;  and 
that  this  court  may  grant  Its  writ  of  Injunc- 
tion, issuing,  out  of  and  under  the  seal  of  this 
honorable  court,  perpetually  enjoining  the  de- 
fendants, their  clerks,  agents,  Bervants,  or 
attorneys,  to  wit,  William  EL  Ellerbe,  said 
comptroller  general,  and  bis  successors  In 
office,  from  drawing  any  warrants  upon  tbe 
said  treasurer  and  bis  successes  In  office, 
for  tbe  payment  of  any  amount  of  said  appro- 
priations, and  WUltam  T.  O.  Bates,  said  treas- 
urer, and  his  successors  In  office,  from  mak- 
ing any  payment  of  any  of  said  warrants 
drawn  or  to  be  drawn.  And  your  petitioner 
prays  for  sncb  other  and  further  relief  as  to 
this  honorable  court  may  seem  meet  and 
proper." 

BatAman  ft  Toomans  and  Douglass  &  Obear, 
for  petitioner.  Attorney  General  Buchanan, 
for  the  State. 

GART,  J.  nils  action  was  Instituted  in 
this  court,  in  Its  original  jurisdiction,  for  an 
Injunction  against  tbe  defendants,  as  'state  of- 
ficers, to  restrain  them  from  applying  the 
public  funds  in  the  state  treasury  to  the  pay- 
ment of  certain  appropriations  made  by  the 
legislature,  which,  It  Is  claimed,  are  Ul^al. 
The  appropriations  alleged  to  be  Illegal  are 
those  made  In  the  appropriation  act  of  1893 
for  tbe  pay  of  supervisors  of  registration  and 
for  the  pay  of  oommissloners,  managers,  and 
meeaengers  of  elections  for  the  fiscal  year 
commencing  1st  November,  1893.  The  com- 
plaint concludes  with  the  following  allega- 
tions: "And  your  petitioner  avers,  on  Infor-  i 
matlon  and  belief,  that  portions  of  said  ap-  | 
propriatloQs  are  still  In  the  treasury,  un- 
drawn and  unpaid,  as  Is  also  a  portion  of  a 
previous  appropriation  for  payment  of  super- 
visors of  r^istration;  that  by  reason  of  the 
premises  these  appropriations  are  made  for 
compensation  for  the  performance  of  illegal 
and  unconstitutional  services,  and  are  ultra 
vires  on  the  part  of  the  general  aasemhly, 
and  Ul^al,  unconstitutional,  null,  and  void, 
and  it  la  illegal  and  violative  of  tbe  suid  con- 
stitutions for  the  comptroller  general  of  the 
state  to  draw  his  warrant  on  tbe  state  treas- 
urer for  payment  of  said  appropriations,  or  for 
tbe  said  treasurer  to  pay  them.  (11)  That, 
notwitbstancling  the  premises,  tbe  said  Wil- 
liam H.  EUerbe,  comptroller  general  of  said 
state,  has  heretofore  unlawfully  drawn,  and 
is  now  unlawfully  drawing,  and  Intends  to 
continue  in  future  unlawfully  to  draw,  war- 
rants upon  tbe  said  William  T.  C.  Bates, 
treasurer  of  said  state,  for  the  payment  of 
said  appropriations,  and  that  the  said  treas- 
urer. William  T.  a  Bates,  has  heretofore  un- 
lawfully paid,  is  now  unlawfully  payhig, 
and  intends  to  continue  In  future  unlawfully 


to  pay,  all  such  warrants  so  drawn  or  to  be 
drawn  by  said  comptroller  general  for  pay- 
ment of  said  appropriations.  (12)  And  yonr 
petitioner  further  shows  that  the  foregomg 
has  worked  and  will  work  manifest  wrong 
and  irreparable  Injury  to  your  petitioner  and 
other  citizens  and  resident  taxpayers  of  the 
state  of  South  Carolina,  unless  restrained  by 
this  court,  and  that  be  and  they  are  without 
adequate  remedy  of  law  in  this  t>ehalf. 
Wherefore  your  petitioner  prays  that  said 
section  of  said  act,  and  the  entire  act,  as  It 
appeara  in  tbe  Acts  of  1882,  in  tbe  General 
Statutes  of  1882,  and  the  Revised  Statutes  of 
1893,  be  declared  unconstitutional,  null,  and 
void;  tbat  defendants,  and  the  succeasors  In 
office  of  the  defendants,  be  restrained  from 
any  further  violation  of  the  rights  of  your 
petitioner;  and  that  this  court  may  grant  Its 
writ  of  Injunction,  Issuing  out  of  and  under 
the  seal  of  this  honorable  court,  perpetaally 
enjoining  the  defendants,  their  clerks,  agents, 
serrants,  or  attorneys,  to  wit.  WiUiain  H. 
Ellerbe,  said  comptroller  general,  and  his  suc- 
cessors In  office,  from  drawing  any  warrants 
upon  tbe  saJd  treasurer  and  his  successors  !n 
office,  for  the  payment  of  any  amount  of  said 
appropriations,  and  William  T.  C.  Bates,  said 
treasurer,  and  jhis  successors  In  office,  from 
making  any  payments  of  any  of  said  war- 
rants drawn  or  to  be  drawn.  And  yonr  pe- 
titioner prays  for  such  other  and  further  re- 
lief as  to  this  honnable  court  may  8e«n  meet 
and  proper." 

Waiving  the  question  as  to  tbe  right  of  the 
petitioner  to  equitable  relief  when  the  only 
Injury  complained  of  Is  that  which  does  not 
affect  him  differently  from  all  other  resident 
taxpayers  of  the  state  (Mauldln  t.  City 
Council.  33  S.  C.  1,  11  S.  E.  431),  also  waiv- 
ing tbe  question  that  an  adequate  remedy  Is 
provided  by  tbe  Revised  Statutes  (section  343 
of  which  Is  as  follows:  "If  any  taxes  ahall 
be  Illegally  assessed  or  collected  when  tbe 
same  shall  become  known  to  the  county  au- 
ditor he  shall  on  demand  of  the  party  Inter- 
ested submit  the  matter  to  the  comptroUv 
general,  and  if  the  comptroller  general  ap- 
prove thereof  in  writing,  the  amount  so  Ille- 
gally collected  shall  be  repaid  to  the  party 
paying  tbe  same  out  of  the  county  treasury 
on  the  order  of  the  county  auditor;  and  so 
much  of  said  taxes  as  shall  have  been  paid 
Into  the  state  treasury  shall  be  refunded  to 
the  county  treasury  and  the  county  andltor 
shall  retain  tbe  same  In  his  next  annual  set- 
tlement and  charge  tbe  state  tberewltb"). 
and  waiving  tbe  question  as  to  the  right  of 
the  petitioner  to  equitable  r^Ief  when  the 
only  ground  for  such  relief  Is  the  Illegality 
of  tbe  acts  of  the  legislature  mentioned  In 
the  petition  (Cooley.  Tax'n.  p.  700;  10  Am.  A 
Eng.  Enc.  T^w,  pp.  857,  859;  Dows  T.  Chi- 
cago, 11  Wall.  108;  Hannewlnkle  r.  George- 
town, IS  Wall.  547;  Hallway  Co.  t.  Chey- 
enne, 113  IT.  S.  516,  5  Sup.  Ct  OOl;  City  of 
Milwaukee  v.  Koeffler,  116  IT.  S.  219.  6  Sup. 
Ct  872;  Taylor  T.  Secor,  92  U.  &  575;  Car. 
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roll  T.  Soffard,  3  How.  442;  State  Railroad 
Tax  Cases,  92  U.  S.  613),  we  are  of  the  opin- 
ion that  there  are  other  objections  to  the  pe- 
tition, apparent  upon  its  face,  which  show 
that  the  prayer  thereof  cannot  be  granted: 
First,  the  proceeding  Is  in  effect  a  salt  against 
the  atate;  second,  the  state  Is  an  Indispens- 
able party;  third,  the  question  as  to  the  con- 
stitutionality of  the  acts  cannot  properly 
aiiee,  as  there  are  other  grounds  npon  which 
the  court  can  rest  Its  judgment;  fourth,  If 
the  state  could  be  sued,  she  would  be  estop- 
ped from  Interposing  the  objection  that  the 
serrlces  rendered  at  her  instance  and  for  her 
Iwneflt  were  ill^l.  The  appropriation^  show 
that  the  state  desires  the  payment  of  such 
serrlces.  Equity  will  not,  therefore,  lend  Its 
aid  to  compel  the  state  Indirectly,  through  the 
defendants  as  her  fiscal  officers,  to  do  that, 
when  the  state  could  not  be  compelled  to  do 
It  in  a  direct  proceeding. 

In  proceeding  to  consider  these  several  ob- 
jections to  the  petition  it  will  be  well  to 
keep  In  mind  that  the  defendants  are  not 
{Kvceeded  against  as  individuals,  but  In  th^r 
respective  r^)TesentatIve  capacity  as  state 
officers,  and  their  successors  In  office;  that 
there  Is  no  allegation  in  the  petition  that  any 
act  of  the  defendants  Is  attributable  .to  them 
as  Individuals,  but  only  In  their  respective  ca- 
pacity as  state  officers;  that  the  funds  sought 
to  be  affected  by  this  i^oceeding  have  al- 
ready been  collected  and  paid  into  the  state 
treasury,  and  are  now  the  property  of  the 
state,  and  that  the  possession  thereof  by  the 
treasurer  of  the  state  is  tlte  possession  of  the 
state  Itsdf ;  that  the  petitioner  in  this  pro- 
ceeding does  not  seek  to  enjoin,  the  doing  of 
any  act  under  the  registration  acts;  that  the 
rights  which  this  proceeding  seeks  to  affect 
are  not  those  of  the  defendants,  but  those  of 
the  state. 

The  objections  that  the  action  herein  is  In 
effect  a  suit  against  the  state  and  that  the 
Ate  Is  an  Indlapenaable  party  will  be  con- 
tiderad  together.  Tliese  objections  are  ju- 
rlsdlctional  in  tb^r  nature,  and  may  be  in- 
terposed at  any  time,  as  shown  by  the  case 
of  Lowry  t.  Thompson,  25  S.  0.  416,  1  S.  HI. 
141,  In  which  this  court  of  its  own  motion 
r^ses  snob  objecti<»u  Tbe  case  of  Lowry 
T.  Thompson,  snpra,  it  seems  to  ns,  is  de- 
cisive of  tblB  case.  That  was  an  action  by 
James  M.  Lowry  against  Hugh  S.  Thompson, 
governor,  W.  BL  Stoniy,  comptroller  general, 
uid  others,  as  ccnnmlsrioners  of  the  sinking 
hud,  for  the  recorery  of  a  title  deed.  Chief 
Jostlce  M(jTer,  ddlverlng  the  (pinion  of  the 
divided  eourt,  says:  "It  will  be  necessary 
flnt  to  dispose  of  the  question  of  jurisdic- 
tion, for  if  it  sboU  be  determined  ttiat  tbe 
eowt  has  no  Jurisdiction  then  it  would  be  not 
only  unnecessary  but  improper  to  undertake 
to  decide  any  ot  the  othw  qneetions  In  tbe 
case:  That  a  state  cannot  be  sued  in  any  of 
its  courts  wlthoat  Its  ez^^ss  consent,  which 
CBQ  only  be  given  by  the  l^ilslatlve  author- 
ity, is  a  propoaitltm  so  nnlvenally  conceded 


as  to  render  any  agreement  or  authority  to 
support  it  wholly  unnecessary.  If,  however, 
authority  should  be  asked  .for,  it  will  be 
found  In  almost  every  case  which  will  he 
hwelnafter  cited,  where  it  will  be  found 
that  the  proposition  has  been  distinctly  de- 
cided or  expressly  recognized,  and  we  are 
not  aware  of  any  authority  to  the  contrary. 
As  it  Is  not  pretended  that  any  such  consent 
was  given  In  this  case,  the  first  Inquiry'  is 
whether  this  is  really  an  action  against  the 
state.  The  fact  that  the  state  Is  not  named 
as  a  party  to  the  record  Is  not  conclusive  of 
this  inquiry,  though  at  one  time  it  seems  to 
have  been  so  h^d  In  the  case  of  Osbom  v. 
Bank,  9  Wheat  738,  followed  by  Davis  v. 
Gray,  16  Wall.  203;  but  these  cases,  so  for  as 
this  particular  point  is  concerned,  are  en- 
tirely inconsistent  with  the  more  rec^t  de- 
cisions of  the  supreme  court  of  the  United 
States,  where  the  rnle  se^s  now  to  be  well 
settled  that  an  action,  though  In  form  against 
an  officer  of  the  state.  If  it  Is  In  fact  a  suit 
against  the  state  itself,  cannot  be  main- 
tained even  though  the  state  is  not  made  a 
party  on  the  record.  Louisiana  v.  Jumel, 
107  U.  S.  711,  2  Sup.  Ot  12.8;  Cunningham  v. 
Railroad  Co.,  109  C.  S.  446,  3  Sup.  Ct  292,  609; 
Hagood  V.  Southern,  117  U.  S.  52,  6  Sup.  Ct 
60S.  Indeed,  It  being  unlvmially  conceded 
that  a  state  cannot  be  sned  without  its  con- 
sent *  *  *  it  is  only  in  cases  where  the 
state  Is  not  named  as  a  party  defendant  In 
the  recwd  that  any  real  question  of  juris- 
diction can  arise;  for  If  tbe  state  Is  named 
as  a  party  defendant  In  tlie  record  that  pre- 
cludes further  Inquiry,  and  the  conrt,  it  Is  uni- 
versally conceded,  cannot  take  jurisdiction. 
*  *  *  The  action  Is  not  brought  against 
the  defendants,  as  Individuals,  but  for  a 
tort,  from  which  they  are  seeking  to  defend 
tbems^ves  by  some  act  or  order  of  the  state 
government,  but  the  action  Is  brought  against 
them  as  commissioners  of  the  sinking  fund 
to  recover  property  alleged  to  be  in  their  pos- 
session officially.  *  *  •  If,  t\en,  the  iHt>p- 
erty  Is  to  be  regarded  as  In  the  official  pos- 
session of  the  secretary  of  state,  and  as  such 
subject  to  the  control  of  tbe  commissioners 
of  the  sinking  fund,  it  would  seem  to  be 
clear  that  tbe  action  Is,  in  fact  though  not  In 
form,  an  action  ag^nst  the  state  Itself;  for. 
In  such  case,  as  tbe  state  can  ooly  hold  pcm- 
sesslon  of  personal  property  by  or  through 
an  agent  the  possession  of  the  officer  or 
agent  is  the  ptMsseffiion  of  the  state,  and  the 
state  is  an  Indispensable  party  to  any  con- 
test for  tbe  rigbt  of  possession.  Even  if  the 
possession  of  tbe  state  was  orlglnaUy  ac- 
quired by  some  wrongful  act  of  some  of  its 
officers  or  agents  (though  It  is  dlfflcolt  to  see 
how  this  could  be  judicially  determined  un- 
til the  question  of  jurisdiction  is  first  dis- 
posed of),  still  no  action  could  be  maintained 
by  the  rightful  owner  to  recover  possession 
against  an  office  of  the  state  govemm«it 
holding  and  claiming  the  property  as  the 
Vtojf&et^  of  the  atat^  when  sued  as  mch. 
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because  In  each  case  the  state,  being  tbe 
real  party  In  Interest,  would  be  an  Indlsp^i- 
sable  party  to  the  action,  and  as  she  conld 
not  be  made  a  party  without  her  consent, 
Qa  action  could  not  be  maintained  In  any 
court,  and  the  claimant  would  be  remitted  to 
his  remedy  by  petition  to  the  legislature,  Just 
aa  In  the  case  of  all  othw  claims  against  the 
state,  whiue,  If  fala  claim  be  well  founded,  it 
is  not  permissible  to  doubt  he  would  rec^re 
ample  Justice.  Itt  bowerer,  the  acti<m  should 
be  brought  against  tiie  person  In  possessiw 
as  an  Individual,  and  be  in  Iils  def  «ise  jweks 
to  Justify  his  possesiEdon  by  alleging  title  to 
or  right  of  possession  in  the  state,  then,  as 
In  the  case  of  U.  S.  r.  Lee,  1  Sup.  Ct.  240,  he 
must  estabUsh  such  title  or  right  oi  possea- 
slon,  and,  if  he  falls  to  do  so,  Judgment  goes 
against  him  as  an  IndlTlduaL  The  reason 
for  the  distinction  Is  obrions.  In  the  former 
case,  the  party  In  possession  being  sued  as 
an  offlcw,  Judgment  can  only  go  against  him 
as  such,  and  not  against  hxm  aa  an  individ- 
ual, and  aa  the  only  property  he  baa  aa  an 
officer  Is  the  property  of  tiie  state,  It  la  clear 
that  the  state  Is  the  real  party  in  Interest, 
as  it  la  out  of  her  property  alone  that  the 
Judgment  Bought  to  be  recorered  can  be  sat- 
isfied. But  In  the  lattw  case,  where  the  par- 
ty in  possession  fa  eued  as  an  Individual,  the 
Judgment  can  only  be  enforced  against  the 
individual  propnty  ot  the  defendant,  and  the 
state  is  not  necessarily  Interested,  and  la  not 
therefore  tite  real  party  in  inta-eet."  The 
ft>regolng  ease  la  cited  with  approval  In  the 
caae  of  Columbia  Water  Power  Oo.  v.  Colum- 
bia, ate.,  Ught  &  Power  Oo.  (S.  O.)  20  S.  B. 
1002;  and  aee  the  case  of  Green  v.  Nivera, 
21  S.  B.  263,  more  recently  decided  by  this 
coort  The  following  authwitieB  are  dted 
in  support  of  these  views:  Louisiana  v.  Jn- 
mel,  107  U.  S.  711,  2  Sup.  Ct  128;  In  re 
Ayers,  123  U.  S.  443,  8  Sup.  Ct  164;  Pennoy- 
ex  V.  McCoonanghy,  140  U.  S.  1,  11  Sup.  Ct 
69&;  Keagan  v.  Trust  Co.,  154  U.  S.  418,  14 
Sup.  Ct  1062. 

There  is  no  dlffra'ence  in  principle  whether 
the  proceeding  against  the  officers  of  the  state 
In  their  representative  capacity  Is  to  affect 
the  control  of  the  money  already  In  the  treas- 
ury or  a  title  deed  in  her  possession.  This  Is 
an  equity  case,  while  that  of  Lowry  v.  Thomp- 
son, Bupra,  was  an  action  at  law.  There  is, 
therefore,  stronger  reason  for  Interposing  ob- 
jection to  the  jurisdiction  of  the  court  In  this 
case  than  therewas  in  that  case.  Columbia  Wa- 
ter Power  Co.  v.  Columbia,  etc.,  Light  &  Power 
Co.,  supra.  In  the  case  of  Louisiana  v.  Jumol, 
107  U.  S.  711,  2  Sup.  Ct.  128.  Chief  Justice 
Walte,  In  behalf  of  the  court,  said:  "The 
treasurer  of  the  state  Is  tbe  keeper  of  the 
treasury,  and  In  that  way  Is  the  keeper  of  the 
money  collected  from  this  tax  Just  as  he  is 
the  keeper  of  other  public  mon^s.  The  taxes 
were  collected  1^  the  collectors  and  paid  aree 
to  the  state  treasurer,— that  Is. to  ai^,  Into 
the  atate  treasury,— Just  as  other  taxes  were 
•vhen  collected.   The  treagurer  is  no  more  a 


trustee  of  these  moneya  Hum  he  la  (tf  all 
other  public  m<meys.  He  bolda,  but  only  as 
the  agent  of  the  state.  If  there  la  any  trust 
the  atate  la  the  trustee,  and  unleaa  tbe  atate 
can  be  sued  the  trustee  cannot  be  enjoined. 
The  officm  owe  doty  to  the  atate  alone,  and 
have  no  contract  relatione  wltii  tba  bondhold- 
era.  Tbey  can  only  act  aa  the  state  directs 
thorn  toact,  and  bold  aa  tbe  state  allows  tlwm 
to  hold.  It  was  never  agreed  that  their  rda- 
tlons  to  the  bondh(dden  should  be  any  other 
than  aa  offlceis  of  tiie  state,  or  that  they 
should  have  any  contrcd  over  this  fund  except 
to  keep  It,  Ifte  other  fnnd^  In  tbe  treaainy 
and  pay  it  out  according  to  law.  They  can  be 
moved  through  the  states  but  not  tbe  atate 
through  them.  In  this  connection  there  is  not 
mudi  that  la  InstructlTe  In  the  caae  of  Beg.  v. 
Lords  Oom'TS,  ete.,  L.  B.  7  Q.  B.  387.  Tben 
money  bad  been  apivt^riated  1^  parllamait 
for  the  payment  <tf  coats  ot  a  particular  char^ 
acter,  and  an  aiqdtcation  Was  made  fir  a 
mandamus  to  compd  the  lords  commissioners 
of  the  treasury  to  pay  certain  Mils  whldi  bad 
been  imperly  taxed;  but  altliough  the  court 
waa  emphatic  in  ita  declaration  that  payment 
ought  to  be  made,  the  writ  waa  reused,  be- 
cause the  lords  commissioners  held  the  money 
aa  the  servants  of  the  crown,  and  no  duty 
was  Imposed  upon  them,  as  between  them  and 
the  persona  to  whom  the  money  waa  payable. 
Lwd  Chief  Justice  Oodcbnm  In  hla  oi^nion 
aald  QE^age  804):  'Though  I  quite  agree  that 
accwdlng  to  the  anjroislatlon  act,  ISxey  (tbe 
lords  cmnmissloners)  were  bound  to  anily  the 
mcae^  vpoa  the  vouchers  being  provided,  and 
bad  no  authority  to  retax  tbese  bills,  still  I 
cannot  aay  that  there  la  any  duty  wbtCh  makra 
it  Incumbent  on  them  to  do  what  I  cannot 
hesdtato  to  say  they  ought  to  have  done,  ex- 
cept aa  aervante  of  the  crown;  because  in 
that  characta*  tfa^  have  received  the  money, 
and  in  no  other.'  And  Blat^bum,  J.  (page 
399):  'It  seems  to  me  that  the  obligation, 
such  as  It  Is,  Is  upon  her  majesty,  to  be  dis- 
charged through  n»  servants,  and  yon  can- 
not proceed  against  her  servants.'  So  bve 
the  oUlgatlon  Is  all  on  the  state,  to  be  dis- 
charged through  tte  servanto,  and  the  money 
Is  held  by  the  officers  jKoceeded  against  In 
their  character  as  servants  of  the  state,  and 
no  oth^."  After  stating  the  facts  In  the  fa- 
mous case  of  Osbom  v.  Bank,  0  Wheat  73S, 
the  chief  Justice  in  th^  case  of  Louisiana  v. 
Jumel,  supra,  then  said:  "Under  this  state  of 
facts  the  order  foi  ite  return  Involved  no  ques- 
tion of  pow«  to  interfere  with  what  was  ac- 
tually In  the  treasury.  The  officers  stood  In 
the  place  of  a  sheriff  who  had  levied  an  ex- 
ecution on  goods  and  was  sued  to  test  his 
right  to  keep  them,  and  the  principle  ai^Ued 
in  the  decision  Is  thus  stated  In  the  headnote 
of  the  report:  *A  court  of  equity  will  inter- 
pose by  Injunction  to  prevent  the  transfer  of 
a  specific  thing,  which,  if  transf^red,'  wHl  be 
irretrievably  lost  to  the  owner,  such  as  ne- 
gotiable stocks  and  securities.'  Thus,  the  mcm- 
«y  seised  was  kept  out  of  the  treasury  be- 
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cause,  if  It  got  In,  It  wonld  be  Irretrievably 
lost  to  the  bank,  since  the  state  could  not  be. 
sued  to  recover  It  back.  No  one  pretended 
that  If  money  had  been  actually  paid  into  the 
treasury,  and  had  become  mixed  with  the 
other  money  there,  It  could  have  been  got  back 
from  the  state  by  a  ault  against  the  officers. 
They  would  have  been  Individually  liable  for 
the  unlawful  s^ure  and  conversion,  but  the 
recovery  would  be  against  them  lodividually 
for  the  wrongs  they  bad  personally  done,  and 
could  have  no  effect  on  the  money  which  was 
held  by  the  statt.  Certainly,  no  one  would 
ever  suppose  that,  by  a  proceeding  against 
the  officers  alone,  they  could  be  held  as  trus- 
tees tor  the  bank,  and  required  to  set  apart 
from  the  moneys  in  the  treasury  an  amount 
equal  to  that  which  had  been  hmproperly  put 
there,  and  hold  it  for  the  discharge  of  the  lia- 
bility which  the  state  incurred  by  reason  of 
the  unlawful  exaction."  Mr.  Justice  Math- 
ews, delivering  the  (pinion  pf  the  court  In 
Ue  Ayers,  123  U.  S.  443,  8  Sup.  Ct  164,  uses 
flits  language:  "The  very  object  and  purpose 
of  the  eleventh  amendment  were  to  prevent 
the  indignity  of  subjecting  a  state  to  the  co- 
ercive process  of  Judicial  tribunals  at  the  In- 
stance of  private  parties.  It  was  thought  to 
be  neither  becoming  n<x  convenient  that  the 
several  states  of  the  Union,  invested  with 
that  large  residuum  of  sovereignty  which  had 
not  been  delegated  to  the  United  States, 
should  be  summoned  as  defendants  to  answer 
the  complaints  of  private  persons,  whether 
citizens  other  states  or  aliens,  or  that  the 
course  of  their  public  policy  and  the  adminis- 
tration of  their  public  affairs  should  be  sub- 
ject to  and  controlled  by  the  mandates  of 
judicial  tribunals,  without  their  consent  and 
In  favor  of  Individual  Interests.  To  secure 
tlie  manifest  purposes  of  the  constitutional  ex- 
emption guarantied  by  the  eleventh  amend- 
ment, requires  that  It  should  be  Interpreted, 
not  literally  and  too  narrowly,  but  fairly  and 
with  such  breadth  and  largeness  as  effectually 
to  accomplish  the  substance  of  its  purpose.  In 
this  spirit  It  most  be  h^d  to  cover,  not  only 
suits  brought  against  a  state  by  name,  but 
those  also  against  its  officers,  agents,  and 
representatives,  wboe  the  state,  though  not 
named  as  such.  Is  nevertheless  the  only  real 
party,  against  wbic^  alone,  in  fact,  the  relief 
is  asked,  and  against  which  the  judgment  or 
decree  effectively  operates." 

We  come  now  to  a  consideration  of  the  oth 
jectioa  that  the  question  as  to  the  constitu- 
tionality of  the  acte  can  not  properly  arise,  aa 
tbere  are  other  gi-ounds  upcm  which  the  court 
can  rest  Its  judgment  In  Cooley's  Constitu- 
tional Limitations  dageB  158  and  160)  the  fol- 
lowing language  la  used:  "It  most  be  evl- 
Omt  to  any  one  that  the  power  to  declare  a 
legislative  enactment  void  is  oae  which  the 
judge,  conscious  of  the  ftlliblllty  of  the  hu- 
man judgment,  will  shrink  from  exercising  in 
any  case  where  be  can  conscientiously,  and 
with  due  regard  to  duty  and  official  oath,  de- 
cUne  the  reBpwslblUty,   The  legislative  and 


judicial  are  co-ordinate  departments  of  the 
goverimaent,  of  equal  dignity.  Each  Is  alike 
supreme  in  the  exercise  of  its  proper  func- 
tions, and  cannot,  directly  or  Indirectly,  while 
within  the  limits  of  its  authority,  be  subject- 
ed to  the  control  or  supervision  of  the  other 
without  an  unwarrantable  assumption  by  that 
other  of  power  which,  by  the  constitution,  Is 
not  conferred  upon  It.  •  •  •  The  task  Is, 
therefore,  a  delicate  one,  and  only  to  be  en- 
tered upon  with  reluctance  and  hesitation.  It 
is  a  solemn  act  In  any  case  to  declare  that 
that  body  of  men  to  whom  the  pe<^le  have 
committed  the  sovereign  function  of  making 
the  laws  for  the  commonwealth  have  delib- 
erately disregarded  the  limitations  imposed 
npon  this  delegated  authority,  and  usurped 
power  which  the  people  have  been  careful  to 
withhold;  and  It  is  almost  equally  so  when 
ttie  act  which  Is  adjudged  to  be  unconstitu- 
tional appears  to  be  chargeable  rather  to 
careless  and  Improvident  action,  or  error  in 
judgment,  than  to  an  intentional  disregard  of 
obligation."  In  the  case  of  Ex  parte  Board 
of  Com'rs  of  Florence  Graded  Schools,  In  re 
McDuffie  (S.  C.)  20  S.  K.  795,  Chief  JusUce 
Mclver,  for  the  court,  said:  "We  do  not 
think  that  the  question  of  the  constitutional- 
ity of  BO  much  of  the  act  of  4th  January, 
1894,  as  authorizes  the  board  of  commission- 
ers of  the  Florence  graded  schools  to  assess 
upon  each  scholar  supplementary  tuition  fees, 
except  in  certain  cases,  can  properly  be  con- 
sidered or  determined  in  this  proceeding,  for 
two  reasons:  (1)  It  Is  a  well-settled  and 
most  salutary  rule  that  a  court  should  never 
undertake  to  pass  upon  the  constitutionality 
of  an  act  of  the  legislature— an  ordinate  branch 
of  the  government— unless  It  Is  necessary  to 
the  determinati<ui  of  the  case  in  which  such 
a  question  Is  presented;  *  •  *  for,  as  Is 
said  in  Cooley's  Constitutional  Limitations 
(2d  Bd.),  at  page  163:  'Neither  wUl  a  court, 
as  a  general  rule,  pass  upon  a  constitutional 
question,  and  decide  a  statute  to  be  invalid, 
unless  a  decision  upon  that  very  point  be- 
comes necessary  to  the  determination  of  the 
cause.  *  *  *  In  any  case,  therefore,  where 
a  constitutional  question  Is  raised,  though  it 
may  be  legitimately  presented  by  the  record, 
yet  if  the  recwd  presents  some  other  and 
clear  ground  upon  which  the  court  may  rest 
Its  judgment,  and  thereby  render  the  consti* 
tutlonal  question  Immaterial  to  the  case,  that 
course  will  be  adopted,  and  the  question  of 
constitutional  power  will  be  left  for  consider- 
ation until  a  case  arises  which  cannot  be  dis- 
posed of  without  ccmsidering  It,  and  when, 
consequently,  a  decision  upon  such  question 
will  be  unavoidable.*  But.  In  addition  to 
this,  it  seems  to  us  mwe  than  questionable 
whether  It  is  ctHnpetent  tot  respondent  to 
raise  the  ccmstf tutlonal  question  la  this  case; 
for,  as  is  said  In  Cooley's  Constitutional  Lim- 
itations, at  pages  163. 164:  *Nor  will  a  court 
listen  to  an  objection  made  to  the  constitu- 
tifmali^  of  an  act  by  a  party  whose  rights  It 
does  not  affect,  and  who  has,  therefore,  no 
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*  Interest  In  defeating  It  •  •  «  Tbe  stmtnte 
!■  asBumed  to  be  Valid  until  some  one  com- 
plains vhose  rights  it  Invades.  Prima  facie, 
and  on  tbe  face  <a  the  act  Itadf,  nothing  wUl 
generally  appear  to  show  that  the  act  la  not 
valid,  and  It  Is  only  when  some  person  at- 
tempts to  resist  Its  ppoatlon,  and  calls  In 
the  aid  ot  the  Jadlidal  powa  to  pronounce  It 
Told  as  to  him,  his  ptofiec^,  or  his  rights, 
that  the  objection  ot  nnconstltationallty  can 
be  presented  and  sustained.  Respect  tor  the 
legl^tore^  tbereftxv,  ooncnis  with  wdl-estab- 
llshed  principles  oi  law  In  the  emclnslcoi  that 
such  an  act  Is  not  voidable  1H1I7;  and  It  ftd- 
lows,  as  a  necessary  legal  Inference  from  this 
position,  that  this  ground  ot  avoidance  can 
be  taken  advantage  of  by  those  only  who 
have  a  right  to  question  the  validity  of  the 
act,  and  not  strangon.'  In  this  case  it 
appears  that  petltloaers  are  doing  nothing 
mon  than  what  they  are  expressly  author- 
ised to  do  by  the  slxtti  sectlCHi  of  the  act  of 
4th  Januaiy,  1881,  •  «  «  and  If  It  Is  claim- 
ed tiiat  such  provision  Is  unconstitutional, 
and  Invades  or  Infringes  upon  the  constitu- 
tional rights  of  any  citizen.  It  is  for  sudi  cltl- 
aen  to  raise  the  question  Xxy  some  proper  pro- 
ceeding agahut  the  petitioners,  and  not  for 
tbe  respondent,  whose  constitutional  rights, 
■0  far  as  we  can  discover  from  anything  ap- 
pearing in  this  case,  have  neither  been  Invad- 
ed nor  Infringed  upon  by  said  act  or  the  ac- 
tion of  the  petitioner  thereunder." 

We  will  now  ccmsldor  the  fourth  objection, 
whldi  Is  as  follows:  If  the  state  could  be 
sued,  she  would  be  estt^ped  from  Interpos- 
ing the  obJecti(m  that  the  sorvicee  rendered 
at  her  Instance  and  for  ber  benefit  were  Ille- 
gal. The  appropriations  Show  that  the  state 
deirires  the  payment  of  such  services.  Eq- 
ulty  win  not,  theref<H^  l«id  Its  aid  to  com- 
pel the  state  Indirectly,  through  the  defmd- 
ants  as  ber  fiscal  officers,  to  do  that  which 
tbe  state  could  not  be  compelled  to  do  In  a 
direct  proceeding.  In  support  of  this  objec- 
tion vre  quote  fran  Cooley's  Oonstltutlonal 
Limitations,  page  488:  "It  must  always  be 
conceded  that  tbe  i«oper  author!^  to  de- 
termine what  should  and  vrhat  should  not 
property  constitute  a  puUlc  burdra  Is  the  leg- 
islative department  of  the  8tat&  •  «  • 
And,  In  detmnlning  this  question,  tbe  l^s- 
lature  cannot  be  held  to  any  narrow  or  tech- 
nical rule.  Owtain  expenditures  are  not  on* 
ly  necessary  to  the  continued  extet«ice  of  the 
government,  but  as  b  matter  of  policy  It  may 
sometimes  be  proper  and  wise  to  assume  oth- 
er burdens  which  rest  entirely  cm  considera- 
tions of  honw,  gratitude,  or  chartty.  Tbe  offi- 
cers of  govranment  must  be  paid,  the  laws 
printed,  roads  constituted,  and  public  bnlld- 
li^  erected;  but  with  a  view  to  the  general 
well-being  of  society  It  may  also  be  Import 
tant  that  tbe  children  of  the  state  should 
be  educated,  the  poor  kept  from  starvation, 
losses  In  the  public  service  Indemnified,  and 
Incentives  hd:d  out  to  faithful  and  fearless 
discharge  of  duty  In  the  future  by  the  pay- 


moit  of  penslfms  to  those  who  have  bem 
faithful  public  servants  In  tbe  past  Thoe 
will,  therefor^  be  neceesary  eipendltares,  and 
expoidltum  which  rest  iqxm  oonsldnatkm 
of  policy  alon^  and  in  regard  to  tbe  one  as 
much  as  tbe  other  the  decUdon  ot  tbat  de- 
partment to  whldi  alone  questlona  of  state 
polity  are  addressed  must  be  accepted  as 
conclnsiv&"  See,  ^so.  State  v.  Whltesldea, 
30  S.  G.  686,  9  &  IL  661.  The  acte  of  the 
legislature  making  appn^rlatloos  for  tbib 
paymoit  ot  services  performed  by  Hie  siqter- 
visora  of  registration  are  separate  and  dis- 
tinct tiom  the  registration  acts,  and  tbe  le- 
gality ot  the  acta  making  such  appro^latlonB 
does  not  d^[»end  upon  the  oonstttatlonallty  of 
the  registration  acte.  Time  and  again  tbe 
legislature  has  made  appn^riaUons  for  13ie 
payment  of  services  which  had  not  been  per^ 
formed,  as  vhoi  an  officer  dlea  befwe  tbe 
expiration  of  bis  term  of  otBca.  In  the  case 
of  Daniels  v.  Teamey,  102  IT.  S.  41^  the 
court  says:  "It  Is  well  settled  as  a  goieral 
proposition,  subject  to  certain  exceptions  not 
necessary  to  be  h«e  noted,  tbat  where  a 
party  haa  availed  himself  for  his  benefit  of 
an  unooustltutlMiai  law,  he  cannot.  In  a  mb- 
sequmt  litigation  with  others  not  In  that  po; 
sition,  aver  its  unconstitutionality  as  a  de- 
fense, although  such  unamstltatlimallty  may 
have  been  prononnoed  by  a  competent  Judi- 
cial tribunal  In  anotho-  suit  In  such  cases 
the  principle  of  esti^pd  apples  with  full 
fbrce  and  conclusive  effect"  In  tbe  case  first 
dted  an  Injunction  was  apidled  toe,  to  iire- 
vent  the  collectifm  of  a  tax  anthotlxed  ^  an 
act  of  tbe  legislature  passed  durbig  tbe  Otril 
War,  to  enable  the  people  ot  a  county  to  raise 
rolunteers  and  thus  avoid  a  draft  for  sol- 
dlers,  and  that  object  bad  been  accomi^Uhed. 
Hi  disposing  of  the  case  the-court  wedl  aAed: 
"Upon  what  principle  of  exalted  equity  shall 
a  man  be  permitted  to  rec^ve  a  valuaMa 
consideration  through  a  stetnte,  procured 
bis  own  consent  or  subsequently  sancti<med 
by  him,  or  from  which  he  derived  an  Intmsfc 
and  consideration,  and  th&a  keep  the  consid- 
eration and  repudiate  the  statute?"  Bee,  al- 
so, Tompkhis  V.  Railroad  Co.,  21  Fed.  382l 

It  Is  the  Judgment  of  tills  court  ttat  the 
petition  be  dismissed. 

POPB,  J.  This  is  an  anilicatlon  to  tUa 
court,  in  ito  original  JurisdlctlMi,  tat  a  writ 
of  injunction  whereby  the  respmidents,  at 
state  officers,  shall  be  perpetually  enj(rfiied 
frcon  paying  to  tbe  supervisors  ot  registration 
In  eadi  county  ot  this  stete  th^  reapectlve 
salaries,  provided  for  Ibem  In  the  act  of  I2w 
general  assemtdy  of  this  stete  making  ajniro- 
priattom,  to  be  paid  to  such  facers  tor  their 
services  as  such  during  the  fiscal  year  be- 
ginning (Ml  the  1st)  day  of  November,  1893, 
and  aiding  on  the  Slat  day  of  October,  1894. 
and  also  from  paying  to  tbe  messoigers  of 
elections,  commissioners  of  elections,  and 
managers  and  derla  of  elections  In  this  stete, 
the  amounto  appn^rlated  under  the  same  act 
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Tor  encb  purposes  and  for  tbe  same  fiscal 
j-ear.  A  preliminary  restraining  wder  was 
granted  hy  this  court,  on  tbe  26tb  NoTember, 
IS&l,  forbidding  the  comptroller  general  from 
drawing  his  warrants  on  the  state  treasurer 
and  likewise  the  state  treasurer  from  paying 
any  warrants  drawn  by  tbe  comptroller  gen- 
eral npon  such  state  treasurer.  In  fSTOr  of 
any  supervisor  of  registration  In  this  state 
for  services  rendered  during  the  fiscal  year 
beginning  let  Norember,  1883,  and  ending 
on  the  31st  of  October.  1894.  The.  grounds 
apon  which  the  petitioner  based  his  applica- 
tion for  the  rCTiedy  Inrt^ed  were  that  the 
act  of  tbe  general  assembly  of  this  state 
whneby  a  registration  of  the  voters  of  this 
state  should  be  made  by  such  supervisors  of 
electlcn  was  in  sundry  particulars  in  viola- 
tion of  the  canstitatlon  of  this  state,  as  well 
as  that  of  tSie  United  States,  and  that  such 
vioIatiotiB  were  so  inttfwoven  with  all  the 
othw  ptovlBlms  of  said  act  toe  registration 
of  voters  that  tbe  whcde  act  was  void,  and, 
being  void,  such  salafles  were  illegal,  and  the 
paymoit  thereof  shonld  be  mjotned.  In  or- 
der to. Insure  accuracy  In  our  statements  of 
tbe  pleadings,  we  will  reproduce  the  allega- 
tloDS  of  the  pleadings  both  as  to  parties  and 
facts.  The  petitioner  is  M.  C.  Butler,  who 
sets  out  in  his  petition  that  he  is  a  citizen  and 
reddent  tax  payer  of  the  county  of  Edge- 
field, in  the  state  aforesaid,  possessing  all  the 
goaliflcationB  and  laboring  under  D<Mie  of  the 
dlsqaaUflcatlons  provided  in  the  constltutton 
and  laws  of  this  state  tat  the  electors  and 
offlce^cAders  thereof,  and  this  action  Is 
Inongbt  "OD  behalf  of  hlmaelf  and  others, 
dtizeos  and  resident  taxpayers  of  said  state, 
in  the  like  plight  and  condition  as  himself 
u  to  qualifications  and  disqualifications,  too 
munerons  to  be  made  parties  to  this  action, 
and  of  others,  citizens  and  resident  taxpayers 
of  nld  state,  possessing  the  same  constitu- 
Uonal  qualifications  as  Umself,  and  laboring 
ondw  no  dlsquaUficatltMis  save  those  Imposed 
by  the  acts  of  assembly  hereinafter 
timed,  alleged  bereliiafter  to  have  i»ea  «>• 
acted  In  Tlolatlon  of  the  said  constitution." 
Tbe  petitioner  nert  alleges  that  William  H. 
Ellertw  and  William  T,  O.  Bates  are  now, 
and  havo  been  for  some  time  last  pest,  the 
former  tbe  comptroller  graeral  and  the  latter 
the  treaatinr  (tf  the  state  of  South  Carolina. 
Tbe  petitioner.  In  the  tUid  paragraph  of  his 
petittoa,  alleges  "that  on  the  9tb  day  of  Feb- 
ruary, A.  D.  1882,  there  was  enacted  by  the 
seneral  assembly  of  tlds  state,  and  approved 
liy  the  goremor  thow^  an  act  entlfLed  'An 
act  to  amend  title  2  entitled  '^f  Electtons," 
of  part  I.,  entitled  tbe  Internal  Adminis- 
tration of  the  Oorenunoit," '  of  the  Oenoal 
Statntes,  which  has  beat  Incorporated  into  tbe 
Geaoal  Statntes  of  Boatta  Carolina  of  1S82, 
and  tbe  Revised  Statntes  of  South  Carolina, 
aniiroTed  by  tbe  geaenl  assembly  of  1893, 
Tlut  secticui  2  of  aiUd  act  is  in  these  words: 
'AH  dectors  of  the  state  shall  be  r^stered 
M  Iwefnaftar  provided;  and  no  persm  shall 
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be  aUovred  to  rote  at  any  election  hereafter 
to  be  held  unless  registered  as  herein  requir- 
ed.' The  corresponding  section  of  the  Gen- 
eral Statutes  of  1882  la  section  90,  and  the 
corresponding  section  of  the  Revised  Stat- 
utes of  1893  Is  section  132.  And  that  section 
6  of  said  act  provides  (as  does  also  the  cor- 
responding section  93  of  tbe  General  Statutes 
of  1882)  that,  In  tbe  months  of  May  and  June, 
1882,  the  supervisors  of  r^lstratlon  should 
make  a  full  and  ccmiplete  registration  of  all 
qualified  voters  in  tbe  manner  therein  pre- 
scribed." The  petitioner.  In  tbe  fourth  para- 
graph, of  bis  petition,  alleges;  "That  section 
6  of  said  act  provides  (as  does  the  correspond- 
ing section  94  of  the  General  Statutes  of 
1882):  *Wben  the  said  registration  shall 
have  been  completed,  the  books  shall  be 
closed,  and  not  reopened  for  r^tstration,  ex- 
cept for  tbe  purposes  and  as  hereinafter  men- 
tiloned,  until  after  tbe  next  general  election 
for  state  ofiScers.  After  the  said  next  gen- 
eral election  the  said  books  shall  be  reopened 
for  registration  of  such  persona  as  shall  there- 
after become  entitled  to  register,  on  tbe  first 
Monday  In  each  month,  to  and  until  tdie  firet 
Monday  of  July,  inclusive,  preceding  the  fol- 
lowing general  electicMi,  upon  which  last 
named  day  tbe  same  shall  be  closed  and  not 
reopened  for  registration  until  after  the  said 
genwal  election;  and  ever  aft&  tbe  said 
books  shall  be  opened  for  registration  of  such 
electors  on  the  days  above  mentioned,  until 
the  first  day  of  July  preceding  a  general 
election,  when  the  same  shall  be  closed  as 
aforesaid."  The  petitioner.  In  tbe  seventh 
paragraph  of  his  petition,  alleges:  "That  sec- 
tion 12  of  said  act  Is:  Tn  tbe  case  of  removal 
of  an  elector  from  one  residence  to  another  iu 
the  same  in^dncti,  sucb  elector  shall  notify 
the  supervisor  of  registration,  and  shall  sur- 
render bis  certificate  of  registration  to  the 
said  siQiervlsor  of  registration,  who  shall  en- 
ter the  tSLCt  upon  the  registration  book,  and 
shall  give  sucb  electa:  a  new  certificate  In  ac- 
cordance with  such  change  of  residence.'  The 
corresponding  section  of  General  Statutes  of 
1882  l^  100;  of  Revised  Statutes  of  1893  Is 
146.  And  that  section  15  of  said  act  Is:  'No 
elector  moving  from  one  residence,  precinct, 
parish,  ward,  or  county  to  another,  shall  be 
allowed  to  register  or  vote  without  a  transfer 
ot  registration  as  above  provided.'  Tbe  cor- 
responding sectlMi  of  6en«'al  Statutes  of 
1882  Is  section  103;  of  Revised  Statutes  of 
1893  Is  section  14a"  Tbe  petitioner,  in.  the 
ninth  paragraph  of  his  petition,  alleges: 
"That  the  aforesaid  provisions  and  sections 
of  said  act,  and  section  16  thereof,  and  divera 
others  of  said  act,  are  in  violation  of  the  fol- 
lowlBg  sections  14,  21,  81,  83,  34,  36,  and  41  of 
artlde  1.  and  sections  2,  8,  and  10  of  article  2, 
and  of  sections  2,  3,  7.  8,  and  10  of  article  8, 
of  the  constitution  ol  this  state,  and  section  2 
of  article  1,  section  l  of  article  1^  article  10 
of  the  anmdments  and  section  1  of  article 
16  of  amendments,  and  divers  other  sec- 
tions of  the  constitution  ot  the  United  States 
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of  America,  and  are  such  essential  and  main 
features  of  said  act,  and  so  intCTTvoven  with 
*  Its  letter  and  spirit,  as  to  make  said  act  not 
a  reasonable,  nnlfcHrm,  and  Impartial  regula- 
tion of  the  electoral  franchise,  but  a  denial 
and  abridgement  of  the  constitutional  right 
of  the  citizen  to  vote,  an  impediment^  hin- 
drance, and  obstruction  of  the  exercise  of  that 
right,  and  so  utterly  subversive  of  the  con- 
stitutional provisions  In  regard  to  electlMis 
by  tlie  people  as  to  render  the  entire  act  un- 
constitutional, null,  and  void."  The  petition- 
er, in  the  tentb  paragraph  of  his  petltlcm,  al- 
leges: "That,  by  an  act  of  the  general  as- 
sembly of  this  state,  approved  December  23, 

1893,  entitled  'An  act  to  mal^e  appropria- 
tions to  meet  the  ordhiary  expenses  of  the 
state  government  toe  ihe  fiscal  year  com- 
mendng  November  1,  1893,'  there  vras  ap- 
propriated, by  the  ninth  subdlTlsion  of  sec- 
tion 9  thereof,  for  the  salaries  of  the  super- 
visors of  registration,  $7,050;  that  Is  to  say, 
to  pay  the  supervlsorB  of  registration  for  each 
county  In  the  state,  except  Charleston  county, 
the  sum  of  $200  for  the  services  to  be  ren- 
dered during  the  fiscal  year  commencing  No- 
veml)er  1, 1893,  and  to  the  supervisor  of  regis- 
tration for  Charleston  county  the  sum  of  $250, 
for  services  to  be  rendered  during  the  same 
period,— said  amounts  to  be  paid,  one-half 
on  the  1st  day  of  June,  1894,  and  the  remain- 
ing one-half  on  the  let  day  of  Novembff, 

1894,  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.  And  there  was  ap- 
propriated by  tbe  eighteenth  subdivision  of 
said  section  9  of  said  act,  *for  the  pay  of  man- 
ners of  election  twelve  hundred  dollars'; 
and  by  the  twenty-first  subdivision  of  said 
section,  'for  the  pay  of  commissioners  and 
managers  of  election  fifteen  thousand  dollars; 
to  pay  for  advertising  notices  of  election  two 
thousand  dollars.'  And  your  petitioner  avers, 
on  Information  and  belief,  that  poriions  of 
said  apprc^rlations  are  still  In  the  treasury,- 
undrawn  and  unpaid,  as  is  also  a  portion  of 
a  previous  appropriation  for  payment  of  su- 
pervisors of  registration;  that  by  reason  of 
the  premises  these  appropriations  are  made 
for  compensation  for  the  performance  of  Il- 
legal and  unconstitutional  services,  and  are 
ultra  vires  on  the  part  of  the  general  as- 
sembly, and  illegal,  unconstitutional,  null,  and 
void,  and  It  Is  111^1  and  violative  of  the  said 
eonstitutlons  for  tbe  comptroller  general  of 
the  state  to  draw  his  warrant  upon  the  state 
treasurer  for  payment  of  said  appropriations, 
or  for  the  said  treasurer  to  pay  them."  The 
petitioner  In  the  eleventh  i>aragraph  of  his 
petition,  alleges:  "That  notwithstanding  the 
premises,  the  said  William  H.  EUerbe,  comp- 
troller general  of  said  state,  has  heretofore 
unlawfully  drawn,  and  Is  now  unlawfully 
drawing,  and  Intends  to  continue  In  future 
to  unlawfully  draw,  warrants  upon  the  said 
William  T.  C.  Bates,  treasurer  of  said  state, 
for  the  payment  of  said  appropriations,  and 
that  the  said  treasurer,  William  T.  0.  Bates, 
baa  heretofore  unlawfully  paid,  la  now  un- 


lawfully paying,  and  Intends  in  future  to  xm- 
lawfully  pay,  all  such  warrants  so  drawn 
or  to  be  drawn  by  said  comptroller  general 
for  payment  of  said  ap[»^riations."  And  tbe 
twelfth  paragraph  of  petitioner's  petition  al- 
leges: "And  your  petitioner  further  shows 
that  the  foregoing  has  worked  and  will  work 
manifest  wrong  and  Irreparable  injury  to 
your  petitioner  and  other  citizens  and  resi- 
dent taxpayers  of  the  state  of  South  Carolina, 
unless  restrained  by  this  court  and  that  be 
and  they,  are  without  adeqtiate  remedy  at 
law  in  this  behalf.  Wherefore  your  peti- 
tioner prays  that  said  sectlona  of  said  act,  and 
the  oitlre  act,  as  it  appears  in  the  Acts  of 
1882,  hi  the  General  Statutes  of  1882,  and  the 
Revised  Statutes  of  1893,  be  declared  uncon- 
stitutional, nuU,  and  void;  that  defwdajits, 
and  the  Buccessors  in  office  of  defoidants,  be 
reatralned  from  any  further  violation  of  the 
rights  of  your  petitioner;  and  that  this  court 
grant  Its  writ  of  injunction.  Issuing  out  of  and 
under  the  seal  of  this  honorable  court,  per- 
petually enjoining  th^  ■  defendants,  tbeir 
clerks,  agents,  servants,  or  attorneys,  to  wit, 
WlUlam  H.  EUerbe,  said  comptroller  general. 
And  bis  successors  in  c^ce,  from  drawing 
any  warrants  upon  the  said  treasurer  and 
his  successors  In  office,  for  the  payment 
of  any  amount  of  said  appropriations,  and 
William  T.  G.  Bates,  said  treasurer,  and  his 
BUCcessors  in  office,  from  making  any  pay- 
ment of  any  of  said  warrants  drawn  or  to  be 
drawn.  And  yotir  petitioner  prays  for  sncb 
other  and  further  relief  as  to  this  honorable 
court  may  seem  meet  and  proper."  By  the 
order  of  this  court,  passed  on  the  3d  of  De- 
cember, 1894,  the  Hmiorable  James  Norton, 
as  the  successor  in  office  of  the  Hcnorable 
William  E.  EUerbe  as  comptroller  general  of 
this  state,  was  by  his  consent  substituted  as 
a  def^daat  or  respondent  herein.  The  re- 
turn of  the  comptrollo*  general  and  treasurer 
was  on  that  day  submitted  to  this  court,  and 
by  Its  terms  It  denies  petitioner's  right  to 
maintain  this  proceeding,  and  also  denies  that 
the  act  of  Oth  of  February,  1882,  is  uncon- 
stitutional, in  whole  or  In  part,  and  also  de- 
nies that  the  petitioner  has  correctly  set  forth 
the  provisions  of  said  act  in  his  petition  here- 
in, and  further  avers  that  the  petltloo^  Is 
tc^ped  from  raising  this  question  as  to  the 
constltuticmallty  of  the  registration  laws  of 
this  state  because  he  has  been  twice  elected 
to  the  United  States  senate  by  the  general 
assembly  of  this  state,  whose  members  were 
all  elected  by  and  under  the  registration  laws 
of  this  commonwealth,  receiving  as  his  salary 
the  sum  of  $6,000,  and  has  not  returned  or 
offered  to  return  one  dollar  of  this  salary  be- 
fore he  brought  this  action. 

I  am  unable  to  agree  with  my  brethren, 
and  hence  this  separate  opinion.  The  de- 
lay In  rendering  tbe  judgment  of  this  court 
Is  owing  to  my  failure  to  prepare  this  sep- 
arate opinion  at  an  earlier  day.  Let  it  be 
understood,  however,  that  when  A  grave 
constitutional  question  Is  to  be  passed  upon. 
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unless  It  Is  imperatlT^y  necessary  that  there 
shall  be  do  delay,  I  am  dispoeed  to  view  It 
as  ray  duty  to  pause  and  consider  thorough- 
ly what  Is  presented.  Ail  respectable  au- 
thority In  this  country  agrees  that  there  can 
be  no  graver  demand  made  upon  the  su- 
preme court  of  the  general  goTemment  or  of 
the  state  government,  respectively,  than  to 
pass  upon  the  action  of  a  co-ordinate  branch 
of  the  government,  when  such  action  is  al- 
leged to  be  In  violation  of  the  constitution 
of  one  or  both.  Primarily  the  court  should 
see  that  it  possesses  Jurisdiction  in  such  spe- 
cial instance.  This  is  absolutely  necc^ry; 
for.  If  a  court  passes  uprni  a  contest  in 
which  it  has  no  Jurisdiction,  Its  Judgment  Is 
a  Dullfty.  I  said  I  could  not  agree  with  my 
trethren.  Let  me  explain.  Gtilef  Justice  Ho 
IVER  has  prepared  an  opinion  in  which  he 
reaches  the  conclusion  that  the  entire  act  in 
questi(Mi  Is  unconstitutional,  but  he  passes 
upon  hut  one  phase  of  the  question  of  Ju- 
risdiction. If  this  court  Ifl  without  Juris- 
diction to  hear  and  det^mlne  these  issues 
here  presented,  involving  as  they  do  ques- 
tions of  constitutional  law,  his  error  Is 
potent.  Associate  Justice  GARY,  however, 
believing  that  the  action  is  without  equl^, 
etc.,  concludes  that  the  proceeding  should 
be  dismissed.  I  agree  with  him  that  the 
proceeding  should  be  dismissed.  But  I  am 
DQwUllng  to  base  such  a  conclusion  upon  the 
views  he  presents  with  rare  ability,— -that 
this  Is  virtually  an  action  against  the  state, 
and  that,  inasmuch  as  the  state  cannot  be 
sned  without  her  consent,  which  latter  she 
las  not  given,  the  proceeding  by  plaintiff 
should  be  dismissed.  I  cannot  agree  that 
this  Is  an  action  against  the  state.  In  my 
Judgment,  a  citizen  taxpayer,  If  he  has  suf- 
ficient equities  therefor,  can  assail  the  action 
of  either  state  or  municipal  officers,  if  they 
are  proceeding  to  dispose  of  public  pr(^ 
erty,  including  public  money,  under  an  act 
that  Is  unconstltutlmial.  Otherwise.  I  fall 
to  see  where  the  citizen  Is  completely  pro- 
tected in  his  rights.  I  know  that  Mr.  Jus- 
tice GARY  points  to  the  case  of  Lovnry  v. 
Thompson,  25  S.  G.  416,  1  S.  E.  141.  as  a 
case  in  point.  But  twice  In  the  year  189S, 
at  a  grave  exigency,  this  court  asserted  its 
right  In  equity  to  grant  rdlef  to  the  cltlzm. 
If  be  could  show  himself  entitled  thereto.  I 
refer  to  the  cases  of  Evans  v.  Tillman,  38 
S.  C.  238,  17  S.  B.  49,  and  Robertson  v. 
TlUman,  39  S.  C.  298, 17  8.  E.  678,  In  regard 
to  the  15,250,000  of  state  bonds  then  in  pro- 
cess of  being  Issued  to  redeem  the  state 
bonds  which  would  mature  on  the  1st  July, 
1803.  In  each  of  those  cases  an  injunction 
was  prayed  for.  This  relief  was  denied, 
not  upon  any  question  of  Jurisdiction,  but 
because,  upon  the  merits  disclosed  at  the 
hearing,  the  petitioner  in  each  case  was 
foimd  not  to  be  entitled  to  the  writ  of  lu- 
Janction  prayed  for.  Other  cases  might  be 
cited  on  the  same  line,  in  this  state  and  from 
other  states.  Aa  I  have  already  stated,  in 


my  view  the  recognition  of  this  right  of  a 
citizen  or  citizens  to  invoke  the  power  of  the 
court  of  equity  to  prevent  the  despoliation 
of  his  proper^  by  officers  acting  under  an 
illegal,  because  unconstitutional,  act  of  the 
general  assembly,  Is  necessary  to  his  com- 
plete protection,~a  right  guarantied  to  him 
under  the  organic  law  of  the  state  and  gen- 
eral governments.  Haice,  I  announce  my- 
self as  unable  to  agree  to  so  much  of  the 
opinion  of  Mr.  Justice  OABT  as  contravraes 
this  doctrine. 

I  have  takeA  the  pains  to  copy  Into  my 
opinion  the  exact  paragraphs  of  the  plain- 
tiff's complaint  In  order  that  it  may  be 
seen,  at  a  glance  that  any  references  by  me 
to  the  complaint  are  fully  supported  by  the 
text.  First  and  foremost,  I  wish  to  call 
attention  to  the  fact  that  the  plaintifC  has 
not  reproduced  the  text  of  the  act  in  ques- 
tion so  far  as  some  of  its  provisions  are  con- 
cerned, when  he  quotes  the  same  in  his  com- 
plaint. For  instance,  take  section  5  of  the 
act  of  February,  1882.  Here  is  that  sec- 
tion In  its  integrity:  "After  the  approval  of 
the  act,  the  supervise  of  registration  in  the 
months  of  May  and  June  next,  thall  make  a 
full  and  complete  regittration  of  aU  guaU- 
fied  votert  in  the  following  maaaer:  He 
shall  give  three  weeks  notice  of  the  time  and 
place  of  registration  by  advertising  In  one 
or  more  county  papers,  or  by  posting  In  a 
public  place  in  each  voting  precinct  where 
no  paper  is  published  in  the  county.  The 
time  for  registration  shall  not  be  less  nor 
more  than  three  days  at  each  registration 
precinct  Immedlat^y  after  the  closing  of 
the  r^lstratlon  at  the  precincts,  he  shall 
open  his  books  at  the  county  seat  to  correct 
errors  in  registration,  and  to  regiater  tuch 
^eelort  who  failed  to  regUter  at  Vieir  reapeeiiv« 
prednetn  and  who  shall  then  and  there  present 
themselves  for  that  purpose,  entering  the  names 
such  volere  in  his  book  for  their  proper  pre- 
einets.  At  the  conclusion  of  such  registration 
hereinbefore  provided  for  the  supertisor  (if  reg- 
istration nhall  revise  the  list,  and  ^  ease  it  be 
made  to  appear  to  his  saUsfaetion  that  there  is 
a  qualijied  voter  in  a  precinct  who  has  failed 
to  regUter,  he  may  upon  9u0h  evidence  as 
he  may  thimk  n&XMarv,  in  Ms  discretion, 
permit  the  name  of  racA-  voter  to  be  ptaeed 
on  said  list  and  issue  a  certificate  therefor. 
That  for  the  purpose  of  re^stratlon  each 
township  as  now  laid  out  and  defined  be  and 
is  hereby  declared  a  registration  precinct, 
and  in  those  counties  in  which  there  are  no 
such  townships,  that  the  parish  as  formerly 
known  and  defined  be  and  Is  hereby  de- 
clared such  precinct,  and  in  the  cities  of 
Columtda  and  Cliarleston  each  ward  shall  be 
a  registraOon  precinct."  (Italics  mine.) 
Thus  it  is  made  manifest  that  by  the  ex- 
press terms  of  this  act  every  voter  who  pos- 
sesses the  constitutional  qualifications  Is 
declared  to  be  entitled  to  registration;  that 
the  supervisor  of  r^stration  is  impera- 
tively commanded  to  register  each  of  such 
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voters,  and,  to  eoable  him  to  do  so,  he  Is  re- 
quired to  give  public  notice  of  time  and 
place  of  registration  for  three  weeks  in  one 
or  more  county  newspapers,  or,  if  none  such, 
by  posting  notices  in  the  precincts;  then, 
first,  he  Is  to  keep  his  books  open  for  such 
registration  from  one  to  three  days  at  each 
precinct,  aikd,  second,  thereafter,  at  the  coun- 
ty seat,  he  is  required  to  register  such  as 
failed  to  register  at  their  respective  pre- 
cincts, and,  third,  thereafter  any  voter's 
name  may  be  entered  upon  such  books  upon 
proper  notice.  But  these  art  not  all  of  the 
provisions  in  belialf  of  the  voters  entitled, 
in  May  and  June  of  1882,  to  be  registered. 
Upon  a  demand'  by  any  one  entitled  to  be 
registered,  If  the  supervisor  refuses  for  any 
cause  to  do  so,  an  appeal  ts  provided  to  a 
board  of  supervisors,  composed  of  the  super- 
visor himself  and  two  assistant  supervisors, 
who  are  required  to  pass  upon  the  voter's 
right  to  be  registered,  and  if  the  decision  of 
this  board  Is  adverse  to  the  voter,  such 
voter  may  apply  by  appeal  therefrom  to  a 
circuit  judge.  See  section  3  and  also  sec- 
tion 8  of  the  act  of  188?.  Let  It  be  borne  in 
mind  that  this  system  of  registration  is  be- 
lieved to  be  peculiar  to  this  state,  and  is  an 
innovation  upon  the  old  plans  f<^  that  pur- 
pose. In  other  states  registration  Is  a  tem- 
porary arrangement,  and  dependence  for  the 
enforcement  of  such  provisions  Is  had  to 
temporary  board  appointed  for  that  purpose. 
With  us  the  supervisors  of  registration  are 
r^ularly  appointed  o£3cerB,  whose  services 
extend  throughout  the  year  and  from  year 
to  year.  It  is  a  salaried  office.  The  two  as- 
sistant supervisors  for  each  county  are  also 
appointed  by  the  governor,  and  are  also 
commissioned  (^ccrs.  The  provisions  of 
this  act  also  supply  the  machinery  for  the 
registration  of  all  those  who  attain  the  full 
.ige  of  21  years  after  May  and  June,  1882, 
and  also  of  all  those  who  shall  move  Into 
the  Btato  after  the  months  of  May  and  June. 
18S2.  See  sections  6,  8,  0,  and  10,  as  well 
as  last  subdivision  of  section  3. 

Now,  where  Is  there  any  allegation  In  the 
complaint  here  In  question  that  any  one  or 
raore  citiz^s  of  this  state,  whether  white  or 
black  or  colored,  has  been  deprived  of  their 
right  to  vote  by  or  under  any  one  or  more 
of  the  provisions  of  the  redlstration  laws  of 
this  state?  I  challenge  any  one  to  point  to 
any  one  or  more  Instances,  set  out  in  the 
complaint,  of  a  practical  denial  of  the  right  of 
suffrage  In  this  state  under  the  enforcement 
of  our  reglstratinu  laws,  whose  constitutional 
Ity  is  hae  assailed.  The  only  paragraph  of 
the  complaint  that  even  squluta  at  any  such 
allegation  Is  the  ninth,  wherein,  by  a  refer- 
ence to  the  text  of  such  paragraph  hereinbe- 
fore quoted,  It  is  asserted  that  certain  sec- 
tions of  the  registration  law  are  contrary,  in 
letter  and  spirit,  to  certain  sections  of  the 
constitution  of  this  state  and  that  of  the  Unit- 
ed States.  Then  follows  this  language:  "And 
ar«  such  essential  and  main  features  of  said 


act,  and  so  interwoven  with  its  letter  and 
spUrIt,  as  to  make  said  act  not  a  reasonable, 
uniform,  and  Impartial  regulation  of  the  elect- 
ive franchise,  but  a  denial  and  abridgem^□t 
of  the  constitutional  right  of  the  cltlz«i  to 
vote,  an  Impediment,  hindrance,  and  obstruc- 
tion of  the  exercise  of  that  right,  and  so  ut- 
terly subversive  of  the  constitutional  provi- 
sions. In  regard  to  elections  by  the  peoide  as 
to  render  the  entire  act  unconstitutional,  null, 
and  void."  It  must  be  obvious  to  every 
thoughtful  mind  that,  in  the  quotation  just 
made,  there  Is  an  entire  absence  of  any  charge 
that  Any  elector  who  was  of  full  age  in  May 
or  June,  1882,  or  who  lias  since  attained  hU 
full  age,  or  who  has  since  removed  from  an- 
other state  to  this  state,  all  or  any  of  whom 
were  possessed  of  all  the  constitutional  rights 
to  vote,  has  been  denied  hia  right  to  vote  at 
elections  In  tlils  state  From  the  beginning  to 
the  end  of  the  complaint  here  being  consider- 
ed, there  is  an  entire  absence  of  the  cbarf^ 
that  the  petitioner  or  plaintiff  Is  not  duly  reg* 
istercd  as  a  voter.  Can  the  existence  of  a  stat- 
ute on  our  statute  book  alleged  to  be  contrary 
to  the  state  or  fede^  constitution,  furnish 
any  justification  to  a  court  of  equity,  or  any 
other  court,  for  entering  upon  a  consideration 
of  such  questions  unless  such  alleged  uncon- 
stitutional legislation  Is  set  out  In  the  plead- 
ings as  aCTectlng  the  rights  of  some  citizen  or 
class  of  citizens?  To  state  the  question  Is  to 
answv  It  Certainly,  this  court  has  not  been 
slow  in  announcing.  In  [)ositive  terms,  that  It 
will  not  engage  In  tiie  discussion  and  decision 
of  abstract  questions  of  law  which  have  no 
reference  to  or  are  not  based  upon  a  concrete 
case  befOTe  us.  State  v.  Gath««,  15  S.  C 
370,  and  several  cases  since  that  case  was  de- 
cided which  held  the  same  views.  It  must 
be  patent  to  everyone  that  this  is  an  effort 
to  place  upon  this  court  a  political  duty,— to 
have  this  court  pass  upon  the  labors  of  a  co- 
ordinate branch  of  the  government  set  up  by 
the  people  of  this  state.  I  admit  that  It  is  the 
duty  of  this  court  to  do  so  when  a  citlsen  or 
citizens  have  their  rights  Invaded  by  a  statute 
thtit  is  unconstltutiooal,  but  I  deny  that  it  is 
the  duty  of  this  court  in  an  equity  suit,  when 
the  question  as  presented  Is  an  abstract  prin- 
ciple of  law. 

Besides  all  tbia,  it  Is  an  admitted  prlndpk 
In  our  Jurisprudence,  and  the  same  prlndpie 
is  Miforced  In  the  courts  of  equity  of  the 
United  States,  that  when  there  Is  a  plain  and 
adequate  remedy  at  law,  there  Is  no  jurisdic- 
tion In  equity.  As  was  well  said  by  the  lat<> 
Chief  Justice  Dunkin,  In  the  case  of  Boo  v. 
Caider,  14  Rich.  ¥}q.  154:  "It  Is  an  original 
principle  In  the  administration  of  equity  ju- 
ri^rudence  that  the  aid  of  the  court  cannot 
be  successfully  invoked  when  adequate  relief 
can  be  afforded  in  the  ordinary  forum.  But  the 
legislature  of  South  Carolina  has  not  thought 
proi>er  to  leave  this  to  Inference,  or  to  the 
authority  of  usage,  whlt^  ml^t  be  dianged 
by  the  court.  It  was  therefore  provided  by 
the  act  of  the  assembly  that  suits  In  equity 
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flbonld  not  be  maintained  wbere  the  party  had 
a  phOn  and  adeavate  remedy  at  law."  To 
the  same  effect,  and  in  express  recognition  of 
the  authority  of  this  case  Jnst  dted,  and  this, 
too,  since  the  adoption  of  oar  prraent  consti- 
tution, Mr.  Justice  WlUard,  in  Hall  t.  Jolno-. 
1  S.  C.  100,  said:  "In  this  state  the  exclusl(»i 
of  a  court  of  equity  from  Jurisdiction,  In  cases 
in  which  an  adequate  remedy  Is  conferred  at 
Iflw,  rests  on  the  statute."  In  the  case  at  bar 
tlie  plaintiff  seeks  In  equity  to  enjoin  the  pay- 
ment of  salaries  to  certain  officers  of  the 
state  because  be  says  the  ofllcers  In  question 
are  created  by  a  statute  of  the  state  which  is 
unccHistltutloual.  In  other  words,  these  su- 
pervisors of  registration  are  attempting  to  ex- 
ercise the  duties  of,  and  rec^ve  compensation 
for,  puhllcofflces  that  do  not  eststt  because  the 
legislation  providing  the  same  is  unconstitu- 
tional. Ts  there  not  a  plain  remedy  at  law  to 
test  tbe  terms  of  office?  Certainly  there  la.  Is 
tbere  not  a  plain  and  adequate  remedy  of  a 
taxpayer  to  test  the  constitutionality  of  any 
tax  imposed  by  the  general  assembly?  In- 
stead of  one,  there  are  at  least  two.  If  this 
conn;  Is  without  jtirladiction  In  the  premise 
this  should  be  the  end  of  the  matter. 

The  judgment  of  this  court  Is  that  the  petl- 
tloaer  or  plaintiff  is  not  entitled  to  the  relief 
prayed  for,  and  tiiat  the  petition  or  c(»nplaint 
be  and  Is  her^t^  dismissed. 

UcIVER,  O.  J.  (dissenting).  This  Is  an  ac- 
tion, Instituted  In  the  original  jurisdiction  of 
tills  court,  for  an  Injunction  restraining  the 
defendante,  as  fiscal  offlcM^  of  the  state  gov- 
emment,  from  applying  the  public  funds  in 
tbe  state  treasury  to  the  payment  of  certain 
appropriations  which,  It  is  claimed,  have 
been  lUegaUy  made  by  the  legislature.  The 
particular  appropriations  claimed  to  be  Ille- 
gal are  those  made  In  the  appropriation  act  of 
23d  December,  1893,  for  the  pay  of  super- 
visors of  registration,  and  for  the  pay  of  com- 
missioners, maDa;,'tir8,  and  messengers  of 
Sections,  for  the  fiscal  year  commencing  1st 
^oTember,  1893,  and  the  prayer  of  the  com- 
plaint Is  that  the  defendant.  Ellerbe.  and  his 
aticcessors  in  office  as  comptroller  general  of 
tbe  state  of  South  Carolina,  be  perpetually 
enjoined  from  drawing  any  warrant  on  the 
state  treasurer  for  the  payment  of  any  of  the 
aald  appropriations,  and  that  the  said  Bates, 
and  his  successois  In  office  as  treasurer  of 
tbe  Bald  state,  be  perpetually  enjoined  from 
paying  any  of  the  said  warrants.  The 
l?round  upon  which  this  claim  is  based  is. 
tbat  the  registration  law.  as  it  may  be  briefly 
termed  for  convenience,  is  unconstitutional, 
anil,  and  void,  and  any  appropriations  of  the 
public  funds  in  pursuance  of  any  of  its  pro- 
visions are  without  constitutional  authority, 
and  should  be  prohibited.  Inasmuch  as  a 
copy  of  the  complaint,  or  petition,  as  It  Is 
*tyled,  should  be  Incorporated  In  the  report 
of  this  case,  we  do  not  deem  it  necessary  to 
make  here  any  more  detailed  or  particular 
statement  of  the  nature  and  scope  of  the  ac- 


tion than  has  been  made,  In  general  terms, 
abov^  except  to  say  that  the  action  Is 
broi^ht  by  the  plaintiff  as  "a  citizen  and 
resident  taxpayer  of  the  county  of  Edge- 
field, state  aforesaid,  possessing  all  the  qual- 
ifications and  laboring  under  none  of  the  dis- 
qualifications provided  in  the  constitution 
and  lA^B  of  this  state  for  the  electors  and 
officeholders  thereof,  on  behalf  of  himself 
and  other  citizens  and  resident  taxpayers  of 
said  state  in  the  like  plight  and  condition  as 
himself  as  to  qualifications  and  disqualifica- 
tions, too  numerous  to  be  made  parties  to 
this  action,  and  of  other  citizens  and  resident 
taxpayers  of  said  state  possessing  the  same 
constitutional  qualifications  as  himself,  and 
laboring  under  no  disqualifications  save  those 
imposed  by  the  acts  of  assembly  hereinafter 
mentioned,  alleged  hereinafter  to  have  been 
enacted  in  violation  of  the  said  constitution." 
Tbe  main  object  of  the  action,  unquestion- 
ably, is  to  test  the  constitutionality  of  the 
registraticm  laws  of  this  state.  But,  before 
proceeding  to  the  discussion  of  this  main 
question  In  the  case.  It  is  necessary,  first, 
to  dispose  of  two  preliminary  objections  pre- 
sented by  the  attorney  general.  Tbe  first  of 
these  objections,  as  we  understand  It,  is  that 
such  an  action  as  this  cannot  be  brought  by 
a  single  taxpayer,  either  on  bis  own  behaff, 
or  on  behalf  of  himself  and  others  in  similar 
plight  and  condition,  upon  the  ground  that 
no  one  can  be  allowed  to  assail  the  constltn- 
tionallty  of  an  act  of  the  legislator^  by  an 
action,  unless  be  shows  that  he  has  been  in- 
jured, either  in  his  rights  of  person  or  prop- 
erty, by  such  act,  or,  to  use  the  language  of 
the  attorney  general,  in  his  argument,  "The 
validity  of  a  statute  cannot  be  questioned  on 
the  apidlcation  of  a  mere  volunteer,  or  per- 
son whose  right  it  does  not  specially  affect" 
Inasmuch  as  the  object  of  this  action  is  to 
prevent  tbe  application  of  tbe  public  functe 
in  the  state  treasury,  arising  from  taxation, 
In  which  every  taxpayer  has  a  direct  Interest, 
to  an  illegal  purpose,  it  would  seem  clear 
that  there  Is  no  fonndatlcm  for  the  objection. 
But  we  do  not  deem  It  necessary  to.  discuss 
the  qnration,  for  we  think  it  has  been  de- 
termined by  expresB  adjudication  in  this 
state  In  at  least  two  cases,  Manldln  v.  City 
Council,  33  S.  C.  1,  11  8.  E.  431,  and  Mc- 
Gullough  V.  Brown  (S.  C.)  19  S.  E.  458.  sup- 
ported by  nmnax)us  authoriUea  elsewhere.  1 
Pom.  Eq.  Jur.  p.  277,  S  260;  Oooley,  Tax'n, 
704;  2  Dili.  Muu.  Corp.  S  736,  and  cases  cit- 
ed In  note;  Crampton  v.  Zabrlskie,  101  U. 
S.,  at  page  609,  where  Mr.  Justice  Field  used 
this  language:  "Of  the  right  of  resident  tax- 
payers to  Invoke  the  interposition  of  a  court 
of  equity  to  present  an  illegal  disposition  of 
the  moneys  of  the  county  *  ♦  •  there  Is 
at  this  day  no  sotIous  question."  While  It  Is 
true  that  the  case  of  McCulIough  v.  Brown, 
supra,  has  been  overruled  In  so  far  as  it  held 
the  dispensary  law  unconstitutional,  by  the 
subsequent  case  of  State  v.  City  Council  of 
Aiken  (S.  C.)  20  S.  B.  221.  yet  that  case  does 
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not  affect  the  point  for  wliicb  the  case  of  Mc- 
CuUough  T.  Brown  Is  now  cited,  for  that 
point  was  In  no  way  alluded  to  in  the  Aiken 
Case,  and  it  Is  there  stated  that  the  case  of 
McCullough  T.  Brown,  and  those  decided  up- 
on its  authority,  "are  overruled  in  ao  far  at 
they  are  antagonistic  to  the  prineiplea  upon  tehieh 
this  ease  it  decided. "  (ItaliCB  onrs.) 

The  next  preliminary  objection  Is  that  the 
plaintiff  herein  Is  estopped  from  assailing  the 
conetitntlonallty  of  the  registration  law  hy 
reason  of  the  fact  tliat  he  has,  for  many 
years,  been  in  the  enjoyment  of  the  emolu- 
ments and  boncHTs  of  an  office  to  which  be 
has  been  chosra  by  elections  held  imder  the 
proTisIons  of  the  registration  law.  How  this 
can  affect  tbe  right  of  the  plaintiff,  as  a 
taxpayer,  to  institute  an  action  to  prevent  the 
application  of  the  public  funds  arising  from 
taxation,  In  which  he  as  well  as  any  other 
taxpayer  1b  Interested,  to  an  Illegal  purpose, 
it  Is  impossible  to  conceive.  The  question 
here  Is  not  as  to  tbe  validity  of  any  election 
held  under  the  r^istration  law,  for  the  rec- 
ord presents  no  such  facts,  and  no  proper 
parties  for  tbe  consideration  of  any  such 
question.  The  sole  question  here  is  whether 
tbe  fiscal  officers  of  the  state  government 
sliall  be  restrained  from  applying  the  public 
fhnds  to  an  Illegal  purpose;  and  that  ques- 
tion turns  entirely  upon  the  result  of  tbe  In- 
quiry whether  tbe  registration  law,  in  put^ 
suance  of  which  such  application  is  threat- 
ened to  be  made,  vlohites  tbe  constitution  of 
tbe  state.  If  It  does,  then,  of  course,  It  is 
null  and  void,  and  any  appropriation  of  the 
public  funds  in  pursiuince  of  the  provisions 
would  be  illegal,  and  should  be  restrained. 
We  see  no  ground  whatever  for  the  estoppel 
claimed. 

Coming,  then,  to  the  main  question  in  the 
case,  we  find  that  the  question  of  the  constitu- 
tionality of  a  statute  requiring  the  registra- 
tion of  voters  has  been  very  frequently  be- 
fore the  courts  of  the  several  states,  and  it 
seems  to  be  settled  that,  even  In  states  whoiw 
constitutions  are  silent  upon  the  subject,  a 
statute  requiring  a  registration  of  voters  is 
not  per  se  unconstitutional,  as  such  a  statute 
Is  regarded  as  a  mere  regulation  of  the  consti- 
tutional right  to  vote,  and  Is  designed  to  fur- 
nish evidence  of  the  fact  that  the  voter  is 
possessed  of  the  qualifications  fixed  by  tbe 
constitution.  But  it  seems  to  be  as  well  set- 
tled that  where  tbe  purport  and  effect  of  a 
registration  law  Is  to  add  to  or  to  take  away 
any  of  the  qualifications  prescribed  by  the 
constitution,  or  where  its  effect  Is  to  obstruct, 
subvert,  or  even  unnecessarily  to  impede,  the 
exercise  of  the  right  conferred  by  tbe  consti- 
tution. It  cannot  be  sustained,  but  must  be 
held  an  unconstitutional  invasion  of  the  con- 
atltationa]  right  of  suffrage.  These  views 
are  fully  supported  by  the  authorities  else- 
where (for  so  far  as  we  are  informed  we  have 
no  case  in  this  state  upon  the  subject),  which, 
tliough  not  binding  on  us,  are  recommended 
to  our  approval  by  tbe  reasoning  upon  which 


they  are  founded,  as  well  as  by  the  blgb 
character  of  the  courts  from  which  they  come. 
See  Capen  v.  Poster,  12  Pick.  485,  reported 
also  with  elaborate  notes  in  23  Am.  Dec.  632, 
frequently  referred  to  as  tbe  leading  case  up- 
on the  subject  In  Kinneen  v.  Wells,  144 
Mass.  487,  11  N.  B.  916,  the  question  was  as 
to  the  constitutionality  of  the  registration  law 
of  that  state,  containing  a  provision  forbid- 
ding any  naturalized  peraon  to  be  registered 
as  a  voter  within  30  days  after  his  natural- 
ization, and  It  was  held  that  such  proTision 
was  unconstitutional  because  it  purported  to 
add  to  tbe  qualifications  of  a  voter  as  fixed 
by  the  constitution  the  further  qnalificattoa 
that  such  voter  should  be  possessed  of  tlie 
qualifications  named  la  the  constitution  for  a 
period  of  SO  days  before  be  could  be  register- 
ed as  a  qualified  voter.  Tbe  court,  after  no- 
ticing the  furtbor  objection  that  such  a  pro- 
vision was  unconstitutional  because  it  was 
not  Impartial,  inasmuch  as  it  Imposed  a.  re- 
striction upon  a  eertabi  class  of  voters — nat- 
uralized personfr— not  imposed  upon  any  otlier 
class,  goes  on  to  say  that,  even  if  tbe  provi- 
sion were  general  in  Its  character,  applying; 
alike  to  all  classes  of  voters,  It  would  still 
be  unconstitutional,  because  it  added  to  tbe 
qualifications  of  a  voter,  as  fixed  in  the  con- 
stitution, the  further  requirement  that  be 
should  be  possessed  of  snch  qualifications  for 
a  specified  time  befmv  be  offers  himself  for 
registration,  whereas  evra?  person  who  is 
possessed  of  the  necessary  qualifications  at 
the  time  be  offers  himself  for  registration  Is 
entitled  to  be  registered,  without  any  regard 
to  the  length  of  time  be  has  been  possessed  of 
the  necessary  qualifications.  In  deliverinf? 
the  opinion  of  the  court,  Devens,  J.,  uses  this 
language:  "It  is  not  an  unreasonable  provi- 
sion that  all  persons  entitled  as  voters  sball 
be  registered  as  such  previously  to  depositing^ 
their  ballots,  and  if  the  legislature  deems 
that  such  an  inquiry  could  not  proceed  con- 
currently with  the  actual  voting  or  election, 
and  both  be  conducted  in  a  deliberate  and  or- 
derly manner.  It  Is  not  unreasonable  that  it 
should  provide  that  such  an  Inquiry  should 
terminate  before  the  election  actually  com- 
mences at  a  previous  time  sutSdently  long-  to 
make  proper  preparations  therefor."  Again, 
after  referring  to  Capen  v.  Fostw,  supra,  as 
a  leading  case  on  the  subject,  be  says:  "Bnt. 
while  it  Is  held  to  be  within  the  proper  lim- 
its of  legislative  power  to  provide  suitable 
regulations  for  exercising  the  right  of  suffrage 
in  a  prompt  and  orda-ly  and  convenient  man- 
ner, the  court,  speaking  through  Ohief  Jus- 
tice Shaw,  was  careful  to  add:  *Such  a  con- 
struction would  afford  no  warrant  for  snch 
an  exercise  of  legislative  power  as,  under 
the  pretense  and  color  of  regulating,  should 
subvert  or  injuriously  restrain,  the  right  st- 
self.' "  And  again  he  says:  "Every  sys- 
tem of  registration  of  voters  contempiateR 
that  the  registration  will  l>e  completed  and 
that  the  lists  of  voters  will  l>e  prepared  before 
voting  actually  commences.  Mo  system  would 
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be  just  that  did  not  extend  tlie  time  of  regls- 
tratloD  up  to  a  time  as  near  tbat  of  actimlly 
depositing  the  votes  as  -would  be  consiBtent 
with  tlie  necessary  preparation  for  conducting 
tlie  election  in  an  orderly  manner,  and  with 
a  reasonable  scrutiny  for  the  correctness  of 
the  list."  In  the  case  of  City  of  Owensboro 
r.  Hickman  (Ky.)  14  S.  W.  688,  the  registra- 
tion law  there  considered  provided  for  a  reg- 
istration of  voters  in  the  city  of  Owensboro, 
to  be  made  on  the  first  Monday  In  July  and 
the  two  succeeding  days,  at  which  those  only 
could  be  registered  who  would  be  entitled  to 
vote  at  the  August  election  ensuing,  and  also 
provided  that  no  vote  shall  be  received  at  any 
election  held  within  a  year  unless  the  voter's 
Dame  Is  on  the  registry  made  in  July.  Held, 
that  the  act  was  not  a  reasonable  regulation 
of  the  elective  franchise,  and  was  void  under 
the  constitution  of  Kentucky  providing  that 
every  male  citizen,  21  years  of  age,  who  had 
resided  In  the  state  2  years,  and  in  the  coun- 
ty, town,  or  city  1  year,  next  preceding  the 
election  shall  be  a  voter.  In  that  case  the 
conrt,  while  conceding  the  power  of  the  leg- 
islature to  enact  a  uniform  and  reasonable 
registration  law,  used  this  language:  "The 
true  theory  upon  which  those  laws  are  based 
is  that  they  must  not  Impair  or  abridge  the 
elector's  privilege,  but  merely  regulate  its  ex- 
ercise by  requiring  evidence  of  the  right. 
The  right  cannot  be  impaired,  but  It  may  be 
regulated.  *  •  •  A  registration  law,  how- 
ev«,  will  not  be  held  valid  which,  under  the 
color  of  regulating  the  manner  of  voting,  real- 
ly subverts  the  right."  Without  quoting  from 
or  referring  more  particularly  to  the  cases  on 
the  subject,  we  think  the  foreg<rfng  views  will 
be  found  to  be  supported  by  numerous  other 
cases  which  we  have  examined,  and  to  which 
we  will  simply  refer  by  their  titles:  Dells 
v.  Kennedy,  49  Wis.  560,  6  N.  W.  246,  381; 
Daggett  V.  Hudson  (Ohio  Sup.)  3  N.  E.  546; 
Brooks  V.  Hydone  (Mich.)  42  N.  W.  1122; 
Attorney  General  v.  City  of  Detroit  (Mich.) 
44  N.  W.  388;  Page  v.  Allen,  58  Pa.  St  338; 
Hatterson  v.  Barlow,  60  Pa.  St  75;  State  v. 
Baker,  38  Wis.  71;  Edmunds  v.  Banbury.  28 
Iowa,  267;  Perry  v.  Whitaker,  71  N.  C.  475; 
People  V.  Canaday,  73  N.  a  198;  Monroe  v. 
ColliDB,  17  Ohio  St  686. 

In  the  light  of  these  principles  we  will  pro- 
ceed to  an  examination  of  the  provisions  of 
tbe  registration  law  of  this  state,  with  a  view 
to  ascertain  whether  any  of  the  provisions  of 
that  law  are  in  conflict  with  any  of  the  provi- 
sions of  our  constitution.  For  this  purpose 
we  will  first  inquire  what  are  the  provisions 
of  the  constitution  in  reference  to  the  right 
of  suffrage.  In  article  1.  §  31,  the  provision 
is  as  follows:  "All  elections  shall  be  free  and 
open,  and  every  inhabitant  of  this  commra- 
weattb  possessing  the  qualifications  provided 
for  in  this  constitution  shall  have  an  equal 
right  to  elect  officers,  and  be  elected  to  fill 
public  office."  Section  33  of  article  1  pro- 
vides as  follows:  "The  right  of  suffrage 
shall  be  protected  by  laws  regulating  elec- 


tions, and  prohibiting,  under  adequate  penal- 
ties, all  undue  Influences  from  power,  brib- 
ery, tumult  or  Improper  conduct"  In  article 
8,  i  2,  the  qualifications  of  electors  are  spe- 
dflcally  declared  as  follows:  (1)  He  must  be 
a  male  citizen  who  has  attained  the  age  of  21 
years;  (2)  he  must  have  resided  1  year  In  the 
state,  and  in  the  county  In  which  he  offers  to 
vote  00  days,  next  preceding  any  election; 
(3)  he  must  not  be  laboring  under  any  of  the 
disabilities  named  in  the  constitution.  In  ad- 
dition to  the  quallflcations  of  a  voter  thus 
specifically  declared,  It  Is  expressly  provided 
that  every  person  possessed  ot  these  qualifica- 
tions "shall  be  entitled  to  vote  for  all  officers 
that  are  now  or  hereafter  may  be  elected  by 
the  people  and  upon  all  questions  submitted 
to  the  electors  at  any,  elections."  But  In  ad- 
dition to  this,  in  sectlim  8  of  the  same  article 
it  Is  expressly  declared  that  the  general  as- 
sembly "shall  never  pass  any  law  that  will 
deprive  Any  of  the  citizens  of  this  state  of 
the  right  of  suffrage  except  for  treason,"  and 
other  (Senses  named  in  the  section,  "whereof 
the  person  shall  have  been  duly  tried  and  con- 
victed." The  provision  of  section  3  of  article 
8  is  as  follows:  "It  shall  be  the  duty  of  the 
general  assembly  to  provide  from  time  to 
time  for  the  r^lstration  of  all  Sectors."  The 
original  provisions  for  the  registration  of  vot- 
ers  will  be  found  in  the  act  approved  9th  of 
February,  1882  (17  St  at  Large,  p.  1110), 
and  these  provisions  are  Incorporated  in  Qen. 
St.  1882,  beginning  with  section  88  and  ending 
with  section  106;  and  such  provisions,  as 
subsequ^tly  amended,  are  incorporated  In 
the  Revised  Statutes  of  1893  as  sections  131- 
156,  both  inclusive.  From  a  careful  exam- 
ination of  the  various  statutory  provisions 
thus  referred  to,  It  seems  to  us  tbat  the  mani- 
fest scope  and  Intent  of  such  legislation  was 
that  there  should  be  but  one  general  r^lstra- 
tion  of  voters,  to  wit  that  provided  for  In 
1882,  and  that  when  the  registration  books 
were  closed  for  that  year  a  person  who  was 
there  a  qualified  voter,  but  who  had  failed 
from  any  cause,  whether  from  sickness,  ab- 
sence, or  other  cause,  to  register,  was  ever 
thereafter  deprived  of  this  right  of  suffrage, 
for  there  is  no  provision  by  which  such  a  per- 
son could  afterwards  be  allowed  to  register; 
and  section  132  of  the  Revised  Statutes  ex- 
pressly declares  that  "no  person  shall  be  al- 
lowed to  vote  at  any  election  hereaft^  to 
be  held  unless  he  shall  have  been  heretofore 
registered  in  conformity  with  the  require- 
ments of  chapter  7  of  the  General  Statutes  of 
1882,  and  the  acts  amendatory  thereof,  or 
shall  be  registered  as  herein  required."  Now, 
on  turning  to  the  chapter  of  the  General  Stat- 
utes of  1882  and  the  acts  amendatory  thereof, 
we  find  that  while  provision  is  made  In  sec- 
tion 94  of  that  chapter,  corresponding  with 
section  137  of  the  Revised  Statutes  for  open- 
ing the  books  of  registration  aft^  every  gen- 
eral election,  not,  however,  for  the  purpose  of 
registering  voters  generally,  but  "for  regis- 
tration of  tuoA  person*  as  shall  thereafter  be* 
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come  entitled  to  Kglater"  (Italics  ours),  there 
to  no  proTtolon  tar  the  reftetratton  of  persons 
who  had  previously  become  entitled  to  reglB- 
ter.  Hence  It  follows,  necessarily,  that  one 
who  bad  been  a  qnallfled  voter,  and,  as  sncb, 
entitled  to  register  before  such  general  elec- 
tion could  not  then  avail  himself  of  the  priv- 
ilege offered  by  that  Bectl<Hi.  The  language 
found  In  section  Mf  of  the  Oenerel  Statutes  of 
18S2  to  strongo-  than  that  found  In  section 
187  of  the  Revtoed  Statotas  from  whteh  we 
have  quoted,  for  in  the  General  Statutes  of 
1882  the  language  Is  pn^bltory,  and  forbids 
i«<^?eBilng  the  r^lstratlon  books  except  for 
the  purpose  of  registration  of  such  persons 
as  shall  become  entltted  to  register  after  the 
next  tectum;  and  even  as  to  thto  privileged 
class,  their  day  ot  grace  expires  on  the  fliat 
day  of  July  preceding  a  goieral  election,— 
something  over  four  months  before  the  gen- 
eral decttoDt  wliich  is  fixed  by  law  for  the 
first  Tuesday  after  the  first  MondaS^  in  No- 
vember  in  every  seomd  year,  reckoning  from 
the  year  ISTa  Const  art.  2,  {  U;  Bev.  St 
1 162.  It  Is  true,  also,  that  sections  06  and  97 
of  the  G<aiwal  Statutes  of  18S2,  as  well  as  the 
(»nTeq>«iding  sections  ot  the  Bevised  Stat- 
utes (140  and  141),  do  make  special  provisions 
for  a  certain  class  of  voters,  to  wit  minors 
who  come  of  age  and  are  otl^rwise  qnallfled^ 
but  thto  provision  to  confined  to  that  partlcu* 
lar  class,  and  is,  therefore,  not  an  impartial 
provision.'  It  seems  to  us  that  this  feature 
of  the  regtotiatlon  law,  to  say  nothing  of  oth- 
er constltntitmal  ohlectloni^  renders  It  obnox- 
ioiu  to  that  provision  of  the  constitution 
above  quoted,  which  makes  It  the  duty  of  the 
geoeral  assembly  to  provide  fr«n  time  to 
time  toe  the  registration  of  all  electors.  The 
language  ot  tliat  constitutional  provWon  nec> 
essarily  implies  that  Its  purpose  was  to  re- 
quire the  gCTeral  assembly  to  provide  every 
&ciltty  for  the  registration  of  all  electors,  by 
providing  for  the  registration  of  an  elecbws 
"from  time  to  time,"  so  that  as  fiir  as  prac- 
tlcaUe,  no  dectmr  should  be  deprived  of  fato 
right  of  suffrage,  and  tiiat  thto  law,  which 
provided  for  one  general  registration  more 
than  ten  years  ago,  and  afforded  no  other 
opportunity  to  any  elector,  except  those  of  a 
certain  class,  to  comply  with  Its  provtoions, 
even  though  hto  failure  to  avail  himself  ot  the 
first  and  only  importunity  ever  offered  him  to 
register  resulted  ftmn  sickness,  absence,  oc 
other  good  cause,  must  be  regarded  aa  a  vio- 
lation both  of  the  spirit  and  letter  of  the  con- 
sUtutlon. 

Inasmuch  as  the  right  of  snfFrage  to  provld 
ed  for  and  guarantied  by  the  constitution, 
and  the  gWKal  assembly  to  expressly  forbid- 
den from  passing  any  law  depriving  any  citi- 
zen of  the  riglit  of  suffrage^  except  In  certain 
cases  not  perthiait  to  the  present  Inquiry,  It 
would  seem,  at  first  blush,  as  if  any  tow  mak' 
Ing  It  a  prerequisite  to  the  excise  of  this 
constitutional  privilege  that  the  voter  should 
be  registered  would  be  In  vlototlon  of  the 
constitution,  as  adding  an  additional  require- 


ment to  those  mentioned  In  the  constitutloD 
for  the  exercise  of  this  right  But  as  we 
have  seen,  thto  to  not  the  correct  view  of  a 
regtotration  law,  which  is  a  taeto  regulation 
as  to  the  mode  ftfid  manner  In  which  thto  con- 
stitutional right  may  be  exercised.  The  ocm- 
stltution  ^mi^  provides  that  every  dtizen, 
possessed  ot  certain  specified  quallflcati<His, 
Ahall  be  entitled  to  exercise  the  right  of 
srafCrage,  but  it  makes  no  provision  as  to  bow 
the  fact  shall  be  ascertained  that  a  dtlxen 
doming  the  right  to  vote  Is  possessed  of  the 
required  quallficaticHis.  It  Is,  therefore,  not 
only  proper,  but  necessary,  that  the  legisla- 
ture should  make  such  regidatlcma  as  it  may 
deem  best  for  the  purpose  of  detvmlning  tbe 
question  of  fact  whether  a  person  offering  to 
vote  to  possessed  of  the  necessary  eonstitn- 
tlMial  qualifications;  and  this,  In  our  Judg- 
ment, to  the  true  <^ice  of  a  r^istratlon  law. 
It  to  also  nothing  but  reasonable  and  projf«e 
that  such  an  inquiry  should  terminate  prior 
to  the  election,  aa  U  might  greatiy  dday  amd 
possibly  defeat  the  full  oercise  of  the  right 
of  BufFrage  if  it  had  to  be  conducted  while 
the  electicm  was  going  on;  and  hence  a  law 
which  provides  for  dosing  the  regtotration 
books  for  such  a  length  of  time  as  would  be 
reascmably  necessary  to  raable  the  super* 
visca:  of  raglstratioa  to  prepare  and  famish 
the  managers  of  elections  at  each  polUos  pre- 
cinct with  a  copy  of  the  list  of  registered  Tot- 
ers  for  such  precinct  would  not,  inobably, 
be  regarded  as  an  unreasonable  regulation. 
If,  however,  the  law  provides  for  dosiuff  the 
registration  boi^  for  such  a  loigth  of  time 
before  the  election  as  would  be  manifestly 
unreasonable  and  unnecessary  for  that  pur- 
pose, then  such  a  law  could  not  be  defended 
as  a  legitimate  exercise  ot  legislative  power; 
for,  under  color  of  x^ulation,  It  would  bave 
the  effect  of  subverting  and  Injuriously  re- 
straining the  right  of  suffrage^  and  would, 
in  some  cases,  totally  defeat  such  right  It 
seems  to  us  that  tbe  law  under  consideration 
to  open  to  thto  objection,  for  It  provides  that 
the  regtotration  books  shall  be  closed  on  tbe 
first  day  of  July  preceding  every  genwal  eAec- 
tion,  which,  as  we  have  seen,  to  fixed  for  tbe 
first  Tuesday  after  the  first  Monday  In  No- 
vember hi  every  second  year,  reckoning;  from 
the  year  1870,  and  shall  not  be  reopened  prior 
to  such  general  election,  except  for  the  pur- 
pose of  enaUing  minors  coming  of  age  and 
possessed  of  the  other  necessary  qutilficattbns 
to  register.  Surely  a  period  of  four  months 
to  wholly  unreasonable  and  entlrdy  unneces- 
sary for  the  dosing  of  the  rcfflstratifni  boolcs 
previous  to  a  general  election,  and  the  inev- 
itable effect  to  to  deprive  a  certain  class  of 
citizens  of  the  right  to  vote  at  such  dectlon, 
to  wit  those  who,  being  othtfwtoe  qualified, 
complete  their  required  term  of  residence, 
dther  In  the  state  or  county,  within  such  pe- 
riod of  four  months.  Take,  for  instance,  tbe 
case  of  a  p«son  who,  being  possessed  of  otb- 
er  constitutional  qualifications,  only  com- 
pletes the  required  term  at  residence,  elthw 
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la  Ok  state  or  connty,  on  the  flnt  6aj  ot 
Octotnr  immediately  preceding  any  general 
dflcUon.  By  tbls  prarlslon  of  the  law  he 
U  deiHlTed  of  bis  right  of  Bnfl.-age,  altbongh 
It  may  be  sosceptlble  of  proof  to  a  demon- 
Btratlon  tbat  on  Ibe  day  ot  the  election  he  la, 
and  for  more  than  a  month  preceding  baa 
been,  fully  poaaessed  of  all  the  qnallflcatlQna 
of  an  Sector  aa  fixed  by  the  oonatitutiUni,  Bln^ 
ply  tKcauae  he  had  not  performed  an  Im- 
posBibie  act  reg^stolng  prior  to  the  pre- 
ceding  Jnly,  which,  under  the  caae  suppoaed, 
It  would  hare  beoi  Impoealble  for  him  to 
b&Te  done,  aa  he  had  not,  prior  to  the  preced- 
ing Ju^t  completed  hia  required  term  of  resi- 
dence. It  la  manlfot  that  anch  a  law  cannot 
be  def&Dded  aa  a  reaeonable  and  necessary 
regnlation  of  the  mode  of  exerdalng  the  elec- 
tlre  franchise,  and  la  in  direct  conflict  with 
tbe  constitution;  for,  in  the  oum  suppoaed, 
whleb  no  doubt  haa  treanenOy  occurred,  the 
constitution  guaranties  the  right  to  vote,  but 
the  registration  law  forbids  the  exercise  of 
anch  right  because  the  person  In  question  had 
not  shown,  four  months  prertous  to  the  elec- 
tion, wbat  it  wa^  Impoaslble  for  hfm  then  to 
htTe  shown,— that  he  was  then  possessed  of 
an  the  constltutkHial  qualiflcatlons,— notwith- 
standing the  fact  that  there  was  ample  time 
for  him  to  hare  shown,  if  allowed  the  oppor^ 
tnnlty,  that  he  was  on  the  day  of  election, 
and  had  been  for  at  least  one  month,  fully 
possessed  of  all  the  qnallflcatlonB  of  an  elector. 

Much  complaint  has  been  made  In  tbe  argu- 
ment against  what  may  be  designated  as  the 
certlflcate  ftature  of  the  act,  which.  It  Ui 
claimed,  Is-  peculiar  to  the  r^istration  law 
of  this  state,  by  which  it  is  prorided  that 
tbe  stqwrriaor  of  reglstraUon  is  required  to 
(Ornish  to  each  registered  TOter  a  cstlficate, 
In  tbe  form  prescribed  in  section  142  of  the 
Rerlsed  Statutes,  which  he  la  required  to  ex- 
hibit to  the  managers  of  election  before  he 
can  be  allowed  to  TOte,  and  which  forbids 
blm  from  voting  at  any  other  polling  jveclnct 
than  tbat  mentioned  In  sncb  certificate^  We 
must  say,  however,  that  we  are  not  pr^tared 
to  condemn  this  act  simply  on  account  of 
tbat  feature.  Indeed,  if  the  proper  construc- 
tion of  the  act  is  tbat  the  exhibition  of  such 
certificate  Is  conclusive  of  tbe  voter's  right  to 
vote,  we  are  inclined  to  think  that  such  a 
feature  la  not  only  unobjectionable,  but  pref- 
erable to  a  provision  whereby  the  voter's 
right  to  vote  is  made  to  depend  upon  the  fact 
that  his  name  Is  found  on  the  list  of  regis- 
tered voters  furnished  tbe  manaf^ers  of  elec- 
tion by  the  supervisor  of  registration;  for  In 
the  formw  case  the  voter  Is  made  the  cus- 
todian of  the  evidence  of  bis  right  to  vote, 
whereas  in  the  latter  case  his  right  Is  made 
to  d^nd  upon  the  act  of  anotlier,  and  he 
ouy  entirely  lose  his  right  by  the  careless- 
ness or  incompetency  of  an  official  in  making 
out  the  list,  to  say  nothing  of  the  danger  of 
Ills  bting  deprived  of  his  right  by  the  will- 
fnl  omission  of  his  name  from  the  list  a 
cormpt  (dncial.  It  however,  under  a  proper 


conatnictlon  of  tbe  aet.  It  is  necessary,  as  la 
supposed  by  soms^-^or  which  suppodtion 
the  language  of  section  155  of  the  Revised 
Statutes  affiords  some  warrant,— that  to  en- 
title one  to  vote  he  must  not  only  eibilblt  his 
certificate  to  tbe  managers  of  election,  but  his 
name  must  also  appear  upon  the  list  furnish- 
ed the  manag«s  by  the  auperrisors  of  regris- 
tntkm,  tben  It  does  seem  that  suCh  double 
requirement  is  nnnecessarily  burdensome^  weU 
calculated  to  impede  the  exercise  of  the  right 
of  suffrage^  and  stHnetlmes  oitirdy  defeat 
sudi  right,  wlUiont  any  fault  on  tbe  inrt 
of  the  voter;  for,  though  he  may  have  care- 
fully presnred  and  jnomptly  exhibited  hia 
certificate  of  registration  to  the  managers  of 
election,  he  yet  may  lose  his  right  to  vote 
steely  because  his  name  does  not  appear  on 
the  list  furnished  by  the  supervisor,  for  the 
'act  makes  no  provision  for  the  pnblicatlaia  of 
the  list  of  registered  voters  prior  to  an  elec- 
tion, whereby  the  voter  can  ascertain  wheth- 
er his  name  ^peaxs  on  such  list  and.  If  It  had 
been  omitted  through  cardosness  or  even 
oversight  on  tbe  part  of  the  official  charged 
with  the  duty  of  i^paring  such  Hat,  have  It 
Inserted. 

We  do  not  deem  It  necessary  to  go  Into  any 
detailed  ccmsldetation  of  tbe  various  provis- 
ions of  the  act.  in  regard  to  the  subsUtntioii 
of  a  new  cratificate  for  one  which  has  been 
lost  or  destroyed  by  no  t&vit  on  the  part  of 
the  voter,  or  of  tbe  provisions  of  the  change 
of  certificate  where  the  bolder  changes  his 
place  of  reslctence^  even  from  one  point  to 
another  in  the  same  precinct,  but  must  say 
that  these  provisions  seem  to  be  unneces- 
sarily harah  and  burdensome,  and,  whether 
so  Intended  or  not,  are  well  calculated  to  Im- 
pede and  obstruct  the  exerdse  of  Uie  right  of 
sufFragb 

There  is  one  feature  of  this  act  which  is 
not  without  significance.  Sections  151-164, 
Rev.  St,  expressly  require  that  the  super- 
visor of  registration  *^hall  Immediately  pre- 
ceding etuA  Section,  revise  the  registration 
of  electors  and  mark  off  the  names  of  such 
eiectMS  as  have  died,  and  such  as  have  re- 
moved from  one  residence  prednct,  parish, 
ward  or  county  to  another  without  notifytaig 
him  and  obtaining  a  certificate  of  transfer," 
and  the  other  sections  referred  to  make  pro- 
vision for  obtaining  the  names  of  persons 
who,  within  the  two  preceding  years,  have 
been  convicted  of  any  offense  disqualifying  a 
person  from  voting,  which  names  sball  be 
erased  from  tbe  registration  list;  but  there 
is  a  singular  absence  of  any  like  provision 
for  revising  the  registration  list  "immediate- 
ly preceding  each  election"  by  adding  there- 
to the  names  of  qualified  electors,  whose 
names,  from  any  cause,  may  liave  been  omit- 
ted from  the  list  The  revision  thus  express- 
ly provided  for  is  altc^her  one-sided,  and 
cannot,  thovfore.  be  regarded  as  either  rea^ 
sonable  or  Just 

The  features  of  our  registration  law  which 
have  thus  been  shown  to  be  imconstitutlonal 
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are  so  Intimately  connected  wlQi  and  so  Inter- 
woven wltb  its  other  provisions  tbat  the 
wbole  act  must  be  declared  unconstftutlonal. 
If  tbose,  features  which  have  been  specially 
commented  on  are  eliminated  from  the  act, 
as  they  must  be  If  In  conflict  with  the  con- 
stitution, then  the  effect  would  be  that  we 
would  have  upon  tbe  statute  book  a  law  In 
a  form  which  never  received  the  sanction 
of  the  legislature;  and  this  cannot  be.  To  use 
the  language  of  the  Michigan  court  In  Attor- 
ney General  v.  City  of  Detroit  (Bilch.)  44  N. 
W.  388,  we  may  say:  "This  law,  being  In 
the  reqtects  pointed  out  both  unreasonable 
and  In  conflict  with  the  constitution,  and  it 
being  apparent  that  the  legislature  would  not 
have  enacted  the  other  portions  of  the  act 
had  It  foreseen  that  the  courts  would  declare 
these  parts  unconstitutional,  the  whole  act 
must  fall,  and  be  held  unconstitutional  and 
void."  We  must,  therefore,  conclude  that  the 
registration  law  of  this  state  is  unconstitu- 
tional, null,  and  void,  and  hence  any  appro- 
priatlon  of  the  public  moneys  for  the  pay  of 
the  sapervIsorB  of  re^stratlon  for  carrying 
out  the  provisions  at  this  nnconsUtutlonal 
statute  is  without  the  warrant  of  law,  and 
should  be  forbidden. 

Since  the  preparation  of  the  foregoing  opin- 
ion, which  was,  as  tisual,  submitted  to  my 
associates  for  their  consideration,  they  hare 
both  prepared  separate  opinions  in  which, 
while  not  considering  or  deciding  what  I  re- 
gard as  the  real  question  In  the  case,  they 
both  concur  in  holding,  though  differing  on 
one  point  at  least,  that  the  action  cannot  be 
maintained  on  jurisdictional  grounds,  and 
hence  concur  In  rendering  Ju^ment  that  the 
complaint,  or  petition,  as  It  is  called,  must 
be  dismissed.  Of  course.  If  these  jurisdic- 
tional grounds  are  tenable,  and  this  court  Is 
without  jurisdiction  In  the  case,  tbat  is  an 
end  of  the  matter,  and  any  consideration  of 
the  merits  of  the  case  would  be  at  least  su- 
perfluous. If  not  absolutely  improper;  for  If 
the  court  is  without  Jurisdiction,  then,  as 
was  said  In  Lowry  v.  Thompson,  25  S.  C,  at 
page  419,  1  S.  E.  141,  "It  would  be  not  only 
unnecessary  but  Improper  to  undertalce  to  de- 
cide any  of  the  other  questions  In  case."  But 
as  I  do  not  think  that  any  of  these  jurisdic- 
tional objections  are  tenable,  and,  on  the 
contrary,  am  entirely  satisfied  that  this  court 
has  jurisdiction,  and  Is,  therefore,  bound  to 
decide  the  Issue  presented,  I  must  adhere  to 
the  views  hereinbefore  expressed.  A  proper 
respect,  however,  for  the  views  of  my  as* 
soclates,  which  it  Is  always  a  pleasure  to 
me  to  pay  them,  as  well  as  a  due  regard  for 
the  gravity  of  the  issue  presented,  require 
that  I  should  not  content  myself  with  a  sim- 
ple declaration  that  I  do  not  consider  the 
jurisdictional  objections  tenable,  but  should 
go  on  and  consider  the  grounds  upon  which 
these  objections  are  based,  and  this  I  propose 
to  do  as  briefly  as  the  Importance  of  the  In- 
quiry will  permit. 

First  It  Is  objected  that  this  Is  practically 


an  action  against  the  state,  and  to  wlilcb 
she  is  an  indispensable  party.  If  this  be 
the  true  nature  of  the  action,  then  It  ie 
clear  that  this  court  has  no  Jurisdiction,  in 
the  absence  of  any  consent,  of  which  there 
Is  no  pretense,  on  the  part  of  the  state.  The 
important  Inquiry,  therefore.  Is,  whether  this 
action  can.  In  any  proper  sense,  be  regarded 
as  an  action  against  the  state.  I  do  not 
think  80,  for  the  following  reason:  Tbe  ob- 
ject of  this  action  is  not  to  affect  Injurious- 
ly any  property  or  right  of  property  of  the 
state.  If  the  plaintiff  should  obtain  judg- 
ment In  this  case  no  Interests  of  state  could 
possibly  be  affected  Injuriously  th^by.  In 
this  respect  the  present  case  differs  widely 
from  tbe  cases  of  Lowry  v.  Thompson,  supra, 
Louisiana  v.  Jumel,  107  U.  S.  711,  2  Sup. 
C3t  128,  and  Columbia  Water  Power  Co.  v. 
Columbia,  etc.,  Ught  &  Foww  Co.  (S.  C.) 
20  S.  E.  1002;  for  in  each  of  those  cases 
some  Interest  or  property  right  of  the  state 
was  sought  to  be  affected,  while  such  is  not 
the  case  In  the  present  action.  I  think  it 
is  clear,  therefore,  without  giAag  further  into 
the  authorities,  that  this  case  cannot  proper- 
ly be  regarded  as  an  action  against  tbe  state 
to  which  she  Is  an  Indispensable  party. 

Second.  While  It  Is  quite  true  that  a  qnes- 
tlon  as  to  the  constitutionality  of  an  act  oC 
tbe  legislature  should  not  be  con^dered  or 
decided  In  a  case  where  such  case  can  be 
decided  upon  other  grounds,  as  that  la,  in 
fact,  nothing  more  than  saying  that  the  con- 
stitutionality of  an  act  of  tbe  le^latnre 
should  not  be  unnecessarily  assailed,  for  con- 
siderations of  comity  and  respect,  which 
should  always  exist  among  the  different  de- 
partments of  the  government,  would  tO€- 
bld  the  judiciary  department  of  the  gov^n- 
ment  from  unnecessarily  assailing  the  ac- 
tion of  its  co-ordinate  department,  yet  when 
a  case  Is  presented  to  a  court  for  Its  deci- 
sion. In  which  It  la  necessary  for  a  proper 
decision  that  the  question  of  the  constltu- 
tton^lty  of  an  act  of  the  legislature  should 
be  considered  and  determined,  then  It  Is  not 
only  the  right  but  the  duty  of  the  court  to 
consider  and  determine  such  question,  and  If 
the  act  in  question  Is  found  to  be  In  conflict 
with  the  constitution,  the  court  should  not 
hesitate  so  to  declare.  That,  in  my  judg- 
ment, Is  precisely  tbe  attitude  ot  the  case 
now  under  consideration.  The  object  of  the 
action  Is  to  restrain  and  enjoin  certain  pub- 
lic officers  of  the  state,  who  are  the  custo- 
dians of  the  public  funds,  from  applying  any 
part  thereof  to  an  Illegal  purpose,  to  wit,  the 
payment  of  the  salaries  of  certain  so-called 
public  officers,  supervisors  of  registration, 
upon  the  ground  that  there  is  no  valid  law 
providing  for  the  appointment  of  such  of- 
ficers; so  that  the  vital  question  In  the  case, 
and  the  one  which  lies  at  the  very  founda- 
tion of  it,  is,  whether  there  Is  any  valid  law 
providing  for  the  appointment' of  supervis- 
ors of  registration,  for.  If  there  Is  no  such 
valid  law,  then  It  la  clear  that  the  public 
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fnnds  caDDOt  properly  be  applied  to  the 
payment  of  the  salaries  of  persons  claiming 
to  hold  offices  not  established  by  law.  Now, 
as.  there  Is  no  doubt  of  the  fact  that  what 
purports  to  be  an  act  oC  the  legislature  has 
been  spread  npon  the  stattite  bookB,  provid- 
ing for  the  establishment  of  soch  offices 
and  fixing  the  salaries  thereof,  and  the  only 
claim  is  that  such  so-called  act  Is  without 
constltiitional  aiith(»1ty,  and  for  that  rea- 
son only  has  not  the  force  of  law.  It  follows 
conclusively  that  the  question  as  to  the 
constitutionality  of  what  has  been  termed 
for  convenieDce  the  registration  law  nece^ 
sarlly  arises  In  this  case,  and  the  8<rfutlon 
of  that  question  la  absolutely  essential  to  the 
decision  of  the  case.  Indeed,  outside  of 
questions  of  jurlsdlctiou  and  procedure.  It  ts 
the  only  qnestltm  In  the  case. 

Third.  Another  objection  Is  stated  In  these 
words:  "If  the  state  could  be  sued,  she 
would  be  estopped  from  Interposing  the  ob- 
jection that  the  services  rendered  at  her  In- 
stance and  for  her  benefit  were  illegal.  The 
appropriations  show  that  the  state  desires 
the  payment  of  such  services.  Equity  will 
not,  therefore,  lend  Its  aid  to  compel  the 
state  Indirectly,  through  the  defendants  as 
her  fiscal  officers,  to  do  that  which  the  state 
could  not  be  compelled  to  do  In  a  direct  pro- 
ceeding." It  se^s  to  me  that  this  objection 
ignores  the  important  and  vital  diatlnction 
between  the  leglBlatnre  and  the  state.  The 
legislature  is  not  the  state,  but  is  simply  one 
of  the  agencies  or  departments  of  the  govern- 
ment called  into  existence  by  the  v<^ce  of  the 
people,  who  are  the  source  of  all  power,  as 
expressed  in  their  constitntlon.  The  legis- 
lature can  only  act  lawfully  within  the  lim- 
its prescribed  in  the  constitution,  and  any 
action  on  th^r  part  in  conflict  with  the  pro- 
visions of  the  constitution  Is  without  lawful 
authority  and,  therefore,  null  and  void,  and 
not  binding  on  the  organic  body  called  the 
state,  or  upon  the  people  comi>oslng  such 
organic  body.  Hence,  the  inquiry  inevitably 
comes  back  to  the  question  whether  the  reg- 
istration law,  establlBhlng  the  office  of  su- 
pervisor of  r^Istratlon  and  providing  for 
the  salary  of  such  office,  is  ctmstltutloDal. 
If  It  is,  then,  clearly,  the  present  action  can- 
not be  maintained,  but,  If  it  Is  not,  then  It 
necessarily  follows  that  the  public  funds 
cannot  be  lawfully  applied  to  the  payment 
of  such  salary;  and  It  seems  to  me  that 
nothing  can  be  clearer  than  that  any  tax- 
payer, whether  one  or  more,  may  Invoke 
the  aid  of  the  court  to  prevent  the  fiscal  of- 
ficers of  the  state  from  applying  the  funds 
in  the  treasury  to  any  purpose  not  author- 
ized by  law,  for,  besides  the  fact  that  such 
funds  are  derived  from  taxes  levied  and 
collected  by  the  pe<^le  of  the  state,  and  In 
which,  therefore,  every  taxpayer  Is  more 
or  less  Interested,  the  constitution  expressly 
provides  that  "no  money  shall  be  drawn 
from  the  tressniy  but  in  ptusoanM  of  an 


appropriation  made  by  law"  (article  2,  {  22), 
and  this  prohibition*  Is  repeated,  in  practical- 
ly the  same  terms,  In  article  9,  |  12.  It  ia 
not  correct  to  say  that  the  state  has  ex- 
pressed any  desire  np<m  the  subject  until 
It  is  shown  that  there  Is  some  valid  act  of 
the  lawmaking  department  of  the  govern- 
ment establishing  the  office  of  supervisor  of 
registration  and  fixing  the  salary  of  such  of- 
fice. 

FonrttL  All  the  other  objections  to  the  ju- 
risdiction of  this  court,  except  the  last,  which 
will  be  presently  considered,  are  based,  as  It 
seems  to  me^  upon  a  misconception  of  the 
true  nature  and  real  object  of  the  action. 
This  Is  not  an  action  by  which  the  plaintiff 
seeks  to  obtain  relief  against  a  wrong  either 
done  or  threatened  against  him  as  an  Sector 
or  voter,  and  the  fact  that  there  Is  no  alle- 
gation in  the  complaint  that  either  the  plaln- 
tifF  or  any  other  citizen  of  the  state  has  been 
deprived  of  the  right  of  suffrage  by  reason  of 
the  provisions  of  the  registration  law  is  a 
matter  of  no  consequence,  for  such  an  alle- 
gation would  not  be  portinent  to  the  Issue 
presented  by  this  action.  Conceding,  for  the 
purpose  of  this  inquiry  only,  that  no  citizen 
of  the  state,  entitled  to  exercise  the  right  of 
suffrage,  has  ever  yet  been  deprived  of  such 
right  by  the  operation  of  the  registration  law, 
I  am  unable  to  perceive  bow  that  could  af- 
fect the  real  Issue  presented  by  this  case. 
The  wrong  complained  of  is  that  the  fiscal 
offices  of  the  government  have  expressed 
their  purpose  to  apply,  and  are  about  to  ap- 
ply, a  p<»*tlon  of  the  puUIc  funds  under  their 
custody  to  an  Illegal  purpose,  and  the  rem- 
edy sought  Is  to  prevent  such  ill^al  diver- 
sion of  the  public  fnnds  from  the  purpose  to 
which  they  can  alone  be  lawfully  applied. 
The  action  Is  brought  by  the  plaintiff  as  a 
taxpayer,  and  the  allegation  that  he  ts  also 
a  duly-qnallfled  elector  Is  wholly  superfiu- 
ons;  for  I  am  unable  to  see  any  reason  wby 
any  citizen  of  the  state,  who  Is  a  taxpayo*, 
—a  female,  for  example,— whether  an  Sector 
or  not,  may  not  bring  an  action  like  this  to 
prevent  any  Illegal  diversion  of  the  public 
funds,  in  which  all  the  taxpayers,  whether 
electors  or  not,  are  Interested. 

It  only  remains  to  consider  the  last  objec- 
tion to  the  jurisdiction,  which  is  based  upon 
the  well  settled  doctrine  that  a  court  of  eq- 
uity will  not  take  jurisdiction  of  a  case 
where  the  plaintiff  has  a  plain  and  adequate 
remedy  at  law.  The  bare  statement  of  the 
doctrine  Is  sufficient  to  show  that.  In  order 
to  sustain  this  objection,  it  must  appear  that 
the  plaintiff  haa  a  plain  and  adequate  renv- 
edy  at  law,  and,  in  my  judgment,  this  has 
not  been  and  cannot  be  made  to  appear. 
What  other  remedy  a  taxpayer  has  to  pre- 
vent an  illegal  diversion  of  the  public  funds 
by  the  fiscal  officers  of  the  government  than 
that  adt^ted  in  the  present  case  has  not 
been  suggested,  and  I  am  at  a  loss  to  con- 
ceive of  aoj.  It  will  be  obawred  tbat  tbfr 
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fimd  bere  In  question  was  deilved  from  taxes 
levied  under  and  by  virtue  of  the  act  to 
raise  supplies  for  the  fiscal  year  commencing 
1st  Novemlwr,  1893,  "for  the  purpose  of 
meeting  appropriations  to  defray  the  current 
expenses  of  the  grovemment"  tor  that  fiscal 
year,  and,  so  far  as  I  am  Informed,  there 
never  was  any  special  or  separate  levy  of 
taxes  to  pay  the  salaries  ot  supervisors  of 
registration.  How,  then,  was  it  possible  fer 
the  taxpayer  to  raise  the  issne  here  presented 
by  refusing  to  pay  hia  taxes,  or  by  paying 
the  same  under  protest,  and  bringing  en  ac- 
tion to  recover  them  bajck?  The  action  does 
not  and  could  not  proceed  upon  the  ground 
that  any  wrong  was  done  to  the  taxpayer  In 
levying  and  collecting  the  taxes  from  which 
the  fund  In  Question  was  derived,  for  such 
taxes  were  levied  and  collected  for  an  en- 
tirely lawful  and  proper  purpose,— the  pay- 
ment of  the  current  expenses  of  the  state 
government,— and  hence  no  resistance,  In  any 
form,  could  have  been  made  to  such  levy 
and  collection.  But  the  wrong  c(miplalned  of 
Is  that,  titter  the  fund  d^ved  from  taxation 
had  been  properly  placed  In  the  treasury,  a 
portion  of  It  is  about  to  be  diverted  from  the 
lepal  purposes  to  which  It  is  pn^riy  appli- 
cable, and  applied  to  an  illegal  purpose;  and 
how  that  wrong  can  be  prevented,  except  by 
an  injunction  forbidding  the  officers  charged 
with  the  custody  of  the  fund  fn»n  so  misap- 
plying It  1  must  confess  I  am.  ntteriy  unaUe 
to  conceive 

I  cannot,  therefore,  concur  in  the  contu- 
sion reached  by  the  majority  of  the  court 
that  the  complaint  should  be  dismissed  tor 
want  of  jorlsdlctlon.  On  the  contrary,  I  am 
satisfied  that  this  court  has  Jurisdiction,  and 
Is  bound  to  decide  the  real  question  In  the 
case,  viz.,  the  question  as  to  the  constitution- 
ality of  the  registration  law.  Upon  that 
question  I  have  hereinbefore  set  forth  the 
reasons  for  my  conclusion,  to  which  I  still 
adhere,  that  the  said  law  Is  clearly  uncon- 
stitutional I  am,  therefore,  of  opinion  that 
the  prayer  of  the  complaint,  in  so  far  as  It 
seeks  to  enjoin  the  comptroller  gen»^  tvom 
drawing  any  warrant  on  the  state  treasurer 
for  the  pay  of  any  supervisor  of  registration, 
and  to  enjoin  the  state  treasurer  from  paying 
any  such  warrant,  should  be  granted. 


(44  S.  C.  383) 

BANK  OF  MANNING  v.  MELLETT  et  al. 
(Supreme  Ooart  of  South  Carolina.   July  11, 

1895.) 

POITEBS  or  JuueBS  at  CbaHBBRB  —  VlOATIHO 

Jd  DOME  NT. 

Unfier  Rev.  St  8  2247,  which  provides 
that  the  judRee  shall  have  power  at  chambers  to 
grant  certain  writs,  and  to  hear  and  determine 
motions  to  set  aside  and  stay  executions  in  the 
same  manor  as  if  the  court  was  actuallv  sitting, 
a  judge  cannot  vacate  a  judgment  at  chambers. 

Appeal  from  common  pleas  circuit  court  of 
Clarendon  county;  D.  A.  Townsend,  Judge. 


Action  by  the  BAak  of  Manning  against 
Emma  J.  Mellett  and  another  to  foreclose  a 
mortgage.  There  was  Judgment  by  default, 
and  Emma  J.  Mellett  filed  a  petition  to  va- 
cate the  Judgment  and  that  she  be  allowed 
to  answer.  From  an  order  vacating  the  Judg- 
ment plalntlft  appeala  Order  reversed. 

The  following  Is  the  decree  referred  to  in 
the  opinion:  "This  la  a  motion  by  EnaiDa  J. 
Mellett  to  set  aside  the  Judgment  rendered 
herein  against  her  by  default  at  the  October 
term  of  this  court  at  Manning.  The  action  is 
based  on  the  ground  of  nonservfce.  Upon  tbe 
aMdavit  of  Emma  J.  Mellett  I  granted  an 
order  at  Georgetown,  November  9,  1894,  tliat 
the  plaintiff  show  cause  before  me  on  tbe 
17th  of  November,  why  the  said  Judgment 
should  not  be  set  aside.  After  hearing  affi- 
davits from  both  parties,  I  was  still  in  doubt 
as  to  the  real  status  of  the  matter,  and  bonce 
referred  It  to  Thomas  B.  B^raser,  Jr.,  ESsq., 
as  sx>eclal  referee  to  take  testimony  upon  tbe 
disputed  point  of  serrice  of  summons  and 
complaint  The  referee  went  to  Manning, 
and  took  the  testimony  of  such  witnesses  as 
were  brought  before  him,  and  he  made  bis  re- 
port, finding.  In  substance,  that  there  was  a 
service  as  provided  by  law.  I  am  surprised 
that  the  most  Important  witness,  except  Em- 
ma J.  Mellett,  was  not  sworn.  X  refer  to 
John  B.  Mellett  If  there  Is  anything  wrong 
In  the  testimony  of  Emma  J.  Mellett  be  is 
probably  the  only  person  living  who  knows 
It;  and  yet  be  was  not  sworn,  and  tbe  omis- 
sion not  accounted  for.  Emma  J.  Mellett 
swears  that  she  was  not  served,  and  that  abe 
knew  nothing  of  the  action*  until  after  Judg- 
ment bad  been  rendered.  The  deputy  wbo 
was  sent  to  make  service  swore  In  bis  return 
of  service  that  he  did  serve  her  personally. 
He  afterwards.  In  an  affidavit  made  for  tbe 
said  hearing  on  the  17th  of  November  before, 
swore.  If  I  mistake  not  that  he  gave  a  copy 
for  Emma  J.  Mellett  to  John  B.  Mellett,  and 
that  John   B.   Mellett  went  into  the  room 
where  Emma  J.  Mellett  was,  and  that  he  (tbe 
deputy)  heard  her  say,  'It  is  all  right;  no  mes- 
sage for  the  sheriff.*  (As  the  affidavit  of  tbe 
deputy  was  not  retn.med  to  me  and  is  not  be- 
fore me  now,  I  may  be  mistaken  as  to  tbis. 
but  the  above  is  my  recollection  of  It)  In  bis 
testimony  afterwards  before  Mr.  Fraser  be 
swore  that  this  language  was  used  by  Jobn 
B.  Mellett.  I  would  not  impute  anything 
wrong  to  the  deputy,  but  he  must  have  been 
to  some  extent  uncertain  as  to  what  actually 
did  occur.  This,  of  course.  Is  not  surprising, 
as  he  did  not  expect  to  be  questioned  about  It 
In  this  way.  I  am  fully  convinced  that  Em- 
ma J.  Mellett  was  not  legally  served  with  the 
summons  and  complaint  It  Is  not  contended 
now  that  she  was  personally  served,  and, 
while  the  law  permits  a  service  by  leaving  a 
copy  of  the  summons  and  complaint  at  tbe 
residence  of  the  party  to  be  served,  with  a 
person  of  discretion,  yet  it  contemplates  that 
through  this  person  at  discretion  the  party  to 
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be  served  will  either  receive  such  copy  or  be- 
come acquainted  with  Its  existence;  and 
wbea  a  party  to  an  action  makes  oath,  as  In 
this  case,  that  she  did  not  receive  the  papers, 
and  knew  nothing  of  their  existence,  nor  of 
tbe  action,  until  after  Judgment,  she  is  en- 
titled to  the  r^lef  asked  for.  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  the  re- 
port of  special  referee  be  reversed,  and  that 
the  said  Judgment  be,  and  the  same  Is  here- 
by, set  aside  and  vacated  as  to  Emma  J.  Mel- 
tett" 

A.  Levi  and  R.  O.  Purdy,  for  appelUint. 
B.  Presley  Barron,  for  respondent 

OART,  J.  This  was  an  action  by  the  plain- 
tiff against  the  defendants  to  foreclose  a 
mortgage  executed  by  Emma  J.  Mellett  in 
favor  of  the  Bank  of  Manning.  The  only  al- 
legation of  the  complaint  In  regard  to  John 

B.  Mellett  Is  that  he  is  the  husband  of  Emma 
J.  Mellett,  and  resides  with  her  on  the  prem- 
ises described  In  the  mortgage.  T.  B.  Fraser, 
Jr.,  Esq.,  who  was  appointed  special  referee 
herein,  made  his  report,  in  which  he  finds  as 
matter  of  fact  that  on  the  night  of  the  12tb  of 
September,  1894,  one  B.  P.  Bidgill,  a  deputy 
sheriff  of  Clarendon  county,  served  the  de- 
fendant Emma  J.  Mellett  by  leaving  a  copy 
of  the  summons  and  complaint  herein  with 
ber  husband,  John  B.  Mellett,  at  her  resl- 
deDce.  Neither  party  answered,  and  there 
vas  Judgment  of  foreclosure  by  default.  The 
p^ilDtlff  advertised  the  land  for  sale,  where- 
upon Emma  J.  Mellett  filed  her  petition,  ad- 
dressed to  the  Honorable  D.  A.  Townaend, 
cIrcQlt  judge,  in  which  she  prays  as  follows: 
"Wherefore  your  petitioner  prays  that  the 
Judgment  be  vacated,  and  your  petitioner  be 
allowed  to  answer  the  complaint;  that  your 
petitioner  have  such  other  and  further  relief 
as  tlie  equities  of  the  case  present,  and  to 
your  honor  seem  meet."  His  honor.  Judge 
Townsend,  while  In  the  circuit,  granted  a 
rnle  to  show  canse  before  him  at  Union,  S. 

C,  on  the  17th  day  of  November,  ISW,  why 
the  prayer  of  the  petitioner  should  not  be 
granted;  also  a  temporary  restraining  order. 
On  the  17th  day  of  November,  1894,  his  hon- 
or. Judge  Townsend,  by  consent  of  plaintiff 
and  defendants'  attorneys,  made  an  order 
that  11  be  referred  to  T.  B.  Praeer,  Jr.,  special 
referee,  to  take  testimony  as  to  the  seArice  of 
the  summons  and  complaint  upon  Emma  J. 
Mellett  in  the  above-stated  case,  and  to  re- 
port the  testimony,  and  his  conclusions  there- 
in, within  five  days  after  the  holding  of  said 
reference;  and  that  said  reference  be  held  on 
the  22d  day  of  November,  or  some  subse- 
quent day.  to  be  appointed  by  said  referee. 
After  the  special  referee,  T.  B.  Praser,  .Tr., 
Esq.,  made  his  report,  his  honor.  Judge 
Townsend,  filed  his  decree,  which  will  be  In- 
corporated in  the  report  of  the  case.  To  this 


decree  the  plalntlfTs  attorney  filed  several 
exceptions,  one  of  which  Is:  "Because  his 
honor  was  wholly  without  jurisdiction  In 
granttug  the  order  complained  of,  and  the 
same  Is  null  and  void."  His  honor,  in  his  de- 
cree, says  this  Is  a  motion  by  Emma  J.  Mel- 
lett to  set  aside  the  Judgment  r^dered  herein 
against  her  by  default  The  decretal  part  of 
his  order  Is  that  the  report  of  the  special  ref- 
eree be  reversed,  and  that  the  said  Judgment 
be.  and  the  same  is  hereby,  set  aside  and  va- 
cated as  to  Emnm  J.  Mellett.  Section  2247. 
Rev.  St,  provides  that:  "The  Judges  of  the 
courts  of  common  pleas  shall  have  power  at 
chambers,  to  grant  writs  of  prohibition,  man- 
damus, and  certiorari,  and  to  hear  and  deter- 
mine motions  to  set  aside  or  stay  executions, 
in  the  same  manner  in  every  respect,  as  If 
the  court  was  actually  sitting;  and,  with  the 
consent  of  all  such  adult  parties  as  may  have 
answered,  or  their  attorneys  In  the  cause, 
and  of  the  guardian  ad  litem  of  infants  there- 
in, to  hear  and  determine  any  matter  not 
properly  triable  before  a  Jury,'*  etc.  Section 
2248,  Id.,  provldo^  that:  "Every  Judge,  while 
holding  the  circuit  court  for  any  circuit 
pursuant  to  the  provisions  of  the  law  of  this 
state,  shall  be  Invested  with  powers  equal  to 
those  of  the  judge  of  such  circuit,  and  may 
hear  and  determine  all  causes  and  motions 
and  grant  all  orders  In  open  court  or  at  cham- 
bers at  which  it  is  competent  for  the  Judge 
residing  In  such  circuit  to  bear,  determine  or 
grant,  any  law,  usage  or  custom  to  the  ccm- 
trary  notwithstanding."  Subdivision  4  of 
section  402  of  the  Code  provides  that:  "Mo- 
tions upon  notice  must  be  made  within  the 
circuit  In  which  the  action  Is  triable,  or  In 
the  absence  or  inability  of  the  judge  of  the 
circuit  may  be  made  before  the  resident  or 
presiding  judge  adjoining  that  In  which  it  is 
triable."  We  do  not  think  Judge  Townsend 
had  Jurisdiction  in  the  premises,  because, 
even  If  It  should  be  conceded  that  consent  of 
the  parties  would  have  enabled  him  to  hear 
the  case  at  chambers  at  Union,  S.  C,  no  such 
consent  was  given  as  Is  contemplated  by  the 
statute,  and  the  setting  aside  and  vacating 
a  judgment  at  chaml^ers  Is  not  one  of  the 
powers  conferred  upon  a  circuit  Judge  by 
section  2247,  Rev.  St  The  following  author- 
ities bear  more  or  less  upon  this  question: 
Thomas  v.  Raymond.  4  Rich.  (N.  S.)  347;  Ex 
parte  Parker,  6  Rich.  (N.  S.)  472;  Chafeo 
V.  Ralney,  21  S.  C.  11;  Coleman  v.  Keels. 
30  S.  C.  614,  9  S.  E.  270;  Barrett  v.  James. 
30  S.  C.  329,  9  S.  E.  263;  State  v.  Black,  34 
S.  C,  194,  13  S.  E.  361;  Calhoun  v.  Railway 
Co.  (S.  C.)  20  S.  E.  30.  As  Judge  Townsend 
did  not'  have  jurisdiction  In  the  premises,  it 
would  not  be  proper  for  this  court  to  decide 
the  question  raised  by  the  other  exceptions. 
It  Is  the  judgment  of  this  court  that  the  or- 
der of  the  circuit  Judge  be  reversed. 
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HALTTWANGEB  t.  WINDHORN  et  «1. 

(Supreme  Court  of  South  Carolina.    July  20, 
1895.) 

LiABiLiTT  or  AnHiNisTRATOR— Widow's  Bx- 

BHPTION. 

An  administrator  will  not  be  liable  to  the 

widow  of  hiB  intestate  for  the  balance  of  her 
homestead  exemptioo  on  claim  made  by  her 
more  than  a  year  after  he  took  charge  of  the 
estate,  when  it  appears  that  on  his  complaint 
against  all  the  heirs,  made  as  soon  as  he  took 
control  of  the  estate,  which  consisted  chieQy  of 
horses  and  incumbered  land,  the  court,  with 
consent  of  all  the  heirs,  tomed  over  to  her  three 
horses  as  part  of  her  exemption,  and  that  the 
balance  of  the  estate  haa  been  consumed  in  the 
care  of  the  estate  and  in  the  payment  of  debts. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  T.  B.  Fraser,  Judge. 

Action  by  Paul  H.  Haltlwanger,  as  adminis- 
trator, against  Amanda  J.  Wlndliom  and  eth- 
os, for  a  settlement  of  an  estate.  D^end- 
ant  Amanda  J.  WlndhcHn  ans-n-ered,  daimlng 
balance  of  her  homestead  ^..emptlon,  and 
from  a  ludgmont  denying  It  she  appeals.  Af- 
firmed. 

The  decree  of  the  lower  court  and  excep- 
tions thereto  were  as  follows: 

'*This  case  was  heard  by  me  at  the  tema  of 
the  court  in  AprU,  llflM.  The  action  was  brought 
by  the  plaintiff,  as  administrator,  for  the  aetue- 
ment  of  the  estate  of  Theodore  Windhom,  de- 
ceased, against  Amanda  J.  Wlndh<Hrn  and  oth- 
ers. Tbexe  wera  no  (diildren,  and  Amanda  J. 
Wlndhont  seons  to  have  constituted  *the  fam- 
ily' of  the  intestate  Amongst  the  orders  In  this 
case  was  one  requiring  the  administrator  to 
account  before  the  master.  Instead  of  an  ac- 
counting, the  master,  by  the  consent  of  the 
couns^,  has  only  r^rted  the  testimony  as  to 
theadmtailstntionand  as  to  the  claims  against 
the  estate.  I  thvefcnre  will  confine  my  at- 
tention to  tiie  single  pcdnt  raised  by  the  ar- 
guments before  me,— the  widow's  right  of 
h<wiestead.  It  appears  that  the  personal  prop- 
erty of  the  Intestate  consisted  aUnost  entirely 
of  horses,  vehldes,'  harness,  and  other  articles 
used  tn  carrying  on  the  stable  business, 
amounting  In  value  to  considerably  over  fSOO. 
The  exact  amount  was  not  furnished  me  In 
any  of  the  papers  furnished  me  at  the  hear- 
ing. The  plaintiff  became  the  administrate 
at  the  request  of  the  widow.  The  letters 
were  granted  on  the  26th  day  of  June,  1891. 
On  August  6,  1891,  on  a  petition  by  the  ad- 
ministrate*, an  order  was  made  by  the  judge 
of  probate,  authorizing  the  administrator  to 
sell  the  pr(^erty  at  public  or  private  sale.  No 
time  was  fixed  for  sale,  and  the  terms  of  sale 
were  loft  in  the  discretion  of  the  administra- 
tor. Constant  efforts  were  made  to  sell  the 
property,  a  portion  of  It  at  private  sale.  But 
sales  could  not  be  made  at  what  was  consid- 
ered fair  prices.  A  large  amount  of  property 
remained  until  a  sale  was  made  under  an  or- 
der made  In  this  case,  after  the  commence- 
ment of  this  action,  In  October,  1892.  In  the 
meantime  the  administrator  caused,  with  this 


stock  In  the  livery  stable  business,  a  heavy 
expense,  and,  as  it  turned  out,  a  heavy  loss. 
When  the  property  was  finally  sold,  the  ex- 
penses had  consumed  the  property,  and  noth- 
ing was  left  for  the  creditors  or  distributees, 
— even  for  the  homestead,— unless  the  admin- 
istrator had  made  himself  personally  liable 
for  it  by  his  method  of  dealing  with  the  es- 
tate. By  an  <»:der  made  In  this  case  some 
personal  property  was  turned  over  to  the 
widow  on  account,  and  as  part  of  her  home- 
stead, amounting  to  ^2^.  Besides  this,  sev- 
eral other  articles  have  been  turned  over  to 
her,  the  value  of  which  may  be  ascertained 
If  necessary.  The  widow  now  claims  thnt 
the  administrator  Is  liable  to  make  good  this 
loss  to  her,  and  that  be  saust  be  required  to 
pay  her  the  full  amount  of  the  homestead.  In 
the  same  way  as  If  the  sales  of  the  property 
had  been  suflicient  to  leave  a  balance  in  his 
hands,  for  that  purpose,  over  and  above  ex- 
penses. Let  us  assume  that  all  of  the  prop- 
erty of  the  intestate  passed  Into  the  hands  ot 
the  administrator,  in  trust  for  the  preserva- 
tion of  the  family  homestead,  and  thereafter 
for  the  creditras  and  distributees.  I^fs  I 
take  to  be  the  better  view,  at  least  until  the 
homestead  is  severed  and  is  set  apart  In 
I^mb  V.  Lamb,  Speer,  £q.  301,  SOZ,  the  court 
declined  to  hold  an  administrator  liable  'for 
losses  in  a  lot  of  cotton  held  for  some  three 
months  after  a  positive  order  to  sell  It.  He 
acted  in  good  faith,  and,  as  he  thought,  tor 
the  benefit  of  the  estate.  He  Is  not  to 
held  liable  for  an  errw  of  Judgment.'  In 
Ralnaford  v.  Balnsford,  Bice,  Eq.  369.  the 
court  used  this  language:  The  obligation 
Imposed  on  a  trustee  is  that  he  shall  manage 
the  trust  in  the  same  manner  that  a  discreet 
man  would  manage  his  own  business;  and  he 
is  accountable  if  be  neglects  this  duty.'  The 
administrator  aeeaia  to  have  acted  under  the 
advice  of  counsel,— to  have  acted  with  great 
care,— but  to  have  been  very  unfortanate. 
There  Is  no  absolute  rule  which  requires  that 
an  administrator  shall  at  once  proceed  to 
convert  chattels  into  money  as  soon  as  prac- 
ticable after  the  death  of  the  intestate.  At 
one  time,  and  until  very  reccnUy.  such  a 
course  would  have  been  the  exception,  and 
not  the  rule,  in  this  state.  I  think,  therefore, 
that  the  administrator  is  not  liable  for  loss  to 
the  creditors  and  the  distributees;  and,  on  the 
theory  that  he  is  also  trustee,  to  preserve  the 
homestead  until  it  Is  severed  and  set  apart, 
he  should  not  be  liable  to  the  family  for  the 
homestead  which  has  been  lost  In  the  process 
of  the  administration.  It  may  be  said,  how- 
ever, that  the  homestead  forms  no  part  of  the 
estate  which  comes  to  the  administrator. 
Thomp.  Homest  &  Ex,  546.  If  this  view  be 
correct,  then  it  Is  a  simple  case  where  the 
goods  of  the  two  parties  are  commingled;  and. 
if  the  party  In  possession  takes  the  same  care 
that  a  reasonably  prudent  man  would  do  of 
his  own.  he  ought  not  to  be  liable  for  the 
losses,  If  the  owner  neglects  to  claim  his 
property.   1  have  been  furnished  with  no  au- 
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thoritiea,  and  can  find  Done  to  Uils  purpose. 
My  Tlew  Is  this:  When  the  administrator 
took  diarge  of  the  estate,  he  was  bound  to 
take  charge  of  everything  left  by  the  Intes- 
tete.  He  cannot  linow— offleially,  at  least— 
tbat  there  wUi  be  any  necessity  of  laying  off 
a  homestead.  If  he  did  know  this,  he  was 
powerless  nntil  the  'family'  (in  this  case  the 
widow)  resorts  to  the  proceedings  provided 
by  law  for  setting  off  the  homestead.  The 
law  has  not  provided  any  proceeding  in  which 
he  is  the  actor.  If  this  property  remained  in 
his  liands,  mixed  with  other  property,  it  was 
the  widow's  fault,  and  not  his.  He  could 
Dot  torn  out  this  stock  to  stray  off,  or  keep  it 
unfed  and  uncared  for.  He  cannot  certainly 
be  blamed  tf  he  raideavored  to  make  the 
property  earn  something  by  continuing  the 
old  business  tn  the  proper  way.  If  we  take 
tbe  view  that  no  legal  title  to  this  property 
passed  Into  the  administrator,  then  he  and  the 
widow  were  simply  cotenants.  The  cotenant 
in  possession  is  responsible  for  due  care. 
Freem.  Coten.  The  work  done  did  not  cover 
the  loss;  but  continued  to  pay  off  some  of  the 
expenses.  There  is  no  positive  evidence  on 
the  subject,  but  the  widow  must  have  known 
what  was  gc^g  on.  There  certainly  has  not 
been  any  protest  on  her  part  against'  It.  In 
tbe  absence  of  any  proper  demand  made  on 
him  for  the  homestead,  I  confess  that  I  do  not 
see  what  the  administrator  could  have  done 
other  tlian  to  act  as  trustee  of  the  whole 
property  which  came  into  his  hands,  includ- 
ing the  homestead.  In  the  view  I  have  above 
pt^ented,  he  acted  with  the  best  Judgment  and 
care  he  could,  and  in  good  faith,  and  is  not  to 
be  held  responsible  for  the  unfortunate  result. 
I.  therefore,  hold  that  the  plaintiff  is  not 
liable  to  the  widow  for  the  amount  of  the 
homestead  which  has  not  been  paid,  and  It  is 
so  ordered  and  adjudged.  All  qnestions  not 
herein  adjudicated  are  reserved." 
The  following  are  the  grounds  of  exception: 
"The  defendant  Amanda  J.  Windhom  ex- 
cepts to  the  decree  and  Judgment  herein  of 
bis  honor,  Judge  Thomas  B.  Fraser,  dated 
the  8th  day  of  May,  1894,  and  filed  In  tbe 
office  of  the  clerk  of  the  court  of  common 
pleas  for  the  county  and  state  aforesaid,  on 
the  15th  day  of  May,  1804:  (1)  For  that  his 
honor  erred.  In  holding  that  the  plaintiff  ad- 
ministrator is  not  liable  to  the  defendant 
Amanda  J.  Windbom  for  the  value  of  the 
property  retained  by  said  administrator  in 
his  hands,  and  to  which  she  was  entitled  un- 
der the  homestead  and  exemption  laws  of 
this  state,  and  which  property  was  lost  to  the 
said  defendant  Amanda  J.  Windliom  by  rea- 
son of  the  unauthorized  acts  of  the  said 
plaintiff,  administrator.  (2)  For  that  his  hon- 
or erred  In  holding  that  plaintiff,  as  admin- 
istrator ajs  aforesaid,  could  lawfully  carry 
OQ  tbe  business  of  a  livery  stable  with  the 
prt^rty  of  his  Intestate;  and  that,  when 
BQch  business  had  resulted  In  a  total  loss,  he 
could  lawfully  apply  the  proceeds  of  sales  of 
iDt^tate's  property  to  pay  the  Indebtedness 


incurred  in  prosecuting  such  business,  to  the 
exclusion  of  the  claims  of  the  widow  of  In- 
testate for  her  homestead  exemption  in  the 
said  property.  (3)  For  that  his  honor,  after 
making  a  citation  from  Thompson  on  Home- 
stead Exemptions,  to  the  effect  that  the 
homestead  forms  no  part  of  the  estate  which 
comes  to  the  administrator,  erred  in  holding: 
If  this  view  be  correct,  then  It  Is  a  simple 
case  where  the  goods  of  th^  two  parties  are 
commingled;  and,  if  the  party  In  possession 
takes  the  same  care  that  a  reasonably  pru- 
dent man  would  do  of  his  own,  he  ougut  not 
to  be  liaMe  for  the  losses,  if  the  owner  neg- 
lects to  claim  his  property.'  (4)  For  that  his 
honor  erred  in  not  holding  that,  if  the  forego- 
ing citation  be  correct  law,  then  the  facts 
provm  in  this  action  make  a  case  where 
the  plaintiff  administrator  unlawfully  used 
the  homestead  property  to  which  the  widow 
of  deceased  was  entitled  in  carrying  on  a 
livery  stable  business  In  behalf  of  the  estate 
without  her  consent;  and,  said  business  tiav- 
ing  resulted  in  a  loss,  the  plaintiff  adminis- 
trator is  liable  to  said  widow  for  so  much  of 
the  property  of  her  deceased  husband's  es- 
tate as  she  was  entitled  to  by  way  of  home- 
stead. (5)  For  that  his  honor  erred  in  hold- 
ing: *If  this  pn^rty  remained  In  his  [the 
administrat(H^8]  hands,  mixed  with  other 
property,  it  was  the  widow's  fault  and  not 
hla;*  and  In  further  holding:  'In  the  absence 
of  any  proper  demand  made  on  him  [the  ad- 
ministrator] for  the  homestead,  I  confess  that 
I  do  not  see  what  the  administrator  could 
have  done  other  than  to  act  as  trustee  of 
the  whole  property  which  came  Into  bis 
hands,  including  the  homestead.'  (6)  For 
that  his  honor  erred  in  not  holding  that  the 
answer  of  the  defendant  Amanda  J.  Wind- 
hom in  this  cause,  dated  8tb  September, 
1892,  wherein  she  alleges  that  she  Is  entitled, 
out  of  any  and  all  the  personal  property  be- 
longing to  said  estate  of  her  deceased  hus- 
band, and  out  of  any  money  derived  from 
any  portlcm  of  said  decedent's  estate,  to  a 
personal  property  exemption  of  five  hundred 
dollars,'  was  a  sufficient  demand  of  her  home- 
stead exemption;  and  that  any  holding  and 
using  without  her  consent,  by  the  plaintiff 
administrator  of  the  property  in  question  (at 
least  after  said  date),  was  tortious  and  ille- 
gaJ;  and  that  said  administrator  is  liable  to 
the  widow  of  deceased  for  the  loss  of  said 
property  In  his  hands,  caused  by  his  acts. 
(7)  For  that  his  honor  erred  In  holding  that 
'the  widow  must  have  known  what  was  go* 
Ing  on,'— that  is,  what  course  of  action  in  re- 
gard to  the  property  was  being  pursued  by 
the  administrator,— when,  as  his  honor  him- 
self admits,  'there  is  no  positive  evidence  on 
the  subject.'  (8)  For  that  his  honor  erred  in 
holding  that  the  administrator  'acted  with 
the  best  Judgment  and*  care  he  could,  and  In 
good  falUi,  and  Is  not  to  be  held  responsible 
for  the  unfortunate  result.'  (9)  For  that  his 
honor  erred  in  not  holding  that  the  plaintiff, 
as  a  merchant,  having  sold  to  himself  aa  ad- 
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mlnlstrator  the  arUcIee  wbose  price  consti- 
tutes the  principal  claim  against  the  estate, 
the  transaction  la  one  that  the  law  will  not 
oph(dd,  eren  where  there  Is  no  proof  of  bad 
faith.  (10)  For  that  his  honor  erred  in  not 
holdlns  tliat  the  administrator  has  no  legal 
right  or  power  to  apply  the  property  of  the 
Intestate,  or  the  proceeds  of  sales  thereof,  to 
the  payment  of  a  debt  contracted  by  him 
while  administrator,  and  acting  as  such,  with 
himself  as  a  merchant,  prior  and  In  prefer- 
race  to  the  widow's  claim  of  homratead.  (11) 
For  that  his  honor  erred  in  holding  that,  if 
'no  legal  title  to  the  property  passed  into  the 
administrator,  then  he  and  the  widow,  were 
simply  cotenants.'  (12)  For  that  his  honor 
wred  In  not  holding  that  it  was  the  duty  of 
the  administratis,  as  som  as  he  had  become 
at^ointed  and  qnallfled,  or  at  any  rate  as 
soon  as  the  defendant  Amanda  J.  Wlndhom 
had  served  her  answer  in  this  case,  to  set 
apart  poaonal  property  of  the  estate  of  In- 
testate to  the  value  of  five  hundred  dollars, 
or  that  amount  of  mon^  (provided  iwoperty 
to-  that  value  m  that  amoujit  of  mon^  came 
to  his  hands),  to  be  delivered  to  the  said 
Amanda  J.  WlndhcHU,  as  the  widow  and 
•family*  of  Intestate,  for  her  bunesteod.  (13) 
For  tliat  his  honor  ened  in  not  holding  that 
no  sofflcient  reason  had  been  shown  why 
the  i^ntlfE  administrator  had  not  delivered 
the  balance  of  her  bnnestead  to  the  widow; . 
and,  sndi  homestead  having  beoi  lost  by  the 
acts  of  the  administrator,  he  la  liable  to  the 
widow  for  the  amount  of  the  homestead 
which  has  not  been  paid.  (14)  For  that  his 
honor  wred  in  not  holding  that  the  widow's 
claim  of  homestead  Is  paramount  to  all 
claims  (etcept  mortgages  of  the  prop«ly  and 
claims  doe  the  state)  against  the  estate  ttt 
her  deceased  husband,  including  debts  con- 
tracted by  the  administrator  as  'expenses  of 
jHres^atlott.'  (15)  For  that  his  himor  erred 
In  not  holding  that  the  plaintiff  administra- 
tor Is  estopped  from  asserting  that  no  proper 
dmand  fbr  the  homestead  had  been  made 
upon  him.  (16)  That  while  It  Is  true,  as  stat- 
ed by  his  honor,  that  the  admlnistmtor  could 
not  turn  out  the  stock  to  stray  off,  or  keep 
them  unfed  and  uncared  for,  yet  his  honw 
erred  In  not  further  holding  that  the  admin- 
istrator could  have  turned  over,  or,  at  least, 
tendered  to  the  widow,  so  much  of  said  stock 
as  was  required  to  make  good  her  homestead 
exemption;  that,  if  she  refused  to  accept 
them,  he  could  then  charge  the  estate  with 
the  expense  of  th^r  maintenance,  provided 
good  management  required  that  they  should 
be  retained,  and  not  sold;  and  that,  having 
failed  so  to  do,  and  by  his  subsequent  c<»i- 
dnet  tost  the  property  to  the  estate,  he  Is  re- 
sponslUe  therefor.  (17)  For  that  bis  honor 
erred  In  not  hcHdlng  that  the  t^ntlff  admin- 
istrator had  no  poww  to  contract  a  debt  so 
as  to  bind  the  estate  and  be  superiOT  to  the 
widow's  claim  of  homestead,  and  especially 
not  to  80  contract  with  himself." 


Obear  ft  Douglass,  for  appellant  C3ark 

&  Muller,  for  respondent. 

FOPE,  3.  Theodore  Wlndhorn  departed 
this  life  Intestate  on  the  6th  day  of  Jane, 
1891,  possessed  of  a  tract  of  land  contain- 
ing 141  acres,  about  six  miles  from  the  city 
of  Columbia,  and  6  hoifies,  9  vehicles,  and 
other  things  pertaining  to  a  livery  stable,  in 
which  business  the  deceased  was  engaged 
at  the  time  of  his  death.  The  plaintiff,  at 
the  instance  of  the  widow  of  Intestate,  had 
himself  appointed  to  the  office  of  adminis- 
trator of  the  personal  estate,  and  possessed 
himself  thereof  on  the  26th  day  of  June, 
1891.  The  Intestate  was  survived  by  his 
widow,  the  defendant  Amanda  J.  Wlnd- 
hom, a  sister,  and  a  nephew  as  his  only 
heirs  at  law  and  next  of  kin. .  The  plalnttfT 
fouhd  the  livery  stable  of  his  intestate  with- 
out food  to  feed  the  horses,  and  with  no 
one  to  care  for  the  same,  in  a  stable  rented 
from  another.  On  his  call  for  creditors,  ha 
found  that  one  of  the  creditors  held  a  mort- 
gage on  the  141  acres  of  land  b^onglng  to 
intestate  for  the  sum  of  $500  and  some  In- 
terest He  himself  held  claims  tor  more 
than  $400,  and  there  were  others  beside 
In  fine,  his  Intestate  had  died  insolvent.  He 
bought  food  to  feed  the  stock,  hired  help  to 
care  for  the  same,  and  paid  rent  on  the 
stables  occupied  as  a  stand  by  the  Intestate 
when  he  died.  The  plaintiff  applied  to  the 
probate  Judge  for  Richland  county  for  leave 
to  sell  the  horses  at  public  or  private  sale, 
and  an  order  was  passed  by  such  Judge 
therefor.  On  the  5th  day  of  October,  1891, 
he  exhibited  his  complaint  In  the  court  of 
common  pleas  for  Richland  against  all  the 
heirs  at  law  of  deceased  and  the  holder  of 
the  only  lien  on  his  real  estate  as  parties  de- 
fendant. On  the  5th  of  November,  1891. 
Judge  Aldrlch  passed  an  order,  which  was 
consented  to  by  every  heir  at  law  and  the 
creditor  who  held  the  aforesaid  Hen,  by 
which  the  plaintiff  was  authorized  to  turn 
over  to  the  widow,  Amanda  J.  Wlndborn, 
on  account  of  her  homestead,  one  horse,  or 
one  horse  and  a  carriage.  The  plaintiff  still 
conducted  the  business  of  the  livery  stable, 
using  alone  in  such  business  the  property 
of  his  Intestate,  until  about  the  close  of  the 
year  1891.  We  found  that  he  sWd  one  horse 
in  July  and  one  in  November,'1891,  and  that 
he  attempted  to  sell  the  balance  of  the  prop- 
erty on  the  12th  December,  1891;  but,  on 
account  of  the  severity  of  the  times,  all 
of  the  property  could  not  be  sold  at  re- 
munerative prices,  and  some  of  it  was  with- 
drawn from  sale  aft^r  offer  by  the  auc- 
tioneer. In  1892,  about  April,  he  turned 
over  two  other  horses  and  a  surrey,  with  its 
harness,  to  the  widow  on  furthw  account  of 
her  homestead.  Notwithstanding  the  fact 
that  the  widow,  the  defendant  Amanda  J. 
AVindhorn,  bad  appeared  by  her  attorney  In 
this  action  in  November,  1891,  yet  her  an- 
swer was  not  filed  until  September,  1892. 
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III  her  answer  she  set  up  a  claim  to  tbe 
homestead,  but  acquired  in  tbe  prayer  of 
plalnttCTs  complaint,  which  was  that  he 
might  be  ordered  to  sell  the  personal  prop- 
erty, aud  account  therefor  In  this  action. 
Id  November,  1892,  Judge  Wallace  passed 
a  consent  order  in  action,  validating  the 
turning  orer  of  the  three  horses,  valued  In 
the  aggregate  at  $225,  to  the  widow  as  her 
homestead,  and  directing  a  sale  by  the  master 
of  the  land  in  questi<Hi,  and  directing  the 
master  to  advertise  for  claims  against  the 
estate  of  intestate,  pass  upon  tbe  account 
of  the  administrator,  etc.  When  the  land 
was  sold  by  the  master,  its  proceeds  paid 
tbe  costs  and  the  debt  it  was  Intended  to 
secure.  When  the  master  had  tbe  parties 
before  him  for  an  accounting  touching  the 
actings  and  tbe  doings  of  the  plaintiff  as  ad- 
ministrator, his  accounts  showed  that  he  bad 
paid  out  the  whole  estate,  except  ¥14.87,  In 
the  course  of  his  administration,  leaving  still 
dTM  tbe  couns^  fees  to  his  attorneys,  and  a 
balance  of  |275  to  the  vridow  on  account  of 
her  bomestead,  while  his  own  claims,  and 
those  of  others  In  like  plight  with  himself, 
were  left  without  any  payment  at  all. 
Whm  his  accounts  as  said  administrator 
were  examined.  It  was  discovered  that  the 
food  of  tbe  horses  and  the  hire  of  persons  to 
take  care  of  them,  as  well  as  reut  for  the 
stables,  had  exhausted  the  estate;  no  cred- 
itors complained  at  this  unexpected  turn  In 
the  atFalrs  of  the  estate,  but  the  vrldow,  on 
account  of  the  unpaid  balance  of  her  claim  of 
exemption  of  purchased  property,  has  as- 
sailed the  actions  and  doings  of  said  plain- 
tiff most  vigorously,  not  his  want  of  good 
faith,  or  tbat  bis  accounts  are  not  accurately 
made  as  to  bis  receipts  and  disbursements, 
but  solely  because,  as  she  views  It,  it  was 
bis  duty  to  pay  her  balance  of  $275.  All 
these  matters  came  on  to  be  considered  by 
Ms  honor.  Judge  Fraser,  on  the  equity  side 
of  the  court  of  common  pleas,  at  tbe  spring 
term,  1804,  of  said  court  for  Richland,  and 
on  the  8th  day  of  May,  1894,  he  filed  his  de- 
cree, wherein  he  held  tliat  the  plaintiff  was 
not  liable  to  the  widow  for  the  amount  of 
the  homestead  which  has  not  been  paid.  His 
decree  will  be  set  out  in  the  report  of  the 
cause.  From  this  decree  tbe  defendant  Aman- 
da J.  Wlndborn  has  appealed  to  this  court 
upon  17  grounds,  which  will  also  be  set  out  In 
the  report  of  the  case. 

It  is  certainly  tbe  duty  of  an  administrator 
to  take  care  of  all  perishable  property  of 
which  the  intestate  died  as  ewner  and  pos- 
sessor. '  Induced  by  law,  its  ownerslilp  Is 
devolved  upon  him.  This  case  Includes  see- 
iQg  that  the  horses  are  boused,  fed,  and 
cared  for,  and  that  such  property  as  car- 
riages shall  be  under  a  roof,  so  as  to  be  free 
from  the  effects  of  exposure  to  the  sun  and 
lalD.  But  the  greater  tbe  expense,  usually 
the  quicker  should  tbe  administrator  move 


to  have  sale,  though  the  lattor  should  •be 
governed  by  business  principles.  It  is  no 
part  of  an  administrator's  business,  as  such, 
to  run  a  mercantile  establishment,  or,  for 
tbat  matter,  a  Uvery  stable,  if  his  Intestet^ 
died  leaving  either  one  or  the  other  of  such 
estabUslmients,  that  passed  into  tbe  bands 
of  his  administrator.  We  desire  to  speak 
emphatically  upon  this  point.  It  Is  too  dan- 
gerous a  custom  for  tbis  court  to  sanction. 
In  the  case  at  bar  no  distributee  or  creditor 
of  tbe  intestate  complains  of  this  admin- 
istrator. Does  It  lie  In  tbe  power  of  this  de- 
fendant to  complain  of  the  plaintlfl  because 
be  had  not  paid  the  balance  of  h«r  exemp- 
tion of  ¥500  of  the  personal  property  belong- 
ing to  her  husband's  estate,  under  the  cir- 
cumstances of  this  case?  She  Is  now  In  the 
court  of  equity,  and  must  be  controlled  by 
Its  principles.  Under  the  laws  of  this  state 
It  was  In  her  power  to  require  tbat  this 
property  should  be  set  apart  to  ber.  Under 
the  law  it  was  no  part  of  the  duty  of  tbe 
administrator  to  set  it  apart  for  her.  There- 
fore, to  begin  with,  we  have  this  defendant 
(appellant)  clothed  with  a  legal  right  and 
legal  process  requisite  to  the  enforcement  of 
this  right  On  the  contrary,  the  plaintiff 
owed  the  defendant  no  such  duty  under  the 
law,  and,  under  the  law,  was  clothed  with 
no  process  to  set  apart  this  exemption  to  her. 
This  plaintiff  promptly  brought  his  action 
in  tbe  court  of  tbe  county  to  settle  the 
estate  of  his  intestate.  Tbe  appellant  was 
made  a  party  to  such  action,  and  yet  for 
nearly  one  year  she  did  not  even  answer 
the  complaint,  setting  up  her  rights.  Be- 
fore she  did  answer,  all  the  harm  had  been 
done.  The  estate  had  been  spent  How 
was  It  spent?  Not  In  buying  more  horses 
and  more  vehicles,  not  in  renting  additional 
stables,  but,  purely  and  simply,  the  sir 
horses  "ate  their  beads  off"  as  the  popular 
phrase  states  It;  tbe  cost  of  their  food, 
stabling,  and  care  exhausted  the  estate.  The 
result  would  not  have  obtained  If  the  ap- 
pellant bad  taken  the  three  horses  that  she 
afterwards  obtained  on  account  of  her  ex- 
emption promptly  upon  the  accrual  of  her 
right,  but  she  waited  until  tbe  expenses  of 
feeding,  stabling,  and  care  of  the  same- 
three  horses  she  received  had  exhausted 
more  than  the  amount  of  balance  due  ber. 
We  have  examined  tbe  accounts  of  the  ad- 
ministrator, and  the  foregoing  facts  appear 
therein.  Wherever  these  exceptions  refer  to 
the  findings  of  fact  of  the  circuit  judge,  we 
find  there  is  testimMiy  In  the  case  sustaining 
such  findings,  and,  under  tbe  well-settled  • 
rule  of  law  governing  such  matters,  we 
would  not  overrule  the  circuit  judge.  Wher- 
ever the  exceptions  relate  to  alleged  errors  in 
the  conclusions  of  law  by  the  circuit  judge, 
our  foregoing  observations  fully  answer 
them.  It  la  the  Judgment  of  this  court  tbat 
the  Judgment  of  the  circuit  court  be  affirmed. 
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SHEFFIELD  et  al.  t.  PARKER  et  al. 
(Suprane  Oonrt  of  Georgia.    May  13,  1895.) 

AdMIKIBTUATIOX  — {tKOKIVEUa  — RBaTBAlNIIIG  Ao- 

Tiox  AT  Law. 

Under  the  pleadings  and  evIdeDce,  as  dis- 
closed by  the  record,  th^re  was  no  abuBe  of  dia- 
<,Tetion  ID  refusing  to  grant  an  injunction  and 
appoint  a  receiver,  as  prayed  for. 
(Syllabos  by  the  Court) 

Error  from  superior  court*  Samter  county; 
W.  H.  Fish,  Judge. 

Action  by  J.  W.  Sbeffleld  &  Co.  against 
Mdlasa  Parker  and  others.  Defendants  bad 
Jadgmmt,  and  plaintiffs  bring  error.  Brougtit 
forward  frnn  the  last  teaxu  Code,  H  4271ar- 
4271c.  Afflrmed. 

The  following  Is  the  offldal  repfurt: 

On  October  21.  1893.  Shield  &  Ga  pre- 
sented their  petition  to  the  superior  court 
of  Snmter  connty,  alleging:  In  1888,  Barney 
Parker  died,  leaving  a  large  estate  to  his 
widow,  Mrs.  M^sa  Parker,  and  his  chil- 
dren. Mary  J.,  Laura  A.,  Lou  E.,  Jennie  B., 
N.  J.,  B.  B.,  and  T.  Granberry  Parker,  by 
his  will,  which  has  been  duly  probated,  and 
a  copy  of  which  Is  attached.  By  the  third 
item  of  this  will  Mra.  Parker  Inherited  and 
came  Into  possession  ot  a  plantation  of  6,- 
000  acres  of  fertile  and  valuable  land,  known 
as  the  "Barney  Parker  Home  Place,"  In 
Sumter  county,  together  with  a  large  num- 
ber of  horses,  mules,  cattle,  etc.,  and  every- 
thing necessary  for  the  proper  cultivation 
and  successful  operation  of  the  farm,  all  of 
which  was  worth  some  $50,000,  for  her  nat- 
ural life  or  widowhood.  By  the  terms  of 
said  Item,  after  her  death  or  marriage  said 
described  estate  was  to  descend  to  certain 
children  of  Barney  Parker,  above  named. 
Said  estate  was  charged  with  a  trust,  to  wit. 
out  of  the  proceeds  and  income  thereof  mi- 
nor children  of  Barney  Parka:  above  named 
were  to  be  maintained  and  educated.  Dur- 
lug  1890,  1891,  and  1892,  the  net  Income  or 
rental  value  of  the  estate  was  reaswiably 
worth  $3,500  per  annum,  besides  what  might 
be  obtained  from  the  Income  of  two  grist 
mills  and  a  cotton  gin,  which  was  also  a 
part  of  the  estate  so  bequeathed,  and  an  ad- 
ditional source  of  revenue  thereto.  During 
said  years,  relying  upon  the  annual  value  of 
the  estate  as  above  set  forth  as  a  basis  of 
credit,  petitioners  furnished  to  Mrs.  Parker, 
through  her  duly-authorized  agents,  her  son- 
in-law,  E.  C.  Speer,  and  her  son,  J.  C.  Park 
er,  who  were  managing  the  estate  for  her, 
supplies  of  divers  articles  of  tiardware  nec- 
essary for  the  actual  and  successful  opera- 
tion and  cultivation  of  the  estate,  and  used 
for  said  purpose.  An  Itemized  account  Is 
attached.  Mrs.  Parker  Is  very  oJd  and 
feeble,  and  her  death  In  the  near  future 
would  not  be  a  surprise  to  any  one.  Since 
her  husband's  death  she  has  not  attempted 
to  personally  ■npervlse  and  mana^  the  e»- 


tate,  but  has  Intrusted  it  entirely  to  satd 
son-in-law  and  son,  as  well  as  her  other  busi- 
ness as  one  of  the  executors  of  the  will  of 
Barney  Parker.  During  said  years  petition- 
ers furnished  the  goods  to  the  value  of  some 
$500,  and  Mrs.  Parker,  through  her  agents, 
made  payments  on  accounts,  so  that  on 
January  6,  1892,  she  owed  petitioners  on  tbe 
account  $247.14.  When  they  presented  the 
account  for  payment  to  Si>eer  he  referred 
them  to  J.  C.  Parker,  saying  he  was  no 
longer  agent  for  Mrs.  Parker.  When  they 
presented  It  to  J.  C.  Parker  and  Mrs.  Parker 
they  said  It  was  all  right,  and  they  would 
make  arrangements  to  get  the  money  ana 
pay  It.  They  failed  to  pay  It  until  January 
24,  1893,  wh^  petitioners  sued  Mrs.  Parker 
upon  the  account,  and  the  first  notice  they 
had  that  there  was  any  defense  was  through 
a  plea  filed  by  Apeer,  as  attorney  at  law  ror 
Mrs.  Parker.  The  case  was  continued  fmn 
term  to  term  by  Speer,  as  such  attorney, 
until  August,  1893,  when  petltIon«ni  ob- 
tained a  judgment  against  Mrs.  Parker,  and 
she  appealed  the  case  in  forma  pauperis  to 
the  superior  court  Said  estate  of  Mrs. 
Parker,  under  the  management  of  her  said 
agents,  has  become  largely  involved,  and 
owes  some  $10,000.  No  one  was  more  thor- 
oughly advised  of  this,  and  had  mote  thor- 
ough knowledge  of  the  condition  of  the  es- 
tate of  Mrs.  Parker,  than  Speer.  Notwith- 
standing this,  in  utt«*  disregard  of  petition- 
ers' rights,  and  to  delay  and  defeat  them  In 
the  collection  of  said  claim,  Speer  connived, 
colluded,  and  traded  with  Mrs.  Parker  in 
May,  1893,  and  had  transforred  and  deeded 
from  her  to  him,  all  of  said  estate  so  be- 
queathed to  her,  leaving  her  a  paup^ ,  as  by 
her  own  affidavit  Knowing  that  petition- 
ers' claim  was  about  to  ripen  Into  Judgmoit, 
and  other  claims  which  were  maturing  into 
Judgment  against  Mrs.  Porker,  Speer  repre- 
senting her  In  each,  Speer  took  the  whole 
estate,  together  '  with  the  growing  crops, 
with  the  expressed  and  evident  purpose  of 
defeating  petitioners,  as.  well  as  others,  la 
the  collection  of  their  just  claim.  Without 
any  legitimate  cause  for  undue  haste,  in  the 
middle  of  the  year,  when  the  crops  were 
growing,  and  nothing  unusual  occurring, 
save  the  unusual  money  panic,  tbe  deed 
from  Mrs.  Parker  to  Speer  was  made  at 
midnight,  and  so  urgent  were  they  to  make 
the  trade  before  said  judgment  ripened  Into 
maturity  that  they  persuaded  an  old,  crip- 
pled, and  infirm  justice  of  the  peace  to  get 
out  of  bed  add  go.  In  the  dead  hours  of 
the  night,  from  Americus  to  the  home  of 
Mrs.  Parker,  to  attest  the  deed,  copy  of 
which  Is  attached.  The  consideration  of 
this  deed  was  ostensibly,  as  expressed  there- 
in, the  sum  of  $2,000,  which  Is  less  than 
the  value  of  the  emblements  of  said  lifto  es- 
tate for  1893,  which  had  already,  under  th« 
law,  vested  In  Mrs.  Parker.  No  sncb  con- 
sideration passed  betwem  the  parties  It 
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was  a  totally  tnadeouate  price,  and  tbe  sale 
was  merely  a  pretended  one,  to  defeat  peti- 
tioners' rlfhts.  Speer  bad  no  socta  sum  of 
money  at  the  time  of  the  purchase,  nor 
oonld  be  hare  gotten,  nor  did  be  get,  the 
raid  anm  to  pay  for  the  estate;  bat  abont 
tbat  time  be  bought  otber  property,  osten- 
sibly upon  a  cash  transaction,— abont  flO,- 
000  worth.  While  Spew  apparently  owned 
a  large  amonnt  of  property,  It  Is  not  hia 
bona  fide,  and  he  is  Individually  Insolvent. 
He  Is  coUectlDg  and  appropriating  to  bis 
own  use  the  rents  and  profits  of  the  estate 
for  1833.  Unless  petitioners  collect  their 
claim  oat  of  tbe  annual  profits  of  the  es- 
tate, even  though  the  sale  to  Speer  sboold 
be  proved  invalid.  It  being  a  life  estate, 
with -the  remainder  to  tbe  minors.  It  will  be 
ImpoBElhle  for  petitioners  to  collect  the  same. 

Speer  and  Mrs.  Parker  were  named  as  de- 
fendants. Discovery  was  waived.  Petition- 
ers prayed  for  a  receiver  to  take  charge  ot 
and  op»ate  the  estate,  and  pay  petitioners 
and  others  th^r  jnst  claims  tbtfefrom;  for 
an  accounting  from  Speer  to  tiie  receiver  tor 
the  money  he  baa  collected  In  the  way  of 
rents,  etc.;  for  Injunction  against  Speer;  for 
jadgment  against  Speer  and  Mra.  Park«r  for 
the  amount  dtM  petltionwa  on  the  account, 
general  reUei^  etc. 

By  amradmeht,  peUtionos  cbarged:  Nn- 
moous  credltwB  are  levying  attachments  np- 
OD  personalty  of  the  estate,  and  there  are 
rarloDs  suits  pending  against  Speer  and  Mrs. 
Parker,  and  Mrs.  Parker  and  J.  G.  Parker  as 
executor  and  execntrix  of  Barney  Parker,  all 
seekbig  to  recover  for  articles  of  necessity 
famished  said  estate  and  the  several  benefi- 
ciaries of  the  same.  Utigation  will  be  nec- 
essarily Involved,  etc.  Petitioners  prayed 
that  the  attachment  of  tbe  Americas  Qnano 
Company  against  Mrs.  Park«r,  already  lev- 
led,  and  the  case  ot  Wbeatl^  against  J.  O. 
Parker  and  Mrs.  Pai^er  as  executrix  fbe  en- 
joined]; that  the  sale  of  the  land  be  de- 
clared [void],  and  the  Income  of  the  estate 
be  preserved  by  the  receiver  to  satisfy  peti- 
tioners and  other  just  claims  of  creditors  of 
the  estate.  The  will  of  Barney  Parker  was 
attached  as  an  exhibit  The  nature  of  the 
third  item  has  been  anfflciently  Indicated. 
By  the  fourth  it«n  testator  directed:  "The 
proceeds,  or  a  reasonable  portion  thereof, 
a-bore  described,  to  be  applied  to  the  mainte- 
nance and  education  of  my  beloved  children." 
By  other  Items  various  bequests  \r&e  made 
to  children  of  the  testator  or  thdir  guard- 
ians, etc.  Williams  Parker,  testator's  broth- 
er, Joseph  Park»,  testator's  son,  and  Mrs.. 
Melissa  Parker,  were  named  as  execntora 
and  executrix.  Council  &  McOarrah,  claim- 
hig  an  iodebtedneea  to  them  for  guano  sold  to 
Mrs,  Parker  to  be  used  on  her  plantation  to 
the  amount  of  $630.12;  the  Americus  Ouano 
Co.,  claiming  an  Indebtedness  of  a  similar 
character  of  ¥716.60;  and  O.  A.  Wfaeatley, 
cl^tng  an  indebtedness  to  him  tm  goods 


famished  to  Mrs.  Parker  and  J.  O.  Parker, 
executrix  and  execntor,  of  9313.{^,  for  neces- 
sary articles  for  the  miUntenance  of  the  mi- 
nor chUdrm,  and  for  tbe  preservation  and 
use  of  the  estate,— were  allowed  to  intervene, . 
and  become  parties  plaintiff.  They  made  va- 
rious all^ticms,  the  nature  of  which  will 
sufilciently  appear  from  the  report  of  the 
testimony  her^nafter. 

Defendants  demurred  to  the  petition  of 
Sh^Qld  &  Oo.,  upon  the  grounds  that  there 
was  no  equitable  cause  of  action  set  forth, 
and  that  plaintiffs  have  a  full  and  com- 
plete remedy  at  law  by  their  suit  already 
pending,  or  by  attaclunent,  or  by  attachment 
and  garnishment  Speer  answered:  N.  J. 
Parker  died  before  Barney  Parker,  and 
Cranberry  Parker  died  since  testatw's  death, 
without  having  married.  The  plantation  left 
to  Mrs.  Melissa  Parker  was  of  3,637  acrra. 
There  was  some  16  or  17  old  mules,  35  cat- 
tie  and  hogs,  and  some  farming  imple- 
ments. Much  of  the  land  was  old,  and  well 
worn.  Some  of  the  stock  b^onged  to  the 
tenants,  and  some  of  It  was  old,  and  of.  lit- 
tie  value.  There  was  but  a  small  quanti- 
ty of  com,  etc.  The  other  personalty  was 
sold  by  J.  C.  Parker,  as  the  executor  of  Bar- 
ney Parker,  and  was  not  turned  over  to  Mrs. 
Parker  as  part  of  her  life  estate,  and  never 
came  into  her  possession,  and  <^ther  paid  out 
to  the  heirs  at  law  or  charged  to  himself  as 
executor  In  his  return.  The  fee-simple  title 
to  the  property  which  was  turned  over  to 
Mrs.  Parker  was  not  worth  ?50,000.  Some  of 
the  live  stock  which  came  into  ber  hands 
had  died  or  been  consumed  at  the  time  of  the 
purchase  by  respondent  When  he  bought, 
she  was  old,  and  in  bad  health,  and  ber  life 
estate  of  no  great  value.  Tbe  will  provided 
that  the  children  who  remained  with  tbe 
family  should  have  reasonable  support  and 
education  out  of  tbe  property,  which  re- 
spondent has  been  giving,  as  well  as  support- 
ing the  widow,  since  he  bou^t  from  her, 
and  expects  to  continue  to  do  so  as  long  as 
she  Uvea,  unless  the  property  is  taken  out  of 
his  hands  by  the  court.  At  most,  only  the 
executor  or  legal  representative  would  have 
any  right  to  interfa*e  in  behalf  of  the  chil- 
dren who  are  remaining  with  tbe  family, 
and.  as  the  children  are  not  complaining,  but 
are  content  it  does  not  behoove  the  credit- 
ors to  move  In  the  premises.  The  only  two 
children  remaining  with  the  family  are  Mary 
J.  and  R.  E..  the  former  having  arrived  at 
age,  and  the  latter  being  represented  by  bis 
next  friend,  J.  I.  How^,  who  are  both  sat- 
isfied to  let  the  property  remain  in  respond- 
ent's hands  under  bis  purchase.  There  are 
only  five  remainder-men,  to  wit,  Mary  J. 
Parker;  J.  I.  Howell,  as  heir  of  his  deceased 
wife,  forma'ly  Laura  A.  Parker;  R.  B. 
Parker;  Lou  B.  Speer,  wife  of  respondent, 
and  formerly  Liou  E.  Parker;  and  Cooper 
Dorman,  heir  at  law  of  his  wife,  formerly 
Jennie  B.  Parker.  All  of  these,  except  I>oi- 
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man,  would  prefer  tbat  the  life  estate  and 
remainder  Interest  ehoold  remain  In  tbe  pos- 
Besslon,  management,  and  control  of  respond- 
ent, and  have  so  expressed  themselves  to 
hfm,  rather  than  for  it  to  be  put  In  the  bands 
of  a  receiver.  They  feel  that,  as  his  wife 
is  equally  Interested  with  them  In  remain- 
der, he  will  be  Interested  In  preserving  the 
same;  and  also  being  a  near  kinsman  to 
them  will  be  an  additional  reason  why  they 
consider  It  best  In  1890— the  only,  time 
he  bad  charge  of  the  property  and  managed 
It  for  Mrs.  Parker— there  waa  no  complaint 
about  the  manner  of  hta  manaj^ement  and 
treatment  of  their  remainder  estate.  In  fact 
he  left  It  In  as  good  or  better  condition  than 
he  found  It,  and  In  a  much  better  condition 
than  when  ho  bought  the  life  estate  from 
Mrs,  Parker.  It  la  not  true  that  for  1890, 
1891,  and  1892  the  net  Income  or  rental  of 
the  eatate  was  worth  $3,500,  or  other  such 
sum.  Whatever  lands  wore  cultivated  were 
rented  out  by  Mrs.  Parker  through  her 
agents,  except  a  very  small  farm,  which 
made  about  two  bales  of  cotton  and  a  little 
com  and  fodder,  all  of  which  the  family 
consumed.  The  rentals  were  about  48  or  49 
bales  of  cotton,  and,  with  the  above,  were 
consumed  by  Mrs.  Parker  and  family  In  sup- 
port of  them  and  education  of  the  children, 
and  In  fact  did  not  support  the  family  In  the 
manner  they  lived,  as  respondent  subsequent- 
ly learned  that  Mrs.  Parker  got  Indebted, 
■and  did  not  pay  out  Only  one  of  the  mills 
has  run  for  any  considerable  length  of  time, 
and  that  realized  but  little,  which  was  con- 
sumed by  the  family.  In  fact  tbe  mills  and 
gin,  since  Barney  Parker's  death,  have  not 
more  than  paid  expenses  of  repairs  and  for 
running  them.  It  Is  not  true  that  the  arti- 
cles charged  In  petitioners'  account  were 
used  for  tbe  preservation  and  maintenance 
of  the  estate,  but  most  of  them  were  bought 
for  the  twiants,  and  were  consumed  by  them 
the  years  they  were  purchased,  and  the 
oropa,  towards  the  making  of  wnicb  any  of 
the  articles  charged  in  the  account  went, 
have  long  since  been  consumed  by  the  fam- 
ily. If  any  vestige  of  the  Items  charged  in 
the  account,  or  the  proceeds  tliereof,  was 
embraced  In  any  of  tbe  property  respondent 
purchased  from  Mrs.  Parker,  he  had  no 
knowledge  of  It.  Very  few  of  said  Items 
were  bought  by  him,  and  what  few  were 
bought  by  him  were  bought  In  1890.  After 
1800,  Mrs.  Parker  discharged  him,  and  em- 
ployed J.  C.  Parker  as  her  agent  to  manage 
hor  property.  Respondent  paid  to  petition- 
ers on  said  account  much  more  than  the 
Items  he  purcliaBcd.  Respondent  had  noth- 
ing to  do  with  the  management  <A  the  estate, 
as  the  agent  or  representative  of  Mrs.  Park- 
er, except  In  the  fall  of  1889,  other  than  as 
employed  by  J.  C.  Parker,  executor,  as  at- 
torney at  law  to  represent  certain  cases  for 
the  estate  of  Barney  Parker,  and  for  profes- 
sional advlee;  and  <mly  for  1800  did  he  have 


anything  to  do  with  the  management  of  Mn. 
Parker's  property.  For  all  of  respondent's 
action,  both  as  agent  for  Mrs.  Parker,  as  ex- 
ecutrix. In  the  fall  of  1S89,  and  as  agent  for 
her  about  her  life  estate  or  Individual  prop- 
erty In  1890,  and  as  agent  for  her  for  1SS9, 
he  has  had  a  full  and  satisfactory  settlemeitt 
with  her,  through  her  attorney  at  law,  B.  P. 
HoUIs,  and  her  agent,  as  attorney  in  fact,  J. 
C.  Parker;  and  Hollls  expressed  himself  as 
well  pleased.  Respondent  bought  tbe  prop- 
erty from  Mrs.  Parker  in  good  faith,  and 
paid  what  he  considered  a  full,  reasonable 
value  for  It,  without  the  knowledge  of  any 
lien,  either  actual  or  constructive,  that  petl- 
tiouMiv  bad  on  any  of  the  property.  Tbe 
property  had  been  offered  to  another  at  the 
price  he  paid  for  it  Respondent  had  ad- 
vanced money  from  time  to  time  to  Mrs. 
Parker  for  the  support  and  use  of  her  fam- 
ily, and  to  ke^  up  her  property,  and  she 
owed  his  wife  for  money  she  had  used,  com- 
ing to  his  wife  out  of  her  father's  estate,  and 
by  consent  of  his  wife  that  he  might  use  the 
same  in  tbe  collection  of  both  their  debts, 
and  Id  order  to  secure  the  same,  thlnlting 
that  by  a  proper  management  of  the  life  es- 
tate he  might  be  able  to  get  the  value  of  said 
claim  before  the  life  estate  terminated.  He 
had  been  on  the  trade  for  nearly  a  month 
before  he  finally  consummated  it  It  Is  not 
true  that  Mrs.  Parker's  deed  was  made  at 
midnight,  or  that  he  persuaded  a  crippled 
and  Iniirm  magistrate  to  get  out  of  bed  to 
go  In  the  dead  hours  of  night  to  witness  it, 
and  all  such  charges  are  unfounded.  His 
attorney,  to  whom  he  had  spoken  to  go  with 
him  to  write  the  deed  In  the  afternoon,  be- 
ing engaged,  they  did  not  get  off  from  the 
city  untU  sundown  and  dark.  They  were 
otherwise  delayed,  but  arrived  at  Mrs.  Park- 
ei*'s,  and  the  deed  was  read  over  to  her,  and 
slgued  by  her  and  attested,  before  she  had 
gone  to  bed.  Respondent  was  abundantly 
able  to  make  the  trade,  and  pay  for  the 
same.  When  he  bought  the  property  In  May, 
1893.  he  went  into  possession  of  It  He  put 
bis  deed  on  record  the  day  after  it  was  made, 
and  has  l>een  In  possession  of  the  property 
ever  since,  except  some  of  the  crop  and  per- 
sonalty which  has  been  levied  upon  for  Mrs. 
Parker's  debt  and  for  which  he  has  Inter> 
posed  a  claim.  When  he  bought  there  were 
scarcely  any  supplies  to  make  a  crop;  some 
of  the  crop  had  been  planted;  some  of  the 
hands  were  threatening  to  leave  for  want  of 
supplies,  and  some  had  already  left  He 
took  hold  of  the  fanning  operations  and  the 
.renters,  furnished  supplies  to  them  out  of 
his  own  means  to  enable  thciu  to  make  the 
crop,  hired  a  man  to  look  after  tbe  farming 
Interest,  and  gave  a  great  deal  of  his  own 
time  and  attention  to  tbe  management  of  the 
same,  and  the  crops  were  thus  made;  and 
none  of  the  goods  charged  Id  petlrioners'  ac- 
count were  furnished  sluce  his  purchase,  or 
for  tbis  year,  1UQ3.   It  Is  not  true  tliat  be 
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kDows  the  flnanclal  condmon  of  Mra.  Farkar*g 
estate,  or  that  It  became  biTOlred  under  hla 
manaErement.  He  has  not  been  connected 
with  ItB  management  for  nearly  tbree  years, 
did  not  know  bow  mucb  she  owed,  and  In 
fict  knew  very  Uttle  of  tbe  deUUla  of  b&r 
bnriness.  He  was  anplc^ed  a  few  times  by 
her  attmiey  In  fact,  Parker,  to  represent 
some  cases  of  no  luge  amount  It  Is  not 
tnie  ttere  were  suits  pending  aginst  him,  ex- 
cept Uils  suit,  a  suit  of  Chapman,  goaTdian, 
and  of  Dorman,  omunenced  about  the  same 
time  this  suit  was.  Otherwise  he  has  not 
been  sued  for  about  seven  years.  He  is 
abundantly  solvent,  and  able  to  respond  to 
uy  Judgment  plaintiff  may  recover  against 
bbn.  He  paid  the  owslderatlon  as  stated 
in  the  deed  of  Mrs.  Paifter,  and  thought  It  a 
ressonable  price  at  the  time.  He  dmled  the 
charges  of  oonspliacy  and  fraud.  He  is  ad- 
vised and  believes  that  the  same  attorneys 
who  filed  tbe  suit  of  Chapman  and  Dorman 
OM^rated  in  the  preparation  aud  flUng  of 
tiie  suit  of  Sheffl^  &  Oo.  Since  tbe  fil- 
ing of  the  suit  of  Shefileld  &  Co.,  the  Chap- 
man and  Dorman  suit  against  him  and  Mrs. 
Parker  has  been  settled.  He  Is  claimant  of 
some  money  and  property  in  (me  or  two  cas- 
es, but  they  are  unimportant  Aft^  paying 
the  reasonable  proper  eipenses  of  tbe  cnlti- 
vatloa  of  the  crop  on  the  place  he  purchased 
from  Mrs.  Parker,  the  crop  of  18^  did  not 
;idd  aumgh  profit  to  pay  him  a  fair  com- 
pensation for  his  actual  services,  and  there 
vas  Just  about  enough  to  pay  Mrs.  Parker's 
fiunily  ^penses  and  the  expenses  of  culti- 
vating the  crop.  He  bas  no  recollection  as 
to  the  continuance  of  the  case  of  SbefBeld  & 
Ca  V.  Mrs.  ^rker  more  than  once,  and  then 
It  was  tar  provldaitlal  cause.  It  Is  not  true 
that  the  price  be  paid  for  the  property  was 
Ie»  than  tbe  value  of  the  emblements  of 
1893.  Attached  was  a  copy  of  the  power  of 
atttHney  executed  by  Mrs.  Parser  to  J.  a 
Farter.  May  16.  IS&l,  both  as  executrix  and 
individually  reednding  power  of  attorney 
previously  granted  to  Speer.  This  power  of 
attorney  to  Parker  was  recorded  May  18, 
1691,  and  it  empowered  him  to  act  as  her  at- 
torney, both  as  executrix  and  Indlvldnally. 

Mrs.  Parker  and  3. 1.  How^U,  as  bdr  of  bis 
deceased  wlf»  and  as  next  friend  of  B.  E. 
Parker,  Maty  J.  Parker,  and  Mrs.  Lou  E. 
Speer,  filed  answers  corroborating  the  answw 
of  Speer;  and  the  answer  of  Howell  stated, 
UDOQg  other  things,  that  be  and  those  he  rep- 
resented would  prefer,  for  the  preservation  of 
the  remidnder  e^te,  that  the  pnqiertyabould 
remain  in  the  bands  of  Speer,  because  his 
wife  was  Interested  in  said  estate  and  be- 
cause during  1890,  while  Speer  superintend- 
ed tbe  property  for  Mrs.  Parker,  It  was  well 
taken  care  of,  and  Improved,  and  afterwards, 
when  J.  G.  Parker  became  numager  for  Mrs. 
Paikor,  It  got  into  a  worse  condition;  and  be- 
canse  Speer  is  a  good  bw^ess  manager,  pru- 
dent  and  careful,  and  financially  entirely  re- 
Bponaible. 


The  case  was  heard  by  tlie  fudge  below  on 
tbe  petition,  interventions,  exhibits,  answers, 
and  evidence.  He  refused  the  Injunction  and 
receiver  as  prayed,  to  which  decision  plain- 
tiffs excepted.  Plaintiffs  offered  in  evidence 
a  suit  filed  in  Snmter  superior  court  in  favor 
ot  3.1.  Howell,  next  friend  of  B.  E.  Parker, 
B.  O.  Speer,  and  Mary  3.  Parker,  against  J. 
M.  Green^  L.  6.  Council,  aud  J.  O.  McArthur, 
alleging  that  Barney  Parker  died  In  18S0,  and 
by  his  will  a  large  trust  estate  was  left  to 
R.  B.  Parker,  Mary  J.  Parker,  and  Mrs.  Par- 
ker; and  it  was  directed  that  the  income  of 
said  estate  be  applied  to  tlie  support  and 
education  ot  B.  B.  and  Mary  3.  Parker  and 
the  support  of  Mra.  JParker;  that  Mrs.  Parker 
had  sold  her  interest  to  Speer;  that  defend- 
ants, in  September,  1893.  had  willfully  and 
fraudulently  procured  an  attachment  and 
had  it  levied  upon  said  trust  estate,  knowing 
that  the  same  was  a  trust  estate,  and  thus  not 
subject  to  levy  and  sale;  that  the  levy  was  . 
excessive,  and  the  levy  on  tenante'  property 
caused  them  to  leare  the  premises,  and  thus 
hindered  Speer  from  collecting  the  rente  and 
carrying  out  said  trust,  thus  Injuring  and 
damaging  petitioners  in  the  sum  ateted.  This 
was  rigned  by  B.  O.  Speer  and  otiiers  as  at- 
torneys. This  testimony  was  insisted  on  by 
plaintiffs  In  rebuttal  of  defenduite'  answer 
contending  that  the  estete  was  not  a  trust  es- 
tete.  The  Judge  refused  to  admit  it  In  evi- 
dence, and  to  this  ruling,  also,  idalntlffs  ex- 
cepted. 

The  evidence  Introduced,  briefly  stated, 
was,  for  plaintiffs:  The  last  will  of  Barney 
Parker.  The  deed  from  Mrs.  Parker  to  Speer. 
An  affidavit  o^  Gen.  Jackson.  He  was  a  ten- 
ant on  the  plantetlon  of  Mrs.  Parker,  and 
well  acquainted  with  all  tbe  tenante  on  the 
place  during  1883.  There  were  20  or  21  ten- 
aifte  on  the  place,  renting  land;  and  the  rent 
cotton  amounted  to  53  bales  of  600  pounds 
each.  A  number  of  these  tenante  rented 
mules  fn>m  her,  and  others  had  stock  of  their 
own.  Tbe  tenante  owed  her  91^  for  mule 
rent  during  the  year.  She  rented  other  land 
to  tenante,  amounting  to  f87.  Tbe  tenante 
on  the  place,  during  1893,  used  16  tons  of 
guano  tbey  bought  from  her  through  her 
agent  3.  C.  Parker,  In  the  spring  of  1883. 
Also  tex 'returns  of  Mrs.  Parker,  B.  G. 
Speer,  agent  for  1880.  Tbe  totel  return 
amounted  to  934310;  The  land  was  valued 
at  $28,800;  money,  notes,  and  accounte  at  $2,- 
600;  horses,  mules,  etc.,  $1,806.  Also  tex  re- 
turns of  Mrs.  Parker,  by  J.  C.  Parker,  agent, 
for  1882.  The  totel  of  this  return  was  $26,- 
790.  The  land  was  valued  at  $23,400;  money, 
notes,  and  accounte  at  $1,000;  horses,  mules, 
ete.,  at  $1,600.  Also  the  Inventory  and  ap- 
praisement of  the  property  of  tbe  estete  of 
Barney  Parker,  made  July  31,  1889,  showing 
Ite  total  value  $37,885.  Also  the  tax  returns 
of  Speer  for  1888,  showing  a  total  of  $210, 
and  including  no  real  estete.  Also  returns  of 
Speer  and  Guice  for  the  year  18SS,  showing  a 
total  of  $740.  Also  tbe  returns  of  Speer  tor 
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1893,  showing  a  total  of  ¥30,780,  Incladlng 
4,550  acres  of  land  at  $22,000;  city  property 
at  $5,900;  horses,  mules,  etc.,  $1,155;  money, 
notes,  and  accounts,  f  650.  Also  returns  of  E. 
C.  Speer  &  Co.,  and  E.  C.  Speer  and  L.  J. 
Blalock,  and  E.  C.  Speer  and  J.  C.  Parker,  for 
1895,  showing  total  of  ?1,300,  of  which  Stwer 
and  Parker  returned  ?800.  Also  returns  of 
J.  O.  Parker  for  1892,  showing  total  of  $9,- 
608.  Also  certificates  of  the  tax  collector  of 
Sumter  county,  showing  that  J.  C.  Parker 
and  Mrs.  Melissa  Parker  were  residents  of 
that  county  for  1893,  and  gave  In  no  prop- 
erty for  taxation.  Also  affidavit  In  forma 
pauperis,  made  by  Mrs.  Melissa  Parker,  Sep- 
tember 4,  1893,  Id  the  case  of  Sheflleld  &  Co. 
against  her;  similar  affidavits  of  her  and  J. 
C.  Parker  In  the  case  of  the  Bank  of  South- 
western Georgia  against  them;  complaint  on 
notes,  amounting  to  about  $450,  made  Sep- 
tember 4,  1893.  Also  proceedings  In  four 
cases  in  the  court  of  ordinary  of  Sumter  coun- 
ty: (1)  J.  I.  Howell,  next  friend  of  Robert 
Parker,  against  J.  C.  Parker,  executor,  and 
Melissa  Parker,  executrix,  of  Barney  Parker. 
Petition  for  settlement,  etc.;  process.  May  20, 
1893;  service.  May  22,  1893;  Judgment,  July 
11,  1893,  against  defendants,  and  against 
them  aa  testamentary  guardians,  for  $1,- 
928.07.  (2)  Mary  J.  Parker  agahist  the  same. 
Similar  suit  and  Judgment  at  the  same  time 
against  defendants  for  ¥1,101.67.  (3)  Chap- 
man, guardian  of  Jennie  B.  Dorman,  against 
the  same.  Judgment  July  10,  1893,  against 
defendants,  for  $1,987.09.  (4)  J.  I.  Howell 
against  the  same.  Judgment  against  defend- 
ants, July  term,  1803,  for  $382.92.  Also  affi- 
davit of  the  ordinary,  showing"  among  other 
things,  that  these  suits  were  begun  long  be- 
fore May  11,  1893,  and  were  continued  from 
term  to  term  by  the  defendants  until  the 
Ju^y  term  of  his  court;  that  E.  C.  Speer  and 
J.  A.  Ansley  represented  the  defendants  as 
attorneys  in  these  cases  during  the  whole  of 
the  litigation;  and  that  Speer  had  full  knowl- 
edge of  the  litigation,  and  of  the  fact  tliat 
said  suits  were  ripening  into  Judgment,  long 
prior  to  May  11, 1893.  Also  certificate  of  the 
Judge  of  the  county  court  of  Sumter  county 
to  the  correctness,  etc.,  of  the  Judgments  of 
that  cotirt  in  favor  of  Sheffield  &  Co.  against 
Mrs.  Parker,  and  of  the  Bank  of  Southwest- 
em  Georgia  against  Mrs.  Parker  and  J.  C. 
Parker;  and  that  Speer  represented  the  de- 
fendants as  attorney  at  law,  etc.,  in  each  of 
said  cases.  Also  a  contract  between  Mrs. 
Parker  and  Speer,  dated  May  11,  1893,  in 
substance  as  follows:  "For  a  consideration, 
which  has  been  fully  paid  oCC  and  discharged. 
It  being  for  a  valuable  consideration,  which 
has  been  fully  paid  off  and  discharged  by 
the  said  Mrs.  Melissa  Parker  to  the  said  E. 
C.  Speer,"  Speer  bound  himself,  his  heirs, 
etc.,  to  support  and  maintain  Mrs.  Parker 
during  her  life,  furnish  her  with  a  sufficiency 
of  food  and  clothing,  such  as  were  suitable, 
proper,  and  fit  for  her  In  her  condition  and 
circumstances,  famish  her  with  all  necessary 


medical  attention,  and  pay  for  all  proper 
doctor's  bills,  medicine,  and  nursing,  and  al- 
low her  to  remain  in  the  possession  and  en- 
joyment, free  of  any  cliarge,  of  the  house, 
yard,  lot,  and  garden.  This  was  signed  and 
sealed  by  Speer,  in  the  presence  of  the  same 
persons  who  attested  the  deed  from  Mrs. 
Parker  to  Speer.  Also  deed  from  J.  C.  Par- 
ker to  Speer,  conveying  12  head  of  horses  and 
mules,  a  buggy,  wagons,  cattle,  hogs,  1,000 
bushels  of  com,  4,000  pounds  of  cotton,  1,000 
pounds  of  hay,  otiier  personalty,  50  acres  of 
cotton  planted  on  the  place  Parker  had  that 
day  sold  to  Speer,  and  all  crops  of  com  plant- 
ed on  said  land  by  Parker;  Parker  agreeing 
to  take  charge  of  all  of  said  property  as  the 
agent  of  Speer,  and  manage  the  farm  for 
Speer  until  Jantiary  1,  1894,  beginning  April 
12,  1893;  all  in  consideration  of  $1,955.  Also 
seven  deeds  from  J.  C.  Parker  to  Speer,  each 
dated  April  11, 1893,  duly  executed,  delivered, 
and  recorded,  conveying  various  pieces  of 
plantation  and  other  lands  and  town  prop- 
erty, upon  considerations  amounting  to  $10,- 
675.  Also  deed  from  Speer  to  J.  I.  Howell  to 
three-fourths  of  a  half  interest  In  1,400  acres ' 
of  land  described  (part  of  the  property  con- 
veyed by  J.  C.  Parker  to  Speer),  for  a  consid- 
eration of  $1,225,  dated  May  29,  1893,  duly 
executed,  delivered,  and  recorded.  The  con- 
sideration in  the  deed  from  Parker  to  Speer 
to  the  same  property  was  stated  at  $1,850. 
Also  affidavit  of  J.  I.  Howell:  "I  was  in  busi- 
ness with  E.  C.  Speer  &  Co.  during  1893,  the 
firm  being  composed  of  Speer,  Gulce,  and  my- 
self. The  firm  bought  the  old  Carter  stock 
of  shoes  about  March  20,  1803,  paying  about 
$2,200  for  the  same,  and  borrowed  part  of  the 
money  from  the  Planters'  Bank  of  Amerlcus. 
We  were  equally  interested  in  the  business, 
and  have  never  realized  any  profits  out  of  ft. 
The  firm  dissolved  In  August,  1893,  and  had 
then  not  paid  back  all  the  money  borrowed 
for  said  purchase.  I  had  Iiad  a  settiement 
with  Mrs.  Parker,  executrix,  and  J.  0.  Par- 
ker, executor,  and  guardians  testamentary, 
prior  to  my  Judgment  against  them  as  to  my 
deceased  wife's  Interest  in  the  Barney  Par- 
ker estate.  I  think  my  claim  amounted  to 
$1,275  against  them.  They  were  not  under 
any  bond  for  the  faithful  administration  of 
said  estate.  1  did  not  know  that  Speer  was 
going  to  buy  all  the  property  of  Mrs.  Parker 
and  J.  C.  Parker.  The  deed  Speer  made  to 
me  on  May  29,  1893,  in  consideration  of  $1,- 
275,  was  in  payment  of  my  claim  against 
Mrs.  Parker  and  J.  O.  Parker."  Also  a  deed 
from  E.  C.  Speer  to  Cooper  Dorman,  aa  heir 
at  law  of  Jennie  B.  Dorman,  formerly  Par- 
ker, conveying  to  Dorman  500  acres  of  land 
In  Sumter  county  In  settiement  of  an  award 
made  In  the  suit  of  Chapman,  guardian  of 
Jennie  B.  Dorman,  against  Mrs.  Parker  and 
J.  C.  Parker,  executor  and  executrix  and  tes- 
tamentary guardian^,  and  of  Chapman,  guard- 
ian of  Jennie  B.  Dorman,  and  Cooper  Dot- 
man,  as  heir  at  law  of  Jennie  B.  Dorman, 
against  Mrs.  Parker,  J.  O.  Parker,  and  Speer, 
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In  Sumter  vapetiot  coort  This  deed  was 
made  December  6,  1893,  and  recited  that  It 
was  In  ptirsuance  of  said  award,  and  for  the 
consideratloo  in  said  award  expressed,  as  per 
ttae  terms  of  said  award.  Also  the  affidavit  of 
Ll  p.  Dorman  that  the  land  last  mentioned 
was  part  of  the  plantation  formeri^  owned  by 
J.  G.  Parker  (conr^ed  by  Parker  to  Speer, 
April  11.  1803).  Also  affidavit  of  W.  P.  Wal- 
Ito  and  O.  D.  Wheatley:  On  May  23,  1883. 
Wheatley  held  an  account  against  Mrs.  Par* 
ker  and  J.  C  Parker,  executors,  etc.,  for 
¥224.68.  Wheatley  and  Wallia  approached 
Parker  about  It,  who  told  them  be  thought 
Speer  wouhl  pay  it;  that  Speer  had  bought 
Mrs.  Parker's  inoperty,  but  he  didn't  know 
what  Speer  was  to  pay  her  for  It;  and  that  he 
was  presoit  when  the  sale  was  made  and  the 
deed  was  signed,  with  his  mother  and  Speer, 
up  town.  In  an  office,  bnt  that  It  was  all  like 
a  dream  to  him.  TlMrenpon  deponents  went 
to  see  Mrs.  Parker,  and  she  told  them  the  ac- 
count was  all  right;  that  she  wished  she  had 
the  money  to  pay  it;  that  Speer  had  bought 
all  of  her  property,  but  hadn't  paid  her  a 
cent  tor  it;  and  that  she  sold  her  property 
because  Ed.  and  Joe  told  her  it  was  best 
She  thought  that  Ed.  would  pay  the  account, 
and  gave  deponttits  an  orda  on  said  Speer. 
The  same  day  deponaita  found  Speer,  and 
presented  the  order,  and  Speer  refused  in 
emphatic  and  harsh  language  to  pay  the 
same,  saying  that  if  Mrs.  Parker  thought  he 
owed  hec  anything  she  was  an  old  fool,  and 
crazy;  that  he  owed  her  nothing.  All  this  oc- 
curred May,  23.  189a  Affidavit  of  Sheffield, 
Wheatley,  and  others:  For  the  past  several 
years  they  have  known  Speer,  and  prior  to 
the  death  of  Barney  Parker  he  was  onnpara- 
tirdy  poor.  Immediately  thereafter  he  sold 
out,  and  abandoned  his  bnslness  on  Forsyth 
street.  In  Amerlcuc^  and  since  that  date  he 
bas  engaged  in  no  business  of  a  remunera- 
tive nature,  as  they  are  advised  and  believe 
and  have  observed,  save  as  follows:  During 
1890  he  superintratded  the  valuable  estate  of 
Mrs.  Parker,  and  his  services  for  that  year 
were  reasonably  worth  $600.  Since  1890  he 
baa  read  law.  and  been  admitted  to  Ihe  bar, 
ffind  since  his  admission  his  practice  has  been 
eztr»nely  meager.  During  1893  he  bought  a 
lot  of  whisky  and  groceries,  for  which  he 
paid  $300,  and  a  second-hand  lot  of  shoes. 
For  that  year  he  practically  abandoned  the 
practice  of  law.  Outside  of  the  above  enu- 
merated sources  of  Income  they  knew  of  no 
other  that  he  has  had  since  1889,  and  from 
said  sources  he  could  not  have  saved  any- 
thing like  $13,000:  Also  affidavit  of  Shaw 
that  he  sold  the  Carter  stock  of  Bbon  to  Speer 
&  Co.,  March  17. 1803,  and  received  $2,16&45, 
whldi  th^  paid  with  dieck  on  the  Planters' 
Bank  of  Amerlcus.  Also  the  affidavit  of  the 
cashlw  of  that  bank  that  the  following  Is  a 
correct  abstract  of  Speer's  dealings  with  It 
during  1803:  January  23d  he  borrowed  $330. 
due  Sq^tmber  28d,  and  May  23d.  $100,  due 
October  15th,  which  aums  were  paid  back  at 


various  dates  from  April  17th,  to  October 
28th.  Mrs.  Parker  and  J.  C  Parker,  on  Jan- 
uary 30,  1883.  borrowed  $745.17.  due  Novem- 
ber 1,  1893,  and  It  has  not  been  paid.  E.  C 
Speer  &  Co.,  about  March  20,  1808.  borrowed 
$1,545,  and  June  26,  $943.76,  and  the  same 
has  beei  paid  In  several  different  payments. 
Also  affidavit  of  the  assistant  cashier  of  the 
Bank  of  Commerce  that  It  had  no  dealings 
with  Speer  from  January  1  to  October  1.  1883, 
save  that  he  was  indcHrser  oa  two  notes,  one 
for  $100  and  one  for  $27.  Also  affidavit  of 
the  assistant  cashier  of  the  Bank  of  South- 
western Georgia  that  it  owed  Speer  nothing 
during  1883,  and  Speer  owed  it  nothing  dur- 
ing that  year;  and  that  Speer  applied  tor  a 
loan  of  $SM)0,  which  waa  refused.  July  6, 1883. 
Also  affidavit  of  the  cashlw  ot  the  People's 
Nattonal  Bank  of  Amerlcus  that  Speer  did 
not  borrow  any  money  from  January  1  to 
October  1, 1893,  nor  did  Speer  &  Co.;  and  that 
Speer  at  one  time  had  about  $125  to  bis  cred- 
it during  that  year,  which  waa  all  the  trans- 
action he  had  with  the  bank.  Also  affidavit 
of  the  assistant  cashier  of  the  Bank  of  Sum- 
ter that  that  bank  had  no  dealings  whatever 
with  Speer  during  1883.  Also  affidavit  of  a 
salesman  of  Sheffield  &  Oo.  during  1880, 1881. 
and  1882  that  he  sold  Speer  goods,  as  agent 
for  Mrs.  Parkw,  on  the  account  sued  upon, 
iqt  to  May  11, 1881.  both  by  oi^er  and  person. 
Also  orders  signed  by  E.  0.  Speo?.  agen^  for 
various  articles  of  hardware  at  vartous  datea 
in  1891,  up  to  May  10, 1881.  Also  the  power 
of  attorney  from  Mrs.  Parker  to  J.  C  Par- 
ker, hereinbefore  mentioned.  Also  the  affi- 
davit of  W.  B.  F.  Oliver:  He  Is  justice  of  the 
peace.  On  the  night  of  May  11,  1883,  Joe 
Parker  carrted  him  to  his  home,  a  mile  and  a 
quarter  from  Americus,  and  he.  Speer,  and 
J.  A.  Ansley  took  supper  with  Parker,  after 
which  Ansley  did  some  writing;  that  about 
11  o'clock  they  went  to  Qw  home  of  Melissa 
Parker,  and  when  they  arrived  she  had  re- 
tired, and  they  woke  h^  up.  Before  she 
came  in  the  room  where  deponent  waa,  Speer 
said  he  wanted  deponent  to  witness  a  deed 
from  Mrs.  Parker  to  himself  to  the  property 
out  there.  When  she  came  Into  the  room  the 
deed  was  not  read  over  to  her.  There  was 
no  consideration  offered.  There  was  nothti^ 
said  about  the  contents  or  consideration  of 
the  deed.  There  were  no  notes  signed,  no 
money  passed,  nor  anythtog  said  during  the 
whole  transaction  as  to- how  she  was  to  be 
paid  for  the  property.  She  *  was  morely 
shown  where  to  sign  her  name.  Immediate- 
ly afterwards  deponent  returned  to  Americus, 
about  a  mile  and  a  quarter  away,  arriving 
there  betwera  12  and  1  o'dock.  He  Is  well 
acquainted  with  the  plantation  owned  by 
Barney  Farkw  during  his  life,  and  It  is  a 
very  valuable  term.  Also  affidavit  of  W.  J. 
Mauk:  On  October  23, 1893,  he  waa  request- 
ed by  J.  A.  Hlxon,  attorney  for  plaintiff  In 
the  case  of  Sh^Oeld  &  Co.  against  Mrs.  Par- 
ker and  Speer,  and  J.  F.  Watson,  attorney 
for  plaintiff  In  the  case  of  Chapman,  guard- 
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Ian,  against  Mrs.  Paiicer  and  otben,  to  go 
with  them  to  the  home  of  Mn.  t^ker,  to  do 
Btenographlc  work  In  getting  affldavlts,  etc^ 
In  said  cases.  'Hlxon  and  Wataon  applied.  In 
deponent's  presence  to  Speer  and  Ansley,  at- 
torneys for  Mrs.  Parker  In  said  cases,  to  go 
with  them  to  see  her,  and  both  refused.  Hlx- 
on and  Watson  Insisted  on  one  of  them  go- 
ing, on  the  ground  that  she  was  a  lady,  their 
client,  and  mother-In-law  to  Speer.  Both  still 
refused,  Speer  urghig  as  a  reason  that  he  had 
a  sick  child,  and  could  not  leave  town.  When 
HlxoQ  Insisted  that  Robert  Parker,  son  of 
Mrs.  Parker,  go  with  them,  that  proposition 
also  was  refused,  and  Hlxon  and  Watson  re- 
plied that  tbey  and  deponent  wonld  go  out 
there,  and  see  Mrs.  Parker,  provided  there 
was  any  male  member  of  the  family  at  home; 
but  would  not  attempt  to  get  an  affidavit  un- 
less some  male  membw  of  the  family  were 
present  When  they  arrived,  they  stopped 
at  some  distance  from  the  house,  and  sent  In 
to  ascertain  If  any  male  member  of  the  fam- 
ily was  at  home,  when  Speer  and  one  Tom 
Gulce  In  great  haste  drove  up,  and  requested 
to  be  allowed  to  pass.  In  an  abrupt  and  ex-  i 
tremely  discourteous  manner.  As  they  posa- 
ed,  Hlxon  and  Watson  asked  Speer  why  he 
had  changed  his  mind  bo  quickly,  when  he 
made  no  reply.  Hlxon  then  asked  him  what 
he  meant  by  his  conduct,  and  If  he  meant  to 
refuse  to  allow  them  to  see  Mrs.  Parker,  and 
request  an  affidavit  of  her,  and  ^pe^*  replied, 
"These  are  my  premises;  yon  may  come.  If 
you  will,"  whereupon  deponent,  Hixon,  and 
Watson  returned  without  seelxig  Mrs.  Par- 
ker. The  conduct  and  manner  of  Speer  on 
said  occasion  towards  Hlxon  and  Watson 
was  abrupt  and  discourteous  In  the  extreme, 
to  the  extent  of  amounting  to  forbidding  and 
repulsion.  Also  so  much  of  the  original  pe^ 
tition  In,  the  case  of  Chapman,  guardian  for 
Dorman,'  against  Speer,  J.  O.  Parker,  and 
Mrs.  Parker,  as  was  to  the  effect  that  defend- 
ants had  schemed,  connived,  and  traded  to- 
gether and  overreached  Mrs.  Parker,  and 
agreed  between  themselves  that  J.  C.  Parker 
and  Mrs.  Parker  should  sell  all  of  their  prop- 
erty to  Speer  during  April  and  May,  1893.  for 
the  purpose  of  delaying,  defrauding,  and  de- 
feating the  creditors  of  Parker  and  Mrs.  Par- 
ker Individually  and  as  testamentary  repre- 
sentatives of  Barney  Parker.  The  allegation 
In  the  petition  of  the  total  Insolvency  of  Speer, 
exclusive  of  the  property  he  had  thus  ob- 
tained; and  the  affidavit  of  Chapman,  attach- 
ed to  the  petiUoUi  that  the  facts  therein  stated 
were  true. 

Defendants  put  In  evidence  the  affidavit  of 
Early  Dozier:  He  was  a  tenant  on  the  Bar- 
ney Parker  place  when  the  latter  died,  and 
has  been  ever  since.  During  1880,  Speer  man- 
aged the  life  estate  of  Mr&  Parker;  was  a 
good  business  man;  easy  to  get  along  with; 
and  all  tiie  tenants  on  the  place  liked  him, 
because  he  kept  the  accounts  correct,  and 
was  a  close  business  man,  and  never  gave  the 
hands  any  trouble  In  settlements.    All  the 
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bands  much  inferred  bim  to  manage  the  es- 
tate, and  when  he  left  the  estate  It  waa  In 
much  better  fix  than  when  he  found  it  The 
articles  charged  In  the  bill  of  partlcnlan  did 
not  go  to  the  upbuilding  of  the  plac^  hot  nld 
goods  wen  bought  by  Farkw,  agents  for  the 
tcuante,  and  which  were  charged  to  the  toi- 
ants,  and  which  they  paid  Partcer  for.  Also 
similar  affidavit  of  Isaiah  Boott,  exc^  aa  to 
the  goods  having  beoi  bought  by  Parker,  and 
as  to  tiwlr  not  going  to  the  upbuilding  oC  the 
place.  Also  affidavit  of  Moee  Hendawm:  He 
was  a  tenant  on  the  Mrs.  Parker  place  daring 
1893.  He  contracted  with  J.  C.  Parker,  ber 
agCTt,  and  J.  C  Parker  promised  to  fundsfa 
supplies  as  he  had  done  before.  He  failed  to 
furnish  the  supplies,  saying  he  could  not  get 
the  money,  for  which  reason  depment  was 
about  to  abandon  tiie  crop,  when  Spear 
bought  the  placa  Speer  furnished  deponent, 
as  well  as  sevoal  other  tenante,  with  acmne 
things  to  run  their  crops  with.  Dnrlns  1890^ 
Speer  was  agent  of  Mrs.  Parker,  and  ran  the 
place.  He  had  a  great  many  Improvements 
made,  and  put  the  mills  and  gin  In  good 
der.  Had  a  number  of  hands  a  long  thne,  at 
a  dollar  a  day.  In  doing  the  work.  Depoarat 
has  had  a  good  deal  of  experience  In  repair- 
ing mills,  and  thinks  that  the  cost  of  repair- 
ing the  mills  and  gto  was  a  large  ram. 
From  1890  to  the  spring  of  1803,  Speer  had 
nothing  to  do  with  the  place.  Also  affidavit 
of  Steve  Bariow,  another  tenant  (m  tike  land, 
BtmUar  to  the  affidavit  oi!  Henderson,  ezc^>t 
as  to  what  Speer  did  npon  the  place  In  1890. 
Also  affldavlte  of  two  mlllwrighte:  Speer 
agent,  hired  them  in  1800  to  repair  Oie  Parker 
mills,  which  were  In  great  need  of  it,  and 
had  shot  down  by  reason  of  the  same;  and 
they  worked  a  long  time  for  him  on  the  mills 
at  two  dollars  a  day  and  board;  labor  bdns 
high  at  that  time.  Had  Uie  mills  been  run 
successfully.  It  would  have  taken  18  months 
to  have  paid  for  said  repairs.  Also  affldarit 
of  J.  I.  Howell:  Is  well  acquainted  with  the 
life  estate.  For  several  years  past  the  fann- 
Ing  Interest  has  been  allowed  to  nm  down. 
The  life  tenant  Is  old  and  feeble,  and  the  es- 
tate liable  to  tennlnate  at  any  di^.  Moat  <^ 
the  personalty  left  by  Barney  Parker  has 
been  sold  by  the  executor  and  executrix,  and 
there  was  very  Uttie  left  In  the  qulng  of  1883, 
by  reason  of  which  facts  |2,000  at  that  time 
was  a  reasonable  pricey  he  thinks,  for  the  life 
estates  He  would  not  have  given  tlut  much 
for  it  '  He  was  spoken  to  In  reference  to  the 
purchase  of  1^  but  did  not  eonirider  It  of  any 
great  value,  and,  besides,  having  his  property 
Invested  othmtiBe,  was  not  In  a  coaditton  to 
buy.  In  1802,  Spew  paid  falm  $400  taae  neces- 
saries, which  had  been  bought  by  J.  O.  ]^r- 
ker,  agent  Speer  Ip  solvent,  and  able  to  re- 
spond In  damages.  He  has  found  him  care- 
ful and  honest  In  budness.  Spew  owea  bat 
litUe  to  the  amount  of  his  property.  Se 
feels  safe  in  saying  that  Speer  is  worth  tea  or 
eleven  thousand  dollars.  Inside  of  the  prop- 
erty he  bought  from  Mrs.  Parker  and  of  the 
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Barney  Parker  estate.  He  is  satlsaed  Speer 
will  Improve  the  life  estate,  which  Is  a  ques- 
tkm  of  much  interest  to  the  remalnder^men. 
It  would  be  much  to  their  detriment  to  have 
the  estate  pat  in  the  hands  of  a  receiver.  Al- 
so affidavit  of  W.  B.  F.  Oliver:  It  Is  not  true 
that  he  was  waked  up  to  go  oat  and  witness 
the  deed  from  Mrs.  Parker  to  Speer.  Some 
time  during  the  day,  Speer  asked  him  if  he 
could  go  out  to  Mrs.  Parker's;  that  they 
would  be  ready  to  go  In  an  hour  or  two;  and 
about  sundown  he  started  out  to  J.  G.  Far- 
ter's, wbo  lives  atwut  200  yards  this  side  of 
bis  motfaer's,  Just  outside  tbe  limits  of  Ameri- 
cas. Some  time  after  getting  there,  they  ate 
supper.  After  sapper,  they  talked  pleasantly, 
and  fixed  up  papers,  J.  C.  Parker  was  Mrs. 
Parker's  agent,  and  they  went  up  to  Mrs. 
Parker's  house.  It  is  nothing  unusual  for  de- 
ponent to  be  asked  to  attest  deeds.  If  the 
deed  was  read  over  to  Mrs.  Parker,  he  did  not 
tee  It,  or  hear  it  He  Is  In  reasonably  good 
health.  Also  affidavit  of  Gen.  Jackson:  The 
affidavit  he  gave  plaintiffs  was  not  read  by 
htm,  or  in  bis  presence  He  does  not  know 
what  the  rents  were  worth  on  the  place  for 
1893,  nor  whether  the  tenants  have  paid  the 
rents,  nor  to  whom  they  paid,  of  his  own 
knowledge.  The  articles  In  the  bill  of  par- 
ticolais  were  not  used  for  upbuilding  the  es- 
tate, but  were  used  and  consumed  by  the  ten- 
ants. He  has  known  Speer  a  long  time,  and 
Speer  is  a  good  business  man,  and  easy  to  get 
along  with  the  tenants.  Speer  gave  his  per- 
sonal attention  to  the  place  daring  1893,  and 
fiunlshed  supplies  to  the  tenants.  If  he  had 
not  done  so,  most  of  the  hands  would  have 
quit  the  place.  Mrs.  Parker  and  J.  G.  Parker 
had  refused  to  run  the  tenants,  saying  they 
were  not  able.  Also  affidavit  of  J.  C.  Mat- 
thews: Speer  Is  a  good  business  managet, 
and  prudent  and  careful  In  all  his  d^lings. 
Also  affldavltB  of  B.  W.  Bagley:  Has  known 
Speer  a  long  time  to  be  a  shrewd*  energetic 
business  man.  He  used  to  sell  Speer  &  Guice 
Eoodi.  Tbey  always  discoonted  their  bills, 
and  ^eer  made  mmey  rapidly  wblle  Id  bniri- 
nas.  Speer  is  worth  f 16,000  over  bis  UabUi- 
tles,  and  fa  able  to  reapimd  in  damages.  Also 
affidavit  of  Tom  Oulce:  He  was  In  business 
with  Speer  from  1888-89,  until  Barney  Par- 
ker died,  and  Speer  was  worth  at  least  $2,- 
000;  thinks  he  was  worth  more,  becanae  he 
borrowed  money  from  Speer  aftowards,  and 
had  real  estate  dealings  with  him,  and  made 
some  money.  Always  found  Speer  to  be  hon- 
orable, discreet,  sober,  and  a  good  business 
manager.  Speer  bought  and  kept  books  for 
tbe  firm,  and  he  always  found  them  correct 
Deponoit  has  been  on  tbe  Parker  place  while 
Speer  was  managw.  Everything  seemed  to 
flonrlsh,  and  the  tenants  expressed  themsdvea 
as  well  satisfied.  Also  affidavit  of  MIms: 
Has  known  Spew  seven  or  edght  years,  and 
bas  had  tonsiness  transactions  with  him. 
Bereral  years  ago  had  a  note  against  Speer 
for  |i;800,  and  discounted  It  at  the  bank. 
TMnks  Speer  worth  more  now  than  th^. 
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Also  affidavit  of  J.  A.  Ansley:  He  thought 
the  request  of  Hlxon  and  Watson  to  go  to 
Mrs.  Parker's  wltb  them  to  get  affidavit  an 
unreasonable  one,  and  so  told  them.  Has 
been  practicing  law  about  25  years,  and  this 
was  the  first  time  he  had  ever  been  requested 
by  counsel  to  go  with  them  to  get  an  affi- 
davit from  bis  client.  In  this  case  they  had 
waived  discov^,  and  he  did  not  know  and 
had  never  heard  of  any  law  requiring  of  him 
such  duty.  Requested  counsel  to  take  her 
interrogatories,  and  they  did  not  seem  to  de- 
sire to  do  it  He  did  not  feel  that  the  rales 
of  politeness  required  him  to  go.  At  that 
time  he  was  sole  counsel  of  defendant  ex- 
cept Speer,  who  was  a  party.  He  advised 
Speer  not  to  go,  and  also  advised  him  to  go 
out  and  tell  Mrs.  Parker  her  legal  rights; 
that  she  was  under  no  obligation  to  give  any 
affidavit  Inasmuch  as  the  lawyers,  Justice  of 
the  peace,  and  stenographer  bad  gone  to  see 
her,  and  she  in  feeble  health,  etc.  The  peti- 
tion had  Just  been  filed,  and  deponent  bad  not 
consulted  with  her  since  It  bad  been  filed. 
Also  affidavit  of  Speer:  All  such  charges  as 
those  contained  In  the  affidavit  of  Hunting- 
ton, Council  et  al.  are  without  any  founda- 
tion. He  Is  advised  and  believes  that  the 
affidavit  was  prepared  by  plaintiffs'  attorney. 
He  was  a  young  lawyer,  but  from  tbe  March 
term  of  the  county  court,  1892,  to  April  term, 
1893,  he  had  24  cases;  and  plaintiffs'  counsel, 
who  bad  been  practicing  law  long  before  he 
had,  bad  only  26.  In  the  quarterly  county 
court  he  had  more  cases  than  plaintiffs'  coun- 
sel, and  he  had  more  mortgage  executions  Is- 
sued than  plaintiffs'  counsel.  In  the  superior 
court  he  had  represented  42  cases,  and  plain- 
tiffs' counsel  only  47.  At  Barney  Parker's 
death  he  had  ¥2,300,  realized  from  the  firm 
of  Si>eer  &  Oulce,  and  some  other  money. 
His  wife  had  some  property  In  Amerlcus  her 
father  bad  given  her,  and  some  store  property 
left  her  by  her  father's  will,  all  of  which  had 
been  rented  out  since  at  fair  price.  Since, 
he  has  invested  all  his  money  in  realty  that 
has  been  paying  good  rent  His  home  ex- 
penses have  not  exceeded  $20  per  month  since 
Barney  Parker's  death.  Up  to  20  months  ago 
be  lived  in  the  country,  where  his  expenses 
were  not  anything  to  amount  to  anything. 
Never  kept  a  servant  save  when  his  wife 
was  sick.  Has  made  several  real-estate 
trades,  and  In  one  made  nearly  $500  in  pos- 
sibly less  than  a  month.  Has  made  numer- 
ous others  with  good  profits.  Has  invested 
hla  money  and  his  wife's  In  paying  real  es- 
tate. For  a  long  time  he  got  $115  per  month 
for  realty  mentioned  in  the  affidavit  He 
made  $75  per  month  during  1890,  as  agent  for 
Mrs.  Parker.  He  was  urged  by  the  heirs  of 
the  Parker  estate  to  quit  his  mercantile  busi- 
ness and  attend  to  the  estate.  Oiily  accepted  It 
with  tbe  view  of  protecting  the  estate  and 
preserving  tbe  interest  of  his  wife  and  other 
belts.  In  tbe  fall  of  1889  the  ordinary  al- 
lowed him  and  J.  G.  Parker  five  or  six  hun- 
dred dollars  for  extra  services,  and,  besides. 
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deponent  got  all  the  commiseions,  amounting 
to  possibly  $1,200  or  $1,500.  During  the  fall 
of  1802  he  made  $800  or  $1,000  Id  trades  and 
Investments,  besides  other  little  trades.  He 
makes  all  the  money  be  can,  and  lives  close. 
Thus  he  has  made  what  be  bos  "without  any 
thought  of  defeating  others  of  their  Just 
rights.  He  bought  the  property  from  Mrs. 
Parker  to  collect  just  accounte  that  she  owed 
himself  and  wife."  Gen.  Jacksou  owed  $80 
for  rent,  $42  for  supplies,  and  $26  for  guano 
for  1893,  and  deponent  has  not  been  able  to 
collect  but  $67.15.  Did  not  act  as  agent  for 
Mrs.  Parker  longer  than  1891.  She  did  not 
get  another  agent  Immediately.  Deponent 
furnished  In  the  spring  of  1891  some  supplies 
to  the  tenants  on  the  place  on  his  own  hook. 
As  to  the  orders  that  have  been  exhibited 
with  his  name  gigued  to  them  as  agent,  and 
for  the  goods  he  bought  himself  for  the  ten- 
ants, he  told  plaln.tlfTs  to  furnish  a  statement 
of  the  same,  and  that  he  would  pay  for  all 
the  goods  he  bought  Also  affidavit  of  J.  C. 
Park^:  The  life  estate  of  Mrs.  Parker,  left 
her  under  the  will,  consisted  of  3,G37  acres  of 
land,  16  or  18  horses  and  mules,  20  cattle, 
farming  Implements,  wagons,  buggies,  etc., 
107  bushels  of  com,  400  bundles  of  fodder, 
and  no  provisions.  The  other  personalty  was 
sold  as  the  estate  of  Barney  Parker.  The 
property  she  got  was  not  worth  over  $3,000. 
The  horses  and  mules  were  old;  other  prop- 
erty well  worn,  and  land  poor,  except  four- 
horse  farm  around  the  house.  The  place  has 
been  let  out  to  tenants  for  about  50  bales  of 
cotton,  some  of  which  was  not  collected.  Cot- 
ton was  low-priced.  Deponent  managed  the 
place  from  1891  until  Speer  bought.  Mrs. 
Parker's  family  consisted  of  Mary  J.,  Jennie 
B..  R.  E.,  and  T.  Cranberry  Parker,  and 
Miss  Whitehead.  Was  very  extravagant,  and 
lived  much  beyond  the  net  Income  of  the  es- 
tate,—Instances  of  extravagance  being  de- 
tailed. All  the  provisions  on  the  place  at 
Barney  Parker's  death  were  consumed  by  the 
family.  The  mills  were  badly  dilapidated, 
and  shut  down  part  of  the  time  for  want  of 
repairs,  and,  with  the  ginnery,  have  not  paid 
expenses  since  Barney  Parker's  death.  The 
articles  furnished  In  plaintiffs'  bill  were  sold 
to  hands,  and  none  went  Into  enhancing  the 
value  of  the  property.  The  Income  of  the  es- 
tate was  inadequate  to  meet  such  extrava- 
gant expenses  as  those  of  Mrs.  Parker,  and 
thus  she  became  Involved  in  debt  She  only 
turned  Speer  otC  as  agent  In  1891.  Deponent 
thinks  Speer  objected  to  her  extravagance, 
and  that  Speer  wanted  to  protect  his  wife's 
interest  in  the  estate,  as  well  as  others.  De- 
ponent, as  agent  of  Mrs.  Parker,  employed 
Col.  Hollis  to  assist  him  In  making  a  settle- 
ment with  Speer,  and  found  everything  cor- 
rect except  a  small  amount,  which  Speer 
corrected  immediately.  Speer  managed  the 
estate  discreetly,  and  kept  It  in  a  good  state 
of  preservation,  In  spite  of  the  extravagance. 
Deponent  retained  Speer  as  an  attorney  for 
the  estate  after  he  was  admitted  to  the  bar. 


Speer  gave  him  good  advice.  Speer  has  been 
very  Indulgent  with  Mrs.  Parker  and  other 
members  of  the  family  since  Barney  Parker's 
death.  For  some  months  after  Barney  Par- 
ker's death,  papers,  money,  etc.,  were  locked 
up  In  the  safe,  during  which  time  Speer  fur- 
nished some  $500  or  more.  Speer  Is  worth 
$10,000  or  more  above  exemptions  and  liabili- 
ties. Has  often  gotten  money  from  Speer 
for  the  purpose  of  paying  off  hands.  Speer 
stood  Mrs.  Parker's  security  to  get  money  to 
run  the  place,  and  some  of  the  money  Is  not 
yet  paid  back.  He  paid  J.  I.  Howell  $400  for 
necessaries  furnished  Mrs.  Parker.  Mrs. 
Parker  owed  Speer's  wife  for  money  coming 
to  her  out  of  Parker's  estate,  and  sold  the 
place  to  Speer  to  pay  him  and  his  wlfa  It  is 
Impossible  for  Mrs.  Parker  to  live  but  a  short 
while.  Speer  gave  a  fair  price.  Is  now  sup- 
porting Mrs.  Parker  and  her  children,  and 
has  been  ever  since  the  sale.  Deponent 
thinks  she  owes  Speer  and  his  wife  more  than 
the  price  paid  for  the  lands.  The  deed  was 
not  made  at  midnight.  They  talked  the  mat- 
ter over,  and  agreed  upon  the  price,  and  some 
time  during  the  evening  asked  Justice  Oliver 
to  go  out  and  witness  the  deed.  AU  took 
supper  at  deponent's.  After  supper,  Judge 
Ansley  wrote  the  deed,  and  read  It  over  in 
the  presence  of  deponent,  Speer,  and  Oliver, 
after  which  they  went  to  Mrs.  Parker's.  She 
bad  not  gone  to  bed.  Judge  Ansley  read  the 
deed  over  to  her,  and  it  was  executed  in  de- 
ponent's presence.  As  soon  as  Speer  bought 
the  place,  he  went  Into  possession  of  it,  and 
has  been  ever  since.  There  were  then  no 
supplies  on  the  place,  and  tenants  were 
threatening  to  leave.  Speer  furnished  the 
tenants  supplies  to  uiable  them  to  make  fbe 
crops.  I 

Fort  ft  Watwm,  W.  P.  Wallls,  and  Oatts  & 
Hlxon,  ft>r  plalntiffa  In  error.  B.  G.  Speer, 
AiDsl^  ft  Ansl^,  and  lu  J.  Blalock,  for  de- 
fendants In  error. 

PBBOITRIAH..  Jiiilgm«it  affirmed. 


(91  Va.  47» 
SHIPMAN  r.  FLBTOHBR.> 

(Suiweme  Ooart  of  Anieala  of  Virginia.  Jane 
13.  1805.)i 

BtjTJiTT— Refobts  of  CoMHinaioNBR— Retimw  bt 
TniAL  Court  —  AccooiiTr::a  Brrirsnr 

P  AKTy  ERB — DeCRB  B — COSRECTIOK. 

1.  When  alleged  errors  in  the  report  of  a 
Gommissiooer  in  chancery  are  brought  to  the 
attention  of  the  court,  it  is  the  dnty  of  the 
court  to  examine  the  evidence  and  review  the 
conclnsionB  of  the  commissioner. 

2.  Where  the  evidence  before  the  commis- 
sioner in  chancery  La  conflicting,  the  court  will 
review  the  evidence,  and  If  not  satisfied  will 
overrule  the  findings  of  the  commissioner. 

3.  Where  the  accounts  of  a  partnership 


X  Reported  by  F.  8.  Kirkpatrick,  Baa.,*  of  the 

Lynchburg  bar. 
t  Rehearing  denied. 


Digitized  by  Google 


Ta.)  SHIPMAN  V.  FLETCHEa  459 


were  complicated,  bo  that  absolute  accnracr  b> 
their  settlement  was  impossible,  and  the  court 
reached  the  decision  very  nearly  the  same  a* 
that  reached  by  experts  selected  by  the  partiei, 
the  jadgment  will  not  be  distorbed. 

4.  Code  1SS7,  i  8451,  prorldliiff  for  the  coi^ 
rectlon  of  errors  in  decrees  rendered  by  defaolt, 
and  also  in  litigated  cases,  do^  not  permit  the 
conrt,  after  a  nnal  decree  had  been  entered  on 
the  report  of  a  commissioner  in  chancery  at 
the  instance  of  the  commisaioner,  to  correct  the 
decree  because  of  a  mistake  of  the  commission- 
er in  omitting  an  item  in  the  acconnting. 

Appeal  from  circuit  court  of  city  of  A\ex- 
andria;  James  Keith,  Judge. 

BUI  by  Jobn  J.  Shlpmau  against  WUliam 
Fletcher  for  an  accounting.  From  the  de- 
cree, Jobn  J.  Shipman  appeals.  Afflrmed. 

W.  WUloughby  and  John  W.  Daniel,  for 
appdlant  Edmund  Burke.  A.  W.  Armstrong, 
Staples  ft  Munford,  and  Moore  &  Son,  tm  ap- 
pellee. 

RIELT,  J.  This  la  tbe  sequel  oi  the  case  of 
Shipman  t.  Fletcher,  reported  in  82  Va.  601, 
and  In  83  Va.  849,  2  S.  E.  198.  By  the  first 
decision  made  by  this  conrt  (82  Ya.  001),  the 
amrd  of  John  A.  Baker  and  F.  L.  Moore,  to 
whose  arbitration  ^Vllllam  Fletdior  and  John 
J.  Shipman  had  submitted  all  matters  of  In- 
debtedness between  them  except  such  as 
arose  from  the  work  dtme  by  them  on  the 
James  Greek  canal,  was  set  aside  and  annul- 
led, and  the  matters  onbraced  by  the  arbitra- 
tion directed  to  be  xefeired  by  the  circuit 
court  to  one  oC  its  commissioners  in  cban- 
ceiy  for  account  and  repwt  While  the  ap- 
peal assailing  the  validity  ot  the  award  was 
pending  in  this  court,  an  acoonnt  was  taken 
and  settled,  and  repwt  thvteot  mads  to  the 
drcnit  court,  by  a  special  commissioner  ap- 
pointed by  It  for  the  purpose,  <tf  the  matters 
(a  hidebtednesB  between  Shipman  and  Fletch- 
er growing  out  of  the  James  Creek  canal  con- 
tract. In  taking  and  8ettlli!«  this  aocoont, 
the  commissioner  excluded  from  considera- 
tion all  matters  embraced  In  the  arbitration, 
because  they  had  been  adjudicated  and  were 
covered  by  the  award.  Tbe  second  appeal 
was  taken  from  the  decree  of  tbe  circuit  court 
confirming  the  report  of  the  special  commis- 
sioner, and  was  based  on  the  ground  that  the 
CMumlsstoner  had  erred  in  not  considering 
and  embracing  in  his  settlement  all  the  part- 
nership transactions  between  the  parties, 
which  were  alleged  to  be  so  connected  and  re- 
lated as  to  cause  Injustice  if  settled  separate- 
ly. By  the  decision  of  this  court  on  this  ap- 
peal (83  Va.  349,  2  8.  E,  198),  the  decree  of 
the  circuit  court,  confirming  the  report  of  the 
special  commissioner,  was  reversed,  and  an 
account  directed  to  be  taken  of  all  of  said 
matters,  as  well  those  embraced  In  the  ar- 
bitiatlon  as  those  relating  to  the  work  done 
tmder  the  contract  for  the  James  Greek  canal. 
In  pursuance  of  these  mandates  of  this  court 
the  circuit  court,  by  its  two  decrees  of  March 
21,  1887,  and  June  2, 1887,  appointed  John  S. 


Fowler  a  special  commlnsioner  to  state  and 
settle  and  make  report  of  all  of  said  matters 
between  John  J.  Shipman  and  William 
Fletcher.  The  commissioner,  upon  such  set- 
tlement, brought  William  Fletcher  In  debt  to 
John  J.  ShiEHnan  in  the  sum  of  $14,457.28, 
with  Interest  theroMi  from  April  1, 1876.  To 
his  report,  18  exceptions  were  taken  by  John 
J.  Shipman  and  55  by  William  Fletcher. 
Some  of  the  exceptions  of  each  party  were 
sustained  and  the  others  overruled  by  the 
court,  and  the  commissioner  directed  to  re- 
form his  report  In  accordance  with  the  rul- 
ings of  tbe  court  His  report  when  reform- 
ed, brought  John  J.  Shipman  In  debt  to  Wil- 
liam Fletcher  in  the  sum  of  $500.33  with  in- 
terest from  April  1,  1877.  To  the  reformed 
report  the  plainticr,  John  J.  Shipman,  filed 
30  exertions,  and  the  defendant  William 
Fletcher,  filed  6.  A  part  of  these  exceptions 
were  sustained,  and  the  others  overruled. 
After  giving  the  credits  and  making  the  de- 
ductions made  necessary  by  tbe  disposition  by 
the  court  of  the  exceptions,  a  balance  of 
$82&88,  with  Interest  thereon  from  April  1, 
1887,  was  ascertained  to  be  due  from  John  J. 
Shipman  to  WllUam  Fletcher,  and  for  this 
sum  and  the  costs  of  the  suit  a  decree  was  en- 
tered by  the  court  In  favor  of  William  Fletch- 
er against  John  J.  Shipman.  To  this  decree 
John  J.  Shipman  obtained  an  appeal  from  this 
court  The  account  settled  and  returned  by 
Commissioner  Fowler  was  made  up,  not  only 
from  the  books  and  papers  produced  before 
him  by  the  parties,  but  also  from  the  deposi- 
tions of  witnesses.  Much  of  the  testimony 
of  the  witnesses  Is  very  conflicting  and  em- 
inently unsatisfactory.  It  was  earnestly  ar- 
gued, and  pressed  with  much  force  upon  the 
attention  and  conslderatlMi  of  tbe  court  that, 
the  matters  which  the  commissioner  was 
called  to  pass  upon  and  settle  being  matters 
of  fact  the  court  should  have  accepted  his 
findings  as  conclusive,  overruled  the  exce|)- 
tl<ms  taken  to  his  report,  and  confirmed  It, 
and  decreed  acccHrding  to  the  Indebtedness 
ascertained  by  the  commissioner.  This  ar- 
gument lnv<dves  the  consideration  of  the  office 
of  a  commissioner  In  chancery,  and  the 
weight  and  effect  to  be  given  by  the  court  to 
his  report. 

In  a  suit  In  equity,  unlike  an  action  at 
law,  matters  of  fact  as  well  as  questions  of 
law  are  by  the  constitution  and  immemorial 
practice  of  (he  court  determined  and  adjudi- 
cated by  it  It  Is  Impracticable  for  the  chan- 
cellor to  Investigate  thejnatters  of  fact  aris- 
ing in  a  cause,  and  take  the  testimony  to 
that  end,  to  state  and  settle  the  necessary 
accounts,  which  are  often  very  complicated, 
to  ascertain  and  classify  the  Hens  upon  proE>- 
erty,  and  to  perform  other  functions  of  a 
similar  nature  necessary  to  the  proper  adju- 
dication of  the  matters  of  law  and  fact  aris- 
ing In  the  varied  and  Important  litigation 
which  iwrtains  to  Its  Jurisdiction.  Commis- 
sioners .in  chancery  are  appointed  to  assist 
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the  cliaocellor,  and  to  relieve  bim  In  a  large 
measure  of  these  and  other  duties  Incidental 
to  the  progress  and  determination  of  the 
cause.  For  this  reason  they  have  been  aptly 
termed  the  "arms  of  the  court"  But  from 
the  very  necessity  of  their  appointment  and 
the  nature  of  their  office,  their  work  Is  sub- 
ject to  the  review  of  the  court  It  may 
accept  It  or  reject  It,  In  whole  or  In  part,  as 
its  judgment  upon  such  review  may  dictate, 
whether  It  be  of  law  or  fact.  Commission- 
ers are  to  assist  the  court,  not  to  supplant  It 
There  is  a  wide  difference  between  the  trial 
and  decision  of  a  suit  In  equity  and  of  an 
action  at  law.  In  the  former,  the  court  finds 
and  decides  upon  both  the  facts  and  the  law; 
while  In  the  latter  the  Jury  are  the  triors  of 
the  facts,  and  the  court  expounds  the  law. 
There  la  no  proper  lilteness  between  the  re- 
port of  a  commissioner  upon  matters  of  fact 
and  the  Tcrdict  of  a  jury.  In  an  action  at 
law  jurors  are,  under  the  law,  the  judges  of 
the  facts,  and  where  the  testimony  is  con- 
flicting their  verdict  is  conclusive.  They  are 
not  in  any  sense  the  agents  or  assistants  of 
a  court  of  law,  but  fierform  within  their  ap- 
pointed sphere  a  {urlnclpal  function  of  Judi- 
cial trial.  The  court  has  a  limited  revisory 
power  oW  their  action,  and  may  within  cer- 
tain limits  set  aside  their  verdict  and  award 
a  new  trial,  but  cannot  find  tbe  facts.  The 
facts  are  within  the  domain  of  the  jury,  and 
the  coort  may  not  intrench  upon  It  Bat  not 
so  with  the  commissioners  of  a  comt  of  eq- 
uity. They  are  Its  assistants,  and  their  work 
Is  subject  to  tbe  alwolute  review  of  tbe  pow- 
er they  are  a^mlnted  to  assbrt.  A  court  of 
equity  cannot  abdicate  Its  .authority  or  pow- 
ers, nor  confide  or  surrender  absolutely  to 
any  one  the  performance  oi  any  of  Its  judi- 
cial functions.  It  may  rightfully  avail  itself 
of  the  eyes  and  arms  of  Its  assistants  In  the 
proper  preparation  for  judicial  determination 
of  the  many  complicated,  difficult,  and  Intri- 
cate matters  upon  which  its  judgment  Is  In- 
voked,  but  In  It  resides  the  authority,  and  to 
It  solely  belongs  the  responsibility,  to  adju- 
dicate Uiem.  In  It  remains  the  right  to 
form  its  own  conclusions  from  the  results 
laid  before  It  by  Its  commissioners,  and  to 
pronounce  its  own  Judgments.  Their  entire 
work  Is  subject  to  its  review,  consideration, 
and  judgment,  and  it  is  In  no  wise  precluded 
from  doing  so  by  their  findings  or  conclu- 
sions, niere  Is  no  propriety,  therefore,  as  is 
frequently  claimed  should  be  done.  In  hold- 
ing that,  where  the  evidence  Is  CMifltctlng, 
the  report  of  a  commissioner  In  chancery  Is 
entitled  to  the  same  weight,  and  staould  be 
KiTcn  the  same  effect,  as  the  verdict  of  a 
jury.  While  the  court  possesses  this  abso- 
lute power  of  review.  It  Is  the  practice  to 
accept  the  report  as  prima  facie  correct,  and 
to  adopt  It  unless  there  Is  dissatisfaction 
with  the  report,  and  the  diBsatisfaction  Is 
expressed  In  the  form  of  exceptions  filed  to 
It   2  Bob.  Old  Fiac.  888;  Peters  v.  NevUle, 


26  Orat  549,  559;  Oralle  v.  OraDe,  84  Va. 
198,  201,  6  S.  E.  12;  Bank  v.  Sprague,  23  N. 
J.  Eq.  81;  Van  Xess  v.  Van  Ness,  32  N.  J. 
Eq.  670.  Tbe  alleged  errors  must  In  this 
way  be  brought  to  the  attention  of  the  court 
When  this  Is  done,  it  Is  both  the  province 
and  the  duty  of  the  court  to  examine  the  evi- 
dence and  review  the  conclusions  of  its  com- 
missioner, provided  the  evidence  on  which 
his  conclusions  are  based  Is  returned  with 
his  report,  or  the  proper  steps  are  taken  to 
put  it  before  the  court.  Jaques  t.  Methodist 
Episcopal  Church,  2  Johns.  Ch.  543;  Jackson 
v.  Jackson's  Ex'r,  S  N.  J.  Eq.  96.  The  court 
Is  presumed  to  be  more  competent  to  pass 
upon  the  evidence  and  draw  correct  conclu- 
sions from  it  than  the  commissioner.  Wha% 
the  testimony  of  the  witnesses  is  not  taken 
by  tbe  commissioner  or  In  his  presence,  the 
same  avenues  to  the  truth  and  to  the  right 
are  open  to  the  court  as  to  the  commissioner. 
All  the  evidence  is  in  writing,  and  the  court, 
by  special  training,  learning,  and  experience. 
Is  better  qualified  to  analyze,  discriminate, 
and  weigh  It,  and  draw  correct  ctmclusloos 
from  It,  than  tbe  commissioner,  who  Is  fre- 
quently neithw  a  lawyer,  nor  a  skilled  ac- 
countant. When  tbe  evidence  consists  of  the 
depositions  of  witnesses,  and  they  are  taken 
by  the  commissioner  or  In  bis  presence  he 
would  have  the  advantage  of  noting  the  de- 
meanor of  the  wltnessee  and  thrir  manner  of 
testl^lng,  which  Is  Important  In  judging  of 
their  credibility  and  the  weight  to  be  at- 
tached to  thMr  evidence  when  they  contradict 
each  otber.  When,  therefor^  the  commlB- 
sicmer  has  seen  and  examined  the  wKnesses, 
and  the  testimony  Is  conflicting,  and  his  con- 
clu8l<ms  are  clearly  supported  competent 
and  nnlmpeached  witnesses  the  court  will 
not  set  aside  or  disturb  bis  report,  nnleas 
the  wdght  of  the  testimony  which  Is  con- 
trary to  his  c«t<duBlon8  is  snch,  on  account 
of  the  number  of  the  witnesses  and  the  sor 
tore  of  their  evldmc^  as  to  make  it  <dear 
that  the  commissioner  has  erred,  Haulen- 
beck  V.  Cronkright,  23  N.  J.  Eq.  409;  Olaik 
V.  Condlt.  21  N.  J.  Bq.  322,  Bat  even  In  sUch 
case  the  court  will  review  and  weigh  the  evt- 
doice,  and  If  not  satisfied  Uiat  the  commis- 
sioner has  reached  a  right  condiMlon,  will 
OTermle  his  finding.  Holmes  t.  Holmes,  18 
N.  J.  Bq.  141;  Boyd  v.  Ommlson,  14  W.  Ya.  1. 

These  views  of  the  office  of  a  commissioner 
In  chancery,  and  of  the  wfdgbt  and  eflEect 
to  be  given  to  hta  report,  eeem  to  us  In  ac- 
cordance with  right,  and  best  calculated  to 
attain  the  ends  of  justice,— to  be  In  accord- 
ance with  the  high  and  respmislble  duties  of 
the  chancellor,  and  with  tbe  special  duties  of 
the  oommlasloner.  They  are  also  In  accord 
with  the  decisions  of  courts  of  the  highest  re- 
spectability, and  of  tbe  greatest  weight  and 
Influenca  Kimbrarly  v.  Arms,  129  IT.  8.  SIX 
9  Sup.  Ct  356;  WorraU's  Appeal,  HO  Pa. 
.8t  849,  362,  1  AO.  380,  765;  Boyd  T.  Qonnl- 
son,  14  W.  Va.  1;  Handy  v.  Scott,  26  W.  Ta. 
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710;  Smltb  v.  Yoke,  27  W.  Va.  639;  2  Bart. 
Ob.  Prac.  656.  In  Klmberly  t.  Arms,  sapra, 
Justice  Field,  in  dellveriDg  the  <q)lnloa  of 
tbe  court,  said:  "The  Infonoatlon  which  he 
[a  master  In  chancery]  may  communicate  by 
his  finding^s  In  snch  caeeB,  upon  the  evidence 
presented  to  him,  Is  merely  adyiaory  to  the 
court,  which  It  may  accept  and  act  upon,  or 
disregard  in  whole  or  in  part,  according  to 
ita  own  Judgment  as  to  the  w^gbt  of  the 
evidence.  •  *  *  It  cannot,  of  Its  own  mo- 
tion, or  upon  the  request  of  one  party,  abdi- 
cate its  duty  to  determine  by  its  own  Judg- 
ment the  Controversy  presented,  and  devolve 
that  duty  upon  any  of  Its  officers."  In 
Holmes  v.  Holmes,  supra,  in  considering  the 
finding  of  its  commissioner  upon  a  question 
of  fact  where  the  evidence  was  very  conflict- 
ing, the  chancellt^  said:  "Did  the  master  ar- 
rive at  a  correct  conclusion  from  the  evi- 
dence? To  determine  this,  it  Is  necessary 
to  review  and  weigh  the  evidence.  For  this 
reason,  the  master's  report  Is  entitled  to  no 
special  consideration  l>eyond  the  soundness 
of  his  reasoning,  and  tbe  advantage  of  see- 
ing tbe  demeanor  of  the  witnesses  while 
examined,  which  Is  of  importance  in  Judging 
of  their  credibility  when  they  contradict  each 
other.  But  the  r^rt  lias  not  the  position 
ot  a  verdict  on  a  motion  for  a  new  trial  in 
ccnrts  of  law.  That  will  not  be  set  aside 
merely  because  the  court  would  have  come  to. 
a  dilterent  conclusion  from  the  evidence." 
And  the  chancellor  in  that  case,  while  admit- 
ting that  tbe  testimony  in  regard  to  the  mat- 
ter under  condd^tion  was  "painfully  con- 
dicthig,''  reviewed  it  and  arrived  at  a  reeult 
which  be  expressed  to  be  entirely  satisfactory 
to  himself,  and  yet  different  from  that  reach- 
ed by  the  master. 

Counsel  .for  the  appellant  In  the  brief,  and 
especially  in  the  oral  argument,  in  support 
of  their  contention  that  the  report  of  a  com- 
missioner, where  the  evidence  is  conflicting, 
is  to  be  accepted  as  conclusive,  cited  and  re- 
lied on  several  cases  decided  by  this  court. 
We  have  been  at  the  pains  of  examining  and 
considering  not  only  such  as  were  cited,  but 
all  others  that  could  be  found  bearing  on 
the  question  under  discussion.  We  are  not 
certain  that  they  were  intended  to  lay  down 
a  different  rule  as  to  the  weight  to  be  given 
to  the  report  of  a  commissioner  than  we 
iiave  above  indicated,  but,  if  so,  we  have  no 
hesitation  In  qualifying  it  in  accordance  with 
the  views  we  have  herein  expressed.  The 
qaestlon  in  the  original  case  of  Bowers' 
Adm'r  V.  -Bowers,  20  Grat.  697.  to  which  aU 
the  other  cases  refer,  was  not  what  weight 
or  effect  shobid  be  given  to  the  report  of  a 
wmmlsBJoner  In  chancery,  but  whether  an 
attorney  could  act  as  such  commissioner  in 
a  suit  in  which  he  was  of  counsel.  It  was 
rtjhtly  and  wisely  decided  that  he  could 
"Or.  The  commissioner,  like  the  Judge,  must 
bo  wholly  disinterested.  He  must  be  free 
trom  all  suspicion  of  Interest  or  UablUty  to 


bias.  In  discussing  the  Importance  of  the 
office  of  dommlssloner  In  chancery,  and  the 
responsible  duties  often  devolving  upon  him, 
the  learned  Judge  who  delivered  the  opin- 
ion of  the  court,  by  way  of  illustrating  and 
enforcing  how  necessary  it  was  that  the  com- 
missioner should  be  wholly  impartial,  said: 
"He  Is  confronted  with  tbe  witnesses.  He 
sees  their  deportment,  their  manner  of  tes- 
tifying, their  capacity  for  recaJling  and  ac- 
curately detailing  past  occurr^ces;  where- 
as the  court,  which  only  sees  the  testimony 
on  paper.  Is  denied  the  opportunity  of  ap- 
plying these  obvious  tests  of  accuracy  and 
fidelity.  Whoi,  therefore,  a  question  of  fact 
Is  referred  to  a  commissioner,  depending  up- 
on the  testimony  of  witnesses  conflicting  In 
their  statements  and  differing  in  their  recol- 
lection, the  court  must,  of  necessity,  adopt 
his  report,  unless  in  a  case  of  palpable  error 
or  mistake."  We.  do  not  tmderstand  that  it 
was  here  intended  to  declare  or  prescribe 
a  rule  by  which  courts  should  be  guided  In  ' 
dealing  with  the  r^x>rt  of  a  commissioner. 
It  Is  obvious  from  the  language  used  that 
It  was  not  Intended  to  declare  that  the 
report  should  be  conclusive,  because  of  con- 
flict in  the  testimony,  in  a  case  where  tbe 
testimony  was  not  taken  by  the  commis- 
sioner, nor  the  witnesses  seen  by  him  when 
giving  their  testimony;  for  in  such  case  he. 
as  well  as  tbe  court,  only  sees  the  testimony 
on  paper,  and  the  court  has  equal  oppor- 
tunity with  him  of  Judging  of  the  credibil- 
ity of  tbe  witnesses.  Yet  the  statement  re- 
lied on  for  the  contention  of  the  couneel  of 
the  appellant  is  without  qualification.  If 
the  court  had  Intended,  In  the  case  cited,  to 
declare  a  rule  of  such  broad  application  as 
is  claimed  by  them,  that  the  report  of  the 
commissioner  must  be  accepted  as  conclusive 
when  tbe  testimony  Is  conflicting,  then,  out 
of  regard  for  consistency,  It  would  at  least 
have  limited  It  to  cases  where  tbe  commis- 
sioner personally  examined  tbe  witnesses  or 
saw  them  when  testifying.  But  the  court 
did  not  mean  to  declare  or  prescribe  any 
rule.  Whether  the  report  was  to  be  Accept- 
ed as  conclusive  in  all  cases  of  conflict  of 
testimony,  or  In  what  cases  of  conflict  of 
testimony  the  court  should  not  Intertere 
with  It,  or  whether  tbe  court  should  not  In 
all  cases  examine  and  weigh  the  testimony 
to  test  the  correctness  of  the  conclusions  of 
the  commissioner,  was  not  the  question  there 
Involved,  nor  the  subject  of  the  decision. 
That  was  not  In  the  mind  of  tbe  court,  or 
the  teamed  Judge  who  delivered  tbe  opinion. 
It  was  merely  a  general  statement,  to  Illus- 
trate the  dignity  and  importance  of  tbe  of- 
fice of  commissioner  in  chancery,  from  whicb 
we  do  not  mean,  by  anything  stated  in  this 
opinion.  In  any  wise  to  detract.  We  do  not, 
therefore,  think  that  the  case  of  Bowers' 
Adm'r  V.  Bowers,  supra,  Is  authority  for  the 
rule  contended  for.  Tbe  statement  there 
made,  which  it  U  attempted  to  give  such 


Digitized  by  Google 


462 


SOnTHBASTBBN ,  BEPOBTEB,  VoL  22. 


(Va. 


general  application,  may  possibly  have  been 
so  applied  in  the  subsequent  cases  (Stuart  v. 
Hendricks,  80  Va.  601;  Jones  t.  Degge,  84 
Va.  685,  5  S.  B.  799;  Porter  t.  Young,  85 
Va:  49,  6  S.  E.  803;  Robinson  r.  AUen,  85 
Va.  721,  8  S.  E.  835;  Bowden  v.  Parrish.  86 
Va-  07,  9  S.  B.  616;  Armentrout  v.  Shafer, 
89  Va.  566,  16  S.  E.  726;  Magarity  v.  Suc- 
eop'B  Adm'r,  90  Va..  561,  19  S.  E.  260;  and 
Moore  V.  Butler,  90  Va.  683,  19  S.  E.  850) 
In  which  it  is  quoted  for  such  rule.  Ap- 
parently this  la  true.  It  Is  not,  however, 
wholly  clear.  But,  if  It  was  intended  in 
these  cases  to  lay  down  a  rule  so  general 
and  of  Bucb  broad  application  as  contended 
for,  we  are  well  satisfied  from  the  reports  of 
this  court  that  it  is  contrary  to  the  practice 
in  chancery  prevailing  prior  thereto,  and  Is 
calcidated  to  work  Injustice.  It  would  be 
giving  too  great  weight  to  the  findings  of  the 
commissioner,  and  supplant  the  authority 
of  the  court  So,  If  the  cases  referred  to 
*  were  Intended  to  prescribe  so  broad  a  mle, 
we  would  be  constrained  to  withhold  our 
assent  from  tt.  and  return  to  the  long-estab- 
lished practice  in  this  state,— that  the  report 
of  a  commlBsioner  Is  always  subject  to  re- 
view by  the  conrt,  and  <m]y  to  be  accepted  as 
condnBlve,  wh«i  the  testimony,  though  con- 
flicting. Is  evenly  balanced,  and  the  repnrt  is 
supported  1^  the  testhnony  of  competoit 
and  nnlmpeached  witnesses. 

A  different  role,  such  as  was  contended  for 
by  the  coonsel  of  the  appellant,  would  be  a 
conrenlent  one,  save  the  court  from  much 
labor,  and  often  rtileve  it  of  an  arduous  and 
Irksome  task,  but  It  would  be  inconsistent 
with  our  views  of  the  nature  of  the  office  of 
chancellor,  and  his  duty,  and  of  the  office  of 
a  commissioner  In  chancery,  and  might  and 
often  would  defeat  the  right.  The  commis- 
sioners In  tUs  state  are  generally  lawyers  or 
other  competent  men,  who  are  both  skilled  ac- 
conntantB  and  also  capable  of  weighing  tes- 
timony ond  drawing  correct  condnidons  from 
it  but  It  Is  nevertheless  tme  that  there  are 
some  communities  where  it  is  not  always 
practicable  to  appoint  to  the  office  capable 
and  pn^r  men.  We  cannot  concede^  there- 
fore, that,  because  the  testimony  in-  the  case 
at  bar  Is  conflicting,  the  Judge  of  the  drcnit 
court  erred  In  not  accepting  the  r^rt  of  the 
commlsflono',  but  considered  the  exceptions 
to  it,  examined  the  evidence,  and  reached  a 
conclusion  adverse  to  the  finding  ot  the  com- 
missioner. A  great  part  of  the  testimony  was 
taken  before  the  appointment  of  the  com- 
mlssioner,  and  before  he  had  any  connection 
with  the  case.  He  bad  no  (^portunlty  to  see 
those  witnesses  or  to  observe  thdr  manner 
of  testifying.  He  thus  possessed  no  advan- 
tage over  the  Judge  of  the  court  in  Judging  of 
their  testimony  and  the  oondusloDS  to  be 
drawn  from  it.  The  record  shows  that  the 
reptnrts  of  the  commlnioner  were  not  acted 
upon  during  the  session  of  the  court,  when, 
on  account  of  the  pi'essure  of  business  and 


the  limited  time  available  for  their  considera- 
tion, the  examination  would  have  necessarily 
been  imperfect,  but  that,  on  the  return  of 
each  report,  the  cause  was  taken  by  the  Judge 
for  decision  and  decree  In  vacation,  that  be 
might  have  ample  opportunity  to  consider 
fully  and  carefully  the  matters  in  contro- 
versy, and  to  decide  them  after  mature  de- 
liberation. His  action,  in  disposing  of  the 
many  exceptions  taken  by  the  plaintiff  and 
defendant,  respectively,  to  the  original  and 
reformed  reports,  aggregating  109,  evinces,  as 
disclosed  by  his  decrees,  great  care  and  pains. 
Some  of  the  exceptions  were  wholly  sustain- 
ed, and  oth^  wholly  overruled,  while  oth- 
ers "were  sustained  in  part  and  overruled  In 
part,  and  the  parts  sustained  or  overruled 
particularly  specified,  thus  manifesting  the 
great  labor  twstowed  on  ttafidr  c(Hisld«atlon, 
the  mlnnteness  ot  his  examinatitMi,  and  the 
thoionghnesB  of  his  action.  And  it  was  the 
work  of  a  Judge  of  long  and  wide  experience 
on  the  bench,  and  emlnoit  tm  his  learning 
and  ability.  The  result  ot  Ills  labors,  as 
heretffiCore  stated,  was  to  tnlng  John  J.  Staii>- 
man  in  debt  to  WUllam  Fleteber  In  tlu  sum 
of  9828.88,  with  interest  thereon  tnm  April 
1,  1877. 

The  partnership  betwe»  the  parties  began 
about  October  1,  1874,  and  the  work  <m  the 
Canal  road  oontiact,  out  of  which  has  mainly 
arisen  the  matters  in  dispute,  was  completed 
early  in  the  year  1876.  Within  a  short  time 
thereafter,  In  February,  1876.  Sobn  I.  Ship- 
man  employed  a  Mr.  Lawrence,  an  acooont- 
ant,  to  make  up  an  account  of  the  transac- 
ti(MiB  relating  to  the  ssld  work,  which  ia  re- 
ferred to  In  the  record  as  tiie  "lAwraice  Bal- 
ance Sheet";  and  this  account,  together  with 
the  partnerslilp  books  and  papers,  was  sub- 
mitted to  John  A.  Baker  and  Janus  Dailey, 
who  were  selected  by  Shlpman  and  Fletcher, 
respectlvdy.  to  make  a  settionent  between 
the  partners.  These  refttees.  with  the  aid 
ot  the  clerksy  Murcay  and  Fettts,  settled  and 
balanced  the  accounts,  and  found  that  Fletoh- 
er  was  indebted  to  Shlpman  in  the  sum  of 
$6,000  in  bonds  of  the  District  of  Colmnbia. 
TbiM  indebtedness  was  discharged  by  Fletdi- 
er.  ShliHuan  having  scmietlme  thraeafter  ex- 
pressed his  dissatisfaction  with  the  result 
of  the  settlement,  he  and  Fletcher,  on  Febru- 
ary 7.  1877,  submitted  all  matters  between 
ttam,  exc^t  those  connected  with  the'  work 
on  the  James  Greek  canal,  to  the  arbitration 
of  F.  L.  Moore  and  the  said  John  A.  Baker, 
whOh  with  the  asstotance  of  two  expert  ac- 
countants,—one  of  them.  Joha  Morris,  being 
sdected  by  Shlpman,  and  the  other,  John  W. 
Z>aiUeI.  by  the  arbitrators.— made  a  settle- 
ment ot  the  said  matters,  and  aacotained 
that  Shaman  owed  Fletchra  the  sum  of  fl.- 
291^  This  award,  as  has  been  already  stat- 
ed, was  set  aside  by  this  court  It  was  not 
set  aside  because  the  balance  found  to  be  due 
waa  emmeous,  tor  Its  cwrectness  waa  not 
considered,  but  solely  for  mlscooduct  on  the 
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part  of  the  ai-bltratora.  Id  December,  1877, 
a  setUemoit  was  made  l>y  Fettia,  the  clerk, 
and  a  Mr.  Rector,  who  haA  be^  employed 
by  Sbtpman  for  the  parpose,  of  the  transac- 
tioDS  pertaining  to  the  James  Oreek  canal 
extract,  and  they  found  that  Sfalpman  owed 
Fletcher  $42.80,  fw  which  Shlpman  gave  an 
wder  in  favor  of  Fletcher  In  payment,  "in  ac- 
cordance with  the  settlement  made  by  Pettis 
and  Rector,  Decanber  8,  1877."  Oliese  set- 
tlements were  made  when  the  transactions 
to  which  they  relate  were  fresh  In  the  mem- 
ory of  the  partners  and  of  their  clerks.  They 
were  made,  to<^  when  the  partnership  book 
in  which  the  transactions  were  kept  was  In 
exlatence,  and  before  the  arbitrators  and  per- 
sons who  made  the  settlements.  It  was 
afterwards,  and  before  Commissioner  Fowltf 
had  ati^t  to  do  with  the  case,  \oBt  or  ab- 
stracted, abont  which  there  has  been  much 
crlmlDatlon  and  recrimination.  How  or  by 
whom  It  was  taken  it  is  nnneceasary  to  dis- 
cnas.  The  partnership  matters  embraced 
conatlQBS  transactttms,  and  InvolTed  nearly  a 
quarter  of  a  million  of  dollars.  Out  of  any 
given  number  of  accountants  undertaking  to 
adjust  them,  It  may  be  safely  aflirmed  that 
no  two  of  them  would  deduce  from  the  mass 
of  materials  fumi^ed  by  the  record  the  same 
result  The  settlemwts  aforesaid  are  refer- 
red to  for  the  purpose  of  showing  how  near- 
ly they,  in  the  general  result  and  the  decree 
of  the  court  ^proximate  to  each  other.  It 
Is  asserted  In  the  petition  for  the  appeal,  and 
perhaps  traly,  that  '*the  accounts  are  of  the 
most  complicated  character  that  ever  came 
before  a  court,"— so  complicated  that  "abso- 
lute accuracy  was  impossible."  The  approxi- 
mation between  the  result  of  the  settlements 
adrerted  to  and  the  Indebtedness  found  by 
the  court,  differing  only  a  few  hundred  dol- 
lars, is,  therefore,  all  the  more  remarkable. 
The  settlements,  considering  all  the'  circum- 
stances, when  and  by  whom  they  were  made, 
and  that  the  original  book  of  the  partnership 
was  then  in  existence,  are  strongly  poauasive 
—certainly  until  the  contrary  is  shown— that 
the  amount  decreed  by  the  court  is  right,  or, 
at  least,  that  it  Is  not  to  the  prejudice  of  the 
appellant  The  Judgment  o1  a  court  of  com- 
petent jurisdiction  is  Justly  entitled  to  great 
velght  It  is  always  presumed  to  be  right 
imtU  the  contrary  is  shown.  An  appellate 
court  will  not  overturn  It  unless  satisfied  that 
It  Is  wrong.  It  devolves  on  the  party  com- 
plaining to  show  error,  and  to  satisfy  the  ap- 
pellate court  that  the  Judgment)  or  decree 
complained  of  Is  wrong.  Mayor,  etc.,  of  Bev- 
erley T.  AtttM-ney  General,  a  H.  L.  Caa.  310, 
332,  333;  Barman  v.  City  of  Lynchburg,  33 
Grat  37;  Hill  v.  Woodward,  78  Va.  765,  771; 
Broom,  Leg.  Max.  marg.  p.  911. 

The  controversy  here  Is  malMy  over  dis- 
puted items  in  the  controverted  transac- 
tions between  the  parties.  It  is  impracti- 
cable to  discuss  th^  in  detail  In  an  opinion. 
We  have  examined  the  large  record  and  con- 


sidered the  various  errors  assigned  and  nu- 
merous questions  raised  with  all  the  care, 
posdble.  We  have  made  the  examination 
with  the  light  afforded  by  the  rerj  full  oral 
argument  of  the  able  counsel  in  the  case, 
and  had,  besides,  the  benefit  of  their  elabo- 
rate briefs.  We  are  unable  to  say,  after  full 
consideration,  that  the  learaed  Judge  of  the 
circuit  court  erred  in  his  disposition  of  the 
various  exceptions  taken  to  the  respective 
reports  of  Commlaslouer  Fowler  and  in  the 
amount  finally  decreed  to  be  paid  by  John 
J.  -Shipman  to  William  Fletcher. 

Nor  did  the  court  or  in  its  decree  of  Much 
24,  1802,  in  denying  the  motion  of  the  com- 
plainant to  correct  the  decree  February 
27,  1802,  by  chargbig  the  defendant  William 
Fletchw.  with  the  sum  of  93,M2.  It  was 
claimed  that  Commissioner  Fowler  had  tailed 
thrcugh  an  oversight  to  make  such  charge 
against  Fletcher  In  his  report  and  the  mo- 
tion was  based  upon  a  letter  to  this  Wect 
writtm  by  the  commlaslMier  on  Much  6, 
1892,  to  the  homnable  Judge  of  the  circuit 
ceurt  at  the  Ins^oe  of  the  counsel  for  the 
complainant  It  is  to  be  observed  that  the 
decree  which  it  was  attempted  to  correct  was 
a  final  decree,  entered  in  the  cause  on  Feb- 
ruary 27,  18^  and  that  the  letter  was  writ 
ten  and  the  motltm  made  subseqnrat  to  the 
entry  of  the  decree.  Section  3461  of.  the 
Cod^.  undor  whose  provisions  the  motion 
was  made,  was  enacted  for  the  purpose  at 
providing  a  prompt  and  inexpensive  remedy 
for  the  correction  of  errors  by  the  court  that 
made  them.  The  first  part  ot  the  statute 
provides  for  the  correction  by  such  court  of 
any  error  in  a  Judgment  by  default,  or  In  a 
decree  on  a  bill  taken .  tot  confessed,  ren- 
dered or  entered  by  It,  for  which  an  appe- 
late court  might  reverse  it  It  provides  tor 
the  correction  of  mrors  generally.  The  de- 
cree sought  to  be  corrected  here  upon  such 
motion  was  not,  however,  entered  upon  a 
bill  taken  for  confessed,  but  was  entered  in 
a  suit  brought  1^  the  party  seeking  to  make 
the  correction  and  vigorously  d^ended,  and 
it  is  not,  therefore,  within  the  provisions  of 
this  part  ot  the  statute.  By  another  part  of 
the  statute  It  Is  provided  that  "the  court  in 
which  is  rendered  a  Judgment  or  decree,  in 
a  cause  wherdn  there  is  a  declaratkm  or 
pleadii^,  or  In  the  record  of  the  Judgment 
or  decree,  any  mtatake,  miscalculation,  a  mis- 
recital  of  any  name,  sum,  quantity,  or  time, 
when  the  same  is  right  in  any  part  of  the 
rec<wd  or  proceedings,  or  when  th&re  Is  any 
verdict  r^Mot  of  a  commirai<mer,  bond,  or 
other  writing  whereby  such  Judgment  or  de- 
cree may  be  nfdy  amwded,  *  *  *  or,  in 
the  -racatlon  ot  the  court  tn  which  any  such 
Judgment  or  decree  l8<raidered,  the  Judge 
thereof  may,  on  the  motitm  of  any  pexty, 
amend  such  judgment  or  decree  according 
to  the  truth  and  Justice  of  the  case."  It  was 
upon  this  part  of  the  statute  that  the  com- 
plainant relied .  to  mstaln  his  motion.  The 
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anon  wliicb  the  court,  or  the  Jvdee  ttunot 
in  vacation,  la  tha«l>y  anthtnlzed  to  correct 
are  not  all  the  errors  for  which  an  aM)eUate 
court  might  reverse  a  Judgment  or  decree,  as 
Is  provided  In  the  first  part  of  the  statute  In 
regard  to  a  judgment  by  default  or  to  a  de- 
cree upon  a  bill  taken  for  confessed.  The 
particular  pbrasecHogy  of  the  provisions 
classifies  and  limits  than.  It  was  not  In- 
tended to  cover  errors  In  the  reasoning  and 
conclusion  of  tbe  court,  and  to  make  the 
Judge  thereof  an  appellate  tribunal  over  him- 
self, ^e  errors  authorised  to  be  conected 
by  this  particular  provision  are  misprisions 
of  the  cleA  and  what  may  be  termed  clerical 
misprisions  of  the  court  This  has  been  the 
amstmctlon  heretofore  placed  upon  the  stat- 
ute. Compton  T.  Cllne,  5  Grat.  137;  Bent 
T.  Patten,  1  Itand.  (Ya.)  25;  Com.  v.  Wins- 
tons,  6  Rand.  (Va.)  546;  Richardson's  Bx'rs 
T.  Jones,  12  Grat  53;  DIUard's  Adm'r  v.  Dll- 
lard.  77  Va.  820;  S26;  Powdl  v.  Cam.,  11 
Grat  822;  Goolsby  v.  St  John,  25  Grat  168; 
Freem.  Judgm.  |  M.  The  real  ground  of 
the  motion  was,  not  that  there  la  a  mistake 
in  the  decree  as  to  a  mattw  which  is  right  In 
some  part  of  the  record  or  proceedings  In  the 
cause,  or  that  there  la  the  repwt  of  a  com- 
missioner or  other  writing  by  which  the  de- 
cree may  be  safely  amoided,  but  tbat  the. re- 
port Itself  of  the  commlsrioner  and  the  de- 
cree based  thereon  Are  erroneous  in  tbat 
William  Fletcha  Is  not  charged  with  the 
said  sum  of  (3,042.  Tlie  precise  question, 
then,  Is  the  prcprle^  or  Impropriety  of  the 
charge.  Its  determination  reqtilree  an  adju- 
dication by  the  court.  To  add  to  or  to  ex- 
punge from  a  commissioner's  account,  to  al- 
low or  reject  an  Item  In  It,  Is  a  judicial  act 
Whether  the  said  sum  of  mon^  should  be 
charged  to  William  Fletcher  necessitates  the 
reasoning,  deliberation,  and  Judgment  of  the 
court  The  object  of  the  motion,  as  is  thus 
seen,  was  not  to  correct  a  clerical  error,  If  in- 
deed error  there  be,  but  to  obtain  the  adjudi- 
cation by  the  judge  of  a  mattw  upon  which 
his  judgment  bad  not  previously  been  in- 
voked by  an  exception  to  the  report  of  the 
commissioner  or  otherwise.  The  subject  of 
the  motion  was  not,  therefwe,  within  the 
class  of  errors  which  the  statute  empowered 
the  court  or  judge  who  committed  them  to 
correct    The  motion  was  properly  denied. 

The  next  Inquiry  Is,  can  this  court,  upon  the 
appeal  here,  decide  upon  this  matter?  It  Is 
the  general  rule  that  the  report  of  a  commia- 
sloner,  so  far  as  It  Is  not  excepted  to,  is  taken 
or  admitted  to  be  correct  No  exception  was 
taken  to  the  report  of  Gommls^oner  I''owIer 
In  respect  to  the  item  In  controversy.  Wheth- 
er the  said  sum  of  money  should  be  charged 
to  William  Fletcher -or  not  Is  a  matter  which 
might  be  affected  by  extraneous  testimony. 
If  an  exception  had  been  filed  In  the  circuit 
coiut  to  the  report  of  the  commissioner  for 
omitting  to  make  the  charge,  it  might  have 
been  met  by  testimony,  or  otiberwlse  shown 


tbat  It  ought  not  to  be  made.  It  baa  been 
uniformly  held  by  this  court  that  objections 
to  a  decree  for  errors  In  the  report  of  a  com- 
mlBsiomr  not  appearing  on  the  face  of  It 
cannot  avail  here,  unices  founded  on  excep- 
tions taken  to  the  report  in  the  court  below. 
Simmons  v.  Simmons'  Adm'r,  33  Grat  451; 
Bank  V.  Campbdl,  75  Va.  G34;  Peters  v.  Ne- 
ville 26  Grat  549;  Ooffman  v.  Sangsttm,  21 
Grat  263;  Oole  v.  Cole,  28  Grat  365;  Wlm- 
bish  V.  Rawlins'  Ex'r.  76  Ta.  48;  Ashby  v. 
BelU  80  Ta.  811;  Nickels  v.  Kane's  Adm'r, 
82  Va.  309;  McCkimb  v.  Donald's  Adm'r,  Id. 
903,  5  S.  E.  568;  Gralle  v.  Gralle,  84  Va.  198. 
G  S.  B.  12;  Morrison's  Ex'r  v.  Householder's 
Adm'r,  79  Ya.  627;  2  Rob.  Old  Prac.  383.  In 
Peters  v.  Neville,  and  In  Cralle  v.  Cralle.  su- 
pra, It  was  said  that  the  role  applies  both  as 
regards  tbe  principles  and  the  evidence  upon 
which  tbe  report  Is  founded. '  The  only  excep- 
tion to  the  rule  Is  where  the  error  Is  ap- 
parent  upon  the  face  of  the  r^rt  and  may 
not  be  affected  by  extraneous  evidence  The 
question  here  la  not  within  the  eneptloD. 
This  court,  for  these  reasons,  cannot,  nudes- 
its  long  and  well-estabUdied  practice,  con- 
rider  the  particular  matt»  In  contrOTwqr. 
The  decree  appealed  trcm  is  affirmed. 

KBITH»  P.,  not  sitting. 


FLETCHER  V.  SHIPMAN  et  aL* 
(Supreme  Court  of^^^mla  of  Tlrgiaia.  Jons 

Ap^al  from  drcuit  court  of  city  of  Alex- 
andria; James  Keith,  Judge. 

BUI  by  John  J.  Shipman  and  others  agaiiwt 
William  Fletcher  for  an  accounting.  From  the 
decree,  William  Fletcher  appeals.  Affirmed. 

Edmund  Burke,  A.  W.  Armstrong,  Staples  & 
MunfonJ,  and  Moore  &  Son,  for  fmpellant  W. 
Willoaghby  and  John  W.  Danld,  for  appelleea. 

RIELY,  J.  The  appeal  with  this  case  was 
heard  along  with  tbe  appeal  of  John  J.  Sfalp- 
man  in  the  case  of  Shimnan  v.  Fletcher,  and 
with  the  cross  appeal  of  William  Fletcher  m  the 
same  case.  22  S.  B.  468.  Those  appeals  hart 
been  disposed  of  in  the  opiniou  just  delivered  in 
that  case.  The  subject-matter  of  this  suit  and 
of  the  appeal  is  tbe  same  as  that  set  forth  in 
the  petition  of  the'ssid  Fletdier  filed  In  the  case 
of  Shipman  v.  Fletcher  on  April  25,  1881, 
raised  by  his  fifty-fifth  exception  to  the  oririnal 
report  of  Commissioner  John  S.  Fowter  ana 
his  fonrth  ezct^tion  to  the  reformed  report  ^ 
the  said  commissioner  made  in  the  said  cause. 
The  claim  thos  presented 'hy  William  Fletcher 
In  that  suit  was  decided  against  him  by  the 
Judffo  of  the  circuit  court  In  his  decree  therein  in 
vacation,  and  in  the  aforesaid  opinion  we  hare 
afiirmed  his  decision.  The  subject-matter  of 
this  suit  and  of  the  appeal  having  thus  be^i 
finally  determined  in  that  suit  its  farther  con- 
s!d»ation  is  at  an  end;  and  having  been  de- 
termined  adversely  to  tbe  contention  of  the  ap- 

Sellant  the  same  result  must  follow  here.  The 
ecree  of  the  circuit  court  1%  therefore,  affinned. 

KEITH,  P.,  not  ritting. 


1  Reported  by.F.  B.  Klrkpatricl^  Bbq.,  of  the 
I^nchburg  bar. 
s  Behearing  denied. 
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Tbtal  bt  Jckt— Waitbk— Hbariko  on  Rihaxd. 

1  After  a  partr  lua,  in  writiiiK,  waived  a 
trisl  by  jnry  in  a  dvil  action,  be  will  not  be  aft- 
«rw8rdH  beard  to  Bay  that  be  was  denied  the 

2.  Where  a  law  case,  heard  by  the  court 
alone,  was  remanded  by  the  Buprane  court  for 
the  detenninins  of  an  issae  upon  which  there 
vulb  evidence  at  the  former  hearing,  but  which 
wsB  not  passed  npon  by  the  court,  It  was  not  er- 
ror for  uie  trial  conrt  to  consider  that  qnestion 
^ne  and  deny  a  trial  de  novo.  Mclver,  C.  J., 
disBWti. 

3.  In  ntch  case  appellanta  cannot  complain 
that  the  conrt  refnsed  to  bear  any  farther  teatl- 
numy  on  aaid  question,  where,  after  they  re- 

a nested  a  continuance  on-  the  ground  that  addi- 
iomtl  testimony  wonid  be  reqnired,  the  court 
innouBced  that  further  eridence  would  be  re- 
ceived if,  upon  hesring,  it  appeared  to  bim  that 
it  BhotUd  come  in,  but  appellaDta  offwed  no  far- 
ther evidence.    Mclver.  C.  J.,  dissents. 

4.  The  action  of  the  court  in  considering  evi- 
dence given  on  the  former  trial  of  the  case  will 
not  be  reviewed  on  appeal,  where  it  does  not 
appear  that  appellants  rithor  objected  or  con- 
sented thereto.    Mclver,  C-  J.,  aissents. 

5.  Where  I2ie  qneatlon  raised  on  appeal  was 
Dot  presented  to  the  conrt.  It  win  not  be  con- 
tidered. 

6.  The  appellate  court  cannot,  under  the 
confltttntion.  consider  the  effect  of  testimcmy  on 
the  mind  of  tbe  trial  court. 

7.  The  conrt'B  finding  of  fact  wip  not  be  re- 
viewed on  appeal  where  the  case  does  not  con- 
tain all  the  evidence  upon  which  it  was  based. 

8.  The  computabon  of  the  court  on  the 
question  of  damages  will  not  be  disturbed  on 
appeal  If  it  is  iv>iKtaimately  correct 

9;  Under  the  consdtntion  of  1868,  an  insol- 
vent has  the  right  to  convey  away  nis  home- 
Btead.  as  it  is  not  snbject  to  execution  on  credit 
on'  claims. 

10.  The  sale  of  a  homestead  by  an  insolvent 
prior  to  leaving  the  state  is  not  an  abandonment, 
so  as  to  Bubiect  it  to  the  claims  of  the  creditors. 

Annal  from  common  pleas  circuit  court  of 
Abbeville  county;  Ernest  Gary,  Judge. 

BJeetment  by  0.  Anltman  ft  Oo.  against  W. 
B.  Utsey  and  others.  Judgment  for  defend- 
ants A  J.  SaUnas  ft  Sons.  PlidntlffB  appeal. 
AfBrmed. 

Gray  don  &  Graydon,  for  appellants.  Frank 
B.  Gary,  for  rasptrndenta. 

TOWNSEND,  A.  J.  When  the  matters  In- 
volved in  a  former  appeal  in  this  caase  were 
considered,  this  court  discovered  that  the  cir- 
cuit Judge  who  heard  the  cause  in  tbe  court 
bdow  bad  failed  to  pass  upon  the  question 
of  homestead,  which  was  clearly  presented 
In  the  pleading,  and  to  which  Issue  testi- 
mony had  been  offered;  and  that,  if  this 
claim  of  homestead  was  allowed.  It  would 
necessarily  affect  the  other  question  of  dam- 
ages ivTOugbt  to  the  plaintiffs  by  the  defend- 
ante^  withholding  possession  from  them  of  the 
house  and  lot  in  dispute.  Hence  this  court 
remanded  the  cause  **to  tbe  circuit  court  for 
the  purpose  of  bearing  and  determining  the 
qoeitioQ  of  homestead,  and  bow  far  tbe 
amount  of  damages  to  which  the  plaintiffs 
ai9  entitled  may  be  affected  thereby.  This 
T.22&K.no.9— SO 
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will  appear  by  reference  to  O.  Aultman  ft 
Co.  V.  Utsey,  41  S.  a  304, 10  S.  B.  617.  This 
branch  of  the  action  was  called  up  at  the 
regular  June  term,  1894,  of  the  court  of  com- 
mon  pleas  for  Abbeville  county,  in  this  state, 
while  his  honor,  Judg^  Ernest  Gary,  was 
presiding.  The  plaintiffs  sought  a  continu- 
ance upon  the  ground  that  the  case  would 
require  some  testimony.  The  Judgment  of 
the  supreme  court  was  handed  down  on  21st 
April,  18&4,  and  Uie  hearing  of  Judge  Gary 
occurred  some  time  in  the  month  of  June,. 
1894.  It  does  not  appear  from  the  case  that 
any  showing  was  made  before  Judge  Gary 
of  any  facts  upon  which  the  delay  of  plain- 
tiffs* counsel  to  get  ready  for  a  trial  might 
be  excused.  The  presiding  circuit  Judge  in 
effect  ordered  the  trial  to  go  forward-,  and  it 
was  proceeded  with.  The  testimony  offered 
bef (H^e  Judge  Izlar  at  tbe  former  hearing  was 
considered.  The  circuit  Judge  filed  bis  de- 
cree on  25th  June,  1S04,  sustaining  the 
claim  of  defendants  to  the  homestead  of  F. 
M.  Pope,  and  also  reducing  the  Judgment 
of  plaintiffs  for  damages  to  tbe  sum  of 
$233.34.  From  this  decree  the  plaintiffs  now 
appeal  on  14  grounds,  which  will  now  bo 
considered. 

The  third  exception  Imputes  error  to  the 
circuit  Judge  In  hearing  the  cause  over  tbe 
objections  of  the  plaintiffs,  it  being  a  law 
case,  and  the  plaintiffs  having  a  right  of 
trl^l  by  Jury.  It  Is  needless  to  pause  very 
long  in  dismissing  the  ground  of  appeal. 
Unquestionably  the  plaintiffs,  under  our 
laws,  have  a  right  to  a  trial  by  Jtuy.  They 
likewise  had  a  right  to  waive  this  trial  by 
Jury.  This  last  they  did  ,ln  writing,  and 
never  asked  leave  to  rescind  such  agree- 
ment, hence  this  ground  of  appeal  is  unten- 
aUe. 

By  the  thirteenth  exceptlcHi  appellants  in- 
sist that,  the  supreme  court  having  remand- 
ed the  case  for  the  purpose  of  hearing  tbe 
question  of  homestead,  the  plaintiffs  had  a 
right  to  a  bearing  de  novo,  and  that  it  was 
error  In  his  honor  to  bold  otherwise.  It, 
seems  to  us  that  the  appellants  did  not  raise 
any  such  question  b^ore  the  circuit  Judge. 
So  far  as  the  case  shows,  all  that  appellants 
did  was  to  seek  a  continuance  upon  the 
ground  that  tbe  cause  would  require  some 
testimony.  If  they  had  had  the  testimony 
on  hand,  ready  for  use,  they  would  not  have 
needed  to  continue  the  cause;  they  would 
have  been  ready  to  go  to  trial.  If,  without 
reasonable  excuse,  they  bad  neglected  to 
bring  such  testimony  to  the  court  for  use  at 
the  trial,  the  fault  was  theirs,  and  they 
cannot  now  Aevotve  their  responsibility  upon 
the  circuit  Judge.  However,  the '  appellants 
contend  that  they  bad  a  right  to  a  trial  de 
novo.  Let  us  see  what  were  the  surround- 
ings of  these  two  questions  rendered  by  the 
supreme  court  for  a  new  trial  when  Judge 
Gary  took  control  of  the  cause.  The  plead- 
ings read  before  Judge  Gary  and  Judge  Iz- 
lar, respectively,  were  the  same,  and  in  de- 
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fendants*  answer  the  claim  by  them  to  F. 
,M.  Pope's  homestead  was  before  Judge  Izlar, 
but  he  failed  to  pass  upon  the  Issue.  If  he 
had  done  so,  the  supreme  court  would  have 
acted  upon  his  conclusions.  It  was  because 
Judge  Izlar  had  failed,  to  pass  upon  the  tes- 
timony and  the  pleadings  that  claimed  home- 
stead that  this  court  sent  the  cause  back  to 
the  circuit  with  directions  to  try  that  ques- 
tion. To  this  extent  the  Judgment  of  this 
court  was  mandatory.  Qence,  when  the 
cause  was  brought  up  before  Judge  Gary,  he 
instantly  recognized  the  purpose,  and  said 
tlmt  "the  Judgment  of  the  supreme  court  was 
mandatCM7  upon  him  to  decide  the  questlcm 
of  homestead  in  the  case  as  sent  back  to  [by] 
the  supreme  court"  The  attention  of  this 
court  is  called  to  the  additional  language  of 
Judge  Oary:  "But  if,  upon  the  further  bear- 
ing of  the  case,  It  appeared  to  the  court  that 
further  evidence  should  be  received,  the 
court  would  permit  such  evidence  to  come 
in."  It  is  evident  that  the  circuit  Judge  felt 
that  the  Judgment  of  the  supreme  court  re- 
quired that  the  Judge  who  should  pass  upon 
the  question  of  homestead  should  admit  at 
the  hearing  before  him  the  testimony  al- 
ready taken  in  the  case  bearing  upon  and  re- 
lating to  the  question  of  homestead,  and  that 
his  ruling  so  impressed  the  minds  of  appel- 
lants' counsel;  and  upon  this,  no  doubt,  ap- 
pellants' counsel  base  their  contrition  that 
\he  circuit  Jiidge  denied  to  them  the  rigl\t  of 
a  trial  de  novo.  Ordinarily,  in  a  law  case, 
as  diBtinguisbed  from  an  equity  case,  when 
the  supreme  court  ordws  a  new  trial,  such  a 
trial  should  proceed  as  If  no  other  trial  had 
ever  been  had,  subject,  of  course,  to  any  rul- 
ings of  the  supreme  court  In  the  appeal. 
Judge  Gary  recognized  this.  He  read  the 
Judgment  on  the  appeal  and  the  case,  and 
from  these  be  saw  that  what  the  supreme 
court  required  was  that  the  circuit  Judge 
should  pass  upon  the  one  issue.  All  others 
had  been  disposed  of.  Under  the  circum- 
stances of  this  particular  case,  we  do  not 
see  that  the  circuit  Judge  erred,  especially  as 
he  oftered  to  allow  additional  testimony  if, 
during  the  process  of  the  trial,  its  propriety 
was  made  manifest.  No  application  was 
made  therefor.  Again,  it  mnst  be  remem- 
l>ered  that  the  attorneys  for  all  the  parties 
to  the  cause  had  agreed  that  the  circuit 
Judge  should  hear  and  determine  on  the  Is- 
sue without  the  aid  of  a  Jury;  thus  largely 
assimilating  the  hearing  before  the  circuit 
Judge  to  that  of  the  same  officer  sitting  as  a 
chancellor  In  an  equity  cause.  Concerning 
the  last,  this  court,  in  its  recent  decision  in 
the  case  of  Cunningham  v.  Cauthen  (S.  C.)  21 
S.  E.  804,  sustained  this  same  circuit  Judge, 
while  sitting  as  a  chancellor,  when  he  re- 
fused to  hold  it  error  In  a  special  master 
who  declined  to  hear  additional  testimony  as 
fo  a  matter  which,  by  the  Judgment  of  the 
supreme  court,  bad  been  recommitted  with 
instructions  to  apply  testimony  once  offered 
upon  the  question  recommitted  for  coDsIdera- 


tlon.  As  before  remarked.  It  is  the  proper 
practice,  when  a  new  trial  is  ordered  In  a  long 
case  that  the  circuit  Judge  should  enforce  a 
new  trial  de  novo;  but  we  think,  for  the  rea- 
sons already  Indicated,  that  the  circumstan- 
ces of  this  cause  make  It  an  exception  to 
such  general  rale.  This  excepti<Hi  U  orer- 
ruled. 

The  flret  exception  here  presented  by  appel- 
lants imputes  error  to  the  circuit  Judge  in 
holding  that  the  Judgment  of  the  supreme 
court  was  mandatory,  and  that  he  had  ut 
right  to  take  further  testimony.  This  excep- 
tion embodies  two  propositions:-  Ph^  that 
the  Judgment  of  the  supreme  court  was  man- 
datory; and,  second,  tliat  the  circuit  Judge, 
under  the  supreme  court  Judgment,  could  not 
take  other  testimony. '  There  can  be  no  doubt 
that  the  circuit  Judge  properly  construed  the 
Judgment  of  thia  court  as  mandatory  so  far 
as  the  question  of  homestead  was  concerned. 
It  was  mandatory  to  that  extent;  but  appel- 
lants are  mistaken  as  to  the  views  expressed 
by  the  circuit  Judge  on  the  second  propost' 
tion,  for  he  did  not  hold  that  he  would  not 
admit  such  testimony.  In  addition  to  this, 
we  would  call  attention  to  the  fact  that  ap- 
pellants did  not  ofTer  any  additional  testi- 
mony. Counsel  should  recall  this  language  of 
this  court  in  the  case  of  Moore  v.  Railroad 
Co.,  38  S.  C.  38,  16  S.  E.  781.  It  was  there 
announced:  "Now,  It  Is  contended,  and  the 
case  does  disclose,  that  one  of  the  plaintiffs' 
counsel,  as  the  Judge  finished  his  charge, 
arose,  and  was  in  the  act  of  addressing  the 
court,  when  he  was  stopped  by  the  Judge 
with  the  remark:  'I  cannot  hear  any  argu- 
ment, but  if  you  have  any  request—*  At 
these  words  counsel  said,  'I  have  nothing 
more  to  say,  sir.'  It  seems  to  us  counsel 
stopped  too  quickly.  He  ought  to  have  de- 
manded his  right  to  be  heard,— of  course.  In 
courteous  terms,— and  then.  If  the  Judge  re- 
fused to  hear  him,  we  would  have  most  thor- 
oughly considered  his  complaint  We  take  a 
decided  stand  on  counsel's  right  to  be  heard 
In  any  court;  of  course,  subject  to  the  rules 
of  law.  We  can  have  no  sympathy  or  tolera- 
tion for  a  practical  denial  of  the  right  of  liti- 
gants when  the  request  of  his  counsel  to  be 
beard  is  made  to  the  court  (and  refused);  and 
in  Justice  to  the  bench  we  are  satisfied  that 
no  such  attitude  (to  the  bar)  la  ever  occasion- 
ed knowingly.  Still  we  would  be  understood 
in  all  frankness.  If  counsel  had  persisted, 
and  then  the  court  declined  to  make  the  pro- 
posed correction,  we  should  have  unhesitat- 
ingly upheld  the  rights  and  privileges  of  the 
bar."  Appellants  stopped  short  in  the  as- 
sertion of  what  they  conceived  to  be  their 
right,  If  they  have  additional  testimony  to 
offer,  by  not  making  an  actual  tender  of  such 
testimony.  As  the  matter  now  stands,  we 
are  considering  an  abstract  proposition  of  law 
that  lias  no  direct  or  practical  bearing  upon 
the  matter  at  Issue.  The  exception  must  be 
overruled.  Appellants,  by  this  second  excep- 
tion, complain  that  the  circuit  Judge  erred 
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in  considering  erldence  given  In  a  former 
trial  of  the  cause,  without  the  consent  of  the 
plalDtlCF,  said  evidence  having  been  given 
orally  before  Judge  Ixlar,  and  being  no  long- 
er competent  We  must  be  governed  by  the 
case.  It  nowhere  appears  therein  that  appel- 
lants' counsel  made  any  sucb  objection  in  the 
court  below.  Sucb  being  the  condition  of 
things,  it  is  not  competent  for  app^lants  to 
raise  that  question  before  this  court  for  the 
first  time.  This  exception  must  be  overruled. 

The  nest  exception—the  fourtb^reiates  to 
the  effect  of  certain  testimony  upon  the  mind 
of  the  circuit  judge.  We  cannot,  under  the 
constitution,  enter  upon  tbe  consideration  of 
this  matter  In  a  law  cause.  This  exception 
must  be  overruled. 

The  fifth  exception  raises  a  question  that 
does  not  appear  by  the  case  to  have  been 
presented  to  the  circuit  Judge,  nor  passed 
upon  by  him.  It  is  overruled. 

The  sixth  exception  complains  tliat  the  cir- 
cuit judge  erred  In  holding  that  the  property 
In  dispute  was  the  property  of  F.  M.  Pope 
at  tbe  time  be  conveyed  the  same  to  G.  W. 
Conner.  The  testimony  discloses  the  fact 
that  Francis  M.  Pope  occupied  this  bouse 
and  lot  as  a  family  residence  at  the  time  he 
conv^ed  tbe  same— 7th  December,  1887— to 
G.  W.  Conner.  We  refer  to  the  testimony 
of  W.  B.  Utsey.  But  the  case  does  not  pur- 
port to  contain  everything  that  was  before 
tbe  circuit  Jadge.  This  exception  must  be 
overruled. 

The  next  exception— the  seventh— alleges 
that  the  circuit  judge  erred  In  holding  that 
the  amount  of  damages  to  which  plalntlffs- 
(appeliants)  were  entitled  should  be  reduced 
by  one-third  thereof  being  deducted  from  the 
amount  adjudged  by  Judge  Izlar  as  due  by 
defendants  to  plaintiffs  as  damages,  as  the 
only  testimony  looking  to  that  result  was  tliat 
of  the  witness  W^  B.  Utsey,  given  in  a  for- 
mer trial.  The  circuit  judge  Iiad  more  than 
the  testimony  of  Utsey  on  the  matter  here 
complained  of.  It  appeared  from  several 
questions  that  Mrs.  Utsey  paid  Mrs.  Pope,  In 
casli,  $3,250,  for  the  proi>erty.  The  law  al- 
lows $1,000  In  land  as  a  homestead.  This 
last  amount  is  $83  less  than  one-third  of  the 
$3,250  paid  by  Mrs.  Utsey  for  the  property. 
Hatbematlcai  exactness  Is  scarcely  ever  pos- 
sible in  these  matters.  Keamess  in  approxi- 
mation Is  about  the  best  that  can  be  hoped 
for.  Tiie  circuit  judge  lias  striven  to  reach 
this  result,  and  we  are  not  prepared  to  over- 
rule liis  conclusion.  This  exception  must  be 
overruled. 

Appellants*  eighth  exception  Imputes  error 
to  the  circuit  Judge  in  holding  that  tlie  home- 
stead of  F.  M.  Pope  was  ever  conveyed  out 
of  said  Pope,  his  deeds  therefor  having  been 
declared  fraudulent  only  at  the  instance  of 
his  creditors.  He  himself  never  questioned 
said  deeds.  His  creditors  could  only  reach 
sucb  of  his*  property  as  was  liable  to  levy 
and  sale  under  execution  against  him.  His 
homestead  was  never  liable  to  such  execution 


of  bis  creditors  if  their  dalms  originated  aft- 
er 1868,  when  the  constitution  was  adopted 
wherein  such  homestead  was  provided  for 
against  creditors.  Therefore  Pope  had  a  per- 
fect right  to  convey  away  his  homestead 
so  far  as  his  creditors  were  concerned.  This 
exception  must  be  overruled. 

By  the  ninth  exception  the  appellants  raise 
somewhat  the  same  question  presented  in 
tbe  eighth  exception,  by  suggesting  that  a 
deed  set  aside  for  fraud  is  as  though  such 
deed  bad  never  l>een  made,  and,  while  such 
setting  aside  of  the  deed  may  revest  the 
fraudulent  grantor  with  tbe  title  to  his  home- 
stead, it  cannot  be  made  to  so  aid  the  fraud- 
ulent grantee.  A  patient  consideration  of  the 
language  used  atiove  in  disposing  of  the  eighth 
exception  will  show  tliat  this  latter  is  also 
untenable.  By  the  deed  of  Pope  he  has  rend- 
dered  himself  incapable  of  receiving  any  ad- 
vantage from  the  transaction,  for.  If  we  were 
to  hold  otherwise,  be  would  be  receiving  a 
profit  from  his  own  wrong.  Let  thl8>exc^ 
tion  be  overruled. 

Appellants'  twelfth  exception  alleges  tliat 
the  claim  of  homestead.  Is  res  adjudicate,  not 
having  been  set  up  by  Mrs.  Utsey  In  this 
cause,  and  A.  J.  Salinas  &  Sons,  her  privies 
In  estate,  being  bound  by  her  acts  in  the 
cause.  No  such  question  was  presented  to  or 
passed  upon  by  the  circuit  Judg&  It  is  too 
late  to  raise  sucb  question  for  the  first  time 
in  this  court.  This  exception  is  overruled. 

The  eleventh  exception  raises  a  question 
not  considered  by  ,the  circuit  judge,  and  not 
presented  to  him.  It  must,  therefore,  be  over- 
ruled. 

Appellants'  twelfth  exception  alleges  that, 
if  F.  M.  Pope  ever  bad  a  homestead,  he  aban- 
doned it  by  leaving  the  state,  and  it  remains 
for  his  creditors.  Counsel  for  appellants  rely 
upon  the  recent  case  of  Trlmmier  r.  Win- 
smith,  41  S.  C.  100,  19  S.  E.  283,  as  authority 
for  this  proposition.  When  the  two  cases  are 
compared,  it  will  be  seen  how  very  different 
they  are  from  each  other.  In  the  case  at 
bar,  P.  M.  Pope  sold  and  conveyed  his  home- 
stead while  be  was  a  resident  of  this  state, 
and  long  after  such  sate  removed  from  this 
state  to  that  of  Arkansas.  In  Trlmmier  v. 
Winsmlth  the  homestead  was  for  the  life  of 
husband  and  wife.  They  both  were  dead, 
and  there  was  no  Intervening  purchase  of  the 
homestead  when  Trlmmier  enforced  his  judg- 
ment. Besides,  there  were  other  facts  con- 
nected with  that  case  which  rendered  it  very 
different  from  the  case  under  consideration. 
This  exception  Is  therefore  overruled. 

The  last  exception  alleges  tliat  the  cir- 
cuit judge  erred  in  holding  that  the  defend- 
ants acquired  any  right  under  this  mort- 
gage upon  this  house  and  lot,  becaiuie  Judge 
Izlar  held— In  which  ctxiclusion  this  court 
concurred— that  the  sale  of  such  house  and 
lot  by  the  sheriff  as  the  property  of  F.  M. 
Pope  cut  out  all  intervening  liens,  and  there- 
fore the  mortgage  held  by  the  defendants 
was  a  cut-off.   No  such  question  seems  to 
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bftTe  been  presented  to  or  considered  the 
(drcnlt  Judge.  All  tliat  this  court  did  adjudge 
In  the  last  case  before  It  was  subject  to  this 
right  of  defendants  to  hare  their  right  aa  to 
Pope's  homestead  considered,  otherwise  it 
was  a  nugatory  act  to  order  a  new  trial  of 
this  Issue.  This  exception  must  be  oTermled. 

It  la  the  Judgment  of  tbla  court  that  the 
Judgment  of  the  drcnlt  court  be  affirmed. 

POPE.  J.  I  concnr,  but  desire  to  oupha- 
Blze  the  distinctions  pointed  out  by  Judge 
Townsend  existing  between  this  and  other 
law  cases  when  a  new  trial  Is  ordered.  Here 
one  single  Issue  In  a  law  case  Is  remanded  for 
trial  by  the  circuit  Judge,  whereas.  In  other 
law  caaea  the  whole  Judgment  Is  reversed, 
and  a  new  trial  granted.  Of  course,  In  the 
latter  cases,  the  trial  must  be  de  noro.  I 
fear  this  distinction  escaped  the  attention  of 
Chief  Justice  McIVBR. 

UcI'TER,  O.  J.  (dissenting.  Not  being  able 
to  concnr  In  all  of  the  conclusions  reached  by 
the  Honorable  D.  A.  TOWNSEND,  who  sat 
at  the  hearing  of  this  case  In  the  place  of  Mr. 
Justice  GART,  disqualified  by  reason  of  faaT- 
Ing  been  of  counsel  In  the  cause,  I  will  state 
bridly  the  grounds  of  my  dissent  The  flrst. 
second,  and  thirteentb  grounds  of  appeal.  In 
dUterrat  forma.  Impute  error  to  the  circuit 
Judge  In  theCQurse  pursued  by  him  In  thehear^ 
tog  of  the  canae  when  mmt  back  by  the  su- 
preme court.  For  a  proper  understanding  of 
the  questions  presented  by  these  exceptions  It 
la  best  to  state  from  the  record  preclsdy  what 
occurred.  It  seems  that  ftt  the  hearing  of  a 
former  appeal  In  the  cause,  reported  In  19  S. 
E.  617,  as  well  as  In  41  S.  G.  304,  this  court, 
finding  that  his  honor,  Judge  lelar,  from 
whose  Judgment  the  previous  appeal  had  been 
taken,  had  failed  to  decide,  or  even  consldw, 
the  question  of  homestead,  presented  In  the 
pleadings,  sent  the  case  back  to  the  circuit 
court  for  the  purpose  of  having  that  questl(m 
consldwed  and  decided;  the  language  of  this 
court.  In  reference  to  the  question  of  home- 
atead,  being  as  follows:  "It  does  not  appear 
that  this  question  was  considered  by  the  cir- 
cuit Judge,  or  decided  by  him.  Oolalnly  It 
Is  not  mentioned  In  the  decision;  and  there- 
fore It  cannot  be  conald«ed  as  pn^rly  be- 
fore this  court  •  *  *  The  case  must  there- 
fore go  back  to  the  circuit  court  for  the  pur- 
pose of  hearing  and  determining  the  questltm 
ot  homestead,  and  how  far  the  amount  of 
damages  to  which  the  plalntlffa  are  entitled 
may  be  affected  th««by;"  and  Judgmmt  waa 
rendered  accordingly.  From  the  case  as  pre- 
pared for  the  argument  of  the  preaent  appeal 
it  appears  that  when  the  caoae  was  called 
for  trial  "the  plaintiffs'  attorneys  stated  that 
they  were  not  ready  for  trial,  as  the  case 
would  require  some  testimony.  After  hear- 
ing the  Edeadlngs  and  the  Judgmmt  of  the 
anpxttme  court,  the  prealdlng  Judge,  Bmeat 
Gary,  said  that  the  Judgment  of  the  supreme 
oourt  was  mandatory  on  him  to  decide  the 


question  of  homestead  In  the  case  aa  sent 
back  to  [manifestly  a  misprint  for  "by"]  tbe 
supreme  court;  but  It,  uptm  further  hearinjr 
of  the  case.  It  appeared  to  the  court  that  fur- 
ther evidence  should  be  received,  the  court 
would  permit  such  evidence  to  come  In.  No 
Bu<di  evidence  waa  offered  at  the  hearing,  and 
the  cause  was  beard  upon  the  evidence  in 
the  printed  brief.  The  case  then  proceeded 
to  trial  by  reading  the  complaint  and  answer, 
and  the  extracts  from  the  testimony  given  on 
the  former  trial,  which  are  put  In  this  brief." 
It  la  due  to  the  circuit  Judge  that  I  should 
add  that  In  his  order  setting  the  case  for  the 
present  appeal,  after  directing  such  amend- 
ments as  would  make  the  statement  read  as 
above  copied,  the  following  language  Is  used; 
"In  other  words,  the  reason  assigned  lay  the 
plaintiffs'  attom^s  for  a  c<mttnuance  did  not 
appear  to  me  to  be  sufficient  to  grant  the  con- 
tinuance asked  for,  and  in  consequence  I  or* 
dered  tbe  cause  to  proceed  to  trial."  It  aeems 
to  me  from  the  foregoing  statemoit  which  I 
have  endeavored  to  make  as  fully  and  talrly- 
aa  jK>sdble,  that  the  real  question  made  be- 
fore the  circuit  Judge  when  the  case  was 
called  for  trial  was  not  the  ordinary  motion 
for  a  continuance  upon  the  ground  of  the  ab- 
sence  <jt  witnesses,  but  wbetbM'  the  case 
should  be  beard  on  tbe  testimony  previonsly- 
taken  before  Judge  Izlar,  without  the  prlT- 
llege  to  either  party  to  offer  any  additional 
testimony  they,  or  elthw  of  them,  might  ^te- 
sire  to  adduce.  This  Is  aniarent  from  the 
fact  that  the  case  does  not  show  that  any 
formal  motion  for  a  continuance  was  nuide^ 
but  simply  a  statement  made  by  plaintiffs' 
attorneys  that  testimony  would  be  required  in 
the  cause.  In  response  to  this  proposition  the 
circuit  Judge,  after  hearing  the  pleadings  and 
the  Judgment  of  the  supreme  court  said  that 
such  judgment  "was  mandatory  to  him  to  de- 
cide the  question  of  btmisMead  in  the  case  as 
sent  back  to  [by]  the  supreme  court"  That, 
It  seems  to  me,  necessarily  Implies  that  the 
case  was  not  to  be  heard  de  novot  but  upon 
the  record  "as  aeat  back."  Why  tbe  use  oC 
tbe  term  "mandatory"  (for  every  Judgment  of 
the  supreme  court  is  mandatory),  unless  It 
was  to  signify,  by  the  use  of  that  term,  that 
tiie  circuit  Judge  construed  tlie  Judgment  ot 
the  supreme  court  aa  positively  directing  that 
the  circuit  court  should  hear  the  question  re- 
manded, not  de  novo,  but  upon  the  recwd  aa 
sent  back.  This  view  Is  confirmed  by  the 
succeeding  language:  "But  i^  upon  the  fur- 
ther hearing  of  tbe  cas^  it  appeared  to  the 
oourt  that  further  evidence  should  be  re- 
ceived, the  court  would  pramit  such  evidence 
to  come  in."  Tbla  luignage  plainly  implied 
that  the  ruling  was  that  the  case  should  be 
heard  upon  the  testimony  prerloosly  talnai^ 
unless  it  should  appear  to  the  comt-Hkot  on* 
less  It  sliould  be  desired  by  either  party— that 
further  evidence  was  necessary,  In  which 
event  sach  evidence  would  be  received.  But, 
as  the  case  does  not  show  that  the  circuit 
Judge  gave  any  Indication  that  fnrtbw  evl- 
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(lence  appeared  to  him  to  be  necessair,  tbe 
attorn^B  for  plaintiffs  are  not  to  be  regarded 
as  la  any  default  In  falling  to  cffer  any  fur- 
tbec  eTtdenee.  Indeed,  after  the  ruling  abore 
stated.  If  tbey  had  attempted  to  otTer  further 
evidence,  their  condltloD  might  hare  been  re- 
garded as  at  least  bordering  on  contempt  In 
disregarding  such  rollng. 

The  next  Inquiry  Is  whether  there  wag  Hny 
oTor  In  snch  ruling.  The  well-settled  rule, 
as  I  understand  It,  la  that  when  a  Judgment 
of  the  circuit  court  Is  reversed,  either  In  whole 
or  In  part.  In  a  law  case,  and  a  new  trial 
ordered  of  the  whole  case  or  the  part  reversed, 
snch  new  trial  must  be  conducted  Just  as  if 
There  had  been  no  previous  trial;  and  hence 
the  testimony  as  taken  down  at  the  former 
trial  cannot  be  used,  exc^t  by  consent  on  the 
new  trial,  and  that  the  parties  are  at  liberty 
to  Introduce  any  additional  competent  testi- 
mony uxKtn  such  new  trial  that  tbey.  or  either ' 
of  them,  may  desire  to  offer,  though  testimony 
which  has*  been  taken  by  commission,  and 
used  at  the  tormer  trial,  may  be  again  offered 
upon  the  new  trial.  See  16  Am.  &  Eng.  Enc. 
liaw,  p.  676,  and  the  cases  there  cited;  Wal- 
ton V.  Bostick,  1  Brev.  162;  Pulaski  v.  Ward, 
2  Rich.  Law,  119;  and  Hoeford  v.  Wynn,  26 
S.  0.  130,  1  S.  E.  497.  Now  as.  In  this  case, 
the  judgment  of  Judge  Izlar,  In  so  far  as  the 
question  of  homestead  was  concerned,  was  re- 
versed, and  the  case  remanded  to  tbe  circuit 
court  for  the  purpcNse  of  having  that  questl(Hi 
considered  and  decided,  a  new  trial  of  that 
issue  was  ordered,  which,  under  the  rule 
ahove  stated,  should  have  t>een  conducted  Just 
as  If  there  had  been  no  former  trial;  and 
hence  there  was  error  in  practically  denying 
the  legal  right  of  the  plaintiffs  to  offer  any 
twtlmony  upon  that  Issue  which  they  might 
desire  to  offer,  and  In  considering  and  decid- 
ing that  issue  upon  the  testimony  previously 
taken  before  Judge  Izlar;  for.  In  my  Judg- 
ment, the  testimony  i,revlously  taken  was  not . 
sdmisslble,  except  by  consent,  and  of  such 
consent  I  find  no  evidence  In  the  record.  True, 
it  does  not  appear  that  any  objection  was 
formally  interposed  by  counsel  for  plaintiffs 
when  it  was  offered  In  the  form  of  the  notes 
of  testimony  taken  at  the  former  trial,  but, 
tmder  the  ruling  made  at  the  outset  of  the 
trial,  as  I  understand  it,  and  as  counsel  for 
plaintiffs  evidently  understood  It,  such  an  ob- 
jection would  have  been  not  only  fruitless,  but 
slso  In  open  disregard  of  such  ruling.  In  the 
case  of  Cunningham  v.  Cauthen  (S.  C.)  21  S. 

800,  which  has  been  cited  to  show  that  the 
ch-cnlt  Judge  was  Justified  In  declining  to 
hear  additional  testimony.  Is  not  in  point.  In 
that  case,  which  was  a  case  in  equity,  and 
not  a  case  at  law,  as  this  is,  the  referee  had- 
eharsed  the  administrator  with  the  premium 
on  sold  on  the  amount  of  all  the  notes  taken  at 
a  Bale  made  by  him,  simply  because  the  ad- 
vMisement  of  the  asle  stated  that  such  notes 
Khonld  be  payable  in  gold  or  Its  equivalent; 
3nd  this  court.  In  Its  former  decision  (41  S.  C, 
iit  page  304,  19  S.  B.  '317),  beld  that  this  was 


error,  and  that  the  administrator  should  be 
charged  only  where  it  appeared  that  the  pre* 
mlum  had  been  collected  by  him,  and  the  case 
was  sent  back  simply  fw  the  correction  of 
this  error.  Tbe  referee,  construing  the  deci- 
sion of  _ the  supreme  court  to  be  a  direction  to 
reform' the  account  previously  stated  in  ac- 
cordance with  the  views  of  that  court,  de- 
clined to  bear  further  evidence  upon  the  sub- 
ject; and  upon  the  second  appeal  the  position 
was  taken  that  the  referee  had  erred  In  de- 
clining to  receive  further  testimony,  and  this 
court,  In  disposing  of  the  second  appeal,  after 
stating  the  question,  used  the  following  lan- 
guage, which  may  be  found  in  21  S.  E..  at 
page  805:  "When  the  plaintiffs  applied  to 
the  referee  to  be  allowed  to  introduce  a  new 
and  additional  testimony,  tbe  referee  declined 
to  hear  it,  and  now  this  refuel  is  assailed  as 
erroneous.  In  cases  where  new  trials  are  or- 
dered, of  course  such  trials  are  de  novo.  But 
In  a  cause  in  equity,  ^here  the  testimony  on 
all  the  Issues  has  been  fully  taken  and  re- 
ported to  tbe  court  by  the  very  referee  to 
whom  the  duty  is  confided  of  correcting  a 
few  among  the  many  of  his  former  conclu- 
sions, it  does  not  seem  that  additional  testi- 
mony could  be  admitted  without  the  usual  In- 
cidents to  new  testimony,  namely,  first  ques- 
tions, etc.  We  might  have  been  mwe  explicit 
in  our  former  Judgment,  but,  as  it  is,  we 
think  the  referee  correctly  construed  our  de- 
cision. We  did  not  mean  thereby  to  open 
afresh  all  these  matters."  It  is  manifest  that 
in  the  case  of  Cunningham  r.  Cauthen  this 
court  based  its  decision  upon  tbe  ground  that 
under  a  proper  construction  of  the  touner  de- 
cision of  this  couri  It  was  not  Intended  to  open 
afresh  any  of  the  Issues  In  the  case,  but  that 
tbe  referee  should  simply  refra-m  the  account 
in  the  single  particular  Indicated.  But  the 
present  is  a  very  different  case.  Here  the 
circuit  court  has  failed  altogether  to  decide 
one  of  the  material  Issues  In  the  case,  and 
hence  a  new  trial  of  that  Issue  was  rendered 
absolutely  necessary,  and  was  ordered.  Upon 
^ell- settled  doctrine,  such  new  trial  should 
have  been  de  novo,  and  hence  either  party 
had  the  legal  righttooffer  any  teistlmony.other- 
wise  competent  that  might  be  desired;  and 
such  legal  right  could  not  be  made  to  depend 
upon  whether  "it  appeared  to  the  court  that 
further  evidence  should  be  received."  And 
furthermore,  upon  such  new  trial,  the  notes 
of  testimony  taken  before  Judge  Izlar  were 
not  admissible,  except  by  consent,  and  It  does 
not  seem  to  me  that  It  can  properly  be  con- 
sidered that  there  was  any  such  consent  on 
the  part  of  the  plaintiffs.  It  seems  to  me, 
therefore,  that  the  Judgment  appealed  from 
should  be  reversed,  and  the  case  remanded  to 
the  circuit  court  for  a  new  trial,  upon  which 
either  party  may  be  at  liberty  to  offer  any 
testimony  otherwise  competent  upon  tbe  issue 
which  was  sent  back  to  be  considered  and  de- 
cided by  the  circuit  court. 

Under  this  view  of  the  case  it  certainly  is 
not  neces8ai7,  and  would  scarcely  be  proper, 


Digitized  by  Google 


470 


SOUTHEASTERN  REPORTER,  VoL  22. 


<a  a 


for  me  to  consider  any  of  the  points  raised  by 
the  grounds  of  appeal  going  to  tbe  merits  of 
tbe  case,  for,  according  to  my  view,  such 
points  are  not  now  prop«-ly  before  tbis  court 

(M 6.  cm) 

BENJAMIN  T.  DRAFTS  et  al. 
(Snpreme  Court  of  Sontli  Carolina.  July  20, 

I^RBOLOSDRB   OP  HORTOA.01  —  ObDBR  OT  SaLS — 
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1.  In  a  Bnit  to  foreclose  a  mortgage  the  only 
Issues  raised  were  between  the  defendants,  the 
defenses  to  plaintiff's  mortgage  having  been 
abandoned.  Before  the  referee  who  was  ap- 
pointed for  that  purpose  had  finished  taking  tes- 
timony on  the  contention  between  the  defend- 
ants, the  coprt  made  an  order  directing  that 
plaintilFfl  mortgage  be  foreclosed  and  the  prop- 
erty be  sold.  Plaintiff  and  tbe  mortgagor  stip- 
ulated for  a  pos^Hmement  of  the  sale,  without 
objection  to  tfio  order.  ifeM,  that  the  court  hod 
jurisdiction  to  make  the  order,  first,  because 
plaintiff's  right  of  foreclosure  was  unaffected  by 
the  result  of  the  referee's  report,  and,  second, 
l>ecau8e  tbe  legaUtr  of  the  wder  was  recognised 
by  the  mortgagor  ui  ha  stipolatlon  to  pos^wne 
the  s&le. 

2.  The  burden  of  proof  being  on  tiie  maker 
to  show  tliat  he  executed  the  notes  and  mortgage 
imder  doress,  evidence  that  the  mortgagor,  In  a 
prior  action,  resisted  a  creditor's  effort  to  hare 
the  mortgage  set  aside  for  fraud,  and  did  not 
then  allege  duress;  that  the  mortgagor  asserted 
that  tbe  duress  cootioued  until  and  during  that 
trial,  and  that  she  and  her  adult  children  were 
led  to  commit  perjury  thereby ;  that  the  mortga< 
gor,  living  witn  a  crown  son,  bad  every  access 
to  the  agencies  of  Uw.  and  that  the  parties  al- 
leged to  have  exercised  the  dnrees  were  her 
daughter  and  b^  daughter's  husband;  that  no 
violence  was  attempted,  that  the  words  used 
were  of  a  dnbiOus  character,  and  that  tbe  mort- 
gagees never  attempted  to  enforce  their  mortga- 
ges until  they  were  obliged  to  by  the  foreclosure 
of  a  prior  mortgage;  and  that  there  was  a  fraud-  j 
ulent  agreement  to  deprive  the  mortgagees  of 
their  mortgage  lien, — is  sufficient  to  sustain  the 
court's  finding  ttiat  there  was  no  duress  in  the 
execution  of  the  mortgage. 

Appeal  from  common  plMB  circuit  coort  of 
Lexington  county;  W.  G.  Benet,  Judge. 

Action  by  Harriet  J.  Boojamln  against 
Sarah  Drafts  and  others.  From  the  decree 
ttiereln  rendered,  Sarah  Drafts  appeals.  Af-' 
firmed. 

By  order  of  tbe  supreme  court  the  issues 
raised  in  the  cause  were  submitted  to  a  ref- 
eree (J.  Brooks  Wtngard)  who  reported  as 

■■The  above-oitltled  case  comes  bef<Hre  me 
as  special  refieree  to  hear  and  determine  all 
the  Issues  of  law  and  fact  In  the  above  ac- 
tion* under  an  order  of  reference  paased  by 
the  supreme  court  of  date  4tfa  of  January, 
1889.  Under  the  antbnlty  granted  by  said 
order  of  refo-enoe,  I  hare  on  Tarious  occa- 
sions, to  whldi  reference  Is  made  In  the 
volume  of  testtmony,  held  references  and 
taken  the  testimony  in  ttie  case,— all  of  whidi 
is  herewith  respectfully  submitted  to  this 
court  The  volume  ot  testimony  herein  will 
disclose  the  presence  of  rarlons  attomeTs 
gnged  In  the  case,  at  and  during  the  refer- 
«ices,  for' the  purpose  ot  taking  testimony 
and  argument  This  action  was  commenced 


by  the  plaintiff,  Harriet  J.  Benjamin,  as  as- 
signee of  Meetze  and  Muller,  partnras  under 
the  name  and  style  of  Meetxe  &  MuUtf,  pray- 
ing for  the  foreclosure  of  a  certain  mortgage 
executed  by  Sarah  Drafts  to  said  Meetse  & 
Miillar,  and  dated  the  1st  day  of  January, 
1886,  and  tm  tbe  sum  of  fSOO,  payable  12 
mmths  aftar  Its  date,  witii  Intmst  from 
date  at  10  per  cent  per  annum.  Tbe  com- 
plaint, at  paragraph  S,  alleges  *that  Mrs.  P0II7 
C  Meetze,  a  defendant  here,  has  also  a  mort* 
gage  on  said  tract  of  land,  ot  anterior  date  to 
the  date  of  the  mortgage  of  this  plsintlfl;  but 
ttie  said  Polly  0.  Meetse,  undo:  her  hand  and 
seal,on  tbe  said  1st  day  of  January,  A.  D.  1886, 
Indorsed  oa  tiie  nuvt«age  of  the  plaintiff, 
ber^n  sued  on,  her  assent  tiiat  her  mortgage 
should  be  a  prtor  lien  to  hen,  to  secure  the 
said  bond  of  $600  and  Interest  thereon;  and 
the  plaintiff  Is  hifonned  that  WUllam  J.  Ass- 
mann  daims  snne  Interest  In  said  land.' 
Each  of  the  defendants,  through  th^  re- 
qiectlTe  atbffneys,  filed  separate  answvs  to 
tiie  cmnplaint  harelo.  Tbe  defendant  Sarah 
Drafts,  by  her  answer,  admits  the  execution 
of  plaintiff's  mortgage;  but^  with  respect  to 
the  Polly  C  Heetn  note.aiid  mortgage,  re- 
tetreA  to  in  plaintiff's  complaint,  this  defend- 
ant, by  her  answer,  all^:e8  that  she  admlte 
making  the  mortgage  to  Polly  G.  Meetae  men- 
tioned in  said  paragraph,  but  that  the  said 
mortgage  was  obtained  tbe  said  Polly  C. 
Meetze  from  this  defendant  by  duress  and 
imposition  of  and  uptm  tbis  dtfendant  by  the 
said  Fcdly  C.  Meetse  and  her  husband,  Wal- 
ter S.  Meetze,  In  that  they  threatened,  abused, 
and -Importuned  her,  alternately,  with  force, 
and  with  tbe  promise  that  the  encution  <tf 
tbe  said  mortgage  would  not  be  Injurious  to 
her,  but  that  it  would  be  hereafter  destn^ed 
or  not  enforced;  that  the  reason  of  such  con- 
duct on  the  part  of  said  Polly  O.  Meetse  and 
Walter  S.  Meetze,  who  are  her  daughter  and 
.s<«i-in-law,  was  that,  some  time  during  the 
year  1881,  the  hdrs  oi  William  Fort,  de- 
ceased, were  about  to  commence  proceedings 
against  the  defendant^  and  the  said  Walter 
S.  Meetse  claimed  to  be  appr^enslve  that 
tills  defendant  would  be  unsuccessful  in  said 
proceeding,  and  that  the  defendant's  children 
would  receive  noQilng;  but  the  defendant 
now  believes  that  it  was  only  a  pretension, 
to  get  possession  of  this  defendant's  property 
tx  his  wife,  Polly  0.  Meetze;  that  defendant 
was  miwlUIng  to  execute  such  mortgage  or 
enter  Into  any  such  transaction,  but  the  said 
Walter  S.  Meetze  and  his  wife  so  abused  her 
and  threatmed  her  with  bodily  barm,  by  rea- 
son whereof,  and  through  fear  and  appr^en- 
slon  thereof,  the  d^endant  execoted  said 
-mcntgage,  as  also  by  reastm  of  their  prwolse 
that  said  mortgage  wonld  not  lie  enforced; 
that  the  said  Polly  C  Meetze  and  Walter  8. 
Meetze  c<Hnpelled  this  defendant  to  execute 
said  instrumrat  for  the  purpose  of  defeatli^ 
tbe  claim  of  the  said  William  Ftnt.  deceased, 
of  defrauding  creditors  and  at  tbe  same  time 
of  obtaining  and  getting  into  tbdr  posses- 
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^on  the  prc^rty  of  this  defendant;  that  the 
said  mortgage  Is  without  any  consideration 
whatever,  and  the  consideration  therein  ex- 
pressed and  In  said  notes  was  only  colorable 
aad  pretensive;  that,  since  the  execution  of 
said  mortgage  and  notes,  this  defendant  has, 
until  lately,  been  under  the  Influence  and  con- 
trol of  the  said  Folly  C.  and  her  husband,  and 
tias  been  forced  and  compelled  to  abide  by 
said  mortgage;  that  the  defendant  has  no 
knowledge  of  any  claims  that  William  J.  Ass- 
inann  has  In  said  bonds,  as  alleged  in  said  . 
paragraph,  and  therefore  denies  the  same; 
bQt,  If  said  claim  arise  from  or  under  said 
mortgage,  she  alleges  tlmt  the  said  Assnumn 
bad  full  notice  and  knowledge  that  the  said  ' 
mortgage  was  without  conBideratl<m,  and  In- 
tended to  defeat  and  defraud  the  defendant's 
creditors.'  This  defendant,  on  account  <^ 
this  allegation  In  her  answer,  prays  that  the 
notes  and  mortgage  executed  to  PoUy  C. 
Ueetze  be  adjudged  null  and  void,  and  de- 
livered up  and  canceled.  The  defendants  P<rt- 
ly  C.  Meetze  and  William  J.  Assmann  each 
filed  a  separate  answer  to  the  complaint,  ad- 
mitting the  all^atlons  contained  therein, 
and,  further  answering,  allege  that  the  notes 
and  mortgage  executed  by  Sarah  Drafts  to 
PoUy  G.  Meetze  for  $1,800  In  the  aggregate 
were  valid,  and  that  said  sum  of  $1,800,  with 
interest  according  to  the  notes,  which  said 
mortgage  secured,  was  Justly  due  the  said 
Polly  C.  Meetze;  and  that  the  court  of  com- 
mon pleas  for  Lexington  county,  In  the  case 
of  H.  Arthur  Fort  et  al.  v.  Sarah  Drafts  and 
Polly  G.  Meetze,  In  Its  decision  dated  the 
27th  day  of  February,  A.  D.  1884,  had  sol- 
emnly adjudged  and  decreed  'that  the  said 
mortgage  of  Sarah  Drafts  to  PoUy  C.  Meetze, 
this  defendant,  Is  valid,  for  valuable  consld- 
enttdon,  and  without  taint  of  fraud,  and  that 
the  same  was  held  by  this  defendant  as  an 
Innocent  creditor  without  notice.' 

"The  sole  issues  raised  by  the  answers 
herds  are  confined  to  the  defendants;  and, 
briefly  stated,  it  is  as  to  whether  duress,  im- 
position, oppression,  and  undue  and  improp- 
er InQuence  were  exercised  upon  the  defend- 
ant Sarah  Drafts  by  Polly  G.  Meetze  and  her 
husband,  Walter  S.  Meetze,  In  compelling 
the  said  Sarah  Drafts  to  execute  and  deliver 
the  said  Polly  O.  Meetze  the  notes  and  mort- 
gage to  secure  the  sum  mentioned  and  de- 
scribed In  the  pleadings  herein,  and  whether 
or  not  the  said  Sarah  Drafts  was  forced  and 
compelled  to  abide  by  said  notes  and  mort- 
gage until  the  time  stated  in  the  answers. 
The  defendant  Polly  C.  Meetze  and  Wm.  J. 
Assmann,  by  their  answer,  rely  upon  a  plea 
of  res  adjudlcala,  claimiug  the  defendant 
Samh  Drafts  is  concluded  from  attacking  the 
validity  of  the  notes  and  mortgage  given  by 
her  to  Polly  G.  Meetze,  as  having  been  deter- 
mined by  this  court  -n  the  case  of  H.  Arthur 
Fort  et  al.  v.  Sarah  Drafts  and  Polly  C. 
Meetze,  as  alrave  referred  to.  The  record  in 
that  case,  of  Fort  et  al.  v.  Sarah  Drafts  et 
al.,  hua  been  Introduced  in  evidence  In  this 
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case,  and  shows  that  no  question  of  duress, 
Imposition,  oppression,  or  Improper  and  un- 
due Influence  practiced  by  Walter  S.  and  Pol- 
ly G.  Meetze  upon  Sarah  Drafts  was  either 
raised  by  the  pleadings  or  passed  upon  by  the 
court  The  plaintiff  here  alleges  fraud  and 
collusion  against  the  defendants  Sarah 
Drafts  and  Polly  G.  Meetze  In  executing  the 
notes  and  mortgage  for  the  purpme  of  de- 
feating the  plaintiff's  claim.  The  Issue  now 
and  here  is  of  quite  a  different  character, 
and  to  determine  which  recourse  must  be 
had  to  the  testimony  herein.  I  now  come  to 
the  very  important  inquiry,  was  there  an  ex- 
ercise of  duress,  Imposltlcm,  oppression.  Im- 
proper and  undue  Influence,  upon  the  defend- 
ant Sarah  Drafts  by  her  codefendant  Polly 
G.  Meetze  and  her  husband,  Walter  S. 
Meetze,  at  and  during  the  execution  and  ex- 
istence of  the  notes  and  mortgage  which 
constitute  the  subject  of  this  controversy? 
The  settlement  of  this  question  will,  in  my 
judgment,  very  much  abridge  the  Investiga- 
tion of  this  case.  The  testimony  shows  that 
Mrs.  Drafts  Is  an  elderly  widow  woman,  In 
feeble  health,  and,  at  the  time,  and  piita 
thereto,  of  the  execution  of  the  notes  and 
mortgage  to  Polly  G.  Meetze,  had  no  one 
with  whom  she  could  confer  and  counsel 
about  business  matters,  except  her  daughter 
Polly  C.  Meetze  and  her  husband,  Walter  S. 
Meetze,  who  were  residing  on  the  premises 
of  the  said  Sarah  Drafts.  In  questions  of 
the  kind  now  before  the  court,  regard  must 
be  bad  to  age,  sex,  condition,  ajid  circum- 
stances, since  the  degree  of  fear  which  would 
be  insufficlmt  to  influence  a  man  in  the 
prime  of  life  and  of  hm>ic  mold  might  be 
regarded  amply  sufficient  in  respect  to  a 
woman  or  a  man  In  the  decline  of  life.  The 
testimony  Is  ample  enough  to  show  that  Pol- 
ly G.  Meetze  and  Walter  S.  Meetze  and  Mrs. 
Sarah  Speights,  the  sister  of  Mrs.  Polly 
Meetze,  were  all  exceedingly  anxious  to  have 
the  Fort  claim  defeated;  and,  to  the  end  that 
such  purpose  should  prevail  and  the  prop- 
erty be  left  to  their  enjoyment,  the  said  Pol- 
ly C.  Meetze  and  Walter  S.  Meetze  so  be- 
sought, counseled,  urged,  Importuned,  and 
threatened  the  said  Sarah  Drafts  as  to  griev- 
ously Impose  upon  her,  and  thereby  exercise 
a  controlling  influence  over  her  character  and 
conduct,  depriving  her  of  the  free  and  un- 
trammeled  exercise  of  her  wilt.  Mrs.  Sarah 
Drafts,  In  her  testimony  In  this  case.  Is  un- 
equivocal In  declaring  that  she  wa^  living  in 
constant  fear  and  dread  of  Walter  S.  Meetze; 
that  she  had  been  afraid  of  bim  ever  since 
he  had  been  in  her  family;  and  that  she  was 
afraid  of  her  daughter  Polly,  whom  she  char- 
acterized as  being  'not  a  bit  better  than  he 
was.'  In  her  testimony  here,  Mra.  Drafts 
explains  bow  she  was  forced  by  Polly  C. 
Meetze  and  Walter  S.  Meetze  to  testify,  be- 
fore William  J.  Assmann,  Esq.,  In  the  case 
of  Fort  et  al.  t.  Drafts  et  al.,  as  to  the 
validity  of  the  Polly  C.  Meetze  notes  and 
mortgage.   This  Is  corroborated  by  several 
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otber  wltneesea.  I  scarcely  need  to  state 
here  that  at  ooe  of  the  references  I  was  hold- 
lug  in  this  case  the  conduct  of  Walter  8. 
Meetze  towards  a  witness  on  the  stand  was 
such  as  to  Impose  the  conviction  upon  me 
tjiat  he  was  entirely  capable  of  exercising 
duress  and  Imposition  and  expression  uptHi 
any  one  who  might  be  so  unfortunate  as  to 
fall  within  hla  grasp.  I  am  satisfied  that 
the  notes  and  mortgage  were  executed  on  the 
same  date,  to  wit,  the  8th  day  of  September, 
A,  D.  1881,  and  are  without  consideration. 
From  a  careful  consideration  of  all  the  testi- 
mony In  thla  case  I  am  satisfied  that  Walter 
S.  Meetze  and  Polly  O.  Meetze  did  obtain,  by 
dnress.  Imposition,  and  oppression  exercised 
upon  her,  the  execution  by  Sarah  Drafts  of 
the  notes  and  mortgage  which  constitute  the 
subject-matter  of  the  controversy  herein; 
and,  by  the  same  agencies,  the  said  Sarah 
Drafts  was  forced  to  submit  to  and  abide  by 
said  notes  and  mortgage  until  the  opportuni- 
ty for  getting  relief  was  afforded  by  the  In- 
stitution of  this  suit  So  far  as  the  rights 
of  the  plaintiff  herein  are  concerned,  I,  as 
referee,  am  relieved  from  making  any  con- 
clnsi<»i,  since  the  court  has  granted  the  plain- 
tiff the  order  of  foreclosure  and  sale  In  satis- 
faction of  said  mortgage. 

"My  conclusions  of  fact  are:  (1)  That  the 
defendant  Polly  C.  Meetxe  and  her  husband, 
Walter  S.  Meetze,  obtained  the  notes  and 
mortgage  In  controversy  by  the  exercise  of 
duress,  oppression.  Imposition,  and  Improper 
and  undue  Infiuenee  upon  the  said  Sarah 
Drafts,  and  compelled  her  to  abide  by  the 
said  notes  and  mortgage  until  about  the  time 
of  the  commencement  of  thla  action.  02) 
That  said  Walter  S.  Meetze  and  Folly  C. 
Meetze,  by  the  cimtlnued  use  of  duress^  op- 
pressloq.  Imposition,  and  improper  infiuenee, 
compelled  the  defendant  Sarah  Drafts  to  tes- 
tify as  to  the  validity  of  the  notes  and  mort- 
gage before  William  J.  As8mann,Esq.,as  ref- 
eree In  the  case  of  Fort  et  al.  v.  Sarah 
Drafts  and  Polly  C.  Meetze.  (3)  That,  for 
some  time  previous  to  the  execution  of  said 
notes  and  mortgage,  and  until  about  the  time 
of  the  ctHumencement  of  this  action,  Mrs. 
Sarah  Drafts  was  under  the  Influence  and 
control  of  the  said  Walter  S.  and  Polly  O. 
Meetze.  (4)  That  said  notes  and  mortgage 
are  without  any  consideration  whatsoever. 
io)  That  the  pleadings  in  the  case  of  H.  Ar- 
thur Fort  et  al.  v.  Sarah  Drafts  and  Polly 
C.  Meetze  did  not  raise  an  Issue  of  duress, 
oppression,  imposition,  or  undue  Influence,  and 
were  not  passed  upon  by  the  Judgment  pro- 
nounced In  that  case.  (6)  That  the  Interest 
claimed  by  said  William  J.  Assraann  In  said 
mortgage  was  purchased  subsequent  to  the 
maturity  of  said  notes  and  mortgage,  and 
the  testimony  shows  that  he  was  not  a  por- 
chaser  for  valuable  consideration  without  no- 
tice. (7)  That  the  interest  claimed  by  the 
Carolina  National  Bank  In  said  mortgage  was 
purchased  after  Its  maturity,  and  subsequent 
to  the  filing  of  the  pleadlnga  in  this  case. 


&)  That  the  defendants  Sarah. Drafts  and 
Polly  O.  Meetze  are  not  In  pari  delicto. 

"Concluslona  of  Law:  (1)  That,  as  the 
no^  and  mortgage  from  Sarah  Drafts  to 
Polly  O.  Meetze  were  obtained  by  duress,  op- 
presslon,  imposition,  and  undue  Influence,  and 
as  the  defendants  Sarah  Drafts  and  Polly 
G.  Meetze  are  not  In  pari  delicto,  the  defend- 
ant Sarah  Drafts  Is  entitled  to  have  said 
notes  and  mortgage  surrendered  up  and  can- 
celed, and  I  BO  recommend.  (2)  It  having 
been  established  that  tbe  notes  and  mort- 
gage of  Sarah  Drafts  to  Polly  G.  Meetze  are 
illegal  and  void,  and  are  without  consldera- 
tlOD,  Polly  C.  Meetze  is  not  entitled  to  a  fore- 
closure of  said  mortgage,  since  courts  of 
equity  wlU  not  aid  the  enforcement  of  ille- 
gal contracts.  (3)  That  the  defendant  Wil- 
liam J,  Assmann,  having  purchased  an  Inter- 
est in  said  mortgage  after  Its  maturity,  can 
occupy  no  higher  position  than  the  original 
mortgagee.  (4)  That  the  interest  claimed  in 
the  Carolina  National  Bank  was  purchased 
after  the  filing  of.  the  pleadings  In  this  ac- 
tion and  must  stand  or  tail  only  as  the  mort- 
gage itself  is  sustained  or  defeated. 

"I  have  arrived  at  the  foregoing  conclusions 
attee  a  careful  consideration  of  the  wbote 
case,  together  with  the  argument  and  author- 
ities submitted  thereon.  The  counsel  for  Mra 
Polly  C  Meetze  appeared  at  the  time  set  for 
the  argument,  but  declined  to  argue  the  case 
further  than  to  submit  a  few  propositions  of 
law,  without  any  authoritr  to  support  the 
same  when  requested  to  do  sa  The  pn^iosl- 
tiona  are  filed  with  the  record  of  the  case 
June  1,  1894.  I  recommend  that  the  notes 
and  mortgage  given  by  Sarah  Drafts  to  Pol- 
ly G.  Meetze  be  delivered  up  and  canceled, 
and  that  the  costs  of  this  proceeding  be  paid 
out  of  the  cash  portion  of  the  proceeds  of  the 
sale  heretofore  ordered  by  his  honor,  T.  B. 
Fraser,  and  dated  37tb  day.  ot  F^Kuary,  A. 
D.  1894." 

Upon  the  submission  of  said  report  the 
trial  court  rendered  the  following  decree: 

"By  consent  of  all  the  parties  to  this  actltm 
the  cause  was  heard  by  me  at  my  chambers 
in  the  city  of  Golumbia.  It  Is  an  acUon  for 
the  foreclosure  of  a  bond  and  mortgage  exe- 
cuted and  ddlvered  by  the  defendant  Sarah 
Drafts  to  Messrs.  Meetze  &  Muller  on  tbe  1st 
of  January,  1886^  and  by  them  assigned  to  tbe 
plaintiff  herein.  Tbe  answer  of  Sarah-  Drafts 
raised  certain  Issues  between  her  and  the 
said  plaintiff,  which,  however,  have  been 
eliminated  by  the  decree  heretofore  filed  or- 
dering a  foreclosure  and  sale  of  the  land  cov- 
ered by  said  mortgage.  But  Important  Is- 
sues vrere  left  to  be  passed  upon,  which  arise 
between  the  defendant  Sarab  Drafts,  on  tbe 
one  hand,  and  her  codefendants  Polly  C. 
Meetze  and  William  J.  Assmann,  on  the 
other.  The  cause  was  heard  by  me  on  ex- 
ceptions to  the  report  of  the  referee  to  whom 
it  had  been  referred,  to  hear  and  determine 
all  the  Issues  of  law  and  fact  between  tbe 
said  d^eudants.  In  the  fifth  paragr^h  of 
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the  complaint  it  is  alleged  tbe  defendant  Pol* 
If  a  Meetze  has  also  a  mortgage  on  tbe 
tract  of  lajid  described  In  the  complaint,  and 
that  tbe  defendant  William  J.  Assmaun 
claims  some  Interest  In  said  land.  The  an- 
swer of  Sarah  Drafts  admits  the  execution 
and  dellTery  of  tbe  mortgage,  and  tbe  two 
promissory  notes  secured  by  it,  set  forth  la 
the  answer  of  her  daughter,  Polly  C.  Meetze; 
but  she  Impeaches  tbem  on  the  ground  that 
they  were  obtained  from  her  by  PoUy  0. 
Meetse  and  ber  hnsband,  Walter  S.  Meetze, 
by  tbe  exercise  of  duress,  Imposition,  and  nn- 
dae  Influence.  Sbe  further  alleges  that  the 
notes  and  mortgage  In  question  are  preteu- 
atve  and  without  consideration,  and  were 
made  for  tbe  purpose  of  defeating  the  cred- 
itors of  tbe  said  Sarah  Drafts.  She  also  de- 
nies  knowledge  of  any  claim  of  William  J. 
Assmanu,  and  avers  that.  If  tbe  said  claim 
arises  under  her  mortgage  to  Polly  C-  Meetz^ 
said  Assmann  bad  notice  that  said  mortgage 
was  witbout  consideration  and  designed  to 
defeat  the  creditors  of  ber,  the  said  Sarah 
Drafts.  The  answer  of  Polly  C.  Meetze  de- 
nies the  allegations  of  duress  and  Imposition, 
and  alleges  that  tbe  notes  and  mortgage 
were  executed  and  dfeUvered  to  her  to  secure 
certain  moneys  lent  by  her  to  Sarah  Drafts, 
and  sets  up  an  estoppel  by  record.  WUIlani 
J.  Assmann,  answering,  avers  that  he  is  the 
assignee  of  said  mortgage  to  secure  the  sum* 
of  1300,  and  sets  up  an  estoppel  by  conduct. 
He  denies  that  he  bad  notice  that  the  mort- 
g&ge  was  obtained  from  Sarah  Drafts  by 
wrongful  means  or  Intended  for  an  unlawful 
purpose,  and,  on  tbe  contrary,  he  avers  Its 
validity.  Tbe  main  Issue  to  be  determined, 
therefore,  is  wbetber  the  said  notes  and 
mortgage  were  obtained  from  Sarah  Drafts 
by  the  exercise  of  duress  or  imposition  or  un- 
due Influence  by  Polly  G.  Meetze,  aided  by 
her  husband,  Walter  S.  Meetze,— whether  tbe 
will  of  tbe  said  Sarah  Drafts  was  controlled 
or  overpowered,  or  did  Sarah  Drafts  execute 
8D(|  deliver  tbe  said  papers  in  the  exercise  of 
her  own  free  will?  The  referee  decided  this 
Issue  In  favor  of  Sarab  Drafts,  and  held 
tliat  the  notes  and  mortgage  were  Invalid, 
null,  and  void,  because  of  duress,  imposition, 
and  undue  influence.  After  reading  and 
weighing  the  voluminous  testimony,  and 
bearing  the  argument  of  counsel,  I  cannot 
sostaln  the  findings  of  the  referee.  Tbe  pre- 
ponderance of  tbe  testimony  Justifies  tbe  con- 
clusion that  tbe  notes  and  mortgage  were  ex- 
ecuted and  delivered  by  Sarah  Drafts  to 
Polly  C.  Meetze  In  the  exercise  of  her  own 
free  will,  to  secure  certain  loans  of  money 
made  by  tbe  latter  to  her  motber,  Sarah 
Drafts.  I  am  clearly  of  the  opinion  that  tbe 
charges  of  duress  and  Imposition  are  ground- 
less. The  testimony  offered  to  establish  them 
wag  flimsy  and  vague;  and,  such  as  It  was, 
it  was  flatly  contradicted  by  tbe  testimony 
given  at  the  trial  of  a  previous  case,  of  the 
same  witnesses  who  testified  in  this  case. 
Aod,  while  tbe  testimony  as  to  tbe  validity 


of  tbe  notes  and  mortgage  Is  not  so  clear  or 
80  satisfactory,  still  It  seems  to  me  that  the 
preponderance  Is  on  the  side  of  their  valid- 
ity and  of  tbe  good  faith  of  tbe  parties  there- 
to; :and,  In  the  mass  of  cfmfllctinff  and  .  con- 
tradictory evidence,  some  of  which  confesses 
itself  to  be  fals^  It  seems  consistent  with  a 
reasonable  view  of  the  case  to  believe  in  the 
bona  fides  of  tbe  transaction,— the  more  espe- 
cially because  of  tbe  failure  to  prove  duress 
and  Imposition.  A  short  statement  of  the 
facts  will  not  be  out  of  place  at  this  point. 
In  tbe  year  1881,  the  defeudant  Sarah  Drafts 
and  her  daughter,  Polly  G.  Meetze,  and  Pol- 
ly's husband,  Walter  S.  Meetze,  lived  on  tbe 
land  described  in  the  complaint  and  embrac- 
ed in  tbe  said  mortgage,  the  land  being  the 
property  of  Sarah  Drafts.  Polly  and  ber  bus- 
band  lived  about  a  half  a  mile  from  her 
mother.  Walter  rented  and  cultivated  a  poT>  ' 
tlon  of  said  land.  With  Sarab  Drafts  tben 
lived  ber  brother,  Jefferson  Leapbart,  who 
managed  ber  farm.  A  short  time  before  the 
execution  of  tbe  mortgage  to  Polly,  which 
bears  date  8tb  of  September,  1881,  one  H. 
Arthur  Fort,  administrator  of  tbe  estate  of 
bis  brother,  William  Fort,  came  to  the  house 
of  Sarab  Drafts,  and  told  ber  that  he  had  a 
claim  against  her  for  ^,000,  on  account  of 
his  deceased  brother,  for  professional  Oegal) 
services  alleged  to  have  been  rendered  her 
and  her  deceased  husband.  After  bis  de- 
parture, Sarah  I>rafts  went  to  the  honae  of 
ber  daughter,  Polly,  and  told  her  and  her 
husband  what  Fort  had  said,  she  hereby  de- 
nying that  she  or  ber  deceased  husband  ow- 
ed William  Fort's  estate  anything.  She  tes- 
tified that  Walter  Meetze  became  very  angry, 
and  said  he  was  not  going  to  let  the  land  all 
go  from  his  children;  that  he  went  to  Lex- 
ington to  consult  with  Henry  A.  Meetze, 
Esq.,  a  member  of  the  bar,  and.  on  his  re- 
turn, stated  that  Mr.  Meetze  had  advised  that 
she  should  execute  to  them  the  notes  and 
mortgage;  that  Polly  and  Walter  Insisted  on 
ber  giving  them  'bogus'  notes  and  mortgage, 
so  as  to  defeat  the  Fort  claim;  that  she  did  not 
wish  to  do  the  wrong,  but  that  she  was  for- 
ced to  do  it  under  tbe  pressure  of  fear.  Induc- 
ed by  threats  of  violence;  that  she  went  to 
tbe  honse  of  ber  daughter  wheu  the  notes 
were  prepared  by  this  said  daughter,  and 
signed  by  herself;  that  she  (Sarah  Drafts) 
then  went  to  the  office  'of  Mr.  Meetze,  in  Lex- 
ington, when  the  mortgage  was  drawn  up, 
executed,  and  delivered,  and  placed  In  the  of- 
fice of  the  clerk  of  court  to  be  put  on  record. 

"Polly  G.  Meetze  testifies  that,  on  tbe  26th 
of  January,  1874,  at  the  request  of  ber  moth- 
er, and  In  order  to  secure  her  the  comfort 
wtaich  her  age  required,  she  lent  ber  mother, 
Sarah  Drafts,  the  sum  of  $700,  and  took  her 
promissory  note  for  that  amount;  tiiat,  on  the 
26th  day  of  December,  1880,  she  again  mode 
a  loan  to  ber  mother,  this  time  for  $1,100, 
and  took  her  promissory  note  therefor;  that, 
a  short  time  before  the  mortgage  was  execut- 
ed, her  mother  came  to  ber  houses  and  re- 
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counted  the  conrersatlon  Fort  had  had  with 
her  abont  the  $2,000  claim,  and  asked  advice 
from  herself  and  her  husband  as  to  what 
she  should  do,  claiming  that  she  owed  Fort 
nothing;  that  Walter  Meetse,  her  husband, 
aaked  h&e  mother  to  secure  the  notes  she  had 
made  to  his  wife  for  the  money  lent,  and  that 
her  mother  readily  and  willingly  agreed  to 
sign  any  papers  necessary  to  attain  that  ob- 
ject, and  went  with  Walter  to  the  office  of 
Mr.  Meets^  when  the  mortgage  was  prepared 
and  executed;  that  no  threats  were  made,  nor 
force  or  any  unlawful  means  used,  by  her  or 
her  husband  in  obtaining  this  security.  The 
foregohig  statement  substantially  presents 
the  matter  In  dispute  between  these  code- 
fendantB.  The  testimony  of  Sarah  Drafts,  as 
taken  down  by  the  stoiographer  of  the  court, 
contains  many  glaring  incon^Mendes,  contnu 
dictions,  and  Incredible  statements.  Sheasserts 
that  die  signed  the  papers  because  she  was 
afraid  that  Walter  Meetze  would  put  her  out 
of  the  way,  and  .that  be  threatened  so  to  do; 
that  her  daughter  Polly  aided  her  husband  In 
forcing  her  to  sign  them;  that  Mr.  Meetze,  a 
lawyer  of  distinction,  learning,  and  Integrity, 
was  a  party  to  the  fraud,  aiding  In  the 
duress;  and  that  William  J.  Assmann,  clerk 
of  the  court,  was  willing,  as  well  as  Mr. 
Meetse,  to  Join  with,  ha  daughter  and  her 
son-in-law  in  putting  her  'out  of  the  way.* 
Nor  did  the  duress  end  here,  according  to  the 
testimony.  If  she  Is  to  be  believed,  It  con- 
tinued on  to  and  through  the  trial  of  the 
case  of  Fort  t.  Drafts,  a  case  brought  In  1882 
by  Fort,  as  administrator,  against  herself, 
to  bare  the  said  notes  and  mortgage  set  aside 
as  frandulent  and  Intended  to  defeat  her 
creditors.  In  her  answer  In  that  action  she 
averred  that  this  same  mortgage  was  execnt- 
ed  by  her  to  her  daughter  Polly  to  secure  a 
debt  justly  due,  and  in  that  case  she  testified 
that  the  notes  described  in  the  mortgage 
w^  for  money  I  got  from  Mrs.  Meetze';  but 
now  she  swears  that  all  her  former  sworn 
testimony  was  false,  and  extorted  from  her 
by  duress  and  threats  and  fear  of  being  'put 
out  of  the  way.*  This  Is  certainly  remarka- 
ble; and  still  more  extraordinary  is  It  to  And 
that  her  brother,  Jefferson  Leaphart,  and  an- 
other daughter,  Sallle  Speights,  swear  In  this 
case  that  the  testimony  they  swore  to  in  Fort 
T.  Drafts  In  tKvor  of  the  validity  of  the  notes 
and  mortgage  was  false,  too,  and  extorted 
from  them  by  the  duress  and  threats  of  Wal- 
ter Meetze.  We  are  asked  to  believe  that 
Walter  Meetze  and  Polly  exercised  their 
wicked  control,  not  only  over  the  mind  of 
Sarah  Drafts,  bat  also  over  her  brother,  a 
Confederate  veteran,  and  her  daughter,  Sal- 
lie,  forcing  them  to  swear  falsely;  and  that 
this  overpowering  duress  was  not  confined 
to  the  execution  of  the  notes  and  mortgage, 
but  lasted  for  years,  and  was  exercised  at 
great  distances;  for  it  Is  in  evidence  Sallie 
Speights,  married,  and  living  In  Augusta, 
came  to  attend  the  reference  held  in  Fort  v. 
Drafts,— came  from  Augusta  to  Lexington  for 


that  purpose  several  times;  and  yet  she 
swears  In  this  case  tliat  her  sworn  testimony 
given  at  these  several  references  was  false, 
and  extorted  from  her  by  duress  exercised 
by  Walter  S.  Meetze.  Courts  are  acquainted 
with  instances  of  duress  and  Imposition  prac- 
ticed upon  one  person,  and  for  one  purpose; 
but  the  duress  sought  to  be  established  In 
this  case  Is  of  an  unfamiliar  type,— of  malig- 
nity 80  vigorous  that  It  not  merely  forces  a 
woman  to  sign  fraudulent  papers  and  swear 
on  the  witness  stand  that  they  are  good  and 
valid,  but  it  also  makes  a  coward  of  an  old 
soldier  and  a  perjurer  of  an  honest  man; 
andsofftrreachhigislts  Influence  that  it  again 
and  again  draws  a  married  woman  from  her 
husband  In  a  distant  city,  and  compels  her 
to  perjure  herself;  and  finally  It  makes  a  rep- 
utable lawyer  and  court  officer  its  wUling 
tools  and  ag^ts.  If  duress  of  this  sort  bad 
really  existed.  It  would  not  have  been  diffi- 
cult to  prove  it  As  It  is,  the  evidence  of  its 
existence  Is  so  meager  and  vague  as  to  be 
hardly  worthy  of  consideration.  From  the 
date  of  the  execution  of  the  notes  and  mort- 
gage to  the  commencement  of  this  action  the 
conduct  and  declarations,  and  the  surround- 
ings, of  Sarah  Drafts,  -all  tend  to  negative 
the  charge  of  duress.  Although  she  professes 
to  have  been  afraid  of  Walter  Meetze,  yet  we 
find  her  going  to  his  house  to  tell  her  story 
dmmedlately  after  Fort's  visit,  and  to  ask 
Walter's  advice.  At  his  house  she  makra  the 
notes;  then  she  goes  with  him  to  Lexington. 
There  she  executes  the  mortgage;  and,  out  of 
her  own  purse,  she  pays  Mr.  Meetze  the  $5 
for  di:awing  it.  Mr.  Meetze,  her  attorn^  In 
the  Fort  Case,  testifies  that  he  had  never 
seen  a  case  where  the  witnesses  seemed  to 
be  more  friendly  than  in  that  case.  Wil- 
liam J.  Assmann,  the  referee  In  that  case, 
and  the  clerk  of  the  court,  testifies  that  Sarah 
Drafts  gave  her  testimony  in  that  case  'as 
plainly,  calmly,  as  any  lady  could,  without 
the  slightest  fear  or  evldHice  of  excitement 
whatever,'  and  that  he  saw  no  evidence  of 
intimidation  or  duress;  that,  Indeed,  Mrs. 
Sallle  Speight  showed  'a  good  deal  of  temper 
towards  the  attorney  who  cross-examined 
her.'  The  charge  of  duress  In  forcing  these 
witnesses  to  testify  falsely  fails  utterly. 
From  the  time  of  the  execution  of  the  notes 
and  mortgage  to  the  commencement  of  this 
action,  a  period  of  more  than  six  years, 
Sarah  Drafts  treated  them  as  valid  obliga- 
tions, and  -at  dlflTerent  times  she  so  stated 
and  declared.  During  all  these  years  she 
made  no  attempt  to  be  relieved  from  the 
mortgage.  But  she  claims  that  her  long  ac- 
quiescence can  be  explained  by  the  duress 
continuing  all  this  time.  Of  such  continuance 
-  of  duress  there  Is  not  the  slightest  proof,  ex- 
cept her  own  statement  that  she  was  afraid 
of  Walter  Meetze,— afraid  of  him  alwaj^.  If, 
therefore,  any  duress  had  been  used  in  ob- 
taining the  notes  and  mortgage  In  the  first 
instance,  this  lapse  of  time  and  nonactton 
would  be  regarded.  In  equity,  as  acqoies- 
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cence,  mnd  a  ifttlflcation  of  the  original  trans- 
action. Wha«  a  party  relies  upon  a  defense 
of  daress,  he  la,  la  eqnlty,  bound  to  act 
promptly  after  actnal  duress  has  ceased;  and 
be  must  not  sleep  on  his  rights  If  he  would 
seek  relief.  Where  there  has  been  long  delay 
In  seeking  relief,  the  party  pleading  duress 
must  Introdnce  clear  and  concloslTe  erldence 
to  explain  the  delay.  If  there  waa  any  testi- 
mony on  this.  It  was  htconsidentble.  The 
aTenn^t  that  the  two  notes  are  pretenstre 
aoA  wiUiout  consideratlou  Is  not  satlsfftc- 
twUy  sustained  by  the  proof.  It  Is  hard  to 
mtderstand  why  Sarah  Drafts  should  have 
executed  notes  to  her  daughter  without  the 
consideration,  unless  the  charge  be  true  that 
tbey  wa<e  made  for  the  purpose  of  defraud* 
[Dg  creditors.  But  this  charge  Is  met  by  the 
fact  that,  while  the  notes  were  for  $1,800  In 
aD,  the  value  of  the  property  was  about  Hr 
500,— enough  to  satisfy  the  Fort  claim  aa 
vdl  as  the  others.  My  view  of  the  erldence 
compels  me  to  overrule  the  report  of  the  ref- 
eree and  to  sustain  the  validity  of  the  notes 
and  mortgage  delivered  to  Polly  C.  Heetse 
by  SaraA  Drafts.  It  Is  not  necessary  to  dwell 
at  length  on  the  Interest  of  W.  J.  Assmann. 
It  Is  sufficient  to  say  that.  If  the  charge  of 
duress  had  been  established,  Sarah  Drafts 
would  have  beoi  estopped  by  her  actions  and 
declarations  from  dei^ing  the  validity  of  the 
mortgage  so  far  as  he  is  concerned.  By  an 
order  formerly  passed  in  this  cause,  the  Caro- 
lina National  Bank  of  C!olnmbla,  S..0..  was 
permitted  to  prove  an  Interest  they  had  In 
the  mortgage  In  question,  wtilch  was  assign- 
ed to  them  to  secure  a  promissory  note  of  Pol- 
ly C.  Meetze  dated  27th  March,  1S91.  for 
$300,  bearing  interest  after  maturity  at  the 
rate  of  8  p&  cent  per  annum.  It  Is  ordeiv 
ed,  adjudgred,  and  decreed  that  the  report  of 
,  the  referee  herein  be,  and  the  same  Is  here* 
by,  overruled.  It  is  further  ordered,  ad- 
judged, and  decreed  that,  after  the  payment 
of  the  costs  and  expenses  of  this  action  and 
the  amount  due  on  the  Benjamin  mortgage, 
as  aforesaid,  as  provided  for  in  former  de- 
cree filed  in  this  case,  the  clerk  of  the  court 
shall  apply  the  remainder  of  the  proceeds  of 
the  sale  of  the  land  covered  by  this  mortgage 
—First,  to  the  claim  of  W.  J.  Assmann;  sec- 
ond, to  the  claim  of  the  Carolina  National 
Bank  of  Columbia;  third,  to  the  notes  and 
mortgage  of  Sarah  Drafts  to  Polly  C-  Meetze, 
to  be  paid  to  the  latter  or  her  attorney,  and 
to  reserve  any  balance  that  may  remain  In 
his  hands  until  the  further  order  of  the  court 
It  is  f^irther  ordered  that  in  the  costs  and 
exp^es  to  be  paid  shall  be  included  the 
costs  and  expenses  and  disbursements  of  Wil- 
liam H.  McFeat,  stenographer  employed  In 
the  cause,  after  the  same  shall  have  been 
pn^Iy  ascertained  and  taxed  up  *  by  the 
clerk  of  the  court" 

G.  T.  Graham,  for  appellant  Melton  & 
Helton,  Meetse  &  MuUer,  and  C.  M.  Bfird, 
for  respondents. 
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McIVEB,  O.  J.  This  action  was  commen- 
ced on  the  20th  January,  1888,  by  the  plain- 
tlff  to  foreclose  a  mortgage  ot  real  estate, 
executed  by  the  appellant,  Sarah  Drafts,  on 
tbe  Ist  day  of  January,  1886,  to  Messrs. 
Meetze  &  Muller  to  secnre  the  payment  to 
them  of  the  sum  of  fOOO,  fora-  fee  for  profes- 
sional services  rendered  by  them  to  the  said 
appellant,  wiiich  mortgage,  it  la  alleged,  was 
duly  assigned  to  the  plaintUf  before  the  c<Hn- 
mencement  of  this  action.  It  Is  also  alleged 
bi  the  complaint  that  the  defendant  Polly 
O.  Meetze  holds  a  mortgage,  prior  In  date  to 
that  hdd  by  the  plaintiff,  covering  the  same 
pi-emtses,  but  that  the  said  Polly  0-  Meetze 
has,  by  h&  writing  Indorsed  on  plaintiff's 
mmrtgage,  consMited  to  waive  her  prior  lien, 
in  favor  of  plaintiff,  on  account  of  the  fact 
as  reidted  In  said  indorsement,  that  the 
amount  for  which  tbe  plaintiff's  mortgage 
was  glT«i  was  for  services  rendoed  by 
Messrs.  Meetze  &  Muller  **to  the  within 
mortgagor  in  recovering  tbe  land  within  de- 
scribed, and  wittaont  wblch  recovery  my 
.  mortgage  would  have  been  worthless."  It 
Is  also  alleged  in  the  complaint  that  the  de- 
fendant William  J.  Assmann  has  some  Inters 
est  in  the  mor^ge  to  Polly  G.  Meetse. 
whitA.  It  aK»eara  from  the  testimony,  arose 
ttom  the  taet  fb&t  said  Ai^tmanTi  iiad  ad- 
vanced about  fSOO  to  Folly  a  Meetze,  to  en- 
aUe  h&e  to  take  back  the  mortgage  which 
she  had  previously  assigned  to  me  Ball»- 
tlne;  and,  to  secure  tbe  repaymoit  of  tbe 
amount  so  advanced,  said  Assmann  took  from 
Polly  C.  Meetse  an  assignment  of  so  much 
of  the  mortgage  as  would  be  suffldmt  to  se- 
cure the  repayment  of  the  sum  advanced. 
The  answer  of  the  appelant,  Sarah  Drafts, 
admlte  the  execution  of  both  of  the  mortga- 
ges above  refMred  to,  but  she  denies  the  as- 
signment of  the  first-mentioned  motgage  to 
the  plaintiff,  and  alleges  that  nothing  Is  due 
thereon;  and,  as  to  the  mortgage  to  the  de- 
fendant Ff^ly  C  Meetze,  she  sets  up,  as  de- 
fense tbweto,  that  said  mortgage  was  with- 
out consideration,  was  given  to  defeat,  de- 
lay, and  binder  her  creditors,  and  that  the 
same  was  obtained  from  her  by  the  said 
Pol^  O.  Meetze  and  her  husband,  Walter  8. 
Meetze,  by  the  exercise  of  dnrera,  Imposi- 
tion, and  nndue  Influence.  FMj  C  Meetze 
answered,  Joining  In  plaintiff's  prayer  for 
foreclosure,  and  ntteriy  denying  all  charges 
made  by  ai^Iant  against  her  mortgage. 
Willlapi  J.  Assmann  answers  pretty  much  to 
the  same  efFect,  and,  In  addition  thereto, 
avers  that  when  he  took  tbe  assignment  of 
so  much  of  the  Polly  0.  Meetze  mortgage  as 
would  be  necessary  to  secnre  the  repayment 
of  the  amount  advanced,  u  above  stated,  he 
had  no  knowledge  or  notice  of  any  kind  of 
any  defect  or  ^ce  In  said  mortgage.  After 
the  pleadlnga  wore  made  up,  the  defendant 
Sarah  Drafte  applied  to  bis  honw  Judge 
HudsfHi  fw  an  order  framing  certain  Issues 
of  fact  to  be  tried  by  a  Jury.  This  order 
was  refused,  and  an  order  was  granted  by 
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Judfpe  Hudson  referring  all  the  Issues,  both 
of  law  and  fact,  to  Robert  W.  Shand,  Esq., 
for  trial.  From  that  order  the  said  Sarah 
Drafts  appealed;  and,  while  the  case  was 
pending  In  the  supreme  court,  an  order  was 
granted  hj  that  court,  with  the  consent  of 
all  parties,  aubstitutlog  J.  Brooks  Wlngard, 
Esq.,  In  place  of  William  Shand,  "to  hear 
and  det^mlne  the  if»nes  In  said  action,"  and 
affirming  the  order  appealed  from  in  all  oth- 
er reepects.  This  order,  as  set  out  In  the 
case,  la  without  date,  but  It  Is  said  to  have 
been  passed  on  the  4th  of  January.  1889.  At 
all  events.  It  appears  from  the  case  that  the 
first  reference,  before  Mr.  Wlngard,  was 
commenced  on  the  20tb  of  August,  1880. 
Many  references  were  subsequently  held,  and 
an  Immense  mass  of  testimony  was  taken, 
and,  on  the  2tith  day  of  July,  ISQi,  the  ref- 
eree  submitted  his  report  (a  copy  of  which 
should  be  Incorporated  In  the  report  of  this 
case),  In  which  he  substantially  finds  that 
the  Polly  G.  Meetze  mortgage  was  obtained 
by  the  exercise  of  duress,  oppression.  Impo- 
sition, and  Improper  and  undue  influence  up- 
on the  said  Sarah  Drafts  by  the  said  Polly 
C.  Meetze  and  her  husband;  "that  the  de- 
fendant William  J.  Assmann,  having  purchaa- 
ed  an  Interest  In  said  mortgage  after  Its  ma- 
turity, can  occupy  no  higher  position  than 
the  original  mortgagee;"  and  he  also  finds 
that  the  interest  claimed  by  the  Carolina  Na- 
tional Bank,  which.  In  some  way  not  fully 
explained,  became  .a  party  to  the  action, 
"was  purchased  after  the  filing  of  the  plead- 
ings in  this  action,  and  must  stand  or  fall 
only  as  the  mortgage  Itself  Is  sustained  or 
defeated."  He  ther^ore  recommends  that 
'the  notes  and  mortgages  givm  by  Sarah 
Drafts  to  Polly  G.  Meetze  be  delivered  up 
and  canceled.  It  Is  well  to  note  h«re  that 
the  Teteree,  after  stating  wiiat  be  regards  as 
the  substance  of  the  pleadings,  uses  these 
words:  "The  sole  issue  raised  by  the  an- 
swers herein  Is  confined  to  the  defendants; 
and.  briefly  stated,  it  Is  as  to  whether  du- 
ress. Imposition,  oppression,  and  undue  and 
Improper  influence  were  exercised  upon  the 
defendant  Sarah  Drafts  by  Polly  O.  Meetze 
and  her  busband,  Walter  S.  Meetze,  In  com- 
pelling the  said  Sarah  Drafts  to  execute  and 
deliver  [to]  the  said  Polly  G.  Meetze  the  notes 
and  mortgage  to  secure  the  sum  mentioned 
and  described  In  tlie  pleadings  herein."  To 
this  report  the  defendants  Polly  G.  Meetze 
and  William  J.  Assmann,  as  well  as  tt^  Car- 
olina National  Bank,  filed  exceptions,  and 
the  case  came  on  for  hearing,  upon  the  re- 
port and  eiceptlooB,  before  his  honor  Judge 
Benet,  who  rendered  his  decree  (a  copy  of 
which  should  be  embraced  In  the  report  of 
this  case)  overruling  the  report  of  the  ref- 
eree, sustaining  the  notes  and  mortgage  to 
Polly  C.  Meetze,  and  directing  that,  after  the 
payment  of  the  costs  and  expenses  of  this 
action,  and  the  amount  due  on  the  mortgage 
held  by  the  plaintiff,  the  balance  of  the  pro- 
ceeds  of  the  sale  of  the  mwtgaged  premises 


be  applied—First,  to  the  ,  payment  of  the 
claim  of  William  J.  Assmann;  second,  to  the 
claim  of  the  Carolina  National  Bank;  third, 
to  the  notes  and  mortgage  of  Sarah  Drafts 
to  Polly  C.  Meetze,  and  that  any  balance 
that  may  then  remain  be  held  sublect  to  the 
furthffl  order  of  the  court  From  this  de- 
cree the  defradant  Sarah  Drafts  has  given 
notice  of  appeal,  upon  the  several  exceptions 
set  forth  in  the  record,  which  need  not  be 
repeated  her^  as,  In  our  view  of  the  case.  It 
turns  upon  a  single  question  of  fact,  which 
wUl  be  presently  stated.  It  seems,  howev- 
er, that  the  referee  made  his  report,  the 
plaintiff  applied  to  his  honor.  Judge  Fraaer, 
for  a  decree  of  foreclosure,  which  was  grant- 
ed on  the  27  th  day  of  February,  1894,  and 
the  mortgaged  premises  ord^ed  to  be  sold 
on  the  first  Monday  In  November,  1894;  but, 
by  an  agreement  of  all  parties,  the  sale  was 
postponed  until  the  first  Monday  In  Decem- 
ber, 1891,  though.  In  fact,  the  property  was 
not  offered  for  sale  until  the  first  Monday 
In  January,  1895,— a  day  or  two  before  the 
filing  of  Judge  Benet's  decree.  From  this 
decree  of  Judge  Fraser  the  defendant  Sarah 
Drafts  has  also  a[^)ealed,  up<m  the  follow- 
ing grounds:  "For  that  his  honor  erred  In 
ordering  a  foreclosure  of  the  i^intlff'a  mort- 
gage, and  directing  the  clerk  of  the  court  of 
Lexington  county  to  sell  the  lands  and  rem- 
ises mentioned  and  described  In  the  com- 
[dalnt  herein,  on  the  first  Monday  In  Novem- 
ber, 189^  or  some  subsequent  sale  day  there- 
after; because  all  the  issues  raised  by  the 
pleadings  In  this  case  w^e,  on  the  4th  day 
of  January,  1889,  referred  to  J.  Brooks  Wln- 
gard, Esq.,  special  referee,  to  hear  and  de- 
termine, by  an  order  of  the  supreme  court 
of  South  Carolina.  At  the  time  of  filing  of 
the  order  of  Judge  Fraser,  to  wit,  on  the  27th 
day  of  February,  1894,  the  taking  of  the  tes- 
timony by  the  referee  had  not  t>een  conclud- 
ed, and  no  report  had  been  filed  by  said  ref- 
eree; nor  bad  any  order  been  passed  re- 
quiring said  referee  to  file  his  r^ort  therein 
on  or  before  a  certain  day;  and  It  Is  re- 
spectfully submitted  that  his  honor  Judge 
Fraser  was  without  jurisdiction  In  passing 
said  order  of  foreclosure  as  to  plaintiff's 
mortgage,  and  In  ordering  a  sale  of  the  lands 
and  premise  aforesaid*  at  the  time  afore- 
said; and  he  erred  as  a  mattor  of  law  tbere- 
In." 

We  purpose  first  to  consider  the  excep- 
tion to  Judge  Fraser's  decree;  and  we 
might  dispose  of  It  very  speedily  by  the 
simple  observation  that  it  Is  based  upon  the 
ground  of  lack  of  Jurisdiction,  which  is 
clearly  untenable;  for,  if  a  Judge  baa  no 
Jurisdiction  to  pass  an  order  to  speed  a 
cause  pending  In  the  court  of  common  pleas 
over  which  he  presides,  It  would  be  diffi- 
cult to  conceive  what  tribunal  would  have 
such  Jurisdiction.  The  fact  that  the  original 
order  of  reference  was  granted  by  the  su- 
preme court  Is  not  sufficient  to  deprive  the 
circuit  court  of  Jurisdiction;  tax,  hj  tlie  ex- 
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press  terms  of  the  order,  tbe  case  was  neces- 
sarily remanded  to  tbe  circuit  court,  and 
thus  the  supreme  court  lost  its  Jurisdiction. 
But  we  are  disposed  to  take  a  more  liberal 
view  of  this  exception,  and  to  Inquire  wheth- 
er there  was  any  error  of  law  In  the  decree 
of  Judge  Fi-aser,  ev^i.lf  it  should  be  conced* 
ed  that  the  reference  was  still  pending  when 
Judge  Fraser  rendered  his  decree;  for  it  Is 
luanlfest,  from  the  whole  proceedings  In 
tbe  cause,  there  was  no  Issue  between  the 
defendant  Sarah  Drafts  and  the  piaintlCC 
as  to  her  right  to  foreclosure,  upon  which 
the  referee  was  called  upon  to  pass,  but  that 
the  whole  Issue  was  between  the  defendant 
Sarah  Drafts,  on  the  one  side,  and  the  de- 
fendants Polly  C.  Meetze  ahd  William  J. 
Assmanh,  on  the  other,  as  to  the  validity  of 
tbe  FoUy  C.  Meetze  mortgage.  In  that  Issue 
tbe  plaintiff  had  no  concern  whatever;  and, 
in  wliaterer  way  such  issue  might  be  de- 
cided, the  plalntlfF's  rlgtit  to  foreclose  could 
Dot  possibly  be  affected.  It  must  strike 
every  one  as  manifestly  nnjust  to  the  plain- 
tiff tliat  she  should  be  postponed  in  her 
rights,  to  await  the  determination  of  an  Is- 
sue in  which  she  had  no  concern.  Such  a 
course  of  proceeding  is  pointedly  rebuked 
by  tills  court  In  Canaday  v.  Bollver,  26  S. 
C.  M7;  and,  as  Judge  Fraser  well  says  in 
his  decree:  "It  seems  that  these  mattera  in 
ilspute  [between  the  defendants]  have  been 
for  years  under  reference,  and  tliat,  while 
the  plaintlCC  has  been  using  all  eftorts  to 
hare  tbe  same  concluded,  It  baa  not  yet 
been  done.  The  court  can  perceive  no  rea- 
son why  the  plaintiff  shall  any  longer  be 
deprived  of  her  order  for  foreclosure." 

But  It,  may  l>e  said  tliat  the  defendant  did, 
by  her  answer,  raise  two  issues  with  the 
plalntift—First,  as  to  the  assignment  of  the 
mortgage  to  her;  second,  as  to  whether 
there  was  anything  due  thereon.  It  is  mani- 
fest, however,  that  these  issues  were  aban- 
doned at  the  very  outset  of  the  case,  and 
were  never  afterwards  pressed ;  and  no  testi- 
mony was  adduced  before  the  referee  to 
sustain  any  such  contention  on  the  part  of 
the  appellant.  This  is  apparent  from  the 
statement  made  in  the  case  that  the  appel- 
lant claimed  (and  her  claim  was  allowed) 
that  she  had  the  right  to  open  and  reply 
because  the  real  Issue  was_  between  tbe  de- 
fendants. Accordingly,  the  referee  says  In 
his  report  that  "the  sole  issue  raised  by  the 
answers  herein  is  confiDed  to  the  defend- 
ants,"—that  is,  whether  the  Polly  C.  Meetze 
mortgaEe  was  obtained  by  duress,  etc.;  and 
to  that  Issue  alone  was  the  testimony  before 
the  referee  confined.  It  is  clear,  therefore, 
tliat  Judge  Fraser  was  fully  justified  in  say- 
ing: "The  contention  In  the  whole  ease  la 
between  the  defendants.  There  is  no  pre- 
tense of  any  objection  to  the  validity  of  the 
claim  of  the  plaintiff.— in  fact,  all  of  the 
defendants  except  Mrs.  Drafts  join  in  the 
prarer  for  the  foreclosure  of  the  plalntifTs 
mortgage,  while  Mrs.  Drafts  admits  its 


validity."  In  addition  to  this.  It  appears  In 
the  case  that  on  the  3d  of  November.  18W, 
the  attorney  for  appellant  agreed,  in  writ- 
ing, with  the  attorneys  for  the  other  par- 
ties, to  a  postpcmement  of  the  sale,  as  or- 
dered by  Judge  Fraser,  until  the  first  Mon- 
day In  December,  1894,  without  any  protest 
or  exception  to  such  order  of  sale,  which 
seems  to  imply  a  recognition  of  the  legality 
of  the  oriet.  But,  again,  it  Is  at  least  doubt- 
ful whether  the  reference  was  legally  pend- 
ing when  Judge  Fraser  made  his  decree, 
for  it  appears  In  the  case  that  on  the  5th  day 
of  May,  1893,  the  attorney  for  appellant  was 
served  with  a  notice.  In  writing,  that  the 
reference  must  be  closed  on  the  25th  of 
May,  1893.  Now,  the  Code,  in  section  2^5, 
provides  that:  "The  referee  or  referees  shall 
make  and  deliver  a  report  within  sixty  days 
from  the  time  the  action  shall  be  finally  sub* 
mitted;  and  in  default  thereof,  and  before 
the  report  is  delivered,  either  party  may 
serve  a  notice  upon  the  opposite  party  that 
he  elects  to  end  the  reference;  and  there- 
upon the  action  shall  proceed  as  though  no 
reference  had  been  ordered."  The  a'mend- 
ment  to  this  clause  by  the  act  of  1893  (21 
St  at  Large,  399),  leven  If  it  applies  to  this 
case,  does  not  affect  the  view  above  present- 
ed; for  by  tliat  amendment  provision  Is 
made  for  an  extension  of  the  time  "by  mu- 
tual consent  In  writing,"  and  no  such  con- 
sent appears  In  this  case.  In  any  view  of 
the  matter,  we  are  unable  to  discover  any 
error  In  the  decree  of  Judge  Fraser.  and 
hence  the  exception  thereto  mnst  be  over- 
mi  ed. 

"We  come  next  to  the  exception?  to  Judge 
Benefs  decree  which.  In  our  judgment,  raise 
tbe  single  question  whether  the  appellant  has 
shown  that  the  notes  and  mortgage  held  by 
Polly  C.  Meetze  against  Sarah  Drafts  were 
obtained  by  duress.  Imposition,  or  undue  in- 
fluence. This  Is  a  question  of  fact,  pure  and 
simple;  and,  under  the  well-settled  rule.  It  is 
Incumbent  upon  the  appellant  to  show  that 
the  conciudon  reached  by  the  circuit  judge  is 
without  any  testimony  to  sustain  it,  or  is 
manifestly  against  the  weight  of  the  evi- 
dence. It  is  true  that  the  referee  and  the 
circuit  Judge  differ  in  the  view  which-  they 
have  taken  of  this  question  of  fact;  but  the 
only  effect  of  that  is  to  induce  this  court  to 
scrutinize  the  testimony  more  closely  than 
it  would  otherwise  be  deemed  necessary  to 
do,  and  to  judge  for  itself  who  bas  reached 
the  correct  conclusion,— remembering,  how- 
ever, as  was  held  In  Maner  v.  Wilson,  10  S. 
C.  4G9,  that  where  the  referee  and  the  cir- 
cuit Judge  differ  as  to  their  conclusions  on  a 
question  of  facts  in  a  chanceiy  case  upon 
which  there  is  a  conflict  of  testimony,  the  lat- 
ter must  l>e  regarded  as  prima  facie  right 
This  is  based  upon  the  theory  that  the  circuit 
judge,  from  his  positdon  and  experience  in 
dealing  with  such  matters,  Is  better  quali- 
fied to  sift  conflicting  testimony  than  any 
referee  could  be.   We  have  therefore  exam- 
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Ined  the  Toltunlnons  testlmoiny  in  tills  case 
with  great  care,  and  at  an  expoidlture  of 
much  time,  which,  i>erhaps,  might  have  been 
more  profitably,  otherwise,  employed;  and 
we  must  unhesitatingly  say  that  we  are  en- 
tirely satisfied  that  the  circuit  judge  was 
right  in  the  coDcluston  which  he  has  reached. 
While  it  Is  not  usual,  and  would  scarcely  be 
profitable,  to  enter  into  any  elaborate  exam- 
ination of  the  testimcmy  to  vindicate  the  cor- 
rectness of  the  Judge's  conclusion,  we  do  pro- 
pose to  Indicate  some  of  the  more  striking 
points  In  the  case  which  hare  attracted  our 
attention.  There  Is  one  circumstance,  at  the 
outset,  which  seems  to  have  escaped  the  at- 
tention of  the  referee,  or,  at  least,  to  which  he 
gives  no  iHvmlnence;  and  that  is  that  the 
burden  of  iMroof  rests  on  the  appellant  to 
show  that  the  notes  and  mortgage  held  by 
Polly  C.  Meetze  were  obtained  by  dnresa,  im- 
pofiitlon,  and  undue  influence.  The  execution 
of  these  papers  haTii^  been  admitted,  they 
are,  of  course,  to  be  considered  as  valid  until 
they  are  shown  by  one  who  assails  them  to 
be  Invfilid.  This  Is  especially  so  In  this  case, 
when  the  undisputed  testimony  shows  that 
tiiese  same  notes  and  mortgage  were  once 
before  assailed  in  the  case  of  Fort  v.  Drafts 
and  Polly  C.  Meetze  iQK>n  the  ground  that  the 
notes  were  without  consideration,  and  they, 
as  well  as  the  m<xtgage,  were  given  to  de- 
lay, hinder,  and  defeat  the  creditors  of  the 
appellant,  Sarah  Drafts,  In  which  case  these 
papers  were,  by  the  80l«nn  Judgment  of  the 
court,  determined  to  be  good  and  valid,— 
which  judgment  was  leased  upon  the  testi- 
mony of  the  samewltnesses  who  are  now  main- 
ly relied  upon  to  show  that  they  were  ob- 
tained by  .duress.  It  Is  true  that  In  the  form- 
er case.  Instituted  by  Fort,  no  charge  of 
duress  was  made,  and  no  testimony  to  that 
effect  seems  to  have  been  introduced;  yet,  if 
It  be  true,  as  the  appellant  now  claims,  that 
these  notes  and  mortgage  were  obtained  from 
the  appellant  by  duress,  exercised  by  Polly 
C.  Meetze  and  her  husband  towards  the  ap- 
pellant, Sarah  Drafts,  that  was  then  certainly 
known  to  her,  and  to  her  main  witnesses, — 
Mra.  Speights  and  her  brother  Jefferson 
Leaphart,— and  would  have  furnished  ample 
ground  for  the  overthrow  of  said  notes  and 
mortgage.  While,  therefore,  for  this  as  well 
as  other  reasons,  needless  to  be  mentioned, 
the  question  dow  presented  may  not,  possibly, 
be  regarded  as  res  adjudioata  by  the  judg- 
ment rendered  in  the  former  case  instituted 
by  Fort,  yet  the  facts  developed  In  the  former 
case  reflect  much  light  upon  the  inquiry  now 
presented.  The  counsel  for  the  appellant, 
feeling  the  force  of  this,  to  avoid  its  effect  has 
undertaken  to  show,  not  only  that  the  notes 
executed  by  Sarah  Drafts  to  Polly  C.  Meetze, 
as  well  as  the  mortgage  to  secure  the  pay- 
ment of  the  same,  were  originally  obtained 
by  duress,  but  that  such  duress  was  con- 
tinued tSirough  a  period  of  several  years,  to 
such  an  extent  as  to  forc^  not  only  Mrs. 
Drafts,  but  her  daughter,  Mrs:  Speighti^ 


and  her  brother,  Jeff^on  lieaphart,  to  swear 
falsely,  In  the  Fort  Case,  as  to  the  validity 
of  said  Dotea  and  mortgage.  This .  story  Is 
of  such  an  inherently  Incredible  character 
that  It  would  require  much  more  tratlmony, 
and  of  a  much  different  character,  than  that 
which  has  been  adduced  In  this  case,  to  com- 
mand the  cmfldence  of  right-minded,  disln- 
t^ested  p^^ns/  Here  is  an  old  lady,  living 
within  six  miles  of  the  capital  of  the  state, 
and  about  the  same  distance  from  the  county 
seat  of  the  county  in  which  she  resided,  and 
thus  having  easy  access  to  the  ofBcers  and 
agencies  of  the  law,  designed  for  the  protec- 
ti<m  ot  the  weak  and  helpless  against  tiie  as- 
saults of  the  lawless,  asking  the  court  to  be- 
lieve that  she  was  compelled  by  a  single  Indi- 
vidual and  his  wife,— hw  own  daughter,-Hiot 
only  to  execute  a  fraudulmt  and  sham  mort- 
gage, but  also  to  commit  perjury  In  a  case 
brought  by  one  of  hw  creditors  to  set  aside 
such  mortgage.  Not  only  that,  but  such  was 
the  t»-ror  which  this  single  Individual  and 
his  wife  excited,  not  only  in  her  breast,  but 
in  that  of  her  brother,  a  gallant  Confederate 
soldier,  Uvlng  with  her,  and  her  other  daugh- 
ter, Mrs.  Speights,  living  in  Augusta,  Ga.,  as 
to  comp^  them  all  to  join  with  her  In  d^ib- 
enitely  committing  pa^ury,— the  dangh^, 
Mrs.  Speights,  voluntarily  leaving  her  home 
in  the  city  of  Augdsta,  where  she  certainly 
was  beyond  the  reach  of  danger,  on  more 
than  one  occasion,  and  returning  to  Lexing- 
ton, where  she  would  be  In  easy  reach  of  this 
alleged  desperado;  and  for  what  purpose? 
To  commit  perjury.  But  what  was  the  na- 
ture of  the  duress  claimed  to  have  been  exer- 
cised towards  appellant  and  her  main  wit- 
nesses, ov^  this  long  period  of  years?-  There 
Is  not  the  slightest  evidence  that  either  Wal- 
ter S.  Meetze  or  his  wife  ever  offered  or 
attempted  any  act  of  vl<dence  towards  Mrs. 
Drafts  or  any  of  her  witnesses.  Nothing  but 
mere  words,— and  th^,  too,  of  a  most  dubi- 
ous character.  Again,  there  is  no  evidence 
that  either  Polly  C.  Meetze  or  her  husband, 
during  the  long  period  since  1881,  when  the 
mortgage  was  executed,  ever  indicated,  either 
by  word  or  deed,  any  intention,  or  even  de- 
sire, to  ^force  the  mortgage  against  Mrs. 
Drafts,  until  the  CMnmencement  of  the  pres- 
ent suit,  when  Polly  O.  Meetze  was  made  a 
party  defendant,  and  was  thus  c<HnpeUed  to 
set  up  her  mortgage  or  abandon  her  claim  al- 
together. And,  as  one  of  the  counsel  for  re- 
Qmndents  voy  pertinently  says,  but  for  the 
institution  of  the  present  action,  for  all  that 
appears,  Polly  C.  Meetze  would  never  to  this 
day  have  pressed  her  mortgage  against  her 
mothHT.  On  the  contrary,  aa  the  testimony 
shows,  whenever  there  was  any  danger  of 
her  mother  being  disturbed  in  the  possession 
of  the  mortgaged  premises,  not  only  Polly 
C.  Meetze,  but  her  husband  also,  always  dis- 
played not  only  a  willingness,  bnt  an  anx- 
iety, that  Mrs.  Drafts  should  be  secured  in 
the  possession  of  a  home. 
There  is  another  important  and  jHregnant 
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circnmstance  In  tbis  case  to  which  due  atten- 
tion has  not  been  given,  and  tbat  Is  that  tbe 
appellant  has  whoUy  failed  to  give,  or  even 
Bnggest,  any  reason  whatever  wby  the  ter- 
roi^sm  (which  she  claims  continued  from  the 
time  of  the  execution  of  the  mortgage  to 
Polly  C.  Meetne,  not  wily  up  to  the  time  of 
tbe  trial  of  the  Fort  Case,  and  was  so  great 
as  to  compel  ber  and  her  principal  witnesses 
to  testify  falsely  In  tbat  case,  but  up  to  the 
time  of  the  commencetnent  of  the  present 
case)  ^ould  have  then  suddenly  ceased. 
There  la  no  doubt  that  Walter  S.  Meetze, 
who  seems  to  have  been  the  source  of  terror 
which  appelant  now  relies  apon  to  overthrow 
tbe  Folly  G.  Meetze  mortgage,  was  Btlll  alive, 
and  In  possession  of  all  bis  faculties,  mental, 
moral,  and  physical,  and  be  was  present,  cer- 
tainly at  one,  and  probably  at)  all,  the  ref- 
erences held  in  the  present  case;  and  there 
Is  no  evidence  tending  to  show  tbat  be  bad 
lost  any  of  his  alleged  ferocity,  or  had  be- 
come more  lamb-like  and  amiable.  Why, 
tb^,  this  extraordinary  change  in  the  teeti- 
oumy  of  the  appellant  and  ber  main  wit- 
Besses?  If  Bhe  and  tbey  were  so  overpow- 
tred  by  ttie  fear  of  Walter  S.  Meetze,  at  the 
time  of  the  trial  of  the  Fort  Case,  as  to  in- 
duce them  then  to  testify  Calsdy,  and  If  this 
fear  continued  up  to  the  time  of  tbe  trial 
of  the  present  case  (as  is  evidenced  by  tbe 
foot  that  no  subsequent  attack  was  made  up- 
on the  Polly  C.  Meetze  mortgage  until  aftw 
the  present  action  was  Instituted,  and,  on  the 
contrary,  its  validity  was  distinctly  recog- 
Dizfid  by  Mrs.  Drafts  when  she  signed,  as  a 
witoess,  the  writing  by  which  Polly  C.  Meetze 
waived  the  priority  of  tbe  lien  of  her  mort- 
gage in  favor  of  the  plaintltTs  mortgage), 
tbe  inquiry  iiaturally  forces  itself  upon  the 
mind,  what  was  tbe  reason  for  this  unmis- 
takable change  In  the  testimony?  While  the 
appellant  has  failed  to  suggest  any  answer  to 
this  very  natural  Inquiry,  we  think  it  may 
poflilbly  be  found  in  a  circumstance  to  which 
we  will  advert  It  ap[>ear8  from  the  testi- 
mony in  tbe  case  that,  the  day  before  appel- 
lant's answer  was  filed  In  this  case,  there 
was  a  secret  conclave  held  In  the  ofQce  of  ap- 
pellant's counsel,  at  which  it  was  arranged 
thai  Mrs.  Drafts  should  C(mfess  a  judgment 
tor  a  large  amount  to  Fort,  on  a  debt  tttat 
ehe  has  always  denied  owing,  and  that  tbe 
mortgaged  premises  should  be  sold  under  this 
judgment,  and  bid  off  by  Fort,  who  was  then 
to  divide  tbe  same  betiween  the  lawyers. 
Fort,  and  Mrs.  Speights, — the  same  p^on 
who  was  so  ready  to  leave  tbe  safety  of  ber 
h<Hne  in  the  dty  of  Augusta  and  come  to 
Lexington  for  the  purpose,  as  she  now  says, 
of  testifying  falsely  in  the  form^  case  of 
Port.  This  arrangement  was  reduced  to  the 
form  of  a  written  agreemrait,  which  was 
claimed  to  have  be^  lost;  but  its  contents 
were  extracted  from  W.  G.  Speights  (the 
husband  of  Mrs.  Speights  above  referred  to) 
and  J.  0.  Fort  on  their  cross-examination, 
it  is  impossible  to  read  tbe  testimony  (tf  these 


two  wltneoses  without  belnfe  Impressed  with 
the  conviction  that  such  was  the  arrangement 
between  them.  In  pursuance  thereof,  It  ap- 
pears that  tbe  land  was  sold  and  bid  off  by 
Fort  (or  a  nominal  sum,  and  that  he  Is  now  in 
possession  thereof,  claiming  it  as  his  own. 
In  order  to  perfect  this  scheme,  concocted  be- 
tween W.  G.  Speights,  acting  for  his  wife, 
and  Fort,  It  was  necessary  to  overthrow  the 
Polly  G.  Meetze  mortgage,  as  tbat  was  a 
senior  lien  on  the  land,  and  this  may  possi- 
bly account  for  the  extraordinary  change  In 
tbe  testimony  of  the  most  material  witnesses 
in  the  present  case.  Without  further  investi- 
gation ot  the  testimony  In  the  case,  all  of 
which  has  been  most  carefully  examined,  it 
is  sufficient  for  us  to  say  that  we  are  satis- 
fied that  Judge  Benet  has  correctly  solved 
tbe  material  questitm  In  the  case,  and  tbat 
we  COD  cur  in  tbe  conclusion  which  he  has 
reached.  Tbe  Judgment  of  this  court  is  that 
the  judgment  of  Judge  Fraser,  as  well  as 
that  of  Judge  Benet,  be  afi^med,  and  tbat 
tbe  case  be  remanded  to  the  circuit  court  for 
such  further  proceedings  as  be  deemed 
necessaiT' 

(«  B.  C.  3SS] 
QUICK  et  al.  v.  OAMFBELL  et  al. 
(Supreme  Court  of  South  Carolina.    July  U, 
1895J 

Death  op  Party— Scbstitotioit  of  Repkbskitta 

TITB  — PlSA  of  PlBNB  ADMISISTRAVIT— DI8- 
CHAROB  OP  ADHISISTRATOR — FbBBONS  BoDSD. 

1.  Under  Code,  8  142,  [Hroviding  tbat  an  ac- 
tion on  a  cause  of  action  which  snrrives  shall 
not  abate  by  the  death  of  a  party,  but  that,  on 
motion  within  a  year  from  such  death,  the  court 
may  allow  the  action  to  be  con  tinned  by  or 
against  his  j^presentatire  or  Buccessor  Ih  Inter- 
eaf,  an  action  pending  against  an  administrator 
for  an  Hccountmg  may,  on  the  death  of  defend- 
ant after  trial,  and  before  jndgment,  be  contin- 
ued by  a  substitution  of  his  representative,  and 
judgment  rendered  against  the  aubstituted  de- 
fendant without  a  second  trial. 

2.  Rev.  St  1893,  S  2822,  providing  that  no 
action  shall  be  commenced  against  the  rep- 
resentative of  a  decedent,  on  debts  due  the  es- 
tate, until  12  months  aft^  probate  of  tbe  will 
or  grant  of  admlniBtration,  does  not  apply  to  an 
action  'begun  against  the  decedent  in  bis  life- 
tin:e,  and  continued  by  a  substitution  of  bis  legal 
representative. 

3.  An  exception  involving  a  queation  of 
fact  cannot  be  considered  when  the  evidence  Is 
not  contained  in  the  record.  * 

4.  In  an  action  against  an  administrator, 
a  decree  for  plaintifF  cannot  be  made  subject 
to  the  plea  of  plene  administravit,  when  such 
plea  has  not  been  interposed. 

5.  A  discharee  granted  the  administrator  of 
a  sorety  on  an  administrator'B  bond,  under  Code, 
§  41,  which  allows  a  judge  of  probate  to  grant 
a  discharge  to  an  administrator,  but  providea 
tbat  it  shall  not  affect  any  distributee,  legatee, 
cestui  que  trust,  ward,  or  lunatic  who  has  not 
been  made  a  party  to  the  application  for  dis- 
charge, will,  after  the  lapse  of  six  years,  be 
binding  upon  the  heirs  of  the  estate  for  ti^e  pro- 
tection of  which  the  boad  was  given,  and  upon 
a  cosurety  thereon. 

Appeal  from  common  pleas  circuit  court  of 
Chesterfield  county;  I.  J.  Norton,  Judge. 

Action  by  Eveline  Quick  and  others  against 
Allen  Campbell  and  others.   From  the  Judg- 
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ment  rendered,  of  plalntUb  ud  part  of 
defendanta  appeal.  Affirmed. 

The  decree  of  the  lower  oonrt  wan  aa  fol- 
lows: 

"Daniel  Rotbren  died  Intestate  17th  April, 
1866,  In  said  county  and  state.  The  defend- 
ant C  O.  RuUiTen  administered  on  bis 
Boaal  estate,  and  gave  Alexander  Dooglass 
and  D.  li.  Oampbell  aa  sureties  on  his  admin- 
istration bond,  dated  21st  of  Uay.  1866.  AI- 
eiander  DoDglaas  died  ,  and  the  defend- 
ant James  W.  Ousley  folly  administered  bla 
personal  estate,  and  was  discharged  from  bis 

office  by  the  probate  court  hi  ,  18S2,  and 

nothing  appears  to  show  the  inralldlty  of  ^e 
discharge.  It  follows  that  James  W.  Ousley 
Is  not  administrator  of  said  estate,  and  Is  not 
a  proper  party  to  this  action,  and  said  estate 
ia  not  r^resented  in  this  action,  and  cannot 
be  affected  by  any  judgment  herein.  D.  L. 
Oampbell.  the  other  surety,  died  the  20tta  Oc- 
tober, 1893,  pending  this  action,  and  after  he 
bad  l>een  made  a  party  thereto,  and  the  refer- 
ence held.  Allen  Campbell  has  administered 
npon  his  estate,  has  been  properly  made  a 
par^  to  this  action,  and  is  bound  aa  admin- 
istrator by  all  the  proceedings  In  the  cause 
had  In  the  lifetime  of  D.  L.  Campbell,  and  by 
which  the  deceased  was  bound,  and  by  all 
proceedings  since  this  defendant  became  a 
party.  C.  Q.  Rathven  has  not  fully  admin- 
istered the  persona]  estate  of  Daniel  Rutbren, 
deceased.  The  exception  is  well  taken  that 
the  sureties  on  the  administration  bond  were 
not  liable  for  rents  of  lands  received  by  the 
administrator  ($20)  In  1868,  but  the  admin- 
istrator Is  personally  liable.  So  the  excep- 
tions correctly  state  the  general  rule  that  the 
administrator  is  nut  liable  for  the  sale  bill, 
but  only  for  the  iponeys  which  were,  or  ought 
to  have  been,  collected.  In  this  case  It  seems 
that  the  rule  is  practically  the  same.  He  Is 
charged  with  certain  notes  because  he  did  not 
exercise  proper  diligence  to  collect  them,  and 
credited  with  others  because  proper  diligence 
failed  to  secure  their  payment  The  note  of 
Mary  G.  Rutbven  wWch  the  administrator 
holds  bears  compound  interest,  and  the  cred- 
iting of  It  on  her  share  at  a  late  date  Is  favor- 
able to  the  administrator.  The  exception  that 
Alexander  C.  Ruthven  was  not  bound  by  the 
decree  for  partition  by  the  probate  covart  Is 
sustained.  It  does  not  appear  that  he  was 
made  a  party,  and  that  will  not  be  presumed 
in  that  court,  especially  as  It  bad,  de  Jure,  no 
jurisdiction  over  the  subject-matter.  John 
W.  Rutbven,  Cornelius  G.  Ruthven,  C.  R.  Sum- 
ner, John  N.  Sumner,  Isabella  Campbell,  Al- 
len Campbell,  Joslah  WInbum,  John  Win- 
bum,  and  James  W.'  Ousley  except  because 
there  is  no  evidence  that  the  heirs  of  Al^an- 
der  Ruthven,  Catharine  Qandy,  and  Robert 
Ruthven  are  correctly  set  fortii  In  the  com- 
plaint It  Is  not  denied  that  Alexander  C 
Rutbven,  Catharine  Oandy,  and  Robert  Ruth- 
ven are  deceased,  nor  that  they  were  children 
and  betrs  and  distributees  of  Daniel  Ruthven, 
deceased*  tout  It  Is  eaaentlal  to  the  protection 


of  defendant  Jolm  W.  Rnthven  that  theli 
heirs  should  be  parties  to  this  action.  It  Is 
therefore  ordered  that  It  be  referred  to  W.  J. 
Hanna,  Bsq.,  to  ascertain  and  report  who  are 
the  heira,  respectively,  ot  Alexander.  O.  Butb- 
ven,  Catharine  Gandy,  and  Robert  RntbTen. 
deceased,  and  that  their  several  shares  aa 
heirs  of  Danld.  Rutbven,  deceased,  be  retain- 
ed mitU  the  coming  In  ot  said  report  Tb« 
exception  that  Mary  Alice  Qolck  was  a  bas- 
tard la  overruled.  Upon  consldwatlw  of  th« 
testimony,  I  am  not  convinced  that,  having 
been  bom  In  wedlock,  her  luima  facie  status 
of  legitimacy  baa  been  overthrown  by  a  pre- 
ponderance of  evidence.  Tbe  aceptlon  that 
several  causes  of  action  were  Improperly  jolo- 
ed  In  tbis  suit,  Is  overmled.  Such  obJectl<Hi8, 
If  valid  In  tbla  case,  appear  npon  the  face  ot 
the  complaint,  and  oonld  only  have  been  tak- 
en by  demurrer.  It  was  not  so  taken.  If  It 
bad  been,  it  could  not  have  been  sustained. 
There  was  but  one  main  cause  of  action,— tb« 
partition  and  settlement  of  the  estate  of  Dan- 
iel Ruthvot,  deceased,  both  real  and  personaL 
All  of  the  other  matters  are  merely  IncIdentaL 
The  object  Is  not  to  set  aside  the  Judgmevt 
of  the  probate  court  toe  partltltm.  but  to  treat 
It  as  a  nullity  as  to  plalntifEo,  whldi  it  was; 
but  Its  existence  was  a  necessary  averment, 
because  It  affects  rights  of  the  defendant 
The  alleged  action  tor  the  partition  of  real 
estate  ot  Mary  O.  Rutbven  Is  merely  an  Inci- 
dent necessaiy  to  the  determination  of  tb« 
parties  among  whom  iho  estate  ot  Daniel 
Ruthven  la  now  to  be  partitioned.  All  oth- 
er receptions  to  the  referee's  report  are  orer- 
ruled,  and  the  report,  as  modified  by  tlia 
foregoing  rulings,  omflnned.  It  Is  fnrttier 
ordered  and  adjudged  that  the  lands  described 
In  the  complaint  be  sold  as  recommended, 
and  that  the  proceeds  of  sale  be  dlstrltmted 
as  recommended,  except  that  one^eventb  ot 
two- thirds  of  the  net  proceeds  of  sale  be  paid 
to  the  heirs  of  Alexander  Ruthven,  deceased, 
from  the  part  adjudged  to  be  paid  to  Jobn 
W.  Rnthven;  the  administrator's  account,  aa 
against  him,  be  confirmed,  and  also  as  against 
the  estate  of  his  surety,  D.  L.  Campbell,  now 
deceased,  except  that  |20  received  by  adnUn- 
Istrator  for  rent  of  land  for  1868  be  deducted, 
with  interest  from  1st  January,  1869,  wttb 
the  same  rests  made;  that  the  referee  take 
further  proof  as  to  the  heirs  of  Alexander 
Ruthven,  Catharine  Gandy,  and  Robert  Rutb- 
ven, and  report  who  are  the  belrs  of  said  de- 
ceased poBons;  also  as  to  what  persons  and 
personaL  representatives  are  ^titled,  and  In 
what  proportion,  to  receive  the  personal  estate 
of  Daniel  Rutbven,  deceased,  wfaleb  the  admin- 
istrator and  the  administrator  of  D.  L.  Camp- 
bell (out  of  the  estate  of  his  intestate)  are  here- 
by required  to  pay  to  the  derfe  of  this  conrt" 

W.  F.  Stevenson,  for  plaintiffs  appellanta 
and  for  respondents.  B.  J.  Kennedy,  for  de>. 
f  endants  app^lants. 

GART,  J.  For  a  proi>er  understanding  of 
the  qoestions  raised  by  the  excepUona  here- 
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IB,  It  will  be  necessary  to  state  tmly  the  fol- 
lowing facts:    Tbis  action  was  C(»nxnenoed 

Ml  the  day  of  February.  1892.  'or  the 

partition  of  the  lands  of  Daniel  Butbren,  who 
died  Intestate  on  the  ITtli  of  April,  1866;  also 
for  an  accounting  the  defaidant  0.  G. 
BathTen,  who  admlnlstaed  <m  his  personal 
estate,  and  gave  Alexander  Douglass  and  D. 
L.  Campbeil  as  snretles  on  his  administration 
bond,  dated  21st  of  May,  1866.  Alexander 
Douglass  died  years  ago,  and  the  defmdant 
James  W.  Oiwley  fnlly  administered  his  per- 
Bonal  estate,  and  was  discharged  from  his  of- 
fice 1^  the  probate  court  In  18^  and  nothing 
qveara  to  show  the  Invalidity  of  the  dis- 
charge. D.  L.  GampbeU,  the  other  surety, 
died  on  the  20th  of  October,  1883.  On  the 
I6tb  of  February,  1893,  his  bonw.  Judge  Bm- 
est  Gary,  made  an  order  referring  all  Issnes. 
fit  law  and  fact  to  W.  J.  Hanna,  Bsq.,  as  spe- 
dal  referee.  The  special  referee  held  refer- 
ences on  the  25tti  of  April  and  the  7tb  and 
2Stb  days  of  Angnst,  189S,  when  the  reference 
was  closed,  and  argnments  made  by  the  at- 
tomeirs-  At  the  Febmary  tarn  of  the  court, 
18M,  his  honor,  Jndge  Aldrlcb,  made  the  fol- 
lowing order:  "It  appearing  that  D.  L.  Gamp- 
bell  has  died  since  the  institution  of  tills  ac- 
tion, and  that  it  is  now  In  the  hands  of  a  ref- 
eree,  on  motion  of  W.  F.  StevenscHi,  plaintiffs' 
tttmney,  it  Is  ordered  tliat  the  admtnLstratMr 
of  said  D.  Li.  Campbell  be  snbsUtuted  on  the 
record  In  bis  stead,  by  amendment,  and  that 
the  case  proce^  in  the  usual  way  before  tbe 
referee."  Plaintiffs  amended  their  complaint 
u  follows:  "(1)  That  they  adopt  all  the  al- 
legations of  their  former  amended  complaint 
[q  this  case  on  file  In  this  cause,  and  make 
the  same  a  part  of  this  c(HnpIalnt,  and  draw 
reference  thereto  as  often  as  may  be  necee- 
eary.  (2)  That,  In  addltimi  to  the  allegations 
therein  contained,  they  allege  that,  since  tbe 
iasttttitlon  of  this  action,  D.  L.  Campbell 
has  departed  this  life,  testate,  and  the  de- 
fendant Allen  Campbell  has  proved  the  will 
ot  D.  L.  Campbell,  and  qualified  as  his  ex- 
ecutor, and  has  been  made  a  party  to  this  ac- 
tim  by  the  service  of  a  snmmons  pursuant  to 
the  order  ot  this  court."  Tbe  defendant  Al- 
len Campbell,  after  adopting  the  defenses  set 
np  in  the  answer  of  D.  L.  Campbell,  his  tee- 
tatOT,  alleged,  as  further  defense:  "(1)  That 
Dnncan  L.  Campbell,  his  testator,  departed 
this  life  aa  the  20th  day  of  October,  A.  D. 
18B3.  (2)  That  this  defendant,  on  the  16th 
day  of  February,  1894,  filed  In  the  court  of 
probate  for  Chesterfield  county  tbe  last  will 
and  teetament  of  his  testator,  Duncan  L. 
Campbell,  deceased,  and  on  said  day 'bad  the 
eame  probated,  and  duly  qualified  thereon  as 
■  eiecator  of  said  estate.  (3)  That  tbe  plaintiff 
has  DO  right  or  authority  to  commence  an  ac- 
tion against  him,  as  executor  of  the  estate 
of  Duncan  L.  Campbell,  for  tbe  recovery  of 
tbelr  claim  against  the  estate  of  his  testator, 
antll  after  the  lapse  of  twelve  months  fnnn 
the  16th  day  of  February,  1894."  Wlthouf 
Cnrtber  testimimy,  or  any  furthw  order  of  r^- 
T.22s.]E.no.lO— 31 


erencey  the  referee  filed  on  the  22d  of  Au- 
gust, 1894,  his  report  The  defendant  Allen 
Campbell  filed  exceptions  to  said  report.  Tbe 
case  came  on  to  be  heard  at  the  Septem^ 
term  of  the  court,  1894,  before  his  honor, 
Judge  Norton,  whose  decree  will  be  Incorpo- 
rated in  the  report  of  the  case. 

We  first  consider  the  exceptions  of  Ailea 
CampbelL  Exceptions  1,  6,  and  3  will  be 
considered  together,  and  are  as  follows:  (1) 
"Because  his  honor  erred  In  rendering  against 
blm  any  judgment  whatever,  when  he  had 
never  had  any  hearing  before  the  referee." 
(5)  "Because  his  honor  erred  In  rendering 
Judgment  against  this  defendant,  when  there 
bad  neither  been  an  order  of  reference  as  to 
bis  rights,  nor  a  hearing  as  to  him  tief  ore  tbe 
referee."  (&)  "Because  bis  honor  erred  in 
rendering  Judgment  against  him  without  al- 
lowing him  the  right  or  privilege  of  a  trial." 
The  d^CTdant  Allen  Campbell  was  simply 
substituted  upon  the  record  in  the  place  of 
his  testator,  and  does  not,  thoreforet  occupy 
the  position  of  one  who  has  been  made  a 
party  def«idant,  claiming  independent  rights, 
as  In  the  case  of  Ex  parte  Maurice,  24  S.  C. 
17a  Section  142  of  the  Code  provides:  "No 
action  shall  abate  by  the  death  *  *  *  of  a 
party  *  *  *  if  the  cause  of  action  survive 
or  continue.  In  case  of  death  *  *  *  of  a 
party  the  court,  on  motion  at  any  time  within 
one  year  thereafter,  *  *  *  may  allow  the 
action  to  be  continued  by  or  against  bis  repre- 
sentative or  successw  In  interest"  Tbe  latest 
Judldal  utterance  of  this  court  In  construing 
this  section  Is  found  In  tbe  case  of  Dunham  v. 
Carson  (S.  C.)  20  S.  E.  197.  the  rubric  of 
which  Is  as  follows:  Where,  on  tbe  death 
of  a  defendant  In  an  acti(ni  to  foreclose  a 
mortgage  on  land,  her  devisees  are,  by  order* 
made  parties  defendant,  it  is  error  to  provide 
in  the  (N'der  that  they  may  answer  the  ccnn- 
plaint  generally,  as  the  only  question  they 
can  raise  1^  answer  is  whether  they  are  the 
heirs  or  devisees  of  the  deceased.  See,  also, 
Lyles  V.  HaskeU,  35  S.  C.  391,  14  S.  E.  829. 
These  exceptions  are  therefore  overruled. 

The  second  exception  is  as  follows:  "(2) 
Because  this  defendant  was  not  liable  to  an 
action  as  executor  for  tbe  debts  of  bis  testa- 
tor until  after  the  expiration  of  twelve 
months  from  tbe  probate  of  bis .  testator's 
will,  and  his  honor  erred  In  holding  other- 
wise." Section  2322,  Bev.  St  1893,  provides 
that  "no  action  shall  be  commenced  against 
any  executor  or  administrator  for  the  recov- 
ery of  the  debts  doe  by  tbe  testator  w  Intes- 
tate until  twelve  months  after  the  probate  of 
will  or  grant  of  administration."  Tbe  sec- 
tion Just  quoted  has  no  application  to  a  case 
like  this.  It  was  Intended  to  apply  to  cases 
where  tbe  original  action  was  commenced 
against  the  executor  or  administrator,  and 
not  when  the  representative  is  substituted  cm 
the  record  in  the  place  of  his  testator  or  in- 
testate.   This  exception  is  overruled. 

The  third  exception  is  as  follows :  "(3)  Be- 
cause his  h<mor  erred  in  sustaining  the  ref- 
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eree'8  flndtng  tbat  plalntlffli  are  entitled  to  a 
decree  against  this  defendant  for  f647.07, 
when  there  was  no  evidence  to  sbow  any  aa- 
seta  of  Ills  testator  had  gone  into  bia  lumds, 
and  when  the  defoidant  had  never  been  gtr- 
en  the  opportonlty  of  showing  how  much  he 
had  rec^red."  This  exception  only  inrol-ras 
a  question  of  fact.  The  teatlmony  is  not  set 
forth  In  the  case,  and  there  Is  nothing  be- 
fore us  to  show  ^t  tb&re  was  error  on  the 
part  of  the  clrciUt  judge.  Thte  exceptlcm  Is 
also  orerruled. 

The  fonrUi  excepti<ni  la  as  ftdlows:  "(4) 
Because  his  honor  erreA  in  sustaining  the 
finding  of  the  refoee  that  plaintifb  woe  en- 
titled to  a  decree  against  this  defendant  not 
snbject  to  the  plea  of  ploie  admlnlatraVlt" 
In  addition  to  what  has  just  been  said  in  re- 
gard to  the  ttilrd  excepti(m,  It  does  kiot  ap- 
peu  that  the  plea  of  plene  admlnlstraTlt  was 
interposed  dtber  by  D.  L.  Campbell  or  Allen 
Campbell,  his  representatlTe.  This  excep* 
tion  is  ovmruled. 

We  come  now  to  a  conaldontion  of  the  ex* 
ceptlons  filed  by  the  plalntifClB  and  Preston 
Quick,  administrator,  whlcb  are  as  follows: 
"(1>  Because  the  court  erred  in  holding  that 
a  discharge  by  the  judge  of  probate,  and  the 
lapse  of  six  years  thereafter,  before  action 
brought  on  an  obligation  of  the  Intestate, 
terminates  the  office  of  administrator,  and 
there  Is  no  longer  any  administrate,  and 
James  W.  Ousl^  could  not  be  sued,  under 
these  drcumstances,  upon  an  obligation  at 
his  Intestate.  (2)  Because  the  court  erred  In 
holding  that  the  estate  of  Alexander  Doug- 
lass was  not  represented  In  this  cause,  and 
that  James  W.  OuSley  was  not  a  proper  par^ 
ty  to  this  cause.  (8)  Because  the  court  erred 
in  holding  that  a  judgmoit  could  not  be  en- 
tered in  the  ome  against  James  W.  Oosley, 
as  admhilstrator  of  Alexander  Douglass,  sub- 
ject to  the  plea  of  plene  admlnlstra-vlt.  (4) 
Because  the  court  erred  In  dlsmlsdng  the 
cnnplalnt  as  against  James  W.  Ousley.  as 
administrator  of  Alexander  Douglass."  These 
nceptlons  all  depend  upon  whether  these 
parties  are  bound  by  order  of  the  probate 
court  discharging  the  defenduit  James  W. 
Ousley  as  admlnlsttator  of  the  estate  of  Alex* 
snder  Dou^ass,  deceased.  Section  41  of  the 
Code  provides  that:  "It  shall  not  be  lawful 
for  any  Judge  of  probate  In  this  state  to 
grant  a  final  discharge  to  any  executor,  ad- 
ministrator, trustee,  guardian,  or  ctmmiittee, 
unless  such  executor,  administrator,  trustee, 
guardian,  or  committee,  shall  hare  finally 
accounted  tor  the  estate  In  his  hands,  and 
have  givm  notice  in  a  newspaper  in  the  coun- 
ty (if  there  be  no  newspaper  published  In 
the  county,  then  In  some  newspaper  having 
the  greatest  circulation  therein)  for  the  space 
of  at  least  one  month,  that  on  a  day  certain 
application  vviU  be  made  to  the  said  judge  of 
probate  for  a  final  discharge:  provided,  tbat 
in  Ghaileston  and  Richland  counties  the  pub- 
lication shall  be  tti-weekly.  No  such  dis- 
charge shall  affect  any  distributee,  legate^ 


cestui  que  tmst.  ward  or  limatlc,  who  has 
not  been  made  a  party  to  such  application, 
either  by  personal  sonrlce  of  the  notice,  or 
by  publication  in  the  mode  provided  for  ab- 
aent  defendants."  ^e  special  reieree,  in 
his  r^ort,  says,  "It  is  admitted  that  he 
(James  W.  Ousley)  made  a  final  accounting, 
and  was  disdiarged  by  the  judge  of  probate^ 
more  than  six  years  before  the  commence- 
ment oi  this  action."  Thercr  was  no  excep- 
tion to  this  part  of  the  special  refoee's  re- 
port His  honor,  Judge  iforton.  In  hla  de- 
cree, found  that  "ttie  defendant  James  W. 
Ousley  fully  administered  his  [Alexander 
Douglass*]  personal  estate,  and  was  dischar- 
ged Item  his  office  the  probate  conrt  In 
1882,  and  nothing  appears  to  show  the  in- 
validity of  the  discbarge."  The  mSd  dis- 
charge waa  binding  upon  all  exoe^t  those 
mentioned  in  the  proviso  to  said  section,  to 
wit,  "any  diatrlbutee,  l^atee,  cestoi  que 
trust,  ward  m  lunatic  who  has  not  beoi 
made  a  party  to  audi  application  elthw  by 
petscHoal  service  of  the  luHoe,  or  1^  puUlc&- 
tion  in  the  mode  provided  for  absent  defend- 
ants." The  mipdlants  filing  tluee  exo^ 
tlons  do  not  occupy  any  of  the  positions  men- 
tioned In  the  said  proviso,  and  are  tb»efora 
bound  by  the  said  discharge^  There  is  an- 
other reason  why  these  exceptkma  should  be 
overruled:  As  has  been  said,  none  of  the 
testimony  Is  set  forth  In  the  case.  The  ooc^ 
rectnen  of  the  drcutt  judge's  ccmcluslonfl  in 
regard  to  the  matter  of  dDMharge  of  tte  ad- 
mlnlstrator  depends  upon  questions  of  teet 
When  the  testimony  Is  not  set  out  In  the 
case,  npon  which  the  circuit  judge  based  tals 
decree,  this  court  must  presume  that  the  c*r- 
cnlt  judge  had  before  him  such  facts  as  van 
snffldMit  to  sustain  his  oomduslons.  a%eee 
exc^ftions  are  therefore  ovomled.  It  Is  the 
judgmoit  of  this  court  tbat  the  juOgmait  ot 
the  circuit  court  be  affirmed. 


(44  8.  C.  39D 
HAUMETX  et  aL  V.  BROWN. 

SAME  V.  CHAPFIN. 

(Si^reme  Court  of  South  Oaroliua.   JtUy  10, 
1885.) 

Notes— MATCRtTT—lMSTRircTtioss. 

1.  Instnimenta  reciting,  respectivel?,  '^This 
is  to  show  that  I  have  received  of  my  father,  em 
so  much  interest  in  his  estate,  a  tract  of  land. 
•  •  *  for  which  I  i^ccount  to  the  estate  for 
9S.580,  for  which  I  promise  to  pay  H.  |tbe  fa- 
ther], daring  his  lifetime,  seven  per  cent,  per  an- 
nmn  interest,  to  begin  the  first  da;  of  Decem- 
ber, •  •  •  which  is  value  received;"  and 
"this  is  to  sbow  that  my  father  baa  advanced 
me  ¥500  in  cash,  as  so  much  advanced  on  bis 
estate,  tor  which  I  have  to  pay  interest  annaaj- 
ly  from  *  *  *,  It  being  tor  cash,  whidi  is 
value  received,"— are  notes. 

2.  The  causes  of  action  on  said  instrmnents 
matured  at  the  death  of  the  father. 

3.  The  money  on  said  instruments  was,  aft- 
er the  death  of  the  father,  due  his  estate. 

4.  Error  cannot  be  iwedicated  of  fsnuxe  to 
charge  where  there  was  no  request  tiinefor. 
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Appeal  from  common  pleas  drcnlt  court  of 
Spartanburg  county;  T.  B.  Fraser,  Jndge. 

Actions  by  Elizabeth  Hammett,  executrix, 
and  W.  W.  Dearybuby,  executor,  of  O.  B. 
Hammett,  deceased,  a^nat  Agnes  Brown 
and  Sarah  A.  Chaffln.  Judgment  for  plain- 
tiffs. Defendants  appeal  In  both  cases.  Af- 
finned.  The  complaint,  answer,  charge  to  the 
Jury,  and  exceptious  in  the  case  against 
Brown  were  as  follows: 

Complaint 

1.  For  the  first  cause  of  action:  (1)  That 
on  May  28,  188S,  defendant  executed  the  fol- 
lowing obligation:  '^,530.  This  is  to  show 
tbat  I  have  received  from  my  father,  aa  so 
mocb  interest  In  his  estate,  a  tract  of  land 
MtQtaining  three  hundred  and  fifty-three 
acres,  known  as  the  "Gores  Meetlng-House 
Tract,"  for  which  I  account  to  the  estate  for 
three  thousand  flT«  hundred  and  thirty  dol- 
lars, for  which  I  promise  to  pay  C.  B.  Ham- 
mett, during  hia  lifetime,  seven  per  cent  per 
annum  interest  to  begin  the  1st  day  of  next 
Dec«nber,  then  the  interest  to  be  paid  the 
lit  day  of  each  December  thereafter,  which 
tB  value  received  this  May  28, 1885.  [Signed] 
Agnes  Brown.  Test:  J.  F.  Sloan.'  (2)  That 
the  said  G.  B.  Hammett  father  of  defendant 
died  in  said  county  and  state  on  October  20, 
18S7,  leaving  of  force  hia  will,  whereof  he 
appointed  the  plaintiffs  executrix  and  ex- 
ecutor, respectively;  that  they  thereafter  duly 
qualified  as  such  executors  in  the  office  of 
the  probate  court  In  said  county,  and  entered 
npoQ  the  dischai^  of  the  duties  of  the  office. 
(3)  That  the  said  will  of  a  B.  Hammett  di- 
rected the  executors  to  collect  the  aforesaid 
obllgatiofi,  should  It  be  necessary  to  do  so  In 
order  to  pay  the  debts  of  the  estate;  and  tliat 
such  necessity  exists.  (4)  Tbat  no  part  of 
said  obligation  has  been  paid,  and  that  there 
is  now  due  thereon  the  said  sum  of  $3,530, 
with  hiterest  from  December  1, 188G. 

"II.  For  a  second  cause  of  action:  (1)  Tliat 
on  May  28,  1885.  defendant  executed  the  fol- 
lowing obligation:  This  Is  to  show  that  my 
father  has  advanced  me  five  hundred  dollars 
In  cash,  as  so  much  advanced  on  his  estate, 
for  which  I  have  to  pay  interest  annually 
from  the  3d  day  of  May,  1884,  it  being  for  cash, 
which  Is  value  received  tliis  2Stb  day  of  May, 
1S%.  [Signed]  Agnes  Brown.  Test:  J.  F. 
Sloan,'  That  her  father  was  C  B.  Hammett 
(2)  That  the  said  C.  B.  Hammett,  the  father 
of  defendant  died  in  said  coun^  and  state 
oa  October  20,  1887,  leaving  of  force  his 
will,  whereof  he  appointed  ttie  plaintiffs  ex- 
ecutrix and  executor  respectively;  that  they 
thereafter  duly  qualified  as  such  executors  In 
the  office  of  the  probate  court  in  said  county, 
and  entered  upon  the  discharge  of  the  duties 
of  the  office.  (3)  That  the  said  will  of  C.  B. 
Hammett  directs  the  executors  to  collect  the 
aforesaid  obligation,  sliould  it  be  necessary 
to  do  so  In  order  to  pay  the  debts  of  the  es- 
tate; and  that  such  necessity  exists.  (4)  That 
DO  part  of  said  obligation  has  been  i>ald,  and 


that  there  is  now  due  therecm  the  sum  of 
$500.  with  Interest  from  the  3d  day  of  May, 
1884. 

"Wherefore,  plaintiffs  demand  Judgment 
for  the  amounts  alleged  above  to  be  due  do 
said  caoaeB,  and  for  coats." 

Answer. 

"The  defendant  by  this,  her  amended  an- 
swer, answering  the  complaint  herein:  (1> 
Admits  all  the  allegations  of  the  complaint 
except  BO  much  of  the  allegation  contained 
in  the  paragraph  numbered  4  of  the  first 
cause  of  action  aa  alleges  that  the  sum  of  $3.- 
530,  with  Interest  from  December  1,  18%,  is 
now  due  upon  said  cause  of  action;  and  so 
much  of  the  allegation  contained  tu  the  para- 
graph numbered  4  of  the  second  cause  of  ac- 
tion as  alleges  that  the  sum  of  $600,  with  in- 
terrat  from  May  3,  1884,  Is  now  due  upon 
said  cause  of  action;  and  also  so  much  of  the 
allegation  contained  in  the  paragraph  num- 
bered 3  of  the  second  cause  of  action  as  al- 
leges that  safd  will  directs  the  executors  to 
collect  said  obligation,  if  necessary  to  do  so 
to  pay  debts  of  the  estate,  whlcb  allegation 
she  denies.  (2)  For  a  second  defense  to  tlie 
first  cause  of  action,  the  defendant  alleges 
that  the  cause  of  action  stated  In  the  com- 
plaint did  not  accrue  within  six  years  before 
the  commencement  of  this  action.  (3)  For  a 
third  defense  to  the  first  cause  of  action,'  the 
defendant  alleges  that  at  the  date  of  the 
same  she  was  a  married  woman,  having  a 
separate  property,  the  same  consisting  of  a 
parcel  of  land,  containing  353  acres,  in  Spar- 
tanburg county,  which  said  lands  said  G.  B. 
Hammett  in  his  lifetime  conveyed  to  her  by 
deed  with  full  covenants  of  warranty;  tliat 
said  cause  of  action  or  agreement  wos  not 
made  as  to  her  separate  property,  and  the 
defendant  received  and  took  no  property  un- 
der said  will  of  G.  B.  Hammett  (4)  For  a 
second  defense  to  the  second  alleged  cause  of 
action,  the  defendaut  allies  that  the  cause 
of  action  stated  in  the  complaint  did  not  ac- 
crue within  six  years  before  the  commence- 
ment of  this  action.  (5)  For  a  third  defense 
to  the  second  alleged  cause  of  action,  the  de- 
fendant alleges  that  at  tlie  date  of  same  she 
was  a  married  woman,  liaving  a  separate 
property,  consisting  of  a  parcel  of  laud  on 
Paeolet  river,  In  Spartanburg  county,  whlcb 
said  land  said  C.  B.  Hammett  in  his  lifetime 
conveyed  to  her  by  his  deed  with  full  cove- 
nants of  warranty;  that  said  agreement  vr 
cause  of  action  was  not  made  as  to  her  sepa- 
rate property,  and  the  defendant  tooic  and  re- 
ceived no  property  under  said  will  of  C.  B. 
Hammett.  Wherefore  the  defendant  prays 
judgment  against  the  plaintiffs  that  the  com- 
plaint be  dismissed,  and  for  costs." 

Gliarge  to  the  Jury. 

"This  is  a  case  very  similar  to  the  one  on 
the  other  side  of  the  court  It  is  an  action 
upon  certain  papers  given  this  gentleman, 
who  iB  now  dead.  In  bis  lifetime.  The  au- 
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preme  court  say  It  la  a  note.  Ttab  Indina- 
tton  la  my  mind  was  that  It  was  a  matter  to 
be  settled  elsewhere,  bat  the  d6cUlon  of  the 
rapreme  court  eettles  the  case  for  me  and 
you.  That  promised  to  pay  so  much.  That 
promise  to  pay  matured  when  he  died,  and  Is 
payable  to  his  estate;  so  she  Is  due  to  the  es- 
tate that  amount  of  money,  with  Interest 
from  his  death,  at  7  per  cent.,  notll  now.  As 
to  beiag  a  married  woman,  while  a  married 
woman  can  make  contracts  as  to  her  separate 
estate,  If  she  borrowed  money  or  bought 
property,  that  was  her  separate  act  It  was 
as  to  her  separate  estate  that  the  note  was 
gtTen.** 

Bzceptions. 

**(1)  In  holding  and  charglae  that  the 
causes  of  action  sued  on  wete  notes.  (2)  In 
holding  and  charging  that  tba  causes  of  ac- 
tion matured  at  the  death  of  testator.  (3) 
In  holding  and  charging  that  the  catisei  of 
action  were  payable  to  the  estate  of  the  tes- 
tator. (4)  In  holding  and  charging  that  the 
defendant  was  due  the  estate  the  principal 
amount  sued  for,  with  Interest  from  the 
death  of  the  testator,  (ff)  In  not  charging 
that  the  first  cause  of  aetixm  became  due;,  if 
at  all,  at  its  date.  (6)  In  not  charging  that 
the  second  caiue  ot  actlcm  became  due,  If  at 
all,  at  Its  date.  (7)  In  not  chaining  that  the 
first  cause  of  action  was  not  a  note.  (8)  In 
not  chanrlng  that  the  second  cause  of  action 
was  not  a  note.  (9)  In  not  charging  that  the 
first  cause  of  action  was-  not  an  agreement 
for  the  payment  of  money,  and  aerer  became 
due  and  payable.  (1<^  In  not  charging  that 
the  second  catue  of  action  was  not  an  agree- 
ment for  the  payment  of  money,  and  never 
became  due  and  payable.  (11)  In  not  char^ 
glng  that  the  plea  of  the  statute  of-  limitations 
was  a  bar  to  the  action  as  to  the  first  cause 
of  action.  (12)  In  not  charging  that  the  plea 
of  the  statute  of  limitations  was  a  bar  to  the 
action  as  to  the  second  cause. of  action," 

S.  T.  McCravey,  for  appellants.  Stanyarne 
WUson,  for  respondents. 

GART,  3.  Tills  action  came  on  for  trial 
before  his  lionor,  T.  B.  Fraser,  presiding 
jndg^  and  a  Jury,  at  the  October,  1894,  term 
of  the  court  of  common  pleas  for  Spartan- 
burg county.  The  complaint,  answer,  charge 
to  the  jury,  and  exceptions  will  l>e  Incorporat- 
ed in  the  report  of  the  case.  PlalntUfs  off  ered 
no  testimony,  and  dosed,  and  the  defendant 
did  likewise.  The  jury  rendered  a  verdict 
for  the  amount  of  the  notes,  with  Interest 
from  tlie  20tb  of  October.  1887,— the  date  of 
the  death  of  the  testator,— and  Judgment  was 
entered  thereon.  Before  proceeding  to  con- 
sider the  exceptions,  we  desire  to  state  tliat 
the  arguments  of  counsel  in  this  case  are 
very  meager,  and  not  a  iMngle  authority  is 
cited,  except  the  case  of  Hammett  v.  Ham- 
mett,  88  SL  G.  GO.  16  S.  B.  293, 889. 

Appellants'  first  exception  complains  of  &• 
rar  on  the  part  of  the  prealdlng  Judge  In  hold- 


ing and  charging  that  the  causes  of  action 
sued  on  were  notes.  This  was  substantially 
the  decision  rendered  by  ttiis  court  hi  the 
case  of  Hammett  v.  Hammett,  supra.  This 
exception  is  therefore  overruled. 

The  second  exception  complains  of  mot  oa 
the  part  of  the  presiding  judge  In  holding  and 
charging  that  the  causes  of  action  matured 
at  the  death  of  testator.  The  Instrummts 
of  wrlUng  show  that  the  {oeelding  judge  was 
correct  In  so  charging,  and  this  oceeptlai  is 
also  overruled. 

The  third  exceptl<at  complains  of  errw  on 
the  part  of  the  presiding  Judge  in  h(ddins 
and  charging  that  the  causes  of  action  were 
payable  to  the  estate  of  the  testator.  We  do 
not  see  bow  it  can  even  admit  of  qu»tion 
that  the  money  was  due  to  tlw  estate  of  the 
toBtator  In  the  absence  of  a  contrary  show- 
ing. This  exception  Is  also  overruled. 

The  foorjth  exception  complains  of  error  on 
the  part  of  the  preluding  Judge  in  holding  and 
charging  that  the  defendant  was  due  the  es- 
tate the  principal  amount  sued  for,  with  In- 
terest from  the  death  of  the  testator.  We 
agree  with  the  circuit  Judge  in  his  constrac- 
tlon  of  the  luBtruments  of  writing.  TUm  «z- 
ceptlcm  iB  also  overruled. 

The  other  exceptions  all  comidaln  of  error 
on  the  part  of  the  presiding  judge  In  falling 
to  charge  the  Jury  as  therein  set  forth,  al- 
though there  were  no  requests  to  charge;.  It 
has  be^  so  often  decided  by  this  court  that 
this  Is  not  reversible  error  that  we  do  not 
deem  It  necessary  to  cite  authority  on  this 
pctot  It  is  the  judgment  of  tills  court  that 
the  Judgment  of  the  drcnit  ooort  be  af- 
firmed. 

The  case  of  Hammett  v.  Ohaffln  was  beard 
with  the  foregoing  case,  and,  as  they  both 
turn  upon  the  same  question,  the  same  Judg- 
ment is  rendered. 


SHUGART'S  ADSrX  v.  NORFOLK  *  W. 
R.  CO.! 

(Supreme  C9oart  of  Appeals  of  Vir^nk.  July 

11,1895.) 

iKjintT  TO  Emplotb — UmrauAL  Dmnas. 
Deceased  was  a  fireman  in  employ  of  tlie 
defendant  railroad  company.  Tlie  engineer  act- 
ed as  conductor,  and  at  nmes  aoconplea  can, 
and  Bometlmes  reqaeated  the  deceased  to  do  sdl 
The  deceased  also  nncoupled  cars  of  hia  own 
motion,  but  on  the  occasion  when  the  accident 
occurred  the  engineer,  who  alone  tesHfied  for 
the  plaintifE  on  this  point,  did  not  recollect 
wheuier  the  deceased  was  reqneated  so  to  do, 
or  not.  It  was  claimed  that  by  reason  of  the 
insufficient  number  ot  persons  in  charge  of  the 
train  the  deceased  was  killed  while  nneonpling 
cars.  SHd  that,  as  it  had  not  been  shown  that 
he  was  ordered  to  perform  that  unosnal  dutx. 
the  company  was  not  responrible. 

Error  to  drcifit  court,  Washlngtoa  county; 

Kelly,  Judge. 

Action  by  Isabella  Shugart.  admlnlstntrix, 
agahiBt  the  Norfolk  &  Western  Railroad  Cont- 


1  Reported  by  F.  &  Kirkpatrkk,  Bsq^  of  the 
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pany.  Jadgment  for  deCendant  Plaintiff 
brings  error.  Affirmed. 

Danl^  Trigff  and  a  F.  Trigg,  for  plaintiff 
in  error.  Fulkermn,  Page  ft  Hurt;  for  de- 
fendant in  error. 


BUCHANAN,  J.  The  plotntUf  in  error 
bronght  an  acdtm  of  trespass  on  tbe  case  In 
the  drcnlt  court  for  Washington  county 
agaliiBt  the  defendant,  to  recover  damages 
for  negligently  mnning  Its  cars  over  her  In- 
testate, so  that  he  died  by  reason  of  the  In- 
juries done  faim. 

Upon  a  trial  of  the  cause  the  defendant  de- 
morred  to  the  evidenoe,  and  the  court  sus- 
tained tbe  demurrer,  and  gave  judgment  for 
tbe  defendant  To  that  Judgment  a  writ  of 
error  was  awarded  by  this  court 

Tbe  plaintiff  bases  her  right  to  recover  up- 
00  the  ground  that  the  train  upon  which  her 
intestate  waa  flrranan  did  not  have  upon  It  a 
■nfficloit  number  of  servants  to  do  the  work 
required  of  them;  that  the  engine  waa  de- 
fective; that  the  conductor  was  absoit  from 
bis  place  of  duty,  at  a  hotel  some  200  or  300 
yards  away,  and  that  ttie  engineer,  who.  It  is 
clalnwd,  waa  In  charge  of  the  train  In  the  con- 
ductor's absence,  OTdered  the  fireman  to  un- 
couple cara,  so  as  to  «q>edlte  the  shifting 
of  cars  in  whi<A  the  train  was  then  engaged; 
aud  that  while  engaged  In  uncoi^Ung  cars— 
a  work  mwe  dangerous  and  not  within  the 
scope  of  bis  employment  as  fireman— he  re- 
cdved  the  Injuries  from  which  he  died. 

It  Is  unnecessary  to  decide  whether  or  not 
tbe  defendant  company  failed  In  Its  duty  to 
exercise  reasonable  care  in  selecting  and  re- 
taining a  Bufllclent  number  of  competent 
Berrants,  or  In  providing  and  keeping  safe 
and  suitable  machinery  for  the  work  In  which 
tbe  plaintiff's  intestate  waa  engaged,  unless 
the  evidence  shows  that  the  plaintiff's  in- 
testate was  wdered  to  leave  hia  place  of 
doty  as  fireman,  and  to  engage  In  the  other 
and  more  dangerous  work  of  uncoupling  cars. 

The  plaintiff's  only  witness  upon  this  point 
was  the  engineer,  who  proves  that  he  bad 
UDfiouE^  cars  himself;  that  be  had  some- 
times requested  tbe  plaintiff's  Intestate  to  do 
flo;  that  the  said  intestate  had  sometimes 
d(me  80  of  bis  own  motion,  but  that  on  the 
occasion  when  the  accident  occurred  he  does 
not  recollect  whether  he  made  any  such  re- 
quest or  not.  Tbe  burden  of  proof  was  upon 
the  plaintiff  to  prove  that  her  Intestate  was 
engaged  in  uncoupling  tbe  cars  by  order  of 
his  superior.  Hlivlng  failed  to  show  this, 
there  could  be  no  recov  ery  in  this  case,  what- 
ever the  facts  may  have  been  as  to  tbe  other 
grounds  of  negligence  relied  on,  for  tbe  Injury 
could  DOt  have  happened  to  him  if  he  bad 
wntlnaed  to  perform  bis  duties  as  fireman, 
and  not  gone  to  a  place  of  danger  not  within 
the  scope  of  his  employment 

Tne  circuit  court  did  not  err  In  sustaining 
the  demurrer  to  tbe  evidence,  and  Its  Judg- 
<neat  must  be  affirmed. 


tn  Vs.  MO 
HUGHES  T.  PATTERSON'S  EX*B.i 
(Supreme  Court  of  Appeals  of  Virginia.  July 
lit  1885.) 

CUIHS  AOIINST  DbCBDENT'8  ESTATS. 

A  daushter  held  her  father's  bond,  dated 
in  1874,  ana  upon  wbidi  there  were  certain 
credits.  Prior  to  her  death,  in  1878,  she  re- 
onested  him  to  keep  ber  children  tm  the  debt 
TiUs  he  did  until  bis  death,  in  1881.  The  bond 
was  found  among  his  private  papers.  Htid, 
that  the  estate  should  be  allowed  a  fair  com- 
pensation for  maintaining  tbe  children  during 
the  above  period,  leas  the  value  of  thur  servicsa, 
and  charged  with  the  zemalnder,  if  any. 

Appeal  from  circuit  court  Waahington 

county;  Kelly,  Judge. 

Hngheo,  administrator  ct  Harriet  Palmer, 
appeals  from  a  decree  In  faVM-  of  the  e»cu- 
tor  of  8.  G.  Patte^on.  Revised. 

Daniel  Trigg  and  A.  L.  Robinson,  for  ap- 
pellant  Selden  Lmgley,  fbr  appellee. 

BUCHANAN,  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  for  Washington 
coun^  rendered  in  a  suit  brought  by  credltora 
of  S.  C.  Patterson,  deceased,  for  the  settle- 
ment of  his  estate,  and  to  enforce  the  pay< 
ment  of  its  debts.  A  commissioner  was  ap- 
pointed to  take  an  account  of  tiie  assets  of 
the  said  estate,  its  liabilities,  and  thebr  pri- 
orities. Among  the  debts  which  were  assert- 
ed before  tbe  commIssl(»ier  taking  the  ac- 
count was  a  bond  for  $817.12,  executed  by  the 
decedent  Patterson,  to  bis  daughter  Harriet 
Palmer  for  the  balance  due  from  him  as  her 
guardian.  Tbe  bond  was  dated  the  20th  of 
October,  1874,  and  was  subject  to  two  cred- 
its ind<Mwd  upon  It— one  as  of  June  6.  1876, 
for  $150;  the  other,  for  $50,  as  of  October  8, 
1878.  It  appears  that  Mrs.  Palmer  bad  been 
dlvctfced  frtnn  ber  husband,  Tliomas  Palmer, 
prior  to  the  execution  of  tbe  bond,  and  bad 
be^  living  with  her  father  since  her  divorce, 
up  to  tbe  time  of  her  death,  wiiich  occurred 
in  December,  1879.  Immediately  prior  to  her 
death  she  requested  her  father  to  take  her 
two  children,  and  keep  them,  for  what  he 
owed  ber.  This  he  agreed  to  do.  Pursuant 
to  this  request  of  his  daughter,  the  father 
kept  her  children  at  his  home^  and  clothed 
and  f^d  tbem,  up  to  the  time  of  his  death, 
which  occurred  In  June,  1891.  The  bond  In 
question  was  found  after  tbe  father's  death  in 
a  drawer  which  be  kept  locked,  and  which 
contained  his  private  papers.  It  was  taken 
from  the.  drawer  by  a  grandson  of  tbe  de- 
cedent, who  afterwards  became  the  husband 
of  tbe  daughter  of  Mrs.  Palmer,  and  with- 
out the  knowledge  of  the  decedent's  widow, 
who  was  one  of  his  persMial  representatives, 
and  had  pc^ession  of  his  papers.  The  bond 
was  laid  before  the  commissioner  by  the  ad- 
ministrator of  Mrs.  Harriet  Palmer,  deceased. 
Tbe  commissioner  was  of  opinion  that  the 
bond  was  not  a  valid  debt  against  the  dece- 
dent's estate,  and  reported  against  It.  His 


1  Reported  by  F.  S.  Elrkpatrlck,  Esq.,  of  the 
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rep«t  was  excepted  to  upon  this  ptdnt,  but 
the  court  overruled  the  exception  and  con- 
firmed his  report,  and  from  that  decree  this 
appeal  was  taken  by  the  admhilstratw  of 
Harriet  Palmar,  deceased.. 

The  circuit  court  based  Its  decree  npon  the 
ground  that  tliere  was  an  express  agreement 
^tween  the  decedent  and  his  daughter  that 
he.  In  consideration  of  his  indebtedness  to 
her,  should  keep  and  raise  her  infant  childrrai, 
and  that  he  had  fully  ei»cnted  this  oigage- 
ment^  as  to  the  granddaughter,  and  that  his 
estate  was  still  discharging  the  duty  towards 
the  grandson,  who  was  at  the  time  of  the  de- 
cedent's death  12  years  of  age. 

Hie  evidence  In  tbe  cause  does  not  show 
with  such  definlteness  and  certainty  what  the 
agreement  between  the  decedent  and  his 
daughter  was  as  would  enable  a  court.  If  it 
were  otherwise  a  proper  case  for  qwdflc 
po-fonnance,  to  spedflcaJly  eocecnte  it  Nor 
does  tlie  evidence  show  that  the  decedent  per^ 
formed  the  duties  Imposed  by  It  upon  him, 
giving  It  the  most  liberal  coostructlon  in  his 
favor. 

Although  the  agrement  is  not  so  proved, 
yet  there  Is  no  doubt  that  there  was  an  agree- 
ment between  the  parties  which  induced  the 
decedent  to  take  and  keep  his  grandchildren 
at  his  house,  and  to  feed  and  dothe  fh«n,  and 
to  talte  possession  of  his  daughter's  propertiy 
as  his  own.  Under  the  facts  of  the  case,  the 
services  rendered  by  the  decedrat  for  bis 
dau^ter's  chlldmi  coidd  not  be  considered 
as  having  been  rendered  voluntarily,  or  be- 
cause ot  the  r^tionshJp  which  existed  be- 
tween the  parties.  It  would  be  unjust,  we 
tibink.  to  the  grandidtildren,  to  deprive  tliem 
of  the  whole  of  theh;  mother's  estate  by  rea- 
son of  the  agreem»t  referred  to  and  the  acta 
done  under  it;  and  It  would  be  equally  uqjust 
to  r^hise  compensation  to  the  decedent's  es- 
tate for  tiie  servicee  rendered  and  money 
expended  by  him  upon  the  faith  of  such 
agremnoit  In  King  v.  Xhnnpson.  9  Pet  204, 
the  agreement  between  the  parties  was  so 
uncertahk  that  it  could  not  be  specdflcally  en- 
forced, but  the  evidence  In  the  cause  showed 
that  the  pnrchasar  ot  tta  prcverty  undv  the 
Indefinite  agreanwt  tocA  possession  of  the 
property  under  such  agreemrat  acted  under 
It  and  expended  a  large  sum  of  money  upon 
the  proper^  on  the  tftlth  of  the  contract 
In  that  cas4  although  the  contract  could  not 
be  oiforced,  the  suiv^e  court  was  of  opin- 
Ion,  and  so  decreed,  that  the  party  expending 
the  money  iq»on  the  property  upcm  the  faith 
of  the  contract  was  entiUed  to  have  the  pnq^ 
er^  sold,  and  the  mwey  he  had  expoided  up- 
on it  repaid  to  him  out  of  the  proceeds  of  its 
sale. 

This  seems  to  be  a  proper  case  for  the  ap- 
plication ot  the  same  principle,  In  order  to  do 
Justice  between  tlw  parties.  We  tiilnk  the 
decedttt's  estate  is  entiUed  to  reasonable 
compensation  for  the  services  rendered  and 
money  expended  by  him  for  his  grandclilldren 
after  the  death  of  tlieir  mother,  and  vjf  .to 


the  time  ot  his  death,  and  lAiat  tlie  bond,  or 
mon^  due  fimn  him,  which  It  evidenced, 
should  be  enlarged  with  Its  payment,  and  that 
the  balance  thereof,  if  ai^,  should  be  paid, 
according  to  its  priority,  out  of  tiie  decedent's 
estate.  Instead,  ther^ore^  of  confirming  the 
commissioner's  r^rt  rejecting  appellant^s 
debt  the  circuit  court  ought  to  have  recfxn- 
mitted  the  report  upon  that  p(tot  with  direc- 
tion to  Its  commissioner  to  give  notice  to  the 
parties,  and  ascwtaln  what  would  be  a  rea- 
sonable compensation  to  the  decedent's  estate 
for  the  services  rendered  and  mon^  expend- 
ed by  him  In  keeping  and  caring  for  his 
daught^'s  children  from  the  time  of  her 
death  until  his  death,  taking  into  «msldera- 
Uoa  the  value  of  theh:  services  to  him  during 
that  period,  to  credit  that  snm  uptm  the 
bond  in  question,  and  r^xHrt  the  balance 
thereo:^  If  any,  as  a  debt  against  tlie  dece- 
dent's estate,  according  to  its  priority. 

The  decree  complained  of  uust  be  reversed, 
and  the  cause  remanded  to  tiie  circuit  court 
to  be  proceeded  In  there  acct^dliv  to  law  and 
Justice,  and  in  cmformity  with  the  opinl<m 
of  this  court 


(91  Vk.  SS3) 
PBESTON  V.  8ALBM  IMP.  GO.i 

(Supreme  Court  of  Appeals  of  Virginia.  July 
U.  1805.) 

Right  to  Jcrt — Judouemt  os  Hotiok. 
Under  Code  18S7, 1  82U,  providing  for  a 
Judgment  on  16  days'  notK»  in  an  action  by  a 
person  entitled  to  recover  money,  defendant  is 
not  entitled  to  a  jury  trial,  on  failure  or  refusal 
to  plead. 

Error  to  circuit  court  Washington  county; 
Kelly,  Judge. 

Action  by  the  Salem  Improvement  Oom- 
pany  against  B.  A.  Preston.  Judgment  for 
plalntllL  Defendant  brings  error.  Affirmed. 

Daniel  Trigg,  for  plaintiff  In  error.  J.  J. 
Stuart  for  defendant  in  error. 

HAHRISON,  J.  This  case  does  not  in- 
volve the  amount  required  by  statute  to  en- 
title the  plaintiff  to  a  bearing  by  this  court 
It  la,  however,  contended  that  there  Is  a 
constitutional  question  Involved  which 
brings  tlie  case  within  the  Jurisdiction  of 
this  court 

The  question  presented  is,  can  a  defendant, 
in  a  motion  under  section  3211,  Code  Va. 
1887,  claim  a  trial  by  a  Jury,  as  of  right 
without  tendering  an  Issue? 

When  the  case  was  called  in  the  court  be- 
low, the  defendant  declined  to  plead,  or 
tender  any  Issue  of  fact  claiming  the  right 
as  this  was  a  summary  proceeding,  to  go  to 
trial,  without  a.ny  formal  pleadings,  and  to 
produce  orally  in  the  progress  of  the  trial 
any  defenses  he  might  have.  The  court  de- 
clined to  allow  a  Jury  to  be  sworn  until  and 


1  Reported  by  P.  S.  Klrkpatrlck,  Esq.,  of  tbt 
I^ncbbuig  bar. 

Digitized  by  Google 


va.) 


LYNCHBURG  NAT.  BANK  v.  SCOTT. 


487 


nnless  some  Issne  of  fact  was  Jolnecl.  The 
parties  thereupon  submitted  the  matters  of 
law  and  fact  arising  In  the  case  to  the  de- 
termination and  judgment  of  the  court,  but 
without  waiving  the  defendant's  exception 
to  the  ruling  of  the  court. 

The  contention  Is  that  this  Is  a  summary 
proceeding  provided  by  statute,  and  that  it 
was  not  necessary,  under  section  3211,  to 
plead,  or  make  np  an  issue  of  fact  for  the 
jury,  but  that  the  defendant  was  entitled 
to  a  trial  by  a  jury  without  an  issue,  and 
that  It  was  a  denial  of  his  constltutloual 
rights  not  to  accord  Um  a  Jnry,  without  bis 
tendering  an  issue. 

The  object  of  section  3211  of  the  Code 
was  to  afford  a  more  speedy  remedy  for  the 
enforcement  of  contracts,  but  It  was  not  con- 
templated that  all  the  rules  of  pleading  were 
to  be  abrogated  thereby.  Section  3213  of  the 
Code  expressly  provides  that  "on  a  motion 
where  an  Issue  of  fact  Is  Joined,  and  either 
party  desire  It,  or  where  In  the  opinion  of 
the  court,  it  is  proper,  a  Jury  shall  be  im- 
paneled, nnless  the  case  be  one  In  which  the 
recovery  Is  limited  to  an  amount  not  great- 
er than  twenty  dollars,  exclusive  of  Inter- 
-eat" 

general  rules  applying  to  all  actions 
will  not  sustain  a  Judgment  given  upon  a 
verdict,  rendered  as  upon  the  trial  of  an 
Issue,  where  no  issue  has  been  Joined.  No 
verdict  can  be  rendered,  or  Judgment  enter- 
ed thereon,  in  any  case,  unless  Issue  shall 
have  first  been  Joined  on  the  pleadings.  1 
Bart  L>.  Prac.  476;  4  Minor,  Inst  pt  1,  p. 
851.  It  would  be  error  in  the  circuit  court  to 
eater  up  a  Judgment  on  the  verdict  of  a 
Jury  in  any  case  where  no  issue  had  been 
Joined,  or  no  plea  filed  by  the  defendant  Any 
such  Judgment  would,  for  that  reason  only, 
be  reversed.  The  -  cases  are  numerous,  in 
this  and  other  states,  where  verdicts  and 
Judgment  have  been  set  aside  by  the  appel- 
late court  merely  because  the  verdict  was 
rendered  when  no  issue  had  been  Joined. 
Stevens  v.  Taliaferro,  1  Wash.  (Va.)  155;  Mo- 
Million  V.  Dobbhis,  9  Leigh.  422;  Rowans  v. 
Glvens,  10  Grat  250;  Ruffner  v.  HUl,  21  W. 
Va.  152. 

The  better- practice  In  proceedings  by  mo- 
tion would  be  to  make  up  the  issue  to  be 
tried  by  the  Jury  by  filing  such  formal  plea 
as  would  be  suitable  had  the  action  been 
by  declaration,  according  to  the  form  at 
common  law.  Inasmuch,  however,  as  the 
object  of  this  proceeding  by  motion  under 
section  3211  was  to  give  suitors  a  plain  and 
summary  proceeding  for  the  recovery  of 
Judgments^  and  it  is  but  in  accordance  with 
the  spirit  of  this  flexible  proceeding  by  mo- 
tion to  permit  the  defendant  to  make  his 
defense  by  such  informal  pleas  or  state- 
ment in  writing  as  will  state  his  defense  and 
make  up  the  issue  to  be  tried,  this  latter 
practice  Is  permissible,  except  in  all  cases 
where  the  statute  requires  the  plea  to  be 
verified  by  afildaTlt.  In  such  cases  that  re- 


quirement of  the  statute  must  always  be 
complied  with. 

In  the  case  at  bar,  the  defendant  was  de- 
prived of  no  constitutional  right  in  being 
required  to  make  np  an  issue  of  fact  before 
the  Jury  was  Impaneled.  He  could  have  se- 
cured this  privilege  by  filing  the  formal  but 
rtmple  plea  of  nil  debet  or  by  filing  a  state- 
ment In  writing  of  the  grounds  of  his  de- 
fense snffidently  e^licit  to  make  up  the  la- 
sue. 

For  the  foregoing  reasons,  the  court  is  of 
opinion  that  there  Is  no  error  In  the  Judg- 
m&at  complained  of,  and  It  Is  affirmed. 


(M  Va.  652) 

LTNCHBURO  NAT.  BANK  v.  SCOTT  et  al.i 

(Supreme  Court  of  Appeals  of  Vitginia.  July 
11,  1896.) 

UaoRT  AS  A  Defensb— Bo^A  Fide  Holder. 

Code  1887,  3  2818.  provides  that  con- 
tracts calling  for  asarioos  interest  "shall  be 
deemed  to  be  for  an  illef^al  conaideratioa  as  to 
the  excess  beyond  the  pnndpal  amonnt  bo  loan- 
ed or  forborne."  HHd,  that  nsnry  could  not  be 
pleaded  under  thiB  statute  against  one  who  ac- 
quired a  negotiable  note  -in  the  usual  course  of 
business,  for  &  valuable  coniddetation,  before 
maturity,  without  notice  of  the  UBory,  and  who 
charged  no  osnrions  interest 

Error  to  circuit  court,  Washington  county; 
Kelly,  Judge. 

Action  by  the  Lynchbtug  National  Bank 
against  Scott  Bros,  and  oth^s.  Judgment 
for  defendants.  Plaintilf  brings  error.  Be- 
veraeA. 

Honaker  &  Hatt<»i  and  White  &  Penn,  for 
plaintiff  in  error.  Daniel  Trigg,  for  defend- 
ants in  error. 

HARRISON,  J.  This  was  a  suit  at  law  \n- 
stltuted  In  t^e  circuit  court  of  Washington 
county,  in  December,  1893,  by  the  Lynchburg 
National  Bank  against  Scott  Bros.,  upon  a 
negotiable  note  for  $1,000,  bearing  date  June 
8,  1893,  executed  by  Scott  Bros.,  and  payable 
four  months  after  date  to  S.  L.  Scott  at  the 
Bank  of  Abingdon,  Va.,  indorsed  by  S.L.  Scott 
and  the  Bank  of  Abingdon,  and  discounted  by 
the  Lynchburg  National  Bank.  The  note  sued 
on  Is  the  last  of  a  series  of  renewals  of  a  simi- 
lar note  discounted  by  the  Bank  of  Ablngdm, 
December  17,  1888,  at  a  usurious  rate  of  In- 
terest, the  usurious  Interest  paid  said  bank 
aggregating  the  sum  of  $506.38.  The  plain- 
tiff bank  discounted  the  note  sued  on  before 
maturity,  in  the  due  course  of  business,  at 
8  per  cent  interest,  without  notice  of  any 
fact  connected  with  its  history,  or  of  any  il- 
legality which  affected  it  in  the  hands  of 
antecedent  parties.  Before  the  maturity  of 
the  note  sued  on,  the  Bank  of  Abingdon  made 
a  general  deed  of  assignment  for  the  benefit 
of  all  of  its  creditors.  Among  the  defenses 
set  up  by  the  defendants  Scott  Bros,  was  that 


1  Reported  by  F.  S.  Klrkpatrick,  Esq.,  of  ths 
Lynchburg  bar. 
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Of  usury,  and  all  queeHtnis  of  law^  and  Cact 
were,  by  agreem^t,  submitted  to  tbe  court, 
wblch  gare  Judgmeat  for  tbe  plaintiff  for  tbe 
sum  of  $1,00^25,  the  ^bwipal  of  said  note* 
and  cbarges  of  protest,  subject  to  a.  credit 
of  $006.38,  wltb  interest  on  tbe  balance  from 
tbe  date  ot  said  Judgment.  Objections  to 
the  rolings  of  the  circuit  court  adTone  to  the 
plabitiff  being  r^ularly  saved  by  Ulbi  of  ez- 
ceptltms,  aivllcatlon  was  made  to  tbli  court 
for  a  writ  of  vror,  which  was  granted. 

In  the  petition  tbe  ^IntUf  assigns  four 
grounds  of  error,  all  raising  questlbns  of  far 
more  than  ordinary  Interest.  In  the  view, 
howero-,  talcen  of  the  case  by  this  court.  It 
becomes  unnecessary  to  consider  but  one;  and 
that  Is,  can  the  defendants  Scott  Bros.,  in  this 
action,  avail  tbemselTes  of  the  defense  of 
usury  against  the  plaintiff  bank,  a  bona  fide 
bolder  of  the  note  sued  on,  for  value,  and 
without  notice  of  any  taint  of  usury,  and  re- 
ceived in  the  due  course  of  bualness,  before 
maturity,  and  at  a  legal  rate  of  discount? 

The  statute  of  Virginia  (God^  I  2S18)  pro- 
vides as  follows:  "All  contracte  and  assur- 
ances, made  directly  or  Indirectly  for  tbe  loan 
or  forbearance  of  money  or  other  thing  at 
a  greater  rate  ot  interest  than  Is  allowed  by 
the  preceding  secti«i,  shall  be  deemed  to  be 
for  an  Illegal  consideration,  as  to  the  ex- 
cess beyond  tbe  principal  amount  so  loaned  or 
forborne."  This  section  of  tbe  Code  Is  In 
the  words  of  the  act,  as  passed  March  24, 
1874,  and  has  been  tbe  law  in  Virginia  since 
that  date.  By  tbe  terms  of  the  statute  which 
was  in  force  in  this  state  prior  to  April  1, 
1893.  all  contracts  and  assurances  for  the 
loan  or  forl)earance  of  money  founded  upon 
a  usurious  conslderatiott  were  declared  to  be 
void. 

The  question  to  be  considered  Is  the  effect, 
as  to  negotiable  Instruments,  of  this  change 
In  the  statute,  declaring  that  such  contracts 
Bhall  be  deemed  to  be  for  an  illegal  considera- 
tion, instead  of  void,  as  tonncrlj. 

These  are  not  meaningless  words,  and  It 
cannot  be  doubted  that  the  legislature  bad 
some  wise  purpose  In  adopting  tbe  one  rather 
than  the  other. 

The  purchase  or  hcdder  of  a  negotiable  in- 
strument, who  has  taken  It  bona,  fide,  for  a 
valuable  consideration,  In  tbe  ordinary  course 
of  business,  when  It  was  not  overdue,  with- 
out notice  of  its  dishonor,  and  without  notice 
of  facts  which  Impeach  Its  validity  as  be- 
txveea  antecedoit  parties,  has  a  title  unaffect- 
ed by  those  facts,  and  may  recover  on  tbe 
Instrument,  although  It  may  be  without  any 
legal  validity,  as  between  the  antecedent  par- 
ties.  1  Danlti.  Xeg.  Inst  p.  576,  8  769. 

I  believe  the  foregoing  strong  statement  of 
tbe  favor  with  which  negotiable  instruments 
are  regarded  by  the  law  is  universally  sc- 
ented as  sound.  So  far  as  I  have  been  able 
to  examine  tbe  authorlttes,  there  Is  but  one 
exception  to  the  rule  Just  laid  down,  and  that 
Is  when  the  statute  renders  such  Instruments 
void.   Tbe  law  extends  this  peculiar  protec- 


tton  to  negotiable  instrnmenta^  becanae  It 
would  seriously  embarrass  nmcantlle  trans- 
actions to  expose  the  trader  to  the  conse- 
quences of  bavins  the  bill  at  note  passed  to 
him  impeached  for  some  covert  defect  Tbe 
same  author  says:  "When  tbe  statute  merely 
declares,  expressly  or  by  Implication,  that  tbe 
consideration  shall  be  deemed  illegal,  the  bill 
OT  note  founded  upon  such  consideration  shall 
be  valid  In  the  hands  of  the  bona  Ode  hMer 
.without  notice,  but  the  burden  c£  proof  will 
be  UXKA  the  plaintiff,  when  the  illegal  cousid: 
eratl(Hi  appears,  to  show  that  he  Is  a  bona, 
flde  bolder  without  notice."  In  sections  807 
and  808  tbe  same  author  says:  "In  many 
locoUtles  negotiable  instruments  necnted  up- 
<Hi  gaming  or  uaurious  considerations  are  np- 
on  the  same  footing  as  those  executed  for 
other  111^1  conadderatlonB,— that  is,  void  be- 
tween the  parties,  bat  valid  In  the  hands  of  a 
bona  flde  holder;  «  •  «  and  that  when 
the  Instnunent  was  necuted  upon  an  Illegal 
consideration,  ei^teclally  If  Illegal  by  statute 
(but  not  absolute  avoiding  the  instramenQ, 
It  throws  upon  tbe  holder  the  burden  of  prov- 
ing bcms  flde  ownenhlp  for  value.  •  •  • 
And  in  all  cases  where  the  statute  does  not 
declare  the  instrument  void,  bona  flde  owner- 
ship tot  value  being  proved,  the  hold^  Is  on- 
tltled  to  recovo-." 

Story,  Prom.  Notes  <3d  Ed.)  {  192,  says: 
"The  same  doctrine  will  certainly  apply  to  all 
cases  of  a  bona  flde  holder  for  value,  with- 
out notice,  before  it  becomes  due,  where  the 
original  note,  or  tbe  indorsement  thereof,  is 
founded  on  an  Illegal  consideration;  and  this 
upon  tbe  same  goieral  ground  of  public  pol- 
icy, wltboot  any  distinction  between  a  case 
of  illegality  founded  on  moral  crime  or  turpi- 
tude, which  is  malum  in  se,  and  a  case  found- 
ed on  the  positive  prohibition  of  a  statute, 
which  Is  malum  prohibitum;  for  In  each  case 
the  Innocent  holdw  is,  or  may  be  otherwise, 
exposed  to  the  most  ruinous  consequences, 
and  tbe  drculatlon  of  negoUable  Instruments 
would  be  matoially  obstructed.  If  not  totally 
stopped.  The  only  excqitlon  is  where  the 
statute  creating  the  prohibition  has  at  the 
same  time,  either  expressly  or  by  necessary 
implication,  made  the  Instrument  absolutely 
void  In  the  hands  of  every  hoMer,  whether 
he  has  such  notice  or  not" 

.In  note  4  to  Kenfs  Gconmentarles  <llth 
m.,  vol.  8.  p.  liXfi  it  is  said:  "If  a  note  Is  not 
declared  void  by  statute,  mere  illegality  in  Its 
consid«s.tl«i  will  not  affect  the  rights  of  a 
bona  flde  bolder  fot  valuef  citing  Ncwrls  v. 
Langley,  19  N.  H.  423;  Converse  v.  Fostor, 
32  Vt  820;  Johnson  v.  Meeker,  1  Wis.  436. 

Tbe  prlndples  In  the  foregoing  text-books 
are  sustained  by  the  following  adjudicated 
cases:  Glenn  v.  Bank,  70  N.  C.  191;  Paton 
V.  Colt,  5  Mich.  005;  Hay  v.  Ayllng,  16  Adol. 
ft  E,  (N.  S.)  side  page  42S;  Vallett  v.  Parker, 
6  Wend.  tflG;  Gates  v.  Bank,  100  U.  &  238. 
249,  200;  Sondhelm  t.  Gilbert  117  Ind.  71, 
18  N.  B.  687. 

In  the  case  of  Converse  v.  Fostw,  32  Yt 
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828,  cited  In  note  4  to  Kent's  Commentaries, 
Bupia,  Judge  Poland  says:  "The  English 
statute  against  usury  and  gaming  not  only 
Imposes  a  penalty  for  such  Illegal  acts,  bnt 
expressly  declares  that  all  notee,  blUs.  bonds, 
and  other  securities  given  for  such  legal  con- 
sideration shall  be  utterly  void.  All  the  cases 
that  bare  been  cited,  and  all  that  can  be  cit- 
ed, so  far  as  we  know,  both  E4nglish  and 
American,  upon  this  subject,  turn  upon  this 
very  distinction  and  difference  between  the 
statutes.  In  those  cases  In  which  the  legis- 
lature has  declared  that  the  Illegality  of  the 
contract  or  consideration  shall  make  the  se- 
curity, whether  bill  or  note,  void,  the  de- 
fendant may  Insist  on  sach  Illegality,  though 
the  plaintiff,  or  such  other  party  between 
him  and  the  defendant,  took  the  bill  or  note 
bona  fide,  and  gave  a  valuable  consideration 
for  It  But  unless  It  has  been  so  expressly 
declared  by  the  legislature,  Illegality  of  con- 
sideration- would  be  no  defense  for  an  action 
at  the  suit  of  a  bona  fide  holder  for  value, 
without  notice  of  the  Illegality." 

*1f  the  statute  declares  a  security  void," 
says  Judge  Rodman  In  the  case  of  Glenn  v. 
Bank,  70  N.  C.  191,  "then  It  Is  void  in  whose- 
soever  hands  it  may  come.  If,  however,  a 
n^otlable  security  be  fomided  on  an 'Illegal 
consideration  (and  it  Is  Immaterial  whether 
It  be  illegal  by  common  law  or  by  statute), 
and  no  statute  says  It  shall  be  void,  the  se- 
cnrity  Is  good  in  the  hands  of  an  Innocent 
holder,  or  of  any  one  claiming  through  him. 

"The  case  of  Hay  v.  Ayllng,  above  cited,  Is 
a  notable  Illustration  of  the  difference. 

"Gaming  securities  were  declared  void  by 
9  Anne,  c.  14,  8  1,  and  it  was  held  that  they 
were  void  in  the  hands  of  a  hona.  fide.  Inno- 
cent Indorsee.  The  act  of  S  &  6  Wm.  IV.  c. 
41,  {  1,  modified  the  act  of  Anne,  and  de- 
clared they  should  be  Illegal.  The  court  held 
that  after  that  act  they  could  be  recovered 
on  by  an  Innocent  holder." 

Mr.  Justice  Story,  In  the  case  of  Pleckner 
V.  Bank,  8  Wheat  338,  In  delivering  the 
unanimous  opinion  of  the  court,  says:  "The 
statutes  of  usury  of  the  states,  as  well  as  of 
England,  contain  an  express  provision  that 
usurious  contracts  shall  be  utterly  void;  and 
without  such  an  enactment  the  contract 
would  be  valid,  at  least  In  respect  to  persons 
who  are  strangers  to  the  usury." 

In  Vallett  v.  Parker,  6  Wend.  815,  Chief 
Justice  Savage  said:  "Wherever  the  statute 
declares  notes  void,  they  are,  and  must  be 
so,  In  the  hands  of  every  holder;  but  where 
they  are  adjudged  by  the  court  to  be  so,  for 
the  failure  of,  or  the  Illegality  of,  the  consid- 
eration, tiiey  are  void  In  the  hands  of  the 
original  parties,  or  those  who  are  chargeable 
with  or  have  had  notice  of  the  consideration." 

In  Sondhelm  v.  Gilbert  117  Ind.  71.  18  N. 
B.  687,  Mitchell,  J.,  says:  "The  authorities 
justify  the  statement  that  a  defendant  may 
Insist  upon  .the  illegality  of  the  contract  or 
consideration,  notwithstanding  the  note  Is  In 
the  bands  of  an  Innocent  holder  for  value,  tn 


all  those  cases  In  which  he  can  point  to  an 
express  declaration  of  the  legislature  that  the 
Illegality  Insisted  upon  shall  moke  the  se- 
curity, whether  contract,  bill,  or  note,  void. 
*  *  *  But,  unless  the  legislature  has  so  de- 
clared, then,  no  matter  how  Illegal  or  Immoral 
the  consideration  may  be,  a  commercial  note 
In  the  hands  of  an  innocent  bolder  for  value 
will  be  held  valid  and  enforceable;"  citing  a 
number  of  authorities. 

This  court  In  Branch  r.  Commissioners, 
80  Va.  427,  says  that  a  note  in  the  hands  of 
the  maker,  before  delivery,  is  not  property, 
nor  the  subject  of  ownership  as  such;  that  It 
must  be  Issued  or  delivered  by  the  maker  be- 
fore any  one  can  become  the  bona  fide  hold- 
er of  It  This  view  Is  not  In  conflict  with  the 
position  taken  here,  where  the  question  be- 
ing considered  Is  the  difference  between  con- 
tracts declared  by  the  statute  to  be  void, 
and  those  declared  to  be  for  an  Illegal  con- 
sideration, and  where  the  note  sued  on  was 
Issued  and  delivered  by  the  maker.  Nor  are 
the  authorities  quoted  to  sustain  the  con- 
clusion here  reached  In  conflict  with  the  view 
expressed  In  80  Va.  427. 

If  the  word  "Illegal"  were  construed  to 
-mean  "void,"  as  contended  for  by  the  learned 
counsel  for  the  appellees,  the  change  In  the 
statute  would  be  meaningless.  A  glance  at 
the  history  of  the  statute  makes  it  clear  that 
the  feglBlature  had  an  object  In  Its  change. 
The  revisers  of. the  Code  of  1849  recommended 
that  what  Is  now  section  2818  should  be 
adopted  by  the  legislature.  The  legislature, 
however,  refused  to  adopt  the  rei»rt  of  the 
revisers,  and  the  law  still  declared  all  usu- 
rious contracts  void,  uotll  the  law  was  modi- 
fled,  and  declared  they  should  be  void  only 
as  to  tbe  Interest  In  excess  of  6  per  cent 
per  annum,  but  the  legislature  of  1874  de* 
Glared  that  It  should  be  deemed  to  be  for  an 
illegal  consideration  as  to  the  excess  beyond 
the  principal  sum  loaned  or  forborne.  Com- 
mercial paper  has  ever  been  regarded  with 
favor  by  the  law,  and,  in  view  of  its  grow- 
ing Importance  and  its  universal  convenience 
in  the  affairs  of  men,  it  is  not  strange  that 
the  lawmaker.  In  the  Interest  of  a  wise  pub- 
lic policy,  should  desire  to  exempt  such 
paper.  In  the  hands  of  a  bona  fide  holder 
for  value,  and  without  notice,  from  the  haz- 
ard and  uncertainty  to  which  it  was  subject- 
ed by  the  law  under  a  statute  which  declared 
the  usurious  contract  void.  But  whatever 
may  have  Ijeen  the  motive  of  the  legislature 
in  making  this  change.  It  is  the  duty  of  the 
court  to  enforce  the  law  as  it  Is  made.  And 
it  is  perfectly  clear,  upon  reason  and  aui 
thority,  that,  no  matter  how  illegal  the  con- 
sideration may  be,  a  negotiable  note  In  the 
hands  of  a  bona  fide  holder,  for  value,  with- 
out notice,  will  be  held  valid  and  enforce- 
able. 

If  the  maker  of  a  negotiable  note  contests 
the  right  of  one  who  has  acquired  it  by  In- 
dorsem^t,  for  value,  before  maturity,  and 
without  notice  of  any'  defense,  to  recover  ot 
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falm  the  amount  of  the  Dote,  he  most,  to  pre- 
vail, be  able  to  show  a  statute  that  In  ex- 
press terms,  or  hj  ne«Msary  Implication,  de- 
clares the  note  to  be  void. 

The  agreed  statement  of  facta  tn  this  case 
shows  that  the  plaintiff  In  error  disconnted 
the  note  sued  on  before  maturl^,  and  In  the 
due  course  of  business,  at  6  per  cent  Inter- 
est; that  the  plaintiff  In  error  had  no  notice 
or  knowledge  when  It  discounted  the  note 
that  it  was  a  renewal  of  any  other  note,  or 
that  It  had  ever  theretofore  been  discounted 
by  the  Bank  of  Abingdon,  or  that  any  one 
had  at  any  time  received  from  the  defend- 
ants In  error  usurious  interest  thereon. 

The  statute  (section  2818)  declaring  that  all 
usurious  contracts  shall  be  deemed  to  be  .for 
an  Illegal  consideration  as  to  tbe  interest,  In- 
stead of  void,  as  formerly,  It  follows  from 
what  has  been  said  that  the  defendants  In 
error  could  not  avail  themselves  of  the  de- 
fense of  usury,  to  defeat  the  plaintiff  bank  of 
its  recovery  of  the  note  sued  on,  or  any  part 
thereof. 

The  Judgment  of  the  circuit  court  being  In 
conflict  witb  this  opinion,  It  must  be  reversed 
and  set  aside,  and  this  court  will  enter  such 
Judgment  as  the  said  circuit  court  ought  to 
have  entered. 


GRAJJT  V.  SUTTON.i 

(Snpreme  Goort  of  Appeals  of  Virginia.  July 
11,  1895.) 

RiOBT  TO  DOWEK. 

Where  real  estate  Is  parchased  by  and 
deeded  to  a  wife,  and  is  successfully  attacked 
by  her  hnsband's  creditors  as  being  in  fraud 
Of  their  rights,  he  having  paid  tbe  purchase 
money,  the  hnaband  has  no  seisin,  actual  or 
constroctive,  therein,  out  of  which  the  wife 
can  be  endowed  under  Code  1887,  S  22G7. 

Appeal  from  circuit  court,  Washington 
county;  Kelly.  Judg& 
Affirmed. 

Dan*l  Trigg,  Gea  W.  Ward,  Jr.,  and  F.  T. 
Barr,  for  appeDant  Fnlkerson,  Page  & 
Bart,  for  appellee. 

KEITH,  P.  The  ease  before  to  Ib  tbe  se- 
quel to  the  case  of  Grant  v.  Sutton,  reported 
in  80  Va.  773,  19  S.  B.  784.  When  the  man- 
date of  this  court  was  returned  to  the  cir- 
cuit court  of  Washington  comity,  Blartba  J. 
Oiant  made  a  motion  In  the  case,  which,  by 
consent  of  the  parties,  was  treated  as  a  pe- 
tition, asldng  tbe  court  for  the  appointment 
of  commissioners  to  assign  doww  to  her  out 
of  the  real  estate  moitioned  in  the  Ull.  This 
motion  the  court  rejected,  and  Mrs.  Grant 
has  by  bw  api>eal  brought  tbe  correctness  of 
this  decision  before  us  for  con8lderatI(m. 

It  appears,  by  refwence  to  tbe  record  on 
the  former  appeal,  that  the  real  estate  which 
is  the  subject  of  this  contention  was  pur- 

1  Reported  by  F.  B.  Kirkpatrlck,  Esq..  of  the 
Lynchburg  bar. 


diased  by  Mrs.  Martha  J.  Grant  on  the  14th 
day  of  March,  1882,  from  F.  8.  Flnley  and 
B.  M.  Page,  and  she  was  Immedlatdy  placed 
In  possession  of  It;  and  that  on  the  18tb  day 
of  October,  1884,  her  vendors  conveyed  to 
her  the  land  so  purchased.  A  bill  was  filed 
by  a  creditor  of  her  husband  alleging  that 
her  husband,  H.  M.  Grant,  was  Indebted  to 
him  In  a  large  amount,  with  Interest  thereon 
from  the  19th  day  of  January,  1881,  and  that 
since  said  debts  were  contracted  the  said  H. 
M.  Grant  had  given  to  bis  wife  valuable  real 
estate  In  the  town  of  Abingdon,  or  that  he 
had  given  her  the  money  wherewith  to  pay 
for  tbe  same.  This  bill  Mrs.  Grant  answer- 
ed, denying  Its  allegations,  and  upon  the  is- 
sues thus  made  proof  was  taken;  and  the 
circuit  court  rendered  a  decree  establishing 
the  right  of  Sutton  to  subject  the  real  estate 
mentioned  In  the  blU  to  the  payment  of  the 
debts  due  to  him.  Upon  an  appeal  from  this 
decree  It  was  affirmed.  We  have,  then,  the 
case  of  a  purchase  of  real  estate  made  by 
the  wife,  and  a  deed  for  the  same  to  her  from 
her  vendors,  successfully  attacked  by  her  hus- 
band's creditors,  claiming  that  he  had,  in 
fraud  of  their  rights,  paid  a  part  of  the  pui^ 
chase  money;  but  It  nowhere  appears  that 
H.  M.  Grant  was  at  any  time,  or  that  any 
one  to  his  use  was  at  any  time,  during  the 
coverture,  seised  of  the  real  estate  in  tbe  bill 
mentioned,  or  of  any  part  thereof.  See  Code 
Va.  S  2267.  And  without  seisin  In  the  hus- 
band during  the  coverture,  either  actual  or 
constructive,— that  Is  to  say,  without  seisin 
In  law  or  seisin  in  fact  In  the  husband,— 
there  can  be  no  right  to  dower  in  tbe  wife. 
We  are,  therefore,  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  assign  dow- 
er to  the  appellant,  and  the  decree  complain- 
ed of  should  be  affirmed. 


(SI  Va,.  601) 

NORFOLK  &  W.  R.  CO.     HARMAN  et  al.* 

(Supreme  Court  of  Appeals  of  Vir^ia.  July 
U,  1895.) 

CaBRIERS— LlABIUTT  FOR  LoSS  OF  LiVB  STOCK — 

Nbsliobncb— Cots  TRACT— Damages. 

1.  Where  lambs  for  shipment,  before  being 
loaded,  drank  salt  water  that  the  carrier  neeli- 
gently  allowed  to  flow  into  its  stock  yard,  with- 
out the  knowledge  of  the  owner,  the  carrier  is 
liable  for  tbe  death  of  the  lambs  resulting  there- 
from, though  the  death  did  not  occur  until  thej 
were  in  the  possesaion  of  a  connecting  carrier. 

2.  The  euitract  under  which  iambs  were 
shipped  provided  that  the  company  shoold  not 
be  liaUe  for  injury  to  the  stock  until  they  were 
"loaded  into  the  car,  and  tbe  car  door  fastened 
by  the  conductor."  Sdd,  that  this  did  not  ex- 
empt the  carrier  from  injury  caused  by  its  n^ 
ligence  in  allowing  the  lamt»  to  drink  aait  water 
before  they  got  on  the  ears. 

3.  The  evidence  showed  that  147  lambe  died 
because  of  defendants*  negligence;  that  they 
averaged  77  pounds  each,  and  were  worth  from 
7%  to  8  cents  per  pound  at  the  point  of  destina- 
tion. EM,  that  a  verdict  for  $742,  with  Into^ 
eat  from  date  of  injury,  was  Justlfled. 


1  Reported  by  F.  S.  Klrkpotrick,  Esq,,  of  the 

Lynchbuig  l)ar. 
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Error  to  drcuit  court,  Smytb  coonty;  Kei- 
1y,  Judge. 

Action  by  Harman  &  Crockett  against  the 
Norfolk  &  Western  Railroad  Company. 
Plaintiffs  had  Jndgmoit;  and  defendant 
MngB  «Tor.  Affirmed. 

Boiling  &  Stanley,  for  plaintiff  In  error. 
Jaa.  L,  Wbite  and  B,  F.  Buchanan,  for  de> 
fendants  In  oror. 

BIS>LT»  J.  The  defendants  In  error,  on 
June  18.  1801,  dellTered  to  the  IHartaSk  & 
Western  Railroad  Company  two  lots  of 
lambs  to  be  transported  to  Jersey  City,  In  the 
state  of  New  Jersey.  One  lot  was  recelred 
by  the  railroad  comittny  at  Its  station  at 
Saltville,  Va.,  and  the  other  lot  at  Pounding 
HUl,  In  Tazewell  coun^,  Va.  A  large  num- 
ber of  the  lambs  having  died  on  the  route, 
the  owners  charged  that  tb/iir  death  waa 
caused  by  the  negligence  of  the  railroad  com- 
pany»  and  brought  suit  to  recover  damages 
for  the  loss  sustained.  The  railroad  com- 
pany having  undertaken  to  furnish  a  stock 
pen  at  Saltville  for  the  purpose  of  enabling 
shippers  of  live  stock  to  load  the  same  upon 
tte  can,  its  negligence,  upon  which  the  plain- 
tiffs* right  of  action  was  founded,  consisted, 
It  was  alleged  In  the  declaration,  in  not  tnt^ 
nlshlng  a  suitable  stock  pen,  and  maintain- 
ing It  in  a  good  and  safe  condition,  but  per- 
mitting salt  water  or  brloe,  which  was  pol< 
sonous  and  dangerous  to  stock,  when  drank 
by  them,  to  be  In  the  pen,  whereby  the 
lambs  had  access  to  and  dnink  of  it,,  and 
sickened  and  died. 

When  a  railroad  company  holds  Itself  out 
as  a  carrier  of  live  stock,  the  law  imposes 
upon  it  the  duty  to  provide  suitable  and  safe 
facilities,  such  as  yards  or  pens,  both  at  the 
place  of  shipment  and  the  place  of  destina- 
tion, for  receiving  and  discharging  the  live 
stock  offered  to  It  for  shipment  over  Ite  road. 
Stock-Yards  Co.  v.  Keith.  139  U.  S.  128,  11 
Sup.  Ct  461.  23  Am.  &  Eng.  Enc.  Law.  902. 
It  appears  from  the  certificate  of  theevldence' 
that  the  railroad  company  did  provide  at  its 
station  at  Saltville,  from  which  one  of  the 
lote  of  lambs  was  shipped,  a  stock  pen  and 
a  force  pen,  to  enable  shippers  of  live  stock 
to  load  the  stock  on  their  cars.  In  the  stock 
pen  was  a  culvert,  which  was  made  to  con- 
vey the  water  from  a  fresh-water  spring,  and 
abont  one-third  of  the  culvert,  at  each  end, 
was  broken  In  and  uncovered.  There  was  a 
tank  of  salt  water  on  the  blUslde.  above  the 
l>en,  from  which  the  salt  water  escaped,  and 
flowed  Into  the  pen  and  Into  the  culvert. 
Many  of  the  lambs,  when  pat  into  the  pen 
to  be  loaded,  although  the  loading  was  done 
as  rapidly  as  possible,  drank  of  the  salt  wa- 
ter, In  spite  of  the  efforts  of  the  men  engaged 
in  loading  them  to  prevent  It  It  b  shown 
by  the  evidence  that  Harman  ft  Crockett  had* 
bought  the  lambs  from  persons  in  the  sur- 
rounding country,  who  delivered  the  lambs 
at  the  railroad  stetlon  for  shipment,  and  that 


Harman  ft  Crockett  knew  nothing  of  there 
being  salt  water  In  the  pen  until  they  learned 
the  fact  after  the  disaster  ths^t  had  happened 
to  their  stock.  But  it  waa  known  by  the 
railroad  company's  agent  at  Its  station  at 
Saltville.  The  lambs,  which  were  shipped 
from  SaltTlUe,  left  there  on  the  cars  about  6 
o'clock  In  tiie  afternoon,  and  arrived  at 
I^nchburgh  at  11  o'clock  the  next  morning. 
Hr.  Crockett,  one  of  the  owners,  met  them 
at  Lynchburgh,  and  had  them  unloaded  for 
the  purpose  of  feeding  and  watering  them. 
He  fed  them  some  hay,  but,  finding  them 
very  thirsty  and  feverish,  he  turned  the  wa- 
ter off,  and  they  got  very  litUe,  if  any,  at 
that  point  They  arrived  in  Baltimore  the 
next  day,  when  they  were  found  to  be  still 
so  very  thirsty  that  they  could  hardly  be 
gotten  away  from  the  water,  and  were  in 
bad  condition,  and  looking  as  If  sick.  When 
they  arrived  at  Baltimore,  the  two  loto  were 
nmloaded,  and  turned  into  the  feeding  pens 
together,  and  became  Intermingled.  At  Bal- 
timore tbey  commenced  to  die,  and  by  the 
time  they  arrived  at  Jersey  City,  the  next 
day,  85  bad  died  on  the  route.  61  more  died 
the  following  night,  and  others  were  sick, 
which  very  materially  affected  the  sale  of 
those  that  had  survived.  It  appears  from 
the  certlflcate  of  the  evidence,  as  testified  to 
by  men  of  large  experience  In  the  live-stock 
business,  that  It  is  dangerous  to  animals  to 
give  salt  to  them,  and  then  let  them  have 
free  access  to  water;  that  the  salt  creates  an 
Intense  thirst,  which  causes  the  animals— es- 
pecially lambs— to  drink  immoderately  of  the 
water,  the  ^ect  of  which  hr  to  produce  sick- 
uess,  from  which  they  are  liable  to  die.  It 
being  proved  that  the  stock  pen  at  Ite  station 
at  Saltville  was  the  meaqp  provided  by  the 
railroad  company  to  enable  shippers  to  load 
their  live  stock  on  Ite  cars,  and  that  it  per- 
mitted salt  water  to  be  In  the  pen.  accessible 
to  the  lambs,  the  company  had  not  performed 
Its  legal  duty  to  furnish  and  maintain  suit* 
able  and  safe  facilities  to  shippers  for  re- 
ceiving their  stock  for  shipment  It  was 
therefore  guilty  of  negligence,  and  liable  to 
the  plaintiffs  for  such  loss  as  was  caused  by 
ite  negligence.  It  appearing  from  the  evi- 
dence that  salt  water  is  dangerous  to  live 
stock,  when  drank  by  them;  that -It  was  la 
the  stock  pen  at  Saltville,  into  which  the 
lambs  had  to  be  driven  for  the  purpose  of 
loading  them  on  the  cars;  that  the  lambs, 
while  being  loaded,  drank  of  It;  that  they 
were  In  good  condition  when  put  Into,  the 
cars;  and  that  they  soon  thereafter  became 
very  thlnity  and  feverish,  and  affected  like 
stock  that  had  been  made  sick  by  drinking 
ff&ter  after  being  salted,— the  Jury  were* 
clearly  Justified  In  finding  that  this  was  the 
cause  of  their  death. 

It  was  urged  by  ^  plaintiff  In  errw  that 
it  assumed  no  other  liablUty  than  the  safe 
carriage  and  delivery  of  the  stock  to  its  c<hi- 
nectlng  line  at  Lynchbuigh.  that  It  did  this, 
and  that  its  liability  that  ceased,  nils  de- 
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fenae  cannot  avail,  for  the  evidenoe  shows 
that  the  injnry  was  done  at  Sal  trill  e,  the  ship- 
ping point,  and  in  the  pen  It  had  provided 
to  enable  shippers  to  load  their  stock  In  Its 
ears. 

It  was  also  urged  that  under  the  printed 
contract  of  lEdilpment  the  railroad  company 
was  not  responsible  for  any  injury  to  the 
stock  ontll  they  were  "loaded  into  the  car,, 
and  the  car  door  fastened  or  secored  by  the 
conducted."  It  failed,  as  we  have  seen,  to 
furnish  and  maintain  suitable  facilities  for 
recelring  the  live  stock,  of  which  it  held  it- 
self out  as  a  public  carrier.  Such  failure  was 
n^Ugence,  and  a  common  carrier  cannot  con- 
tract for  ezonptlon  from  liability  for  injury 
or  loss  caused  by  Its  own  neglect.  Code  Va. 
S  1296;  BaUroad  Co.  t.  Bayers.  26  Grat.  328. 
See,  also,  Clarke  v.  Railroad  Co.,  67  Am. 
Dec  205,  and  the  valuable  note  thereto. 

It  was  further  claimed  that  even  If  It  was 
negligence  in  the  railroad  company  to  permft 
salt  water  to  be  in  the  pen  which  It  bad  pro- 
vided to  enable  shippers  of  live  stock  to  load 
their  stock  In  Its  cars,  and  the  only  means 
which  It  bad  furnished  for  that  purpose,  yet 
that  the  plaintiffs  were  guilty  of  CMitrlbutory 
negligence,  In  allowing  the  lambs  to  get  to 
the  water  while  being  loaded,  and  they  can- 
not recover.  The  evidence  satisfactorily  es- 
tablishes the  negligence  of  the  railroad  c<Hn- 
pany,  and  that  the  loss  sustained  by  the 
plaintiCts  was  due  to  such  negligence.  Con- 
tributory negligence,  to  defeat  a  recovery, 
must  be  satisfactorily  and  affirmatively 
shown.  Unless  It  appear  from  the  plaintiffs' 
evidence.  It  d^olvea  on  the  defendant  to 
prove  it.  GotjtrIbut<^  negligence  on  the  part 
of  the  plaintifTs  nowhere  appears.  There  Is 
no  evidence  whtitevw  that  they  knew  of 
the  existence  of  salt  water  In  the  loading  pen, 
and  it  is  not  even  pretended  that  they  had 
any  actual  knowledge  of  it,  but  it  Is  claimed 
tiiat  the  men  who  brought  the  lambs  to  the 
station  became  aware  of  It  This  Is  true,  and 
the  evidence  shows  also  that  they  used  every 
effort  to  ke^  the  lambs  from  drinking  the 
water.  The  fact  that  they  learned  of  the 
presence  of  the  salt  water  iu  the  pen  does  not 
fix  cwtrlbutory  negllgmce  upon  the  plaintiffs. 
The  men  who  delivered  the  lambs  at  the  sta- 
ti(Hi,  and  put  them  In  the  cars,  wei-e  not  the 
employes  of  the  plaintiff.  They  were  the 
persons  from  whom  Harman  &  Crockett  had 
bought  the  Btock.  to  be  delivered  to  the  rail- 
road for  shipment.  In  making  the  delivery, 
they  were  In  no  sense  the  agents  of  the  plain- 
tiffs. They  were  simply  fulfilling  their  part 
of  the  cwitract  of  sale.  Therefore,  their 
knowledge  was  not  the  knowledge  of  the 
plaintiffs,  and  could  not  be  Imputed  to  theqi. 
The  doctrine  of  constructive  notice  1^  agoicy 
does  not  apply.  The  defense  of  contributory 
negligence  Is  not  sustained. 

On  the  trial  the  jury  found  a  verdict  In 
favor  of  the  plaintiffs  for  $742.  with  interest 
thereon  fnKn  June  17,  1891.  The  defendant 
company  moved  the  court  to  set  aside  the 


vndlct,  but  the  court  refused  to  do  so,  and 
gave  judgmoit  th^eon.  It  was  proved  that 
the  lambs  would  average  about  77  pounds 
each,  and  that  they  were  worth  in  the  New 
Twk  market— the  place  where  they  were  to 
be  sold— from  7%  to  8  cents  per  poundL  One 
hundred  and  forty-seven  died  before  they 
could  be  gotten  to  market  It  is  an  easy  cal- 
culation to  show  that,  exclusive  of  any  com- 
pensation for  those  that  were  sold  as  "dck 
lambs,"  the  amount  of  the  verdict  of  the  jury 
was  rather  b^ow  than  above  the  actual  dam- 
ages sustained  by  the  defendants  In  ernH*. 
And  the  evldmce  was  ample  to  sustain  the 
charge  of  the  plaintiffs  in  the  suit  that  the 
loss  that  they  had  sustained  was  dne  to  the 
ne^igence  of  the  railroad  company.  The 
court  rightly  overruled  the  motion  for  a  new 
trial.  There  is  no  »ror  in  the  judgmoit 
appealed  fiwu,  and  tiie  same  must  be  at  • 
firmed. 

BTTCHANAM,  3^  bavtiig  Deoi  oi  toapaO, 
did  not  altk 


KINO  et  sL  V.  LBVT.t 

(Su[H%me  Court  of  Appeals  of  "^nigiida.  July 
11,  1805.) 

Fradddlbst  Ck>svi[TA.KCE8  —  Chasqb  of  Fossis- 
8IOS— Bill  of  Sale— Faildrb  to  Kecord. 

1.  In  the  abaeace  of  a  fraudulent  Intent,  It 
is  not  fraudulent  per  se  as  to  creditors,  in  one 
who  has  assumed  an  indebtedness  of  a  firm  in 
consideration  of  a  sale  of  specified  merdiandlse. 
to  aliow  each  merchandise  to  remain  in  said 
firm's  possession  to  be  dliposed  ot  in  the  usoal 
course  of  trade. 

2.  Where  one  of  two  trustees  in  a  deed  of 
assignment  for  the  benefit  of  creditors  has  ac- 
tual knowledge  of  a  previous  bill  of  sale  ccoivey- 
ing  a  part  of  the  assets  called  for  in  his  deed, 
the  failure  to  record  said  bill  does  not  prejudice 
the  creditors. 

8.  An  assignee  for  creditors  with  notice  of 
a  prior  bill  of  sale  of  the  property  assimed 
secures  no  greater  r^tti  to  the  iwu^erty  uian 
his  assignor  pOBsessea. 

Brror  to  circuit  court  of  dty  ot  Bouu^; 
Dupuy,  Judge. 

Action  of  detinue  by  Bettle  6.  Levy  against 
A.  B.  King  and  H.  M.  Danl^  Flalnttff  bad 
judgment,  and  dtfendants  bring  eiror.  Af- 
firmed. 

Smith  &  King,  for  plaintiffs  In  error.  P«m 
&  Cocke,  for  defendant  In  error. 

HABBISON,  J.  The  controversy  In  this 
suit  grows  out  of  the  following  paper  exe- 
cuted January  16,  1684,      the  Tagw  Bboe 

Company: 

"Whereaa.  the  Yager  Shoe  Company,  a  cor- 
pwatlon  chartered  un^er  the  laws  of  the  state 
of  Virginia,  did  make  and  execute  two  cer- 
tain negotiable  notes,  payable  at  the  Com- 
mercial National  Bank  of  Boanoke,— the  first 


1  Reported  by  F.  S.  Kirkpatric^  Esq.,  of  the 
Lynchburg  iNir, 
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for  the  siiin  oi  f2,000,  at  fonr  months,  bear- 
ing date  April  1st,  1S88,  and  Indorsed  by 
James  A.  Yager,  J;  B.  Levy,  W.  M.  Yager, 
and  Bettle  O.  Levy;  the  second  for  the  anm 
of  $1,000»  at  — '—  months,  and  bearing  date 
the   day  of  ,  1893,  and  also  In- 
dorsed by  James  A.  Yager,  J.  B.  Levy,  Wm. 
H.  Tager,  and  Bettie  Q.  Lery.  And  wUere- 
ns,  certain  payments  bare  since  been  made  on 
the  said  notes,  reducing  tiie  amount  to  $2,50(^ 
which  said  notes  have  from  time  to  time  been 
raiewed.  And  whereas,  the  said  Bettie  O. 
Levy  has  thte  day  agreed  with  the  said  Yar 
ger  Shoe  Company  to  assume  and  pay  off 
the  balanoe  due  on  the  said  notes:  The  Eaid 
Yager  Shoe  Company,  for  and  in  consldna* 
tion  of  laie  said  Bettle  Q.  Levy  nssnmttig  to 
pay  off  and  discharge  the  balance  due  on  the 
two  said  notes*  amounting  to  the  mm  of 
tweuty-flTe  hundred  dollars,  agrees  to  and 
does  this  day  hereby  sell  and  deliver  to  the 
said  Bettie  O.  l4eTy  the  following  goods  of 
the  said  Yager  Shoe  Company,  which  are  to 
be  bi  full  of  the  payment  of  the  two  afore- 
said notes." 

A  long  list  of  the  articles  miA,  with  prices 
attached,  aggregating  $2fiOt3Q,  Is  made  part 
of  the  foregoing  blD  of  sale. 

It  appears  frcan  the  evidence  that  Mrs. 
Levy  allowed  the  goods  mentioned  In  this 
bill  of  Aale  to  remain  In  the  pceseedon  of  her 
vendor  until  the  22d  day  of  May,  1804,  on 
which  last-named  di^  the  Yager  Shoe'  Com- 
pany made  an  asslgament  of  all  Its  stock 
of  goods  to  secure  Its  credHom  ratably.  Tlie 
stock  of  goods  thus  andgned  consisted  ot 
wliat  remained  unsold  of  the  stoc^  covered 
by  the  bill  ot  sale  to  Mrs.  Levy,  she  having 
allowed  her  vendor  to  continue  to  sell  the 
goods  in  the  ordinary  course  of  business. 
After  the  execution  by  the  company  of  this 
deed  of  assignment,  Mrs.  Levy  Instituted  this 
actiuk  of  detinue  to  recover  from  A.  B.  King 
and  H.  M.  Daniel,  the  trustees  named  In  said 
deed,  the  goods  mentioned  in  the  bill  of  sale. 
The  defenduitB  filed  their  plea  of  mm  detlnet, 
and,  ndtbn'  party  requiring  a  Jury,  the  whole 
question  of  law  and  fact  was  stibmitted  to 
the  court  for  its  determination.  On  the  12th 
day  of  Pebmaryt  1895,  the  court  gave  Judg- 
m^  for  the  plaUitif^  and  thereupon  the  de- 
fendants, A.  B.  King  and  H.  M.  Daniel,  ob- 
tained a  writ  of  error  to  this  court 

The  chief  contention  of  counsel  for  plain- 
tiffs in  error  is  that,  this  being  an  absidnte 
bill  of  sals,  and  Mrs.  Levy  having  allowed 
the  goods  to  ronaln  In  the  possession  of  the 
vendor,  this  was  fraud  per  se  as  to  credit- 
ors. This  view  cannot  be  maintained  under 
the  authOTltlfls.  The  mere  drcumstance  of 
possession  of  chattels  amounts  to  no  more 
than  tlut  ft  is  prima  facie  evidence  of  prop- 
erty in  the  possessor  until  a  title,  not  fraudu- 
lent, is  shown  to  be  In  some  ottiev  than  the 
one  in  possession. 

It  is  not  contended  in  the  petition  tar 
writ  of  error  or  In  argumoit  that  there  was 
any  fraud  In  the  transaction,  except  such 


legal  fraud  as  was  to  be  presumed  ttom  -the 
circumstance  that  the  goods  were  left  In  the 
poraesslon  of  the  vendw. 

H.  BI.  Daniel,  <me  ot  the  plalntUEgrln  error, 
who  was  the  notary  who  tuok  the  atdmowl- 
edgment  of  the  voidor  to  the  bill  ot  sale, 
testifies  that,  so  far  as  be  knew,  the  trans- 
action was  a  bona  fide  one. 

The  sale  to  Mrs.  Levy  being  a  bona  fide 
one,  she  has  a,  title  which  Is  good  against  the 
plaintiffs  In  error,  because,  as  trustees  nnder 
the  deed  of  asslgnmrat,  th^  took  with  full 
and  complete  notice  of  the  sale  to  her.  As 
already  stated,  H.  M.  Daniel,  one  of  the  tms- 
teoi,  took  the  acknowledgmwt  of  the  vendor 
to  the  bill  of  sale,  and  he  testifies  that  the 
bin  of  sale  was  left  In  Us  possesslcm  with 
the  underatanding  that  he  should  lAace  It  on 
record  when  directed  to  do  so  by  Mrs.  Levy. 
The  foOure,  therefore  to  record  the  Ull  of 
sale,  could  not  possibly  prejudice  the  pkdn- 
tiffs  In  error,  for  they  knew  all  about  It  from 
the  time  the  sale  was  made  to  Mrs.  Levy  mn- 
tll  the  deed  of  assignm&it  was  executed. 

Mrs.  Levy  being  the  Indorsw  on  the  notes 
referred  to  In  the  bill  of  sale,  and  having 
assumed  their  payment*  In  consldemtlon  of 
the  conveyance  to  her  of  the  stock  of  goods, 
she  thereby  became  the  principal  debtor  as 
to  said  notes,  and  could  at  any  time  there- 
after have  recovered  the  goods  from  the  Ya- 
ger Shoe  Company;  and,  the  property  not 
having  been  conveyed  to  her  in  fanud  of  cred- 
itors, the  assignees  have  no  greater  Interest 
in  or  better  title  to  It  than  th^  assignor 
had. 

It  Is  further  insisted  by  the  plaintiffs  In  er^ 
ror  that  this  bill  of  sale  was  mer^  intend- 
ed as  a  mortage.  There  are  but  two  wit- 
nesses introduced.  H.  M.  DanleU  on  behalf 
of  the  defendants,  says  that  the  considera- 
tion for  the  bill  of  sale  was  the  indorsement 
by  Mrs.  Levy  of  cert^  notes  for  the  Yager 
Shoe  Company.  This  statemoit,  taken  In 
connection  with  the  ^aln,  unamUgnous 
terms  of  the  UU  of  sale  Its^f,  Is  not  suffi- 
cient to  Justify  this  contention.  The  terms 
of  the  written  paper  ^fhow  a  complete  and  ab- 
solute sale  and  delivery  for  a  valuable  con- 
sideration. 

The  only  other  evidence  on  the  subject  Is 
that  of  James  A.  Yager,  a  witness  for  de- 
fendants, who  says  that  the  bill  of  sale  was 
executed  by  the  Yager  Shoe  Company  for  the 
purpose  of  securing  Mrs.  Levy  from  any  loss 
<m  account  of  certain  notes  which  she  had 
Indorsed  for  the  company.  What  weight  was 
given  to  this  stetement  by  the  court  bdow  is 
not  known. 

The  case  la  befbre  us^  under  the  statute, 
as  on  a  demuim  to  evidence,  and,  viewing 
the  case  from  this  standpoint,  we  think  the 
evidence  Justified  the  court  In  holding  that 
the  title  to  the  stock  mentioned  In  the  bill  of 
sale  paEued  to  the  plaintiff,  as  between  the 
parties,  and  therefore,  as  against  the  subse- 
quent atslgnees  of  the  Yager  Sho>e  Company, 
Mrs.  Levy  had  the  right  to  recover  the  goods 
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in  the  action  brani^  bj  ber  for  that  pur- 
pose. 

For  the  forcing  reasons,  the  court  Is  of 
opInl(Hi  tliat  there  la  no  error  In  the  jods- 
meat  complained  of,  and  It  la  afilimed. 

(91  Va.  ffK) 

WARD'S  AD&TRS      OORNDTT  et  »Li 
(Sasreme  Conrt  of  ^1^^^  ^'  Viigiala.  Jolr 

DiBcovBRT— BrracT  or  Anbwbb— TTsubi. 

L  Where  a  bill  itates  that  complainantB 
hare  no  means  of  proTlns  Its  allesations  except 
by  dlKovery  from  aefenaanta,  ana  calls  for  d»- 
coTei7,  allegations  In  tiie  answer  retroonsire  to 
the  bill  axe  to  be  takm  as  evidence  m  defend- 
ants. 

2.  A  bond  is  not  void  for  osnir  where  It 
^ToTldes  for  osnrions  Interest  only  after  ma- 
Appeal  from  clrcnlt  court,  Qrayam  coimty; 
Kell7,  Judge. 

Action  by  F.  R.  0(Mniett  and  others  against 
the  admlnistraton  of  B.  B.  Ward.  PlalntUfs 
had  judgment,  and  defttidanti  aj^eaL  Af- 
firmed. 

Walkv  &  Caldwdl,  for  appellants.  Robert 
Crockett  and  Tbos.  H.  Comett,  fbr  appeUeea. 

RIHLY,  J.  The  only  question  presented  by 
the  appeal  la  whether  the  bond  executed  by 
B.  B.  Ward  to  B.  Malllssee  Comett  on  July  1, 
1878,  for  |1,27S,  is  usurious  or  not  It  reads 
as  follows:  "f 1,275.00.  July  1, 1878.  On  or 
before  the  first  day  of  October.  1880, 1  promise 
to  pay  B.  Malllssee  Comett  or  order  one  thou- 
sand two  hundred  and  sereuty-flve  dollars, 
lawful  money,  without  plea  or  offset,  for  value 
received,  rate  of  Interest  agreed  to,  be  eight 
per  cent  per  annum  after  first  day  of  Octo- 
ber. 1880.  until  paid;  and  I  hereby  waive  the 
ben^t  of  my  homestead  exemption  as  to  the 
payment  of  this  debt  Witness  my  hand  and 
seal.  B.  B.  Ward.  (SeaL]"  On  October  28, 
1878,  B.  B.  Ward  cMiveyed  200  acres  of  his 
laud  by  deed  of  trust  to  secure  the  above  bond. 
It  was  provided  in  the  deed  of  trust  that,  If 
he  failed  to  pay  the  bond  by  the  Ist  of  Octo- 
ber, 1880,  then  the  trustee,  upon  the  direction 
of  the  obligee  In  the  bond,  should  sell  the  land 
to  pay  the  debt  It  was  furthw  secured  by  a 
second  deed  of  trust  along  with  another  bond 
tor  $975,  to  F.  R.  Comett  bearing  date  May 
15,  1880.  and  payable  we  day  after  date,  on 
800  ao«8  of  land,  irtiich  inclnded  the  200  aorea 
cwveyed  la  the  first  deed.  The  secmd  deed 
bwe  date  October  25, 1880.  The  trastee,  after 
the  death  of  B.  B.  Ward,  waa  proceeding,  at 
Ihe  request  of  tne  beoeOdary,  to  sell  the  land 
to  pay  said  bonds,  when  the  administrates 
of  the  decedent  and  bis  belrs  at  law  filed  a 
bill  to  enjoin  the  sale.  In  their  bill  they  char* 
ged  that  the  debta  secured  by  the  deeds  of 
tmst  were  usurious,,  and  called  upw  F.  R. 
Cornett  and  B.  Malllssee  Comett  to  diacoror, 

1  R«Kirted  by  F.  &  Klrkpatil^  Esq.,  of  the 
Lynchbarx  bar. 


Upon  oath,  the  rate  of  Interest  called  for  In 
the  bonds,  and  the  rate  of  interest  agreed  to 
be  paid  by  B.  B.  Ward,  whether  specified  on 
the  face  of  the  b<mds  or  agreed  verbally  to 
be  paid  tor  the  moneys  lent  to  him;  In  what 
manner  the  amount  specified  In  each  bond  was 
made  up;  and  whether  any  device,  either  di- 
rectly or  Indirectly,  was  resorted  to  by  which 
interest  In  excess  of  the  legal  rate  was  char- 
ged or  agreed  to  be  paid  toe  the  loan  or  tbr- 
bearance  of  the  money  specified  In  the  said 
bonds.  They  were  also  called  uiion  to  state 
what  paymoits,  If  any,  had  been.made  on  tin 
bonds,  or  eitha  of  thm. 

There  Is  nodiing  In  the  recwd  or  In  the  an- 
swers to  the  bUl  to  indicate  usury  in  the  bond 
of  f976,  or  in  another  bond  for  $1,000,  se- 
cured by  deed  of  tmst  on  land  of  B.  B.  Ward, 
and  referred  to  In  the  record,  and  they  may  be 
dismissed  from  farther  consideration.  The 
answer  of  F.  R.  Comett  and  B.  Malllssee  Cor^ 
nott  was  specific  and  positive  as  to  the  bond 
tor  ¥1.275,  and  was  based  upon  posonal 
knowledge.  Th^  stated.  In  substance,  that 
the  onslderation  of  the  brad  was  $1,125,  cash 
lent  to  B.  B.  Ward  on  July  1,  ISra,  of  which 
amount  the  sum  of  ¥250  belonged  to  B.  Malli9- 
see  Comett,  to  whom  the  bond  was  made  pay- 
able, and  the  residue  to  F.  R.  Comett,  to 
whom  she  assigned  It  for  value  on  January  1, 
1880.  They  further  answered  that  B.  E.  Ward 
thought  at  first  that  he  could  repay  the  loan 
prompHy  at  the  end  of  two  yeara.  but.  to  suit 
his  convenl^ce.  and  to  enable  him  to  sell  his 
cattle  In  the  fall  of  1880.  he  asked  that  three 
months  longer  might  be  given  to  him  toe  that 
purpose,  so  that  with  the  proceeds  of  the  sale 
of  his  cattle  then  to  be  made,  he  would  more 
surely  be  able  to  pay  the  money;  that  the  in- 
terest on  $1,125  at  6  per  cent  par  annimi  tor 
two  years  and  three  montba.  to  wit  from 
July  1, 1878,  to  October  1,  1880,  was  then  cal- 
culated, and  found  to  be  $161.87,  which,  added 
to  $1,125,  made  $1,276.87;  but  to  make  the 
bond  for  even  mocey,  the  sum  of  $1.87  was 
dropped,  and  the  bond  drawn  for  $1,275;  that 
the  rate  oC  inta*est  agreed  to  be  paid  was  6 
I>er  cent  per  annum  <mly;  and  that  it  being 
understood  and  agreed  that  the  bond  should 
be  paid  at  maturity.  It  was  further  agreed, 
by  way  of  penalty  only.  In  oeUBT  to  secure  Its 
prompt  payment  at  maturity,  that  after  ma- 
turity it  should  bear  8  per  cent  It  waa  de- 
nied In  the  answer  that  any  payments  had 
been  made,  except  $35.15,  paid  on  a  tax  ticket 
on  November  29, 1888,  and  credited  on  Decem- 
ber 18,  1883,  on  the  bond  toe  9615,  and  the 
sum  of  $1,000,  paid  December  6,  1889,  and 
credited  on  the  bond  for  $1,275.  The  bond  it- 
self, the  deeds  of  trust  made  to  secure  It. 
and  which  have  been  already  referred  to,  and 
the  answer  of  F.  R.  Cornett  and  B.  Malllssee 
Cornett  constitute  the  Wtlre  ertdence  bearing 
on  the  controversy. 

It  was  stated  by  the  complainants,  in  the  Mil. 
that  they  bad  no  means  of  proving  the  alleged 
usury  except  by  a  discovery  from  the  de- 
fwdants,  and  by  calling  tor  tha  dlscoverf 
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they  made  it  evidence  upon  the  matter  In  Is- 
sue. The  answer  wholly  denies  the  usury. 
It  was  directly  responsiTe  to  the  special  Inter- 
rogations of  the  bill,  and  the  whole  of  it  is  to 
be  taken  as  evidence  fw  the  defendants. 
Morrison's  Ex'rs  t.  Grubb,  23  6rat342;  Fant 
T.  Miller.  17  Grat.  187;  Corbln  v.  MlUs,  1» 
<^t.  43S,  466;  Shurtz  t.  Johnson.  28  Orat 
(»7;  Bell  V.  Moon,  79  Va.  341;  Thompson  v. 
Clark.  81  Va.  422;  4  Minor,  Inst  pt  2.  p.  1191; 
Story,  Bq,  Jur.  t  1S28;  and  8  Greenl.  SV.  | 
2S& 

It  was  claimed  by  counsel  for  the  appel- 
lants that  the  bond  on  its  face  disclosed  the 
usury;  and  they  therefore  argued  that,  up- 
on  the  principle  that  parol  evidence  cannot 
be  received  to  vary  a  written  contract,  no 
averment  to  contradict  the  bond  could  be 
received  or  considered;  and,  furthermore, 
that  all  the  statements  of  the  answer  in  re- 
gard to  the  land,  after  its  production,  con- 
Btltnted  new  and  afflrmatlTe  matter,  and 
could  not  operate  as  evidence  without  being 
proved  as  any  other  fact  Whether  the  rule 
of  evidence  thus  Invoked  Is  applicable  to  a 
contract  of  this  kind  (Browne,  Parol  Ev.  | 
36;  Thompson  v.  Clark,  81  Va.  422;  Camp- 
bell V.  Shields,  6  Leigh,  517;  3  Pars.  Cont  110; 
Beete  t.  Bld£^,  7  Bam.  &  C.  453;  17  Waifs 
Act  &  I>ef.  p.  611,  i  5;  Whart.  Bv.  S  1044; 
and  Tyler,  Usury,  ICS,  109)  need  not  be  de- 
cided, for  it  la  to  be  observed  that  the  bond 
on  its  face  does  not  bear  Interest  for  two 
years -and  three  months  from  Its  date.  It  \a 
only  after  It  matures  that  any  Interest  is 
provided  for.  The  answer,  then.  In  disclos- 
ing the  facts  of  the  transaction  in  Its  incep- 
tion, and  stating  the  consideration  of  the 
bond,  and  that  only  legal  Interest  entered 
Into  It  in  nowise  contradicts  the  terms  of  the 
bond.  And  all  the  statements  of  the  answer 
re^>ectlng  the  loan  and  execution  of  the 
bond  being  directly  responsive  to  the  inter- 
rogations of  the  Mil,  they  are  to  be  treated 
as  evidence  in  the  cause.  And,  being  so 
treated,  under  the  rale  of  law,  in  the  ab- 
sence of  other  evidence  to  overcome  the  an- 
swer, which  Is  the  case  here,  the  charge  of 
nsnry  Is  wholly  refuted.  The  deed  trast 
by  which  the  bond  was  originally  secured 
authorizes  an  immediate  aale  of  the  land,  if 
the  debt  Is  not  paid  when  It  tells  due.  It  la 
evidence  that  prompt  payment  of  the  debt 
at  maturity  was  contemplated  by  the  par- 
ties.  -This  fact  taken  In  connection  with  the 
anosoal  and  peculiar  character  of  the  bond 
in  not  stlpdlating  for  any  interest  until  it 
fell  due  at  a  fixed  period  in  the  future  of 
conslderatile  doraUon,  and  in  providing  for 
a  greater  than  legal  rate  of  Interest  after 
Its  maturity,  shows  that  this  Illegal  rate  of 
Interest  was  affixed  as  a  penalty  to  Insure 
the  prompt  payment  of  the  debt,  and  is  not 
usury.  And  this  bond  Is  to  be  so  construed 
and  treated.  A  debt,  to  be  usurious,  must 
be  BO  In  the  beginning,  it  cannot  be  made 
so  by  subsequent  events.  A  usurious  ,  agree- 
ment Is  one  to  pay  originally  a  greater  rate 


of  Interest  than  the  law  allows:  If  the  ob- 
ligor had  paid  the  debt  when  the  bond  be- 
came due,  he  would  not  have  incurred,  even 
under  the  literal  terms  of  the  bond,  any  lia- 
bility to  pay  the  illegal  Interest  stipulated 
for  after  its  maturity.  Where  the  debtor,  by 
a  punctual  payment  >t  the  debt,  may  thus 
relieve  himself  and  avoid  the  payment  of 
the  illegal  interest  stipulated  for,  It  is  not 
usury.  2  Minor,  InsL  (4th  Ed.)  438;  Pollard 
V.  Baylors.  6  Muuf.  433;  Graves  v.  Graves, 
1  Wash.  (Va.)  1;  Lloyd  v.  Scott,  4  Pet  205; 
Lawrenco  v.  Cowles.  13  111.  577-579;  Gower 
v.  Garter,  66  Am.  Dec.  71;  T?Ier,  Usury,  96, 
213-215,  217;  Pars.  Cont.  117,  and  note  S. 

It  was  further  argued  that  In  the  deed  of 
ti-ust  of  October  2y,  1880,  which  was  made 
to  secure  the  debt  of  (975,  and  also  to  secure 
further  the  debt  of  $1,275,  an  extension  of 
time  from  October  1,  1880,  to  December  1, 
1886,  was  given,  and  the  debt  In  question.  In- 
cluding the  illegal  Interest  stipulated  for 
after  Its  maturity,  provided  for.  But  the 
provisions  of  the  deed  do  not  sustain  this 
view.  The  8  per  cent  interest  provided  for 
In  the  bond  being  a  penalty,  the  bond.  If 
not  paid  at  maturity,  would  only  bear  legal 
Interest  until  paid;  and  this,  we  have  no 
doubt,  Is  the  purport  of  the  deed  of  trust 
'  It  was  provided  as  to  both  debts  that  the 
grantor  should  "remain  in  quiet  and  peace- 
able possession  of  the  land  until  the  Ist  day 
of  December,  1886,  after  which  time.  If  de- 
fault be  made  in  the  payment  of  the  debt  of 
$975,  with  Interest  thereon  as  aforesaid,  and 
also  of  the  other  debt  herein  further  secured, 
with  interest  from  the  Ist  day  of  October, 
1880,  thereon."  the  trustee.  If  requested, 
should  sell  the  land.  The  proper  interpreta- 
tion of  this  language,  as  it  does  not  specify 
any  rate  of  Interest  must  be  that  both  bonds 
are  to  bear  only  legal  interest.  In  the  last 
clause  of  the  deed,  where  it  Is  directed  how 
the  proceeds  of  sale,  in  the  event  of  a  sale 
shail  be  applied,  the  language  Is  that  after 
paying  the  debt  of  ¥975.  "with  legal  interest 
thereon,  as  afbresald,"  the  balance,  If  any. 
is  to  be  applied  to  the  payment  of  the  "prin- 
cipal and  Interest  on  the  other  debt,  herein 
farther  secured  as  aforesaid."  The  Insertion 
of  the  word  "legal"  with  respect  to  the  in- 
terest to  be  paid  on  the  one  debt,  and  Its 
omission  as  to  the  interest  to  be  paid  on  the 
other  debt,  was  relied  on  In  ai^ument  as 
proof  of  a  dlwnlmlnation  in  tlie  rate  of  in- 
terest on  the  two  debts,  and  of  an  intention 
t&  provide  for  8  per  cent  Interest  <ni  the 
debt  for  91.275.  We  do  not  think  that  this 
is  a  legitimate  coastmctlon  of  the  language 
used.  The  Insertion  of  the  word  "legal"  In 
the  one  case,  and  its  omission  In  the  other, 
was  not  Intended  to  make  any  distinction  In 
the  rate  of  Interest  to  be  p^d,  and  does  not 
hare  such  effect  Only  legal  Interest  in  the 
case  of  each  debt  was  provided  for.  Where 
Interest  is  stipulated  for,  and  no  partlcnlai- 
rate  Is  reserved.  It  must  be  construed  to 
mean  legal  interest  only.  A  court  would  not 
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be  JnsUfled  In  InwrUiir  In  *  writing  hj  am- 
■traction  an  illegal  rate  of  Intereat,  mcb 
aa  8  per  eeat  In  tUB  case,  vbere  no  partlcn- 
lar  rate  ot  Intereat  waa  atipnlated  few,  but 
only  intereat  generally,  where  iia  effect 
would  be  to  make  a  debt  nanriona,  and  there- 
by Invalidate  It  Thia  conld  not  be  done 
except  in  a  case  at  irreMstlUe  Imidiefttion. 
SMdence  such  as  the  above  fiUla  far  ahort  of 
the  degree  of  proof  reqalred  to  eatabltah 
naniy.  Uanry  la  «  qoaai  penal  offenae,  and 
must  be  strictly  proved.  The  evidence  must 
estaUiah  It  beyond  a  reasonable  donbt 
Bnxtotbrooffh'B  Efa^rs  v.  Spindle's  Adm*r, 
17  Orat  21;  -7  Walt,  Act  ft  Def.  637;  ana 
Bart  Law  Prac.  649.  The  evidence  relied  on 
in  this  case  to  prove  usury,  exclnslve  of  the 
answer,  falls  to  do  so;  and,  when  the  an- 
swer la  considered  as  evidence  for  the  de- 
fendants, which  we  are  bound  to  do,  the 
charge  of  mnry  Is  completely  r^ted.  The 
decree  of  the  drcnit  coort  must  be  affirmed. 

BUCHANAN,  X,  did  not  sit 


m  Va. 

NORFOLK  ft  W.  R.  GO.  v.  BROWN.i 

OSiwteme  Coart  of  Appeals  of  Virginia.  July 
1X189S.) 

IHJUBT  to  RaJLBOAD  BrIKBMAH  — NBOLiaBNOB  — 

PaoziiiATS  Causb— pRBsnipnoNS  bt 

BiLBNGB — FBLLOW  SBRVIKTB. 

1.  The  Tue  of  cars  of  nneqaal  height  and 
mismatched  couplings  is  not  snch  aegligence 
on  the  part  of  a  railroad  company  aa  will  render 
it  liable  for  an  injury  to  a  brakeman  resalting 
therefrom. 

2.  Where  the  direct  cause  of  an  injury  to  a 
brakeman  while  nncoapUns  can  was  the  negli- 
gent moving  of  the  train  hy  a  fdlow  servant 
for  which  the  company  is  not  liable,  recovery 
iFor  the  injnrj  cannot  be  had  on  the  gronnd  that 
the  coopling  was  defective. 

8.  In  an  action  against  a  railroad  compuiy 
for  injury  to  a  brakeman  while  uncoupling  cAvs 
alleged  to  have  resalted  from  the  necfifcoDce  of 
the  yard  foreman  in  ordering  the  engine  to  back 
a  second  time,  where  there  was  no  direct  proof 
that  the  foreman  gave  such  an  order,  and  the 
engineer  and  Sreman  both  denied  that  the  en- 
gine backed  a  second  time,  the  failure  to  put 
the  foreman  on  the  stand  to  deny  glvine  such  a 
second  order  does  not  raise  the  presomption  that 
he  nve  it 

4.  An  engineer  and  brakeman  <m  Uie  same 
train  are  fellow  servants. 

Bitot  to  circuit  oonrt  of  dty  of  Roanoke; 
Dnpuy,  Judge. 

Action  tat  perstmal  injuries  by  Hugh  Brown 
against  the  Norfolk  ft  Weat^  Railroad  Com- 
pany. Plaintiff  bad  Judgment,  and  defend- 
ant  brings  error.  Reversed. 

Watts,  Robertson  &  Roberteon,  toe  plain- 
tiff in  error.  Smith  &  King,  Marshall  Mc- 
Cormlck,  and  J.  Ttumjfaaa  Brown,  for  de- 
fendant in  error. 

BUCHANAN,  J.  This  la  a  writ  of  error  to 
a  Jodgment  of  the  circuit  court  of  the  dty 


1  Reported  by  F.  8.  KIrkpatrIck,  Esq..  of  the 
I^nchburg  bar. 


<^  Boandu  in  flavor  of  Brown  against 
the  Norfolk  ft  Weateni  Raflroad  Company 
toe  the  anm  110,000; 

It  ai^eara  f  rcnn  the  record  that  the  plaintiff, 
who  was  about  19  years  at  ag^  was  eanploy- 
ed  by  the  d^mdant  company  on  the  l&th 
at  Septembw,  18B1,  aa  a  Inakeman  in  the 
yarda  of  the  defoidant  company  at  Roantdu 
dty.  The  crew  of  hands  with  which  he  was 
working  waa  engaged  chiefly  In  coupling  and 
nDconpllng  cars,  and  In  shifting  them  for  the 
purpose  of  making  up  trains.  On  the  15tb  at 
October,  one  month  after  he  commenced 
work,  while  mgagad  in  uncot^ng  cars,  hla 
arm  was  so  Injured  lhat  it  had  to  be  uqm- 
tated  above  tlie  elbaw.  It  forOier  appeara 
that  be  was  undo-  the  control  of  the  yard 
maater  (who,  It  was  admitted  In  argnni«it, 
was  the  vice  principal  of  the  defeodant  com- 
pany), and  that  <ai  the  day  be  was  Iqjured. 
while  engaged  in  his  usual  enqdoyment,  be 
wait  up  the  yard  upoa  the  engine  with  the 
yard  master,  engineer,  and  flronan,  to  shift 
some  cars  to  make  iq>  a  freight  train.  When 
the  engine  readied  a  point  amoAie  the  cars 
which  were  to  be  shitted,  the  yard  maater  or- 
dered him  to  get  off  the  oigln^  fo  over  to 
the  train,  and  cut  loose  two  of  the  cars  that 
wm«  to  be  shifted;  that  the  cars  in  a  train 
in  the  yard  ware'  generally  kept  *iaut*'  or 
tight,  to  prevent  the  coupling  pins  from  be* 
Ing  stolen.  In  order  that  the  plaintiff  might 
be  able  to  cut  the  cars  loose,  as  cUrected,  it 
was  necessary  for  the  couplings  to  be  sladced 
by  backing  the  train.  B^Ore  going  between 
the  cars,  the  plaintiff  gave  the  signal  to  tbe 
yard  masta-,  who  was  some  eight  cars  nearer 
the  engineer,  to  back  the  train,  Tbe  yard 
master  repeated  the  signal,  and  the  can  were 
basked,  but  not  far  raongb  to  loosen  the 
coupling  plDB.  The  plaintiff  then  went  be- 
tween the  cars,  attempted  to  take  out  one 
coupling  pin,  but  was  unable  to  do  so,  and 
turned  to  take  out  tbe  other.  While  attempt, 
lug  to  get  out  this  pin,  and  when  it  was  about 
one-third  of  the  way  out,  the  train  came  back, 
caught  his  arm  between  the  dead  blocks  or 
bumpers,  and  while  hla  arm  was  so  fastened 
the  cars  moved  back  about  a  car  length, 
when  the  train  slacked  up,  and  hla  arm  was 
released.  The  record  shows,  further,  that  the 
cars  which  the  plaintiff  was  attempting  to 
uncouple  when  injured  were  of  dlffaent 
heights,  and  the  coupling  was  what  la  known 
as  a  "mlamatebed  coupling,"  and  that  tbe 
difficulty  In  pulling  ont  the  coupling  pin  waa 
caused  by  the  rear  car  pressing  down  the 
link  with  whldi  tbe  cars  were  coupled,  and 
cansing  it  to  hang  against  the  cotq;>ling  pin; 
tliat  the  cars  which  made  up  the  train  came 
from  various  roads,  with  various'  kinds  of 
drawheads,  cotq>Ung,  etc.;  that  the  plaintiff 
had  never  seen  a  mismatched  coupling  before 
that  oae,  and  that  he  only  noticed  that  this 
one  waa  mismatched  a  few  seconds  before 
the  accident  happened.  It  further  appeared 
that  If  tbe  coupling  had  not  been  mismatched 
th^  would  have  been  no  difficulty  In  un- 
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coupling  them;  that  the  plaintiff,  !«1or  to  blB 
employmoit  with  the  defendant  company, 
bad  worked  one  month  In  the  nuichlne  shops 
at  Roanc^,  and  four  months  as  a  brakeman 
on  a  mixed  train  on  the  Warrenton  Branch 
of  the  Richmond  &  Danville  Ballroad;  and 
that  the  plalntUTs  engagement  with  the  de- 
fmdant  company  was  with  the  knowledge 
and  consent  of  his  parents. 

The  plftlntur  bases  his  right  to  recoTer  upon 
two  grounds: 

First,  that  the  defendant  company  was  neg- 
ligent in  requiring  him  to  uncouple  cars  ctf 
ooequal  height,  with  mismatched  couplings, 
without  informing  blm  of  the  increased  dan- 
ger which  he  would  Incur  In  the  performance 
of  that  duty. 

Second,  that  the  yard  master,  who  had  en- 
tire control  ot  the  railroad  yard,  and  who  was 
admitted  to  be  the  ylce  principal  of  the  de- 
fendant CMnpany,  ordwed  the  train  to  be 
moved  back  the  second  time,  when  the  plain- 
tiff was  injured,  without  warning  to  or  sig- 
nal from  him,  while  he  was  between  the 
cars,  endeavulng  to  imconple  them. 

The  first  ground  of  negllgrace  relied  on  In- 
Totres  the  question  whether  the  ose  of  cars 
of  unequal  bdght  and  mismatched  couplings 
is  per  se  negligence  In  the  ctmpany,  for  which 
It  must  answer  in  damages  to  Its  employes 
if  injury  results  to  them  therefrom  In  the 
p^ormanceof  th^r  duties. 

It  is  well  settled  that  the  master,  whether 
a  natural  or  an  artificial  person,  although  he 
is  not  to  be  hdd  as  guarantying  the  absolute 
safety  or  perfection  of  his  machinery,  appli- 
ances, or  other  apparatus  provided  for  the  use 
of  his  servants,  must  observe  all  the  care 
which  the  exigencies  of  the  situation  reason- 
ably require  in  fumldilng  instrumentalities 
adequately  safe.  McEin.  Serr.  I  SM; 
Wood,  Mast  &  Serv.  §  329. 

There  was  no  defect  in  ^ther  of  the  cars 
which  the  plaintiff  was  uncoupling  when  In- 
jured. They  were  of  different  heights,  and 
for  ttiat  cause  their  couplings  were  mismatch- 
ed; but  the  dlffff^ce  In  the  height  of  the 
cars  was  not  so  great  that  the  bumpers  on 
the  cars  missed  each  other  when  drawn  to- 
gether for  the  purpose  of  coupllug  or  un- 
coupling, but  the  bumpers  of  one  struck  the 
bumpers  of  the  other,  and  prm&iteA  the  cars 
from  coming  any  nearer  than  U  the  cars  had 
been  of  the  same  height. 

The  record  shows  that  thousands  of  cars 
are  carried  over  the  defendant's  road,  from 
all  parts  of  tbe  country,  to  and  frmn  its  yards 
at  Boanoke. 

To  hold  that  a  railroad  company  was  negli- 
gent in  supplying  safe  and  suitable  machin- 
ery to  Its  servants  unless  every  car  in  a  train 
was  of  the  same  height  would,  in  our  opinion, 
be  requiring  an  extraordinary  degree  of  care 
on  Its  part.  The  effect  of  such  a  requirement 
would  be  to  compel  such  company  to  have  all 
Its  own  cars  changed  to  or  made  the  same 
height,  or  to  have  only  care  of  the  same 
height  placed  In  the  same  train.  It  would 
T.22&K.Dal2— ^ 


also  be  required  to  have  the  railroad  com- 
panies whose  cars  pass  over  Its  line  to  make 
their  cars  of  the  same  height,  or  put  only 
those  of  the  same  height  In  the  same  train, 
or  to  transfer  all  freight  at  Its  terminal  points 
to  other  cars,  or  cease  to  do  business  with 
connecting  liaes.  Such  a  role  would  be  im- 
practicable, as  well  as  expensive  and  burden- 
some to  the  railroad  company,  and  would  re- 
quire the  company  to  exercise  not  reasonable, 
but  extraordinary,  care,  in  supplying  and 
maintaining  suitable  machinery  and  instru- 
mentalities to  its  servants  in  the  performance 
of  the  work  required  of  them;  and  that,  too, 
when  the  defect  complained  of  was  obvious 
and  patent,  and  could  be  'seen  as  easily  by 
them  as  by  the  master. 

But  even  If  It  was  negllg^ce,  as  we  do  not 
think  it  was,  In  the  defendant  company,  tm- 
det  the  fftcts  in  this  case,  to  have  cars  In  the 
same  train  of  unequal  height,  with  mismatch- 
ed couplings,  we  do  not  think  that  such  de- 
fect was  the  proximate  cause  of  the  plain-  ' 
tiffs  Injury.  The  mismatched  couplings  fur- 
nished an  occasion  tor  uncoupling  the  cars  in 
a  slower  way  than  If  they  had  not  been  mis- 
matched, but  there  was  no  risk  of  any  Injury 
from  such  d^y  while  the  cars  were  stand- 
ing still.  It  was  the  negligence  In  driving 
back  the  train,  and  not  the  mismatched  coup- 
lings, which  was  the  direct,  proximate  cause 
of  the  Injury.  The  failure  to  have  the  cars 
of  equal  height  and  the  driving  back  of  the 
train  were  distinct  and  Independent,  and  had 
no  connectlcm  with  each  other;  the  failure  to 
have  cars  of  equal  height  being  the  remote 
cause,  while  the  act  of  negligence  In  driving 
the  train  back  was  the  proximate  cause, 
within  the  meaning  of  the  cases. 

Mr.  Cooley  states  the  doctrine  &i  follows; 
"If  an  Injury  has  resulted  from  a  certain 
fnongful  act  or  omission,  but  only  through 
or  by  means  of  some  intervening  cause,  from 
which  last  cause  the  injmry  fellows  as  a 
direct  and  Immediate  consequence,  the  law 
will  refer  the  damages  to  the  last  or  proxi- 
mate cause,  and  refuse  to  trace  it  to  that 
which  is  remote."  Cooley,  Torts,  p.  73; 
Pease  v.  Railroad  Co.  (Wis.)  20  N.  W.  908. 

Having  reached  the  conclusion  that  the 
proximate  cause  of  the  plalntlfTs  injury  was 
the  grossly  negligent  act  of  driving  the  train 
back  a  second  time,  while  the  plaintiff  was 
between  the  cars  uncoupling  them,  the  ques- 
tion arises,  was  that  act  the  a.ct  of  the  mas- 
ter or  the  act  of  the  fellow  servant?  And 
upon  the  answer  to  this  question  depends  the 
right  of  the  plaintiff  to  recover,  in  this  view 
of  the  case. 

The  record  shows  that  tiie  engineer  and 
fireman  were  on  the  engine  when  the  injury 
to  the  plaintiff  was  done.  It  shows,  and  It 
is  admitted,  that,  If  the  train  was  backed  a 
second  time.  It  must  have  been  done  by  one 
of  them;  but  the  plaintiff  insists  that^  while 
it  is  true  that  the  engineer  or  fireman  did  so 
move  the  train,  they  were  ordered  to  do  so 
by  the  yard  master,  the  vice  principal.  If 
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the  yard  master  ordered  the  train  to  be 
moved  back  a  second  time,  the  defendant 
company  Is  clearly  responsible  for  the  In- 
Jury  done.  It  appears  that  the  yard  mas- 
ter was  In  the  yard,  that  he  ordered  the 
plaintiff  to  uncouple  the  cars  where  he  was 
Injured,  and  that  he  repeated  the  signal  of 
the  plaintiff  to  move  the  train  back  the  first 
time,  and  before  the  plaintiff  went  between 
the  cars;  but  there  Is  no  evidence  whatever 
that  he  afterwards  gave  any  signal  or  di- 
rected the  train  to  be  moved  back  until  after 
the  plaintiff  was  Injured.  It  is  claimed  by 
the  plaintiff's  counsel  that  the  failure  of  the 
defendant  company  to  call  the  yard  master 
as  a  witness,  and  its  failure  to  prove  by  the 
engineer,  fireman,  and  brakeman,  who  were 
called  as  witnesses,  that  the  yard  master  did 
not  order  the  train  to  be  backed  a  second 
time,  together  with  the  fact  tliat  he  was  In 
the  yard,  and  ordered  the  uncoupling  to  be 
done,  and  repeated  the  signal  for  the  train 
to  be  moved  back  the  first  time,  ai:e  suffi- 
cient grounds  upon  which  to  base  a  presump- 
tion that  he  did  order  the  train  to  be  moved 
back  the  second  time.  The  burden  rested 
upon  the  plaintiff  to  show  that  his  Injury  re- 
sulted from  the  defendant's  wrongful  act 
That  tact  must  have  been  proved  before  he 
was  entitled  to  recover.  It  is  not  necessary 
that  negligence  shall  be  proved  by  direct  evi- 
dence. It  can  be  proved  by  circumstantial 
evidence,  as  any  other  fact,  but  the  circum- 
stances relied  on  wholly  fall  to  prove  the 
fact  in  question.  The  engineer,  fireman,  and 
brakeman,  called  as  witnesses,  denied  that 
the  train  was  moved  back  a  second  time  at 
all.  The  fact  that  the  defendant  did  not 
prove  by  the  engineer,  fireman,  or  brakeman, 
when  on  the  stand;  that  the  yard  master  had 
not  ordered  the  train  moved  back  the  second 
time,  when  they  denied  that  it  had  been  so 
moved,  and  the  fact  that  the  defendant  did 
not  call  the  yard  master  to  prove  that  he  did 
not  order  the  train  back  a  second  time,  when 
there  was  no  evidence  whatever  that  he  had 
done  so,  are  not  circumstances  which  prove 
or  even  tend  to  prove  that  he  had  ordered  the 
train  to  back  a  second  time.  There  was  no 
proof  whatever  that  the  yard  master  or- 
dered the  train  to  be  so  moved,  and  In  the 
absence  of  such  proof  it  was  not  Incumbent 
upon  the  defendant  company  to  prove  that 
no  such  order  had  been  given. 

The  evidence  In  this  case,  considering  It  as 
on  a  demurrer  to  the  evidence,  does  not  show 
that  the  defendant  company  failed  to  exer- 
cise ordinary  care  In  supplying  and  main- 
taining suitable  macliinery  and  instrumen- 
talities for  the  performance  of  the  work  re- 
quired of  the  plaintiff.  But,  if  such  ma- 
chinery and  Instrumentalities  had  been  de- 
fective, the  evidence  shows  that  the  proxi- 
mate cause  of  the  injurj'  done  was  the  negli- 
gent act  of  a  fellow  servant.  In  this  view  of 
the  case,  it  becomes  unnecessary  to  consider 
the  question  of  whether  or  not  the  plaintiff 
was  guilty  of  contributory  negligence  In  pta- 


(Va. 

cing  hia  arm  between  the  dead  blocks  or 
bumpers  of  the  cars  when  uncoupling  them, 
and  having  It  between  them  when  it  was 
crushed  by  the  backing  of  the  train. 

The  Judgment  of  the  trial  court  must  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded,  to  be  had  In  accordance  wltli 
this  opinion. 


RAKBS  et  al.  v.  BUSTtN  LAND.  MINING  ft 

MANUFACTURING  CO. 
(Saprone  Court  of  Appeata  of  Viiglnta.  July 
28,1896.) 

'  Ikjumotion  — BrstrainikQ  Trespass  inn  Waste. 

1.  A  tenant  cannot  dispate  his  landlord's 

title. 

2.  One  making  a  fair  prima  fade  showinf! 
Id  support  of  his  title  to  land  may  obtain  ao 
injunction  to  restrain  the  commission  of  waste 
or  of  trupass  if  the  injury  would  be  irreparable. 

3.  One  may  obtain  an  Injunction  against 
trespass  or  waste  withoat  showing  that  he 
conld  not  obtain  adequate  compensation  in  dam- 
ages In  a  suit  at  law. 

Appeal  from  drcnlt  court.  Carn^  connty; 
Bolen,  Judge. 

Suit  by  the  Rustin  Land,  Mining  &  Manu- 
facturing Company  against  Jackson  Bakes 
and  others.  Decree  for  comidalnant,  and  de- 
fendants appeal.  Affirmed. 

Robert  Crockett,  for  appellants  Fnltim 
St  Fialttm^  tot  appdlee. 

RIBLT,  J.  The  qnestion  here  is  ai  to  the 
right  of  the  aM>ellee  to  the  Injunction  that 
was  awarded  it  against  tbe  appellants  to  re- 
strain tbem  tram  cutting  or  removing  the 
wood  or  timber  upm  a  certain  parcel  bf 
land  of  100  acres,  described  In  the  bill,  and 
which  was  afterwards  at  the  hearing  made 
perpetual. 

It  appears  from  the  recnrd  tbat  the  appel- 
lee claims  title  to  a  lavge  body  of  land  un- 
der a  grant  from  the  c(mimonwealth  to 
Thomas  Rustin,  bearing  date  December  11. 
1795.  and  that  the  app^lants  claim  through 
one  John  Portw,  who  obtained  a  gnat 
from  the  commonwealth  for  the  said  1V& 
acres  on  January  10^  186&  The  claimants 
under  the  Rusttn  giant  claimed  that  this 
parcel  of  land  was  within  their  grant  and 
surrey.  They  brought  a  suit  in  cjectmoit 
against  John  Portw,  and  the  declatatton 
was  served  on  him  on  February  10,  1859. 
Subsequttitly.  on  Much  1,  1859.  an  agree- 
ment In  writing,  under  seal,  was  catered  In- 
to and  duly  executed  by  John  Porter  and  a 
certain  David  G.  Shepherd,  styled  'trustee.'* 
the  agent  and  mana^a  of  the  owners  under 
the  RusUn  grant,  by  which  the  respective 
rights  to  the  said  parcel  of  land  were  compro- 
mised and  adjusted,  and  the  suit  ^smlssed. 
By  that  agreement  John  Porbex  acknowl- 
edged the  title  of  the  dalmants  under  the 
Rustin  grant  to  the  land,  and  became  their 


1  Reported  by  F.  S.  Kirkpatliek,  Esq.,  of  the 
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tenant  By  Its  proTlBi<Mi8  lie  was  author- 
ized to  fence,  cultirate,  or  use  any  of  the 
land  QDtll  the  timber  should  be  taken  off, 
and  they  reserved  the  right  to  cat  and  use 
the  timber  in  any  way  they  might  see 
proper.  Porter  agreed  that,  when  they  had 
gotten  all  the  timber  from  the  land  that  they 
might  wish,  he  would  buy  the  land  from 
them,  and  give  aa  much  for  It  as  any  other 
perscm;  and  they  agreed  to  give  to  liiia  the 
refusal  of  the  land  so  soon  as  they  should 
get  the  timber  off,  or  so  much  of  it  as  they 
might  wish  to  use.  The  effect  of  this  agree- 
m^t  was  to  make  an  adjustm^t  and  settle- 
ment by  compromise  of  the  respective  rights 
of  the  parties  to  the  land,  and  to  invest  the 
Rustin  claimants  with  an  indlspatable  tltl« 
to  it.  so  far  as  John  Porter  was  concerned, 
lie  was  thmby  estopped  from  contesting 
or  disputing  thereaft^  their  title  to  it  He 
also,  by  bec(nnlng  their  tenant,  was,  for  this 
further  reason,  that  a  tenant  cannot  dispute 
his  landlord's  title,  estopped  from  denying 
the  right  of  the  Rustin  claimants  to  the 
land.  He  was  thus  doubly  prevented  In  law 
from  questioning  their  title. 

The  Bustln  claimants  having,  then,  so  fat 
as  John  Porter  and  all  who  claim  through 
and  under  him  were  concerned,  an  incon- 
testable title  to  the  land,  were  they  entitled . 
to  the  injunction?  It  was  alleged  In  the  bill 
that  the  chief  value  of  the  land  consists  in 
the  Umber  upon  It;  that,  if  stripped  of  this, 
It  Is  of  little  value;  and  that  the  appellants, 
who  weredefendfuits  inthecourt  below,  were 
engaged  in  committing  irreparable  trespass, 
waste,  and  injury  to  the  land  by  cutting  the  . 
timber  and  hauling  It  off  and  selling  It 
The  averments  of  the  bill  In  these  respects 
are  sustained  by  the  testimony  taken  in  the 
cause.  It  was  shown  that  the  value  of  the 
land  consists  In  its  minerals  and  timber; 
and  that  the  timber  is  indispensable  to  the 
development  of  the  minerals,  and  that  the 
loss  of  it  would  be  an  irreparable  Injury. 
It  was  further  shown  that  the  defendants 
were  cutting  and  taking  away  timtter  from 
the  land,  and  claimed  the  right  to  do  so  un- 
der their  purchase  from  John  Porter.  The 
jurisdiction  of  a  court  of  equity  to  restrain 
by  Injunctltm  the  commission  of  waste  or 
trespass,  where  the  applicant  for  the  injimc- 
tion  has  the  title  to  the  land,  and  the  injury 
would  be  irreparable,  is  well  settled.  High, 
InJ.  S§  400,  464;  Pom.  Eq.  Jur.  §§  1347,  1356, 
1357;  Manchester  Cotton  Mills  v.  Town  of 
Manchester,  25  Grat  S25;  Sanderlin  v.  Bax- 
ter, 76  Va,  299;  Swltzer  v.  McCulloch,  Id. 
"3  77;  and  Jerome  v.  Ross,  7  Johns.  Ch.  315. 
In  the  case  of  Manchester  Cotton  Mills  v. 
Town  of  Manchester,  supra.  It  was  said  by 
Judge  Staples,  in  delivering  the  opinion  of 
the  court  that  it  was  not  essential  that  the 
applicant  for  the  Injnnctim  should  establish 
a  clear  title,  but  only  that  he  should  show 
a  fair  prima  fade  case  tn  support  of  his  title. 
25  Grat  831.  Here  the  cMUplalnant  showed, 
not  mei-^  a  fair  prima  facie  case  In  sup- 


port of  Its  title  as  against  John  Porter, 
through  whom  the  defendants  claimed,  but 
that  against  him,  and  all  who  claim  under 
him,  It  bad  a  clear  and  Incontestable  title, 
or,  what  amounts  to  the  same  thing,  a  title 
which  he  and  they  were  estopped  from  con- 
testing. Emertck  v.  Tavener,  0  Grat.  220, 
and  3  Minor.  Inst  pt  1,  pp.  236-238.  It 
was  argued  by  the  counsel  for  the  appdlants 
that  the  written  agreement  referred  to  was 
obtained  from  John  Porter  by  fraud,  and 
that  the  defendants  were  therefore  not  es- 
topped from  relying  on  such  title  as  be  pos- 
sessed prior  to  the  execution  of  the  agree- 
ment It  was  not  claimed  that  th^e  was 
any  evidence  of  fraud  outside  of  the  papw 
itself,  except  the  mere  fact  that  the  com- 
plainant had  not  removed  the  timber  so  that 
Porter  could  buy  the  land.  The  agreement 
stipulated  for  no  period  within  which  the 
timber  would  or  sOiould  be  lemoved,  and  the 
failure  to  use  or  remove  it  was  not  fi«ndn- 
lent-  But  It  was  further  argued  that  the 
agreement  itself  was  tbe  perpetration  of  a 
fraud  upon  John  Porter,  inasmuch  as  It  was 
entered  Into  under  tbe  swice  on  him  of  a 
declaration  In  ejectment.  The  declaration 
was  served  on  February  10.  1859,  and  the 
agreement  was  ^tered  Into  on  March  1, 
1859.  It  wouId.be  going  very  far  Indeed  to 
say  that  the  compromise  and  settlement 
by  rival  claimants  of  their  respective  rights 
to  the  subject-matter  of  a  pending  suit  con- 
stitutes fraud.  Equity  Is  ever  ready  to 
avoid  the  fruits  of  duress  or  fraud,  but 
neither  is  disclosed  by  the  record.  It  is  the 
policy  of  the  law  to  uphold  the  free  and 
voluntary  settlem^t  by  compromise  of  ad- 
verse or  conflicting  rights,  not  to  seize  upon 
it  as  evidence  of  duress  or  fraud.  The  prac- 
tice may  be  said  to  be  one  of  almost  daily 
occurrence,  and  Is  unquestioned.  Nor  is  it 
necessary,  in  order  to  obtain  an  injunction 
to  restrain  the  commission  of  trespass  or 
waste,  that  the  plaintiff  should  aver  or 
prove  that  be  could  not  obtain  adequate 
compensation  In  damages  in  a  suit  at  law. 
This  Is  not  necessary  to  entitle  him  to  re- 
lief In  equity;  but  whene^'er  the  substan- 
tive value  of  the  estate  In  the  character  in 
which  it  is  enjoyed  Is  imperiled,  that  Is  suf- 
ficient to  invoke  the  Jurisdiction  of  a  court 
of  equity.  Kerr,  Inj.  199;  Manchester  Cot- 
ton Mills  V.  Town  of  Manchester.  25  Grat. 
825,  828;  and  Anderson  v.  Harvey's  Heirs, 
10  Grat.  386,  30a  For  39  yeats  the  relations 
of  the  claimants  under  the  Rustin  grant  and 
John  Port^  to  each  other  and  to  the  land  in 
controversy  remained  as  established  by  the 
agreement  of  March  1,  1859.  They  used  It 
as  their  convenience  and  necessity  required 
the  use  of  the  timber.  He  lived  upon  ad- 
jacent land,  and  acquiesced  in  such  use  of 
it  by  them.  It  was  aft«r  this  long  period  of 
repose  and  acquiescence  In  tbe  provisions  of 
the  said  agreement  by  Jobn  Fort&r  that 
the  appellants,  with  the  knowledge  of  such 
agreement,  and  for  tbe  paltry  sum  of  f  10, 
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and  of  1100  mote  If  sncoessfiil  In  tbe  salt 
over  tbe  land,  bought  It,  and  caoaed  thla 
lltlgatiMi  wltb  the  appellee.  Th^  puiv 
chase  baa  not  the  appearance  of  the  good 
faith  In  which  equity  delights. 

Tbere  la  no  error  In  the  decree  complained 
0^  and  the  same  most  be  affirmed. 


(92  Vo.  U) 

FBX  T.  8T0WERS.1 
(Saprene  Gourt  of  Appeals  of  Virgliiia.  JvHj 

BooNDiRT  Likes  —  Diolaxatioiis  ow  Deceasbd 

PBBBOirS— ADKtSBIBrLITT— ESTOPPEI.  TO  CUXK 

Title— AOHISSIOK8  ST  BiLBNOa. 

1.  Dedaratioiu  of  a  ideceased  perwm  as  to 
a  cOTner  tree  or  boondar^  are  admisEitde  If  he 
had  peculiar  means  of  knowledge. 

2.  Dedarationa  of  a  deceased  person  aa  to 
fcoundaiy  lines  are  not  rendered  aamis^Ie  hj 
the  fact  that  he  was  the  son-in-law  of  the 
former  owner  and  carried  the  chain  when,  sadi 
owner  had  some  lines  run.  it  not  appearing  that 
ther  were  the  lines  in  qaestion. 

3.  The  owner  of  land  is  not  estopped  to 
claim  title  thneto  by  the  fact  that  he  kept  ri- 
Isnce  while  his  title  was  disparaged  in  his  pres- 
^ce,  the  disparaging  remarks  not  being  ad- 
dressed to  him. 

£m>r  to  circuit  court.  Bland  county;  Du- 
puy,  Judge. 

Action  by  WlUtam  Stowera  against  S.  T. 
Fry.  Judgment  for  i^ntiff,  and  defendant 
brings  error.  Beversed. 

Fulton  ft  Fulton,  tot  i^nUfF  in  error.  I. 
H.  Larew  and  M.  Williams,  tcr  d^endant  In 
«Tor. 

BUCHANAN,  J.  It  became  important, 
during  the  trial  of  this  case,  which  U  an  ac- 
tion of  ejectment,  for  tbe  plaintiff  in  the 
court  below,  the  defendant  In  error  here,  to 
establish  the  southeastern  comer  and  the 
southern  line  of  the  grant  under  which  he 
claimed.  To  do  this,  tbe  plaintiff  hims^ 
waa  allowed  to  proTe.  over  the  objections  of 
the  defendant,  tbe  declarations  of  one  Josiah 
Thompsou  as  to  where  tbe  comer  and  line 
In  question  were  located.  The  action  of  tbe 
court  in  admitting  such  evidence  is  made  tbe 
ground  of  the  first  assignment  of  error. 

The  law  is  well  settled  in  this  state  that 
evidence  la  admissible  to  prove  the  declara- 
ti<m  of  a  deceased  person  as  to  tbe  identity 
of  a  particular  comer  tree  or  boundary,  pro- 
vided such  person  has  peculiar  means  of 
knowing  the  fact  In  question;  aa  for  in- 
stance, the  surveyor,  or  chain  carrier  who 
was  engaged  upon  tbe  original  survey,  or 
the  owner  of  the  tract  or  an  adj<^nlng  tract 
calling  for  the  same  boundaries;  and  so  of 
tenants,  proce^loners,  and  otherH,  whose 
duty  or  Interest  would  lead  tbem  to  diligent 
inquiry  and  accurate  lufwmation  of  the 
fact,— always,  however,  excluding  those  dec- 


i  Reported  by  F.  S.  Kirkpatrick,  Esq.,  ol  the 
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laratlons  which  are  liable  to  the  suspicion  of 
bias  from  Interest.  Harriman  t.  Brown,  8 
Ldgh,  flBT;  Clements  t.  Kylea,  13  Qrat.,  at 
pages  477,  478. 

•  Josiah  Thompson,  whose  declarations  were 
allowed  to  be  proved  In  this  case,  was  tbe 
eon-ln-law  of  James  Deevw, .  whose  lands 
Jt^ned  or  limped  i^n  the  lands  dalmed  by 
tlie  plaintiff.  Xhompson  had  no  Intwest  In 
the  lands  of  X>eaTor,  and  claimed  no  interest 
in  his  estate^  as  be  and  bis  wife  bad  been 
provided  for  beforo  DeaT0r*8  death,  and  tb^ 
lands  were  located  seTeral  miles  distant 
The  plaintiff  testlfled  that  Thompson  told 
him  that  be  had  once  carried  the  chain  when 
DesTor,  bis  Cathra^ln-law,  was  having  the 
Unes  of  some  of  bis  surreys  ran,  **whlch  one 
he  did  not  say,  and  could  not  say,  as  DeaTor 
had  so  many";  that  Tlicanpson  did  not 
claim  to  have  ev^  carried  a  chain  around 
the  Bobinett  grant  or  tract  numipsoD  was 
neither  tbe  sarreyor  nor  a  chain  carrier  at 
the  making  at  the  original  surv^  of  the 
land  whose  ccnnera  and  boundaries  were  In 
controversy;  nor  was  he  the  owner  of  that 
tract  oe  any  adj<rining  tract  calling  tor  the 
same  boundaries.  Ndther  does  it  tLptfemr 
that  he  had  em  heen  a  tenant  upon,  or  en- 
gaged as  a  processloner  of,  tbe  land,  nor  was 
bis  situation  In  reference  to  it  such  as  to 
make  It  his  duty  or  his  interest  to  make  dili- 
gent Inquiry  and  to  obtain  accurate  Informa- 
tion as  to  the  comers  or  boundary  Unes  as 
to  which  his  declarations  were  made^  The 
most  that  can  be  said  is  tbat  he  was  the  sw- 
In-law  of  an  adjacent  landowner,  and  that 
he  bad  been  a  chain  carrier  up«i  some  other 
survey.  ' 

His  declaratimis  aro  clearly  not  wltUn  any 
of  the  exceptions  made  in  our  deddons  In 
fav<Hr  <a  the  admissibility  ot  hearsay  evi- 
dence; and  we  entiroly  agree  with  Judge 
Lee  when  he  says.  In  Olunents  v.  Kyles,  IS 
Grat,  at  page  478,  "that,  from  tbe  perlabable 
character  the  landmarks  in  this  eonntzr, 
evidence  of  hearsay  as  to  particular  facts 
may,  under  proper  mtrictlons,  be  recrtved 
upon  a  question  of  ancient  boundary.  Tet 
such  evidence  should  be  carefully  watched, 
because  tram  its  very  6haract»  It  may,  in 
many  or  most  cases,  be  utteriy  Impossible  to 
meet  or  disprove  it  Thero  must  always  be 
some  peril  In  departure  from  tbe  broad  gen- 
eral rules  of  evidence^  and  It  sboidd  not  be 
carried  further  than  required  by  tbe  abso- 
lute necessities  of  the  case.  I  think  the  rule 
is  laid  down  suffldoitlr  broad  in  Harriman 
V.  Brown,  and  I  am  not  disposed  to  extend 
it  in  tbe  least  beyond  tbe  very  t«ms  in 
which  it  Is  thwe  expressed." 

Tbe  court  erred  in  the  admission  ot  the  dec- 
larations of  Thompson,  and  for  tiiat  errw  its 
Judgment  wiU  have  to  be  reversed. 

It  is  also  assigned  as  error  Uiat  tbe  court 
aUowed  the  declarations  of  one  Wilkinson, 
under  whom  tbe  defendant  claims,  to  be  ^ven 
In  evidence.  At  the  time  Wilkinson  made  the 
declaratlmi  in  question  he  was  tbe  owner  of 
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the  land,  and  any  admiBShm  be  may  bare 
made  while  sach  ownor  which  tended  to 
show  that  blB  boundaries  wore  located  as  the 
plaintiff  claims  they  are  waa  admissible  erl- 
dence.  Reasons  T.  Lawson,  21  S.  E.  847,  01 
Va.  — .  The  tact  that  he  did  not  live  upon 
the  land,  cr  fbat  be  perfai^  had  nerer  seen 
It,  did  not  affect  the  admlBstbUlty  of  tbe  erl- 
dence.  It  was  proper  for  these  facts,  to- 
gether with  all  the  drcomstances  connected 
with  bis  admlsdon,  to  go  to  the  Jury,  and  tt 
was  tm  them  to  glre  It  such  weight  as  th^ 
deemed  proper  under  all  the  ^rcamstanoes  of 
the  case. 

The  next  assignment  of  error  is  raised  by 
(tf  exoepUons  Na  3,  which  Is  as  foUows: 

"Be  It  remembered  on  the  trial  of  this  cause 
the  plaintiff,  to  fnrthw  maintain  the  Issue  in 
this  «aose,  after  introducing  the  evidence  as 
la  set  out  in  blU  of  exceptions  Na  4,  to  be 
read  herewith,  down  to  the  evidence  of 
James  Stowers,  then  Introduced  said  James 
Stowers,  to  prove  decIaratlonB  of  Solomon 
Waddle,  who  was  a  son-in-law  of  Jamra 
Deavor,  under  whom  defendant  claims.  To 
the  Introduction  of  this  ^Umony  the  dxl&kA- 
ant  objected,  but  court  overmled  the  objec- 
tion; and  thereupon  the  witness  testified  that 
be  was  at  a  bam-raislng  at  Mlchati  Wad- 
dle'a,  after  tbe  Deavor  partition;  that  he 
saw  Jos^ib  Bf^tcm,  a  surveyw,  and  Oewge 
Deavor  come  In  in  the  evenlxv*  Deavor  had 
nolston  to  mn  his  land  to  see  If  he  could 
get  water.  It  was  the  land  In  amtrovOTsy. 
Solomon  Waddle  was  present,  and  asked  if 
he  bad  found  water.  He  said  'Mo.'  Then 
SolcKuon  said:  1  knew  you'  wouldn't;  toe 
roar  patent  drai't  take  you  there.'  8olom<n 
Waddle,  George  Deavor,  and  Jos^h  Holston 
are  all  dead.  Holston  was  there  several 
days  surveying.  To  the  ruling  of  the  court 
in  permitting  tbe  witness  to  tbus  testify  the 
defendant  excepted." 

The  declarations  of  Waddle  were  admlBSi- 
it  is  cmtended  by  tbe  plalntUTs  counsel, 
upon  two  grounds:  First,  that  he  was  the 
son-in-law  of  James  Deavor,  under  whom 
the  defendant  claims,  and  that  It  was  recent- 
ly after  tbe  partition  of  Dearot's  lands 
among  bis  heira,  and  that  he  was  present 
when  such  partition  was  made,  and  therefore 
his  attnatton  towards  the  land  was  such  that 
it  rendered  his  dedaratioiH  admis^ble.  niat 
th^  were  not  admlsalble  on  that  ground  Is 
shown  by  this  opbilon  In  disposing  <tf  tbe 
first  assignment  of  emv. 

The  othtt  ground  np(m  whldi  It  Is  claimed 
that  they  were  admissible  Is  that  they  were 
made  in.  the  presence  of  George  Deavor,  the 
then  owner  of  tbe  land  claimed  1^  the  de* 
fttidaut  and  that  if  they  were  not  true  he 
ought  to  have  denied  them;  and,  as  he  did 
not  do  BO,  he  Is  presumed  to  have  admitted 
their  correctness. 

The  bill  of  exceptions  does  not  show  clearly 
wheOier  tbe  qnestiffli  of  Solomon  Waddle  was 
directed  to  George  Deavor  or  to  the  surveyor, 
Holston,  nor  whether  the  answer  made  was 


tbe  answer  of  Deavot  or  the  answer  of  Hol- 
ston. If  there  was  a  conversation  between 
Waddle  and  Deavw  as  to  the  boundary  of 
the  land  In  question.  In  which  Deavor  dis- 
paraged bis  Awn  title,  that  conversation  was 
clearly  admissible;  but  If  the  cimversatlon 
was  between  Waddle  and  the  surveyor.  In 
Deavor's  presence  merely,  and  the  remarks 
of  Waddle  were  not  addressed  to  I>eavor,  his 
silence  could  not  be  coq^ddered  as  an  ad^s- 
slon  of  the  truth  of  Wade's  declaration,  be- 
cause. If  not, addressed  to  blm.  It  cannot  be 
said  to  have  called  for  a  reply. 

Mr.  GreAiIeaf  says^  in  dlscnssliitf  this  8ab> 
Ject:  "But,  In  regard  to  admissions  inferred 
from  acgolescence  In  the  verbal  statements 
of  others,  tbe  maxim  'qui  tacet  consentlre 
vldetnr'  Is  to  be  applied  with  careful  dte- 
crlmlnatlon."  "Nothing,"  it  Is  said,  "can  be 
m(we  dangerous  than  this  kind  of  evidencp. 
It  should  always  be  received  wltb  caution, 
uid  never  ought  to  be  received  at  all  unless 
the  evidence  Is  ot  direct  declarationB  of  that 
kind  which  naturally  calls  for  contradictlQn, 
— Bome  assertion  made  to  the  party  with  re- 
spect to  his  right  which  1^  Ills  silence  he  ac* 
quleaces  In.  A  distinction  has  accordingly 
beai  talcen  between  declarations  made  be- 
tween a  party  interested  and  a  stranger;  and 
It  has  beoi  held  that;  while  what  one  pMrty 
declares  to  the  other,  without  contradiction, 
la  admissible  evidence,  what  Is  said  by  a  third 
party  may  not  be  sa  It  may  be  impertinent, 
and  best  rebuked  by  silence;  but,  If  It  re- 
ceives a  reply  tbe  reply  Is  evidence."  1 
GreeoL  Ev.  1 109. 

In  Larry  v.  Sherburne,  2  Allen,  St  et  seq.. 
Chief  Juatl<»  Shaw  says:  "It  Is  true  that 
there  are  cases  where  a  party  may  be  affect- 
ed in  his  rights  by  proof  of  a  slloit  acquies- 
cence In  the  verbal  statements  of  others.  But 
such  evidence  Is  always  to  be  received  and 
applied  with  great  cautl<ni,  especially  where 
it  appears,  as  In  this  case,  that  the  state- 
ments are  mad^  not  by  a  party  to  the  coa- 
troversy,  but  by  a  stranger.  There  are  many 
cases  where  tbe  Int^voitlcm  of  a  third  per^ 
son  may  properly  be  deoned  unnecessary, 
and  his  statemente  be  regarded  as  bumaterlal 
and  Impertinent  To  them  no  r^ly  need  be 
made;  and  no  Inference  can  be  drawn  from 
tbe  fact  that  they  are  received  In  silence." 

Upon  the  next  trial,  If  It  appears  toai  the 
declarations  In  question  were  made  m  a  con- 
versation between  Waddle  and  George  Deav- 
or, they  should  be  admitted  in  evidence;  but, 
If  it  appear  that  Waddle  waq  a  mere  stranger, 
having  no  Interest  In  the  matter,  and  that  his 
converaatlon  was  wltb  Holston  and  not  with 
Deavor,  but  merely  in  bis  present^  then,  the 
court  should  not  admit  his  declarations  in 
evldoice. 

Objection  Is  made  both  to  the  form  of  the 
verdict  and  to  the  fact  that  It  embraced  land 
wblcb  the  plaintiff  admitted,  and  the  record 
shows;  was  fb9  property  of  the  defendant. 
As  the  case  moat  be  sent  back  for  a  new 
trial,  it  Is  unnecessary  to  decide  these  quca- 
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tions,  as  ttKsy  are  not  likely  to  arhe  on  the 
next  trial. 

We  are  of  opinion  that  the  Judgmoit  com- 
plained of  Bhonld  be  rerersed,  the  verdict  set 
aside,  and  a  new  trial  awarded: 


TATE'S  BX'R  v.  HULL  et  al.i 
(Sopreme  Conri  of  Appeals  of  Virginia*  J^nly 
26,  1895.) 

Bahkbuftot  Pbocbbdihob  —  BiHDixa  ErrsoT  of 
DiGHiB— SuBSEQDKXT  Borr  IK  Btatb  Codbt. 

A  Judgment  creditor,  who  proTes  hia 
debt  \>j  bankruptcy  proceedings,  ana  takes  an 
actlTe  part  In  tnese  proceedings,  cannot  after- 
wards go  Into  a  state  court  to  subject  property 
eold  by  the  assignee  in  bankruptcy  on  any 
ground  of  error  which  might  hare  been  cor- 
rected in  the  bankrupt  court,  or  by  appeal  from 
the  order  or  decree  of  that  court. 

Appeal  from  circuit  court,  Wythe  county; 
WilUama,  Zn6g^ 

BUI  by  Henry  B.  Hnll  and  another  against 
M.  B.  Tattfa  fliiecatoT.  Decree  for  oom- 
platnanta.  and  .defendant  appeala.  -  Affirm- 
ed. 

Daniel  Trigg,  for  appelant  A.  A.  CamiH 
bell,  J.  J.  Stuart,  and  White  &  Penn,  for  ap- 
pellees. 

KEITH,  P.  A  bUI  was  filed  In  the  circuit 
court  of  Wythe  county  by  Henry  B.  Hull 
and  William  A.  Stuart,  afterwards  removed 
to  Wythe  county.  In  which  they  state  they 
are  the  owners  of  the  mineral  rights  In  a 
certain  tract  of  land  In  Rye  Valley,  Wythe 
county,  Va.,  commonly  known  as  the  "Rock 
Ore  Bank  Tract";  that  one-half  Interest  In 
this  land  was  purchased  by  R.  K.  Williams 
from  Moees  Pelrce,  and  on  the  death  of  Wil- 
liams descended  to  bis  heirs,  by  whom  It 
was  conveyed  to  the  plaintiffs.  The  other 
half  of  the  said  tract  of  land  was  owned 
by  George  Peiree,  the  brother  of  Moses 
Peirce,  and  was  purchased  by  G.  F.  Barton 
in  the  chancery  suit  of  Barton  v.  Peirce's 
Heirs,  lately  pending  In  the  circuit  court 
of  Wythe  county.*  Barton  afterwards  sold 
the  land  thus  purchased  to  R.  K.  Williams, 
and  bound  himself  to  make  a  good  and  suffi- 
cient deed  for  the  same.  It  thus  appears 
that  R.  K.  Williams  had  both  the  legal  and 
equitable  title  to  one-half  of  the  Rock  Ore 
Bank  Tract  derived  by  deed  from  Mosea 
I'eirce,  and  was  the  equitable  owner  of  the 
other  half,  derived  through  the  Bartons 
from  George  Pehre.  It  Is  alleged  that  Wil- 
liams and  those  holding  under  him  have 
had  continuous  and  uninterrupted  posses- 
sion of  the  Rock  Ore  Bank  Tract  of  land 
from  January  21,  1857,  to  the  present  time. 
At  February  rules,  1871,  M.  B.  Tate  filed 
his  bill  in  chancery  against  G.  F.  Barton 
and  others  in  the  circuit  court  of  Wythe 
county.    The  object  of  the  bill  was  to  en- 

1  Reported  by  F.  8.  Kh>kpatrick,  Esq.,  of  the 
Lynchburg  bar. 


force  the  lien  of  a  judgment  in  the  name  of 
the  Northwestern  Bank  of  Virginia  against 
G.  F.  Barton,  Conrad  Farrls,  and  William 
Porter  for  the  sum  of  f418,  with  Interest 
and  costs.  The  bill  averred  that  Barton 
owned  several  tracts  of  land  in  Wythe 
county,  on  which  the  Judgment  was  a  Uen. 
Among  other  tracts  described,  and  the  only 
one  in  which  the  parties  to  this  suit  are  con- 
cwned,  is  the  Rock  Ore  Bank  Tract.  At  the 
April  term,  1872,  of  the  court,  George  £. 
Penn  was  directed  to  take  an  account  of  the 
debts  and  their  priorities,  ,Hl8  report  was 
filed  on  the  14th  of  August,  1872.  At  the 
S^tember  term  following,  the  court  con- 
firmed the  said  report  and  Derric  was  ap^ 
pointed  a  commissions  to  sdl  the  lands  of 
G.  F.  Barton,  motioned  In  the  bill.  On  the 
27th  of  August  1872,  G.  F.  Barton  filed  his 
petition  In  the  district  court  of  the  United 
States,  asking  to  be  adjudged  a  bankmpt, 
and  upon  bis  petition  such  proceedings  were 
had  that  he  was  adjudged  a  bankrupt  and 
subsequently  obtained  his  discharge,  Wltb 
his  petition  to  the  bankrupt  conit.  Barton 
filed  schedules  of  his  real  estate  and  a  list 
ot  his  creditors.  M.  B.  Tate,  the  plaintiff 
here,  who  represented  the  greater  part  of 
the  Indebtedness  against  G.  F.  Barton,  ap- 
peared before  the  commissioner  In  pursu- 
ance  to  notice,  proved  his  debts  against  the 
bankrupt,  amounting  to  $3,240.14,  and  Dan- 
iel Trigg  was  chosen  assignee  of  the  bank- 
rupt which  position  was  duly  accepted  by 
him.  The  debts  proven  In  the  bankropt 
court  were  the  same  as  those  proven  In  the 
cause  of  M.  A.  Tate  v.  Barton,  above  re- 
ferred to,  p«iding  in  the  circuit  court  of 
Wythe  county.  The  debt  of  the  Northwest- 
an  Bank  was  not  reported  ^tber  by  0<Kn- 
mlssioner  Penn  in  the  state  court  or  before 
the  commissioner  in  the  proceedings  In  bank- 
ruptcy; but  subsequently,  at  tbe  instance 
of  tbe  administrator  of  Conrad  Farri^  who 
was  one  of  the  sureties  in  the  debt  doe  tbe 
Northwestern  Bank,  Tate  was  comp^ed  to 
prove  his  Judgment  and  It  was  paid  out  of 
the  proceeds  of  the  sale  of  the  tract  of  land 
containing  127  acres,  upon  which  it  consti- 
tuted' a  liea.  On  the  13th  of  Decembw, 
1872,  the  district  court  of  the  United  States 
issued  "a  restraining  uider  prohibiting  Com- 
mlsslonw  Derric  from  making  sale  of  the 
lands  of  Barton  under  the  decree  of  the  cSr- 
cult  court  of  Wythe  county.  A  copy  of  thto 
order  of  injunction  Is  filed  as  a  part  of  the 
bUI  In  this  case. 

Barton,  by  his  schedule  filed  In  the  bank- 
rupt court  surrendered  various  tracts  of 
land,  and  among  them  he  recites  the  tract 
which  is  now  in  dispute  in  this  case,  de- 
scribed as  the  "Rock  Ore  Bank  Tract";  and 
upon  the  schedule  is  indorsed,  "This  tract  is 
in  the  possession  of  the  h^in  of  Rufus  K. 
Williams."  As  soon  as  it  became  known  to 
the  heirs  of  Williams  that  Barton  had  sur- 
rendwed  the  lands  In  which  they  were  lnt»- 
ested,  they  filed  their  petition  in  the  district 
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court  of  the  United  States,  and  thereupon 
such  proceedings  were  had  that  Daniel  Trigg, 
the  assignee,  was  ordered  to  make  a  convey- 
ance of  the  land  embraced  in  the  petition  to 
the  heirs  of  B.  K.  Williams.  This  deed  was 
duly  CTecuted  by  the  asfrignee,  acknowl- 
edged, and  admitted  to  record,  and  is  filed 
as  an  exhibit  with  tbe  bill.  It  will  thus  be 
seen  that  the  legal  title  to  Oeoi^e  Felrce's 
Interest  became  united  by  the  deed  of  Daniel 
Trigg,  assignee,  as  aforesaid,  with  tbe  equi- 
table title  In  the  heirs  of  R.  K.  Williams.  It 
further  appears  from  tbe  bill  that  the  plain- 
tiffs purchased  this  half  also  from  tbe  heirs 
of  R.  K.  WlUlams.  All  this  whUe  the  origi- 
nal suit  of  M.  B.  Tate  T.  G.  P.  Barton  and 
others  remained  upon  the  docket  of  the  dr- 
euit  court  of  Wythe  county,  and  on  the  24th 
of  April,  1878,  more  than  three  years  after 
the  recordation  of  the  deed  from  Daniel 
Trigg,  assignee  of  6.  F.  Barton,  to  the  heirs 
of  R.  K.  Williams,  an  order  was  entered  In 
the  cause,  reviving  It  against  Daniel  Trigg, 
assignee  as  aforesaid.  By  an  order  of  the 
30th  of  September,  1878,  James  H.  Gilmore 
was  substituted  as  commissioner  in  the  place 
of  Derric,  and  directed  to  sell  the  land  in  the 
bill  mentioned.  Tbe  sale  was  made,  and 
M.  B.  Tate,  the  plaintiff,  was  reported,  at  the 
April  term,  1879,  as  the  purchaser  of  the  one- 
half  Interest  of  George  Pelrce  In  the  Rock 
Ore  Bank  Tract  for  the  sum  of  f  10.  Subse- 
quently, James  H.  Golllhom,  who  had  been 
substituted  as  commissioner,  was  directed  to 
execute  to  M.  B.  Tate  a  deed  for  the  land 
purchased  by  him  at  the  sale  made  by  J.  EL 
Cilmore,  and  confirmed  as  above  set  forth. 
Tbe  bill  of  Hull  and  Stuart,  after  setting  out 
Id  much  detail  the  facts,  a  mere  synopsis  of 
which  has  been  here  given,  charges  that  tbe 
deed  made  by  Commissioner  Gollihorn  consti- 
tutes a  cloud  upon  their  title,  so  far  as  It 
relates  to  the  Rock  Ore  Bank  Tract,  and 
prays  that  It  be  set  aside  and  annulled,  and 
that  M.  B.  Tate  be  perpetually  enjoined  and 
restrained  from  any  further  proceedings  In 
tbe  suit  of  M.  B.  Tate  v.  G.  F.  Barton  and 
others,  In  the  circuit  court  of  Wythe  county, 
so  that  their  title  to  the  Rock  Ore  Bank 
Tract  may  be  established  and  quieted,  and 
for  other  and  further  relief.  To  this  bill  Tate 
filed  his  answer,  which  denies  that  tbe  com- 
plainants are  the  owners  of  the  mineral 
Tights  In  the  Rock  Ore  Bank  Tract  He  al- 
leges that  the  title  bond  from  Barton  to  Wil- 
liams was  never  recorded,  and  therefore  de- 
nies that  B.  K.  Williams  was  ever  the  owner 
of  the  said  tract,  except  subject  to  Hens  of 
creditors  of  G.  F.  Barton  upon  Judgments  ob- 
tained before  the  recordation  of  tbe  said  title 
bond,  or  the  deed  afterwards  obtained  by  the 
heirs  of  R.  K.  Williams  under  the  proceed- 
ings in  bankruptcy,  heretofore  described.  Re- 
spondent also  denies  that  R.  K.  Williams, 
and  those  holding  under  him,  have  held  con- 
tinuous and  uninterrupted  possession  of  said 
land  from  the  21st  of  January,  1857,  to  the 
present  time.   He  seta  forth  the  proceedings 


in  the  snlt  of  Tate  v.  Barton,  the  record  in 
which  be  prays  may  be  made  a  part  of  his 
answer,  and  avers  that  Williams  and  his  heir* 
were  In  fact  pendente  Ute  purchasers  with 
full  knowledge  of  the  litigation  In  the  case 
of  Tate  V.  Barton,  In  which  the  land  In  con- 
troversy was  sold;  and,  having  knowledge  of 
those  proceedings,  It  was  their  duty  to  assert 
their  rights  In  that  case,  If  they  had  any.  He 
denies  that  the  proceedings  In  the  bankruptcy 
case  can  have  any  effect  upon  his  rights,  and 
claims  that  the  proof  of  the  debt  In  bankrupt- 
cy does  not  discharge  any  lien  attached  to 
the  debt  There  are  many  other  averments 
in  the  answ^,  which  need  not  be  more  spe- 
ciflcally  adverted  ta  Suffice  it  to  say  that 
upou  the  issues  made  in  the  pleadings  such 
proofs  were  submitted  and  such  proceedings 
had  that  on  the  12th  day  of  May,  1893.  the 
Judge  of  tbe  drcult  court  of  Wythe  coimty 
entered  a  decree  granting  the  plaintiffs  all 
the  relief  asked  for,  and  from  that  decree 
Tate's  execaton  obtained  an  appeal  to  this 
court. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  Is  plainly  right.  The  district 
court,  by  its  decree  of  the  13th  of  December, 
1872,  acquired  Jurisdiction  over  the  parties 
to  tills  litigation  and  the  subject-matter  of 
this  controversy.  It  has  been  held  by  this 
court  "that  a  creditor  by  Judgment,  who  proves 
his  debt  in  bankruptcy  proceedings,  and  takes 
an  active  part  in  these  proceedings,  cannot 
afterwards  go  into  a  state  court  to  subject 
property  sold  by  the  assignee  of  the  bank- 
rupt on  any  ground  of  error  which  might 
have  been  corrected  In  the  bankrupt  court  or , 
by  appeal  from  the  order  or  decree  of  that 
court"  Spllman  v.  Johnson,  27  Grat  33.  It 
seems  to  be  clear  that  the  district  court  of 
the  United  States,  having  obtained  Jurisdic- 
tion over  the  estate  surrendered  by  Barton, 
had  ample  power  to  administer  it  and  that  ' 
the  parties  are  bound  by  the  proceedings  In 
that  court  M.  B.  Tate  was  a  party  to  those 
proceedings,  proved  his  debt,  and  participated 
in  the  selection  of  the  as^nee.  Ordinarily 
he  had  two  courses  open  to  him.  He  could 
have  stayed  out  of  the  district  court  end 
relied  upon  the  lien  of  his  Judgment  and  his 
right  to  enforce  it  In  the  state  court,  but  hav- 
ing, in  this  case,  been  requested  to  prove  It  in 
the  bankrupt  court,  he  Is  bound  by  the  action 
of  that  court  The  district  court  with  all 
the  liens  reported  to  It  which  were  reported 
In  the  state  court,  and,  in  addition  thereto, 
the  lieu  of  appellant's  Judgment  Just  referred 
to,  directed  Its  assignee  to  convey  this  land 
to  the  heirs  of  R.  K.  Williams,  and  by  force 
of  that  decree  and  the  deed  made  by  the  as- 
signee in  pursuance  thereof,  the  grantees 
therein  held  the  land  thereby  conveyed  dis- 
charged from  all  liens  reported  In  the  pro- 
ceedings In  bankruptcy.  It  not  appearing  up- 
on the  face  of  that  deed  that  It  was  conveyed 
subject  to  those  liens.  When  Tate  after- 
wards went  luto  the  state  court  end  became 
a  purchaser  at  the  sale  made  In  pursuance 
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of  the  decr«e  rendered  therein,  he  acquired 
BO  right  In  derogation  of  the  title  already 
rested  in  the  heirs  of  B.  K.  Williams  by  vir- 
tue of  the  deed  thus  obtained  by  them  from 
Daniel  Trln,  assignee  of  Barton.  We  do  not 
think  It  Is  necessary  to  consider  otfaw  qnes- 
tlons  of  interest  presented  in  the  record,  but 
are  of  f^inltHo,  tct  reasons  already  stated, 
that  there  Is  no  error  in  the  decree  complain- 
ed of,  and  that  the  same  should  be  affirmed. 


(n  Vo.  808) 

GOODBLL'S  BX'RS  t.  GIBB0NS.1  . 
^tvrame  Court  of  Appeals  of  Vlrgbiia.  July 
11, 1805.) 

COHTINDAHCB— JUBI— COMPBTENCT  O?  WlTNBSa — 

LmiTATioK  or  Action — Bcrdex  op  Puoop. 

1.  Denying  a  continaance  for  the  absence 
of  a  witness  who  is  expected  to  be  present  at 
the  next  term,  ia  proper  where  the  deposition  of 
such  witnesi  has  alreadr  been  taken  in  anticipa- 
tion of  her  removal  from  the  state. 

2.  The  granting  of  a  special  jory  Is  correct- 
ly refused  where  the  ap^ucation  Is  made  only 
after  the  denial  of  a  monoo  for  a  contiDaance, 
and  the  case  is  tried  by  a  competent  jury. 

8.  In  an  action  asainst  on  execntor  for  the 
price  of  lomber  eoM  to  decedent,  plaintilfs* 
agent,  who  sold  and  delivered  the  lumber,  is 
competent  to  testify  for  plaintiff  as  to  the  trans- 
action. 

4.  The  harden  of  proof  is  on  him  who  [deads 
the  statute  of  limitation,  so  that  when  one  sues, 
in  August,  1889.  for  lumber  delivered  in  1884, 
and  does  not  allege  in  what  month  it  was  de- 
livered, so  as  to  show  the  action  within  the  five 
years  limitatiMi,  and  d^endant  faUs  to  show  it 
was  ddivered  inior  to  Aagnat,  a  Terdict  for  the 
plaintiff  is  propw. 

Error  to  drcnit  court,  Smyth  county;  Kel- 
]y«  Judge. 

Actira  by  0.  U.  Oibbons  against  the  execu- 
tors of  one  QoodeU.  Plaintiff  had  judgmrat, 
and  defendants  bring 

James  L.  White  and  B.  F.  Buchanan,  for 
plaintiffs  In  error.  A.  M.  Dickenson,  A.  G. 
Pendleton,  and  Wm.  C.  Po^dleton,  fw  de- 
fendant in  error. 

KEITH,  P.  This  was  an  action  of  tres- 
pass on  the  case  in  assumpsit  brought  by  C. 
M.  Gibbons,  for  the  benefit  of  Mary  £.  Kloe- 
ber,  plaintiff,  against  the  executors  of  Good- 
ell,  to  recover  $469.18,  tor  the  price  of  a  cer- 
teln  bill  of  lumber  sold  to  the  defendants' 
testator  in  his  lifetime.  The  plaintiffs  In  er- 
ror, who  were  the  defendants  In  the  court 
l>elow,  In  this  petition  to  this  court  set  out 
several  grounds  of  error,  which  will  be  brief- 
ly noticed. 

First.  That  the  defendant  moved  the  court 
to  continue  the  case  until  a  succeeding  term, 
on  account  of  the  absence  of  a  Miss  Boottae, 
who  had  testified  at  a  former  trial,  but  who 
had  removed  from  the  commonwealth,  the 
defendants  stating  that  they  believed  that  her 
presence  could  be  secured  If  the  continuance 
should  be  granted.   It  appears  that  her  depo- 

1  Benorted  by  F.  8.  Klrkpatrick,  Esq..  of  the 
I^ynchburg  Iwr. 


sitlfHi  had  been  takm  In  anticipation  of  her 
removal  from  the  state,  and  the  court  refused 
to  oontinne  the  eaae  an  account  of  her  ab- 
sence. Motions  for  continuance  are  address- 
ed to  the  fflscretkm  of  the  court,  and  its 
Judgmmt  wlU  not  be  reriewed  unless  it  plain- 
ly appears  that  that  discretion  was  lmi>roper- 
ly  exercised.  Fnxn  the  &cis  stated  in  the 
bUl  of  exertions  we  do  not  see  that  the  dr- 
eult  court  committed  any  urror  in  this  re- 
spect 

The  next  error  assigned  Is  to  tlie  zefuaal  of 
the  court  to  allow  a  Bpedal  jury  at  the  in- 
stance of  the  plaintiffs  in  wror.  It  aeeau 
that  this  request  was  not  made  until  the  mo- 
tion for  a  continuance  bad  beoi  oremUed. 
which  suggests  the  Idea  that  It  was  IntNided 
as  a  substitnte  tor  that  motion.  Howerer 
that  may  be^  Ihia,  too,  is  a  matter  addressed 
to  the  dlscretl<»i  of  the  drcult  coitrtt  and, 
whQe  there  may  be  drcumstanoes  under 
which  a  refusal  to  grant  it  would  constitute 
rerwsible  error,  none  such  a^Mar  In  this  rec- 
ord. The  regtUar  jury  was  sworn  upon  Its 
voir  dir^  and  a  Jnry  free  from  all  eneptloo 
was  secured. 

Anothar  OTor  assigned  ia  to  tlie  ruling  of 
the  court  in  pmnltting  Q.  S.  Smith,  who,  as 
agent  for  the  plaintiff,  sold  and  ddlrered  the 
lumber  to  the  testator  of  the  plaintiff  in  enat, 
to  testify  as  a  witness  on  behalf  of  the  de- 
fendant in  error.  Our  stetut^  found  in  sec- 
tions 8346  and  3348  of  the  Code,  was  never 
designed  to  Impose  any  dlsquallflcatlon  upon 
the  cunpetenqr  of  witnesses  to  testify  which 
did  not  theretofore  exist  It  was  Intended  to 
remore  incompetency  in  certain  cases,  and 
not  to  create  it  in  any  case.  See  R^oldi^ 
Bx'r  T.  Callaway's  BxT.  31  Grat  436.  Under 
the  circumstances  of  this  case,  G.  S.  Smith 
would  have  been  a  conq^etent  witness  at  com- 
mon law,  and  the  circuit  cotut,  Qierefore,  did 
not  err  in  orerrullng  this  objectltxi. 

The  fourth  and  last  assignment  of  error 
preeento  a  question  of  more  dUDcuIty  aud  in- 
terest than  those  which  we  have  considered. 
The  suit  was  brought  to  the  first  Monday  in 
August,  1889,  and  the  account  filed  with  the 
declaration  bears  date  In  1881,  without  des- 
ignating the  day  or  the  month  of  that  year. 
From  the  account  it  appears  that.  In  the 
year  1884,  about  18,000  feet,  or  rathev  more 
than  one-half,  of  the  lumber  sued  for,  was 
sold  and  dellTwed  to  the  testator  of  ^e  de- 
fendants. The  pleas  were  nonassumpsit 
and  nonassumpsit  in  five  years,  ^le  ac- 
count was  proved,  but  the  proof  is  tflmt  as 
to  the  exact  date  of  the  delivery  of  the  lum- 
ber In  the  yeu  1884.  The  jury  found  a  ver- 
dict for  the  defendant  in  error  for  the  wh<^ 
amount  of  her  demand,  and  the  plalntiflb  in 
error  moved  for  a  new  trial  upon  the  ground 
that  there  was  no  proof  tliat  the  caoee  of 
action  arose  as  to  the  18,000  feet  ot  lumber 
within  five  years  next  preceding  the  Insti- 
tution of  the  suit  This  brings  us  to  Uie 
consideration  of  a  proposition  which.  It  Is 
believed,  has  not  been  decided  In  this  coort: 
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Upon  wliom  does  the  buMeD  of  proof  rest 
19011  the  plea  of  the  statnte  of  limitations? 
In  Wilkinson  t.  BMowaj,  7  Ij^gtx,  at  page 
288,  Judge  Carr,  referring  to  tbe  statute  of 
limitations,  sars:  "It  twtaoores  the  pleads 
of  the  statute  to  make  out  a  case  to  wlilcb  it 
clearly  applies.*'  This  was,  perhaps,  an  oh- 
Ittt-  dictum;  but  a  dictum  from  a  source  bo 
disdngniahed  is  entitled  to  great  considera- 
tion at  our  hands.  In  Lewis  t.  Mason's 
Adm'r,  S4  Va.  731, 10  S.  B.  529,  Judge  Faunt- 
4er07  re-enforces  this  ejqpresMon  of  opinion 
by  adopting  it  In  that  case,  where  also  it 
may  be  said  not  to  hare  been  necessary  to 
the  decision  of  the  controTorsy  there  ccmsld- 
ered.  It  iE,  however,  embodied  in  tibe  sylla^ 
bos  of  the  reporter;  and  it  is  dted  with  ap- 
proval by  Barton  la  his  Iaw  Practice  (vol- 
ume 1,  p.  88).  4  Minor,  Inst  (Bd.  iSlf^  pt 
1.  p.  652,  In  enumerating  pleas  wtiltai  con- 
fess and  avoid  the  xdalntifT's  otse,  gives,  by 
Avay  of  Ulnstration,  jtayment;  set-off;  Qie* 
clal  plea  in  the  nature  of  a  plea  of  aet^i 
statute  <a  limitations;  release;  accord  and 
satisfaction;  gaming;  usury;  intency;  cover* 
ture  of  a  female  at  tiie  time  of  the  contract 
And  in  discussing  tbe  plea  of  statDte  of  Itan- 
itatlons,  at  page  687,  the  author  says  that 
ibe  plea  of  statute  of  UmitatlonB  Is  one  of 
the  few  defenses  which  cannot  be  ^ven  in 
evldmce  under  the  genend  Issue  of  nil  debet 
and  nonasBumiMit  It  must  always  be  plead- 
ed Bpedally  by  the  defendant;  and,  at  Oie 
foot  of  the  same  pag^  he  s^n:  '^Is  plea 
being  -my  of  confession  and  avoldauce, 
it,  of  course,  admits  the  cause  of  action  stat- 
ed in  the  declaration  to  have  been  originally 
(Valld,"— (dtlng  Brockeubrough  v.  Hackly,  6 
Gall,  51.  StaAey  tm  Bvidence  and  Oreen- 
leaf  on  Bvidence  state  the  law  to  be  that 
the  burden  of  proof  Is  upon  ttie  plalntlfl  to 
show  both  a  cause  of  action  and  the  suing 
out  of  process  within  the  period  mentioned 
in  the  statute.  Oreenl.  Bv.  |  481.  In  the 
note  to  that  section,  however.  It  Is  stated 
that  "probably  the  better  rule  is  to  regard 
the  statute  as  a  defense  which  must  be  set 
up  by  plea,  and  that  the  burden  of  proof 
Is  on  the  defendant  to  establish  this  plea." 
This  he  may,  of  course,  do  by  using  the 
allegations  of  the  complaint  as  admissions  of 
tbe  plaintiff;  and  the  burden  of  the  evidence 
will  then  be  shifted,  to  show  some  excep- 
tion." For  the  law  as  stated  In  this  note, 
many  decisions  from  courts  of  the  highest 
respectability areclted.  Inl3Am.&Bng.  Enc. 
I«w,  p.  771,  it  is  said  there  Is  a  great  con- 
flict of  authority  upon  this  point,  and  many 
decisions  are  given  in  support  of  both  views 
of  the  subject  It  Is  believed  that  In  this 
state  the  practice  has  been  almost  uniform- 
ly to  hold  the  burden  of  proof  as  resting 
upon  the  party  relying  upon  the  statute. 
If  the  burden  be  upon  the  plaintiff  to  show 
both  a  cause  of  action  and  the  time  when 
it  accrued.  It  Is  difficult  to  perceive  why  the 
defense  of  the  statute  of  limitations  could 
not  be  made  under  the  general  Issue  of  nil 


debet  or  of  nonassumpslt  If  It  be  a  plea  by 
way  of  confession  and  avoidance,  and  If  It 
be  necessary  that  It  should  be  pleaded  spe- 
cially by  him  who  relies  upon  It  then  the 
conduslon.  as  stated  by  Judge  Carr,  vrould 
seem  to  follow,  necessaiily,  "that  it  be- 
hooves the  pleader  of  the  statute  to  make 
out  a  case  to  which  it  cleariy  applies."  See 
Wilkinson  v.  HoUoway.  7  Leigh.  288.  We 
think,  therefore,  that  the  court  did  not  err 
in  refusing,  upon  this  ground,  to  set  aside 
the  verdict  of  the  jury.  Upon  the  whole 
cas^  we  are  of  <^inion  that  there  was  no 
error  committed  by  the  circuit  court;  that 
the  proof  was  sufB<dent  to  warrant  the  ver^ 
diet  of  tbe  Jury;  that  the  instructitms  given 
were  right  and  proper;  and  that  the  judg* 
ment  of  the  circuit  court  must  be  affirmed. 

{91  V«.  6CU 

NOAFOLE  &  W.  R.  00.  V.  JOHNSON.! 
^iweme  Court  of  Appeals  of  '^Higlnla.  July 

11,  1896.) 

EiLLiNO  Stock— Faildkb  to  Fbnci. 

Where  a  railroad  nma  through  inclosed 
land,  and  fails  to  fence  its  track,  as  required  by 
Code  1887,  f  1258,  the  proprietor  of  the  land 
may  recover  for  the  loss  of  bis  stock,  althotisrh 
the  companr  was  guilty  of  no  negligence  in  rnn- 
ning  its  trains,  as  section  1261  renders  the  00m- 

Snv  liaUe  IrrBspective  of  other  n^il^Mice  than 
ilmg  to  fence  as  reatdred. 

Error  to  circuit  court,  Waablngton  coim^; 
K^ly,  Judge. 

The  Norfolk  ft  Western  Railroad  Company 
brings  error  to  a  judgment  In  favor  of  John 
H.  Johnson.  Affirmed. 

Fnlkerstm,  Page  &  Hurt  for  plalntlfl  in 
error.   Daniel  Trigg,  fOr  defendant  In  ernnr. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  the  careless  and  neg- 
ligent killing  of  a  valuable  colt  the  property 
of  the  plaintiff,  by  the  defendant  company. 

The  evidence  certified  shows  that  the  colt 
mentioned  In  the  declaration  was  the  prop- 
erty of  the  phiintiff,  and  that  it  was  killed 
by  being  struck  by  the  locomotive  of  a  train 
upon  the  road  of  the  defendant  company; 
that  at  the  place  where  tne  animal  was 
struck  and  killed  the  road  of  the  defendant 
passes  through  the  inclosed  lands  of  the 
plaintiff;  that  the  roadbed  of  the  defendant 
company  was  not  fenced  at  this  point;  that 
there  was  at  said  point  no  cut  or  embank- 
ment with  sides  sufficiently  steep  to  prevent 
the  passage  of  stock;  and  that  the, place  is 
not  in  an  incorporated  town  or  city,  or  in  an 
unincorporated  town.  The  proof  also  shows 
that  the  animal  In  question  was  a  very  fine 
thoroughbred  mare,  fully  worth  $500,  the 
sum  for  which  the  Jury  rendered  a  verdict 
The  evidence  further  shows  that  the  animal 
was  not  killed  by  the  n^ligence  of  the  de- 
fendant company  in  the  management  and 
running  of  Its  train. 

1  Reported  by  F.  8.  Kirkpa trick,  Esq.,  vt  the 
I^nchonrg  bar. 
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The  only  qnestlon  presented  tor  consldera* 
tion  in  this  case  Is  raised  hj  the  tollowlng 
lostnictlon  offered  hj  the  plaintiff  In  error 
aad  refused  by  the  court: 

"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  colt  In 
quesUon  was  killed  by  an  unavoidable  acci- 
dent and  that  the  defendant  could  not,  by 
the  exercise  of  ordinary  c&re  in  running  the 
train  In  question,  taaTe  avoided  the  acci- 
dent, then  the  Jury  should  find  for  the  de* 
fendant." 

This  Instruction  Ignore  entirely  the  negli- 
gence of  the  company  In  having  disregarded 
the  express  mandate  of  the  law  that  it 
should  cause  to  be  erected  along  its  line  and 
on  both  ^des  of  its  roadbed,  through  all  In- 
closed lands  or  lots,  lawful  fences,  and  as- 
sumes that,  notwithstanding  Its  default  In 
this  regard,  the  plaintiff  is  not  entitled  to 
recover  if  the  company  has  been  gulUy  of 
no  negligence  in  the  mere  running  of  Its 
train.  The  instruction  was  properly  re- 
fused. Section  1261  of  the  Code,  which  pro- 
vides that  "in  any  action  or  suit  against  a 
railroad  company  tor  an  injury  to  any  prop- 
erty, on  any  part  of  Its  track  not  endoaed 
according  to  the  provisions  of  this  chaptw. 
It  shall  not  be  necessary  tor  the  claimant  to 
show  that  the  Injury  was  caused  by  the 
negllgrace  of  the  company,  Its  employees, 
agents,  or  servants,"  must  be  interpreted  in 
the  light  of  other  sections  In  chapter  52  of 
the  Code  of  18S7,  from  which  it  Is  taken.  As 
we  have  already  seen,  section  1258  Is  an 
express  requirement  of  the  law  that  the  rail- 
road company  shall  fence  Its  roadbed  on 
both  sides  with  a  lawful  fence.  There  are 
certain  exceptions  to  this  positive  mandate 
set  forth  in  the  chapter  referred  to.  They 
do  not,  however,  affect  this  case. 

The  rec«it  case  of  McGavock's  Adm'r  v. 
Norfolk  &  W.  B.  Cow.  90  Va.  607.  18  S.  E. 
900,  was  a  much  stronger  case  in  favor  of 
the  railroad  company  than  the  one  at  bar. 
This  court  has  In  that  case  Interpreted  the 
law  here  called  In  qnestlon,  and  has  con- 
strued It  adversely  to  the  plaintiff  In  error; 
holding  that  the  failure  of  the  company  to 
erect  a  lawful  fence,  as  required  by  the  stat- 
ute, makes  It  amenable  to  the  law,  and  lia- 
ble to  respond  In  damages  for  the  Injury  to 
or  killing  of  stock. 

The  case  at  bar  is  controlled  by  McGav- 
ock's Adm'r  V.  Norfolk  &  W.  B.  Co.,  Just 
referred^  to,  and  the  judgment  of  the  circuit 
court  miut  thwefore  be  affirmed. 

(n  Va.  6H) 

McKINNET  V.  PEERS,  Oerk-i 
(Supreme  Court  of  Appeals  of  Viri^nia.  July 
11,  1805.) 

OAKVASsnio  Election— FowBU  ov  Couktt 

Board. 

1.  When  the  result  of  an  election  has  tieen 
nscertaiDed  from  the  returns,  and  has  been  slgn- 


1  Iteported  by  F.  S.  Kirl^patrick.  Esq.,  of  the 
Lynchburg  bar. 


ed  hy  the  commissioners,  attested  by  the  derk. 
and  annexed  to  an  abstract  of  the  votes  cast,  the 
duties  of  the  board  cease,  and  they  cannot  re- 
convene and  reconsider  the  vote. 

2.  Under  Code  1887.  SS  133-137,  the  board 
of  commissionera  must  ascertain  the  result  of 
an  election  from  the  face  of  the  returns  where 
they  are  in  due  form.  and.  if  not  in  due  form, 
summon  the  judges  and  clerks  of  election  to 
amend  the  retams,  and  from  the  amended  re- 
turns to  ascertain  the  result. 

3^  The  caovassii^  board  has  no  power  to 
throw  out  a  precinct  for  Irregularities  of  any 
sort 

Original  action  In  mandamus  by  D.  W.  Mc- 
Klnney  against  George  T.  Peere,  clerk  of 
Ap[>omattox  county  court,  requiring  the  lat- 
ter to  Issue  to  the  former  a  certificate  of  elec- 
tion as  Justice  of  the  peac&  Judgment  for 
plaintiff. 

J.  Singleton  Diggs.  for  petitioner.  JobD 
W.  DauH  Blackford,  Horsley  &  Blackford, 
and  H.  D.  Blood,  for  respondent. 

PER  CURIAM.  The  court  Is  of  opinion 
that  it  Is  the  duty  of  the  commissioners  of 
election,  under  section  133  of  the  Code,  to 
meet  at  the  clerk's  office  of  the  county  or 
corporation  In  which  they  are  appointed,  on 
the  second  day  (Sunday  excepted)  after  any 
election  held  therein,  and  proceed  to  open  the 
several  returns  which  shall  have  been  made 
at  that  office,  and  from  the  returns  to  ascer- 
tain the  persons  who  have  received  the  great- 
est number  of  votes  for  the  several  offices  to 
be  filled  at  the  said  election.  The  result  so 
ascertatoed.is  to  be  reduced  to  writing,  ano 
signed  by  the  commissioners  present,  or  a 
majority  of  them,  and  attested  by  the  clerk 
of  the  county,  who  Is  ex  officio  clerk  of  the 
board  of  commissioners  of  election,  and  shall 
be  annexed  to  an  abstract  of  the  votes  cast 
at  such  election.  No  other  duties  are  Impos- 
ed upon  the  board  of  commissioners  of  elec- 
tion by  section  133.  Section  134  provides 
how  irregularities  In  returns  may  be  correct- 
ed; section  136  declares  that  the  person  hav- 
ing the  highest  number  of  votes  for  any  office 
shall  be  deemed  to  have  been  elected  to  such 
office,  and  shall  receive  the  certificate  of 
election;  section  136  provides  how  the  clerk 
shall  make  out  abstracts  of  the  votes  cast 
for  each  officer  chosen,  when  the  commission- 
ers have  performed  the  duties  Imposed  upon 
them  by  the  sections  referred  to;  and.  finally, 
section  137  directs  that  the  cio'k  shall  make 
out,  in  pursuance  of  the  determination  of  the 
commissioners,  a  certificate  of  election  for 
each  of  the  persons  having  the  highest  num- 
ber of  votes  for  county,  corporation,  or  dis- 
trict office,  and  d^ver  the  same  to  tlw  perstm 
elected,  upon  iris  making  application  therefor. 

In  the  case  before  us.  it  appears  from  the 
petition  of  McKlnney,  and  the  answer  filed 
by  Peers,  the  derk,  that  tiie  commissioners 
of  election  met  as  directed  by  section  183; 
that  from  the  face  of  the  returns  the  petition- 
er had  received,  as  candidate  for  the  <^ce  of 
justice  of  the  peace  in  the  Southslde  magis- 
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tKdal  district  of  Appomattox  county,  247 
rotes,  being  tbe  greatest  vote  cast  for  any 
OD^  for  that  office  at  that  election.  It  appears 
that  this  result  was  ascertained  In  th«  mode 
prescribed  by  law;  that  It  was  reduced  to 
writing,  and  signed  by  all  of  the  commisslon- 
ere  present,  to  wit,  O'Brien,  Owen,  Agee,  and 
Wortey,  present  and  acting;  that  It  was  at- 
tested by  the  clerk,  and  annexed  to  the  ab- 
stract of  votes  cast  at  the  electioVi  as  re- 
quired by  section  136.  All  these  things  were 
dme  in  the  places  at  the  time,  and  in  the 
manner  prescribed  by  law.  The  eccunts- 
sioners  then  left  the  clerk's  office,  and  pres- 
ently thereafter  returned  and  underto(^  to 
reconsider  their  action.  They  reconvened  and 
adjourned  over  until  the  following  Monday, 
upon  which  day  they  again  assembled,  and 
threw  out  the  vote  cast  at  Spout  Spring  pre- 
cinct, and  ascertained  that  J.  T.  Lee,  J.  R, 
Hill,  and  T.  W.  anith,  who  had  received,  re- 
spectively, 121,  111,  and  127  votes,  were  duly 
elected  and  entitled  to  the  certificates  of  elec- 
tion In  the  room  and  stead  of  William  A. 
Durham,  D.  W.  McKlnney,  and  C.  W.  Block- 
ston,  who  had  received  respectively  193  votes, 
247  votes,  and  210  votes,  as  ascertained  at 
the  session  of  the  board  held  upon  the  pre- 
ceding Saturday;  and  then  proceeded  to  Issue 
certificates  of  election  to  the  persons  thus 
ascertained  to  have  received  the  highest  num- 
ber of  votes  cast 

We  are  of  opinion  that,  upon  the  facts,  the 
law  is  plainly  with  the  petitioner. 

1.  When  the  result  of  the  election  had  been 
ascertained  from  the  returns,  and  tiad  been 
signed  by  the  commissioners,  and  attested 
by  the  clerk,  and  had  been  annexed  to  the 
abstract  of  votes  cast,  the  duties  of  the  board 
ceased  and  determined. 

2.  That  the  duties  of  the  board,  under  the 
law,  are  to  ascertain  the  result  from  the  face 
of  the  returns,  where  the  returns  are  In  due 
form,  and  to  cause  any  Irregularities  in  the 
making  out  and  authentication  of  the  returns 
to  be  corrected  by  those  upon  whom  the  law 
Imposes  that  duty;  and  to  tills  end  they  are 
required  to  summon  the  Judges  and  clerks  of 
election  of  the  particiilar  precinct  at  which 
the  supposed  irregularity  occurred  to  appear 
at  the  courthouse  upon  a  day  named,  not 
more  than  five  days  from  the  date  of  the 
summons,  for  the  purpose  of  amending  the 
returns,  and  upon  the  returns  as  amended 
they  are  required  to  complete  a  canvass  of 
votes  provided  for  In  section  133. 

3.  That  the  Iraard  is  clothed  by  law  with 
no  other  function  or  duty,  and  the  attempt 
to  throw  out  a  precinct  was  a  plain  usurpa- 
tion of  auth<wlty  upon  its  part.  The  certifi- 
cate should  have  be^  awarded  to  the  peti- 
tioner, leaving  the  opposing  candidate  to  con- 
test the  Section  before  the  courts  In  the 
mode  prescribed  by  law. 

For  these  reasons,  we  think  the  writ  of 
mandamus  should  issue  as  prayed  for,  com- 
manding George  T.  Peers,  clerk  as  aforesaid, 
to  Issue  to  tbe  petitioner  a  certificate  of  hla 


election  as  Justice  of  the  peace*  for  the  South- 
side  magisterial  district  of  AppomattOL  coun- 
ty. 


(91  Va.  813) 

NICHOLAS  V.  COMMONWBALTH.1 

(Supreme  Court  of  Appeals  of  Vii^ia.  July 
18,  1895.) 

Cbiminu.  Law  —  AFFiuHiLMos  or  ConvicnoN  — 
Fixing  Dat  fob  Exbcutios— Withdkawal 

OF  COORT'B  JURISDICIlOir— EFFBCT. 

The  petitioner  waa  convicted  of  murder 
in  the  first  degree,  and  sentenced  by  the  circuit 
court  of  Henrico  county  to  be  hanged.  This 
judgment  was  affirmed  by  the  snpreme  court, 
but  the  day  originally  fixed  f<Mr  the  execution 
had  passed,  and  the  legislature  in  tbe  meantime 
had  divested  said  circuit  court  of  <»iglnal  juris- 
diction in  criminai  cases.  Bdd,  that  the  cir- 
cuit court  nevertheless  could  appoint  another 
day  for  the  execution,  in  order  to  carry  out 
the  judgment  rendered  while  It  had  jurisdiction. 

Enw  to  circuit  court,  Henrico  county. 

One  Nicholas  was  convicted  of  murder,  and 
tbe  day  for  his  execution  was  fixed,  and  he 
petitions  for  a  writ  of  error.  Writ  dented. 

D.  O.  Hlchardsou  and  Smith  &  Moncnre^ 
tor  plaintiff  In  &rov.  B.  Taylor  Ucott,  Atty. 
(Sen.,  0.  B.  Sands,  and  Qeo.  D.  Carter,  tor 
the  Gommonwealtb. 

PER  CDBIAM.  Tbe  BOle  ground  of  the 
petition  for  a  writ  of  «Tor  In  this  case  re- 
lates to  the  right  of  the  circuit  court  of  Hen- 
rico comity  to  fix  another  day  fbr  the  ex- 
ecution of  the  Judgment  of  death  pronounced 
against  the  petitioner  on  December  21,  1893. 

The  petitioner  was  indicted  in  the  county 
court  of  the  said  county  for  murder,  and  up- 
on his  election,  agreeably  to  me  statute  then 
in  force,  was  tried  In  the  said  circuit  court 
Upon  ills  trial,  he  was  found  by  the  Jury 
guilty  of  murder  of  the  first  degree.  The 
court  pronounced  the  Judgment  of  death  on 
the  verdict,  according  to  law,  and  fixed  a  day 
for  the  execution  of  the  Judgment  by  the 
sheriff.  A  writ  of  error  waa  tbereapon  ob- 
tained by  the  petitioner  from  this  court, 
which,  after  hearing  and  duly  considering 
the  arguments  of  counsel,  and  finding  no 
error  In  the  said  judgment,  on  March  21, 
1895,  affirmed  It  21 S.  E.  364.  The  day  orig- 
inally fixed  by  the  circuit  court  for  this  ex- 
ecution had  then  passed,  and  the  legislature 
in.  the  meantime,  on  February  12,  1894,  had 
so  amended  tbe  statute  undqr  wUch  be  was 
tried  in  the  circuit  court  as  to  divest  it  of  all 
original  Jurisdiction  to  try  criminal  cases. 
The  circuit  court,  after  the  affirmance  of  its 
Judgment  by  this  court,  caused  the  petitioner 
to  be  again  brought  before  it  and  thereupon 
appointed  another  day  for  the  execution  by 
the  sheriff  of  the  Judgment  of  death  orig- 
inally pronounced  against  the  petltlMiet.  The 
Judgment  against  him  was  pronounced  prior 
to  the  repeal  of  the  statute,  and  while  tbe 

1  Reported  by  F,  S.  Kirkpatrick,  Esq.,  of  the 
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circuit  court  was  In  the  exercise  of  Its  law- 
ful Jurisdiction.  The  Judgment  stlU  stands 
against  him  In  full  force  and  effect.  Its 
yalidlty  and  effect  has  never  been  impaired 
for  a  moment  since  It  was  pronounced.  It 
can  now  be  in  nowise  reversed  or  annulled. 
It  onl7  remains  to  be  executed.  Though  a 
court  which  rend^^d  a  judgment  may  be 
afterwards  shorn  of  its  Jurisdiction  to  try 
in  the  future  like  cases  In  which  the  particu- 
lar Judgment  was  entered,  there  neverthe- 
less remains  In  the  court,  from  Us  very  na- 
ture, the  Inherent  right,  In  both  civil  and 
criminal  eases,  to  cause  to  be  executed  such 
Judgments  as  were  rendered  by  It  while 
clothed  with  the  Jurisdiction  to  do  so.  The 
circuit  court  of  Henrico  county  could  not  dis- 
turb the  Judgment  in  the  case  of  the  peti- 
tioner. It  could  not  add  to  or  talce  from  It 
one  lota.  It  Is  forever  final.  The  court  did 
not  attempt  to  pronounce  a  further  Judg- 
ment, but  only  to  fix  a  day  wh^  the  Judg- 
ment already  existing  should  be  executed. 
This  was  not  a  Judicial  act,  and  Inv(dved 
the  exercise  of  no  Judicial  power.  It  was 
merely  a  ministerial  duty.  There  would  be 
a  strange  lack  of  vitality  In  a  court  if  It 
could  not  cause  to  be  enforced  by  execution 
a  valid  and  live  Judgment  which  it  had  ren- 
dered, although  it  had  been  since  divested 
of  the  Jurisdiction  to  render  Judgment  in  like 
cases.  The  petitioner,  by  virtue  of  a  valid 
and  final  Judgment  rendered  according  to 
the  laws  of  the  state,  is  under  the  condemna- 
tion of  death,  which  sentence  It  Is  within 
the  power  of  the  court  that  rendered  It  to  do 
whatever  Is  necessary  for  its  execution.  A 
somewhat  similar  case  arose  in  the  state  of 
South  Carolina.  The  accused  was  convicted 
of  an  offense,  and  the  sentence  of  death  pro- 
nounced against  blm.  The  day  of  hia  execu- 
tion was  fixed  by  the  court,  but  the  governor 
pardoned  him  upon  condition,  among  other 
things,  that  he  leave  the  state,  never  to  re- 
turn. He  was  discharged  from  prison,  but 
neglected  to  leave  the  state.  He  was  subse- 
quently arrested  for  this  violation  of  his  par- 
don, and  brought  before  the  court  In  order 
that  It  might  appoint  another  day  for  the 
execution  of  the  original  Judgment  against 
him,  the  day  originally  appointed  for  his  ex- 
ecution having  then  passed  by.  In  the 
meantime  the  legislature  had  r^ealed  the 
penalty  of  death,  and  substituted  a  milder 
punishment  for  the  offense  of  which  he  had 
been  convicted.*  The  like  argument  was 
used  in  that  cose  as  Is  urged  in  the  petltlo 
before  us,  that,  the  statute  having  been  re- 
pealed, the  court  was  jKvwerless  to  act  In  the 
matter.  The  circuit  court  refused  to  fix  an- 
other day  for  the  execution  of  the  prisoner, 
and  ordered  his  discharge,  but,  on  appeal  to 
the  court  of  appeals  of  that  state,  It  held 
that  the  circuit  court  had  the  power  to  fix 
another  time  when  the  Judgment  should  be 
executed,  and  reversed  the  action  of  the  cir- 
cuit court  State  v.  Addlngton,  2  Bailey, 
516.  See,  also.  State  t.  Kitchens.  2  HIU  (S. 


a)  276;   and  the  opIui<m  ot  Chief  Juuttloe 
Marshall  In  Yeaton  v.  U.  8.,  5  Crancli,  281. 
Tbe  wilt  of  error  mwt  be  denied. 


PBTTTJOHN  et  al.  t.  BURSON  eb  aLf 

(Snpieme  Court  o(  Appeals  ot  Virilnla.  Jvij 
IS,  18850 

Bill  ik  Bquitt— Ambndhbiit. 

AetHupIalDant  is  not  at  liberty  to  abandon 
the  entire  sue  made  by  his  bill,  and  make  a 
new  and  different  case  \7  way  of  amendm«it» 
with  new  pertiea  plaintiff  and  defendanL 

Appeal  from  corporation  court  of  city  ot 
Bristol;  Rhea,  JudgeL 

BUI  by  <aie  PettyJ(din  and  oth«8  against 
Z.  L.  Burson  and  others.  Decree  for  defrad- 
ants,  and  complainants  appeaL  Afflnned. 

HamlltfHi  A  Sutherland,  for  appellants. 
John  O.  Bnrson  and  Folkerson,  Pate  ft  Hmt, 
for  app^eea 

KEITH,  P.  Pettyjohn,  Holley,  Barnes, 
and  Dunn  filed  a  bill  In  the  corporation  court 
of  the  city  of  Bristol,  allying  that  they  sued 
for  themselves  and  others,  partners  dctog 
business  unier  the  firm  name  of  the  Bristol 
Joint-Stock  Tobacco  Warehouse  Company, 
who  Bliall  come. in  and  contribute  to  the  cost 
of  this  suit  It  appears  that  the  parties 
named  as  plaintiffs,  acting  as  a  committee 
for  the  partnership,  purchased  of  Z.  L.  Bur- 
son,  also  a  member  of  the  firm,  a  lot  of 
ground  in  the  city  of  Bristcd,  on  the  IStli 
day  of  June.  1877,  for  the  sum  of  $1,200, 
made  certain  payments  thereon,  and,  being 
unable  to  complete  the  purchase,  Burson 
brought  a  suit  in  chancery  against  an  incor- 
porated company  known  as  the  Planters*  To- 
bacco Warehouse  Company  of  Bristol,  In 
1881,  In  which  such  proceedings  were  had 
that  a  special  comndsdoner  was  appointed, 
who  reconveyed  the  lot  In  question  to  Bur^ 
son.  The  blU  alleges  that  this  suit  was  Insti- 
tuted vrithout  the  knowledge  of  the  plalntifl; 
that  the  property  belonged  to  the  partnership 
above  named,  and  not  to  the  Incori>orated 
company;  and  that  neither  the  partnership 
nor  the  Individual  members  had  any  notice 
or  knowledge' the  snit;  and  that  the  pro- 
ceedings therein  constitute  a  fraud  upon 
their  rights,  and  are,  as  to  them,  null  and 
void.  They  pray  for  a  specific  performance 
of  the  contract  of  sale,  and  an  account  of 
rents,  and  for  general  relief.  To  this  bill 
there  was  a  demurrer,  which  demurrer  was 
sustained,  with  leave  to  the  plalntltb  to  file 
an  amended  bill.  An  amaided  bill  was  filed, 
which  makes  new  parties  plaintiff  and  de- 
fendant. It  alleges  new  matter,  prays  tor 
a  settlement  of  partnership  accounts,  and 
altogether  makes  a  wholly  new  case.  Tv 
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tUB  bill  as  amended  defendant  Barson  de- 
murred, and  tbe  court  sostaloed  the  demur- 
rer, and  dismissed  the  bill.  Tbe  appellants 
at  anoth»'  day  asked  leave  to  amend  tbelr 
amended  bill,  but,  it  appearing  that  the  leave 
to  amend  was  not  asked  for  tbe  purpose  of 
bringing  in  new  parties,  but  to  allege  new 
matter,  It  was  ordered  and  decreed  that  tbe 
moticm  be  overruled.  Tbe  cause  was  then 
stricken  from  the  docket,  and  tbe  plaintiffs 
in  the  court  below  appealed. 

They  assign  as  err^s  tbe  refusal  of  the 
court  to  allow  petitioners  again  to  amend 
their  bill,  and  the  dismissal  of  Mil  upon  de- 
mnrrer.  The  first  bill  was  wholly  insnffl- 
cient  In  law  to  entitle  the  parties  named  as 
plaintiffs  to  the  relief  asked  for,  and  tbe 
court  was  clearly  right  in  sustaining  the 
demurrer,  nor  is  tbis  action  ot  the  court  al- 
leged to  be  erroneous.  Upon  the  coming  in 
of  the  amended  bill,  defendants  demurred, 
because  (as  we  have  seen  in  tbe  statement 
of  facts)  the  effort  in  that  bill  was  under 
cover  of  an  am^dment  to  Institute  an  en- 
tirely new  suit,— a  suit  with  new  parties 
plaintlft  and  defendant,  a  new  suit  as  to  its 
recital  of  fact,  and  as  to  the  relief  sought. 
Presnmably  the  conrt  below  sustained  the 
demurrer  upon  this  ground,  and  the  eases 
cited  by  counsel  for  appellees  furnish  abun- 
dant authority  for  its  action.  Chancery 
pleading  and  practice  have,  it  Is  true,  been 
greatly  relaxed,  and  nowhere  have  courts 
been  more  liberal  in  allowing  amendments 
to  bills  of  complaint  than  In  Virginia,  and  in 
Virginia  no  case  baa  gone  further  In  tbat  di- 
rectkA  than  that  of  Btfton  t.  Apperson, 
ported  in  26  Grat  207;  bat  «ren  In  that  case 
the  conrt  says  that  the  complainant  wlU  not 
be  permitted  to  abandon  the  entire  case  made 
by  the  original  Ull,  end  make  a  new  and 
dlflferent  case  by  the  amendm»it  Without 
Intending  to  question  the  authority  of  B^ton 
T.  Apperson,  which  Is  not  at  all  In  conflict 
with  the  decree  r«idered  by  the  corporation 
court  of  the  city  of  Bristol  In  this  case,  we 
may  refer  with  approval  to  the  opinion  of 
the  supreme  court  of  the  United  States  in 
ShlddB  T.  Barrow,  il7  How.  130,  wh«e  tbe 
law  upon  this  subject  is  stated  in  an  emi- 
nently clear  and  satisfactory  manner.  Mr. 
Justice  Curtis,  delivering  the  opinion  of  the 
conrt,  says:  "Amendments  can  only  be  al- 
lowed when  the  bill  is  defective  In  proper 
parties,  in  Its  prayer  for  relief,  or  In  the 
omission  or  mistalte  of  some  fact  or  circum- 
stance connected  with  tbe  substance  of  the 
case,  but  not  forming  the  substance  Itself, 
or  for  putting  In  issue  new  matter  to  meet 
allegations  in  the  answer;"  "but  tbe  com- 
plainant la  not  at  liberty  to  abandon  the  en- 
tire case  nude  by  his  bill,  and  make  a  new 
and  different  case  hy  way  of  amendment 
Under  the  privilege  of  amending  a  bill,  a 
party  Is  not  to  be  permitted  to  make  a  new 
bilL*'  V7e  are  ot  opinion  that  there  Is  no 
error  in  the  decree  complained  of.  and  It 
most  be  affirmed. 


(U.  Vs.  6tt> 

STUART  T.  PENNIS.1 
(Sapiwne  Court  of  Appeals  of  Tli^nla.  July 

18,  1895.) 

Oaowive  Tasss— Intibest  ia  Lahd— Sraciric 

Pbrpurhanox. 

1.  A  contract  for  the  sale  of  growiog  trees 
Is  a  contract  for  the  Bale  of  an  interest  in  land, 
and  1b  to  be  so  treated. 

2.  Equi^  will  not,  in  general,  decree  the 
spedfic  performance  of  contracts  relating  to 
chattels,  but  will  do  so  where  the  remedy  at 
law  is  inadequate. 

Appeal  from  circuit  conr^  BoBSdl  county; 
Sheffey,  Judge. 

Bill  by  one  Stuart  against  one  Pennis.  A 
demurrer  to  the  bill  was  sustained,  and  com- 
plainant appeals.  Reversed. 

J.  J.  Stuart  and  Wm.  SL  Boms,  for  appel- 
lant H.  A.  Routh,  W.  W.  mrd,  and  J.  O, 
Gent,  for  appellee. 

B.IBLY,  J.  This  was  a  suit  in  equity  to 
compel  the  specific  performance  of  a  con- 
tract In  writing  for  the  sale  of  growing  tim- 
ber trees.  Upon  a  demurrer  to  tbe  bill.  It 
was  dismissed  by  the  court. 

There  was,  and  could  be,  no  objection 
urged  against  the  rdlef  sought  growing  out 
of  any  Indeflnlteness  as  to  tbe  terms  ot  the 
contract  <»*  as  to  its  subject-matter.  The 
defense  of  the  app^lee  was  that  the  subject 
of  the  contract  was  personal  property,  and 
not  an  Interest  In  real  estate;  and  being 
personal  property,  and  there  also  being  an 
adequate  remedy  at  law  for  tbe  breach  of 
tbe  contract  a  court  of  equity  would  not 
specifically  enforce  it  On  the  other  hand, 
counsel  for  the  appellant  claimed  that  stand- 
ing trees  so  pertain  to  the  soli  tbat  a  ooa- 
tract  for  their  sale  Is,  In  law,  a  sale  of  an  in- 
terest in  land,  and  that  under  the  general 
rule  that  a  court  of  equity  will  always  en- 
force, In  a  proper  case,  the  specific  perf<»in- 
ance  of  a  contract  for  tbe  sale  of  land  (2 
Minor.  Inst  867;  Pom.  Spec.  Perf.  {  10).  such 
relief  should  have  been  granted  in  this  case. 
We  have  been  cited  by  counsel  to  no  deci- 
sion of  this  court  on  this  subject  and  are 
ourselves  aware  of  none.  Our  attention  was 
called  to  the  case  of  McCoy  v.  Herbert  9 
Leigh,  548,  but  an  examination  of  It  shows 
tbat  the  question  in  controversy  h«e  was  not 
there  raised  or  decided.  The  sole  questiou 
there  was  as  to  the  validity  an  assign- 
ment of  a  contract  ot  nle  of  certain  trees 
standing  In  the  woods,  which  had  been 
bought  for  ship  timber,  and  not  whether  the 
subject  of  the  contract  was  an  Interest  in 
land  or  chattels.  There  Is  scarcely  any  other 
subject  upon  which  there  is  so  great  diver- 
sity of  judicial  decision.  Whenever  required 
to  pronounce  upon  a  contract  for  their  sale, 
courts  have  seemed  uncertain  as  to  whether 
standing  or  growing  trees  should  be  classed 
as  teal  w  personal  pr<H>erty.  Not  <mly  have 
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the  eourts  of  different  Jurisdictions  decided 
differently,  but  the  decisions  of  the  same 
conrt  within  the  some  jurisdiction  have  not 
always  heea  uniform.  Particularly  has  this 
been  the  case  with  the  courts  of  England, 
and  their  latest  declaration  on  this  question 
(Marshall  t.  Green,  1  O.  P.  Dir.  35)  has  not 
escaped  criticism  from  very  high  authority. 
Hlrth  T.  Graham,  50  Ohio  St  57,  33  N.  E. 
90;  Benj.  Sales  (Ed.  1892)  i  126,  and  article 
by  Prof.  Washbnra  (the  learned  author  of 
the  Work  on  Keel  Property)  published  in  the 
Albany  Law  Journal,  and  to  be  found  in  the 
note  to  the  case  of  Pumer  t.  Plercy,  17  Am. 
Hep.  505.  The  decisions  of  the  highest 
courts  in  the  several  states  of  the  Union 
have  also  been  greatly  at  variance  with  re- 
spect to  this  subject.  It  will  be  found,  how- 
ever, upon  an  examination  of  them,  that  the 
weight  of  authority  preponderates  in  favor 
of  the  view  that  a  contract  for  the  sale  oi 
growing  trees  Is  a  contract  for  the  sale  of 
an  interest  in  land,  and  is  to  be  bo  treated. 
Ilirth  T.  Graham,  supra;  Owens  v.  Lewis, 
46  Ind.  488;  Green  v.  Armstrong,  1  Denio, 
650;  Slocum  v.  Seymour,  36  N.  J.  Law,  138; 
Elngsley  v.  Holbrook,  45  N.  H.  313;  Buck  v. 
PIckwdl,  27  Tt.  157;  Harreil  v.  Miller,  35 
Miss.  700;  Blsb.  Cont  S  1294;  and  Washb. 
Real  Prop.  366,  3G7.  Land  Includes  every- 
thing belonging  or  attached  to  It,  above  and 
below  the  surface.  It  Includes  the  minerals 
burled  in  its  depths,  or  which  crop  out  of  its 
surface.  It  equally  Includes  the  woods  and 
trees  growing  up<Mi  It  Rooted  and  standing 
In  th^  EK^l,  and  drawing  their  support  from 
tt,  they  are  regarded  as  an  integral  part  of 
the  land,  just  as  the  cool,  the  Iron,  the  gyp- 
sum, and  the  building  stone  which  enter  so 
largely  into  the  business  of  commerce.  At- 
tached to  the  soil,  they  pass  with  the  land, 
as  a  part  of  It  A  conveyance  <tf  the  land 
carries  with  it  to  the  grantee  the  right  to 
the  forests  and  trees  growing  upon  It  In 
the  dealings  of  men,  growing  timber  is  ever 
regarded  as  a  part  of  the  realty.  Upon  the 
death  of  the  ancestor,  they  pass  with  it  to 
his  devisee,  or  descend  with  It  to  ills  h^r, 
and  not  to  his  executor  or  administrator. 
They  are  not  treated  as  personal^.  They  are 
not  subject  to  levy  and  sale  under  execution. 
And  so,  upon  princii^e.  sound  reascm,  and 
authority,  we  are  of  opinion  that  they  consti- 
tute an  interest  in,  or  are  a  part  of,  the  land, 
and  must  be  so  treated  by  the  courts.  We 
are  the  better  satisfied  with  the  ccmciuslon 
reached,  in  that  it  has  the  merit  of  being 
easily  understood  and  readily  applied,  not 
only  to  this  particular  Industry,  but  to  the 
many  other  useful,  varied,  and  boundless 
natural  products  of  a  ^mllar  kind,  of  the 
section  of  the  state  whence  tlils  case  comes, 
In  whose  development  Its  people  are  becom- 
ing more  largdy  engaged  year  by  year. 


But  If  the  contract  was  not  to  be  treated 
as  the  sale  of  an  interest  in  land,  of  which 
it  Is  as  much  a  matter  ot  course  for  a  court 
of  equity  to  decree  a  specific  performance 
as  it  Is  for  a  court  of  law  to  give  damages 
for  the  breach  of  It,  we  are  nevertheless  of 
the  opinion  that  it  would  be  a  prc^r  case 
for  the  enforcement  of  the  contract  While 
the  doctrine  is  well  estaldlshed  that  a  court 
of  equity  will  not,  in  general,  decree  the  spe- 
cific performance  of  nmtracts  rating  to 
chattels,  yet  it  will  do  so  where  the  remedy 
at  law  is  Inadequate  to  meet  all  the  require- 
ments of  a  given  case,  and  to  do  complete 
justice  between  the  parties.  The  true  equity 
rule  is  thus  laid  down  by  Story's  Equity 
Jurisprudence  (section  33) :  "The  remedy 
mnst  be  plain,  f<^,  if  it  be  doubtful  and  ob- 
scure at  law,  equity  will  assert  a  jurisdic- 
tion. It  must  be  adequate,  for,  if  at  law  It 
fail  short  of  what  the  party  is  entitled  to, 
that  founds  a  Jurisdiction  In  eqfilty.  And  it 
must  be  complete;  that  is.  It  must  attain  the 
full  end  and  justice  of  the  case:  It  mnst 
reach  the  whole  mischief,  and  secure  the 
whole  right  of  the  party,  in  a  perfect  man- 
ner, at  the  present  time,  and  in  future;  oth- 
erwise equity  will  intertere,  and  give  snch 
relief  and  aid  aa  the  exigency  of  the  particu- 
lar case  may  require."  The  remedy  at  law 
would  fall  short.  In  the  case  at  bar,  of  meas- 
uring up  to  this  rule.  The  vendee  had  the 
right,  if  he  chose  to  exercise  It,  to  let  the 
trees  remain  standing  upon  the  land  for  a 
period  of  three  years.  Where  the  fulfillment 
or  execution  of  a  contract  may  extend 
through  several  years.  It  would  be  difficult 
to  estimate  the  damages.  His  profits,  de- 
pending in  such  case  on  future  events,  could 
not  be  estimated  In  present  damages  with- 
out being  largely  conjectural.  As  Is  said  by 
Pomeroy  In  his  book  on  Contra  eta  (section  15), 
"to  compel  a  party  to  acc^t  damages  under 
such  circumstances  is  to  compel  him  to  sell 
his  possible  profits  at  a  price  depending  on 
a  mere  guess."  Then,  again,  the  trees  in- 
cluded within  the  body  of  land  described 
In  the  contract  and  bought  by  the  appellant, 
have  not  been  marked  or  counted,  and  he 
has  been  forbidden  by  the  appellee  to  mark 
or  disturb  them.  He  has  no  way  of  ascer- 
taining their  number  but  by  going  on  the 
land,  and  marking  and  counting  them.  Aft- 
er being  forbidden  to  do  this,  he  is  without 
the  means  of  ascertaining  the  number  of  the 
different  kinds  of  trees  purchased;  and, 
without  knowing  th^r  number,  it  is  not  pos- 
sible to  ascertain  his  damages.  The  remedy 
at  law  In  this  case  would  clearly  be  neither 
adequate  nor  complete.  For  the  foregoing 
reasons,  we  are  of  opinion  that  the  court 
erred  in  sustaining  the  demurrer  to  the  bill, 
and  the  decree  complained  of  must  be  re- 
versed. 
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(»  Va.  6M) 

THOMAS  T.  STDAETS  BX'R.i 

(Sniireiue  Conrt  of  Appeals  of  Virginia.  July 
IS.  1885.) 

Dsn>— ACKHOWI.SDQUBHT— Ebrob  in  .Rbcobd. 

Where  a  deed  of  a  married  woman  was 
properly  acknowledged  as  required  in  1873,  the 
failure  of  the  clerk  to  transcribe,  In  recording 
It,  the  words  of  the  acknowledgment,  that  "Lshe] 
did  not  wish  to  retract  it,"— such  words  being 
in  the  original  deed  when  produced,— does  not 
inTalidate  the  deed. 

Appeal  from  circuit  court,  Bmeell  conntx; 
Eelly,  Judge. 

Sarah  P.  Thomas  appeals  from  a  decree 
In  faTor  of  W.  A.  Stuart's  ezecutw.  Af- 
firmed. 

Fnlkerson,  Page  &  Hurt,  J.  S.  Asbwortta, 
and  H.  W.  Sutherland,  for  appellant  J.  J. 
Stuart  and  Burns  &  Folton.  for  app^ee. 

HABBISON,  J.  The  appellant,  Sarah  P. 
Thomas,  united  with  her  husband  on  the  12th 
day  ol  March,  1S73,  in  a  deed  ctmreylng  to 
wnUam  Alexander  Stuart  a  tract  of  land  ly- 
ing in  the  county  of  Bussell,  cmtalnlng  319 
acres.  The  grantee,  and  those  claiming  un- 
der him,  have  owned  and  possessed  the  land 
continuously  since  that  time. 

On  the  Ist  day  of  June,  1800,  appellant 
filed  her  bill  in  the  circuit  court  of  Bussell 
county  setting  frath  the  death  of  her  hus- 
band, and  claiming  that  she  was  the  owner 
In  fee  simple  of  ITC  acres  of  the  said  31d- 
acre  tract  of  land,  and  that  she  was  entitled 
to  dower  rights  In  the  remainoer  of  the  said 
teact;  ttutt  the  deed  to  Stuart  did  not  con- 
vey her  Interest  in  the  land,  because,  at  the 
time  It  purported  to  have  been  executed  and 
acknowledged,  appellant  was  a  married  wo- 
man, and  the  certificate  of  her  acknowledg- 
ment did  not  state  that  she  "did  not  wish  to 
retract  It" 

Without  mentioning  Ibe  various  pleadings, 
— the  points  of  objection  thereto  being  with- 
out merit,— It  is  Bufflcl«it  to  say  that  the  orig- 
inal deed,  as  executed  by  the  appellant, 
was  produced  by  W.  A.  Stuart,  her  grantee, 
and  one  of  the  defendants  to  her  suit.  The 
original  deed,— which  had  been  withdrawn 
from  the  clerk's  office  soon  after  its  recorda- 
tlon,— whenr  produced,  disclosed  the  fact  that 
its  execution  and  acknowledgment  by  ap- 
pellant had  been  In  due  form  of  law;  the 
certificate  of  acknowledgment  being  before 
two  Justices  of  the  peace,  and  In  the  words 
of  the  statute.  It  was  thus  made  apparent 
that  the  clerk,  in  ti'anscriblng  said  deed 
upon  the  records  of  his  oSLcOt  had  Inadvut- 
ently  omitted  from  his  record  of  the  ac- 
knowledgment the  words,  she  "did  not  wish 
to  retract  it"  This  original  deed  was  again 
presented  to  the  clerk  of  Bussell  county,  and 
on  the  19th  day  of  December,  1881,  duly 
admitted  and  correctly  reourded  In  said  of- 

1  Reported  by  V,  8,  Kirkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


fice.  These  are  the  essential  tects  estab- 
lished by  the  record. 

The  contention  of  counsel  for  appellant  is 
that  notwithstanding  the  original  certificate 
was  made  by  the  Justices  In  due  form,  the 
same  not  flaring  been  prt^rly  recorded, 
though  dellTered  to  the  clerk  for  admission 
to  record,  the  deed  Is  therefore  TOld,  and  no 
title  has  ever  passed  from  the  appellant; 
that  the  appellee  is  bound  by  the  recorda- 
tion, and  cannot  look  to  the  original  cer- 
tificate Itself,  to  show  that  the  acknowledg- 
ment of  appellant  was  taken  in  due  form. 
This  proposition  cannot  be  maintained,  upon 
reason  or  authority. 

The  grantee  in  this  deed  did  all  that  he 
could  do,  and  all  that  the  law  re<inlred  him 
to  do.  He  ddirered  the  deed  in  proper  form, 
duly  and  l^ally  acknowledged,  to  the  clerk 
of  the  proper  office  for  recordation.  If  the 
original  deed  Is  properly  acknowledged,  and 
the  certificate  shows  this,  and  the  writing, 
together  with  said  certificate  annexed  there- 
to, was  ddlTered  to  the  clerk  to  be  admitted 
to  record,  as  to  the  husband  as  well  as  the 
wife,  th&x  her  title  passes,  notwithstanding 
the  fact  that  the  clerk  may  have  omitted  to 
record  the  acknowledgment  as  certified  by 
the  Justices.  It  would  be  a  strange  and  un- 
just doctrine  that  would  Impose  upon  the 
purchaser  a  total  loss  of  his  property  because 
the  clerk  had  made  a  mistake  in  transcribing 
the  deed  upon  the  record;  and  that,  too, 
in  the  face  of  the  productlwi  of  the  original 
deed,  which  shows  that  the  copy  relied  on 
by  the  appellant  Is  not  In  fact  the  true  deed. 
Whatever  loss  may  have  been  sustained  by 
the  grantee  In  this  case,  by  the  Intervention 
of  a  subsequent  Innocent  and  bona  fide  pur- 
chaser, it  is  certain  he  can  suffer  no  loss  as 
between  himself  and  his  grantor,  the  appel- 
lant here.  She  is  bound  by  h^  own  deed  duly 
acknowledged  and  delivered  for  recordation. 
The  statement  of  the  proposltifHi  that  the 
copy  of  the  deed  made  by  the  clerk  ia  enti- 
tled to  higher  dignity  than  the  deed  Itself 
is  Its  own  answer,  without  argument  or 
citation  of  authority.  This  Is  equally  true  of 
the  proposition  of  appellant  that  her  interest 
in  this  land  has  not  passed  under  this  deed, 
because  of  the  mistake  of  the  clerk,  In  omit- 
ting to  transcribe  from  the  ceitincate  of  her 
acknowledgment  the  words,  "[she]  did  not 
wish  to  retract  it."  The  original  deed  is  the 
contract  by  which  the  parties  thereto  must 
stand  or  fall.  Its  i-ecordation  is  a  mere  ex- 
emplification of  the  true  deed,  Intended  to 
make  a  permanent  record  of  the  fact,  and  to 
give  notice  to  third  parties.  Its  recordation, 
as  between  the  original  parties,  is  of  no  con- 
sequence, exc^t  in  the  case  of  a  married  wo- 
man. And  under  Code  1873,  c.  117,  §§  7,  8, 
whenever  the  deed  is  duly  acknowledged, 
and  delivered  for  recordation  to  the  proper 
officer,  then  it  Is,  In  law,  treated  as  record- 
ed, so  far  as  the  married  woman  is  con- 
cerned. Any  mistakes  of  the  clerk  in  tran- 
ecrlbiug  the  deed  upon  the  books  of  his  office 
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cannot  op«at6  to  relnreBt  the  married  wo- 
maji  with  tbe  title  to  tliat  which  she  bad  du- 
ly parted  with  according  to  the  terma  pre- 
scribed  by  the  statute. 

If  this  deed  had  never  been  transcribed 
upon  the  record  book  at  all,  np  to  this  time, 
as  between  the  parties.  It  wonld  make  no 
dlfferraice.  It  has,  aa  we  hare  seen,  been 
properly  recorded  since  the  discomy  of  the 
clerk's  mistake;  and  hence  the  «itlre  Inter- 
est of  the  appellant  passed  by  the  deed, 
when  admitted  to  record  the  second  time. 
Bnt,  as  before  stated,  we  are  of  opinion  that 
all  Interest  of  appellant  in  the  property 
passed  when  the  deed  was  first  d^slted, 
prc^erly  acknowledged,  with  the  clerk  for 
recordation.  Its  ddlrery  to  the  deilc  tor 
that  purpose  was  a  compliance  with  the 
statute  requiring  married  wom«i's  deeds  to 
be  recorded,  and  the  clerk's  enot  In  tran- 
scribing the  deed  upon  the  record  book  did 
not  defeat  or  divest  the  title. 

There  is  no  wror  in  the  decree  comi^ned 
of,  and  for  the  foregoing  reasons  It  must  be 
affirmed. 


OOZ  T.  PRI0B.1 

(Snpieme  Ooort  of  Appeals  of  ^tglnla.  July 

.      18,  1895.) 

BoDirT— OaosB  Bill— Jdoioial  Salbs— Deposit 
or  FoNDs. 

1.  Plaintiff  sold  a  tract,  reserrlng  ▼endtv's 
lien,  and  the  purchaser  sold  the  same,  reserr- 
ing  a  like  lien.  Plaintiff  filed  a  bill  to  foreclose 
bis  veaior'B  lien,  and  his  T«idor,  haring  secured 
the  payment  of  the  sum  thus  due,  filed  a  cross 
bill,  making  all  interested  oarties,  and  a^ing 
that  their  rlsfatB  be  determined,  and  the  land 
Mid  to  pa;  Elm.  SM,  that  the  cross  bill  was 
properi;  filed. 

2.  It  is  usual  to  order  a  commisdoner  to 
deposit  funds  from  sale  of  land  in  a  solvent 
bank,  to  await  the  further  order  of  Court,  with- 
out taking  security. 

8.  The  court  has  power  to  authtwise  a  com- 
missioner to  sell  at  private  or  public  sale. 

AH>eal  from  corporation  court  of  Bristol; 

Kbea,  Judge. 

Action  by  C.  B.  Price,  trustee,  against 
George  W.  Miles  and  others.  George  W. 
Miles  filed  a  cross  bill.  From  a  judgment  in 
bis  favor,  the  other  parties  appeal.  AiUrmed. 

J.  H.  Wood,  for  sppdlants.  H.  O.  Peters 
and  Onrtin  &  Baynes,  for  appellee. 

HARBISON,  S.  In  this  case  the  original 
salt  was  Iffought  to  subject  a  certain  lot  of 
land  to  the  paym«it  of  purchase  mooey  dne 
therem  to  O.  B.  Price,  trustee,  the  vendw, 
from  George  W.  Miles,  Jr.,  his  vendee,  it  be- 
ing secured  by  vendw's  lieu  reserved  in  the 
deed  from  Price,  trustee,  to  Miles.  After 
the  purchase  by  Miles,  he  c<mveyed  the  lot 
to  John  L  Cox,  trustee  for  the  benefit  of 
said  Cox  and  four  oUier  persons,  and  made 

1  Reported  by  F.  8.  Klrkpatriek.  Esq.,  of  the 
I^mchburg  bar. 


htm  a  deed  reserving  the  vendoc*8  lien,  to  se- 
cure unpaid  purchase  money. 

The  orglnal  bill,  filed  by  C.  B.  Price,  true* 
tee,  the  first  vendor,  sets  forth  bis  sale  to 
Miles,  and  the  sale  by  the  latter  to  Cox,  trus- 
tee, and  makes  said  Geoi^e  W.  Miles,  Jr., 
John  L  Cox,  and  the  other  beneficiaries  un- 
der the  second  deed,  parties  defendant,  and 
asks  for  a  sale  of  the  lot  to  satisfy  the  un- 
paid purchase  money  due  said  Price,  trustee. 
The  bill  was  taken  for  confessed,  and  a  de- 
cree was  entered  for  the  sale  as  prayed  for. 
After  this  decree.  George  W.  Miles,  Jr.,  one 
of  the  defendants,  and  the  vendee  of  Price, 
trustee,  filed  his  cross  Mil  In  the  case,  setting 
out  all  tbat  had  been  set  out  in  the  original 
bill,  and  more  specifically  setting  out  his  sale 
of  the  lot  to  his  codefendant  J.  L  Oox,  trus- 
tee, and  showing  the  balance  of  purchase 
money  that  dne  him  trotn  said  Cox,  trustee. 
This  bill  further  states  that,  before  the  day 
for  the  sale  under  the  decree  entered  on  the 
original  bill  had  arrived,  the  complainant. 
MUee,  had  executed  a  note  to  a  B.  Price, 
trustee,  with  satlsfitctory  security,  for  the 
amount  due  him  under  the  decree  In  the 
original  suit,  and  that  no  sale  was  to  cake 
place  under  that  decree  unless  there  was  de- 
fault in  the  payment  oi  that  note.  The  cross 
bill  makes  all  parties  plaintiff  and  defendant 
in  the  original  suit  defendants  thereto,  and 
asks  that  the  decree  for  sale  In  the  original 
suit  be  reheard,  that  a  decree  be  entered  set- 
tling the  rights  of  all  parties,  and  decreeing 
In  favor  of  complainant  for  the  balance  nf 
purchase  money  due  him  from  his  codefend- 
ants,  J.  I.  Cox  and  others,  and  for  a  sale  to 
satisfy  said  decree.  The  court  granted  the 
prayfer  of  this  cross  bill,  decreed  in  favor  of 
George  W.  Miles,  Jr.,  the  plaintiff  therein, 
the  amount  due  him  from  his  codefendants. 
Cox  and  others,  and  directed  a  sale  of  the 
property  by  the  same  commissioner  appoint- 
ed in  the  original  decree. 

The  chief  contention  of  the  sppellants  is 
that  the  corporation  court  of  Bristol  ought 
to  hare  dinmlBsed  the  cross  bill,  because  the 
contract  therein  set  out  should  have  been 
enforced  by  an  Independent  suit,  and  not  by 
a  cross  suit. 

There  can  be  no  question  that  the  r^lef 
sought  In  both  the  original  bill  and  In  tine 
cross  bill  is  properly  the  subject  of  equity 
jurisdiction.  The  parties  In  both  were  the 
same,  the  subject-matter  was  the  same,  and 
a  sale  of  that  subject  to  satisfy  liens  was 
the  object  aimed  at  by  both  bills.  One  of 
the  objects  of  a  cross  bill  is  to  obtain  full 
relief  to  all  the  parties,  and  It  frequently 
happens,  particularly  If  any  question  arises 
between  codefendants  to  a  bill,  that  a  court 
cannot  make  a  complete  decree  without  a 
croBs  bill.  Whenever  a  decision  Is  made  up- 
on any  particular  subject-matter,  the  rights 
of  all  persons  whose  Interests  are  Immediate- 
ly connected  with  tbat  decision,  or  are  affect- 
ed by  it,  should  be  provided  for,  as  far  as 
possible.  It  Is  the  constant  aim  oC  a  court 
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of  equity  to  do  complete  Justice  by  deciding 
upon  and  settling  the  rights  of  all  persoBS 
Interested  In  the  subject-matter  of  the  stilt 

There  could  be  no  possllHe  good  accom- 
plished by  requiring  Miles  to  bring  an  Inde- 
p^ident  salt  to  enforce  his  Tender's  lien 
against  his  cod^endants,  Cox,  trustee,  and 
others.  He  was  already  a  i>arty  defendant 
with  them  to  a  suit*  brought  to  sell  the  lot 
upon  which  he  held  a  vendor's  lira,  subse- 
quent In  dignity  to  that  asserted  In  the  orig- 
inal bill.  The  court  (^nld  easily  settle  the 
rights  of  all  parties  In  the  pending  suit. 
They  were  all  before  the  court,  and  all  the 
cross  bill  did  was  to  bring  to  the  attention 
of  the  court  the  subordinate  vendor's  Ilea 
due  to  one  of  the  defendants  from  the  oth- 
ers. The  cross  Mil  asked  tliat  from  the  pro- 
ceeds of  sale  the  first  lien  be  paid,  and  that 
then  the  balance  due  the  secimd  lienor  be 
paid  him.  This  cross  bill  grew  out  of  the 
matters  alleged  In  the  original  bill,  and  was 
Intended  to  bring  the  whole  subject  of  con- 
troversy before  the  court,  so  that  complete 
Justice  to  all  the  parties  Interested  might  be 
accomplished  In  the  proceeding  then  pending; 
and  the  court  therefore  pn^rly  allowed  the 
cross  bill  to  be  filed. 

The  same  rrault  might  have  been  accom- 
plished by  filing  an  answer  to  the  original 
bill,  or  a  petition  in  the  case  setting  up  the 
amount  of  the  second  vendor's  lien,  so  that 
the  sale  of  the  lot  might  be  made  with  re- 
gard to  It.  A  court  of  equity,  however,  looks 
at  the  substance  of  things,  and  does  not  re- 
gard the  form.  In  this  case  the  rights  of  all 
parties  to  the  suit  have  been  properly  recog- 
nized, and  nothing  has  been  done  prejudicial 
to  the  rights  of  any  one.  The  plaintiff  In  the 
original  suit  makes  no  complaint  that  he  has 
been  delayed  or  prejudiced  In  any  way. 

Appellsnts  Insist  that  this  is  a  suit  for  spe- 
cific performance,  and  that  Miles  could  not 
maintain  such  a  suit,  because  he  had  not 
paid  his  vendor.  Price,  trustee.  This  position 
is  not  sound.  It  is  not  a  suit  for  specific 
performance,  but  one  to  enforce  a  lien  re- 
tained in  an  executed  conveyance.  Miles  has 
jtertmrmed  his  contract  by  executing  a  deed 
and  putting  his  vendees  In  possessltm  of  the 
lot.  And,  further,  the  cross  blU  asks  that 
his  purchase  money  to  Price  be  paid  out  of 
his  recovery  from  appellants;  the  amount 
due  him  from  them  being  much  larger  than 
the  sum  dne  to  his  vendor. 

Appellants  further  Insist  that  It  was  error 
to  direct  the  commissioner  to  deposit  the  pro- 
ceeds of  sale  In  a  solvent  bank  until  the  fur- 
ther order  of  the  court,  without  requiring 
the  bank  to  give  security.  This  Is  the  usual 
and  proi)er  practice.  Courts  must  have  a 
depositary  for  money  untU  It  can  be  dis- 
bursed, and  they  can  make  no  better  selec- 
tion for  the  purpose  than  a  solvent  bank. 
The  sale  commissioner  was  a  bonded  officer, 
and  the  appellants  were  less  likely  U>  suffer 
than  those  who  held  the  Mens  upos  the  lot; 
and  they  are  not  complaining. 


A  further  objection  by  appellants  Is  that 
the  court  In  its  decree  authorized  the  sale" 
commissioner,  in  his  discretion,  to  sell  pri- 
vately or  publicly.  This  was  a  sound  dls(^ 
tlon,  which  the  court  had  the  right  to  exer- 
cise. It  could  not  prejudice  the  appellants, 
because  the  sale,  whether  public  or  private, 
had  to  be  reported  to  the  court,  and  all  per- 
sons interested  would  have  the  opportunity 
of  excepting  to  the  r^rt  if  the  commlsslon- 
er  had  excised  the  discretion  reposed  In 
him  to  their  prejudice,  or  they  could  put  In 
an  upset  bid. 

We  find  no  error  in  the  decree  c<Hnplalned 
of,  and  tor  tbe  tcngsOng  reasona  It  is  af- 
firmed. 


(91  Ta.  714) 
OTBX  et  al.  v.  STUART  et  al.i 
(Buprone  Oout  of  Appeals  of  Vliglnla.  July. 

IS.  18960 

QOISTIMO  TrrLB— FOSBESSIOM  lit  Devshduhb. 

Bquity,  In  the  absence  of  statutory  au- 
thority, will  not  mtertain  a  .bill  to  remove  a 
cloud  from  a  title,  if  the  part;  filing  it  dalms  to 
be  the  owner  of  the  legal  title,  muess  he  la  In 
possessiim  of  the  land  in  question. 

Appeal  from  dicult  court,  Wythe  county; 
Bolen,  Judge. 

Bill  by  Peter  J.  Otey  and  others  against 
William  A.  Stuart  and  others.  From  a  de- 
cree for  defendants,  complainants  appeal. 
Affirmed. 

Boiling  &  Stanley,  tot  appellanti.  Walkor 
&  Oaldwell,  tat  app^ees. 

BUCHANAN,  J.  TbiB  la  an  appeal  from 
a  decree  of  the  circuit  court  <a  Wytiie  connp 
ty  in  a  suit  toougM  the  anwllanta,  Peter 
3.  Otey  and  wife  and  JTohn  Floyd  (the  two 
latter  being  the  surviving  heiis  at  law  of  B. 
B.  Floyd,  deceased),  against  William  A.  Stu- 
art and  others,  app^ees. 

The  bill  alleges  that  B.  a.  Floyd  departed 
this  life  In  the  year  I860,  bttestate,  leaving 
a  Tridow  and  three  children  (tbe  oldest  child 
being  IS  years,  and  the  youngest  1  year,  of 
age);  that  soon  aft«  tlie  death  (tf  the  de* 
cedent  his  admlnistnttor,  Bobert  Gibbon^, 
filed  a  bill  in  the  circuit  court  of  Wythe 
county  for  the  purpose  of  having  the  lands 
of  the  decedent  which  consisted  'of  sev- 
eral parcels  (among  them,  a  tract  of  28,100 
acres,  which  is  the  sulidect  ot  this  ault);  that 
tbe  object  of  tbe  sale  was  to  enable  the  ad- 
ministrator to  pay  the  debts  of  his  dece- 
dent's estate;  that  a  sale  was  ordered  and 
made  as  prayed  for,  and  that  William  A. 
Stuart  and  J.  F.  Kent  purchased  the  land  in 
question;  that  the  sale  was  reported  to  tbe 
court,  confirmed,  and  a  deed  made  to  them 
by  the  court's  commlssicmer;  that  after- 
wards  Kent's  interest  In  the  land  was  sold 
and  conveyed  to  Stuart;  that  the  widow  and 


1  Reported  by  F.  8.  Kirkpatrlcfc,  Bsq,,  Ot  Os 
Lyucbbotg  bar. 
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belrs  of  tbe  decedent  and  William  A.  Stuart 
were  made  parties  defendant  to  tbe  bill.  It 
Is  further  alleged  ttaat  tbe  wbole  proceed* 
ings  In  tbat  cause  were  absolntely  toI^  and 
ttaat  tbe  deed  executed  Ify  tbe  commlasloner 
of  tbe  court  to  Stuart  is  also  Tc^d,  and  tbat 
it  creates  a  OoaA  upon  th^r  title.  The 
prayer  of  tbe  bill  Is  that  the  deed  to  Stuart 
and  Kent  may  be  set  aside,  annulled,  and 
canceled,  and  the  complainants  re8t<n«d  to 
\tbe  possession  of  tbe  land.  The  record  In 
the  suit  of  Gibboney,  Adm'r,  t.  Hie  Widow 
and  Heirs  of  the  Decedoit,  ref  ored  to  above, 
was  made  an  exhibit  with  the  WL  William 
A.  Stuart  (one  of  tbe  defendants  In  the  court 
below,  and  an  appellee  here)  demurred  to 
tbe  bill.  His  demurrer  was  sustained,  and 
the  bill  dismissed.  From  tbat  decree  tbe 
complainants  have  appealed  to  this  court 

It  Is  claimed  the  appdiants  that,  while 
their  bill  Is  an  original  trill  In  form.  It  was 
In  the  nature  of  a  Mil  of  review.  In  this  con- 
trition we  think  they  are  mistaken.  But  if 
It  were  true  tbat  it  was  a  bill  of  review,  or 
a  bill  In  the  nature  at  a  bill  of  review,  the 
demurrer  ought  to  have  be^  sustained,  be- 
cause tiie  bill  shows  upon  its  face  that  a 
final  decree  was  entered  in  the  case  of  Glb- 
boney,  Adm'r,  t.  B.  B.  Floyd's  Widow  and ' 
Heirs,  which  It  se^  to  review,  in  tbe  year 
1872,  and  the  cate  stricken  from  the  docket 
more  than  17  years  before  tbe  flling  of  appel- 
lants* bill.  Tbe  allegations  and  prayer  of 
the  bill  show  ttaat  it  is  a  bill  ffled  for  the 
purpose  of  removing  a  cloud  upon  the  title 
to  tbe  land  In  questitm.  As  a  bUl  to  remove 
a  cloud  firom  Ibeit  title,  it  Is  also  fatally  de- 
fective. A  court  of  equity,  as  a  general  rule, 
in  the  absence  of  stalntory  auttaorlty,  does 
not  entertain  a  bill  ot  this  character  If  the 
party  filing  it  claims  to  be  ttae  owner  of  the 
legal  title,  unless  tae  is  in  posses^n  of  the 
land  upon  which  the  cloud  rests.  The  Jnrle- 
dlditm  exercised  by  courts  of  equity  In  this 
class  of  cases  Is  founded  upon  tbe  theory 
ttaat  the  party  making  it  has  no  adequate 
remedy  at  law  for  the  injury  of  which  be 
complains.  If  he  is  out  of  possession,  and  is 
the  owner  of  the  legal  title,  he  has  ordinarily 
a  complete  remedy  at  law  by  an  actltm  of 
ejectment  3  Pom.  Bq.  Jur.  8  1399:  Carr<dl 
T.  Brown,  28  Grat.  791:  Steanu  v.  Harman, 
80  Va^48. 

In  this  case  tbe  appellants  idalm  to  be  the 
owners  of  ttae  legal  tltl^  and  admit  that 
they  are  not  In  possession  ot  the  land,  and 
thus  show,  under  the  rule  of  law  stated 
above,  that  they  have  no  standing  in  a  court 
of  equity. 

It  is  also  insisted  by  the  counsel  of  the 
appellees  that  the  circuit  court  properly  sus- 
tained the  demurrer  to  the  bill  upon  another 
ground,  viz.  that  tbe  bill  alleges  ttaat  ttae 
proccedlngB  and  deed  under  whlcta  ttae  ap- 
pellees claim  are  v<dd,  and  that,  where  the 
par^  who  files  such  a  bill  alleges  or  admits 
tbat  tbe  instrument  or  proceeding  consti- 
tuting the  alleged  cloud  upon  the  title  is 


void,  he  needs  no  rdlef,  and  the  court  has 
no  Jurisdiction. 

There  is  mucta  to  be  said  in  favor  of  the 
view  tbat  tbe  aid  of  a  court  of  equity  Is 
needed  In  a  case  wtaere  ttae  instrument  or 
proceeding  constltutli^  the  cloud  upon  ttae 
title  Is  TfAi  upon  Its  face,  as  well  as  in  coses 
where  It  is  apparently  good,  though  In  fact 
not  BO.  Every  buslnesa  man  knows  that 
such  an  Instrumoit  or  proceeding,  although 
It  may  in  fiict  be  void,  is  a  serious  Injury  to 
the  owner's  tltl^  and  jgreatly  detracts  from 
Its  market  value;  for  no  one  widies  to  buy 
property  while  In  such  a  condltloi^  or  to  loan 
money  upon  it  as  a  security.  But,  as  it  Is 
not  necessary  to  decide  this  question  In  wder 
to  dispose  of  tUs  case,  we  do  not  wisb  to  be 
understood  as  expreeslng  any  opInicKi  upon 
either  the  qnestioa  whether  or  not  the  pro- 
ceeding and  deed  under  which  tlm  appdlee 
acquired  the  land  was  void,  or,  if  void, 
whether  or  not  a  court  of  equity  bas  Juris- 
diction to  remove  such  a  dond  from  the  title. 

In  our  opinion,  tbe  circuit  court  properly 
sustained  the  Aeamrrer  to  the  complainant's 
bill,  and  its  decree  must  lie  affirmed. 


<»1  Ya^  TOO) 

NORFOLK  &  W.  R.  CO.  v.  DB  BOARD'S 
ADM'R.  1 

(Saprone  Court  of  Appeals  of  Virginia.  July 
18.  1895.) 

HbOLIOENCB  —  ISJIIKT  TO  LlCENSBB  —  DSATK  BT 

Wro.vqfdl  Act— Damages. 

1.  It  is  the  province  of  the  Jury  to  deter- 
mine whether  a  person  is  a  licensee  on  a  railroad 
track. 

2.  One  who  uses  a  footpath  over  a  railroad, 
which  has  been  long  used  aa  a  walk  way  by 
him  and  others,  occapanta  of  adjoining  lota, 
with  the  knowledge,  bnt  without  tbe  obJectiMi, 
of  the  railroad  company,  is  a  license^  and  is  not 
WTODRfully  on  said  path. 

3.  Where  a  railroad  company  carelessly 
makes  an  excevation  in  a  path  used  by  licensees 
in  sadi  a  manner  as  to  not  be  open  to  common 
observation  of  punona  walking  thereon,  and  no 
warning  is  given,  the  company  ia  liable  for  an 
Injury  sustnined  while  walking  thereon. 

4.  In  assessing  damages  tot  an  Injury  caus- 
ing death,  the  jury  are  not  limited  to  the  actual 
loss  of  services  of  deceased,  bat  may  aaeeas  such 
sum  as  to  them  may  seem  just,  looking  at  all 
the  circurostanceB  of  the  case,  not  exceeding  the 
amount  claimed  in  the  declaration. 

5.  Employes  of  a  railroad  company,  to  pro- 
tect the  track,  removed  a  rock  which  was  nuder 
a  path  UBed  by  licensees,  leaving  tbe  path  un- 
disturbed. Before  tbe  rock  was  removed.  It 
was  visible  three  or  four  inches  above  tiie 
ground,  and  dipped  under  the  path.  HM,  that 
employes  of  the  company  had  no  such  a  uiowl- 
edge  of  the  dangerous  condition  of  the  path  as 
to  make  the  company  responsible  to  a  Itcensee 
who  was  using  the  path,  and  f^l  through  at  the 
point  where  the  rock  .was  removed. 

Error  to  circuit  court,  Smyth  county;  Kel- 
ly, Judge. 

The  Norfolk  &  Western  Railroad  Company 
brings  emn:  to  a  Judgment  In  favw  of 


1  Rworted  by  F.  S.  Klrkpatticik.  Bsq.,  of  tiie 
L^chburg  bar. 
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George  De  Board's  admlnlstnttw.  Be- 
rersed. 

BoUlng  &  St&nley.  for  idalntlfE  In  error. 

Cole  &  Bell,  for  defendant  In  error. 

CARDWEI-L,  J.  This  Is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  Smyth 
county.  The  action  was  brought  by  the  de- 
fendant in  error  to  recover  of  the  plaintiff 
tn  errOT  damages  for  alleged  injuries  to  de- 
fendant in  error's  decedent,  caused  by  the 
uegligence  of  the  plaintlfC  in  error;  and  the 
case,  bri^y  stated,  is  as  follows:  George 
De  Board,  at  the  time  of  the  accident  from 
which  this  suit  arose,  occupied  a  blacksmith 
shop  on  a  three-acre  lot  of  ground  lying  on 
the  south  side  of  plaintiff  in  error's  line  of 
railroad,  about  1%  miles  west  of  Marion  Sta- 
tion, and  adjacent  to  a  private  crossing 
called  Hull's  Crossing.  De  Board,  together 
with  the  other  occupants  of  this  three  ticres 
of  land,  and  perhaps  other  persons  in  the 
neighborhood,  has  been  In  the  habit  for  a 
number  of  years  of  using  a  path  which 
Crossed  this  lot  of  ground  and  ran  along  the 
edge  of  the  railroad  embankment  or  cut  a 
short  distance  to  Hull's  crossing;  De  Board 
using  the  path  chiefly  to  go  over  and  get 
water  from  a  spring  on  the  north  side  of 
the  railroad.  In  the  afternoon  of  December 
6,  1892,  De  Board  was  found  in  the  ditch  at 
the  bottom  of  the  railroad  embankment  or 
cut,  just  under  where  the  path  ran  along  on 
the  edge  of  the  embankment,  and  near  the 
side  and  at  the  end  of  the  cross  ties  of  the 
company's  railroad,  so  much  injured  that  he 
could  not  stand  alone,  and  was  carried  to 
the  house  of  his  son-in-law,  the  plaintiff  in 
this  case,  where  he,  from  his  injuries,  died, 
as  alleged,  some  time  in  the  foUowing  Jan- 
nary.  This  suit  was  brought  by  his  personal 
'  representative  at  the  first  March  rules,  1893, 
and  the  declaratt<»i  filed  charges  that  De 
Board's  death  was  caused  by  the  careless 
and  negligent  acticHi  of  the  plaintiff  In  error, 
through  Its  agents  or  employes,  In  removing 
rock  and  earth  from  underneath  the  path  In 
question,  leaving  the  surface  of  the  path  un- 
supported, and  thus  making  a  trap  or  pit- 
fall for  any  one  passing  over  or  along  the 
[»ath,  whereby  De  Board,  in  x>asslng  along 
tbe  path,  which  he  had  been  doing  for  a 
number  of  years  past,  broke  through  and  fell 
apon  the  company's  railroad  track  below, 
and  received  the  Injuries  from  which  he  aft- 
erwards died.  At  the  trial  of  the  case  the 
court  below  instructed  the  jury  as  follows: 
*'No.  1.  The  Jury  are  the  triors  of  the  foots 
as  to  whether  or  not  George  De  Board  was 
a  licensee  on  the  defendant's  right  ot  way. 
If  the  jury  believe  from  the  evidence  that 
tbe  deceased,  George  De  Board,  when  he  re- 
ceived his  Injuries,  was  traveling  along  the 
footpath  or  way  over  the  defendant's  land, 
-which  had  been  long  used  as  a  walk  way, 
leading  to  a  crossing  over  defendant's  track, 
by  himself  and  certain  other  Individuals,  oc- 
cupants of  an  adjoining  lot  or  close,  or  by 
the  general  public,  with  tibe  knowledge  of 


the  defendant  company,  and  without  any 
objection  on  its  part,  then  the  jury  must 
find  that  said  George  De  Board  was  not  a 
trespasser  while  tmvding  said  path,  but 
that  he  was  a  licensee,  and  not  wrongfully 
traveling  said  path."  "No.  2.  The  court 
further  instructs  the  jury  that,  if  they  find 
that  George  De  Board  was  traveling  said 
path  as  such  licensee,  no  duty  was  imposed 
upon  the  defendant  company  to  keep  the 
said  path  in  good  order  and  repair,  and  the 
said  George  De  Board  traveled  thereon  at 
his  peril.  But  if  the  jury  believe  from  the 
evidence  that  the  defendant  company  did 
carelessly  and  negligently  make  an  excava- 
tion beneath  said  pathway,  not  open  to  the 
commonobs^rvatlonof  p^^ns walking  along 
said  path,  and  no  notice  or  warning  had 
been  given  to  said  De  Board,  and  that  said 
De  Board,  while  walking  along  said  path  or 
way  with  due  caution  and  care,  was  injured 
and  killed  by  reascm  of  said  excavatlcm,  then 
the  said  defendant  company  is  liable  to  an- 
swer therefor  in  damages.  But  if  tbe  Jury 
believe  from  the  evld^ce  that  the  supposed 
excavation  complained  of  was  open  to  the 
common  observation  of  those  traveling  along 
said  pathway,  and  that^d  De  Board,  by 
the  exercise  of  ordinary  care,  could  have  ob- 
served the  same,  and  that  he  car^essly  and 
negligently  stepped  into  said  excavation, 
then  he  was  chargeable  with  contributory 
negligence,  and  is  not  entitled  to  recover." 
"No.  3.  And  the  court  Instructs  the  jury 
that,  if  they  find  for  the  plaintiff,  in  assess- 
ing the  damages  they  are  not  limited  to  the 
actual  loss  of  service  of  deceased,  George 
De  Board,  but  they  may  assess  awh  sum  as 
to  them  may  seem  fair  and  just,  looking  to 
all  the  circumstances  of  the  case,  not  ex- 
ceeding the  amount  claimed  In  the  declara^ 
tion." 

We  are  of  opinion  that  these  instructions 
fairly  expound  the  law  applicable  to  the 
case;  but  the  question  to  be  determined  here 
is,  does  the  evidence  In  the  case  sustain  the 
verdict  of  the  jury  In  fav<H:  of  the  defendant 
in  error,  assessing  his  damages  at  $5057 
Though  the  jury  might  have  been  warranted 
in  finding,  from  all  the  circumstances  buf- 
roundlng  the  case,  that  De  Board  was  a  li- 
censee upon  the  plalntlflt  in  error's  propwty 
at  the  time  of  his  injury,  plaintiff  in  error 
could  not  be  held  liable  In  damages  for  the 
Injuries  he  sustained  unless  the  evidence 
showed  that  the  agents  T>r  employte  ct  plaln- 
tlff  in  errc»:,  having  charge  of  the  repairs  to 
Its  railroad  track  at  this  point,  knew  of  the 
dangerous  condition  In  which  the  path  In 
question  was  left  after  the  removal  of  the 
rock  and  earth,  as  alleged  In  the  declaration. 
The  evidence  In  the  case  shows  that  the  sec- 
tion hands  of  the  railroad  company,  a  few 
days  prior  to  the  injury  of  De  Board,  bad 
taken  out  a  rock  Immediately  west  (about 
one  foot  west)  of  where  pers(Xis  usually  trav* 
eling  this  path  step  over  a  fence  which  ran 
to  the  railroad  embankment  at  that  point, 
because  the  rock  was  loose  and 
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and  was  liable  to  fall  Into  tbe  track  and 
cause  the  wreck  of  trains,— the  person  who 
took  out  the  rock,  testifying  for  the  defend- 
ant in  error,  stating  that  be  had  been  over 
the  path  once  m  twice;  that  he  knew  some- 
thing of  the  rock;  that  be  took  It  out,  but 
did  not  meddle  with  the  path  aft^  taldng 
the  rock  out;  that  the  rock  was  loose,  and 
thrown  down  with  little  or  no  exertion,  and 
fell  and  ix^led  on  the  railroad  track,  and 
rested  against  the  ralL  Tbe  evidence  for  de- 
fendant In  error  further  shows  that  the  rock, 
before  It  was  taken  down,  waa  visible  above 
the  ground  for  three  or  four  inches,  and 
dii^ed  south  under  the  path,  and  had  ottesi 
been  sat  i^ion  by  oae  of  the  witnesses,  and 
that  any  one  gc^ng  along  the  path,  who  took 
the  trouble  to  look,  could  have  seen  the  rock; 
that  from  the  top  of  the  bank  on  which  the 
path  ran  to  the  point  In  tbe  ditch  below 
where  the  plainurrs  intestate  was  found,  in 
a  "perpendicular  line,  was  about  seven  feet, 
being  measured  to  the  top  of  the  cross  ties." 
This  ia  all  the  evidence  that  even  tends  to 
show  that  the  employgs  of  the  railroad  com- 
pany had  any  sort  of  knowledge  that  the 
path  In  question  was  left  in  a  dangerous 
condition  after  this  rock  had  been  removed 
from  the  bank  as  stated,  and  It  cannot  be 
questioned  that  It  was  entirely  prefer  that 
this  rock  should  have  been  removed.  There 
could  be  no  cartiessness  or  negligence  on 
the  part  of  the  plaintiff  In  error,  under  the 
dreumstances  aurroundlng  the  removal  of 
this  rock,  for  which  It  could  be  held  liable  in 
damage  to  defendant  in  error,  unless  It  be 
shown  by  satisfactory  proof  tliat  the  section 
bands,  or  Mnployte,  of  the  company,  when 
they  removed  the  rock,  knew  that  the  path 
was  left  in  an  unsafe  condition,  and  failed 
to  restore  It  to  its  original  state,  or  use  rea- 
sonable precaution  to  avoid  injury  to  those 
likely  to  pass  along  the  path,  or  notify  such 
persons  ot  the  danger;  and  as  the  evidence 
in  this  case  does  not,  in  our  (pinion,  suffi- 
dently  show  that  the  employes  of  the  plain- 
titt  In  error  had  knowledge  of  the. dangerous 
condition  of  this  path,  after  the  removal  of 
the  rock,  the  verdict  of  the  jury  Is  without 
auffldent  evidence  to  sustain  It  It  was 
tberef<Hre  error  in  the  circuit  court  of  Smyth 
county  to  overrule  the  motlcm  made  by  plain- 
tiff In  error  for  a  new  trial  on  the  ground 
that  the  vw^ct  la  contrary  to  the  law  and 
the  erldoice;  and  tor  this  error  its  Judg- 
ment must  be  reversed,  and  this  cause  re- 
manded for  a  new  trial,  to  be  bad  in  accord* 
ance  with  this  opinion. 


SAin>ERS  et  al.  t.  BURK  et  ux.i 
(Supreme  Court  of  Appeals  of  Virginia.  July 

18.  1895.) 

Tbsker— BcPFiciBNcT— Bn.L  OF  Keview. 
1.  Where  a  bond  is  payable  "on  or  before" 
a  certain  date,  a  tender,  before  maturity,  of  priD- 

1  Reported  by  F.  S.  Kirkpatrick,  JLtq.,  of  tbe 
I^Dchbuig  bar. 


cipal  and  interent  to  the  date  of  tender  Is  good. 

2.  A  bill  of  review  alleging  after-discovered 
evidence  ahonld  be  dismissed  where  due  dUt- 
gence  would  luive  put  tbe  party  filing  the  Ull 
in  possession  of  all  the  facts. 

Appeal  from  circuit  court,  Wythe  county; 
Williams,  Judge. 

BUI  of  review  by  William  Burk  and  wifb 
against  J,  P.  M.  Sandns  and  oOien.  Decree 
for  compl^nants.  Defendants  appeaL  Re- 
versed. 

Jos.  W.  Caldwell  and  W.  H.  Boiling,  for 
app^nta.   Blair  &  Blair  for  appeUeea. 

KBITH,  P.  J.  P.  M.  Sanders,  B.  F.  Stan- 
ley, and  Jos.  W.  Caldwell  filed  their  bill  in 
the  circuit  court  of  Wythe  county,  in  which 
they  state  that  about  the  24tb  of  April,  1890, 
they  purchased  of  William  Burk  and  wife 
a  parcel  of  land  In  the  corporate  limits  of  the 
town  of  Wythevllle  at  the  price  of  $5,000, 
payable  one-third  cash  and  the  residue  in 
two  equal  payments  of  $1,606.66  each.  Hav- 
ing made  the  cash  payments  and  executed 
their  bonds  for  the  deferred  InstallmMitB, 
Burk  and  wife,  on  the  3d  day  of  October, 
1890,  executed  to  them  a  deed,  and  by  di- 
rection of  the  plalntlfTs  conveyed  the  land  to 
J.  P.  M.  Sanders,  as  trustee  for  himself  and 
associates.  The  vendor's  lien  for  the  un- 
paid purchase  money  was  reserved  upon  the 
face  of  the  deed.  It  was  provided  In  the 
bonds  that  they  might  be  paid  at  or  before 
maturity,  a  stipulation  of  some  consequence 
to  the  plaintlfTs,  Inasmuch  as,  having  bought 
the  property  for  speculative  purposes,  they 
desired  to  be  In  a  position  to  make  sale 
thereof  at  any  time,  and  give  the  purchasers 
from  them  an  unincumbered  titie.  It  ap- 
pears that.  Judgment  having  been  obtained 
on  the  first  bond  a  short  time  before  the 
second  became  due,  the  obligors  therein  ten- 
dered to  the  obligees  the  full  amount  of  the 
judgment  and  paid  the  bond,  principal,  and 
interest  to  the  date  of  tender.  THe  sum  so 
tendered  the  obligees  refused  tu  receive, 
claiming  that  they  were  entitled  to  Interest 
up  to  the  time  when  the  bond  became  due 
and  payable.  Thereupon  this  bill  was  fllt^, 
and  the  defendants  having  answered,  ad- 
mitting the  sale  and  purchase  of  the  land 
upon  the  terms  set  out  in  the  bill  (except 
that  they  deny  that  It  was  the  intention  of 
the  parties  to  tbe  transaction  that  the  bonds 
should  be  payable  on  or  befcse  the  24tb  of 
April,  1892,  but  that  the  words  "on  or  be- 
fore" were  Inserted  In  the  bond  by  mistake), 
and  admitting  that  the  plaintiffs  tendered 
the  sum  of  $3,62S.80  on  the  29tb  of  Septem- 
ber, 1891,  to  them,  as  mentioned  In  their  said 
bill  of  complaint,  and  that  the  same  money 
tendered  is  still  in  bank,  but  said  Burk  and 
wife  refused  to  accept  said  $3,628.'- 0  so  ten- 
dered them,  for  the  reason  that  the  amount 
tendered  them  was  less  than  the  amount 
and  Interest  secured  on  their  note  for  tbe 
deferred  payment,  which  was  not  due  until 
the  24th  of  April.  1892,  making  a  dlfCerence 
of  tbe  Interest  from  the  29tfa  ot  Septembor, 
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to  24th  of  April,  18d2,  on  the  said  one^ 
third  of  ?3,000,  to  wit,  $1,666.66  which  was 
not  tendered  them  and  which  they  are  jnstly 
entitled  to  according  to  the  express  terms 
npon  which  they  sold  their  land,  as  shown 
by  the  deed  herewith  filed  as  a  part  of  this 
answer  marked  "Exhibit  A." 

From  this  answer,  then,  it  appears  that 
the  whole  contention  between  the  parties  in 
the  original  enlt  was  over  the  Int^eet  on 
11,666.66  from  September  29,  1B91.  to  April 
24,  1892,  aad  that  the  payment,  or  a  valid 
and  subsisting  tender,  at  the  time  of  the  in- 
stitntlon  of  the  suit,  aa  to  the  whole  of  the 
resldne  of  the  pnrdtiaBe  money  due  by  the 
C(Hnplalnants  to  the  defendants,  is  expressly 
admitted  In  the  answer.  Upon  this  answer 
testimony  was  taken,  bearing  chiefly  upon  the 
issue  raised  in  the  answ«-,  of  an  alleged  mis- 
take in  drawing  the  bond,  whereby  leave 
was  given  the  plaintifTs  to  pay  "on  or  be- 
fore the  date  at  which  they  fell  due.  The 
circuit  court  entered  a  dnal  decree  on  the 
Sth  of  July,  1892,  deciding  the  matter  in  con- 
troversy as  to  the  Interest  In  fav<»  of  the 
plalnUffs,  and  directing  the  money  which 
had  been  tendered  by  Sanders  on  behalf  of 
himself  and  his  associates,  and  which  is  de- 
clared in  the  decree,  to  be  stilt  on  deposit  to 
the  credit  of  Sanders  in  the  Bank  of  Wythe- 
Tille,  amounting  to  the  sum  of  ?1,809.72,  to  be 
paid  to  the  appellees;  and  directing  that  the 
payment  should  <^rate  as  a  discharge  in  full 
for  the  debt  and  lien  between  the  parties; 
and  directing  that  the  appellees  make  and  de- 
liver to  the  plaintiffs  a  deed  to  that  effect, 
duly  acknowledged  for  record,  and,  In  de- 
fault of  their  doing  so  tor  10  days,  appoint- 
ing a  commissioner  to  do  so  on  their  behalf; 
and  ordered  further  that  the  plaintiffs  recover 
from  the  defendants  their  costs  in  this  cause 
expended.  This  decree,  as  we  have  seen, 
was  entered  on  the  Sth  day  of  July,  1892,  and, 
on  the  day  following,  William  Burk  and  Jo- 
anna Burk,  his  wife,  exhibited  their  bill  of 
review  to  the  decree  above  referred  to,  In 
which  the  Important  avrament  is  that  the 
complalnante  in  their  answer  to  the  original 
bin,  were  wholly  mistaken  In  the  admission 
which  they  make  in  said  answer  with  re- 
flect to  the  money  which  the  appellants 
claimed  to  have  t^d^ed  them  and  to  have 
kept  in  the  bank  at  Wytheville  on  deposit 
since  that  time.  They  declare  that  between 
the  Sth  day  of  July  and  the  9th  day  of  the 
same  month  they  have  learned  the  real  facts 
of  the  mattw.  They  aver,  in  the  bill  for  re- 
view, all  the  circumstances  connected  with 
the  tender,  and  show  in  the  greatest  detail 
what  was  dwe  with  the  mouey  after  it  was 
tendered,  and  allege  In  the  most  circumstan- 
tial way  possible  all  the  dealing  of  the  appel- 
lants witb  respect  tb«%to  since  the  date  of  the 
alleged  tender,  whereby,  as  the  bill  of  review 
avers,  appellants  have  "destroyed  every  fea- 
tnre  tender  that  ever  appertained  to  it,  and 
coinplaliiants  aver  that  this  court  and  cont- 
plalnauta  and  thdr  coonsel  alike  haTe  been 


misled  by  ^d  bill  Into  the  beUef  that  the  said 
money  tendered  complainants  had  been  in  said 
bank,  and  that  the  same  money  tendered  was 
still  In  said  bank,  s^arate  and  distinct;"  and 
then  proceed  to  argue  the  law  applicable  to 
the  subject  of  tender.  Upon  this  bill  an  In-- 
Juncti(m  was  awarded  to  the  final  decree  of 
July  Sth,  and  upon  the  coming  In  of  the 
demurrer  and  answer  of  Sanders,  Stanley, 
and  Caldwell,  and  a  statement  of  facts  made 
by  one  John  O.  Brown,  agreed  to  be  read 
as  evidence  In  the  cause,  the  court  entered  a 
decree  on  OctobM*  1,  1882,  which  modifies  the 
decree  theretofore  rendered,  to  the  extent  of 
decreeing  the  Interest  in  dilute  to  the  plain- 
tlffs  in  the  bill  of  review,  and  from  that 
decree  an  appeal  was  taken,  which  brings 
the  ccmtrov^^  before  us  for  determination. 

We  are  of  opinion  that  there  was  no  error 
in  the  decree  of  July  8, 1892;  and  we  are  fur- 
ther of  opinI(m  that  the  biU  of  review  should 
not  have  been  entertained.  Upon  the  face 
of  the  proceedings  it  appears  that  if  the 
slightest  diligence  had  been  used  every  fact 
and  circumstance  relied  upon  In  that  bill  could 
have  been  ascertained  and  brought  into  the 
record  before  the  entry  of  the  final  decree. 
The  parties  to  the  controversy  all  reside  in  the 
town  of  Wytheville  or  in  Its  immediate  vicini- 
ty. Whether  or  not  a  suttlcient  tender  had 
been  made  was  a  question  of  fact  That  fact 
was  expressly  admitted  by  the  answer  to  the 
original  bill.  It  was  no  longer,  therefore,  in 
Issue,  and,  even  If  It  had  been,  the  proof  of 
It  would  have  depended  upcm  evidence  which 
the  exercise  of  the  slightest  diligence  would 
have  brought  to  the  knowledge  Of  the  appel- 
lees. In  so  far,  therefore,  as  this  bill  of  re- 
view rests  upon  the  allegation  of  error  In 
the  final  decree,  which  it  seeks  to  review,  we 
are  of  opinion  that  it  should  not  have  been 
entertained,  because  therewas  no  errorin  said 
decree;  and.  In  so  far  as  It  rests  upon  after- 
discovered  evidence,  we  are  of  opinion  that 
18  Should  have  been  rejected,  because  it 
does  not  appear  but  that  every  fact  stated 
In  the  bill  of  review  could  have  been  asoer* 
tained  by  the  exercise  of  (M-dlnary  diligence 
upon  the  part  of  the  appellees. 

We  are  therefore  of  opinion  that  tlis  dfr 
cree  c(Mnplained  of  should  be  revoeed. 


tfl  Va.  687) 
NORFOLK  &  W.  R.  00.  v.  CARTER-i 

(Supreme  Oourt  of  Appeals  of  Virginia.  JtUy 
11,  1895.) 

DivsasiOH  OF  Sdrfacb  W&tbb —Actios  aoaihbi 

BaILHOAD  t>>MFANT— EVIDSMCB— DaMAOBB— 

Fractice— RBHAin»!io  Case  to  Rules. 

1.  Where  a  summons  is  served  on  an  agent 
of  a  defendant  corporation  less  than  10  days 
before  return  day.  In  violation  of  Code  1SS7,  I 
3227,  a  motion  to  dismiss  the  actl(Hi,  and  thai 
a  motion  to  goaBh  the  return  of  the  sheriff  on 
the  process,  are  both  properly  overruled,  the  cor- 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
liynchborg  bar. 
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rect  practice  being  to  remand  the  case  to  ralei. 

2.  A  landowner  may  obstruct  or  hinder  the 
flow  of  surface  water  and  may  turn  it  back 
upon  the  land  of  hia  neighbor  whence  it  came; 
and  this  right  is  possessed  to  a  railroad  com- 
pany in  respect  to  its  right  of  way,  but  it  must 
not  be  exercised  wantonly,  nnnecessarily,  or 
carelessly. 

3.  One  cannot  collect  surface  water  into 
an  artificial  chanoel  or  TOlnme  and  pour  it  up- 
on the  land  of  anothett  to  bis  injury. 

4.  A  landowner  cannot  interfere  with  the 
flow  of  surface  water  in  a  natural  channel  or 
water  course,  nor  divert  it  from  such  a  course, 
to  another's  injury. 

5.  If  a  railroad  company  deposits  earth, 
stone,  or  gravel  removed  in  the  construction  of 
its  road  upon  a  landowner's  property  without 
his  consent,  and  allows  the  same  to  remain 
there,  it  is  liable  to  him  for  such  injury  as  he 
may  sustain  thereby. 

6w  Objections  to  a  bill  of  particulars  must 
be  made  before  trial,  or  they  are  waived. 

7.  In  assessing  damages- caused  by  the  con- 
demnation of  a  right  of  way  for  a  railroad.  It 
is  not  proper  to  consider  damages  which  may 
arise  from  an  illegal  act  not  yet  committed  by 
the  railroad  company. 

8.  If  a  railroad  destroys  the  only  passway 
to  land  \ty  deposltine  debris  upon  it  while  con- 
structing its  roadbed,  the  owner  is. entitled  to 
damages,  which  are  not  adequately  measured  by 
the  effect  of  such  obstruction  upon  the  value  of 
the  land  thus  cut  off. 

9.  The  jury  estimated  the  damages  to  the 

Slaintiff's  land  caiued  by  a  raiboad  company*! 
epositing  debris  thereon  and  diverting  soi^ 
face  water  which  naturally  flowed  off  his  land, 
but  was  allowed  to  remain  thereon,  at  $1,000. 
Bdd,  that  the  evidence  sustained  the  verdict 

Error  to  circuit  court,  Russell  connty;  Kel- 
ly, Judge. 

Action  by  Jack  Carter  against  the  Norfolk 
&  Western  Kallroad  Company.  Judgment 
for  plaintiff*  and  defendant  brings  error.  Af- 
firmed. 

Bums  &  Fulton,  for  plalntlfl  In  error.  H. 
A.  Bouth,  for  defendant  In  errcor. 

RIQLT,  J.  TTpon  the  calling  of  the  case 
tor  trial,  the  counsel  for  the  defendant  com- 
pan;  mored  the  court  to  dismiss  It.  upon  the 
ground  that  It  appeared  that  the  process  to 
commence  the  suit  had  been  served  <ai  an 
agent  of  the  company,  and  less  than  10  days 
before  the  return  day.  Code  Va.  |  3227. 
TUB  tbe  court  rtfosed  to  do.  A  motion  was 
then  made  upon  the  same  ground  to  quaab 
the  return  of  the  sheriff  on  the  process,  which 
motion  the  court  sustained,  and  remanded  the 
case  to  rules.  The  refusal  of  the  court  to 
dismiss  the  suit  constitutes  the  first  assign- 
ment of  error.  The  action  of  the  court  was 
right,  and  this  assignment  of  error  Is  wltb- 
ottt  merit. 

The  plaintiff  based  his  right  of  action  hi 
this  case  upon  two  grounds.  The  first  ground 
was  that  the  defendant,  in  building  the  Clinch 
Valley  Division  of  Its  road,  which  runs 
through  the  laud  of  the  plaintiff,  failed  to  con- 
struct in  the  fills  or  embankments  In  its  road 
the  proper  and  necessary  number  of  culverts 
to  carry  off  from  bis  land  the  surface  water, 
which,  prior  to  the  building  of  the  road,  flow- 
ed by  natural  channels  Into  Clinch  river;  and 
that  the  water  Is  thereby  obstructed,  and 


accnmulatea  In  ponds  on  bis  land,  to  his  in- 
jury. Up<m  the  xelatlTe  rights  of  adjacent 
landowners  with  respect  to  surface  water 
there  Is  a  ctmtnuiety  (tf  jndldal  decision. 
Except  where  the  dvU-law  doctrine  of  tlie 
servitude  of  the  lower  tenement  prerails,  the 
general  rule  Is,  however,  tbat  no  actiMi  will 
lie  tor  obstructing  the  flow  of  surface  water. 
Where  the  common  law  Is  In  force,  as  In  this 
state,  surfiice  water  is  considered  a  commm 
enemy,  and  the  courts  agree  that  each  land- 
owner may  fight  it  off  as  best  be  may.  He 
may  obstruct  or  hludw  its  flow,  and  ma; 
even  turn  It  back  upon  tbe  land  of  bis  neigb< 
bor,  whence  it  camow  This  results  from  tbe 
dominion  the  law  glrea  to  him  orer  Ida  land. 
His  right  to  it  extends  beneath  tbe  surface 
to  the  center  of  the  earth,  and  abore  it  to 
the  skies.  He  Is  entitled  to  tbe  free  and  un- 
fettered control  of  It  above,  upon,  and  be- 
neath the  surface,  and  cannot  be  h^d  liaUe 
for  any  Injury  which  Its  reasonaUe  use  and 
enjoyment  may  cause  to  other  lands  in  in- 
terrupting the  flow  of  surface  water.  He 
may  change  the  surface  of  his  own  land,  or 
erect  buildings  or  other  structures*  upon  St. 
and  thus  restrain  or  divert  the  surfiice  water 
which  may  accumulate  on  adjacent  lands 
from  falling  rains  and  melting  snows,  with- 
out being  made  liable  tfaer^or  to  their  own- 
era.  Qould.  Waters,  8  278;  Angell,  Water 
Courses,  SS  108a,  108b;  Gannett  v.  Harga- 
doD.  10  Allen,  106;  Taylor  v.  Flckas.  31  Am. 
Rep.  114;  Sweet  v.  Cutts,  0  Am.  Rep.  276; 
O'Connor  v.  Railroad  Co.  (Wis.)  9  N.  W.  287; 
and  Washb.  Easem.  (3d  Ed.)  S  853  (3a).  And 
this  right  Is  poMessed  by  a  railroad  compar 
ny  in  respect  to  Its  right  of  w^  as  w^  as 
by  any  otber  owner  of  real  estate;  It  eu- 
joys  the  same  privileges  as  any  other  own&c 
of  land;  no  greater,  but  no  lees.  Ooold, 
Waters,  S  273;  Jenkins  v.  Railroad  Co.,  UO 
N.  C.  438,  16  S.  E.  193;  Rowe  v.  Ballnad 
Co.  (itlnn.)  43  N.  W.  76;  Sullens  v.  Railroad 
Co.  nowa)  38  N.  W.  545;  O'Connor  v.  Rail- 
road Ca  (Wta.)  9  N.  W.  287;  Railroad  Ca  v. 
Stevens,  38  Am.. Rep.  189;  and  Railroad  Oa 
V.  Hammer,  31  Am.  R^.  216.  This  right  In 
regard  to  surface  wat«r  may  not  be  exei^ 
cised  wantimly,  unnecessarily,  or  cardessly; 
but  Is  modified  by  that  gcdden  maxim  of  the 
law,  that  one  must  so  use  his  own  proper^ 
as  not  to  Injure  tbe  righto  ot  anothar.  It 
must  be  a  reasonable  use  of  the  land  for  Ito 
Improvement  or  better  enjoyment,  and  the 
right  must  be  exercised  In  good  faith,  with 
no  purpose  to  abridge  or  Interfere  with  tbe 
rights  of  others,  and  with  such  care  with 
respect  to  the  property  that  may  be  affected 
by  the  use  or  ImprovemMit  as  not  to  Inflict 
any  Injury  Iwyond  what  is  necessary. 
Where  tbe  exercise  of  the  righto  Is  thus 
guarded,  although  injury  may  result  to  tbe  * 
land  of  another,  he  Is  without  remedy.  Lew- 
is, Em.  Dom.  g  5S5;  Washb.  Easem.  (3d 
Ed.)  p.  4Sli;  Sweet  v.  Cutts,  9  Am.  Rep.  276; 
Railroad  Co.  v.  Wicker,  74  N.  C.  220;  Beard 
T.  Murphy,  37  Tt  90;  Railroad  Ca  v.  Gbap- 
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man,  43  Am.  B«p.  280;  Abbott  t.  Railroad 
Co.,  53  Am.  Rep.  581;  Taylor  T.  Flckas,  31 
Am.  Rep.  114;  Railroad  Co.  t.  Hammor,  31 
Am.  Rep.  216;  and  24  Am.  &  Eng.  Enc. 
lAW,  020.  The  right,  thus  modified,  has  al- 
so Its  ezc^lnu.  One  exception  la  that  the 
owner  of  tiie  land  cannot  collect  the  water 
Into  an  artificial  dbannel  or  Tolnme  and  poor 
it  upon  the  land  of  another,  to  his  Injury. 
The  right  to  fend  off  surface  water  does  not 
extend  that  Ua.  Darla  t.  Olty  of  Craw- 
fordsTlIle  and.  Snp.)  21  N.  E.  449;  City  ot 
BTansTllle  t.  Decker,  43  Am.  Rep.  86;  Rail- 
road Go.  T.  Sterols,  88  Am.  Rep.  139;  Pa- 
tfrica  TP.  T.  Hopkins  (Ind.  Sup.)  SO  N.  E.  886; 
BycbUckl  T.  City  of  St  Louis  (Mo.  Sup.)  11 
S.  W.  1001;  Railroad  Co.  t.  Marley  (Neb.) 
40  N.  W.  948;  ObalUey  t.  City  ot  Richmond 
(Va.)  14  S.  B.  339;  2  Dill.  Mnn.  Corp.  {  1051; 
and  Gould,  Waters,  %  271.  Another  excep- 
tion to  the  right,  wtilc^  pertinently  applies 
to  tUs  case,  is  that-  the  owno:  tft  the  land 
cannot  Interfere  with  the  flow  of  surface 
water  in  a  natural  channel  or  water  course. 
Where  the  water  has  been  accustomed  to 
gath«  and  flow  along  a  wdl-defined  chan- 
nel, which  by  frequent  running  It  has  won 
or  cut  Into  the  stdl,  be  may  not  obstruct  or 
divert  it  to  the  injury  of  anoUiw.  Earl  t. 
t>e  Hart,  12  N.  J.  Eq.  280;  Railroad  Ga  ▼. 
Chapman,  43  Am.  Refk  SSO;  Olbba  t.  Wll- 
liama,  3T  Am.  R^.  241;  Palmer  t.  Waddell, 
3&  Kan.  855;  Rowe  t.  Railroad  Ga  (Minn.) 
43  N.  W.  76;  and  24  Am.  &  Eng.  Enc.  Law, 
OOfr-002. 

Before  proceeding  to  apply  these  principles 
to  the  case  beftne  us.  It  wIU  be  more  con- 
venient to  notice  the  other  ground  npon 
-which  the  plaintiff  based  his  right  of  action. 
Tills  wa&  that  the  defendant,  in  constructing 
its  said  line,  carelessly  and  negligently  de- 
posited large  Quantities  ot  eartht  stone, 
sravel,  and  other  matter  up<m  the  plalntlCTs 
land  which  adjoined  Its  right  of  way,  and 
allowed  the  same  to  remain  ttiere.  The  de- 
fendant acquired  Its  right  ot  .way  through 
the  plalntUTs  lands  by  purchase,  and  not  by 
condemnation  proceedings.  This,  howeva:, 
would  make  no  difference  In  its  duty,  nix 
alter  ito  right  m  UabUlty.  These  would  be 
the  same  In  either  case.  The  plaintlfl  would 
be  barred  from  a  recoreiy  against  It,  in  the 
case  of  negllg^ice  ot  want  of  propw  care  hi 
the  construction  of  Its  road,  only  as  to  those 
matters  which  ent«ed  into  the  assessment 
in  condemnation  proceedings,  and  fw  which 
«Mnpensatl<m  would  be  allowed.  Railroad 
Go.  T.  Daniel,  20  Orat  875;  Lewis,  Em.  Dom. 
fi  88,  293,  672,  578;  and  Pierce,  B.  B.  pp. 
179,  218.  Damages,  nndw  this  rule,  could 
be  only  for  what  could  be  foreseen  and  esti- 
mated. Tbey  could  not  with  any  jHopriety 
be  assessed  for  an  injury  that  might  hap^ 
pen  from  an  illegal  act  oc  from  the  negli- 
gence or  want  of  skill  and  care  in  the  con- 
Btmctlon  ot  its  road.  The  injustice  of  a 
contrary  rate  is  manifest  Zf  compensation 
were  included  in  the  assessment  toe  depoBi^ 


log,  outside  of  its  right  of  way,  upon  the 
land  of  another,  the  material  excavated  In 
building  itB  road,  which  It  would  have  no 
right  so  to  deposit  and  could  not  be  pre- 
sumed that  It  woiUd  do  contnuy  to  its  duty, 
the  deposit  might  not  as  it  protubly  nev» 
would,  be  made,  and  In  such  case  the  owner 
of  the  land  would  recelYe  and  the  company 
pay  fw  an  injury  that  could  not  with  pro- 
priety be  anticipated,  and  one  that  In  point 
of  fact  never  happened.  No  compensation 
based  on  such  a  presumption  of  negligence 
would  ever  be  tolerated  by  the  law.  Conse- 
quently, if  the  defendant  did  deiK>sit  on'  the 
land  of  the  plaintlfl,  without  his  consent 
earth,  stone,  pavel,  and  other  matter,  which 
It  was  necessary  to  remove  in  constractlng 
its  road,  and  allowed  it  to  remain  there,  it 
Is  liable  to  him  for  such  Injury  as  he  may 
have  thereby  siutalned.  Kiear.  &  B.  Neg. 
<Bd.  1880)  i  449;  2  Wood.  By.  Law,  fi  258; 
Ploc^  B.  B.  p.  260;  Sabln  v.  Railroad  Co., 
25  Vt  363;  Railroad  Ga  v.  OUleland,  56  Pa. 
Bt  446:  and  Whltehouse  t.  Ballroad  Ga, 
S2  Hew  206. 

It  only  remains  to  consider  titie  enws  as- 
signed in  the  petition  for  the  writ  ot  wror 
awarded  In  this  caae.  and  apid;  the  princi- 
ples thus  enunciated. 

Tbexo  was  a  dMUurrw  to  the  declaration, 
which  contained  tour  counts.  The  court 
sustained  the  demurrer  as  to  the  first  and 
third  counts,  overruled  It  as  to  the  second 
and  fourth  counts,  and  gave  leave  to  the 
plaintiff  to  file  an  amended  declaratlcm.  An 
amended  declaration  was  afterwards  filed, 
containing  a  single  count,  in  which  waa  set 
forth  more  fully  and  specifically  the  cause 
of  action  that  was  Intended  to  be  embraced 
In  the  first  and  third  counts  of  the  <Higlnal 
declaration,  as  to  which  the  court  had  sus- 
tained the  demurrer.  The  gravamen  of  the 
amended  declaration  was  that  by  reascm 
ot  the  natural  slope  ot  the  land  of  the  plain- 
tiff to  Clinch  river,  on  which  it  lies,  the  sur- 
face water,  which  accumulated  upon  the 
land  in  time  of  freshets,  rains,  and  storms, 
was  accnstfuned,  prior  to  the  building  of  the 
mOlroad,  to  flow  by  natural  channels  across 
what  is  now  the  right  of  way  of  the  defend- 
ant and  thence,  over  another  part  of  the 
land  of  the  plaintiff.  Into  the  said  river;  and 
that  the  flow  of  the  water  to  the  river  along 
said  natural  channels  was  now  hindend 
and  prev«ited  by  the  failure  of  the  defend- 
ant to  ctmstruct  under  the  embanlunente  at 
Ite  roadbed  the  proper  and  necessary  cul- 
verte  for  the  escape  <MC  the  water  by  the 
said  channels  into  the  river,  thereby  causing 
the  water  to  accumulate  In  ponds  on  the 
land  of  the  plaintiff,  to  his  Injury.  No  ex- 
cation  was  taken  to  the  amended  declara- 
tion, and,  the  general  issue  being  pleaded, 
the  parties  went  to  trial  on  the  second  ai^ 
fourth  counte  of  the  original  declaration 
and  on  the  single  count  of  the  ammded  dec- 
laration. The  second  count  of  the  original 
declaration  alleged  that  the  defendant  to 
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constructing  its  road  through  the  land  of 
the  plaintiff,  did  not  nse  ordinary  and  rea- 
aonable  care,  hut  carelessly  and  negligently 
piled  and  deposited  large  quantities  of 
earth,  stone,  gravel  ajid  other  matter  upcHi 
his  land,  outside  of  and  beyond  its  right  of 
way,  to  his  injury.  The  fourth  qount  is 
sulMtantlally  the  same  as  the  second,  with 
the  additional  all^atlon  that  It  allowed  the 
said  material  so  to  remain  for  a  long  and 
upreasonahle  space  of  time.  Each  of  the 
said  counts  set  forth  a  good  cause  of  action, 
and  the  court  did  not  err  In  overruling  the 
demurrer  thereto.  This  disposes  of  the  sec- 
ond assignment  of  wror. 

After  there  bad  "been  a  mistrial  of  the 
case,  the  plaintiff  was  given  leave  to  file  a 
further  amended  dedaiation,  or  a  bill  of 
particulars,  as  be  might  be  advised.  In 
pursuance  of  such  leave,  he  filed  with  his 
declaration,  on  September  5,  1883,  a  bill  of 
particulars,  by  which  he  gave  notice  that, 
in  establishing  the  damages  to  which  h« 
was  entitled,  he  would  rely  on  and  provfr— 
First,  that  the  earth,  stone,  etc.,  so  d^KWlt- 
ed  on  his  land  obstructed  the  necessary 
panway  to  other  land  belonging  to  him; 
and,  secondly,  what  the  opening  of  the  pass- 
way,  or  of  a  new  road  to  the  said  land, 
would  cost  him.  No  objection  was  made 
by  the  counsel  for  the  defendant  to  the  bill 
of  particulars  Itself  or  to  Its  being  filed; 
and  at  the  following  November  term  of  the 
court  the  trial  proceeded  In  accordance  with 
the  declarations,  original  and  amended,  and 
the  bill  of  particulars.  It  Is  now  claimed 
that  the  declaration  was  snfflciently  certain 
and  definite,  and  tliat  the  court  erred  In  per- 
mitting the  bill  of  particulars  to  l>e  filed; 
and,  further,  that  no  testimony  should  have 
been  admitted  to  show  that  the  deposit  of 
said  material  obstructed  the  paraway  of 
the  plaintiff  to  his  land,  or  as  to  the  cost  of 
opening  It  This  constitutes  the  third  as- 
signment of  error.  We  do  not  see  that  the 
bill  of  particulars  sets  up  new  matter,  or  Is 
a  departure  from  the  cause  of  action  alleged 
In  the  declaration.  The  office  of  a  bill  of 
particulars  is  to  give  a  fuller  and  more  par- 
ticular specification  of  the  matter  contained 
In  the  declaration,  or,  in  this  case,  of  tbe 
nature  and  extent  of  the  injury  which  the 
plaintiff  claimed  that  he  had  sustained. 
And  we  are  furthermore  of  the  opinion  that, 
if  the  bill  of  particulars  were  liable  to  tech- 
nical objection,  the  defendant,  by  its  coun- 
sel, waived'  such  objection  by  failing  to 
make  It  In  due  time  before  the  trial  began. 
To  have  allowed  It  to  prevail  after  the  trial 
began.  In  tbe  form  it  was  made,  would  have 
been  to  take  the  plaintiff  by  surprise,  to 
which  he  ought  not  to  have  been  subjected. 

The  fourth  assignment  of  error  will  be  dis- 
posed of  when  we  come  to  consider  the  re- 
fusal of  tbe  court  to  set  aside  tbe  verdict  and 
award  a  new  trial. 

This  brings  us  to  the  conslderatlw  of  the 
Instructions,  the'  ^Ec^tlons  to  which  con- 


stitute the  fifth,  sixth,  and  sev^ith  acalgn- 
meuts  of  error.  The  plaintiff  offered  four  in- 
structions, which  he  asked  the  court  to  give 
to  the  jury.  The  defendant  objected  to  all  <tf 
them  except  the  fourth,  whereupon  tbe  court 
overruled  objection  to  the  second  and  third, 
and  modified  the  first  Instruction  before  giv- 
ing it  to  the  Jury.  The  instructions  as  given 
to  the  jury  correcUy  expound  the  law,  and 
the  object! ona  thereto  were  properly  over- 
ruled. Tbe  defendant  thai  offered  nine  In- 
structions, all  of  wUch  the  court  gave,  except 
the  first  and  tiilrd;  modified  the  eighth;  and, 
hi  lieu  of  the  first  instnictloa,  gave  Its  own, 
which  appears  In  the  reccsrd  as  No.  10.  To 
this  acUoa  of  the  court  upon  Its  Instmctlons 
the  defendant  by  Its  counsel  excepted.  The 
charge  was,  and  evid^ice  was  introduced  to 
show,  that  the  surface  water,  prior  to  the 
building  of  tbe  railroad,  passed  off  from  the 
land  of  the  plaintiff  by  natural  channels  into 
Clinch  river,  and  that  the  damage  he  had 
since  sustained  from  the  water  was  caused 
by  tbe  obstruction  of  theee  natural  ctM<«ne1g 
by  the  embankments  of  the  road.  If  so,  it 
would  have  been  Incorrect  to  Instruct  the 
Jury  that  such  damage  was  a  proper  Item  to 
be  taken  Into  crasidmUlon  when  the  def«id- 
ant  purchased  Its  ri^it  of  way  from  the 
plaintiff,  and  was  concluded  by  such  por- 
chase.  The  defendant  would  have  had  no 
right,  as  we  hare  already  seen,  to  obstruct  a 
natural  ciiannei;  and  this  would  have  been 
to  assess  the  defendant  in  advance  tot  an  act 
that  the  law  forbids.  Compensation  for  an  Q- 
legal  act,  which  the  def^dont  might  never 
omunlt,  oonld  not  be  sustained.  Tbe  Instmc- 
tl<Hi  was  erroneous  for  the  farther  reasmi 
that  It  made  the  constructlcn  of  other  rail- 
roads the  rule  by  which  to  determine  wheth- 
er or  not  the  road  of  the  defendant  was  prop- 
erly constructed,  and  not  the  dutlea  and  ob- 
ligations which  the  law  Imposed  upon  it  as 
the  proper  test  lostructloa  No.  1,  both  aa 
origlnaUy  asked  for  and  also  as  modified  by 
the  counsel  for  the  defmdant,  was  dearly 
wrong,  and  the  court  rightly  rejected  it 
Kvery  man  Is  ^titled  to  a  passway  over  bis 
own  land  from  one  part  of  it  to  another;  and 
if  the  defendant  unlawfully  destroyed  tbe 
only  passway  of  the  plaintiff,  by  dejpoaltlng 
upon  it  the  debris  arising  from  the  constmc- 
tlon  of  its  roadbed,  be  was  entitled  to  dam- 
ages, which  would  not  be  adequately  meas- 
ured by  the  mere  effect  the  destruction  of 
such  necessary  passway  might  have  on  the 
value  of  the  parc^  of  land  thus  made  inac- 
cessible to  him.  Instruction  No.  8,  as  orig- 
inally asked  for,  does  not  appear  In  the  rec- 
ord, but  only  as  modified  by  the  court  We 
are  nnable,  therefore,  to  say  whether  tbe 
court  erred  In  modifying  it  or  not 

The  only  remaining  assignment  of  error  la 
to  the  refusal  of  the  court  to  set  aside  tbe 
verdict  and  award  a  new  triaL  Tliree 
grounds  were  assigned  ttx  this  motlcm:  First, 
because  the  T«dlct  was  contrary  to  the  law 
and  the  .evidence;  second,  because  of  the 
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varions  mianilings  of  the  court;  and,  tblrd, 
because  the  verdict  was  ezceaslTc.  The  sec- 
ond grouDd  assigned  for  the  new  trial  has 
been  already  passed  upon  in  discussing  the 
Tarlona  rulings  of  the  court.  No  error  was 
found  In  tliein,  and  this  ground  need  not  be 
further  consldned.  It  was  shown  in  evi- 
dence that  the  surface  water  on  the  land  of 
the  plalntitr.  prior  to  the  Imildlng  of  the  road, 
escaped  from  It,  over  what  is  now  the  right 
of  way  of  the  defendant,  by  natural  channels 
Into  Clinch  river,  and  that  its  flow  is  now 
prevented  by  the  failure  of  the  defendant  to 
cooBtroct  in  the  said  channels  the  nec^saiy 
cnlverta  nnder  Its  roadbed;  and  that  conse- 
quently the  land  of  the  plaintilt  is  greatly 
damaged  by  the  accumulation  of  the  water 
into  ponds.  There  was  also  abundant  evi- 
dence to  prove  that  large  Quantities  of  earth, 
stone,  gravel,  and  other  debris  bad  been  de- 
posited upon  the  strip  of  land  of  the  plalntUf 
which  lies  between  the  right  of  way  of  the 
defendant  and  Clinch  rlvor,  and  that  this 
strip  of  land  furnished  the  only  passway  tot 
'the  plaintiff  to  another  parcel  of  his  land. 
The  evidence  also  showed  that  this  obstruct- 
ive material  could  not  be  removed,  nor  a 
new  road  opened  by  the  plaintiff  to  the  part 
of  his  land  tiius  cut  off  and  rendered  inacces- 
sible to  him,  except  at  great  expense,  ranging 
from  a  few  hundred  dollars  to  a  sum  exceed- 
ing the  amount  of  the  verdict  of  the  Jury. 
The  evidence  further  tended  to  prove  that 
this  wastie  earth  and  other  material  were  de- 
posited and  distributed  along  on  the  said  strip 
of  land  of  the  plaintiff,  by  the  contractors 
who  built  the  railroad,  by  direction  of  the  en- 
gineer of  the  defendant  company.  The  jury, 
who  were  the  proper  triors  of  the  facts,  after 
seeing  and  hearing  the  witnesses  testify,  ren- 
dered a  verdict  for  the  plaintiff  for  $1,000, 
and  the  court  approved  it  It  Is  clear  frtnu 
the  evidence,  as  certified,  that  the  Jury  were 
well  warranted  In  finding  a  verdict  In  favor 
of  the  plaintiff,  and,  upon  a  conslderatlMi  of 
all  the  testimony,  we  cannot  say  that  the 
verdict  is  excessive.  There  Is  no  error  In  the 
Jndgmoit  of  the  circuit  court,  and  the  same 
must  be  affirmed. 

(Bl  Va.  706) 

NATIONAL  MUT.  BUILDING  &  LOAN 
ASS'N  et  al.  v.  ASHWORTH.i 
(Snprone  Oourt  of  Appeals  of  Virginia.  Jul; 
18.  1895.) 

Admissioiis  Plbadisq— EFmcT  — CoNnior  or 

IlAWS—LOAIT  OP  MOKBT— SaLX  DNDCB 

Tbcst  Dbbd — AccouNTisa. 

1.  One  who  has,  in  his  pleadings  and  admis- 
bIous.  asserted  that  a  concern  is  a  corporation, 
cannot  thereafter  dispute  it. 

2.  Where  a  building  association  lends  money 
in  Virginia  to  a  citizen  of  that  state  upon  land 
located  there,  bat  the  bond  is  made  payable  in 
New  Yorli,  the  contra-et  ia  a  New  York  contract, 
and  Its  legality  is  to  be  determined  by  the  lawa 
of  that  state. 

3.  When  a  trustee  ia  about  to  sell  land  un- 


1  Reported  by  F.  S.  Klrkpatriek,  Baq.,  of  the 
Lynchbug  bar. 


der  a  trust  deed,  without  giving  prtmer  credits, 
equity  will  direct  an  accounting  before  a  com- 
missioner. 

Appeal  from  circuit  court,  Washington 
county;  Sheffey,  Judge. 

Bill  by  Mary  J.  Ashworth  against  the  Na- 
tional Mutual  Building  &  Loan  Association 
and  another.  Decree  for  complainant,  and 
d^mdants  appeal.  Reversed. 

Rhea  &  Peters  and  Fenn  &  Cocke,  for  ap< 
p^lants.  J.  8.  Ashworth,  for  appellee. 

BUCHANAN,  J.  The  appellee  filed  her 
bill  In  the  circuit  court  of  Washington  coun- 
ty, praying  for  an  Injunction  to  restrain 
the  appellant  W.  F.  Rhea,  trustee,  from 
selling  a  house  and  lot  to  satisfy  a  debt  due 
from  her  to  the  National  Mutual  Building  & 
Loan  Association,  the  other  appellant,  and 
secured  thereon  by  a  deed  of  trust. 

The  grounds  upon  which  she  based  her 
right  to  the  injunction  and  to  the  other  re- 
lief prayed  for  were: 

(1)  That  tbe  debt  secured  by  the  deed  of 
trust  was  usurious  and  void,  except  as  to 
the  principal  money  loaned,  and  that  she 
was  entitled  to  a  credit  upon  such  principal 
of  all  the  sums  she  had  paid  thereon. 

(2)  That  the  appellant  company  was  a  cor- 
poration created  under  the  laws  of  the  state 
of  New  York,  and  had  not  established  an 
office  in  this  state,  as  required  by  sectloq 
1104  of  the  Code  of  1887. 

The  appellants  filed  tbelr  demurrer  and 
answer  to  her  bill,  and  also  filed  a  cross 
bill,  to  which  the  appellee  filed  her  d^ur- 
rer  and  answ^,  and  also  filed  an  amended 
bill,  In  which  she  states  the  same  grounds 
for  relief  as  were  stated  in  her  original  bill, 
though  she  goes  much  more  fully  Into  the 
history  and  the  details  of  the  negotiation 
which  resulted  In  the  creation  of  the  debt 
to  secure  which  the  deed  of  trust  upon  her 
property  was  executed.  Upon  a  hearing  of 
the  cause  tbe  circuit  court  h^d  that  the 
transaction  complained  of  was  usurious,  and 
that  tbe  appelant  company  was  only  en- 
titled to  recover  the  principal  sum  secured 
by  the  deed  of  trust,  and  that  ni>on  this  prin- 
cipal must  be  credited  all  sums  paid  by  tbe 
appellee  to  the  appellant  company,  of  which 
she  was  a  member,  whether  paid  by  her  as 
entrance  fees,  premiums,  or  monthly  dues  as 
a  stockbolder  and  member  of  such  com- 
pany, or  paid  upon  the  principal  or  interest 
of  the  debt  secured,  and  directed  an  account 
to  ascertain  the  actual  amount  of  money 
borrowed  by  tbe  appellee  from  the  appelant 
company,  and  the  amount  of  credits  to 
which  she  was  entitled  thereon.  From  this 
decree  an  appeal  was  takra  by  the  appel- 
lants. 

A  great  number  of  questions  were  raised 
and  argued  in  the  briefs  and  oral  arguments 
of  coons^,  many  of  wblch  do  not  arise  un- 
der the  pleadings  in  the  case,  or  have  been 
settled  by  the  admlsaloni  and  agreraieats  of 
the  parties. 
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One  of  the  questions  raised,  and  earnestly 
Insisted  upon  by  the  appellee  to  sustain  her 
contention,  was  that  the  appellant  compa- 
ny had  never  been  properly  organized  under 
the  laws  of  the  state  of  New  York,  and  that 
It  had  no  right  to  exercise  the  extraordinary 
powers  conferred  upon  It  by  Its  charter  In 
that  state,  and,  since  It  had  no  legal  exist- 
ence In  the  state  of  Its  domicile,  It  could 
have  none  here.  Whatever  may  be  the  de- 
fects. If  any,  of  Its  organization  under  the 
laws  of  New  York,  they  cannot  be  Inquired 
Into  In  this  case. 

The  appellee,  In  both  her  original  aJid 
amended  bills,  makes  this  allegation: 

"Your  complainant  would  further  show 
unto  your  hmior  that  the  National  Mutual 
Building  &  Loan  Association  of  New  York 
is  a  corporation  under  tbe  laws  of  the  state 
of  New  York,  and  Is  not  a  resident  of  this 
state,  nor  has  It  an  office  In  this  state,  as  re- 
quired by  section  1104,  Code  Va.  1887." 

In  a  written  agreement  made  between  the 
parties  by  their  conns^,  the  appellee  ad- 
mits, among  other  things,  that  "the  National 
Mutual  Building  &  Loan  Association  of  New 
York  was  duly  Incorporated  under  the  laws 
of  New  York,  and  authorized  to  transact 
such  business  as  was  contemplated  by  the 
act  of  the  New  Tork  legislature,  which  was 
certified  to  the  secretary  of  the  common- 
wealth of  Virginia,  but  denies  that  It  was 
authorized  to  transact  any  business  In  tbe 
state  of  Virginia,  and  also  denies  that  It  was 
authorized  to  enter  Into  the  contract  under 
Investigation,  by  the  laws  of  New  York." 

A  party  who  has  alleged  In  his  pleadings 
the  existence  of  a  fact,  or  expressly  admit- 
ted it  In  tbe  facts  agreed  in  the  case,  will 
not  be  permitted  In  that  case  to  queatlcm 
the  existence  of  such  fact  And  certainly 
not  In  a  case  like  this,  where  the  existence 
of  such  facts  Is  both  alleged  and  admitted. 
For  the  purposes  of  this  case,  the  appellant 
compnny  must  be  considered  as  duly  Incor- 
porated under  the  laws  of  the  state  of  New 
York. 

The  next  question  Is,  did  it  have  the  right 
to  do  business  In  this  state? 

The  appellee.  In  her  original  and  amended 
bills,  claims  that  It  did  not  have  such  right, 
because  It  did  not  have  "an  office  In  this 
state,  as  required  by  section  1104,  Code  Va. 
.1887."  That  section  provides,  among  other 
things,  that  "every  company  Incorporated  un- 
der the  laws  of  this  state,  or  another  state, 
and  doing  business  In  this  state,  shall  have 
an  office  In  tbe  state  at  which  all  claims  due 
residents  of  the  state  against  such  company 
may  be  audited,  settled  and  paid." 

In  the  argument  of  the  case  It  was  con- 
tended by  counsel  of  appellee  that  the  ap- 
pellant company  had  not  complied  with  oth- 
er provisions  of  section  1104,  nor  with  the 
act  of  March  5,  1890,  entitled  "An  act  re- 
lating to  building  &  loan  associations  not 
lncorT>orated  In  this  state,"  and  that  these 
provisions  were  conditions  precedent  to  the 


right  of  any  foreign  corporation  to  do  busi- 
ness In  this  state,  and  that  all  contracts 
made  In  tbe  state  before  such  compliance 
were  null  and  void,  and  could  not  be  en- 
forced. 

In  order  to  raise  such  question,  It  was 
necessary  for  the  appellee  to  allege  In  her 
bill,  or  amended  bill,  the  failure  of  the  ap- 
pellant company  to  comply  with  the  require- 
ments of  those  statutes,  and  also  to  allege 
In  what  particular  It  had  failed  to  do  so. 
It  Is  a  fundamental  principle  of  equity 
pleading  that  every  fact  essential  to  sustain 
the  bill,  and  relied  upon  to  obtain  tbe 
prayed  tor,  must  be  stated  In  tiie  Mil. 
Story,  Eq.  PL  §  241. 

In  this  case  the  only  allegation  In  tbe  ap- 
pellee's pleadings  as  to  the  failure  of  the 
appellant  company  to  comply  with  these  stat- 
utes was  that  contained  In  her  original  and 
amended  bill.  In  which  she  alleges  that  the 
appellant  company  had  no  "office  In  this 
state,  as  required  by  section  1104,  Code  Ta. 
1887."  We  think  tbe  Investigation  as  to 
whether  tbe  appellant  company  had  com- 
piled with  the  provIsIcHis  of  section  1104  of 
the  Code,  and  of  the  act  of  March  5,  1890. 
must  be  confined  to  the  allegotlonB  of  the  ap- 
pellee's bills  upon  that  subject,  viz.  that  the 
appellant  company  had  no  such  office  In  this 
state  as  was  required. 

It  appears  from  the  power  of  aMomey  exe- 
cuted by  the  appellant  company  on  tbe  29th 
day  of  November,  1880,  and  properly  ac- 
knowledged and  recorded  In  the  corporation 
court  of  the  city  of  Boanoke,  that  Henry  Gib- 
son was  appointed  agent  for  such  company, 
and  his  office  In  the  city  of  Boanoke  was  des- 
ignated and  entitled  "as  Its  proper  office  at 
which  all  claims  due  by  said  association  to 
residents  of  the  state  of  Virginia  may  be  au- 
dited, settled,  and  paid."  It  thus  appears 
clearly  that  the  appellant  company  did  com~ 
ply  with  the  statute  requiring  It  to  have  an 
office  In  this  state,  and,  under  tbe  pleadings 
In  this  case,  was  authorized  to  carry  on  Its 
business  In  this  state. 

The  next  question  for  us  to  decide  Is 
whether  the  transaction  between  the  appel- 
lee and  the  appellant  company  was  usurious. 

It  is  contended  by  the  appellee  that  the 
contract  in  question  was  a  Virginia  omtiact 
and  that  It  Is  governed  by  the  laws  of  tbls 
state.  Tbe  facts  agreed  show  that  the  ap- 
plication for  the  loan  was  made  at  the  office 
of  the  ag^t  of  the  appellant  company  In 
Bristol,  In  the  state  of  Tennessee,  and  that 
the  contract  was  concluded  in  this  stat^ 
where  the  appellee  then  lived,  and  that  all 
the  papers  were  executed  and  delivered  In 
this  state.  The  bond  given  by  tbe  appellee 
to  the  appellant  company  for  the  money  bM- 
rowed  was  payable  at  the  office  of  the  ap- 
pellant company  In  New  York  City,  and  all 
interest,  monthly  premiums,  and  monthlr 
dues  were  payable  on  or  before  the  last  busi- 
ness day  of  every  month  at  the  same  office 
When  a  contract  Is  made  or  entered  Into  In 
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one  state,  to  be  performed  In  another,  It  Is, 
BB  a  general  rule,  to  be  governed  by  the 
laws  of  the  place  of  performance,  without  re- 
gard to  the  place  at  which  It  was  wrlttoo, 
signed,  or  dated.  In  respect  to  Its  nature,  In- 
teipretatlon,  validity,  and  etEect.  1  Dan- 
ielle Neg.  Inst  i  865;  Andrews  t.  Pcmd,  13 
Pet  65;  Coghlan  v.  Railroad  Ca,  142  U.  S. 
101,  12  Sup.  Ct  150.  It  waa  said  by  Chief 
Justice  Taney,  In  delivering  the  <^lnIon  ol 
the  court  In  the  case  of  Andrews  v.  Pond, 
dted  above,  that  'The  general  principle  in 
relation  to  contiacta  made  in  one  place,  to  be 
executed  In  another,  Is  wril  settled.  They 
are,  to  be  governed  by  the  law  of  the  place 
of  pmformance,  and,  if  the  Interest  allowed 
by  the  laws  of  the  place  of  performance  Is 
higher  than  that  of  the  place  of  the  con- 
tract the  parties  may  stipulate  tor  the  high- 
er Interest  without  incurring  the  penalties  of 
usury."  13  Pet.,  at  page  78. 

The  place  where  the  contract  In  question 
was  to  be  performed  being  the  state  of  New 
York,  It  Is  governed  by  her  usury  laws. 

Chapter  122  of  the  Laws  of  New  York, 
passed  April  10,  1S51.  entitled  "An  act  for 
the  Incorporation  of  building,  mutual  loan 
and  accumulation  fund  assoclatlms,"  togeth- 
er with  amendments  made  thereto,  are  prop- 
erly proved  and  filed  In  the  cause.  Section 
7  of  this  act,  as  amended  by  act  of  June  9, 
1875,  contains  this  provision:  "Nor  shall  the 
imposition  of  fines  for  the  non-payment  of 
finea  or  fees,  or  other  violations  of  the  arti- 
cles of  assoclatltm,  nor  shall  the  making  of 
any  monthly  payments  required  by  the  ar- 
ticles of  association,  or  of  any  premium  for 
loans  made  to  members,  be  deemed  a  viola- 
tion of  the  proTisions  of  any  statute  against 
usury.** 

It  is  thus  expressly  declared  that  building 
associations  may  demand  and  receive  pre- 
miums, dues,  and  fines  without  violating  the 
usury  laws  of  New  York;  and  as  we  und^- 
stand  the  act  of  1851  of  the  state  of  New 
York,  as  amended  by  chapter  564  of  the 
Laws  of  1875,  and  according  to  the  construc- 
tion placed  upon  It  by  the  tribnnals  of  that 
state,  the  contract  made  with  the  appellee  Is 
not  usurious.  Association  v.  Read.  93  N.  Y. 
474;  opinion  of  the  attorney  general  of  the 
state  of  New  York,  printed  at  pages  46,  47, 
and  48  of  the  annual  report  of  the  superin- 
tendent of  the  banking  department  as  to  the 
legality  of  fixed  premiums  by  building  and 
loan  associations  under  act  of  1851,  dated 
November  13,  1889. 

The  appellee  Is  not  entitled  to  the  specific 
relief  prayed  for  In  her  original  and  amended 
bills.  But  It  appears  that  the  trustee  was 
proceeding  to  sell  the  house  and  lot  under 
the  deed  of  trust  tor  the  satisfaction  of  the 
debt  In  controversy,  without  giving  the  ap- 
pellee credit  for  the  "withdrawal  value"  of 
her  eight  shares  of  stock,  which  the  plead- 
ings of  the  appellants  admit  she  was  enti- 
tled to. 

Before  any  sale  under  the  deed  of  trust 


should  have  been  made,  the  balance  of  the 
debt  secured  thweby  ought  to  have  been 
ascertained,  as  any  uncertainty  as  to  the  ex- 
tent of  the  chaise  upon  the  house  and  lot 
might  have  prejudiced  the  sale.  The  circuit 
court  ought  Instead  of  entering  the  decree  it 
did,  to  have  directed  one  of  its  commission- 
ers to  have  ascertained  the  balance  dne  up- 
on the  debt  secured  by  the  deed  of  trust  In 
accordance  with  the  terms  of  the  contract 
between  the  parties. 

We  are  of  opinion,  therefore,  to  reverse  the 
decree  appealed  from,  and  to  enter  such  de- 
cree  as  the  drcnit  court  ought  to  bare  al- 
tered 

(83  Va.  24} 

WOOD  T.  WALKER  et  al.i 

(Supreme  Court  of  Appeals  of  Virginia.  Jnly 
26, 1895.) 

Bum  ow  Land — Ekporcehkst  ofVbndor's  L;sh 
— Tesdee  of  Deed. 

PlalntifiF  sold  defendant  a  tract  of  land 
upon  CTedit.  agreeing  to  famish  a  deed  of  con- 
veyance by  suffldent  title.  Upon  defaalt  in 
payment  of  a  portion  of  the  pnrchatie  money, 
the  plaintiff  brought  a  bill  to  subject  the  land  to 
sale  for  the  balance  due,  bat  did  not  tender  a 
deed  as  agreed.  MM,  that  the  bill  was  demur- 
rable. 

Appeal  from  drcnit  court,  Wythe  county; 
Williams.  Judge. 

Action  by  James  A.  Walker,  trustee,  and 
others,  against  R.  K.  Wood.  Decree  for  com- 
plainants, and  defendant  appeals.  Reversed, 

Robert  Crockett  tor  appellant  Walker  & 
Caldwell,  for  appellees. 

CARDWBLL,  J.  This  Is  a  solt  for  the  spe- 
cific performance  of  a  contract  for  the  sale 
of  land.  The  bill  filed  at  the  second  Febru- 
ary rules,  18D1,  alleges  that  appellees,  James 
A.  WalkOT,  tnistee,  under  a  deed  of  convey- 
ance of  B.  B.  Moore,  and  B.  R.  Moore,  on  the 
27th  day  of  Febnury,  18tS,  sold  to  appe- 
lant, Robert  R.  Wood,  a  tract  of  land  contain- 
ing 210  atxes,  situate  in  Wythe  county,  ad* 
Joining  Floyd  Davis  and  others,  for  the  pur- 
chase price  of  ^000,  for  whl(di  Wood  exe- 
cuted bis  three  bonds,  bearing  date  on  the* 
27th  day  of  February,  for  $1,666.66  eacb,  and 
due  the  1st  of  January,  1889,  1890,  and  1891. 
respectlTely,  wltb  Interest  from  date;  that 
the  Uacma  of  sale  were  embodied  In  a  writ- 
ten agreement,  signed  by  all  the  parties, 
which  Is  filed  as  an  exhibit  with  the  bill; 
that  Wood  took  Immediate  possession  of  the 
land  under  the  sale;  that  although  all  the 
bonds  have  fallen  due,  th^  are  only  subject 
to  the  credit  of  «3,819.50,  as  of  the  19th  day 
of  October,  1890.  Avermente  are  then  made 
that  nothing  further  could  be  realized  on  the 
bonds  Judgmrat  and  encutlon,  that  Wood 
had  not  paid  any  taxes  on  the  land,  and 
that  plaintiff's  claim  constltated  a       on  the 


1  Reported  by  F.  S.  Kirkpatric^  Esq.,  of  tha 
Lyncbburg  bar. 
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land.  These,  briefly  stated,  are  all  tbe  allega- 
tlons  CP  avoments  of  tlie  bill,  and  tbe  prayor 
Is  that  the  land  be  sold,  and  the  proceeds  of 
sale  ^plied  to  the  paymoit  of  tbe  purchase 
money,  aa  erldenced  by  the  booda,  and  of  the 
taxes  aa  kng  aa  Wood  had  been  In  posses- 
sion the  land,  etc.  -In  addition  to  those 
mentl(nied  in  the  bUl,  the  agreement  between 
the  parties  ccxitaina  this  further  proTlBl<m: 
"The  said  tract  being  all  the  remainder  <^ 
the  tract  pnrdiaaed  by  B.  B.  Hoore  of  F. 
SpiUer,  vhkSi  has  not  heretofore  beoi  sold 
off,  snppoaed  to  ontain  about  17S  acres,  and 
the  balance  of  the  210  acres  to  be  taken  off 
the  Holland  Iron.  Works  land,  adjoining  the 
Splller  land,  and  running  about  north  and 
south  from  Crockett's  MIU  road,  to  the  old 
turnpike,  so  aa  not  to  Interf^e  with  ot  In- 
elnde  the  Iron  bank  of  B.  B.  Moore,  which 
la  hereby  reserved."  At  the  September  term 
of  the  drcnlt  conrtv  appelant  demurred  to 
this  bQl,  because  InsuiHclent.  and  "particuhuv 
ly  because  no  deed  of  omTeyance  of  the-  land 
la  exhibited  with  tbe  bill.  In  e<«u»Uance  with 
the  terma  of  the  coatract  of  sale";  and  the 
cause  waa  ewtlnued  to  the  March  term,  issa, 
when*  wittKmt  dl^KMlng  Gt  the  demurrer,  the 
court  decreed  a  sale  of  the  land  for  the  pay- 
ment of  the  balance  of  tbe  purchase  money. 
From  this  decree  an  appeal  was  allowed  to 
fills  court,  and  the  only  qo^on  that  need 
be  cui^dered  la  whether  appdlanfs  demnr- 
rw  to  a^Ueetf  blU  should  have  b«!n  sus- 
tained. 

The  Mmtract  between  the  parties,  by  fiUr 
construction,  entitled  appellant,  upon  payment 
of  the  purchase  mon^,  to  a  deed  of  convey- 
ance ot  the  tend  by  a  suffident  title,  defining 
the  metea  and  bounds  of  the  land,  and  in  par- 
ticular Uiose  of  that  portion  "to  be  taken  ofC 
of  the  Holland  Iron  Worka  land,"  to  make 
up,  with  remainder  ot  the  SpiUer  tract,  tbe 
210  acres.  Aa  we  hare  seen,  the  bill  does  not 
even  allege  that  the  aroeUeea  had  done  all 
that  was  required  of  them  under  tbe  contract, 
nor  thehr  ability  and  wlllingneea  to  convey 
by  a  sutUcIent  title  the  proper^  which  they 
bad  agreed  to  convey,  nor  that  they  had  ten- 
dered a  sufficient  deed  thereto  to  appdlant. 
In  &ct,  no  allegations  or  averments  of  this 
character  are  made  In  the  bUL  *^e  who 
seeks  to  compel  another  to  fulfill  a  cwtract 
of  purchase  Is  required  to  plead  and  prove  his 
ability  and  willingness  to  convey  by  a  suffi- 
cient title  the  entire  property  which  he  has 
agreed  to  convey,  and  a  t^ider  of  a  sufficient 
deed  thereto.  •  •  *  The  deed  must  be 
Ivonght  into  court,  and  the  tender  of  it  k^t 
good  until  tbe  suit  has  been  detvmined." 
22  Am.  ft  Eng.  Bnc.  Law,  pp.  103U,  l&W. 
'■The  bin  for  the  spedflc  performance  must 
show  Hiat  complainant  bas  done  everything 
necessary  to  entitle  him  to  performance  of  the 
ccmtract  by  the  defoidant,  and  that  there  is 
a  demand  on  tbe  otbec  party,  uncomplled 
with.  The  plaintiff  should  allege  the  facts 
c(»iBtltuting  performance  on  his  part,  so  tiiat 
the  court  may  judge  whether  he  has  done 


what  be  ought"  Wat  Spec  Ferf.  12S,  124, 
and  cases  cited.  The  oourts  in  8<»ae  ot  tbe 
states  ct  the  Unkm  have  held  that  a  tender 
of  the  deed  with  the  bill  la  not  required,  but 
we  think  the  better  rule,  dedudble  from  the 
weight  of  authwlty.  Is  that  ccanplabumt  be  re- 
quired to  allege  the  facta  constituting  por- 
fftrmance  on  bis  part,  and  tender  with  his  bill 
a  sufficient  deed  of  conveyance  ot  the  title  ot 
the  property  he  has  agreed  to  sell  and  con- 
vey, that  tbe  court  may  judge  whether  be 
has  draw  what  be  ought,  and  whetber  tte 
deed  Is  sudi  a  ooiveyance  (tf  the  title  aa  tbe 
contract  requires.  In  the  case  of  Komy  v. 
Hoffman,  81  Grat  442,  wh^  the  c<mtract 
provided  that  Kenny  was  to  pay  tbe  purchase 
money  as  soon  aa  he  got  a  clear  title,  and 
where  Hoffman  had  tendered  to  the  agoit  or 
counsel  of  Kenny  a  deed  which  only  convey- 
ed the  legal  and  equitable  interest  of  the 
grantors  In  th«  land,  and  all  ttoM  elalmii^ 
by  <x  through  them,  and  afterwards  filed  fiw 
deed  with  his  bill  for  speclflc  performance  oC 
his  contract  with  Kenny,  and  In  which  be 
averred  that  he  (Hoffman)  had  done  all  that 
was  required  of  him  under  the  contract,  this 
court  held  that  BirtBDoatt  was  not  entitled  to 
specific  performance,  as  Kenny  was  entltted 
to  a  ccmveyance,  not  only  with  goieral  war- 
ranty, bat  under  his  contract  as  construed, 
free  from  Incumbrances.— "a  clear  tltla" 
See,  also,  Qriffln  v.  Gunnlngbam,  19  Giat 
571.  We  are  of  ofdnlon  tbat  tbe  snv^Ueea 
in  tbe  case  here  did  not  by  tbelr  bOl  make  a 
case  that  entitled  them  to  the  qpecUlc  per- 
formance ot  their  contract  with  appellant 
and  that  ther^ore.  ttie  drcult  court  «red  in 
not  sustaining  the  demurrer  thweto;  and 
for  this  error  the  decree  OMnplained  <ft  nmst 
be  reva-sed  and  annulled,  but  the  oanae  will 
be  remanded  to  the  circuit  court,  with  leave 
to  appellees  to  amoid  their  bill,  anid  have 
such  further  proceedings  therein  as  may  be 
proper  in  accordance  with  this  (^Inloa 


(t7  0a.M) 

BLBCTBIO  BY.  CO.  OF  SAYAKNAH  v. 

SHEFTALL. 
(Supreme  Court  of  Qeorgia.  July  8,  1886.) 

COSFLICTINO  EVTUKTfOE— RbVIKW  OS  APPBAL. 

The  evidence  was  ctMiflieting;  no  emr 
of  law  was  complaiQed  of;  and,  there  having 
been  no  abuse  of  discretion  iv  the  judge  of  the 
superior  court,  his  judgment  ovemuiog  the 
certiorari  will  not  be  distarbed. 
(Syllabus  Iqr  the  Court) 

Error  from  superior  court  Ohatham  coun- 
ty; Robert  Falligant  Judge. 

Action  by  B.  F.  Bbeftall  ag^nat  the  Blse- 
trlc  Railway  Company  of  Savannah.  Judg- 
ment for  plaintiff,  and  from  an  order  refus- 
ing a  certiorari  defendant  brings  error.  Af- 
firmed. 

Tbe  following  is  tbe  oflOcIal  report: 
B.  F.  SbeftaU  brought  suit  In  a  JnstiotfB 
court  against  the  railway  company  i^cm  an 
account  for  932.S0.   Judgment  was  rendered 
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In  tayoT  of  tbe  plaintiff  for  that  amount,  and 
d^endant  appealed  to  a  tary,  who  found  the 
same  amount  for  the  plaintiff.  By  certiorari 
the  defendant  alleged  that  this  finding  was 
erroneous,  and  contrary  to  law,  in  that, 
while  the  suit  waa  brought  on  an  open  ac- 
count, tbe  evidence  disclosed  it  was  really  a 
suit  for  damages  growing  out  of  allied 
n^llgence  of  defendant's  agents  In  operat- 
ii^  one  of  Its  cars;  that  said  agents  exer- 
cised due  care  and  caution  In  the  manage- 
ment of  the  car;  and  that  any  damages  re- 
sulting to  plaintiff  from  the  collision  be- 
tween the  car  and  bis  buggy  were  occasion- 
ed by  his  own  neglect  to  exercise  the  care 
and  cantitm  Imposed  by  law  upon  him  and 
other  drivers.  Further,  that  the  entering  up 
of  any  Judgment  on  said  verdict  is  opposed 
to  the  propositionB  of  law  governing  and 
contrt^ng  a  case  of  this  kind.  The  testl* 
mony  for  plalntUT  was  that  he  was  driving 
in  a  baggy  on  Henry  street  In  Savannati, 
wltb  Dr.  Weed,  to  attend  a  sick  call,  and 
when  be  came  to  Barnard  street  his  buggy 
was  ran  Into  by  defendant's  electric  car; 
that  tbe  first  he  knew  of  tbe  car's  approach 
was  when  tbe  buggy  was  run  Into;  that  no 
gong  was  rmig;  and  that  tbe  moturmaa 
said  to  plaintiff  at  the  time  that  It  was  no 
use  in  trying  to  stop,  as  he  was  too  close  on 
plaintiff  before  be  saw  him.  Plaintiff  could 
not  see  any  car  wbeu  he  came  to  Barnard 
street  Was  not  driving  fast.  Always  slow- 
ed up  bla  buggy  on  approaching  a  railroad 
track.  He  was  talking  with  Dr.  Weed  at 
tbe  time.  Was  about  12  feet  from  the  track 
when  be  saw  the  car,  and  by  swinging  the 
borse  aronud  quickly  saved  It,  but  the  bug- 
gy  was  struck  on  the  left  front  wbeel.  His 
reason  toe  slowii^  up  on  approaching  the 
track  was  to  save  the  buggy  from  break- 
ing down  when  crossing  it.  If  the  bell  had 
rung  be  would  have  heard  it.  It  cost  $25 
to  repair  the  buggy,  and  he  had  to  hire  an- 
other buggy  for  a  week.  The  time  was 
about  G  o'clock  p.  m.,  on  January  9th.  The 
testimony  for  defendant  was,  In  brief,  that 
the  car  was  gtHng  up  grade,  and  coald  not 
bave  gained  a  speed  of  over  five  mil^  an 
boar;  that  tbe  bell  was  rung  as  usual  io 
approaching  tbe  crossing  on  Henry  street; 
that  when  tbe  motorman  saw  plalnticra  bug- 
gy he  was  right  upon  the  crossing,  and  there 
was  no  use  In  ringing  the  gong;  that  he  put 
the  brake  on,  and  reversed  tbe  car  at  once; 
and  that  nothing  was  left  undone  which  could 
bave  been  d<me  to  avoid  tbe  collision.  Tbe 
boggy  wbeel  was  In  a  strained  position,  and 
■nry  little  would  bave  broken  It  The  }ar 
of  tbe  cc^islon  was  vwy  alight  It  was  a 
damp,  drtady  day,  and  tbe  rails  of  tbe  track 
were  wet  and  greasy  (being  in  the  neigh- 
borhood of  the  switch).  The  motorman  did 
not  make  the  statement  attributed  to  him 
by  plaintiff's  testimony;  bat  if  he  said  any- 
thing, it  was  that  on  accoont  of  tbe  damp- 
ness and  greasy  rails  it  was  Impossible  to 
uujp  tbe  car  immediately,  and  the  brake  was 


almost  oselesa,  even  when  applied,  in  sudi 
a  case,  as  the  wbeela  would  slide  on  the 
track. 

CbaxltiHi,  IfuAall  &  Anderaon  and  W.  G. 
Hartridge,  tor  plaintiff  in  orror.  Barrow 
&  Osborne,  for  defendant  In  error. 

FBB  CURIAM.    Judgment  affirmed. 

LUMPKIN,  J.,  not  presldtng. 


(97  Ob.  S43) 
DAVIS  et  aL  t.  PEEL  et  al. 
(Supreme  Court  of  Georgia.  July  8,  1886.) 
Wbit  or  flRKOB~Di8MiBai.L — BBrEOr  of  Fabties. 

Where  the  trial  of  a  case,  in  whidi  two 
persons  were  plaintiffs,  and  a  coiporation  and 
Its  creditors  were  defeodants,  resulted  ip  a  ver- 
dict and  decree  giving  to  certain  of  the  creditors 
sneciai  liens  on  the  property  of  the  cotporation, 
and  the  olaintiffB  made  a  motion  for  a  new  trial, 
to  the  overruling  of  which  they  excepted,  but 
failed  to  serve  with  the  bill  of  exceptions  one 
of  the  parties  who  obtained  a  apeciul  lien  by  vir- 
tue of  the  verdict  and  decree,  uiongh  that  party 
was  named  In  the  Ull  of  exc^^ons  as  a  party 
defendant,  a  motion  to  dismln  the  writ  of  er- 
ror fc»-  want  of  service  on  such  defendant  irill 
be  sustained,  he  being  an  IndispeDsaUe  party. 
{Syllabus  by  the  Court) 

Error  firom  superior  court,  FoHon  count?; 
B.  T.  Borsey,  Jndge  pro  hac  vice. 

Action  by  C.  A.  Davis  and  otiiers  against 
W.  L.  Feel  and  others,  trustees,  and  ottioa. 
Judgment  for  defendants,  and  •plaUitiffB 
bring  error.  Dismissed., 

John  A.  Wimpy,  for  plaintiffs  In  error. 
Porter  King,  0.  A.  Bead,  and  Gea  HlUyer, 
for  def«idants  In  errw. 

FEB  CURIAM.   Writ  ot  errw  dismissed. 

LUMPKIN,  J.,  heard  the  argument  but  de- 
clined to  partldpate  in  dedding  tbia  case, 
because  of  rdatlonshlp  to  one  of  tbe  partlea. 


(96  Oa..  799) 

BBICB  V.  CHAPMAN. 

(Supreme  Court  of  Georgia.    May  18.  1686.) 

CBariOBAsi  TO  Jdstice  —  Qdestioiis  or  Fact  — 
Fracticb  bbfokb  Sufrbmb  (Todbt  —  Attob- 

KBT5  NOT  ADHITTBB— FlLINO  07  BrIBFS. 

1.  This  being  a  caae  in  a  justice's  court,  in 
which  the  amount  claimed  was  under  $50,  and 
there  being  questions  of  fact  involved,  the  rem- 
edy in  the  first  instance  for  errws  committed  by 
the  magistrate  at  the  trial  was  not  by  certiorari, 
but  fay  ^>peal  to  a  jury  in  tbe  justice's  court 

2.  No  brief  filed  in  this  court  by  an  attorney 
who.  at  tbe  time  the  esse  to  which  such  brief 
relates  is  called  in  its  order  for  a  heariuK.  is 
not  a  licensed  practitioner  at  this  hai,  will  be 
considered;  and  hereafter,  where  no  appeal- 
ance  Is  made  for  the  plaintiff  in  error  other 
than  by  the  filing  of  such  brief,  the  case  will 
be  dismissed  for  want  of  prosecution. 

(Sjllabaa  by  the  GoutL) 

Error  frmu  superior  court  of  Brooks  comi- 
ty; A  H.  Hansen,  Judge. 

Action  by  J.  W.  Chapman  against  W.  F. 
Brice.  Certiotarl  to  the  judgment  of  the 
Jnatlce  in  favw  of  plalnttff  was  diamlsaed 
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by  the  superior  court,  and  defendant  brings 
error.  Brought  forward  fnxn  the  last  term. 
Code,  H  4271ap-42nd  AiBrmed. 

IL  Baum,  for  plalntlfl  In  errw.  J.  W.  Bd- 
moodxMi,  Cor  daCendant  In  oror. 

BIMMDNS.  a  J.  L  This  court  has  tre- 
QDOitly  bdd  that,  where  the  amount  sued  tor 
In  a  Justice's  court  Is  less  than  $S0.  certiorari 
will  not  Ue  to  the  ;Jadgment  of  the  magis- 
trate, If  a  qneation  of  fact  Is  inTolred,  unless 
th«re  has  been  an  appeal  to  a  Jmy  In  that 
court  In  tbe  present  case  the  action  was 
upon  an  account  for  an  allied  Indebtedness 
of  (SOJiO.  One  at  the  grounds  of  the  certio- 
rari was  that  the  magistrate  erred  In  render- 
ing Judgment  In  faror  of  the  plaintiff,  and 
this  asslgnmmt  of  error  InTolved  questions 
of  fact.  The  Judge  of  the  superior  court 
therefore  did  not  err  in  dismissing  the  cer- 
tiorari. Johnson  t.  Cummlngs,  88  QtL  12, 
IS  S.B.810;  Brooks  T.Baker,86  Ua.015,  11 S. 
E.  840.  and  cases  cited. 

Z  The  bUl  <a  exceptions  and  the  brief 
submitted  to  ns  for  the  idalntiff  In  error  pur- 
port to  have  been  signed  by  the  attorney 
who  represented  the  plaintiff  In  error  in  the 
court  below,  but  the  name  of  this  attor- 
ney does  not  appear  upon  the  roll  of  attor- 
neys admitted  to  pmctice  In  this  court  To 
authorize  an  attorney  to  practice  In  this 
court  he  must  be  admitted  as  prescribed  by 
the  Code  and  the  rule  of  court  Bee  Oode^  | 
403;  first  rule  of  supreme  court  A  jhuc- 
tice  has  grown  up^  of  late  years,  for  attor- 
neys to  have  bills  of  exceptions  transmitted 
to  this  court  and  to  send  briefs  to  the  cleric 
to  be  read  as  arguments  here,  without  hav- 
ing compiled  wltb  the  requirements  as  to  ad- 
mission; and  in  the  recent  revision  of  the 
rules  of  the  supreme  court  the  last  clause  of 
the  first  rule  was  added  for  the  purpose  of 
checking  this  iHiactice.  The  rule  referred  to^ 
after  providing  how  attorneys  may  be  ad- 
mitted, and  after  declaring  that  as  matter 
ot  comity  or  professional  courtesy,  a  visit- 
ing attorney  from  another  state  or  territory 
may,  by  leave  of  the  court  be  heard  as  as- 
sociate (or  even  as  leading)  counsel,  in  a 
jingle  case,  without  being  admitted  as  a 
/egular  practitioner,  concludes  as  follows: 
-'No  SU4±  Indulgence  however,  will  be  ez- 
lended  to  any  attorney  who  Is  a  resident  ot 
this  state."  As  the  revised  roles  did  not 
go  Into  effect  untU  the  4tfa  of  March,  1»U5, 
and  as  the  brief  in  question  was  filed  be- 
fvre  that  time,  we  do  not  enforce  this  rule 
In  the  present  case,  but  we  desire  to  put 
the  bar  on  notice  that  hereaft^  It  will  be  en- 
forced strictly.  An  attwney  iHw:tlclng  in 
the  court  below,  though  not  an  attorney  of 
this  court  may  sign  and  present  to  the 
trial  Judge  a  bill  of  exceptions,  and  have  It 
transmitted  here;  but  In  ord^  to  appear  In 
this  court  as  couns^  in  the  case,  either  in 
person  or  by  iHlef ,  he  must  on  <»■  before  the 
call  of  the  case,  be  admitted  to  practics  In 
this  court  Judgment  affirmed. 


Oia«L  SK> 

RING  V.  8TATH. 

(SnDreme  Court  of  Georgia.    May  IS,  189S.) 

SopsBiOB  CoDBT  or  Bibb  Countt— Dats  or  Firo* 
INO  Ihdictmbht— Fbbbumptions. 

There  behig  by  law  no  limit  to  the  length 
of  the  terms  of  the  superiw  court  of  Bibb  coun- 
ty, except  that  each  of  Its  regular  and  adjoara- 
ed  terms  must  be  adjourned  at  least  five  days 
before  the  commencement  of  the  next  ensuing 
regular  term,  where  it  aitpeared  that  an  indict- 
ment was  returned  in  that  eooitat  Its  Novemb^ 
term,  1894,  which  diarged  the  eonmiiislon  of 
an  offense  on  the  20th  day  of  FebruaiTi  1885, 
although  the  date  of  the  filing  of  the  indictmrat 
was  not  shown,  the  presumption  was  that  the 
court  was  legally  In  session,  and  that  the  Indict* 
ment  was  fonnd  after  the  date  last  mentioned, 
there  bring  nothing  In  the  record  allowing  that 
the  cotrt  had  in  fact  be«i  previoasly  sdjounsd 
for  the  term. 
(SyllaboB  by  the  Court) 

Error  from  city  ooort  of  Macon;  J.  P. 
Boss,  Judge. 

Mrs.  Mamie  Ring  was  convicted  of  a  crime, 
and  brings  &Tor.  Affirmed. 

Dessau  &  Hodgea,  for  pMntlfl  In  error. 
W.  H.  F^ton,  EM.  Oen..  tot  the  Stat*. 

LUMPKIN,  J.  The  act  of  October  22, 
1887,  provided  that  the  sessions  of  the  supe- 
rior court  of  Bibb  county  should  ccmunmce 
<Hi  the  first  Mondays  in  May  and  November, 
and  conttnue  from  week  to  week  so  long 
as  the  presiding  Judge  should  deem  neces- 
sary. By  the  act  of  November  11,  1889,  the 
time  for  beginning  the  spring  term  of  that 
court  waa  changed  to  the  third  Monday  in 
April.  The  act  of  Septnnbw  21.  1887,  made 
it  the  duty  ot  all  the  Judges  of  the  suimrior 
and  city  courts  in  this  state  to  adjourn  each 
regular  and  adjourned  term  of  the  same  at 
least  five  days  before  the  commenc»nant  of 
the  next  regular  term  thereof.  It  will  thus 
be  seen  that  there  was  no  legal  limit  to  the 
length  of  tbe  terms  of  the  superior  court  of 
Bibb  county,  except  that  ixovlded  for  in  the 
act  last  mentioned.  It  follows  that  tbe  No- 
vember term,  1894,  of  that  court  could  have 
be«i  lawfully  In  session  after  the  20th  day 
of  February,  1895. 

The  accused  in  the  present  case  was  put 
on  trial  In  the  city  court  of  Macon  upon  an 
Indictment  which  bad  been  transferred  from 
the  superior  court  of  Bibb  county,  in  which 
it  was  alleged  that  tbe  crffense  in  question 
was  committed  on  the  day  last  named.  It 
aK>eared  that  the  Indictment  was  found  by 
the  grand  Jury  at  the  November  term,  1894. 
of  Bibb  sup^or  court  but  there  was  notb- 
Ing  to  show  upon  what  day  It  was  filed  in 
the  clerk's  office  of  that  court  The  accused 
demurred  to  the  Indictment  <m  the  ground 
that  It  did  not  affirmatively  show  that  tbe 
olteDse  was  committed  on  a  day  previous  to 
the  finding  of  the  Indictment  The  objection 
to  the  Indictment  Is  somewhat  plausible,  bat 
upon  careful  examination  we  do  not  tbink  it 
is  really  m^torious.  Of  course,  the  grand 
Jury,  while  in  session  at  a  time  prior  to 
the  20tta  day  ot  February,  1886,  could  by- 
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carelessne&s  or  Inadvertence  have  laid  the 
commission  of  an  offense  on  tbat  day,  and 
undoubtedly  Instances  of  this  kind  have  oc- 
curred, though  they  are  at  most  only  rare 
exceptions  to  the  general  rule  that  an  Intelli- 
gent body  of  men,  in  naming  a  day  upon 
fvhlch  an  offense  was  committed,  wlU  desig- 
nate some  day  already  passed,  and  not  one 
yet  to  arrive.  There  Is  nothing  in  the  record 
to  show  tbat  the  superior  conrt  of  Bibb 
county  was  not  In  fact  In  session  after  the 
20tb  day  of  February,  1895;  and  as  the 
grand  jury  In  the  indictment  alleged  that  the 
accused  did  on  that  day  commit  the  offeiue 
In  questlMi,  thus  refeirlng  to  an  event  al- 
ready passed,  it  requires,  we  think,  no  strain 
to  presume  tnat  the  court  was  In  session, 
and  tbat  the  Indictment  was  found  after  the 
date  last  mentioned.  If  It  affirmatively  ap- 
peared on  the  Cace  of  the  indictment  that  the 
offense  could  not  possibly  have  been  com- 
mitted on  the  day  alleged  therein,  a  demurrtf 
based  on  this  ground  would  undoubtedly 
have  been  good.  This  ludlctment,  however, 
has  no  such  infirmity,  and  with  the  aid  of  the 
presomption  above  mentioned— which  we 
think  a  pn^er  one  to  Invoke— there  is  no 
difficulty  In  sustaining  the  indictment  as  one 
legally  returned,  and  charging  the  commis- 
sion of  the  alleged  offense  on  a  day  in  the 
past   Judgment  affirmed. 


(96  Oa.  SW) 

MEADBBS  v.  STATE. 
(Supreme  Court  of  Oeoigia.    May  13,  1805.) 
Bbbacu  ot  thb  Peace  —  Use  of  Abdsivb  Lah. 

eUAGB— JOBTIVIOATIOH— CbaNGB  OF  BbH- 

TEHCB  BT  Court. 

1.  A  wrongful  trespass  upon  personal  prop- 
erty in  the  presence  of  its  owner  may  or  may 
not  amonnt  to  anch  provocation  as  will  jaatify 
the  latter  in  miag  to  tbe  wronzdoer  on  the  spot 
opprobrioos  words  or  abusive  Tanguaee  tendmg 
to  cause  a  breach  of  tbe  peace.  When,  in  a 
prosecution  tor  using  language  of  tiiila  kind,  such 
a  trespass  is  alleged  by  the  accused  as  hit  prov- 
ocation for  BO  doing,  it  should  be  left  to  tiie 
jury  to  determine  whetber  or  not  there  was  in 
fact  Buch  a  trespass,  and,  if  bo.  whetber  or  not 
it  was  in  their  Judgment  sufficient  to  justify  the 
accused. 

2.  After  paaaiufr  sentence  In  a  criminal  caae, 
and  reducing  the  same  to  writing,  the  court 
should  not  change  it.  and  make  the  penalty  more 
severe,  simply  because  counsel  for  the  accused 
gave  notice  of  his  intention  to  move  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  White  county; 
J.  J.  Klmsey,  Judge. 

John  Meadera  was  conTlcted  of  a  misde- 
meanor, and  brings  error.  Kerersed. 

3.  W.  H.  Underwood  and  H.  H.  Dean,  for 
plaintiff  in  error.  Howard  Thompson,  SoL 
Gen.,  and  F.  M.  Johnson,  for  the  State. 

SIMMONS,  C.  J.  1.  Tbe  plaintiff  in  error 
was  indicted  unAer  section  4372  of  the  Code, 
which  declares  that  "any  person  who  shall, 
without  provocation,  use  to  or  of  another,  and 


in  his  presence,  opprobrious  words,  or  abu- 
sive language  tending  to  cause  a  breach  of 
the  peace,  •  •  •  shall  be  guilty  of  misde- 
meanor," etc  In  order  to  convict  under 
this  section;  the  state  must  prove  that  the 
words  were  used  without  provocation;  and, 
if  the  accused  defends  on  the  ground  tbat  be 
bad  provocation,  this  defense  ralsra  an  issue 
which  must  be  submitted  to  the  jury.  The 
evidence  In  this  case  shows  that  there  was 
a  line  fence  between  the  premises  of  the  ac- 
cused and  those  of  the  prosecutor's  father, 
and  tbat  in  the  absence  of  tbe  accused,  the 
prosecutor  and  his  father,  with  others,  tore 
down  the  fence,  and  moved  It  to  another 
place,  and  were  thus  engaged  when  tbe  ac- 
cused came  up<»i  the  scene.  He  did  not 
know  until  then  tbat  they  were  tearing 
down  and  carrying  off  the  fence,  and  It  was 
Immediately  npon  his  arrival  on  the  scene 
that  be  used  the  language  for  which  he  was 
Indicted.  Tbe  court  Instructed  tbe  Jury,  in 
substance,  that  under  this  state  of  facts  the 
accused  was  not  justifiable  in  using  tbe 
words.  Tbe  court  thus  assumed  to  pass  np- 
on the  defense  of  the  accused  without  sub- 
mitting It  to  the  jury,  and  thereby  decided 
tbat  the  conduct  of  the  prosecutor  was  not 
a  sufficient  provocation.  We  think  this  was 
error.  It  was  for  tbe  jury  to  say  whether 
there  was  a  provocation,  and,  if  so,  whether 
It  was  sufficient  to  justify  tbe  accused  in 
tbe  language  attributed  to  bint  See  Oollins 
T.  State,  78  Qa.  88. 

2.  It  is  complained  in  the  bill  of  excep- 
tions that  after  tbe  verdict  was  rendered, 
and  the  court  bad  pronounced  a  sentence  of 
f  25  fine  or  12  months  In  tbe  chain  gang,  and 
the  defendant  gave  notice  of  a  motion  tor  a 
new  trial,  the  court  asked  defendant's  coun- 
sel whether,  if  tbe  case  was  affirmed,  the 
court  would  have  the  right  to  resentence  tbe 
defendant;  to  which  counsel  replied  tbat  he 
did  not  think  tbe  sentence  could  be  changed 
In  such  event;  whereupon  the  court  said: 
"Well,  I  can  change  the  sentence  now.  I 
will  change  It  to  $50,"  and  struck  out  tbe 
word  "twenty-five,"  and  inserted  "fifty"  In 
its  place.  It  is  alleged  tbat  tbe  court  had 
no  right  to  alter  tbe  sentence,  or  make  the 
penalty  more  severe,  and  that  this  was  a 
punishment  Imposed  upon  the  defendant  for 
giving  notice  of  a  motion  for  a  new  trial. 
As  a  general  rule,  the  judgments  of  a  court 
are  within  Its  breast  until  tbe  end  of  tbe 
term,  and  a  sentence  may  be  amended  at 
any  time  during  the  term  and  before  execu- 
tion has  begun.  21  Am.  &  Eng.  Enc.  Law, 
"Sentence,"  p.  1084.  And  see  Railroad  Co. 
V.  Jackson,  86  Ga.  684,  13  S.  E.  109,  and  cita- 
tions. But  while  the  court  had  a  right  to 
change  the  sentence  at  the  time  be  did.  It 
was  not  proper  to  change  it  because  counsel 
for  tbe  accused  gave  notice  of  an  Intention 
to  move  for  a  new  trial.  Tbe  presumption  Is 
tbat  tbe  sentence  first  Imposed  was,  In  the 
opinion  of  tbe  court  a  proper  punishment 
for  the  offense  and  no  further  reason  for 
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cbanglng  It  appears  fmn  the  record  than 
tlwt  stated  In  the  bOl  of  exceptions.  WhUe 
we  do  not  hold  that  the  Judgmrat  of  the 
court  below  should  he  rev^wd  bec&use  of 
the  change  of  the  sentence  under  these  clr- 
cnmatancea,  we  deem  it  proper  to  signify 
our  dlBapproTal  oC  the  practice^  Jndgm^it 
retTwaed. 


(M  Qa.  301) 

HAMILTON  T.  8TATB. 
OStveme  Court  of  Georgia.  Mar  13, 1806.) 
OaiifiHAL  Law  —  ImTRUcriOKa  —  Rbasoxablb 

DOCBT — ClKCUMSTAMTIAb  EVIDBXCK. 

When,  in  the  trial  of  a  criminal  case, 
the  eTldence  against  the  accused  was  entirely 
drcunutantial,  it  waa  the  dut;  of  the  Judge 
not  only  to  charge  upon  the  law  of  reasonable 
doubt,  but  also,  whether  so  requested  or  not,  to 
state  to  the  jury  the  rule  usually  applicable  in 
such  cases,  to  the  effect  that  the  evidence  must 
connect  the  accused  with  the  penetration  of  the 
alleged  offense,  and  must  not  ouly  be  consistent 
with  his  guilt,  but  inconsistent  with  every  oth- 
er reaaonatrie  hypothesis. 
(SyUabos     the  OonrL) 

Error  fnwn  superior  court,  Camden  conpty; 
J.  L.  Sweat,  Judge. 

Rob^  Hamilton  lirinsi  exror  from  a  jndc* 
ment  of  cmiTlctlon.  ReTersed. 

Alex.  A.  Lawrence  and  Atkinson  &  Dun- 
wody.  for  plaintiff  In  error.  W.  O.  Brants 
ley,  SoL  Ora.,  for.  the  State. 

LUUPKIN,  J.  We  shall  deal  with  only 
one  of  the  Queetioos  made  by  the  motion  for 
a  new  trial  in  this  case.  The  ertdeace 
against  the  actmsed  was  entirely  circumstan- 
tial, and  the  presiding  Judge  failed  to  state 
the  rule  of  law  applicable  In  criminal  cases 
to  proof  of  this  character.  It  can  hardly  be 
doubted  that  In  every  criminal  case  It  is 
the  duty  of  the  Judge,  even  without  a  re- 
quest, to  charge  concerning  the  law  of  rea- 
sonable doubt  There  was  no  complaint  that 
this  was  not  done  in  the  present  case;  but 
we  think  it  equally  clear  that,  in  a  case 
where  the  state  depended  for  conviction  up- 
on  drcnmstantlal  evldepce  alone,  it  was  like- 
wise the  duty  of  the  Judge,  whethn*  so  re- 
quested or  not,  to  Instruct  the  Jury,  In  sub- 
stance, that  to  authorize  a  verdict  of  guilty 
the  evidence  must  connect  the  accused  with 
the  perpetration  of  the  alleged  offense,  and 
must  not  only  be  entirely  consistent  with  his 
guilt,  but  inconsistent  with  every  other  rea- 
sonable hyiK>thesis.  The  failure  to  give  some 
such  inatructlon,  in  a  close  and  doubtful  case 
like  tiie  present,  will  entitle  the  accused  to 
a  new  trial.  The  law  upon  this  subject  Is 
very  concisdy  and  aptiy  stated  in  12  Am. 
&  Eng.  Enc.  Law,  p.  879,  from  which  we 
make  the  following  quotation:  "Where  the 
prosecution  relies  solely  upon  circumstantial 
evidence  to  secure  a  conviction,  It  is  incum- 
bent on  the  trial  court  to  instruct  the  Jury 
as  to  the  law  applicaUe  to  such  proof.  No 
particular  form  of  language  la  required.  If 


the  Ideas  conveyed  are  correct,  and  w  ex- 
pressed as  to  meet  the  comprehensicHi  of  the 
Jury,  it  Is  BufflclCTt."  And  see  the  cases 
there  cited.  In  Barrow  v.  State,  80  Ga.  101, 
5  S.  E.  64,  this  court  intimated  that.  In  a 
case  in  which  the  court  ought  to  Instmct 
the  Jury  specifically  as  to  the  law  of  clrcnm- 
stantial  evld»ice,  a  failure  to  do  so  might 
be  cause  for  a  new  trial,  unless  the  court 
did  In  fact  substantially  give  the  Jury  all 
necessary  instructirais  as  to  the  amoant  and 
character  of  proof  requisite  in  such  a  case 
to  Justify  a  conviction.  That  was  hardly  a 
case  of  purely  circumstantial  evidence;  bat, 
on  the  assumptl<»i  that  It  could  be  so  re- 
garded, this  court  thought  that  the  charge 
of  the  trial  Judge,  who  is  now  the  chief 
Justice  of  this  court,  in  effect  conformed  to 
the  rule  above  laid  down.  It  would  be  ea«y  to 
cite  autiioilties  In  great  number  sustaining 
the  doctrine  announced  in  the  headnote,  bnt 
we  are  sure  it  will  be  acc^ted  as  good  law 
witfaoat  farther  support  Judgment  raven- 
ed. 


07  Oa.  £U) 
WALKBR  at  at  V.  8TATB. 
(Buprema  Court  of  Gemgta.   July  8.  180B.) 

Wreckikq  Traiks— Evidbhob— Rbvibv  ow  Ap- 

PXAL. 

1.  It  being  alleged  in  an  indictment,  under 
the  act  of  October  12.  1880,  for  an  attempt  to 
wreck  a  railroad  train,  that  the  railroad  npon 
which  the  atlem^  was  made  was  the  railroad 
of  the  Southern  Railway  Company,  and  it  not 
being  alleged,  or  necessary  to  all^e.  that  the 
railroad  was  owned  or  operated  by  an  incoipo- 
rated  company,  there  was  no  error  in  permittuig 
the  state  to  snow  by  parol  that  the  road  was  in 
fact  known  as  the  railroad  of  the  Southern 
Railnay  Company,  and  it  waa  not  neceasazr  to 
produce  the  charter  of  tiie  cmnpany. 

2.  The  evid«ice.  though  not  so  oondndve 
as  to  be  entirely  satisfactory  to  this  conrt,  if 
dealing  with  it  Miginaliy,  was  nevertheless  snf- 
fldent  to  authorize  the  verdict;  and,  the  same 
having  been  approved  by  the  trial  judge,  tirii 
court  will  not  control  his  discretion  in  refoilug 
to  grant  a  new  trlaL 

(Syllabus  by  (he  Court) 

Error  from  superior  court,  Hall  ccnmty; 

J.  J.  Elmsey,  .Tudge 

Evans  Walker  and  Richard  Bates  were  otm- 
victed  of  wrecking  trains,  and  bring  error. 
Affirmed. 

The  following  is  the  substance  of  the  offi- 
cial report: 

The  motion  was  upon  the  general  gronnds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Furttier,  because  the  court  erred 
In  admitting  the  evidence  ot  Homer  Jones, 
T.  N.  Hanle,  T.  K.  Southard,  A.  A.  Wilbanks. 
and  John  T."  Smith,  over  the  objections  of  the 
defendants'  counsel,  as  to  the  name  of  the 
railroad,  when  the  name  should  have  been 
proved  by  the  charter  of  said  railroad.  It 
appears  from  the  record  thafi  Jones  testified 
that  the  railroad  Is  known  as  the  Southern 
Railway  Company,  and  was  so  known  at  the 
date  when  the  obstructions  were  found  on  the 
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track.  Hflule  testified  that  tlie  raDroad  i> 
now  the  Southern  Railroad,  and  tbat  It  la 
now  knowD  by  and  waa  known  as  the  At- 
lanta &  CMrlotta  Division  of  the  Honthem 
BoUroad,  when  the  olntnictlons  were  placed 
on  the  track.  Soathard  testUied:  "A  railroad 
runs  in  abont  a  quarter  of  my  house.  In  Uall 
comity.  It  was  called  the  Richmond  &  Dan- 
ville Railroad.  It  Is  caUed  the  Southern  RaU- 
road  now."  Wllbanks  testified:  "A  railroad 
roDs  near  my  house,  in  Hali  county.  It  la 
tbe  Southern  now."  Smith  testified:  "A  rail- 
road runs  near  my  house,  In  Uall  county.  It 
la  tbe  Southern  Railroad  now.  It  was  named 
tbe  Sontbmi  at  that  time."  Further,  because 
there  is  no  railroad  r^nlarly  chartered  In  the 
state  of  Georsia  by  tbe  name  of  the  SonOiem 
Railway  Company.  Furtber,  because  the 
name  by  which  tbe  railroad  Is  diartered,  up- 
on wbidh  the  alleged  obstructions  were  plac- 
ed, to  the  Atlanta  ik  Charlotte  Air-Line  Rail- 
way Company.  Further,  because  tbe  evi- 
dence of  Hanie  shows  that  It  is  the  Atlanta  & 
Charlotte  Divlsiwi  of  tbe  Southern  Railway 
Company,  and  not  the  Southern  Railway 
Company.  Further,  because  the  Indictment 
citargee  that  edx  cross  ties  were  uaed,  and  the 
evidence  shows  tbat  only  four  were  used. 

Fletcher  M.  Johnaoai,  for  plaintiff  in  error. 
Howard  TbuDpaon,  SoL  Gen.,  fittr  defendant 
In  ttror. 

PER  CURIAM.   Jndgmoit  affirmed. 
LUMPiON.  J.,  not  presidhig. 


(17  Oa.  186) 

.WliS  V.  STATa 
^preme  Court  of  Oeoriia.   Jnly  16,  1896.) 
CaniiiiAi.  Law  —  IzTSTHUcrioifa— WaienT  or  Evi- 

DBNOB. 

The  court  having  in  Its  charge  to  the 
Jtiry  expressed  an  opimon  as  to  tbe  probative 
value  of  certain  vitalfy  important  evidence  intro- 
duced by  the  state,  it  was,  ander  section  3248  of 
dte  Code,  error  requiring  a  new  trial. 

(SfUaboa  by  the  Court) 

Error  from  superior  court,  Charlton  coun- 
ty; J.  L.  Sweat,  Judge; 

Charlie  Rawls  was  convicted  of  fwgery, 
and  brings  errrw.  Reversed. 

The  following  Is  the  official  report: 

There  were  two  counts  in  the  pres«it- 
ment  against  Rawls.  One  charged  that  in 
Cbarlton  county,  on  July  1.  18M,  he  vat- 
lawfally,  etc.,  forged  and  altwed  an  order  for 
money  readlngorlglnaUy:  'Mr.J.P.Stallings: 
Charles  Rawla  2  d<^Iars  for  dlpen.  B.  A. 
Chesser,"— by  Bubstltntingtheflgure;i  for  the 
figure  2,  with  intent  then  and  there  to  de- 
fraud said  StalUngs  and  said  Cbesser.  Tbe 
second  count  charged  tbat  at  the  same 
time  and  place  defendant  unlawfully  did  "al- 
ter" and  publish  aa  tme  a  false,  frandnlent, 
T.22S.S.IIO.  18—81 


and  altered  order  tor  money:  "Mr,  J.  P. 
StalUngs:  Fay  Charles  Rawls  3  dollars  for 
dipen.,  B.  A.  Chesser,"— then  and  there  well 
Imowlng  said  order  to  be  falsely  and  fraudu- 
lently forged  and  altered,  with  int«it  to  de- 
fraud said  StalUngs  and  Ghesser.  Defend- 
ant was  found  guilty,  and,  his  motion  for 
new  trial  being  ovwruled,  excepted.  The 
motion  was  upon  tbe  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  Further,  because  the  court  erred  In 
charging:  "In  considering  that  question,  if 
the  jury  find  that  Mr.  Ghesser,  whether  skill- 
ed In  writing  and  reading  or  not,  had  this 
order  before  him  as  it  was  being  written 
and  after  it  was  written,  and  if  they  find 
tbat  he  has  testified  In  the  case  that,  -look- 
lug  uptm  tbe  order  aa  It  was  written  by  his 
wife,  that  the  figure  2  was  then  upon  the  or- 
der, and  if  they  believe  that  testimony,  tbat 
wonid  be  sufficient  ui>on  that  question."  Al- 
leged to  be  error,  because  a  direction  to  the 
jury,  and  auth<^zing  them  to  find  a  cer- 
tain conclusion  from  an  Impossible  act,  and 
therefore  contrary  to  law.  Error  In  char- 
ging: "Now,  If  tbe  Jury  Is  satisfied,  looking 
to  any  confession  which  may  have  beea 
made  by  this  defendant,  and  to  all  the  facts 
and  circumstances  as  proven  In  tbe  case;  if 
the  Jury  Is  satisfied  that  this  defendant  re- 
ceived the  order  in  question,  it  having  been 
written,  as  paving  wrltt^,  as  claimed,  tor 
two  dollars,  and  he  altered  It  so  as  to  make 
it  call  for  three  dollars,— then,  being  satis- 
fied of  that,  tbe  Jury  would  be  authorized  to 
convict  him."  Alleged  to  be  error,  because 
the  Jury  may  have  concluded  that  It  was  an 
Intimation,  and  amounted  to  an  Instruction, 
by  the  court,  tbat  a  confesricm  had  been 
made  by  defwdant,  and  was  therefore  con- 
trary to  law.  Error  In  charging:  "You  may 
inquire  as  to  what  the  evidence  shows  Mr. 
Ghesser  was  Indebted  to  this  defendant  at 
that  time,— whether  he  wae  owing  him  two 
dollars  or  three  dollars,  or  whether  the  de- 
fendant claimed  he  was  owing  him  two  dcH- 
lars  or  three  dollars.  This  is  a  pertinent  In- 
quiry which  you  may  make,  and  it  is  also 
a  pertinent  question  for  you  to  consider  in 
connection  with  the  fact,  If  It  be  true,  that 
this  defradant  presented  the  order  in  ques- 
tion to  Mr.  Stolllngs."  Alleged  to  be  error, 
because  it  was  In  the  province  of  the  Jury 
to  determine  tbelr  verdict  from  all  tbe  sworn 
evidence,  and  not  to  mabe  special  Inquiry 
Into  statements  which  were  intended  In 
themselves,  and  pointed  In  no  way  to  the 
commission  of  the  act  as  charged;  and 
therefore  contrary  to  law. 

G.  C.  Thomas  and  J.  8.  WlUiams,  for 
plalntlfiC  In  error.  W.  O.  Brantley,  SoL  Qen., 
and  Harrison  &  Peeplea,  for  the  State. 

PER  OURIAM.  Judgment  reversed. 

LUMPKIN,  J.,  not  pceskUng. 
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(»7  Oa.  330) 

WILSOK  GOAL  &  LUMBER  CO.  t.  BALL 
&  BBOWN  WOODWOBKINO 
MACH.  00.  , 

(Sapreim  Court  of  Gwigia.   July  8,  18950 

Bau— ConnDonoir  of  CoimuaT-<k>KTi>DAina 
— Btidirob— Tbuu 

Tb»  court  inoperif  construed  the  contract 
«t  lale  w^idi  was  the  baais  of  the  plaintiff's 
claim  of  title,  and  committed  no  error  in  oveiml- 
tug  the  motion  to  continue.  A'conTenion  was 
legally  eatabUahed  twyond  dispute  by  the  admis- 
sion of  the  defendant,  and,  there  being  no  dis- 
pated  qaestlon  of  fact,  aare  only  as  to  the  hire, 
and  theplaintlfr  belngentitled  at  the  trial  to  elect 
the  form  of  the  Tonlct,  and  haTlng  done  so,  the 
court  committed  no  error  of  taw  in  directing  a 
Terdipt  for  the  plaintiff  in  accordance  with  sach 
election,  leaving  to  the  jury  the  qnestion  as  to 
the  Talne  of  the  hire:  and  the  Terdlct  upon  that 
qnastiin  is  saMMrted  tha  eTidenceu 
(Syllabus  by  the  Court.) 

Error  fivm  city  court  of  Atlanta;  Howard 
Van  Ei^s,  Judge. 

Action  by  tbe  Hall  &  Brown  Woodwork- 
tDg  Machine  Company  against  the  Wilson 
Coal  ft  Lumber  Company.  Plaintiff  had 
judgment,  and  defendant  brings  error.  Af- 
firmed. 

The  fallowing  is  the  official  report: 
The  Hall  &  Brown  Woodworking  Machine 
Company  sued  the  Wilson  Coal  &  Lumber 
Company  for  certain  machinery,  alleged  to 
be  of  tbe  value  of  9^77.04,  and  9106.81,  claim- 
ed as  hire  of  the  machinery.  Upon  tbe 
trial,  plaintiff  Introduced  a  contract  made  be- 
tT\'een  It,  by  Its  attorneys,  and  defendant, 
June  30,  1S92.  This  contract  stated  that 
La  Fontaine  &  Ellis  owe  tbe  Hall  &  Brown 
Woodworking  Machine  Company  1677.94, 
evidenced  by  two  notes  due  at  six  and 
nine  months  from  July  2,  1891.  with  interest 
at  6  per  cent  per  annum  from  July  2,  1881. 
These  notes  were  given  for  machinery,  as 
mentioned  therein,  and  contain  a  reservation 
of  title  to  said  property  and  a  mortgage  lien 
tb^recm  until  paid,  which  notes  are  referred 
to  and  made  a  part  of  this  contract  Tbe 
Wilson  Coal  &.  Lumber  Company,  having 
purchased  the  machinery  at  public  sale,  May 
28,  1892,  and  having  paid  $100  for  the  same, 
subject  to  the  Hen  and  rights  of  the  Hall 
&  Brown  Woodworking  Machine  Company, 
are  privileged  to  take  possession  of  said 
machinery  under  this  agreement  and  sell  it, 
subject  to  the  lien  created  by  this  contract, 
and  the  said  notes  of  La  Fontaine  &  ElUs; 
the  Wilson  Coal  &  Lumber  Company  agree- 
ing to  give  the  notes  of  the  purchasers  to 
whom  they  may  s^  the  machinery,  payable 
to  the  Hall  &  Brown  Woodworking  Ma- 
chine Company,  dne  not  exceeding  12  months 
from  this  date,  with  Interest  at  6  per  cent 
per  annum,  containing  a  reservation  of  title 
to  said  machinery,  or  to  pay  for  same  In 
cosh.  Plaintiff  Introduced,  also,  the  notes  of 
La  Fwtaine  &  ElUs;  also  the  report  of  the 
receiver.  In  a  case  of  Spence  et  al.  against 
La  Fontaine  &  Ellis,  that  be  had  sold  tbe 
property  of  Ia  Fontaine  &  Bills,  and  that  ma- 


chinery and  buUdlngawveaoId  to  the  \mson 
Coal  &  Lumber  Company.  Oneof  theattomeys 
for  plaintiff,  the  Hall  &  Brown  Woodwwklng 
Machine  Company,  testifled  that  he  demand- 
ed the  prc^terty  specified  In  the  declarati<Hi, 
fRHn  defendant,  by  making  demand  both  up- 
■on  its  president  and  its  secretary  and  treas- 
urer, and  that  they  refused  to  deliver  tlw 
property.  Plaintiff  Introduced  various  wit- 
nesses who  testifled  that  the  rent  of  new  ma- 
chinery, of  tbe  class  f^edfied  in  the  declara- 
tion, wonld  be  from  26  to  33^  per  cent  of 
the  value  of  the  machinery.  These  witness- 
es did  not  know  tbe  condition  of  preserva- 
tion of  the  machinery  in  questioa  when  it 
went  into  the  hands  of  defendant  and  did 
not  know  the  value  of  the  machinery.  Two 
of  them  testified  tliat  they  were  familiar 
with  planlng-mlll  machinery,  and  one  of 
them  that  he  was  pretty  wril  posted  upon 
the  prices  of  maeblntty;  that  his  opinion, 
from  the  machinery  specified  in  tbe  declara- 
tion, it  would  be  worth  for  rent  from  9250 
to  9300  per  annum;  that  If  the  machlnray 
was  worth  91,200,  the  rent  wonld  be  from 
9800  to  9400  per  annum,  his  estimate  being 
based  soldy  np<Hi  new  machinery  ot  the 
class  which  he  understood  to  be  first  class, 
as  q;>edified  in  the  declaration.  The  other 
testified  that  according  to  his  opinion,  the 
machinery  specified  would  be  worth  for  hlie 
from  25  to  30  per  cent  of  its  value,  this 
estimate  being  baaed  upon  new  machinery. 
Defendant  objected  to  the  testimony  as  to 
the  hire  exceeding  the  amount  of  hire  claim- 
ed In  tbe  decUratlon  up  to  the  time  of 
bringing  suit  uid  objected  to  any  testi- 
mony as  to  hire  after  the  date  of  Uie  suit, 
Inasmuch  as  no  hire  was  claimed  after  that 
date,  but  only  9156.81  up  to  the  time  of  the 
suit  The  objection  was  overruled,  and  to 
this  ruling  defendant  excepted.  Plaintiff 
then  offered  an  amendment  to  the  declara- 
tion, by  striking  said  claim  of  91^  for  hire, 
and  alleging  that  plaintiff  was  entitled  to 
reasonable  rental  or  hire  from  the  date  of 
the  delivery  of  the  machinery  to  La  Fontaine 
&  EUis,  to  wit  950  per  month.  To  this 
amendment  def«)daut  objected,  but  the  ob- 
jection was  overruled.  Defendant  then 
moved  to  postpone  or  continue  tbe  case  for 
some  reasonable  time,  that  it  might  be  al- 
lowed to  procure  evidence  to  meet  the 
amendment;  that  it  wu  not  prepared  with 
evidence  to  combat  the  etatemmt  In  the 
amendment  that  the  machlneiy  was  worth 
960  per  month,  having  relied  upon  the  state- 
ment in  the  declaration  that  the  hire  was 
only  worth  9156.S1  up  to  the  filing  of  the 
declaration,  and  no  hire  having  been  claimed 
subsequent  to  that  time;  and  that  defendant 
was  not  prepared  to  go  on  with  the  case. 
The  court  refused  to  continue,  and  required 
defendant  to  proceed,  to  which  ruling  also 
defendant  excepted.  In  a  note  to  this 
ground  of  exception,  the  court  states:  "The 
plaintiff  in  a  trover  suit  having  tbe  rixht  to 
postpone  his  election  until  tbe  trial,  whether 
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he  would  take  hire  or  interest,  ete.,  the  court 
thought  he  need  not  allege  any  amount  as  hire 
at  all,  and  that  an  amendment  as  to  this  point 
ctmferred  no  right  to  continue  on  the  ground 
of  aurprlse."  Defendant  moTed  to  nonsuit 
plaIntieF,on  the  ground  that  plaintiff's  ertdence 
did  not  show  that  the  property  was  In  the 
possession,  custody,  or  control  of  defendant 
at  the  time  of  bringing  the  salt  This  mo- 
tion was  OTermled,  and  to  this  mllng,  also, 
defendant  excepted.  In  a  note  to  this 
ground  the  conrt  states:  "The  undisputed 
evidence  was  that  defendant  took  possession 
under  the  contract,  and,  on  demand  befcve 
snlt»  refnsed  to  surrender,  which  was  a  con- 
Terslon."  For  defendant,  its  president  testi- 
fied: "Defendant  bought  the  machinery  at  a 
receiver's  sale,  and  paid  $100  for  it.  The  re- 
ceiver announced  at  the  sale  that  there  was 
a  balance  due  plaintiff  In  this  case  as  pur- 
chase money  of  the  machinery,  and  that 
plaintiff  retained  a  Hen  fo(  the  amount 
Afterwards  the  contract  in  evld^ce  was  ex- 
ecuted. At  the  time  of  making  the  demand 
testified  to,  nor  at  the  time  of  bringing  the 
suit,  was  the  machinery  In  possession,  cus- 
tody, or  control  of  defendant  It  was  not  In 
Its  power,  at  the  time  of  making  the  de- 
mand, nor  at  any  time  since,  to  deliver  the 
machinery,  and  plaintiffs  attorney  was  noti- 
fied, at  the  time  of  making  the  demand,  that 
the  machinery  was  not  In  the  possession, 
custody,  or  control  of  defendant  Witness 
has  been  in  the  lumber  business  about  23 
years,  has  handled  a  great  deal  of  dressed 
lumber,  has  been  brought  in  close  contact 
with  planing  mills,  and  knows  about  plan- 
Ing-mlll  machinery.  Machine  of  the  class 
q>ecifled  In  the  declaration,  new,  would  not 
be  worth  for  rent  more  than  10  to  15  per 
cent  per  annum  of  its  value.  This  machin- 
ery, when  It  came  Into  defendant's  poraes- 
sion,  was  second-hand,  having  been  used 
about  a  year.  It  was  In  a  fair  state  of  pres- 
ervation. It  was  sold  as  second-hand,  and 
would  not  bring  upon  the  market  more  than 
half  the  value  of  new  machinery.  Second- 
hand machinery  nevw  did  bring  as  much  as 
□ew  machinery,  although  it  might  be  In  an 
excellent  state  of  preservation.  Machinery 
of  the  kind  specified  in  the  declaration,  if 
properly  taken  care  of,  should  last  20  years. 
Dtfendant  bad  possession  of  the  invoice 
book  of  La  Fontaine  &  Ellis.  In  It  was  an 
Invoice  of  the  machinery  sued  for,  and  the 
price  of  the  machinery  was  $1,515." 

In  addition  to  the  exceptions  above  men- 
tioned, defendant  excepted  upon  the  ground 
that  the  conrt  erred  la  charging  the  Jury  as 
follows:  "The  facta  of  the  case  are  for  the 
most  part  undisputed,  and  the  conclusion  to 
be  derived  from  the  Indisputable  facta  be- 
comes a  matter  of  law;  and  it  is  my  duty 
to  instruct  you  what  the  law  Is  arising  out 
of  the  undisputed  state  of  facts."  Also,  be- 
cause the  court  erred  In  charging:  "This  is 
a  free  country.  Bearded  men  under  our  law 
are  permitted  to  make  their  own  beds,  and 


are  allowed  to  lay  in  them,  ho  matter  how 
uncomfortable  they  may  be."  Defendant 
alleged  that  this  charge  had  no  relation 
whatever  to  the  case.  In  a  note  the  court 
states:  "This  charge  should  be  considered 
In  the  light  of  Its  context  aiid  I  have  or- 
dered the  entire  charge  sent  up."  Also, 
because  the  court  erred  In  charging:  '"This 
contract,  which  I  wUl  call  the  'Wilson  Agree- 
ment* Bud  which  you  will  have  out  with 
you,  dated  the  30th  day  of  June,  1892,  I 
construe  as  follows:  This  Is  an  agreement 
betwera  this  plaintiff  and  the  Wilson  peo- 
ple, in  which  the  Wilson  people  recite  that 
they  bought  at  a  receiver's  sale,  for  $100, 
the  property  that  previously  had  been  in 
the  possesion  of  La  Fontaine  &  Ellis. 
They  agree  here,  on  the  face  of  ttils  con- 
tract that  there  is  due  on  the  property 
$677.94  at  the  time  this  agreement  was  en- 
tered into.  The  Wilson  Company  took  pos- 
session of  it  under  what  is  called  the  'privi- 
lege' of  this  contract  and  they  are  author- 
ized by  the  terms  of  the  contract  to  do  one 
of  two  things  with  It:  Either  the  Wilson 
Company  Is  authorized  to  s^l  it  to  some- 
body else,  and  to  make  purchase-money 
notes  for  it  from  that  new  vendee  or  that 
new  purchaser,  with  title  reserved  in  this 
plaintiff;  or  the  Wilson  Company  is  author. 
Ized  to  keep  It  themselves,— In  which  case 
they  are  bound  to  pay  for  the  same  in  cash. 
It  is  so  written  In  the  contract  Now,  there 
Is  no  dispute  here  that  the  Wilson  Company 
did  not  Bdl  this  property  to  anybody  else, 
and  therefore  that  proposition  of  the  con- 
tract we  may  set  to  one  side.  There  is  no 
dispute  that  they  kept  it  and  used  It  for 
themselves,  or,  at  least,  retained  In  their 
own  possession,  without  having  sold  It" 
Defendant  contends  that  this  was  a  clear 
expression  of  opinion  upon  a  question  of 
fact  disputed  In  the  case.  In  a  note  the 
court  states:  "The  court  was  construing  the 
written  contract  In  the  light  of  the  undis- 
puted evidence."  Also,  because  the  court 
erred  In  charging:  "Now,  under  the  circum- 
stances, I  hold  that  the  Wilson  Company 
agree  under  this  contract  to  pay  that  $677.94, 
and  agree  that  until  they  do  pay  It  that  the 
title  shall  be  reserved  in  this  plaintiff,  which 
is  as  it  had  been  previously  reserved  under 
the  old  contract  with  La  Fontaine  &  Ellis. 
That  is  the  construction  I  give  it  It  Is  un- 
disputed here  that  the  Wilson  Company 
have  not  paid  anything.  Therefore,  these 
plaintiffs  in  this  trover  suit  have  a  right  to 
recover  this  property  as  their  own,  because 
the  Wilson  Company  says,  in  effect,  I  will 
pay  you  for  it  in  cash  according  to  this  con- 
tract, which  is  $677.94,  and  the  title  Is  re- 
served in  you,  and  you  can  have  It  back  If 
I  do  not  pay  you  for  It"  Also,  because  the 
court  erred  In  instructing  the  Jury  as  to  the 
form  of  verdict,  as  follows:  "Therefore,  I 
instruct  you  to  find  a  verdict  as  follows: 
That  the  Jury  find  for  the  plaintiff  so  many 
dollars,  Indicating  the  sum,  as  hire;  and  we 
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further  find  for  the  plaintiff  the  property 
mentioned  In  the  declaration,  the  duty  to 
surrender  the  said  property  being  dischar- 
ged if  the  defendants  shall,  within  a  certain 
day,  you  fixing  a  reasonable  time,  pay  the 
sum  of  $077.94.  As  I  understand  It,  this  Is 
'■be  whole  law  and  all  of  the  gospel  In  this 
case."  Also,  because  the  court  erred  In 
charging:  "This  contract  between  the  Wil- 
son people  and  these  plaintiffs  Is  a  contract 
fixing  its  own  obligation  as  between  them- 
selves, and  that  any  amounts  paid  by  La 
Fontaine  &  Ellis  previous  to  these  drfend- 
ants'  getting  possession  of  the  property  can- 
not be  taken  Into  consid^atlon  by  the  Jury 
nnder  this  Wilson  agreement  It  does  not 
Inure  to  the  benefit  of  the  Wilson  people  at 
all."  There  was  a  verdict  for  plaintiff  for 
(335  hire  and  machine  described,  "or  to 
pay  (677.95  with  Interest,  in  sixty  days." 

Amoia  &  O'Bryan,  for  plaintlfl  In  error. 
Bishop  &  AndrewB,  for  d^endant  In  error. 

PBB  CUBIAH.   Judgment  affirmed. 


(97  Oa.  HU 

HUNNIGUTT  A  BBLLINOBATH  OO.  t. 
BAnSGBBNBBBa. 

(Supreme  Court  of  Georgia.  July  8,  1896.) 
ilBviBW  OS  AppBAt— Brict  of  Eviobnob  —  New 
Tbial. 

It  being  impossible  to  determine  the  ques- 
tions of  law  made  in  this  case  without  reference 
to  the  evidence  introduced  upon  the  trial,  and 
there  being  in  the  record  no  snch  brief  of  the 
evidence  as  is  required  by  law,  thU  conrt  can- 
not undertake  to  determine  that  the  trial  judge 
abused  his  discretion  in  refusing  to  grant  a  new 
trial. 

(S;tlabu8  by  the  Court) 

Error  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 

The  Hunnicutt  &  Belllngrath  Oompany 
brings  error  from  an  order  refusing  a  new 
trial  on  a  judgm«it  obtained  by  A.  Bansch- 
enbers.  Affirmed. 

B.  H.  &  C  D.  BXa,  for  plaintiff  in  error. 
Glenn  &  Maddox,  for  d^endant  In  error. 

PBB  GUBIAM.  Judgment  affirmed. 


(95  Ob.  2SS) 

MILI/ER  V.  SMTTHH. 
(Supreme  Conrt  of  Geori^.    Jan.  14,  1895.) 

LlABIUTT  OF  LaNDLORO  FOR  FAILURE  TO  RbPAIR 
— NbOLIOBNCE  OF  TBKAMT— INSTRUOTIONS. 

1.  The  action  being  by  a  tenant  against  a 
landlord  for  the  recovery  of  damages  occaHion- 
ed  to  eooda  by  the  falling  of  shelves  in  a  store, 
which  it  was  alleged  the  defendant  had  negli- 
gently failed  and  refused  to  repair,  it  was  er- 
ror  to  charge,  in  effect  that  if  the  danger  of 
•the  shelves  Calling  was  not  imminent  the  ten- 
ant was  not  called  upon  to  avoid  it;  and  that,  if 
both  parties  knew  of  the  condition  of  the 
shelves,  and  the  tenant  notified  the  landlord 
to  repair,  until  be  did  so,  or  attempted  to  do  so, 
the  tenant,  unless  the  danger  was  imminent 
could  leave  the  goods  thereon,  and  in  the  event 


of  damage  tiiereto  could  recover.  Thto  Atrge 
amounted  to  instructing  the  jury  that  leaving 
the  aoods  on  the  shelves,  under  tne  circametan- 
cea  indicated,  would  not  be  such  negligence  on 
the  part  of  the  plaintiff  as  would  defeat  a  recov- 
ery, and  thus  dectdlne  a  question  which  was 
peculiar^  one  for  the  jury  themselvea. 

2.  Where  injury  was  occasioned  to  the 
property  of  a  tenant  by  the  negligent  failure  of 
the  landlord  to  make  needed  repairs  to  the 

S remises,  the  plaintiff,  thongh  guilty  of  some 
egree  of  negligence  contributing  to  the  In- 
Jury,  mav  nevertbelese  recover,  provided  liis 
negligence  did  not  amount  to  a  want  of  ordinary 
care,  the  exercise  of  which  would  have  prevent- 
ed the  injury;  but  In  audi  oaae  tiw  n^igeaoa 
of  the  pl&inUff  should  be  conridered  by  the  jnxy 
in  reducing  the  damages. 

3.  Id  the  trial  ot  an  action  for  Injuir  to 
property  alleged  to  have  been  occasioned  as 
above  stated,  it  was.  according  to  the  ruling  in 
Railroad  Co.  v.  Luckie,  13  S.  B.  105.  87  Ga.  6, 
error  to  charge,  without  qualification,  the  fid- 
lowing:  "If  the  plaintiff's  negligence  contrib- 
ated  to  the  damages,  the  jtiry  should  reduce 
the  amount  to  the  extent  of  [the  plaintiff's]  con- 
tribution to  it.". 

4.  The  requests  to  charge,  so  far  as  legal 
and  nertinent  were  covered  by  the  ganmU 
charge  of  the  court  which  chaise,  enept  aa  in- 
dicated in  the  preceding  notei*  substantiaUy 
presented  the  law  of  the  case. 

(Syllabus  by  the  ConrtJ 

Error  from  city  conrt,  Blchmmd  connty; 
W.  F.  Eve,  Judga 

Action  by  Mary  D.  Smytbe  against  Lert^ 
J.  Miller,  trustee.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Rerarsed. 

J.  R.  Ijamar,  for  plaintiff  in  em».  W. 
K.  Miller  and  C.  H.  Ooben,  for  defendant  In 
error. 

SIMMONS,  C.  J.  This  was  an  adiMi  by 
a  tenant  against  a  landlord  for  the  recovery 
of  damages  occasioned  to  goods  by  the  fall- 
ing of  shelves  in  a  store,  which  it  was  al- 
leged the  def«idant  had  n^Ugently  failed 
and  refused  to  repair.  The  case  was  for- 
merly before  this  court  on  exceptions  to  the 
overruling  of  a  demurrer  to  the  declaration. 
See  the  rep«t.  92  Ga.  155,  18  S.  E.  46.  The 
trial  of  the  case  resulted  in  a  verdict  for 
the  plaintiff.  A  new  trial  was  refused,  and 
the  def«idant  excepted. 

1.  There  was  evidence  that  for  some 
months  previous  to  the  falling  of  the 
shelves  the  top  of  the  shelving  projected 
from  the  wall,  that  the  plaintiff  "thought 
It  might  be  unsafe,"  and  repeatedly  sent 
for  the  defendant  to  repair  the  defect,  and 
that  the  defendant  promised  to  attend  to 
it  but  neglected  to  do  so.  It  was  insisted 
on  the  part  of  the  defendant  that  if  he  was 
negligent  In  not  re{>alring  the  shelves,  the 
plaintiff,  in  allowing  the  goods  to  remain 
dn  them  under  these  circumstances,  was 
guilty  of  such  negligence  as  should  preclnde 
a  recovery.  On  this  subject  the  court  gave 
in  chai^  to  the  Jury  the  following  Instruc- 
tions, to  which  the  defendant  excepted:  "If 
the  danger  was  not  imminent  the  tenant 
was  not  called  on  to  avoid  it."  "If  the  tMi- 
ant  and  the  landlord  both  knew  of  the  con- 
dition of  the  Bbelresi  and  tbe  toiant  noti< 
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fled  the  landlord  to  repair,  until  be  did  bo, 
or  attempted  to  do  bo,  the  tenant,  nxiless 
the  danger  was  Imminent,  could  leave  the 
l)nH)erty  thereon,  and.  In  the  ev^t  of  dam- 
age  thereto,  recover  therefor."  We  think 
this  was  error.  Thle  was  equivalent  to 
f&jiDg.to  the  Jury  that  leaving  the  goods 
on  the  shelves,  nnder  the  circumstances  In^ 
dlcated,  would  not  be  such  negligence  on 
the  part  of  the  plaintiff  as  would  defeat  a 
recovery;  thus  deciding  a  question  which 
was  peculiarly  one  for  the  }ury  thetus^es. 
The  Code  (section  2972)  declares  that,  "if 
tbe  plaintiff  hy  ordinary  care  could  have 
avoided  the  consequences  to  hlmseif  caused 
by  the  defendant's  negligence,  he  Is  not  en- 
titled to  recover,"  and  the  principle  era- 
bodied  In  this  section  is  applicable  as  well 
to  loJories  to  property  as  to  Injuries  to  tlie 
person.  Macon  Go.  v.  Chapman,  74  Ga.  107, 
109;  Branan  v.  May,  17  Ga.  136;  and  see 
Railroad  Co.  v.  Neely,  56  Oa.  C44  (5).  Or- 
dinary care  Is  that  care  which  every  pru- 
dent man  takes  of  his  property  (Code^  8 
2061);  and  it  was  for  the  Jury  to  say  whether 
the  conduct  of  the  plaintiff  came  up  to  that 
standard  or  not.  Tbey  bad  a  right  to  say, 
if  they  saw  proper,  that  It  was  not  ordinary 
care  for  the  plaintiff,  knowing  that  the 
shelves  were  In  danger  of  falling  If  allowed 
to  remain  as  th^  were,  to  wait  until  the 
clanger  bad  reached  the  point  of  b^ng 
"Imminent"  (In  other  words,  until  the 
ab^res  were  about  to  foil)  before  r^hovli^ 
the  goods;  and  tliat  she  was,  therefore,  not 
entitled  to  recorw.  This  right  the  court 
took  from  the  jurx  by  the  Instructions  above 
qnoted. 

2.  Section  2972  of  the  Code,  above  re- 
ferred to,  provides  that  in  other  cases  than 
those  in  wiiich  the  plaintiff  by  ordinary 
care  could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's  neg- 
ligence "the  defendant  Is  not  relieved,  al- 
though the  plaintiff  may  In  some  way  have 
c-ontributed  to  the  Injury  sustained."  If, 
thereftwe,  the  injury  In  question  was  oc- 
casioned by  the  negligence  of  the  landlord 
in  falling  to  repair  the  shrives,  the  plain- 
tiff, even  though  In  scnne  degree  negligent, 
could  nevertheless  recover,  provided  hM" 
negligence  did  not  amount  to  a  want  of  or- 
dinary care,  the  exeniae  of  which  would 
have  prevented  the  Injury.  Negligence  on 
her  part  short  of  a  want  of  such  care  should 
be  considered  by  the  Jury  in  reducing  the 
damages.  See  3  Suth.  Dam.  (2d  Ed.)  §  873, 
tuarg.  p.  169.  It  foUows  that  the  court  did 
not  ear  in  refusing  to  charge  that,  if  the 
plaintiff  knew  the  shelves  were  unsafe,  and 
Q^UgMitly  allowed  the  crockery  to  remain 
on  them,  ^e  could  not  recover. 

3.  According  to  the  ruiiog  of  this  court  In 
KaUroad  Co.  v.  Luckle,  87  Ga.  6,"  13  S.  E. 
106,  it  was  error  to  charge,  without  quallfl- 
catlou,  that,  'if  the  plalnUrs  negligence 
contiibated  to  the  damages,  the  Jury  should 


reduce  the  amount  to  ttie  extent  of  [the 
pUlntlff's]  contrlbutkHi  to  It"  If  the  plain- 
tiff's negligence  contributed  to  the  Injury, 
and  was  such  negligence  as  amounted  to  a 
want  of  ordinary  care,  It  would  not  be  a 
case  for  merely  reducing  the  amount  of 
the  recovery,  but,  as  we  have  alr^dy 
shown,  there  could  not  be  any  recovery  at 
aU.  In  the  absence  of  qnallflcatlon  to  this 
effect,  the  Jury  may  have  understood  that. 
If  both  parties  were  negligent,  the  plain- 
tiff's n^llgence  would  m^^y  operate  to  re- 
duce the  amount  of  the  recovery.  Under 
the  decision  above  r^erred  to,  such  a  quali- 
fication was  not  rendered  unnecessary  by  the 
fact  that  the  judge  had  already  Instructed 
the  Jui7  that  a  want  of  <»dlnary  care  on  the 
part  of  the  plaintiff  would  d^eat  a  recovery. 

4.  The  requests  to  charge  set  out  In  the 
motion  for  a  new  trial  were,  so  far  as  legal 
and  pertinent,  covered  by  the  charge  of  the 
court  as  given,  whlcti,  except  as  we  have 
here  Indicated,  was  sutetantlally  correct. 
Judgment  reversed. 


(K  Oa.  7V0 

TITLB  OUARAimHB  &  LOAN  CO.  OF 
SAVANNAH  V.  HOLVBRSON  et  al. 

(Supreme  Coart  of  Georg^    April  1,  ISffiS.) 

Appeal  —  Pabties  —  Abatbhbnt  akd  Rbvivai. — 
Bali  of-  Dbcbdbnt's  Propbbtt— Confihhatioit. 

1.  Where  one  who  was  a  party  defendant 
in  error  to  a  case  in  this  conrt,  In  his  r^reaenta- 
tive  capadtr  >s  tnutee  and  executor  of  a  de- 
ceased testator,  himself  died,  and,  upon  Us 
death  being  suf^ested,  the  case  was  continued 
for  the  purpose  of  allowing  a  party  to  be  made 
in  hie  stead,  the  administrator  of  the  individual 
estate  of  the  deceased  defendant  In  error  could 
not.  at  the  next  term,  propnrly  be  made  a  party 
defendant  in  error,  it  not  appearing  that  it  was 
a  case  Involving  any  personal  or  individual  lia- 
bility on  the  part  of  the  deceased  defendant  in 
error,  arising  from  Ids  office  as  trustee  and  ex- 
ecutor, or  otherwise;  and,  althongh  this  court 
passed  an  order  allowing  the  administrator  to 
be  mode  a  party,  the  case  mast  nevertheless  he 
dismissed  for  want  of  proper  parties,  the  order 
just  mentioned  expressly  providing  that  the  ef- 
fetrt  of  granting  the  same  should  be  determined 
when  the  case  came  on  for  consideration  npon 
its  merits. 

2.  Under  the  facts  disclosed  by  the  record  in 
this  case,  there  was  no  error  in  confirming  the 
sale,  or  in  adjadging  that  the  plaintiff  in  er- 
Tt»  was  bound  by  Its  hid. 

(Syllabus  by  the  Court) 

Error  from  superior  conr^  Chatham  county; 

B.  Falligant,  Judge. 

The  Title  Guarantee  &  Loan  (Company  of 
Savannah  became  purchaser  of  land  sold  at 
the  suit  of  Annie  Holverson,  by  her  next 
friend,  8.  F.  Dupon,  eixecutor  and  trustee, 
and  others,  and  from  an  order  of  confirma- 
tion ft  brings  error.  Brought  forward  from 
last  term  under  (3ode,  ||  4271a-4271c.  Af: 
firmed. 

Isaac  Beckett  and  Edward  S.  Elliott,  for 
plahitlff  in  error.  McAlpln  &  Ia  Eocbe^  for 
defendant  In  error. 


Digitized  by  Google 


684 


80UTHBASTBRN  REPOBTEB,  Yol.  22. 


LUMPKIN,  J.  By  the  will  of  Christie  Hol- 
verson,  certain  realty  therein  described  was 
devised  to  S.  F.  Dupon,  as  executor  and  trus- 
tee, in  trust  for  the  maintenance,  education, 
and  support  of  Annie  E.  Holverson,  a  minor, 
with  a  provlBlon  that,  if  she  should  die  before 
attaining  her  maj<»ity,  the  trust  should  be 
for  the  use  and  benefit  of  the  orphans  of  the 
Luthfflun  Church  of  SaTannah.  The  will  also 
provided  that,  in  the  event  it  should  become 
necessary  to  sell  or  dispose  of  any  part  or  the 
whole  of  the  real  estate  of  the  testator,  pay- 
ment therefor  should  be  made  by  the  pur^ 
chaser  in  bonds  of  the  state  of  Georgia,  the 
proceeds  of  such  sale  to  be  held  by  the  trus- 
tee for  the  sole  benefit  of  the  said  Annie  E. 
Holverson.  The  latter,  by  her  next  friend, 
filed  in  the  superior  court  of  Cliatham  coun- 
ty a  petition  praying  for  a  sale  of  the  realty 
which  bad  been  devised  as  above  stated,  for 
the  purpose  of  reinvestment  The  petition 
alleged  that  she  had  requested  the  executor 
to  malce  BVich.  sale  and  reinvestment,  but  that 
he  had  refused  to  do  so;  and  the  prayer  was 
that  the  court  direct  him  to  sell  the  property, 
and  deposit  the  proceeds,  after  paying  ex- 
penses, in  bank  until  the  further  order  of  the 
court  Process  was  prayed  against  the  or- 
phans of  the  Lutheran  Church,  by  their  legal 
representatives,  the  trustees  of  the  Protestant 
Lutheran  Church,  and  against  Dupon,  as  ex- 
ecutor and  trustee.  Dupon  answered,  admit- 
ting the  allegations  of  the  petition,  setting 
forth  certaingood  reasons  why  Itwas  nottotho 
Interest  Qf  the, estate  to  ctmiply  literally  with 
the  provisions  of  the  will,  and  sell  upon  terms 
requiring  the  purchaser  to  pay  for  the  prop- 
erty in  bonds  of  the  state  of  Georgia,  and 
recommending  that  the  property  be  sold  for 
cash,  and  the  proceeds  be  reinvested  In  some 
security  or  Investment  that  would  yield  a  rea- 
sonable income  or  profit.  The  trustees  of  the 
Protestant  Lutheran  Cburch  of  Savannah, 
alleging  themselves  to  be  also  trustees  of  the 
orphans  of  that  church,  answered,  admitting 
the  allegations  of  the  petition,  and,  so  far  as 
their  interest  was  concerned,  joining  In  the 
request  that  the  court  grant  the  relief  prayed 
for  by  the  petitioner.  A  decree  was  render- 
ed directing  a  sale  of  the  property  and  a  de- 
posit of  the  proceeds  In  a  cortatn  bank  until 
the  fuither  order  of  the  court.  At  that  sale, 
the  Title  Guarantee  &  liOan  Company  became 
the  purchaser,  but  refused  to  comply  with 
its  bid,  and  afterwards  resisted,  on  various 
grounds,  an  application  for  a  confirmation  of 
the  sale,  which  was  duly  filed  in  behalf  of 
Annie  B.  Holverson  by  the  same  next  friend 
who  had  represented  her  in  the  original  peti- 
tion for  sale  and  reinvestment.  The  court 
passed  an  order  confirming  the  sale  and  de- 
claring the  company  bound  by  its  bid.  It 
excepted,  and  brought  the  case  to  this  court 
for  review.  White  the  writ  of  error  was 
pending  here,  Dupon  died.  Upon  a  motion 
to  make  parties,  this  court  allowed  the  admin- 
istrator of  his  Individual  estate  to  be  made  a 


party  defendant  In  error;  but  iQ  the  order 
so  doing,  expressly  provided  that  the  effect 
of  granting  the  same  should  be  determined 
when  the  case  came  on  for  consido^tion  up- 
on its  merits.  This  was  done  because  a  mo- 
tion had  been  made  to  dismiss  the  writ  of  er- 
rorforthe  want  of  proper  parties,  and  thequefi- 
tiou  was  reserved  for  further  consideration. 
Afterwards  It  was  held  that  the  ai^Inistrator 
of  Dupon  was  not  .a  proper  party  defendant  • 
In  error  In  his  stead,  and  It  was  ordered  that 
the  writ  of  error  be  dismissed.  There  was 
a  motion  to  reinstate,  which,  on  prop^  cause 
shown,  was  granted,  ^e  administrator  de 
bonis  non  with  the  will  annexed  of  Christie 
Holverson  was  made  a  party,  and  the  case 
was  then  decided  upon  its  merits. 

1.  While  the  executor  of  an  executor  Is  the 
proper  leg^  reiH^sentatlve  of  the  first  testa- 
tor, the  administrator  of  an  executor  is  not 
This  was  conceded  by  counsel  for  the  plain- 
tiff In  error.  The  whole  difficulty  arose  be- 
cause, by  mistake,  the  wrong  person  was 
made  a  party  d^endant  in  error  in  the  first 
instance,  and  the  consequences  of  this  mis- 
take were  removed  by  the  reinstatement  of 
the  case  and  the  making  of  the  proper  penon 
a  party. 

2.  We  will  briefly  notice  four  only  of  the 
objections  made  by  the  Title  Guarantee  & 
Loan  Company  to  the  confirmation  of  the 
sale  by  Dupon  under  order  of  the  court;  the 
other  objections,  several  In  number,  not  be- 
ing, in  our  opinion,  of  aufilclent  Importance  to 
require  special  mention.  Finst  It  was  In- 
sisted that  the  court  had  no  authority  tx> 
grant  to  an  executor,  as  such,  the  power  to 
sell  propo-ty  for  the  purpose  of  making  a 
change  of  investment.  Even  if  this  be  bo, 
it  must  be  remembered  that  the  will  of  Chris- 
tie Holverson  also  conferred  upon  Dupon  the 
office  of  trustee,  and  expressly  directed  that 
a  sale  for  reinvestment  should  be  made,  If 
necessary.  There  can  be  no  doubt  that  the 
judge  of  the  superior  court  was  the  proper 
official  to  pass  the  order  to^  a  sale  by  the 
trustee;  and,  although  the  appllcatlw  was 
made  by  the  beneficiary,  the  answ»  of  the 
executor,  In  effect,  adopts  it  and  makes  its 
prayer  his  own.  Second,  It  was  further  con- 
tended that  the  original  order  of  sale  was 
void  because  guardians  ad  litem  were  not  ap- 
pointed for  the  orphans  of  the  Luthonn 
Church.  According  to  the  decision  of  this 
court  in  White  v.  McKeon,  92  Ga.  343,  17  S. 
E.  2S3,  It  is  exceedingly  doubtful  whether  the 
orphans  of  the  Lutheran  Cburch  were  neces- 
Bary  parties  at  all  to  the  application  for  sale, 
they  being,  as  appears  from  the  facts  of  this 
case,  contingent  both  as  to  person  and  event. 
But,  even  if  they  were,  the  trustees  of  the 
church,  in  their  answer,  expressly  allege  that 
under  their  charter  they  are  also  the  legal 
trustees  tff  the  orphans;  and  there  does  not 
appear  to  have  been  any  controvCTsy  as  to 
this  matter.  Third.  The  order  of  sale  did 
not  direct  that  the  same  ahonld  be  made- 
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within  60  days  from  the  date  of  the  order, 
as  reqalred  by  the  act  of  September  5,  1887 
<Acts  1887,  p.  56),  and  It  was  therefore  urged 
that,  because  of  this  omission,  the  sale  was 
Toid.  In  point  of  fact,  however,  the  sale 
iras  actually  made  within  the  60  days,  and 
this  was  aufflclent  In  the  application  for 
confirmation,  the  petitioner  prayed  that  the 
order  of  sale  be  so  amended  nunc  pro  tunc 
88  to  expressly  declare  that  the  sale  shall 
tiike  place  within  60  days  from  its  date;  but 
the  court  very  properly  hdd  this  amendment 
was  unnecessary,  and  that  the  sale,  bo  far 
as  this  question  was  concerned,  was  valid 
without  such  amendment  Fourth.  It  suffi- 
ciently appeared  that  the  t»ms  oi  the  will 
rendered  a  sale  In  strict  compliance  there- 
with practically  Impossible,  for  no  one  could 
afford  to  buy  at  a  high  price  the  bonds  of 
this  state,  for  the  sole  purpose  of  becoming 
a  bidder,  with  no  certainty  at  all  that  be 
would  really  become  the  purchaser;  and  to 
confine  tbe  sale  to  those  persons  only  who 
might  happen  to  have  on  hand  a  sufflciency 
of  the  bonds  In  question  to  buy  the  property 
would  result  In  there  bdng  practically  no 
competition  at  all  among  tbe  bidders.  The 
property  would  probably  be 'sacrificed,  and 
thus  the  Intention  of  the  testator  in  providing 
for  an  advantageous  sale  and  reinvestment 
would  utterly  be  defeated.  The  judge,  there- 
fore, very  wisely  ordered  the  sale  to  be  for 
cash,  and  the  fact  that  he  so  ordered  is  no 
cause  for  holding  the  sale  invalid.  Besides, 
even  aft^  the  sale,  it  was  still  within  the 
power  of  the  Judge,  If  deemed  advisable,  to 
order  the  cash  proceeds  to  be  reinvested  in 
Georgia  bonds,  which  would  practically  carry 
out  the  proTlslOQt  of  the  wilL  Judgment  af- 
firmed. 


(9G  Oa.  461) 

WOOD  V.  SOtJTHEaiN  EXP.  CO. 
(Supreme  Court  of  Georgia.    March  2,  lfi95.) 
Nbw  Trial  —  Dibcrktion  ov  Court — Carbikrb — 

LlMITIXO  LlABlLITT— DJUUOBB. 

1.  Tbe  trial  cotirt  having  adjudged  that  a 
new  trial  be  granted  on  the  general  grounds  that 
the  verdict  was  contrarr  to  law,  contrary  to  evi- 
dence, and  without  evidence  to  Bupi>ort  it,  un- 
less the  plaintllf  would  write  off  from  this  ver- 
dict an  amount  sufficient  to  reduce  his  recov- 
ery to  $50,  and  the  plaintiff  having  declined  to 
do  this,  the  result  was  tbe  general  grant  of  a 
new  trial,  with  which  this  court  will  not  in- 
terfere, it  being  the  first  grant  of  such  new 
trial. 

2.  Tbere  was  nothing  In  the  evidence  to  au- 
thorize the  Judge  below  to  fix  upon  the  sum  of 
$50  as  tbe  amount  of  the  plaintiff's  recovery, 
If  entitled  to  recover  at  all. 

(Syllabus  by  the  OourL) 

Error  from  dty  court  of  Macon;  J.  P.  Roes, 
Judge. 

Action  by  Arthur  Wood  against  tbe  South- 
em  Express  Company.  From  a  conditional 
order  directing  a  new  trial  unless  plalntitC 
would  write  off  a  portion  of  a  verdict,  plain- 


tiff and  defendant  bot&  assign  error.  Af- 
firmed. 

Estea  ft  Jones,  toe  plaintiff  In  error.  Br- 
wln.  Dn  BlgnoD  A  Ohlafaolm  and  Deasaa  & 
Hodges,  tot  defendant  in  error. 

SIMMONS,  ax  In  thla  caw  tbe  court 
below  adjudged  that  a  new  trial  be  grant- 
ed on  the  general  gnmndB  that  tlie  Terdlct 
was  contrary  to  law,  contrary  to  the  evi- 
dence, and  without  evidence  to  support  It, 
unless  the  plaintiff  would  write  off  trom  the 
verdict  an  amount  BoOident  to  reduce  his  re- 
coverr  to  (50.  Tbe  Judge,  In  flx^  tUs 
amount  appears  to  bare  done  so  upon  tbe 
idea  that,  If  tbe  plaintiff  ma  entitled  to  re- 
cover anything,  tbe  amount  of  the  recovery 
should  be  gOToned  by  tbe  stipulatlcn  In  tbe 
express  company's  receipt  tbat  it  tbe  ralne 
of  the  property  was  not  stated  at  tbe  time  of 
tbe  flhipmcnl;  and  qpedfled  in  tbe  receipt,  the 
holdor  fherectf  would  not  denuind  ot  tbe  com- 
pany a  sum  exceeding  fSO  for  loss  of  or  dam- 
age to  tbe  shipment  No  ^ue  vras  spedfled 
In  tbe  receipt  but  according  to  all  tbe  evi- 
dence as  to  tlue  actual  value  of  tbe  Shipment 
it  was  worth  considerably  more  than  ^00. 
Treating  this  st^mlatlfm  as  an  attempt  to 
limit  tbe  liability  of  the  carrlw,  It  was  In- 
^ectnal,  because  it  does  not  appear  tbat  the 
shipper  ctrprosoly  assented  to  it  (Code,  i 
2068;  1  Bxpress  Co.  t.  Newby,  86  Ua.  6S5; 
Purctil  ▼.  Express  Co.,  84  Ga.  315);  and, 
even  If  he  bad  agreed  to  it  tbe  stipulation 
would  not  be  vaUd  as  to  loss  inT<riving  iregU- 
gence  tm  tbe  part  of  the  carrier  (Railroad  Ooi. 
V.  Keener,  98  Ga.  808,  21  S.  E.  287).  If  tbe 
facts  bring  the  case  within  the  provision  of 
the  Code  tbat  **tbe  carrl^  may  require  the 
nature  and  value  <^  the  goods  dellTered  to 
bim  to  be  made  loiown,  and  any  fraudulent 
acts,  sayings  or  ctmcealmoit  by  his  customers 
will  release  him  from  itabUIty"  (section  2080), 
the  plaintiff  Is  not  ^titled  to  recover  any- 
thing at  aU.  See  Bsprees  Co.  t.  Everett  87 
Ga.  688;  Green  t.  Express  Co.,  45  Ga.  SOU; 
In  no  view  of  tbe  case,  theretore,  was  the 
court  warranted  In  the  directltHi  given  as  to 
the  amount  of  the  verdict  Tbe  defendant 
however,  having  declined  to  write  the  verdict 
down  to  the  amount  fixed  by  tbe  Judge's 
ordOT,  tbe  result  was  the  general  grant  ot  a 
new  trial;  and.  In  accordance  with  the  vrell- 
settled  rule  ot  this  court  as  to  the  first  grant 
ot  a  new  triat  the  Jw^moit  of  the  court 
below  must  be  aflirmed. 

The  cross  bill  of  exc^ticms  is  dlsmlued. 
See  Moomaugh  v.  Everett  88  Ga.  67  (2),  18 
S.  E.  837,  in  whidi  the  ground  of  dismissal 
was  the  same  as  tbat  presented  by  the  motiw 
to  dismiss  In  the  present  case. 


1  This  section  reads  aa  follows:  "A  common 
carrier  cannot  limit  his  legal  liability  by  any 
notice  given,  either  by  publication  or  by  entry 
on  receipts  given  or  tickets  sold.  He  may  make 
an  express  contract,  and  will  then  be  governed 
thereby." 
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HABHISON  T.  STILES. 
OSoiweine  Court  of  Gomgl*.   Jan.  14,  1895.) 
UmtBious  XjOu— SrncT  on  Bkokib's  Commik- 

BIONB. 

Wheie  CM  haTinv  moner  ««reed  with 
«  broker  to  make  a  loan  to  the  tatter's  prin- 
cipal, In  eoniid«Tation  of  the  maxUnnm  legal 
rate  of  interest  and  one-half  of  the  commissiwa 
which  the  principal  had  contracted  to  pay  the 
broker  to  n^otiate  the  loan,  the  agreement  was 
onuiona  and  illegal,  and  the  proposed  borrow- 
er, upon  refoaing  to  accept  the  loan,  did  not  be- 
come liable  to  pay  the  broker  for  his  aerricea 
in  procuring  the  agreement  to  lend  the  money 
on  the  tenna  atated.  Thla  is  true  whether  the 
fact  Uut  the  broker  had  promised  one-half  of 
his  commissiona  to  the  owner  of  the  moner  in 
ordtf  to  Induce  him  to  agree  to  make  the  loan 
was  known  to  the  broker'a  ^Indpal  or  not 
(SyUabuB  by  the  Court.) 

Error  from  dty  court  ot  Atlanta;  Howard 
Tan  £ppe.  Judge. 

Action  by  S.  W.  Stllee  against  Sarah  Ann 
Harrlaon.  A  Judgment  of  nonsuit  was  ya- 
cated,  and  defendant  brings  mor.  Reversed. 

The  fc^wlng  la  the  offlcial  report: 

To  the  petiUon  of  Stiles  against  Saiab  N. 
Harrison,  defendant  pleaded  the  general  Is- 
sue. Upon  the  trial,  at  the  close  of  plaln- 
tUTs  eTid«ic^  a  nonsuit  was  granted.  Dur- 
ing the  term  plaintiff  moved  to  set  aside  the 
judgment  of  nonsuit  and  reinstate  the  case, 
alleging  that  the  Judgment  of  nonsuit  was 
error.  This  motion  was  sustained,  to  which 
ruling  defendant  excepted.  Plaintiff  testi- 
fied: Defaidant  employed  him  to  negotiate 
tor  her  a  loon  of  9800,  for  which  she  was  to 
pay  Interest  to  the  lender  at  8  per  ceut.  per 
annum,  and  was  to  secure  the  lender  for  re- 
payment of  the  loan  by  deed  to  certain  real- 
ty In  Atlanta;  and  defendant  agreed  to  pay 
plalntifr,  tar  hla  services  in  n^tlating  the 
loan,  a  commission  of  $150.  Plaintiff  pro- 
cured one  Purtell  to  make  the  loan  to  de- 
fendant, agreeing  to  pay  Purtell  one-half  of 
the  cMumlsslon  If  he  would  lend  the  money, 
and  Purtell  agreed  to  make  the  loan  to  de- 
fendant at  the  rate  of  interest  specified,  and 
in  consideration  of  the  further  payment  to 
him  by  plaintiff  of  (75,  one-half  of  the 
commission.  Thereupon  plaintiff  offered  to 
the  defendant  to  comply  with  his  contract 
to  famish  her  said  loan,  and  she  refused  to 
receive  it,  and  atated  that  she  had  borrowed 
the  (800  from  another  source,  on  said  sole 
ground  that  she  was  ignorant  at  the  time  of 
plaintiff's  agreement  with  Purtell  to  divide 
the  commissioDB.  The  suit  was  for  $150 
cwnmisslons  for  n^otiatlng  the  loan.  The 
motion  for  nonsuit  was  on  the  ground  that 
the  evidence  showed  that  the  allied  c<m- 
tract  made  by  plaintiff  with  Purtell  on  be- 
half of  defendant  was  tainted  with  usury,, 
and  was  illegal,  and  therefore  plaintiff  had 
no  right  to  recover  any  commission.  In 
the  motion  to  reinstate  it  was  allegea:  The 
court  held  that  the  contract  which  Stiles 
made  with  Purtell  for  lending  $800  to  Mrs. 
Harrison  was  an  illegal  contract,  because 
Purtell  was  reserving  usurious  Interest,  to 


wit,  by  being  interested  to  the  extent  of  one- 
half  in  the  commissions,  and  hence  that  tills 
contract  was  an  Illegal  one,  which  Mrs.  Har- 
rison was  not  bound  to  consummate,  and 
that  her  failure  to  do  so  entailed  no  Uabilll7 
on  her  part  to  pay  the  commissions,  and  that 
the  feet  that  she  did  not  know  at  the  time 
that  Purtell  was  thus  reserving  usury,  but 
declined  it  on  otlier  groimds,  did  not  affect 
the  proposition  that  It  was  an  Illegal  con- 
tract, BO  tar  as  Purtell,  fine  of  the  parties 
thereto,  was  concerned,  and  therefore  one 
which  equity  wonld  not  compel  her  to  spe> 
clfically  perform,  on  the  dlsdosure  of  the 
fact  that  half  of  the  commissions  paid  by  her 
were  to  be  used  as  usury  In  procuring  Pur* 
t^**  assent  tbersto. 

J.  H.  Gilbwt,  for  j^alntlfl  In  «ror.  BL  U. 
&  O.  F.  Biltcbdlt  for  d^endant  In  cnor. 

LUMPKIN.  J.  The  substance  of  the  dec- 
laration and  the  evidoice  Introduced  in  8ui>- 
port  of  it  are  stated  by  the  reporter.  The 
court  sustained  a.  motlm  to  nonsuit  the 
plaintiff  on  the  ground  that  the  contract 
between  Purtell  and  Stiles  for  the  lending  of 
the  mon^  was  Illegal  and  usurious.  After- 
wards the  court  reomsldered  this  decision, 
and  granted  a  motion  to  reinstate  the  caB& 
While  the  question  presented  is  not  entirely 
free  from  doubt,  we  are  of  the  opinion  that 
the  court's  first  view  of  the  case  was  the 
correct  one.  By  the  terms  of  the  agreement 
between  Purtell  and  Stiles,  the  former  was 
undoubtedly  to  receive  usurious  interest  fior 
the  use  of  his  money.  He  was  to  be  paid 
8  per  cent,  which  is  the  highest  legal  rate 
in  this  states  and,  in  addition  thereto,  ooe- 
half  of  the  commissions  which  were  to  be 
paid  Stllee  tor  negotiating  the  loan.  It  does 
not  appear  that  the  client  of  Stiles  was 
aware  of  the  details  of  this  agreement,  or 
that  she  knew  a  part  of  the  commlBslona  she 
had  contracted  to  pay  Stiles  was  to  be  turn- 
ed over  to  Purtell  ais  a  part  of  the  conaldera- 
tlon  of  the  loan.  We  do  not  think,  howevw, 
that  her  ignorance  as  to  this  matter  Is  ma- 
terial in  arriving  at  a  proper  solution  of  the 
case.  As  between  Purtell  and  Stiles,  the 
contract  was  undoubtedly  usurious  and  ille- 
gal. In  other  words.  Stiles,  as  agent,  had 
made  a  contract  in  behalf  of  his  principal 
which  was  incapable  of  legal  enforoement, 
and  we  do  not  think  he  is  entitled  to  re- 
cover for  services  rendered  in  effecting  such 
a  contract  While  it  is  true  that.-  if  the  con- 
tract had  been  fully  executed,  the  borrower 
would  have  paid  no  usurious  interest  di- 
rectly to  the  lender.  It  is  also  true  that 
one  of  the  results  of  the  execution  of  this 
contract  would  have  been  a  violation  of  our 
usury  laws  on  the  i>art  of  Purttii.  A  direct 
agreement  by  the  borrower  to  pay  the  lender 
8  per  cent.  Interest  and  a  bonus  or  commis- 
sion for  the  use  of  the  mcmey  would  unde- 
niably have  been  usurious.  She  could  not 
have  made  for  herself  a  legal  contract  to 
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tUi  effeet,  and  we  bold  Omt  be  acent  conld 
not  indirectly  do  tbo  same  ttalnf  In  liar  b*- 
half  by  sapplemsntlng  the  Intmit  sbe  was 
to  pay  vfth  a  part  of  Us  commlaaloiu.  Fur- 
ten  imdoQbtedlj  could  at  will  Hkt*  npo- 
diated  Um  afOBement  be  had  made  with 
SUle^  and  could  aoeardIii£ly  hare  dedlned 
to  laid  tiw  moauff,  to,  xeally,  Sttlaa  had  not 
made  tor  his  <^nt  a  contract  which  She 
conld  mf orce  In  the  erent  PnrteU  rinsed  to 
oomi>l7  with  Its  terma.  The  fact  that  be  was 
not  at  all  likely  to  refuse,  and  that  the  re- 
pndlatlai  came  fmn  ho;  la  of  no  conse- 
quence. On  tba  doctrine  of  mntnalt^,  tiie 
e»talnl7  ooidd  decline  compliance  If  he 
eonld.  Bee  Btom  t.  Baer»  79  Oa.  847.  SSS, 
8S4»  6  S.  BL  72.  The  acent,  having  n^^odat- 
ed  for  his  principal  a  contract  which  was  not 
ta  law  a  Talld  and  legal  onc^  was  not  entt 
tied  to  compensation,  for  the  principal  bad 
the  right  to  reject  stub  a  contract,  em 
though  the  other  party  was  willing  to  carry 
tt  oat  Jodgmsnt  rerersed. 


(9SOa.  SM) 

HENDBBSON  t.  8TATB. 
(Sapreme  Coart  of  .€^eorgia.   Jtn.  28,  1895.) 
FUA  or  MiwoMXR  —  80rnciBKOT — Lottbbu*— 
Who  asm  raiHoiPAis— OosrsuiOK^ 
IirsTHVonon. 

1.  A  plea  of  mifinomer  ihonld  not  onlr  state 
the  trae  o^e  of  the  accnsed,  but  shoold  far- 
ther aJleg©  that  he  was  not  known  and  called 
by  the  name  under  whidi  he  was  Indicted. 

2.  Section  4649b  of  the  Code  comprehends 
within  its  terms  not  only  the  actnal  proprietor, 
bat  all  persona  who  in  any  manner  participate 
in  the  management  of  the  lottery,  or  in  the 
promotion  of  the  adieme  or  derlee  fOr  the  hai- 
arding  of  money,  or  other  valaaUe  tiling,  pro- 
hibited by  that  section.  Participation  in  the  il- 
legal design  and  in  the  execntion  of  the  ille^ 
pnntose  makes  all  persons  engaged  in  the  criin- 
Insi  entwprise  ivindpals. 

8.  By  the  terms  of  seetloB  4546  of  the  Code, 
m.  witness  In  a  criminal  case  arising  under  any 
of  the  sections  therein  designated  is  compella- 
ble to  testi^  to  any  matter  of  fact  within  his 
knowledge  in  connection  with  the  oifense  al* 
■aged  to  hare  been  committed,  eren  thongh  his 
tMtimony  may  tend  to  criminate  himself,  and  he 
la  then  entitled  to  the  protection  specified  in 
that  section;  but  In  a  criminal  case,  where  a  wit- 
ness, though  not  compellable  so  to  do,  freely 
*nd  Tolnntarily  testifies  to  facts  tending  to  crim- 
inate himself,  his  testimony  may  thereafter  be 
given  in  evidence  against  blm.  Hence,  where, 
upon  the  trial  of  anotber  for  the  maintenance  of 
a  lottery,  a  witness  so  testifies,  he  Is  not  thet«- 
after  entitled  to  the  protection  afforded  by  the 
aection  first  above  mentioned,  the  maintenance 
of  a  lottery  not  being  an  offense  embraced  with- 
in any  of  the  sections  therein  designated. 

4.  While  those  portions  of  the  charge  of 
the  coart  to  which  exception  was  taken,  consid- 
ered alone,  may  be  subject  to  slight  criticism, 
yet,  viewed  in  uie  light  of  the  entire  cha^  the 
emnrs  assigned  upon  them  are  not  well  taken. 
The  charge,  as  a  whole,  was  suffidentiy  full 
and  accurate,  and  In  accord  with  the  law.  No 
■obetantial  error  was  committed  by  the  court, 
^nie  verdict  wee  supported  by  the  evidence  and 
the  Judge  properly  denied  a  now  trial. 
(Syllabus  by  the  Court) 

BJrPor  from  city  court  of  Savannah;  A.  H. 
MacPonell,  Judge. 


Haj  Henderson  was  eonylctad  of  condnet- 
Ing  a  lottwy,  and  brings  error.  Affirmed. 

Garrard^  Ueldrim  ft  Newmu,  for  plaintiff 
In  erroA  W.  W.  Frsser,  8oL  Gol,  for  tbo 
StatSL 

LUMPKIN,  J.  1.  The  real  name  ot  toe 
accosed  waa  WlDlam  Male  Henderson.  Be 
was  Indicted  as  "May  Henderaoa"  He  fliea 
a  plea  of  mlsnoniM',  whbA  waa  stricken. 
This  plea  set  forth  what  his  real  name  waa, 
but  failed  to  allege  that  he  waa  not  known 
and  tialled  by  the  name  nndw  whtoh  he  was 
indicted.  Under  these  cireumstaDces,  the 
court  was  right  In  vtriktng  the  plea.  Wilson 
T.  Stato^  «8  Oa.  224. 

2.  In  misdemeanors,  all  are  principals.  Sec- 
tion 4048b  of  the  Code  nukes  It  unlawful 
"for  any  person,  or  paeons,  either  by  them- 
wtArm,  servants,  agents,  employees,  or  oth- 
ers, to  keep»  maintain,  unploy,  or  carry  on 
any  lottory  In  this  state,  or  other  scheme  or 
device  for  the  hazarding  of  any  money  or 
nlnable  tUng."  It  Is  manifest,  «e  think, 
nnder  the  provlstons  of  this  section,  that  any 
poiOD  who  participates  in  the  management 
of  a  lottecy,  or  in  the  promotion  of  any  oth- 
er scheme  or  device  fbr  the  hazarding  of 
money  or  othw  valuable  Uilng.  Is  a  principal 
in  the  pwpetratlon  of  the  offense  thus  pro- 
hibited. It  waa  insisted  that  no  person  was 
Indictalde  nndw  this  section,  except  the  pro- 
prietor or  owner  of  the  illegal  lottery,  but 
this  contention  Is  not  sound.  The  object  of 
the  statote  evidentiy  ts  to  prevent  the  carry- 
ing on  of  snch  a  lottoy  by  any  person,  and 
to  make  every  one  who  participates  In  the 
design  or  pnr];>ofie  of  carrying  on  the  same,  a 
criminal.  The  iHroprletor,  In  a  strict  sense.  Is 
the  principal  In  the  first  degree;  and,  were 
the  offense  a  felony,  those  partlciimting  with 
him  in  Its  perpetration  might  be  either  prin- 
cipals In  the  second  degree,  or  accessories, 
according  to  the  facts  of  the  particular  case. 
It  Is  w^l  settied.  however,  that  these  dis- 
tinctions do  not  prevail  In  misdemeanors, 
and  Mie  who  is  guilty  at  all  Is  Indictable  as 
a  principal.  The  correctness  of  the  state- 
ment  above  made,  to  the  effect  that  all  are 
^ncIpalB  who  ineUcipate  In  the  illegal  de- 
sign and  In  the  execution  of  the  Illegal  pur- 
pose to  maintain  or  carry  on  a  lottery,  is 
not  affected  by  the  fact  that  section  4540c  of 
the  Code  makes  Indictable  certain  specific 
acts,  which  of  themselves  constitute  parts 
of  the  business  of  conducting  a  lottery.  In- 
deed, this  section  itself  forbids  the  doing  of 
the  acts  It  prohibits,  by  any  person  or  per- 
sons, either  by  themselves,  servants,  em- 
ployda,  agents,  or  others.-  It  seems  to  have 
be^  the  purpose  of  the  act  of  1877,  from 
which  the  two  above-cited  sections  were  tak- 
en, to  suppress  lotteries,  by  making  It  an 
offense  to  maintain  or  carry  on  one,  or  to  do 
any  of  the  several  acts  entering  Into  the 
conduct  of  such  a  business;  and  the  statute 
was  framed,  doubtless,  with  a  view  to  reach 
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all  persons  wbo  might  carry  on,  or  partidr 
pate  in  carrying  on,  tbe  forbidden  enterprise. 

3.  The  proviso  to  the  section  first  above 
cited,  which  is  In  the  following  words,  "pro- 
Tided,  that  nothing  herein  shall  affect  any  of 
the  laws  now  existing  against  gaming/'  rec- 
ognizes at  least  a  technical,  if  not  a  substan- 
tial, distinction  between  the  offense  [Mohlb- 
Ited  by  this  section  and  the  offense  of  gam* 
ing,  prt^r.  It  was  insisted  that  where,  in 
a  prosecution  based  upcm  this  section,  a  wit- 
ness testified  to  facts  tending  to  criminate 
himself,  he  would  be  entitled  to  tbe  protec- 
tion given  by  section  464S  of  the  Code,  which 
provides  that:  "On  the  trial  of  any  person 
for  offending  against  sections  4638,  4540,  4641, 
4S42,  and  4544  of  this  division,  any  other 
person  who  may  have  played  and  betted  at 
the  Hune  time  or  table,  shall  be  a  competent 
witness,  and  be  compelled  to  give  evldwce; 
and  nothing  then  said  by  mcb  witness  shall 
at  any  Ume  be  received  w  given  in  evidence 
against  him  In  any  prosecution  against  tbe 
■aid  wltneaa.  wcept  oa  an  ludictmoit  for 
psKjury,  In  any  matter  to  which  be  may 
have  testified.**  The  argument  was  tliat  a 
violation  of  aection  4640b  was  really  "gam- 
ing," and  that;  as  this  section  became  a  part 
of  our  statute  law  by  the  act  of  1877  (Acts 
1877,  p.  112),  the  proTtsiims  of  section  4546 
should  be  extended  to  cases  arising  under 
that  act  We  do  not  think  this  argument  Is 
sound,  or  leads  to  the  oondnslon  stated. 
Tbe  ffiSenses  prohibited  by  sectiMui  4588, 
4640,  4641,  4642,  and  4544  are  of  a  different 
nature  from  the  offense  prohibited  by  aec- 
tim  4648b;  and  It  would  be  straining  to  btdd 
that  the  provisions  of  section  4646  as  to  the 
l^teetifm  of  witnesses  sbould  be  applied  to 
cases  arising  under  the  act  oi  1877,  on  the 
Idea  that  the  crffenses  prohibited  1^  this  stat- 
ute are  merely  acts  of  "gaming."  Tbese  <tf- 
fenses  could  hardly  have  been  in  contonidar 
tlOD  at  all  when  section  4646  became  a  part 
of  our  Criminal  Code,  and  we  are  quite  clear 
that  the  provisions  of  that  section  do  not.  In 
any  view,  extend  to  coses  pnwecnted  under 
the  act  in  question.  This  being  so,  the  qnee* 
tion  really  befmre  us  Is  whether  or  not  tbe 
testimony  of  a  witness  as  to  facts  tending  to 
criminate  himself  may  afterwarcto  be  glT«i 
In  evldraice  against  blm,  when  it  appears 
that  though  not  compdlable  so  to  do,  he 
tnets  and  Ttdnntari^  made  tbe  etatements 
Implicating  himsdf.  This  question  certain- 
ly can  have  but  one  answer.  A  T<rtmitary 
confMlMi  of  guilt,  not  imprt^erly  Induced, 
Is  always  admissible  against  tbe  party  who 
makes  it;  and  the  gmeral  rule  on  this  sub- 
ject Is  mat  changed  1^  the  fact  that  tbe  con- 
fession happens  to  be  made  undw  oath, 
while  the  party  Is  Mitg  examined  as  a  wlt- 
neas  in  another  trial. 

A  We  will  not  comment  upon  all  of  the 
fftounds  ef  tbe  motiao  fbr  a  new  trial.  Some 
of  th«n  allege  error  In  certain  pwtiona  of 
the  charge  of  Uie  court  Those  portions, 
eouiddered  alon^  may  perhaps  be  subject  to 


■Ugbt  criticism;  but,  taking  tfie  charge  as  a 
wboI<^  it  submitted  the  case  very  fairly  to 
the  Itiry.  in  other  grounds  of  the  motion, 
complaint  Is  made  as  to  the  admlsalcKi  of 
cwtaln  evidence  and  also  as  to  alleged  Im- 
proper remarks  by  the  sollcUor  generaL  We 
do  not  think  any  of  these  matters  are  of  sof- 
ficlmt  Importance  to  require  q;>ecial  notice^ 
On  the  whOl^  we  are  satisfied  that  no  sub- 
stantial errw  was  committed  by  the  trial 
court;  and,  there  b^ng  ample  evidence,  to 
sustain  the  verdict,  the  Judgmmt  daiylng  a 
new  trial  win  not  be  disturbed.  Jndgmoit 
sfflrmed. 


CM  Oa.  m 

OUNNBBN  T.  STATBL 

(Supceoke  Ctoart  of  Gewgla.   Jan.  28^  18BB.) 

CmnnsAL  Tauir-^rarnriTijraa— Lomaai— 
Btjdbkob. 

1.  The  motion  for  a  contlnaanee,  on  tba 
croand  of  tbe  absence  of  a  material  wltnen, 
being  In  all  reapectB  complete,  and  the  expected 
testimony  of  the  witness  being  vitally  Important 
to  the  accused  upon  the  merits  of  the  case.  It 
was  error  requiring  a  new  trial  to  refuse  te 
grant  the  coutioaBnce  be  cause  of  eridence,  in- 
troduced br  way  of  counter  showiOK  to  the  ef- 
fect that  the  absent  witness  had  on  a  previous 
occarion  made  a  statraient,  not  under  oath,  in- 
conststent  with  what  the  movant  depofled  he 
was  aUe  and  expected  to  prove  by  this  wltnws. 

2.  The  issuer  being  whether  the  accused  cai<> 
ried  on,  or  participated  In  carrying  on,  a  busi- 
ness made  mmlnal  by  law,  there  was  no  error 
in  ruling  oat  the  following  question  to  a  wit- 
ness, and  his  anawet  to  the  same:  "Q.  Yoa 
know  that  he  does  not  carry  on  this  business 
himself;  yon  regarded  him  simply  as  a  penon 
checking  np  books?  A.  Tes,  sir;  that  was  our 
instructions." 

8.  All  other  questions  involved  in  this  case 
which  will  probably  arise  on  the  next  trial  are, 
so  far  as  material,  covered  by  the  mllnn  « 
this  court  In  the  case  of  Henderson  T,  Btate 
(this  day  dedded)  22  S.  B.  587. 
<Byllabu8  by  tbe  Court) 

Error  fnmi  city  court  ot  Savannah;  A.  B. 
MacDonell,  Judga 

John  J.  Cunneen  was  ctrnTleted  of  coIlduc^ 
ing  a  lottery,  and  brings  enw.  Bevened. 

Tbe  folloviing  Is  the  offidal  moort: 

By  spedal  presoitment;  J<rtm  J.  Ounneen 
was  Indicted  for  keeping,  malntalnlnft  and 
carrying  oQ  a  scheme  and  device  known  as  m 
*^ifi7  lottsry,"  for  the  hawirdlng  of  mmsy 
and  other  valuable  thing.  He  was  tried  in 
the  dty  court  of  Savannah,  and  found  gnUt7, 
and  his  motion  for  a  new  trial  was  overruled. 
He  moved  for  a  continuance  on  account  of 
the  absence  at  W.  J.  O'Dell.  and  assigns  er- 
ror on  the  overruling  of  this  motion.  In  sup- 
port thereof  he  made  affldavit  "that  W.  J. 
O'Dell  is  &  witness  in  btiialf  of  defendant, 
and  Is  absent;  that  he  has  been  aObposnaed; 
that  he  resides  in  tbe  county  where  the  above 
case  is  pmding;  that  bis  teatimuiy  la  ma- 
terial; that  Budi  witness  Is  not  absant  1^  the 
permisBl(ni,  directly  cr  indirectly,  of  tiUs  ap- 
plicant; that  he  eipects  that  he  will  be  aUe 
to  procure  the  testimony  of  such  witness  at 
the  next  term  of  tbe  oourfi;  tbat  the  applies- 
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Hon  for  a  ccmtlnuance  Is  not  made  for  tbe 
jmrpose  of  dtiay,  but  to  enable  him  to  procure 
the  testlmonr  ot  such  al»ent  witness;  that 
tfaeare  is  no  other  witness  by  whom  he  can 
proTe  the  same  faxrts;  and  that  deponent  ex- 
pects to  prove  by  said  absent  witness  that 
deponent  did  not  ke^,  maintain,  or  carry  on 
a  scheme  for  the  hazarding  of  money  or  other 
valuable  thing,  called  a  'policy  lottery.'  De- 
ponent further  says  that  he  is  informed  and 
belieree  that  the  reason  of  the  absence  of  said 
witness  Is  on  account  of  Illness,  and  appends, 
as  part  of  this  attldaTlt,  the  certlflcato  of  Dr. 
R.  J.  Nnnn.  Deponent  does  swear  that  said 
witness  was  sick,  and  that  he  is  absent  from 
the  city."  Attached  to  this  affldaTlt'  was  a 
statement  rigned  by  R.  J.  Nunn,  M.  D.,  that 
"W,  J.  0*Dell  Is  111  with  rheumatism,  and  Is 
cut  of  the  state  for  treatment"  This  was 
dated  two  days  liefore  the  date  of  defendant's 
affidavit,  and  does  not  appear  to  have  been 
sworn  to.  Defendant  amended  his  affidavit 
as  follows:  "That  the  said  witness  has  been 
tried  and  found  guilty  for  carrying  on  the 
selfsame  scheme  or  device  for  which  this  de- 
fendanli  has  been  indicted  or  accused;  that 
said  O'Dell  bas  full  knowledge  of  the  fact, 
and  all  attending  drcumstances;  tltat  he 
knows  that  the  said  scheme  Is  not  kept, 
maintained,  or  carried  on  by  this  defendant; 
that  said  O'Dell  is  expected  to  testify  that 
this  defendant  has  no  connection  with  the 
keeping,  carrying  on,  or  maintaining  said 
scheme  or  device."  The  solicitor  general 
showed  by  the  rtieriff  that  the  snbpcena  for 
O'Dell  had  not  been  Issued  until  after  U'Dell 
had  left  the  city,  and  had  not  been  served 
because  of  O'DeU's  absence.  It  is  further 
assigned  as  error  that  the  court  permitted  the 
solicitor  general,  In  opposition  to  the  motion 
for  contlDuance,  to  Introduce  the  statemat 
made  by  O'Dell  at  the  trial  of  a  case  against 
him  In  the  same  court  at  the  July  term, 
over  defendant's  objection;  that  this  state- 
ment was  not  under  oath,  and  was  not  made 
in  the  presence  of  Cnnneen;  and  that  there 
was  no  traverse  to  the  affidavit  for  continu- 
ance, and  no  traverse  would  lie  as  to  the 
fitcts  expected  to  be  proved  by  the  absent 
witness.  The  statement  objected  to  was: 
"Gentlemen:  All  1  have  to  state  la  that  this 
business  beltmgs  to  Nez  TaylcM*.  He  owed  me 
money,  and  1  w^t  down  there  to  get  this 
money.  As  Car  as  this  negro  carpenter  Is 
concerned,  I  never  rem«nber  having  seen 
blm.  X  never  employed  blm  in  any  way, 
manner,  or  form.  He  may  have  been  employ- 
ed by  some  one  else,  and  got  paid  for  It  I 
don't  know  anything  about  It  I  never  em- 
ployed him." 

Garrard,  Mddrlm  &  Newman,  for  plalntlll 
In  error.  W.  W.  Fraser,  SoL  Gen.,  for  the 
State. 

LUMPKIN,  J.  1.  The  court  overruled  a 
motion  for  a  ccmtlnuance,  which  was  based  on 
the  ground  of  tlie  absence  ot  a  matolai  wit- 


ness for  the  accused.  The  substance  of  the 
showing  for  a  continuance  is  set  forth  by 
the  reporter.  An  examination  of  It  will  show 
that  it  was  In  all  respects  complete,  and  that 
the  expected  testimony  of  this  witness  was 
vitally  im[)ortant  to  the  accused  npon  the 
mertts  of  the  case.  This  the  trial  judge 
doubtless  recognized,  but  refused  the  continu- 
ance, It  seems,  because  it  appeared  In  a  coun- 
ter showing  to  the  moticm  that  on  a  previous  ■ 
occasl<m  the  witness  had  made  a  statement 
not  under  oatli,  inconsistent  with  what  the 
acciued  deposed  he  was  able  and  expected  to 
prove  by  this  witness.  The  court  ought  lu 
have  continued  the  case,  and  thus  have  al- 
lowed the  accused  the  c^portunity  to  have  the 
Jury  pass  upon  the  credibility  of  the  witness. 
He  might  have  denied  maldng  any  statements 
inconsistent  with  his  testimony  on  the  stand, 
or,  even  if  he  admitted  making  contradictory 
statements,  it  would  at  last  be  a  question 
for  the  Jury  to  determine  what  portions,  If 
any,  of  his  evtdrace  tliey  would  accept  as 
true,  and  what  portions  they  would  disre^ird: 
We  are  constrained  to  grant  a  new  trial  be- 
cause of  the  overruling  of  the  motion  to  con- 
tinue. It  Is  Impossible  for  us  to  say  what 
the  verdict  would  have  been,  had  the  absent 
witness  been  present  and  had  he  testified. 
It  Is  certain  that  if  toe  jnry  believed  wtiaf 
the  accused  swore  he  could  prove  by  this  wit- 
ness, there  could  have  been  no  conviction. 

2.  It  Is  quite  clear  that  no  error  was  com- 
mitted in  ruling  out  the  question  and  answer 
set  forth  in  the  second  beadnote.  The  effort 
was  to  prove  by  the  witness  that  the  accused 
did  not  himself  carry  on  the  business  of  con- 
ducting a  lottery,  and  the  form  of  the  ques- 
tion, and  the  terms  In  which  the  answer  was 
couched,  show  tliat  it  was  really  the  opinion 
of  the  witness,  and  not  his  knowledge  of 
facts,  wnlch  was  sought  to  be  elicited. 

3.  Some  of  the  questions  Involved  In  this 
case  are  substantially  the  same  as  those 
ruled  upon  in  the  case  of  Henderson  v.  State 
(just  decided)  22  S.  £.  537,  and  for  this  reason 
need  not  be  here  again  stated.  Otbas  relate 
to  matters  which  will  not  protubly  arise  on 
the  n^t  trial,  and  thereftx^  do  not  call  for 
dl8cnssl(m  at  this  time,  and  the  remaining  , 
questions  raised  by  the  motion  for  a  new  trial 
are  of  but  minor  importance.  Judgmoit  re* 
versed. 


(B6  Oa.  321) 

KEHOE  V.  HANLET. 
(Supreme  Court  of  Georgia.    Jan.  28,  1S9&.) 
HarmI'ESS  Krror — RuLiKoa      Evidbkcb — ^As- 
SI0I1HBI4TS  or  Error — Instructions. 
1.  Where  eTidcnce  alleged  to  be  illegal  was 
admitted  without  objection,  and  thereupon  op- 
posing counsel.  In  effect,  stated  to  the  court,  in 
general  terms,  that  be  objected  to  all  such  evi- 
dence, bnt  made  no  motion  to  rule  out  the  evi- 
dence already  in,  and  no  more  sneh  evidence 
was  offered  or  admitted,  it  ia  not  cause  for  a 
new  trial  that  the  court  "overruled"  the  general 
objection  made  In  the  manner  above  stated,  even 
if  the  evidence  referred  to  was  in  fact  lUe^ai, 
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2.  A  ground  of  a  motion  for  a  new  trial 
which  merely  alleges  that  the  court  erred  Id 
leaving  to  the  Jury  the  oonatractliHi  of  a  desig* 
nated  portion  of  a  written  contract  in  evidence 
dees  not  plainly  and  distinctly  specify  the  error 
complained  of.  The  language  of  the  court  "in 
leaving  to  the  juiy"  the  matter  in  question 
■hould  be  planted  oat. 

3.  The  charge  requested  waa  anbetantlaUy 
covered  In  the  general  diarge  given  to  the  jury. 
The  evidence  warranted  the  verdict,  and  there 
was  no  error  in  refusing  a  new  trial. 

(Syllabni  hr  flie  Court) 

Bmv  from  city  court  of  Savannah;  A.  H. 
UacDonell,  Judge. 

Action  betwew  William  Eeboe  and  An- 
drew Hanley.  From  the  jad^ent  rondwed, 
Kehoe  brings  error.  Affirmed. 

O'Connor  &  O'Byme,  for  plaintiff  in  error. 
Garrard,  Meldrlm  &  Newman,  for  defendant 
in  error. 


LUMPKIN,  J.  1.  A  witness  on  the  stand 
was  asked,  and  answered,  several  questions 
with  reference  to  the  authority  of  an  archi- 
tect to  bind  the  owner  of  a  building  which 
was  being  constmcted.  No  objection  was 
made  by  the  opposite  party,  either  to  these 
questions  or  answers;  but  when  the  exam- 
ination had  reached  a  certain  point  his  coun- 
sel stated  generally  to  the  court,  "We  object 
to  all  questions  tending  to  elicit  from  the 
witness  answers  as  to  the  authority  of  the 
architect  generally,  as  we  have  a  definite 
contract  In  this  case,  and  testlmcHiy  of  this 
kind  cannot  bind  our  client"  According  to 
the  recital  in  the  motion  tor  a  new  trial,  "the 
objection  was  oveiruled";  but  the  court  cet- 
tifiee  that  no  motion  was  made  to  rule  out 
or  exclude  any  of  the' answers  which  had 
already  been  admitted,  and  that  subsequent- 
ly no  more  questions  of  this  kind  were  ask- 
ed. The  *^bJection"  above  tjuoted  was  cer- 
tainly not  equivalent  to  a  motion  to  rule  out 
the  testimony  already  In,  and  could  only  re- 
late to  testimony  of  the  same  kind  yet  to  be 
introduced;  and,  as  no  more  such  testimony 
was  offered  or  admitted,  we  find  nothing  in 
the  court's  action  affording  any  Just  cause  of 
complaint 

2.  It  was  alleged  that  the  court  erred  "in 
leaving  to  the  Jury"  the  construction  of  a 
partlonlnr  clause  in  a  written  contract  wbicb 
had  been  Introduced  In  evidence.  This 
clause  was  sufficiently  described  In  that 
ground  of  the  motion  for  a  new  trial  In 
which  this  asdgnment  of  error  was  made, 
but  unfortunat^y  the  motion  falls  to  state 
how,  or  fen  what  manner,  tbe  court  left  to  the 
Jury  the  matter  In  question.  It  Is  there- 
fore Impossible  for  this  conrt  to  say  whether 
error  was  committed  we  not  Undoubtedly, 
the  Judge  ought  not  to  leave  to  the  consti-uc- 
tlon  of  the  jury  any  portion  of  a  plain  luid 
unambiguous  written  conbract  This  Is  a 
well-settled  rule,  but  we  are  unable  to  say 
whether  It  was  violated,  or  not  because  we 
have  not  b^ore  us  the  language  used  by  the 
trial  Judge  In  this  cimuectiou,  and  therefore 


cannot  detMuilne  whether  the  same  would 
hare  the  effect  contended  for  by  couns^  or 
not 

8.  Another  ground  of  the  motion  for  a  new 
trial  was  based  upon  the  refusal  of  the  court 
to  give  in  charge  to  the  jury  a  certain  writ- 
ten request  The  request  was  pertinent  and 
legal,  but,  as  the  substance  of  it  was  fully 
covered  by  the  general  chai^  of  the  court, 
its  refusal  Is  not  cause  for  reversaL 

The  cTldaice  was  decidedly  confllctiiiar. 
but  there  was  enough  In  support  of  the  ver^ 
diet  to  sustain  it  On  tbe  whole,  we  see  no 
legal  reason  for  granting  a  new  triaL  Judg- 
ment affirmed. 

<H  Ga.a6D 

OHABLESTON  &  S.  RT.  CO.  T.  GBSBN 
et  al. 

(Supreme  Court  of  Georgia.  Feb.  5,  188S.} 
New  Tbul — Errokeous  IirsTKUCTnoKS. 
It  affirmatively  appearing  from  the  on- 
disputed  evidence  introduced  by  the  defendant 
that  its  servants  exercised  fall  diligence,  and 
the  evidence  as  a  whole  showing  conduslvely 
that  the  destruction  of  the  plaintiff's  mules  was 
not  due  to  the  defendant's  negligence,  a  v^ 
diet  for  the  latter  was  the  only  one  legally  pos- 
sible in  the  case.  Such  a  verdict  having  wen 
rendered,  it  should  not  have  been  set  aside,  even 
if  some  errors  were  conunitted  by  the  trial  Judge 
In  chargtuE  the  jnry;  and,  consequently,  the 
court  erred  In  granting  a  new  trial  because,  in 
the  judge's  opinion,  the  charge  was  la  some 
particulars  erroieous. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Sarannah;  A.  H. 
MacDonell,  Jndg& 

Action  by  Green,  Qajaae  &  Co.  against  fbe 
Obazlestoo  &  Savannah  Ballwi^  Cmnpany. 
There  was  a  verdict  for  defendant  and  a 
new  trial  granted.  Defendant  brings  error. 
Iteveised. 

The  following  is  the  official  report: 

This  was  an  action  against  tbe  nilniad 
company  (or  kUUng  four  mules  and  crip- 
pling anotbor.  The  testlminy  ftnr  tbe  plain, 
tiffs  tended  to  show  that  the  moles  l»oKe 
loose  from  tbeir  Inclosnre  at  nigbt,  and  wao- 
d«ed  about  seven  miles  on  the  public  road, 
until  they  came  to  a  rallxo^  crossing,  and 
then  walked  up<m  the  rallraad  track  a  dis- 
tance of  neatly  half  a  mile,  where  tli^ 
readied  a  very  long  trestle,  wbi^  was  being 
flUed  in  with  dirt  by  tbe  d^endant  The 
tracks  in  the  Bott  and  newly-laid  eartb  in- 
dicated thar  they  walked  tht<n'ou.  and  ttefr 
bodies  were  found  below  the  ti*estle,  which 
was  12  or  16  feet  hi^,  indicating  that  thc^- 
bad  been  knocked  <tf  by  a  train.  The  tes- 
timony for  the  defendant  tended  to  diow 
that  the  mules  were  strudc  by  an  mtgine 
drawing  a  passenger  train,  which  was  run- 
ning slowly,  between  4  and  5  o'clock  on  a 
foggy  morning  In  Nov^nber;  that  they  wve 
not  seen  by  the  engineer  until  he  wu  within 
20  steps  of  th«n,  and  could  not  have  beoi 
seen  soonw  on  account  of  the  fog  and  dark- 
ness; and  that  when  be  did  see  them  he  ap- 
plied brakes  xerersed  the  engine^,  and  Uew 
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the  whistle,  but  It  was  ImiKstdble  to  stop 
the  train  in  time  to  atotd  striking  the  ani- 
mals. Abont  SO  or  40  yards  from  the  trestle 
was  a  bouse  occupied  by  a  watchman  em- 
ployed by  the  defendant  There  wag  con- 
flicting testimony  as  to  the  rate  of  speed  at 
which  the  train  was  running,  it  appearing 
tor  the  plaintiffs  that  this  watchman  had 
stated  that  it  was  running  at  the  rate  of 
3Q  miles  an  hour.  It  appeared  tUat  the 
killing  occurred  on  the  South  Carolina  side 
of  the  Savannah  river,  opposite  Chatham 
county:  and  the  def^dant  Introduced  cer- 
tain sections  of  the  General  Statutes  of  that 
state,  forbidding  the  owner  of  any  horse, 
mule,  or  any  other  domestic  animal  to  per- 
mit the  same  to  run  at  large  beyond  the  lim- 
its of  lands  owned  or  controlled  by  him, 
and  providing  that  the  owner  shall  be  liable 
for  all  damages  sustained  by  stock  so  tres- 
passing. It  is  further  provided  that  any  pa> 
son,  other  than  the  owner,  who  shall  re- 
move, destroy,  or  leave  down  any  portion  of 
an  Inclosure  for  animals,  and  any  person 
who  shall  willfully  or  negligently  vlc^te  the 
liret  section  motioned,  shall  be  guilty  of  a 
misdemeanor,  punishable  by  fine  or  impris- 
onment, and  that  It  shall  be  a  misdemeanor 
for  any  person  willfully  to  allow  his  team 
to  tmvel  outside  of  the  road  on  the  cultivat- 
ed lands  of  another,  etc. 

The  court  charged  the  Jury  that  the  engi- 
neer of  the  train  would  not  be  bound,  in  the 
exercise  of  ordinary  care  and  diligence,  to 
anticipate  that  the  plaintiffs  would  violate 
the  law  and  permit  the  stock  to  run  at 
large;  that  defendant  had  the  right  to  pre- 
sume that  plaintiffs  were  ob^ing  the  law, 
and  not  permitting  the  stock  to  run  at  large; 
that  It  would  be  for  the  jury  to  determine 
what,  In  the  exercise  of  ordinary  care,  those 
concerned  in  the  conduct  and  managemrat 
of  the  train  ought  to  tmve  done;  and  that, 
If  they  were  not  bound  to  anticipate  the 
presence  of  stock  running  at  large  upon  the 
track,  they  would  not  be  bound  to  look  out 
for  such  stock,  but  would  only  be  bound  to 
exercise  ordinary  care  and  diligence  to  pre- 
vent Injuring  it  after  discovering  Its  actual 
presence  on  the  track,  or  that  It  was  In  a 
place  wbere  it  was  liable  to  be  Injured  by 
the  train.  Upon  the  sole  ground  that  this 
charge  was  erroneous,  the  court  granted  a 
new  trial  after  verdict  for  defendant  In  the 
order  granting  a  new  trial,  the  judge  states 
tliat  the  erroneous  Instruction  was  reiterated 
and  stressed  In  several  parts  of  the  charge, 
viz.;  "The-juUway  company  had  the  right 
to  pr^nmie  that  there  would  be  no  stock  on 
its  track.  If  the  stock  law  requiring  owners 
to  keep  their  stock  fenced  up  was  in  force  at 
the  time  of  the  killing  and  Injury  to  the 
mules."  The  other  grounds  of  the  motion  al- 
lege: That  the  verdict  was  contrary  to  law 
and  evidence,  and  that  the  court's  charge, 
as  an  entirety,  Is  erroneous,  in  that  it  fails 
to  give  the  essential  legal  principles  in- 
volved in  the  case,  and  in  that  It  gives  those 


nptnt  which  the  defendant  r^ed.  reiterating 
the  same,  and  fails  to  give  those  upon  which 
I^ntlfls  relied.  Also,  that  the  judge  failed 
to  charge  the  l^al  ininclple,  which  was  es- 
sential, and  which  was  Insisted  on  by  plain- 
tifls  In  the  ai^nment.  that  a  railroad  com- 
pany shall  be  liable  for  any  damage  done  to 
stock  or  other  property  by  the  running  of 
its  locomotive  or  cars,  unless  the  company 
shall  make  It  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care 
and  diligence;  the  presumption  in  all  cases 
being  against  the  company.  Also,  that  the 
Judge  failed  to  charge  the  l^al  principle, 
which  was  essential,  and  which  was  insist- 
ed upon  by  plaintiffs  in  the  argnment  that, 
where  the  owner  proves  that  the  stock  was 
killed  by  a  railroad  train,  this  Imposed  on 
the  company  the  burden  of  showing  that  It 
was  In  the  exavise  of  all  ordinary  and  rea- 
sonable care  and  dlllgenoe.  Also,  that  the 
Judge,  failed  to  charge  the  legal  principle, 
which  was  essential,  and  which  was  Insisted 
upon  by  plaintiffs  In  the  argument,  that 
where  all  the  witnesses  present  are  not 
sworn,  and  do  not  testify,  and  are  not  ac- 
counted for,  the  jury  can  infer  that  there 
was  negligence  on  the  part  of  the  company. 
Also,  that  the  Judge  erred  In  allowing  the 
watchman  at  the  trestle  to  be  put  on  the 
stand  for  the  defendant  over  objection  of 
plaintiffs,  after  the  defendant  had  an- 
nounced "Closed,"  the  witness  having  been 
In  court  available,  all  the  time,  and  not 
being  called  In  rebuttal,  but  for  the  purpose 
of  ov^mming  the  legal  principle  invoked 
by  plaintiffs  as  set  forth  In  the  ground  last 
stated;  said  witness  being  put  np  after 
plaintiffs  had  announced  that  they  would  re- 
ly on  this  principle  of  law.  Also,  that  the 
court  erred  in  charging:  "On  the  contrary, 
aftw  it  came  to  the  attentlcm  of  those  con- 
cerned in  the  conduct  and  management  <^ 
this  train  that  the  stodc  was  on  the  track, 
or  was  in  a  position  wheee  It  was  liable  to  be 
Injured  by  the  train,  it  would  be  Incumbent 
upon  them  to  exercise  wdinary  care  and 
diligence  to  prevent  any  Injury  occurring 
to  the  stock;  and  if  they  failed  to  exercise 
that  degree  of  diligence,  and  the  stock  was 
Injured,  as  alleged,  the  defendant  company 
would  be  liable."  It  is  contended  that  this 
Instruction  holds  that  the  railroad  company 
must  exercise  ordinary  care  and  diligence 
only  after  It  came  to  their  attention  that  the 
stock  was  on  the  traclE,  or  In  a  position 
where  it  was  liable  to  be  Injured;  freeing 
the  company  from  any  diligence  prior  to  the 
taking  place  of  one  of  those  two  events.  Al- 
so, that  the  court  erred  In  charging:  "If 
you  find  that  the  stock  law  requiring  owners 
of  stock  to  keep  their  stock  f^ced  up  was 
in  fc»-ce,  the  defendant  Is  not  required  to 
use  the  same  care  and  caution  as  In  locali- 
ties where  such  law  Is  not  in  force."  Also, 
that  the  court  erred  In  ctiarglng  that  "this 
railway  company  is  under  no  obligation  to 
have  a  watchman  on  the  lookout  to  keep 
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stock  from  gettfog  on  Its  track";  this  being 
glTen  alone,  m  a  distinct  propo8ltI<m.  wlth- 
ODt  any  further  InBtraction  what.  If  the 
c(»KiiMUi7  did  have  a  watchmaiit  the  legal  et- 
fset  of  that  would  be. 

Brwln.  Do  BIgnon  &  Ghlsbolm  and  W.  Ll 
Clay,  for  plalntlfE  In  error.  Oea  A.  Mercer 
As  Son.  for  deteidanta  In  error. 

LUMPKIN,  J.  The  official  report  contains 
a  condensed  Btat«nent  of  all  the  material 
facts  developed  by  the  evidence^  It  will  re- 
qolra  oily  a  casual  examination  ot  the  same 
to  ibow  that  the  company  exercised  the 
full  measure  of  diligence  required  by  law, 
and  tbat  the  killing  of  the  plalntifrs*  mules 
was  In  no  sense  due  to  the  negligence  of  the 
company's  serrants  In  charge  of  the  train. 
This  being  so,  a  rerdlct  for  the  defendant 
was  the  only  outcome  of  the  trial  legally 
possible.  Such  a  verdict  was  rendered.  The 
trial  Judge  set  It  aside*  and  granted  a  new 
trial*  not  because  be  was  dissatisfied  with 
Am  verdict  upon  the  merits  ci  the  case,  but 
because^  in  Us  oplnUn,  be  committed  an 
ezTor  In  chafing  tbe  Jury.  This  appears 
from  a  written  oi^on  filed  by  the  Judge,  In 
which  are  set  forth  his  reasons  for  granting 
the  new  trial  The  mules  were  killed  la 
South  Carolina,  and  It  was  contended  thai, 
under  the  etock  law  of  that  state,  the  plain* 
tUDb  were  n^lgent  In  pmnittlng  tfaelr  mulea 
to  run  at  large;  Ttae  court  charged.  In  sub- 
stance,  that,  where  the  owners  are  required 
to  koep  tbdr  stoCk  fenced  In,  the  railroad 
company  Is  not  bound  to  expect  or  antici- 
pate the  presence  of  stock  uptn  tta  track. 
After  hearing  the  motion  for  a  new  trial, 
the  Judge  reached  the  conclusion  that  this 
charge  was  erroneous,  and  for  that  reason 
alone  set  tiie  vordlct  asides  We  do  not  fieel 
called  nptm  to  consider  or  determine  whether 
the  charge  In  question  was  or  was  not  cor- 
rect The  verdict  being  right,  and  the  only 
(me  which.  In  any  view  of  the  law*  could 
have  been  properly  rendered  under  the  evi- 
dence, It  Is  mtlrely  immaterial  whether  the 
instructions  of  the  court  were  correct  propo- 
sitions of  law  w  not  Taylor  v.  Street  83 
Ga.  728,  9  8.  B.  829;  White  v.  Magarahah* 
87  Qa.  217, 18  8.  B.  009.  Judgment  reversed. 


(9S  MS) 

SAVANNAH  ST.  B.  B.  v.  JACKSON. 

(Siq^reme  Court  of  Georgia.   Feb.  5*  1896.) 

ArrsAL— Bsviaw. 

Whether  the  proper  procedure  la  mlng 
out  the  certiorari  from  the  dty  to  the  superior 
coart  was  obserred,  ot  not,  there  was  no  error 
in  dinntBSing  the  certiorari.    The  only  com- 

Elaint  b^ne  that  tiw  verdict  was  oontraiy  to 
Lw,  the  endence,  and  the  charge  of  the  court, 
and  was  excearive,  and  thoe  being,  In  addition 
to  the  presumption  raiaed  br  lew  againat  the 
company,  eridence  in  the  plaintiff's  favor  from 
whidb  the  jury  could  property  infw  n^Ugence 
HI  the  pert  of  the  defoidant*  and  the  latter  bar* 


ing  introdnced  no  eridence,  and  coDseqaenUr 
hsTing  failed  to  rebat  the  plaintifTs  prima  facie 
ease,  or  in  any  manner  show  the  exercise  of 
due  diligence,  and  it  not  appearing  that  the  v» 
diet  was  excessire,  this  conrt  will  not  revwse 
the  action  of  the  Jadge  of  the  aapolor  Conrt  Id 
declining  to  set  the  verdict  aside. 
(Syllaboa  by  the  Conrt} 

Brrw  from  superior  court,  Chatham  coun- 
ty; R.  Falligant,  Judge. 

Action  by  William  F.  Jackson  againat  tlie 
Savannah  Street  Ballroad.  Frtmi  a  Jndff* 
ment  for  plaintiff,  defendant  brings  vrm. 
Affirmed. 

Lawton  ft  Cunningham,  for  plaintiff  In  6r> 
ror.  Seabrook  &  Morgan  and  Glgnilllat  A 
Stnbbs,  tor  defoidant  In  error. 

LUMPKIN,  J.  Jackson  recovered  a  ver- 
dict against  the  Savannah  Street  Railroad, 
an  incorporated  company,  in  the  city  court 
of  Savannah.  The  defendant  carried  the 
case  to  the  superior  conrt  by  certiorari,  al- 
leging In  Its  petition  that  the  verdict  was 
contrary  to  law  and  the  evidence,  and  to 
the  charge  of  the  conrt  and  was  excessive: 
The  certiorari  was  dismissed,  and  the  Judg- 
ment of  the  city  court  sustained.  Quite  an 
interesting  question  was  presented  and  ar- 
gued In  this  court  as  to  whether  or  not  the 
pn^r  procedure  was  observed  In  suing  out 
the  certiorari  from  the  dty  to  the  superior 
court  It  WSJ  insisted  for  the  defendant  In 
error  that  the  Judgment  of  the  superior  court 
In  dismissing  the  certiorari  was  right,  be- 
cause the  case  was  not  legally  carried  to 
that  court,  and  consequently  the  m«1to  ot  It 
could  not  there  be  considered  and  passed 
upon.  We  find,  however,  upon  an  examina- 
tion of  the  record,  that  it  Is  unnecessary  to 
decide  the  question  thus  made.  Granting, 
for  the  sake  of  the  argument  that  the  case 
was  regulariy  before  the  superior  court,  the 
Judgment  rendered  waa  the  pr<H>er  ooev  even 
upon  the  assumption  that  the  Judge  <tt  that 
court  undertook  to  pass  on  the  merito  of  tbe 
case.  An  Inspection  ot  tbe  evidence  will 
show  that  the  plaintiff  made  out  at  least  a 
prima  facie  case  against  the  company.  This 
was  sufficient  to  entitle  bim  to  a  verdict  In 
the  absence  of  any  rebottlng  testimony  in 
behalf  of  the  defendant;  and,  as  the  latt« 
Introduced  no  evidence  at  all,  the  plaintiff's 
right  to  recover  stood  legally  demonstrated. 
The  amount  of  the  verdict  In  view  ci  all 
tbe  facts,  was  reasonable,  and  therefore  the 
complaint  that  It  was  excessive  is  without 
merit  We  cannot  know  positively,  from  the 
rscMd,  whethw  tbe  Judgment  of  the  eupe- 
rlor  court  dismissing  the  certiorari*  and  af- 
firming the  Judgment  of  the  dty  court,  was 
based  upon  the  ground  tbat  the  case  was 
Impropwly  brought  up,  or  upon  the  ground 
tbat  the  verdict  In  tbe  plaintifTs  favor  waa 
right  upon  the  &cte;  but  this  la  Immaterial, 
because  in  any  view  of  the  case,  no  good 
reason  tor  dlstmblng  the  Judgment  of  the 
dty  court  waa  shown.  Judgment  afflrmed. 
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(96  aa.  8Ti} 

OOMBR  T.  DITFOUB. 
(Supreme  Gomi-  of  Georgia.    Feb.  5,  ISKS.) 

Collection  of  Check— Dglat  op  Baite  Cob- 

RSePOVDEXT — DiSCBAHGB  OF  InDORSBR. 

1.  Where,  after  the  indorsemeot  of  a  check 
by  an  accommodatioQ  indoraer,  it  was  cashed 
by  a  hank  and  duly  sent  for  collection  to  its 
correspondent  in  the  dty  where  the  bank  apon 
which  the  check  was  drawn  waa  located,  and 
there,  together  with  a  nnmber  of  other  cheeks, 
was  duly  presented  to  the  drawee'  for  payment, 
and  the  mnnei  of  the  correspondent  accepted 
in  payment  of  all  these  checks  a  small  sum  of 
money  and  a  check  of  the  drawee  noon  another 
bank  in  the  same  dty,  which  check,  nad  it  been 
promptly  presented  would  hare  been  paid,  bnt, 
aay'ing  bem  fadd  by  the  runner,  or  the  bank 
he  r^resented,  for  two  or  more  hours,  during 
which  time  the  drawee  failed,  in  consieqnence 
of  wbidi  the  check  last  mentioned  was  dishon- 
ored,  luU,  that  under  these  facts  the  bank 
whioi  cashed  the  original  check  could  not  hold 
the  accommodation  Indorser  liable  for  the 
amonnt  thereof:  and  this  is  tme  although  after 
the  drawee's  tuieck  had  been  dishonored  the 
original  check  was  reclaimed  and  duly  protest- 
ed. 

2.  The  facts  as  above  stated  having  been 
agreed  upon  by  the  parties,  direction  is  given 
that  the  superior  court  render  a  final  judgment 
In  fBTor  of  the  defendant. 

(Syllabna  by  the  Oourt.) 

Error  from  superior  court;  Ohatbam  coun- 
ty; R.  Falltgant,  Jndge. 

Action  by  H.  M.  Comer,  recMver,  against 
Julltis  A.  Dufour.  Judgment  for  defendant, 
and  plalntlft  brings  error.  Affirmed. 

Lawton  &  Cunningham  and  H.  W.  John- 
BOQ,  for  plalntlft  In  error.  GlgnlUlat  & 
Stnbbs,  for  defendant  In  error. 

SIMMONS,  O.  J.  The  receiver  of  the 
Central  Railroad  &  Banking  Company  (of 
which  the  Central  Railroad  Bank  Is  a  part) 
brought  suit  In  a  Justice's  court  against  J.  A. 
Dnfoor,  upon  a  check  for  ?75,  dated  at  Balti- 
more, January  9,  1892,  upon  J.  J.  Nlchfdson 
&  Sons,  bankers,  by  S.  H.  Broelus,  payable 
to  the  order  of  A.  M.  Browns,  and  Indorsed 
by  A.  M.  BroBlus  and  by  J.  A.  Dufour,  wlilch 
check  had  been  protested  tm  uonpaymeut 
The  case  was  submitted  upon  an  agreement 
as  to  facts,  and  the  Justice  rendered  Judg- 
ment In  favor  of  the  plaintiff,  A  writ  of  c^- 
tlorari  to  this  Judgment  was  sustained  by 
the  superior  court,  and  the  ease  remanded 
to  the  Justice's  court  for  a  new  trial.  To 
this  ruling  the  plaintiff  excepted.  The  facts 
agreed  on  were  as  follows:  On  January  11, 
189%  d^endant,  accompanied  by  A.  M.  Bro- 
slus,  went  to  the  Central  Railroad  Bank  and 
requested  the  asBistant  cashier,  Ulmer,  to 
cash  the  check  In  question.  Broalus  being  a 
stranger  to  Ulmer,  be  told  defendant  he 
could  not  cash  the  check  unless  It  was  in- 
dorsed by  him.  Defendant  thereupon  In- 
dcvsed  It,  and  it  was  cashed.  On  the  same 
day  It  was  forwarded  by  mall  by  the  Central 
Railroad  Bank  to  Its  correspondent  In  Bal- 
timore, the  Citizens*  National  Bank,  for  col- 
lection. The  Citizens'  National  Bank  re- 
ceived It,  and  attoowledged  the  receipt  on 


January  14,  1892,  and  aa  the  same  day, 
almut  11  o'clock,  by  its  regular  runner,  pre- 
sented this  check,  with  othor  checks  and 
drafts  on  J.  J.  Nicholson  &  Sons,  to  said  firm 
for  payment,  the  aggregate  of  all  the  checks 
and  drafts  so  presented  being  $1,748.  The 
runner  accepted  $48  In  cash  and  the  uncer- 
tified check  of  J.  J.  Nicholson  &  Sons  on  the 
Western  National  Bank  for  $1,7(X),  In  pay- 
ment for  the  checks  and  drafts  presented, 
the  custom  of  Nicholson  &  Sons  being  to 
give  their  check  for  the  hundreds,  and  cash 
for  the  balance,  nnl^  for  any  reason  cash 
or  certified  check  for  the  whole  amount  were 
demanded.  The  checks  and  drafts  so  pre- 
sented to  Nicholson  &  Sons,  Including  the 
check  in  question,  were  canceled  by  them 
and  charged  up  to  the  drawers  thereof.  The 
check  book  <a  Nicholson  &  Sons  showed 
that  three  or  four  checks  (Including  one  for 
about  $1,900  and  another  for  about  $2,200) 
drawn  by  thnn  on  tbe  Western  National 
Bank  after  the  check  for  $1,700  was  deliv^- 
ed  to  the  runn«-  of  the  Citizens*  National 
Bank  were  paid  by  the  Western  National 
Bank  before  the  $1,700  check  was  present- 
ed to  It,  said  check  not  having  been  so  pre- 
sented at  any  time  before  half -past  1  o'clock. 
Banking  hours  in  Baltimore  were  from  9  to 
3  o'clock  In  the  day.  The  Western  Natiraial 
Bank  was  three  eqoares  from  the  bank  of 
Nicholson  &  S<His,  and  nearly  seven  squares 
&om  the  Citizens'  National  Bank.  It  was 
not  over  five  minutes*  walk  from  the  first 
place  and  ten  minutes  from  the  latter.  Nich- 
olson &  Sons  failed  about  1:46  o'clock  (tf  said 
day,  and  the  Western  National  Bank  re- 
fused payment  of  the  check  drawn  by  them 
for  $1,700.  The  Citizens*  Natl<»tal  Bank  re- 
plevied the  checks  and  drafts  which  its  run- 
ner had  delivered  to  NtdiolSMi  ft  Sous,  after 
2  o'clock,  and  di^rlng  that  afternoon  protest- 
ed all  of  them  for  non[>aymrat  and  on  the 
next  day  returned  to  the  Central  Railroad 
Bank  the  check  sued  on  ha«. 

1.  If  the  holder  of  a  bank  check  neglects 
to  present  tt  for  paymoit  wltliin  a  reastxi- 
able  time,  and  the  bank  falls  between  tbe 
time  of  drawing  and  the  presmtation  of  the 
check,  the  drawer  Is  discharged  from  lia- 
bility to  the  «ct«it  of  the  Injury  he  has  sus- 
tained by  such  fotlnre.  An  indoiser  Is  dis- 
charged absolutely.  Daniels  t.  Kyle,  1  Oa. 
301.  5  Ga.  245;  2  Morse,  Banks  (3d  Ed.)  » 
421,  422.  What  Is  a  reasonable  time  will 
depend  upon  circtunstances  and  the  rdatitm 
of  the  parties  between  whom  the  questifm 
arises.  When  the  facts  are  undisputed,  the 
question  Is  one  of  lav  to  be  determined  by 
tbe  court.  If  the  <dieck  Is  recelred  at  a  place 
dlstaiit  tram  the  place  where  the  bank  uiran 
which  it  is  drawn  is  situated,  and  is  tar- 
warded  by  due  course  of  mail  to  a  persMi  In 
the  latter  place  tor  presentmoit,  the  perstm 
to  wluHU  it  Is  tbxa  forwarded  has  until 
the  dose  of  banking  hoars  <»i  tbe  next  sec- 
ular day  after  he  has  recelred  It  to  present 
it  for  payment,  unless  there  are  special  clr- 
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cnmstances  which  reanlre  him  to  act  more' 
promptly.  2  Horse,  Banks  (8d  Bd.)  fi  421; 
Daniel.  Neg.  Inst  (4th  Bd.)  t  TJSOl.  The 
holder  cannot,  ho  werer,  after  having  once  pre- 
sented the  check,  derive  any  advantage  from 
the  fact  that  he  conld,  without  being  charge- 
able with  unreasonable  delay,  have  held  it 
longer  before  making  presentment  The  first 
presratmeot  fixes  the  rights  of  the  partiee. 
If  the  drawee  ia  then  ready  and  willing  to 
pay,  and  the  holder  allows  the  fond  to  re- 
main longer  in  the  hands  of  the  drawee,  or 
If  be  accepts  In  lien  of  money  a  check  of 
the  drawee,  he  does  so  at  his  perlL  2  Morse, 
Banks  (3d  Ed.)  |  426;  2  Daniel,  Neg.  Inst 
(4tb  Ed.)  I  1593;  Simpson  v.  Insnrance  Co., 
44  Cal.  130;  Anderson  v.  GUI  (Md.)  25  L. 
B.  A.  200,  29  AtL  627.  If  his  acceptance  of 
the  drawee's  check  does  not  of  Itself  dis- 
chance  an  indorser  of  the  original  check, 
the  indorser  shonld  certainly  be  held  dis- 
charged if  the  snbstituted  check  Is  not  pre- 
sen  ted  promptly  and  the  collection  is  thereby 
defeated.  Sach  presentment  cannot  be  de- 
layed at  the  risk  of  the  Indorser  for  any  time 
beyond  that  within  which,  with  reasonable 
diligence,  the  presentment  can  be  made.  In 
this  case.  It  appears  that  presentment  of  the 
substituted  cbieck  conld  have  been  made 
In  about  five  minutes  from  the  time  it  was 
received,  the  bank  upon  which  It  was  drawn 
being  only  three  squares  distant  from  the 
bank  of  J.  J.  Nicholson  &  Sons,  the  drawees 
of  the  original  check;  but  It  was  not  pre- 
•ented  for  two  hours  and  a  half  or  more  aft- 
w  It  was  received  by  the  collecting  bank, 
end  by  reason  of  this  delay  the  collectlou 
was  defeated.  Under  these  circumstances, 
we  think  the  collecting  bank  failed  to  ex- 
ercise due  diligence,  and  its  principal,  the 
plaintiff  In  this  case,  was  not  entitled  to  re- 
cover against  the  d^endan^  the  indorser  of 
the  original  check.  In  the  case  of  Anderson 
T.  Gilt,  supra,  under  circumstances  almost 
Identical  with  these,  'the  drawer  of  the  check 
sued  ut>on  was  beld  discharged.  In  that 
case,  as  in  the  present  case,  the  original 
check  was  drawn  upon  J.  J.  Nicholson  & 
Sons  and  was  presented  to  them  on  the  day 
of  their  failure,  about  11  o'clock  a.  m.,  and 
their  check  upon  the  Western  National  Bank 
received  In  lieu  of  It  and  not  presented  until 
after  the  failure,  though  presented  within 
banking  hours  of  the  same  day.  In  that 
case,  also,  the  original  check  was  recovered 
from  Nicholson  &  Sons  and  protested  on  the 
same  day;  but  It  was  hdd  that  this  made 
no  dlfTerence,— that  although  the  collecting 
bank  was  not  bound  to  have  made  demand 
uiKHi  Nicholson  &  Sons  when  It  was  made, 
■till,  having  made  It  and,  by  its  own  choice, 
not  having  received  the  cash,  it  could  not 
if  it  had  not  used  due  diligence,  claim  the 
right  to  undo  what  It  had  done,  and  by  a 
subsequent  demand  put  itself  In  the  position 
it  would  ha.ve  occuided  had  it  not  made  the 
first  demand  at  the  time  it  did  make  it  or 
done  the  act  It  then  did.   A  full  discussion 


of  the  subject;  with  numerous  citations  oi 
authority,  will  be  found  In  the  opinion  ot 
the  court  in  that  case.  See,  also.  Smith  v. 
MlUer,  43  N.  T.  171,  52  N.  Y.  545;  Bank  v. 
Samn^  20  Fed.  064;  People  v.  Cromw^ 
102  N.  Y.  477,  7  N.  B.  413;  also  cases  cited  la 
note  to  Anderson  t.  0111,  In  25  U  B.  A.  200, 
201.  29  AU.  527. 

2.  The  facts  of  this  case,  as  above  stated, 
having  beoQ  agreed  upon  by  the  parties,  di- 
rection Is  glv^  that  the  superior  court  ren- 
der a  final  judgment  In  fav<H-  of  the  defoid- 
ant  See  Cod^  S  218,  par.  2,  and  section 
4284;  Railroad  Co.  v.  Kent.  91  Ga.  093.  18 
8,  B.  86a  Judgmrat  affirmed,  wltti  dbrec- 
tlon. 


(96  0a.  SU) 

OOBAN  8TBAM8HIP  00.  T.  OHBENBT. 
(Supreme  Court  of  Georgia.    Feb.  0,  1806.) 

STBAHSHir  COMPAXT— LlABIUTT  FOR  EMPLOT^fl 
IXJDBIBS— LOADISO  VbBSBI> 

This  oomi  having  adjudicated  at  tiie 
October  term,  1893,  that  opon  the  facts  thai 
appearlug  it  waa  error  to  grant  a  nonsuit  u^d 
the  plaintiff  at  the  last  trial  having,  by  his  evi- 
dence, made  substantially  the  same  ease,  a  ver- 
dict in  his  favor,  after  its  approval  ne  trial 
judge,  will,  not  be  dlstorbed. 
(Syllabus  by  the  Court) 

Error  txma  city  otmrt  of  Sarannah;  A.  &. 
MacDonell,  Jodgev 

Action  by  Henry  Gheenqr  against  tbs 
Ocean  Steamship  Company.   Judgment  tor 

plaintiff,  and  defendant  brings  error. 

Lawton  &  Cunningham,  for  plalntut  In  er- 
ror.   Saussy  ft  Sausayi  tot  defendant  In  «r- 

ror. 

LUMPKIN,  J.  This  case  has  twice  already 
been  before  thia  court.  On  the  first  trial  In 
the  city  court  th»e  was  a  v»dict  for  the 
plaintiff,  and  this  court  reversed  a  judgment 
refusing  to  grant  a  new  trial.  86  Ga.  278,  12 
8.  B.  351.  It  appeared  from  the  evid^ce 
then  before  this  court  that  a  hatch  tender 
had  been  stationed  at  the  hatchway  for  the 
purpose  of  warning  the  persons  In  the  hold 
below,  engaged  in  storing  tne  cotton  with 
which  the  ship  was  being  loaded,  to  stana 
aside  when  a  bale  was  about  to  be  turown 
down,  ajid  that  the  plaintiff  was  Injured  by 
a  bale  of  cotton,  of  the  throwing  down  ot 
which  the  hatch  tender  negligently  faued  to 
give  any  warning.  This  court  held  that  in- 
asmuch as  the  batch  tender  was  a  fellow 
servant  of  the  plaintiff,  engaged  In  the  same 
business,  the  latter  could  not  recover  tor  In- 
juries occasioned  by  the  negligence  of  the 
former;  and  this  was  all  that  was  then  de- 
cided. The  next  trial  in  the  city  court  re- 
sulted In  a  nonsuit  and  the  plaintiff  brought 
the  case  to  the  October  term,  1883.  of  this 
court  92  Ga.  726,  19  S.  B.  33.  The  evi- 
dence, as  It  then  appeared  In  the  record,  dif- 
fered essentially,  in  a  most  material  particular, 
from  the  evidence  adduced  at  the  first  trial 
In  the  bri^  of  evidence  before  us  at  the 
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term  last  moitloned,  nothing  appeared  from 
wtdch  It  conld  be  inferred  that  a  batch  ten- 
der had  been  onployed  at  all,  or  that  any 
person  acting  In  that  capacity  was  In  fact 
stationed  at.  or  <»^ered  to  attend,  the  hatch- 
way. In  view  of  this  fact,  the  case,  upon 
its  merits,  was  not  at  all  the  same  as  when 
It  made  Its  ftret  appearance  before  this 
court;  and  we  hedd  that  the  court  erred  In 
granting  a  nonsuit,  which  was,  In  effect, 
an  adjudication  that  on  the  facts  then  be- 
fore us  a  rerdlct  for  the  plalnticr  could  be 
sastained.  At  the  third  trial  In  the  city 
court  there  was  a  Terdlct  In  his  favor,  and  the 
evidence  in  support  of  It  was  substantially 
the  same  as  on  the  last  preceding  trial. 
This  being  so,  It  is  perfectly  consistent  with 
the  decldon  reported  In  92  Ga.  and  19  S. 
E.,  to  affirm  the  judgment  of  the  trial 
court  In  refusing  to  set  the  verdict  aside. 
There  Is  no  special  necessity  to  review  and 
compare  the  evidence  introduced,  respective- 
ly, on  the  last  two  trials.  It  was  earnestly 
Insisted  that  the  first  decision  rendered  by 
this  court  adjudicated  that  there  could  be 
no  legal  recovery  In  behalf  of  the  plaintiff. 
This  Is  true  only  so  far  as  that  decision  re- 
lates to  the  evidence  then  under  considera- 
tion, but  certainly  this  court  has  never  de- 
cided that  there  could  be  no  recovery  upon 
an  essentially  different  state  of  facts.  At 
tbe  first  trial  the  plaintiff  ^deavored  to  re- 
cover np<m  evidence  showing  negligence  on 
tbe  part  of  his  fellow  servant,  the  hatch 
tender.  Oq  the  last  two  trials  he  rested  his 
right  to  recover  upon  the  alleged  negligence 
of  the  company  in  faUing  altogether  to  sup- 
ply a  batch  tender,  and.  In  our  opinion,  each 
time  supported  his  contention  by  at  least 
enough  evidence  to  warrant  the  jury  in  find- 
ing that  such  negligence  existed,  and  occa- 
sioned tbe  injortes  of  whleh  he  complained. 
Judgment  afilrmed. 


(96  Oa.  3*0) 

BNTBLMAN  et  al.  v.  HAOOOD. 
(Supreme  Court  of  Gleorgia.    Feb.  5,  1895.) 
hasFASB  BT  Landlokd— TdtAirT  Holding  Over 

— FOROIBLB  BjBCTHEXT— NoapAYlIBKT 

or  Rent. 

1.  Whatever  may  have  been,  at  common 
law,  the  right  of  a  landlord,  with  respect  to 
removing,  withoat  resort  to  legal  proceedinge, 
a  tenant  holding  beyond  Iiis  term,  in  view  of 
the  statutes  of  this  state  providing  for  tbe  BOm- 
mary  ejection  6f  tenants  nnder  legal  process, 
and  tbe  pobtic  ^licy  thereby  manifested,  a 
landlord  who,  without  snch  process,  forcibly 
and  rlolentiy  ejects  a  tenant  and  his  personal 
goods  from  the  rented  premises,  is  liable  to  the 
latter  in  an  action  of  trespass,  although  the 
tenant  was  holding  over  beyond  this  term,  was 
In  arrears  for  rent,  and  had  received  legal  no- 
tice to  gait. 

2.  The  verdict  in  view  of  the  evidence,  be- 
ing contrary  to  the  law  as  above  announced, 
and  the  court  having  expressly,  for  this  reaBon, 
granted  a  new  trial,  the  judgment  will  not  be 
di'starbed. 

fSyilabas  by  tbe  Goort.) 
T.228.B.no.  13—35 


Error  from  city  court  of  Bavannali;  A. 
H.  MacDon^l,  Judge. 

Action  by  Mary  M.  Hagopd  against  A.  H. 
Bntelman  and  another.  Judgment  :  t<ti 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

B.  R.  Richards,  for  plaintiffs  in  error. 
P.  M.  RusseU  and  A.  0.  Wright,  for  de- 
fendant In  error. 

LUMPKIN,  J.  1.  Mary  M.  Hagood  brought 
an  action  of  trespass  against  Bntelman  and 
another  tor  forcibly  ejecting  her  and  re- 
moving her  goods  from  certain  premises 
which  she  had  rented  from  Entelman,  and 
of  which  she  was  still  In  possession.  Un- 
der the  charge  of  the  court,  which  was  ad- 
verse to  the  plaintiff's  right  to  recover, 
there  was  a  verdict  for  the  defendants.  A 
new  trial  was  granted,  the  court  being  of 
tbe  (pinion,  after  further  consideration,  that* 
even  If'  the  plaintiff  was  a  tenant  holding 
over  after  the  expiration  of  her  term,  and 
after  legal  notice  to  vacate  the  premises, 
she  could  not  be  forcibly  dispoesessed  by  - 
the  landlord  withont  subjecting  the  latter 
to  an  action  of  trespass;  he  having  an  ap- 
propriate remedy  for  h^  summary  dlsposseft* 
sion,  under  section  4077  et  seq.  of  the  Codft 
The  case  therefore  turns  largely  upon  the 
question  wheth»  or  not  a  landlm^  may, 
without  resort  to  legal  proceedings,  forcibly 
eject  a  tenant  holding  beyond  his  term, 
without  becoming  liable  to  the  tenant  in  an 
action  of  trespass.  It  would  seem  that  at 
common  law  the  landlord  had  the  right, 
after  the  expiration  of  the  tenant's  term,  to 
immediately  re-enter  and  take  possession-  -ot 
the  rented  premises,  and  that  In  so  doing  a 
resort  to  force  was  legal,  provided  .no  more 
force  was  used  than  was  actually  necessary 
to  eject  the  tenant.  It  is  manifest,  howevM, 
that  proceedings  of  this  kind  would  have  a 
tendency  to  cause  breaches  of  the  i>eace; 
and,  in  this  country  especlaJly,  It  Is  more 
than  probable  that  they  would  frequently 
result  from  attempts  by  landlords  to  forci- 
bly evict  tenants  who  were  unwilling  to 
peaceably  and  quietly  surrender  possession 
of  premises.  Cases  of  this  kind  bear  some 
analogy  to  those  in  which  owners  of  per- 
sonalty, of  which  others  are  unlawfully  in 
possession,  undertake  to  repossess  themselves 
of  the  same  without  the  aid  of  the  law. 
The  act  of  1821  (Cobb's  Dig.  p.  590)  pro- 
vided a  remedy,  by  posse^ry  warrant,  for 
tbe  speedy  recovery  of  personalty;  and,  as 
appears  from  the  preamble  of  that  act,  one 
of  the  purposes  of  Its  passage  was  to  prevent 
violence  and  quarrels  and  bloodshed.  This 
was,  to  some  extent  at  least,  Indicative  of 
the  public  policy  of  this  state  to  preserve 
peace  and  tranquility  hy  providing  a  legal 
remedy  which  would  render  it  unnecessary 
for  persons  to  undertake  with  their  own 
hands  the  redress  of  wrongs  inflicted  by 
unlawfully  depriving  th«n  of  thdr  chattels* 
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and  we  are  of  the  opinion  that  the  aame  pol- 
icy actuated  the  gennal  assembly,  at  least 
10  some  extent.  In  providing  the  remedy  for 
recoTcriog  possession  of  real  estate  now  eni- 
bodled  In  the  above-cited  sections  of  the 
Code.  In  view  of  that  remedy,  there  Is 
now  no  need  for  a  landlord  to  use  personal 
force  to  accomplish  the  summary  ejection 
of  a  tenant  who  no  longer  has  a  right  to 
occupy  the  rented  premises.  The  l^al  rem- 
edy is  full,  ample,  and  capable  of  speedy  en- 
forcement, and  one  of  Its  objects  must  have 
been  to  prevent  landlords  from  resorting  to 
personal  force  to  regain  possession  of  their 
property.  In  Fox  v.  Brl^c,  15  Cal.  223, 
Baldwin,  J.,  after  stating  that  the  early 
English  authorities  asserted  the  right  of  the 
landlord  to  enter  for  a  breach  of  covmant 
in  the  lease,  and  forcibly  eject  the  tenant, 
adds:  "But  modem  decisions,  and  the  rea- 
son and  policy  of  the  law,  are  opposed  to  It. 
See  4  Kent,  Comm.  110;  Tayl.  Landl.  &  Ten. 
S  531;  Sampson  v.  Henry,  11  Pick.  379. 
The  law  gives  ample  redress,  and  a  summary 
process  for  the  vindication  of  the  rights  of 
tbe  landlord.  In  such  Instances;  and  no  more 
reason  Is  perceived  for  allowing  this  extra- 
ordinary mode  for  redressing  personal 
grievances  in.  the  case  of  real  estate  than  In 
the  case  of  chattels.  To  bold  the  doctrine 
contended  tor  would  be  of  dangerous  tenden- 
cy, and  lead  to  breaches  of  the  peace  and 
oppression."  The  language  Just  quoted  co- 
incides aptly  with  what  has  already  been 
said  above.  In  Gear,  Landl.  &  Ten.  S  177, 
it  Is  remarked  that  the  common-law  right  of 
forcible  CTpnIslon  of  the  tenant  is  super- 
seded In  some  of  the  states  by  statutes  of 
forcible  entry  and  detainer.  Accordingly,  It 
has  several  times  been  held  In  Illinois  that 
the  common-law  right  to  enter,  and  use  all 
necessary  force  to  obtain  possession  of  the 
premises  from  one  who  may  wrongfully 
withhold  tbe  same,  has  been  taken  away 
by  the  statute  of  forcible  entry  and  de- 
tainer of  that  state.  See  Reeder  v.  Purdy, 
41  111.  279;  Jasper  v.  Purnell,  67  111.  358; 
and  Westcott  v.  Arbuckle,  12  111.  App.  677. 
Again,  In  Brock  v.  Berry,  31  Me.  293,  It  was 
held  that,  in  case  of  a  tenancy  at  suffer- 
ance of  a  house  and  lot,  tbe  landlord  was 
chargeable  in  trespass  quare  clausum  freglt, 
If  he  entered  by  force,  to  tbe  Injury  of  the 
tenant  or  his  family,  even  after  two  months' 
verbal  notice  to  quit'  We  also  have  a  stat- 
ute of  forcible  entry  and  detainer,  which  Is 
available  for  the  purpose  of  ejecting  those 
who,  without  right,  take  possession  of  the 
lands  or  tenements  of  another.  Code,  S  40S5 
et  seq.  But  the  remedy  peculiarly  apprt^rt- 
ate  for  the  expulsion  of  tenants  holding 
over  Is  that  laid  down  in  section  4077  et  seq., 
already  mentioned.  The  qaestlon  with 
which  we  have  been  dealing  is  not,  we  are 
frank  to  say,  absolutely  free  from  doubt; 
but,  after  careful  r^ectl<Mi.  we  believe  we 
have  adopted  the  safer  coun^  In  holding  sa 
announced. 


2.  Assuming  that  our  view  Is  the  proper 
one,  a  verdict  In  this  case  in  t&vor  of  tbe 
plalntlflT  could  have  been  sustained;  and  we 
think  the  trial  Judge  was  right  in  granting  a 
new  trial,  and  that  he  gave  the  correct  rea- 
son for  so  doing.  Judgment  affirmed. 


(»  Oa.  U6) 

LAOEWBLL  v.  STATE. 

{Supreme  Coort  of  Georgia.    Feb.  18,  1895.) 

Assault  with  Intbst  to  Hdrdeb— BELr-DBvesBB 
— Requht  to  Charge— Nbwlt-Dibcov: 
■red  evidekob. 

1.  It  was  not  error,  in  a  trial  for  assault 
with  intent  to  murder,  to  refuse  to  give  in 
charge  to  the  jury  a  written  request  of  the  ac- 
cused which  contained  the  following  langnave: 
"Whenever  a  man  exercises  the  rigAit  o<  aelf- 
defense,  and  sets  np  such  right  In  answer  to  a 
diarge  of  assault  with  intent  to  murder,  he  must 
be  understood  by  the  jury  to  have  acted  on  the 
facts  as  they  at  the  time  aM>eaxed  to  him,"— «I- 
thongh  in  other  respects  the  reaoeat  was  unob- 
jectionable, and  one  which  ought  to  have  been 
given. 

2.  Where,  In  the  trial  of  a  criminal  case,  a 
Rpecial  request  to  diarge,  baaed  on  the  state- 
ment of  the  accused,  was  iHvsented,  but  refused 
because  not  couched  In  terms  entirely  legal  and 
appropriate,  it  was  not  improper  for  the  preaid- 
ing  judge  to  shape  his  instractiona  to  the  jury 
with  reference  to  the  sworn  evidence  In  the  case 
and  the  law  applicable  thereto;  it  appearing 
from  the  charge,  as  a  whole,  that  the  jury  were 
fully  informed  as  to  the  statutory  provisions 
concerning  the  statement,  and  that  the  accused 
was  otherwise  given  the  benefit  of  what  the 
statement  contained,  in  case  the  Jury  should  ac- 
cept the  same  as  true. 

3.  The  newly-discovered  evidence  in  this 
case  comes  up  to  all  the  legal  requirements  as 
to  diligence,  materiality,  and  Importance,  and  is 
of  Bucn  character  as  to  entitle  the  accused  to  a 
new  ttteL 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
R.  H.  Clark,  Judge. 

John  Lacewell  was  convicted  of-an  aasault 
with  intent  to  murder,  and  brings  ferror. 
Reversed. 

W.  I.  Heyward  and  J.  B.  BoUnaon,  for 
platutur  In  error.  G.  D.  HUl,  Sol.  G^.  and 
Harrison  &  Pe^ea,  for  tbe  State.  ' 

LUMPKIN,  J.  Lacewell  was  convicted  of 
an  assault  with  Intent  to  murder,  upon  Bar- 
rett, by  shooting  him  with  a  pistol.  The 
state,  by  several  witnesses,  made  out  a 
plain  and  very  strong  case  .of  guilt  The 
accused  Introduced  no  evidence,  but  made  a 
statement  which.  If  true,  would  have  author- 
ized the  Jury  to  find  that  he  acted  under  the 
fears  of  a  reasonable  man,  and  shot  In  .self- 
defense.  The  court  was  requested  to  chiat^ 
the  Jury  as  follows:  "There  need  not  have 
been  actual  dangw  to  Lacewell,  but  if  tbe 
circumstances  were  of  such  a  character  as  to 
have  Justified  a  reasonably  courageous  man 
to  believe  that  he  stood  In  immediate  peril 
of  his  life,  or  the  infliction  upon  him  of  In- 
juries amounting  to  a  feiwy,  and  that,  act* 
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[ng  under  sucb  fears  and  under  such  clr- 
camatancee,  be  ataot  Thoa.  A.  Barrett,  he 
could  not  be  convicted  of  an  assault  with 
Intent  to  matder;  for  such  ahootln?  would 
be  Justifiable,  under  the  law,  although  It 
would  have  appeared  afterwards  that  such 
appearancea  of  danger  were  false,  and  that 
there  was  In  fact  neither  the  design  to  take 
awa7  his  life,  or  to  Inflict  such  Injury  upon 
him,  nor  real  danger  that  It  would  be  done. 
Whoever  a  man  exercisee  the  right  of  self- 
defense,  and  seta  up  such  right  In  answer 
to  a  cbarge  of  assault  with  Intent  to  mur- 
der, he  must  be  understood  by  the  jury  io 
have  acted  on  the  facts  aa  they  at  the  time 
appeared  to  him;  and  If,  without  fault  or 
carelessness  on  his  part,  he  was  honestly 
misled  as  to  the  character  and  purpose  of 
the  conduct;  and  def^ded  himself  rightly 
and  Justly,  according  to  the  facta  as  they 
at  that  time  reasonably  appeared  to  him, 
then  he  would  be  Justified,  even  though  the 
facta  were  otherwise,  and  there  was  In  troth 
no  real  necesalty  for  the  shooting  of  Thoa 
A.  Barrett" 

1.  The  request  was.  In  aubstance,  about 
the  same  as  the  cha^e  given  in  McDuflle 
V.  States  90  Ga.  788,  789,  17  S.  a  106.  by 
our  Brother  Atkinson,  who  was  at  that  time 
on  the  circuit  bench.  In  alluding  to  the  charge 
In  that  case,  and  having  In  mind  the  facts  there 
presented,  we  remarked  that  It  was  most 
favorable  to  the  accused,  but  did  not  other- 
wise pass  upon  Its  merits.  As  a  whole,  and 
taken  altogether.  It  presents  a  fair  view 
of  the  law  of  reasonable  fears.  It  Is  not, 
however,  absolutely  free  from  critldam.  The 
phrase,  *Vhenerer  a  man  exercises  the  right 
of  self-defense,  and  sets  up  such  right  In 
answer  to  a  charge  of  assault  with  Intent 
to  murder,  he  must  be  understood  by  the 
Jury  to  have  acted  on  the  facta  aa  they  at 
the  time  appeared  to  him,**  Is  capable  of  be- 
ing misinterpreted,  and,  taken  alone,  might 
have  misled  the  Jury.  Strl^ct  and  Close  at- 
tention to  the  language  Immedlat^y  ftdiow* 
Ing  this  phrase  might,  perhaps,  have  pre- 
Tcnted  any  misapprehension  of  the  real 
meaning  Intended  to  be  conveyed  by  the 
words  quoted;  but,  on  the  whole,  we  think 
it  safer  for  the  Judge  not  to  say  to  the  Jnry, 
In  anr  criminal  trial,  that  the  accused  must 
be  nndwBtood  to  have  acted  on  the  facta 
as  tb^  appeared  to  him.  They  might,  In 
many  cases,  fed  authorized  to  conclude  from 
the  evidence  that  he  acted  with  no  refer- 
ence at  fill  to  the  facts  appearing  at  the 
time  of  the  perpetrati(m  of  the  alleged  of- 
taan,  bat  from  malice,  or  some  other  motive 
or  reason.  Notwltlistanding,  therefore,  the 
ruling  of  this  court  In  Underwood  v.  State, 
88  Oa.  47,  13  &  D.  856,  foUowlng  Hayden 
V.  State,  69  Ga.  782,  to  the  effect  that  when 
a  I^al  and  p^rtinoit  request  to  charge,  based 
upon  the  statement  of  the  accused,  has  beea 
made  tn  wrlttng,  It  should  be  given,  we  do 
not  think  that  in  the  case  at  bar  the  Judge 
committed  an;  oior  In  refusing  to  give  in 


charge  to  the  Jury  the  request  above  quoted, 
In  the  precise  language  In  which  It  was  writ- 
ten, and  therefore  his  declining  to  charge 
this  request  would  not  be  cause  for  a  new 
trial. 

2.  The  court,  howevw,  did  not  entirely  Ig- 
nore the  request  presented,  bnt  ao  far  re- 
spected It  as  to  charge  the  Jury  as  follows 
upon  the  subject  of  "reasonable  fears" : 
"Now,  you  will  observe^  gentlemra  of  the 
Jury,  the  defendant  must  have  acted  from  a 
reasonable  fear  that  a  Mcay  would  be  com- 
mitted upon  him.  In  order  to  Justify  him. 
Now,  then,  yon  are  to  take  all  the  evidence 
that  Is  before  you.  and  see  If  he  did  act 
from  a  reasonable  fear,  and  if  he  did  act, 
in  shooting  Barrett  (if  you  believe  he  shot 
blm),  in  a  spirit  of  self-defense;  and  In 
doing  that  you  must  look  at  the  case  as  it 
presented  itself  to  the  defendant  at  the 
time  he  did  the  shooting.  But  It  la  with 
tbla  qualification:  Yon  must  believe  that 
the  circumstances  were  suffldent  to  produce 
upon  his  mind  the  conviction  that  Barrett 
would  take  his  life  If  he  didn't  shoot  him. 
While  you  are  to  look  at  the  case  from  his 
standpoint,  yet  you  must  believe  from  the 
evidence  that  he  was  Justified  in  taking  sncb 
a  view  of  it  The  law  holds  him  bound  to 
It"  Error  was  assigned  upon  so  much  of 
the  above-quoted  charge  as  is  embraced  In 
the  last  two  aentences,  and  It  was  insisted 
hen  that  the  effect  of  the  language  except- 
ed to  was  to  restrict  the  Jury  to  the  evidence 
alone,  In  passing  upon  the  question  as  to 
whether  Lacewell  did  or  did  not  act  under 
the  influence  of  reasonable  fears,  and  to 
exclude  entirely  from  the  Jury  all  considera- 
tion, in  this  connection,  of  the  atatement 
made  by  the  accused.  It  appears  from  the 
charge,  as  a  whole,  that  the  Jury  were  fully 
informed  as  to  the  statutory  provisions  con- 
cerning the  statement,  and  that  the#ccused 
was  given  the  benefit  of  all  the  smtem^t 
contained.  In  case  the  Jury  should  accept 
the  same  aa  true.  Indeed,  it  can  hardly  be 
doubted  that  If  the  Jury  had  really  be- 
lieved Lacewell'a  statement  they  .  would 
surely  not  have  convicted  him.  Imputing  to 
them  ordinary  common  sense,  it  is  not  rea- 
sonable to  suppose  they  would  find  the  ac- 
cused guilty  of  assault  with  intmt  to  mur- 
der, If  his  statement  satisfied  them  he  shot 
in  self-defense,  and  for  the  purpose  of  pre- 
venting the  infliction  of  a  felony  upon  him. 
Be  this  as  It  may,  the  trial  Judge  compiled 
substantially  with  the  rule  announced  by 
this  court  In  Vaughn  v.  State,  88  Ga.  731, 
16  a  E.  64,  cited  in  Miller  v.  State,  94  Go. 
1.  21  S.  128.  Before  dismissing  this 
branch  of  the  case,  we  deem  it  not  Improp- 
er to  refer  briefly  to  a  portion  of  the  above- 
quoted  extract  from  the  charge  of  the  court 
to  which  there  was  no  exception.  It  will  be 
seen  that  the  Judge,  in  effect  told  the  Jnry 
that  in  order  to  Justify  Lacewdl's  act  In 
shootUig  Barrett  they  must  believe  that  the 
circumstances  wwe  sufiiclent  to  produce  up- 
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on  Lacewell'B  mind  the  convlctloa  tliat  Bar- 
rett would  take  his  life  if  he  did  not  ahoot 
Barrett.  We  do  not  understand  tlilv  to  be 
the  law.  The  word  "conrlctlcm"  Is  too 
strong.  It  Is  only  necessary  that  the  ac- 
coaed  should  have  acted  under  the  fears  of 
a  reasonable  man.  Tbe  great  right  of  self- 
defense  would  be  emasculated  of  most  of  its 
Taloe  If,'  before  one  could  exercise  it,  he 
must  be  coQTinced,  to  a  demonstration,  that 
he  was  in  danger  of  being  killed,  or  having 
some  other  felony  perpetrated  upon  him. 
This  Is  obvious,  without  elaboration.  The 
doctrine  of  the  court's  charge  would  over^ 
turn  the  well-settled  rules  upon  this  subject 
which  have  been  announced  by  this  court 
from  the-  time  of  Its  organisation.  Inas- 
much, however,  as  no  error  was  alleged  as 
to  that  portion  of  the  charge  which  we  have 
JOBt  dl9cuB9ed,  we  could  not,  and  would  not, 
have  granted  a  new  trial  because  of  tbe  in- 
straetlons  it  contains.  At  the  same  time,  we 
feel  constrained  to  say  we  do  not  sanction 
the  use  of  the  language  which  we  have 
pointed  out  as  objectionable. 

3,  We  grant  a  new  trial  in  this  case  solely 
because  of  the  newly-discovered  evidence. 
The  alleged  crime  was  committed  on  the 
14th  day  of  June,  1804,  at  one  of  the  moat 
public  comers  in  the  city  of  Atlanta.  Imme- 
dlat^y  after  the  shooting,  and  without  hav- 
ing (H>PortunIty  to  observe  who  were  on  the 
streets,  the  accused  was  arrested  and  placed 
in  Jail,  and  was  tried  on  the  8d  day  of  the 
ensuing  July.  Being  In  Jail,  he  had  no  op- 
portunity to  search  for  w  converse  with  wlt- 
nrases,  and  his  counsel  both  depose  that 
they  used  all  the  diligence  in  tta^  power, 
and  did  all  they  could,  to  find  persons  by 
whom  they  could  prove  the  facts  of  the  case, 
but  wwe  unable  to  accomplish  anything  In 
this  direction  before  the  trial  took  place. 
After  the  accused  was  convicted  a  number 
of  persons  voluntarily  came  forward,  and  dis- 
closed what  they  knew  of  tbe  transaction. 
There  are,  In  the  record,  the  affidavits  of 
no  less  than  seven  persons,  containing  state- 
ments sustaining  and  closely  corroborating 
the  account  of  the  difficulty  given  by  the  ac- 
cused in  his  Btat«nent  at  the  trial,  which, 
as  we  have  already  observed,  supported  the 
theory  of  sdf-defense.  The  character  of  all 
these  newly-discovered  witnesses  Is  strongly 
vouched  for  In  the  affidavits  oi  other  persons 
hied  with  the  motion  for  a  new  trial.  We 
are  unable  to  say  that  If  the  testimony  of 
these  witnesses  had  been  Introduced  before 
the  Jury  the  result  would  not  have  been  dif- 
ferent Justice  should  be  speedy,  but  i: 
should  also  be  sure.  We  do  not  mean  to  in- 
timate what  the  vwdlct  at  the  next  trial 
ought  to  be,  but  we  leave  the  case  open  upon 
its  merits,  to  be  determined  by  a  fair  and 
Impartial  jury,  who,  under  our  system,  are 
ngarded  as  the  best  Judges  of  the  credi- 
bility <rf  witnesses,  and  are  the  supreme  tri- 
m  of  all  quMtlcKUi.of  tact  Judgment  re- 
versed. 


<»  Oa.  mt 

0*DBLL  T.  8TATB. 

(Supreme  Court  of  Gleoqria.   Feb.  37, 1805.) 

Esarute  Foucr  LomaT  —  Cam imu.  Faoswm- 
noH— SurnoiBiroT  ov  EviDBiia& 

The  grounds  of  die  motion  for  a  new  tri- 
al are  without  substantial  merit  The  eridence 
of  guilt  was  dear  and  convincing,  and  the  an- 
prMne  coart  will  not  therefore,  overrole  the 
judKmeut  of  the  trial  court.  xefDslng  to  set  the 
verdict  of  guilty  addh 
(SyllabuB  by  the  Court) 

Error  from  city  court  of  BaTannali;  A.  H. 

BfacDonell,  Judgei 

WUllam  J.  O'DeU  was  convicted  of  keep- 
ing a  policy  lottery,  and  l»lnga  error.  Af- 
firmed. 

Tlie  following  Is  the  (^Idal  report: 
WlUlam  J.  Q'DeU  was  found  guilty  of  keep- 
log  a  policy  lottery,  and  his  motion  for  a  new 
trial  was  overruled.  (1)  Daniel  Jenkins  was 
Introduced  by  the  state,  and  testified:  "I  was 
In  defendant's  employment  on  July.  4,  UW8, 
and  so  continued  for  about  nine  months.  I 
was  employed  to  write  policy  tickets.  Peo- 
ple called  olt  differoit  numboift  and  I  wrote 
them  out  and  gave  it  to  them.  Defendant 
had  about  ten  others  employed,  called  *ven- 
d<»a,'  writing  policy  tlcketa  This  concern 
had  offices  and  branches  In  different  parts  of 
the  town.  The  main  office  was  In  Congress 
Street  Lane,  between  Bull  and  Drayton 
streets.  There  was  nothing  at  alj  in  the  office 
but  the  man  who  stayed  there  writing.  In 
the  branch  offices  tbere  were  men  writing 
tickets,  just  the  same  as  In  the  main  office. 
The  writing  was  giring  on  continually.  Branch 
offices  were  located  in  differoat  parts  of  the 
city."  The  witness  was  asked,  "Where  did 
you  keep  your  office?"  Defendant  objected 
to  this  question  on  the  grounds  that  it  as- 
sumed the  witness  kept  an  <^ce,  that  it  was 
misleading,  and  that  tbe  answ«  might  tend 
to  criminate  him.  The  objection  waa  over- 
ruled. (2)  Jobn  .Khig  testified:  "My  bosl- 
ness  Is  writing  poUclea  I  am  writing  Cor 
what  Is  caUed  tJie  'Charleston  Whe^'  We 
celled  tbe  tickets  The  Only  tienutn&*  "  Wit- 
ness was  asked.  "Who  are  you  writing  for?" 
Defendant  objected  on  the  grounds  that  tbe 
question  was  leading,  and  that  it  assumed 
that  the  witness  was  acting  for  another.  The 
objection  was  overruled.  The  witness  an- 
swered: '.'I  was  employed  by  Hr.  Uarrls  and 
Mr.  Taylw.  I  am  writing  tor  Mr.  William  J. 
O'Dell.  acting  as  principal.  I  have  been  writ- 
ing for  him  about  two  years."  (3)  The  state 
Introduced  certain  alleged  ticikets,  wbldi.  the 
motion  for  new  trial  redtea,  are  attached  to, 
and  form  a  part  of.  the  brief  of  evidence. 
This  recital  is  not  borne  out  by  tbe  transcript 
in  this  court  Defendant  objected  to  tbe 
tickets  on  the  grounds  tibat  there  was  nothing 
to  connect  him  with  them;  that  they  did  not 
appear  to  have  t>een  issued  by  him,  or  by  his 
authority;  and  that  one  of  them  appeared 
to  have  been  issued  subsequent  to  the  finding 
ot  tbe  indictment  The  objecttona  wwe  otov 
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.mled.  The  court  charged  the  Jury  that  "a 
reasonable  doubt  Is  not  a  fanciful  doubt,  but 
SQcb  a  doubt  as  would  naturally  arise  In  the 
mind  of  a  reasonable  man,  either  from  the 
ev]den<:e,  or  from  ttie  lack  of  OTldence."  As- 
signed as  error,  In  restrictlne  the  doctrine  of 
reasonable  doubt  to  the  erldence,  or  lack  of 
It,  and  in  holding  that  a  reasonable  doubt 
cannot  arise  from  the  prisoners  statement 
(4)  TtiB  court  further  charged  that  tiie  jury 
may  believe  tlie  priaoner's  statemoit,  In  pref- 
erence  to  sworn  testimony,  or  may  disbelieve 
it,  accMding  OM  it  carries  conviction,  or  falls 
to  carry  conviction,  to  tlieir  mlnda  Assigned 
as  error,  In  requiring  that  the  statfflnent  must 
cany  conviction  to  tbe  minds  of  the  jury. 
(B)  The  court  ctiarged:  "In  misdemeanor 
cases,  there  are  no  such  things  as  accessories, 
as  there  are  In  fekinlea  All  persons  engaged 
in  tbe  carrying  on  or  commlsslou  of  the  of- 
fense are  equally  guilty  with  the  prlndpaL 
In  this  case,  if  the  jury  should  believe  that 
the  policy  lott«y  was  a  scheme  which  em- 
braces tbe  turning  of  a  wheel  In  which  tick- 
ets had  been  placed;  tJiat  tickets  had  been 
prevloosiy  sold  by  writers,  and  purchased  by 
men,  with  the  hope  or  purpose  of  winning 
prises,  and  that  tbese  tickets  were  placed  In 
a  wbed,  and  that  tbe  wheel  was  turned,  and 
a  cwtain  number  of  tickets  taken  out;  and 
that,  U  the  numbers  that  were  on  the  tickets 
were  tbe  numbers  drawn,  tliose  who  held  the 
tickets  won  the  prizes,  and  In  this  way  prizes 
were  woo,  and  paid  over  to  parties  who 
bought  tickets  from  tbeee  writers;  and  if  the 
jury  believe  that  there  was  a  general  scheme, 
which  embraced  the  turning  of  a  wheel  at  a 
certain  office:  that  there  w^e  branch  offices 
for  the  Baling  ot  tickets  and  the  hazarding  of 
money  in  tbe  hope  of  winning  prizes, — that 
would  constitute  a  lottery  contrary  to  the 
laws  of  this  state,  and  persons  attached  or 
connected  with  It  either  as  writers,  tldtet 
writers,  or  whether  engaged  in  carrying  the 
books  to  tbe  central  <^ce,  and  whether  they 
acted  at  the  central  office.  In  receiving  those 
books,  or  In  turning  tbe  wheel,  or  in  taking 
the  numbers  out  of  the  wheel,  or  In  paying 
over  the  prizes,  all  parties  who  were  directly 
connected  with  It,  and  participated  in  It, 
whether  as  employee  or  otherwise,  would  be 
eijually  guilty  of  a  violation  of  the  law."  Er- 
ror because  (1)  whether  certain  tacts  or  con- 
ditions would  constitute  a  lottery  is  a  ques- 
tion of  fact  for  tbe  jury,  and  not  of  law,  tot 
the  court;  (2)  tbe  court  expressed  an  opinion 
as  to  the  evidence;  the  charge  was  not 
warranted  by  tbe  evidence;  (4)  direct  connec- 
tion, and  participation  in  a  lottery  do  not 
make  the  participant  guilty  of  keeping,  main- 
taining, and  carry  big  on  a  lottery;  (5>  tbe 
charge  is  misleading,  because  elements  be- 
sides mere  p^rtidpation  must  exist,  such  as 
time,  ^ace.  etc.,  before  the  prisoner  would 
be  guilty.  (6)  Itie  court  charged:  "If  tbe 
jury  believe  from  the  evidence  that  the  de- 
fendant was  not  connected  with  the  carrying 
«u  of  tbe  lottery,  and  was  not  In  charge  of 


It  ud  that  he  simply  went  there  to  collect 
money,  and  bad  no  ctmnectlon  with  the  carry- 
ing on  of  the  lottery,  the  jury  will  acquit  him. 
On  the  other  hand,  if  they  believe  he  was 
directly  connected  with  It,  that  he>gave  direc- 
tions to  othMTs,  or  that  he  paid  prizes,  or  that 
he  received  the  books,  or  that  he  did  any  act 
at  all  In  tiie  carrying  on  of  the  general  scheme 
of  a  policy  lottery,  the  jury  will  find  him 
guilty."  Error  because  (1)  it  restricts  the 
jury  to  the  evld^ice,  and  excludes  the  con- 
sideration of  the  priscmer's  statement;  It 
Invades  the  domain  of  the  Jury  by  cbai^ng 
that  they  wIU  find  him  guilty;  (3)  it  Is  not  a 
correct  expression  of  tbe  law;  (4)  verdict  con- 
trary to  law  and  evidence. 

Garrard,  Meldrlm  ik  Newman,  for  plaintiff 
in  error.   W.  W.  Fraser,  SoL  Q«n.,  toe  the 

State. 

LUMPKIN,  J.  There  were  many  grounds 
In  the  motion  for  a  new  trial.  After  examin- 
ing them  all  carefully,  we  are  satlstied  they 
are  without  substantial  merit  We  think  this 
will  appear,  without  argument  from  an  ex- 
amination of  tbe  reporter's  statement,  In 
which  these  grounds  are  set  forttL  The  evi- 
dence clearly  and  satisfactorily  shows  that 
the  accused  was  guilty.  This  being  so,  the 
supreme  court  will  not  diligently  search  for 
errors  upon  which  to  predicate  tbe  granting 
of  a  new  trial.  Jud^ent  affirmed. 


(K  Os.«W) 

OSNTRAL  RAHiBOAD  ft  BANKING  00. 

V.  COOPER. 

(Supreme  Court  of  Georgia.    Feb.  27,  tB86.) 
Action  against  Railroad  Compant  —  iNJUBias 

TO  OOODB  BbIPPED  —  STOBAOB  on  UaOOVBBBD 

Platform— JssUBB  Pbbsbntbd— Imstructiohs. 

'  1.  Where  the  sole  ground  of  liaUlity  alleged 
In  a  declaration  against  a  common  carrier  was 
that  the  defendant  negligently  and  carelessly 
unloaded  the  i^intiff's  goods  in  the  rain,  and 
stored  the  same  on  an  open,  ancovered  plat- 
form, "in  the  rain  and  weather,"  whereby  the 
goods  were  rendered  totally  worthless,  it  was 
etTor  to  charge  that  if  the  goods  were  delivered 
to  the  wrong  person,  some  one  not  authorized  by 
the  plaintiff  to  receive  them,  that  would  be  a 
conversion  hj  the  defendant,  and  the  plaintiff 
would  be  entitled  to  recover  the  full  value  of 
the  goods,  and  to  refuse  to  chaise  a  written  re- 
quest to  the  effect  that  the  action  was  not  for 
the  recovery  of  damages  sustained  by  the  plain- 
tiff from  the  lo^a  of  Ms  goods  because  of  their 
delivery  to  the  wrong  person,  but  for  damages 
reaulting  from  the  negligent  manner  in  which 
the  goods  were  unloaded  and  left  exposed. 

2.  There  being  nothing  in  the  pleadings  or 
evidence  prc^erly  presenting  as  an  issue  in  the 
case  the  question  whether  the  person  by  whom 
the  [daintifrs  goods  were  unloaded  from  the  de- 
fendant's car  was  or  was  not  authorized  to  re- 
ceive the  goods  for  the  plaintiff,  and  the  con- 
trolling question  being  whether  that  person.  In 
unloading  and  storing  the  goods,  was  acting  as 
the  agent  of  tbe  plamtiff  or  of  the  defendant 
the  court  erred  in  so  shaping  its  Instructions  to 
the  jury  as  to  present  for  their  consideration 
the  question  first  above  stated,  and  in  so  qualify- 
ing the  written  requests  of  the  defendant  as  to 
submit  that  question  for  tlieir  determination  In 
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connection  with,  and  as  a  part  of;  the  qneitlon 
of  BgenCT  above  mentioned. 

8.  Toe  chaige,  aa  a  whole,  did  not  proper- 
Ij  anbmlt  the  real  issues  InToWed,  nor  anthorlse 
the  jury  to  paea  upon  the  merita  of  the  defense, 
which,  if  foand  true,  would  render  a  recoTery 
for  the  plaintiff  legally  Inmoesible.  Because  of 
the  errors  aboTe  Indicated,  and  IrreipectlTe  of 
other  alleged  errora,  there  should  be  another 
trial 

(Syllabaa  by  Oie  Conrt] 

Error  from  superior  court  <tf  Hooston 
county;  C.  L.  Bartlett,  Judge. 

Action  by  M.  L.  Oooper  against  the  Cen- 
tral Ballroad  &  Banking  Company.  Judg- 
ment for  plalntifl.  and  defendant  brings  er- 
ror. Reversed. 

Steed  &  WImberly  and  John  R.  Cooper, 
for  plalntUT  In  error.  Hardeman,  Davis  & 
Turner,  for  defendant  In  errw. 

LUMPKIN.  J.  1.  The  declaration  alleged 
that  the  plalntift  shipped  over  the  defend- 
ant's road  12  tons  of  guano,  to  be  d^vered 
to  him  at  PenTi  and  that  on  Its  arrival  at 
that  place  the  company  negligently  and  care- 
lessly unloaded  the  guano  "In  tlie  rain,  and 
stored  the  same  on  an  open,  uncovered  plat- 
form, In  the  rain  and  weather;  that  said 
guano  was  th(»onghly  wetted,  and  said 
wetting,  caused  by  said  rain.  It  became  to- 
tally worthless."  No  other  ground  of  lia- 
bility than  aa  above  stated  was  mentioned, 
or  even  hinted  at;  In  the  declaration;  so 
there  was  no  allegation  upon  which  It 
would  be  legally  poBslUo  to  base  a  recovery 
In  the  plaintiff's  favor  upon  the  theory  that 
the  defendant  was  guilty  ot  a  wrongful 
conversion  of  the  guano  by  delivering  It  to 
a  person  not  entitled  to  receive  It  Nev- 
ertheless, the  court  more  than  once  instruct- 
ed the  Jury,  In  substance,  as  Indicated  In  the 
flrst  headnot^  and  refused  to  charge  a  writ- 
ten request  which  correctly  set  forth  the 
real  character  of  the  action.  It  bar^y  re- 
qutees  ailment  to  show  that  the  errcws 
thoa  committed  absolutely  entitled  the  de- 
fendant—against whom  the  Jury  found  a  Ter- 
dlct  f<n>  tba  full  amount  sued  for— to  a  new 
trial.  No  plaintiff  can  recover  upon  a  cause 
of  action,  however  Just  or  weU  sustained 
by  proof,  whldi  is  totally  distinct  and  dif- 
ferent frtHu  tliat  alleged  in  lUs  declaration; 
and  this  Is  so  although  lAlpably  Irrelevant 
evidence  may  have  been  received  without 
objection.  The  instructlous  ^ven  by  the 
court  may,  as  abstract  propositions  of  law, 
have  been  entirely  correct,  but  they  had  no 
application  or  pertinence  whatever  to  the 
Issues  involved  in  the  case  on  trial. 

2.  The  guano  was  unloaded  from  the  rail- 
road car  by  a  boy  named  Allen,  who  was 
ffluployed  as  a  messenger  at  the  d^t  <tf  the 
defendant;  but  it  does  not  appear  tbat  it 
was  any  part  ot  bis  duty  to  unload  freight 
cars.  It  is  clear  from  the  evidence  that  the 
expense  of  unloading  the  plaintiffs  guano 
devolved  upon  hbn.  and  not  upon  the  rail- 
road company,  and  tbat  he  recognized  this 


tact  The  real  vital  question  at  issne  in  the 
case  was  whether  Allen  was  employed  1^ 
the  plaintift  as  his  agent  to  unload  the  car, 
or  whether,  In  unloading  the  same,  Allen 
was  acting  as  the  servant  of  the  depot 
agent  Upon  this  question  the  evidence  was 
conflicting;  but  there  was  nothing  either  lo 
the  pleadings  or  In  the  evidence  proi>erly' 
presenting  as  an  iBsne  In  the  ease  the  ques- 
tion whether  or  not  this  boy  was  authorized 
to  receive  the  goods  tor  the  plaintiff,  or  that 
he  undertook  so  to  da  The  court,  however, 
in  different  portions  of  Its  charge  to  tbe 
Jury,  presented  for  their  consideration  and 
determination  the  question  Just  indicated, 
and  emphasized  Its  supposed  Importance  by 
making  cwtain  qualifications  of  written  re- 
quests to  charge  submitted  by  the  defend- 
ant's counsel.  For  instance,  the  court  char- 
ged as  follows:  "If  the  railroad  delivered 
the  goods  to  the  wrong  person  by  miBta]^^ 
or  to  a  person  not  authorized  to  receive 
them,  though  they  be  delivered  for  the  con- 
signee or  owner,  the  carrier  bdievlng  him 
to  be  at  the  time  the  agent  of  sncb  con- 
signee or  owner,  that  would  not  r^eve  the 
carrier,  because  the  carrier  must,  at  his  per- 
il, know  that  the  person  to  wht^  he  malEea 
such  delivery  has  authority  to  recelTe  the 
goods."  And  again,  after  charging  the  fol- 
lowing request:  "If  you  should  brieve  from 
the  evid«ioe  that  tbe  plaintiff  emiil<^ed  one 
Allen  to  unload  the  guano  for  Mm,  and 
agreed  to  pay  AUen  fifty  cents  for  unload- 
ing it  for  him,  and  Allen,  being  so  employed 
by  him,  did  nn|oad  the  guano  for  him.  and, 
unloaded  it  negligently  or  Improperly,  or  In 
the  rain,  and  If  the  plaintiff  was  present  at 
any  time  while  It  was  being  unloaded  In  tbe 
rain,  and  made  no  eltost  to  prevent  it,  and 
did  not  at  the  time  call  the  attention  of  the 
defendant's  agent  to  the  fturt  <a  slgnl^  to 
defendant  or  its  agent  tliat  he  objected  to 
the  manner  In  which  it  was  being  unloaded, 
OT  make  any  request  that  It  be  stored  differ^ 
eatly.  until  several  days  later,  when  he  re- 
fused abst^utely  to  receive  the  guano.  I 
charge  you  that  yon  may  consider  these 
facto  In  determinii^r  the  question  whether 
the  loss.  If  ai^.  was  not  due  to  the  plalnr 
tiff's  own  act,  or  attributoble  to  his  own 
lfgence,"-^e  court  qualified  the  same  by 
adding  after  tbe  words,  "employed  one  Al- 
len to  unload  tbe  guano  for  btm,"  tbe  wwds, 
"and  recelTe  the  goods";  and  after  the 
words,  "and  Allen  being  so  employed 
him,"  the  additional  words,  "and  authorised 
by  him  to  receive  the  goods."  In  view  of 
the  real  issue  upon  which  the  case  should 
have  been  made  to  turn,  the  nature  of  which 
has  been  already  stated,  it  seans  dear, 
without  furtber  elaboration,  that  tbe  above- 
quoted  Instructions  must  necessarily  have 
bem  misleading  to  the  Jury,  and  that  tfadr 
effect  was  to  cut  off  the  defendant  from  Its 
real  defense. 

3.  The  motion  tor  a  new  trial  contained 
numerous  grounds.   It  is  unnecessary.  bow- 
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erer,  to  notice  them  In  detail,  enough  having 
been  already  eaid  to  show  that  the  case  was 
not  properly  tried,  and  to  outline  the  prin- 
ciples which  should  control  Its  determina- 
tion. We  will  only  add  that,  taking  the 
charge  as  a  whole,  it  did  not  even  substan- 
tially submit  the  raU  Iraoes  InrolTed  In  the 
case,  but  altogether  prevented  the  jniy  from 
passing  upon  the  merits  ot  the  defense, 
which,  if  found  true,  would  render  a  recov- 
ery  for  the  plaintiff  legally  impossible. 
Judgment  lerersed. 


(KGa.  410) 

OBNTRAL  RAILROAD  ft  BANKING  00. 
T.  ROBBRTSON. 

^vprpme  Conit  of  Georsla.    Feb.  27,  188S.) 

AcnoN  AGA1K8T  Railroad  Covpant— Dbfegtitk 
Crossimo— Dtttt  to  Repair. 

1.  Wh^re  a  lailroad  company  boilds  and  tin- 
dertakes  to  keep  in  repair  for  the  accommoda- 
tion of  the  public  a  bridge  over  or  approach  to 
a  private  creasing,  this  ia  such  an  invitation  to 
the  iniUic  to  use  the  same  as  would  render  the 
company  liable  for  injuries  resulting  from  de- 
fects negligently  permitted  to  exist  or  remain 
in  the  bridge  or  approach,  even  though  it  be 
not  affirmatiTely  shown  that  such  crossing  la 
one  which  the  company  is  bound  by  statute  to 
keep  In  safe  order  and  CMidition.  This  case  It 
^tm^ishahle  from  Cox  v.  Railroad  Co.,  68 

2.  While  the  charge  of  the  court  as  to 
"checking  the  train"  may  not  hare  been  entire- 
ly appropriate,  yet,  as  the  case  really  tarned  up- 
on  the  qnestion  whether  or  not  the  defendant 
had  negligently  permitted  the  crossing  to  become 
and  remain  unsafe  for  want  of  repairs,  and  the 
plaintiff's  evidence  affirmatively  showed  the 
existence  of  such  negligence,  and  that  the  in- 
jury complained  of  resulted  therefrom,  while 
the  evidence  introdnced  for  the  defendant  was 
merely  negative  as  these  matters,  the  charge 
in  question  was  harmless,  and  affords  no  cause 
for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Honston  county; 
a  L.  Bartlett,  Judge. 

Action  by  George  B.  Robertson  against  the 
Central  Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Steed  &  Wimberly  and  Jthn  B.  Cooper,  for 
plaintiff  in  oror.  M.  O.  Bajn^  for  def»d- 
aat  in  error. 

SIMMONS,  C.  J.  Robertson  sued  the  rail- 
road company  for  damages  which  he  alleged 
had  been  sustained  by  him  from  the  running 
of  its  train  of  cars  against  his  mules  and 
wagon  while  they  were  stalled  upon  the  track 
at  a  crossing  kept  up  by  the  defendant  be- 
cause a  cross-He  placed  in  the  crossing  by 
the  defendant  was  rotten  and  broken,  etc. 
There  was  a  verdict  for  the  plaintiff  for  $75, 
and,  the  defendant's  motion  for  a  new  trial 
being  overruled.  It  excepted. 

It  was  contended  on  the  part  of  the  rail- 
road company  that  the  crossing  at  which  the 
Injury  occurred,  not  being  a  public  road  or  a 
private  way  established  pursuant  to  law,  the 


company  was  ondra  no  duty  to  keep  It  in  re- 
pair, the  only  statutory  reqnironent  aa  to  the 
keeping  in  TfSfioSx  at  croissings  by  railroad 
companies  being  that  contained  In  section  706 
of  the  Code,  which  provides  that  "all  railroad 
companies  shall  keep  in  good  order,  at  their 
Kcpenae,  the  pidvHc  roads  or  ways  established 
by  law,  where  crossed  by  their  several  roads, 
and  btdld  suitable  bridges  and  make  pn^er 
excavations  or  anbaokmrats  according  to  the 
spirit  of  the  road  law&*'  It  appears  from 
the  evidence  that  tlie  bridge  or  crossing  at 
wliich  the  injury  ooinrred  was  built  and  k^ 
up  by  the  railroad  company,  and  according 
to  the  testimony  ot  the  defendant's  "supervis- 
or,'* who  was  the  officer  charged  with  tiie 
du^  of  looking  after  repairs  ot  the  track 
and  cros^ngs  upon  Its  line  of  road,  ''ihe  cross- 
ing was  put  tiiere  to  accommodate  the  settle- 
ment." In  view  ot  these  facts  it  does  not 
matter  whether  the  crossing  was  one  which 
the  defendant  was  reqnh^d  by  statute  to 
keep  in  r^ir  or  not  Where  a  railroad 
company  buUds  a  crossing  ov»  its  road,  and 
undertakes  to  ke^  It  in  repair  for  the  ac- 
commodation of  the  public,  this  Is  equivalent 
to  an  Invitatitm  to  the  public  to  use  the  same; 
and  if  a  person  using  the  crossing  sustidns 
injury  from  defects  negUgenUy  permitted  to 
exist  or  remain  in  the  crossing,  the  compai^ 
wlU  be  liable  in  damages,  Independentiy  of 
any  statutory  provision  on  the  subject  The 
principle  which  governs  in  snch  cases  has 
been  stated  thus:  "When  the  owner  or  oc- 
cupier of  land,  by  invitation,  express  or  im- 
plied. Induces  or  leads  others  to  come  upon 
his  premises  for  any  lawful  purpose,  he  is 
liable  in  damages  to  sudi  persons  for  injuries 
occastoued  by  the  imaafe  amdltlon  of  the 
land  m  its  approacfaei^  and  under  such  an  ex- 
press or  implied  Invitation  he  must  exerdse 
ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit"  Oil 
MiUs  V.  Coffey.  80  Ga.  145.  4  S.  E.  759.  "The 
gist  of  the  UablU^  consists  in  the  fact  that 
the  person  Injured  did  not  act  merely  for  his 
own  ccaiveni«M!e  and  pleasure,  and  from  mo- 
tives to  which  no  act  or  sign  of  the  owner  or 
occupant  contributed,  but  that  he  entered  the 
pranises  because  he  was  led  to  believe  that 
they  were  Intended  to  be  used  by  visitors  or 
passengers;  and  that  such  use  was  not  only 
acquiesced  In  by  the  owner  or  person  In  pos- 
session and  control  of  the  premises,  but  that 
It  was  In  accordance  with  the  Intention  and 
design  with  wMch  the  way  or  place  was 
adapted  and  prepared  or  allowed  to  be  so 
used.  The  true  distinction  Is  this:  A  mere 
passive  acquiescence  by  an  owner  or  occupier 
in  a  certain  use  of  hia  land  by  others  In- 
volves no  liability;  but  if  he  directly  or  by 
Implication  induces  persons  to  enter  on  and 
pass  over  his  premises,  he  thereby  assumes 
an  obligation  that  they  are  in  a  safe  condi- 
tion, suitable  for  such  use,  and  for  a  breach 
of  this  obligation  he  is  liable  In  damages  to 
a  person  injured  thereby."  Sweeny  v.  Rail- 
road Co.,  10  Allen,  373.   The  rule  here  laid 
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down  hu  been  applied  In  nTiin«n»u  cases 
against  raUtoad  companies,  similar  to  the 
case  now  under  consideration..  See,  among 
others,  the  following:  Stewart  v.  Railway 
00^  14  Am.  ft  Bng.  B.  Cas.  679,  and  cases 
dted  In  note;  Murphy  t.  Railroad  Oa,  133 
Mass.  121;  Ballroad  Oo.  t.  Bridges  (lex. 
Snp.)  12  B.  W.  210,  89  Am.  &  Sng.  B.  Cas. 
001,  and  note;  Retan  t.  Railroad  Go.  (MldL) 
S8  N.  W.  1091,  1097.  As  was  said  hj  the 
conrt  In  Stewart  t.  Railway  Go.,  supra:  "It 
would  he  no  answer  ttx  the  defendant  to  aay: 
'I  was  not  bonnd  to  make  the  crosidng  In  ttie 
first  Instance;  nor  was  I  bonnd,  after  baT- 
tng  made  It,  forever  after  to  keep  It  In  re- 
pair. I  could  abandon  it  at  any  time;'  for 
all  this  might  be  true,  and  yet,  so  long  as  the 
defendant  was  continuing  to  bcAd  out  to  the 
public  an  Invitation  to  cross,  it  was  virtu- 
ally saying,'  This  crossing  Is  safe;*  and  It 
was  Its  duty  to  nse  care  to  make  Its  repre- 
seutatlons  good."  The  present  case  Is  dto- 
tingulshable  fftnn  that  of  Cox  v.  Railroad 
Co.,  68  Ga.  446.  That  case  was  controlled 
Iry  the  statute  of  limitations,  the  court  bold- 
Ing  that  the  action  was  barred  by  the  stat- 
ute; and  upon  Its  merits  It  differs  esseatlally 
from  this  case.  Although  the  declaration  In 
that  case  all^d  that  the  crossing  was  In  a 
dlla^dated  condltltm,  and  that  the  Injury  re- 
BUlted  team  sn(A  condition,  the  proof  failed 
to  show  dilapidation,  and  the  only  defect 
shown  was  that  fbe  bridge  was  nanower 
than  the  road  at  Ibe  cros^g,  which  fact  was 
well  known  to  the  plalntifC,  for  the  railroad 
at  that  point  passed  through  bla  own  farm, 
and  he  had  been  using  the  bridge  dally  tar 
months,  sometimes  as  much  as  20  times  a 
day.  The  conrt  hdd  that  the  railroad  com- 
pany was  not  required  by  the  statute  to 
build  and  maintain  the  brtdge,  and  was  not 
liable  for  damages  because  it  had  constructed 
a  bridge  narrower  than  the  law  required. 

2.  While  the  charge  of  the  court  as  to 
"checking  the  train"  may  not  hare  been  en- 
tirely appropriate,  yet,  as  the'  case  really 
turned  upon  the  question  whether  or  not  the 
defendant  had  negligently  permitted  the 
crossing  to  become  and  remain  unsafe  for 
want  of  repairs,  and  the  plaintiff's  evldoice 
afflrmatlvely  showed  the  existence  of  such 
negligence,  and  that  the  injury  complained  of 
resulted  therefrom,  while  the  evidence  In- 
troduced by  the  defendant  was  merely  nega- 
tive as  to  these  matters,  the  charge  In  ques- 
tion was  harmless,  and  affords  no  cause  for 
a  new  trial   Judgment  affirmed. 


(93  Ga.  <39) 

GUNN  V.  GUlf).. 
(Supreme  Court  of  Georgia.    Feb.  27,  1895.) 

RiOBT  TO  CoNTINtlANCB  —  DELAV  IN  EmPLOXIKO 

CouHSEL— Cass  Pexdixo  iis  A:«othbb  Btatb— 
Decree  Estabubhi<<o  TrrLB— FaIlcrb  to  Spbci- 

PT  Lands— SliPPLKMBNTABT  PETiTIOS. 

1.  Where  the  defendant  in  an  equitable  pe- 
tition iavolTing  various  and  complicated  mat- 
ters o.adtt  no  effort  to  employ  counsel  until  aft- 


er the  lapse  of  more  than  eight  months  from  the 
service  of  the  petition  upon  mm,  and  then  began 
negotiations  with  an  attorney  whose  business 
en^g«nent8  prevented  his  giving  immediate  at* 
tention  to  the  case,  and  had  not  fully  employed 
him  up  to  the  time  the  case  was  called  for  trial, 
there  was  .no  abuse  of  discretion  In  refusing  a 
continuance  In  order  to  allow  the  defendant ' 
to  complete  his  conti-act  with  his  attorney,  and 
make  preparation  for  the  defense;  nor  was  the 
court  bound  to  grant  a  continuance  because  the 
defendant  had  pending  for  trial  at  the  same 
time  an  impoitant  case  in  another  state,  npon 
which  trial  his  attendance  was  necessary. 

2.  Where  counsel  announced  to  the  court 
that  they  represented  the  defendant  only  for  the 
DUmoBe  of  moving  for  a  ctHitinuance  and  argu- 
ing a  demurrer  to  the  plalntUTs  petition,  and 
declined  to  have  their  names  marked  on  the 
docket  for  the  defendant,  or  to  appear  for  him 
generally,  and  were  fully  heard  upon  the  mo- 
tion to  continue  and  upon  the  demozrer,  and  no 
plea  or  answer  was  filed  for  the  defendant, 
there  was  no  error  in  refusing  to  allow  such 
connsel.  after  the  introdncti(m  of  evidence  by 
the  plaintiff,  to  a^e  the  caae^  upon  Its  merits, 
to  the  jury. 

3.  Where  a  wife  luBtitnted  an  equitable 
proceeding  against  her  husband  for  the  purpose 
of  establishing  her  title  to  various  parcels  of 
realty,  in  wfaidl  he  had  Invested  money  bdong- 
ine  to  her.  the  title,  as  to  some  of  these  parcus 
being  In  him  individually,  and,  as  to  others.  In 
him  as  trustee  for  her.  and  there  was  a  verdict 
In  her  favw  as  to  all  the  property  described  in 
her  petition  and  in  an  amendment  thereto,  and 
the  decree,  in  general  terms,  but  not  by  particu- 
lar description,  was  broad  enough  to  embrace 
other  realty  not  bo  described,  but  which.  In  an 
affidavit  filed  by  the  defendant  in  the  nature  of 
an  answer  to  the  petition,  he  admitted  to  be  her 
property,  the  wife  could  mitintaln  a  second 
equitable  petition  for  the  purpose  of  eetabUsh- 
ioe  and  I'enderlng  certain  her  risht  to  the  prop- 
erty described  in  that  affidavit,  and  not  ex- 
pressly mentioned  or  described  in  the  petition, 
or  the  verdict  rendered  thereon;  and  it  was  ger- 
mane to  the  purpose  of  the  second  petition  to  ob- 
tain an  injunction  restraining  the  nueband  from 
interfering  with  her  enjoyment  of  the  property 
she  had  recovered  in  the  first  case,  and  also  that 
to  which  the  petition  In  the  second  case  re- 
ferred. 

4.  No  substantial  error,  if  any  at  all,  was 

committed  by  the  conrt  in  admitting  evidence, 
or  in  charging  the  jury.    The  demurrer  was 
ptoperiy  overruled,  and  no  sufficient  cause  tw 
reversing  the  judgment  bdovr  appears. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Petition  by.  Hattie  A.  Ounn  against  U.  U. 
Gunn.  Judgment  for  petitions,  and  defend- 
ant brings  error.  Affirmed. 

Steed  ft  Wimbn-ly,  tot  plaintiff  in  error, 
L.  D.  Moore,  for  defendant  In  error. 

SIMMONS.  O.  J.  1.  The  plaintltrs  peti- 
tion was  filed,  and  a  copy  8wved  upon  the 
defendant,  in  July,  1S93.  Tbe  case  was  one 
involving  various  and  complicated  mattere, 
but  the  defendant  took  no  step  towards  em- 
ploying counsel  to  represent  him  nntil  April, 
1894, — shortly  before  the  trial.  He  then  com- 
menced negotiations  with  a  firm  of  attor- 
neys for  that  purpose,  but  these  negotiatloiu 
had  not  been  completed  wlien  the  case  was 
called  for  trial,  in  May,  1804.  Upon  the  first 
call  of  the  case,  at  the  trial  term,  the  attor- 
neys who  bad  been  consulted  by  Um  n- 
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quested  a  pofttponement,  and  stated  tliat  the 
terms  of  the  ccmtract  of  employment  had  not 
been  completdy  arranged;  that  the  records 
necessary  to  understand  the  case  were  xol- 
omlnous,  and  the  Cacts  complex,  aecessltat- 
los  going  Into  an  accounting  for  a  number 
of  years;  that  they  had  been  continuously 
engaged  with  other  business  since  they  had 
been  consulted  by  the  defendant,  and  they 
were  not  prepared  to  go  Into  the  trial  of 
the  case;  and  they  declined  to  allow  their 
names  marked  on  the  docket.  The  court  as- 
signed the  case  for  trial,  and  several  days 
after,  on  the  final  call,  a  member  of  the 
same  firm  of  attorneys  stated  to  the  court 
that  the  defendant  had  left  to  attend  the 
trial  of  a  case  In  Florida,  In  which  he  was  a 
party,  and  that  they  were  powerless  to  do- 
fend  him.  Oounsd  presented  an  affidavit 
of  the  defendant,  in  which  he  stated  that  hla 
presence  at  the  trial  of  the  case  in  Florida 
was  necessary;  also  that  his  presence  was 
necessary  at  the  trial  of  the  case  at  bar, 
and  that  he  had  negotiated  with  couns^  to 
prepare  Urn  a  defense  therein,  but.  owing 
to  other  engagements  of  counsel,  he  had  not 
beea  able  to  have  them  do  so;  and  he  asked 
that  the  case  should  be  postponed  untQ  he 
could  get  back  frtHn  the  hearing  in  Florida. 
The  court  then  asked  counsel  If  he  should 
mark  his  name  for  the  defendant,  to  which 
counsel  replied  that  he  would  represent  him 
to  present  said  affidavit,  and  to  make  and 
argue  a  demurrer.  No  plea  or  answer  had 
been  filed.  Under  this  state  of  facts,  the 
court  did  not  abuse  Its  discretion  In  refusing 
a  continuance.  The  defendant  knew  tor  up- 
wards of  nine  months  before  the  trial  that 
the  case  would  stand  for  trial  at  that  term, 
and  there  was  no  reason  why  he  should  not 
have  employed  conns^  long  enough  before- 
hand to  afford  them  full  opportunity  to  in- 
vestigate the  case  and  prepare  for  the  trial. 
Cotalnly  there  could  be  no  excuse  for  his 
waiting  untn  the  case  was  called  for  trial 
without  having  made  a  definite  engagement 
with  counsel  to  r^reeent  him  in  the  defense 
of  the  case.  The  fact  that  the  defendant  had 
a  case  In  another  state,  which  was  about  to 
be  tried,  was  not  a  ground  which  the  court 
wu  bound  to  recognize  as  sufficient 

2.  Oomud  demurred  to  the  petition.  The 
demurrer  was  overruled,  and  the  case  pro- 
ceeded to  trial  upon  the  merits.  The  plain- 
tiff Introduced  her  evidence,  and  closed.  No 
plea  or  answer  was  filed,  and  no  evidence  In- 
trodneed,  in  behalf  of  the  defendant.  The 
counsel  who  had  r^resented  the  defendant 
in  the  motion  to  continue  the  case,  and  In 
arguing  the  demurrer,  proposed  to  address 
the  Jury  upon  the  merits  of  the  case,  but 
the  conrt  reused  to  allow  this,  and  error 
Is  assigned  ap<m  this  ruling.  As  we  have 
se«i,  the  counsel  who  proposed  to  address 
the  Jury  In  behalf  of  the  defendant  had  de- 
clined to  have  their  names  marked  on  the 
docket  as  representing  him,  and  had  an- 
nounced to  the  conrt  that  they  would  rep- 


resent him  only  in  moving  for  a  continuance, 
and  arguing  a  demurrer  to  the  plaintiffs 
petition.  Under  this  state  of  facts,  the  court 
did  not  err  In  refusing  to  allow  them  to 
argue  the  case  to  the  Jury. 

3.  It  appears  trom  the  record  that  the 
plaintiff  and  the  defendant  were  married 
since  the  enactmwt  of  the  married  women's 
act  of  1866;  that  at  the  time  of  the  marriage 
the  wife  owned  a  large  estate,  consisting  of 
bonds,  stocks,  and  cash,  which  went  Into 
the  husband's  hands;  and  that,  with  money 
bdonglng  to  her,  he  bought  large  quantities 
of  real  estate,  taking  some  of  the  deeds 
thereto  to  himself  as  trustee,  and  others 
to  himself  Individually.  A  Judgment  was 
obtained  against  him  by  Harris,  and  an  ex- 
ecution Issued  thereunder  was  levied  upon 
some  of  this  realty.  The  wife  filed  a  claim 
to  the  property,  and  pending  the  claim  case 
she  ascertained,  for  the  first  time,  that  hra- 
hiuBband  had  caused  the  deeds  to  the  prop- 
erty to  be  made  to  himself,  as  above  stated. 
She  then  filed  an  equitable  petition  against 
Harris  and  her  husband,  setting  forth  these 
facts,  and  praying  that  the  deeds  be  cancel- 
ed, and  that  all  the  property  thus  conveyed 
to  her  husband  be  decreed  to  be  her  own. 
In  her  Individual  right  In  her  petition,  and . 
an  amendment  thereto,  she  described  par- 
ticularly certain  tracts  of  the  land  referred 
to,  and  prayed  discovery  from  her  husband 
as  to  other  tracts  purchased  wlth'h^  mon- 
ey. The  husband  filed  an  affidavit  In  the 
nature  of  an  answer,  disclosing,  in  addi- 
tion to  the  tracts  described  in  the  petition 
and  the  amendment  other  tracts  of  laud 
which  he  had  caused  to  be  conveyed  to  him- 
self as  trustee  and  as  an  individual,  and 
which  he  admitted  to  be  her  property.  The 
Jury  rendered  a  verdict  as  follows:  "We, 
the  Jury,  find  and  decree  that  the  prc^erty 
described  In  the  petition  and  amended  peti- 
tion was  purchased  with  the  funds  of  Hattie 
A.  Gunn;  and  we  find  that  the  said  U.  M. 
Gunn  shall  convey  all  of  said  property,  by 
absolute  deed,  to  the  said  Hattie  A.  Qunn, 
and  that  the  decree  of  the  court  shall  oper- 
ate as  such  conveyance,"  etc.  The  court 
thereupon  decreed  that  the  titie  to  the  sev- 
eral tracts  of  realty  described  in  the  peti- 
tion and  the  amended  petition  was  in  the 
plaintiff;  that  the  defendant  was  not  trus- 
tee, as  to  this  "or  any  other  property  which 
may  have  been  conveyed  to  him  as  such 
trustee";  and  that  "all  tiUee  taken  by  him- 
self as  trustee  for  her  be  canceled,  and  tiUe 
vested  In  her,  by  this  decree."  It  will  be 
seen  that,  while  the  verdict  embraced  only 
the  tracts  of  land  described  In  the  original 
and  amended  petition,  the  decree  embraced, 
not  only  that  property,  but  all  other  proper- 
ty which  may  have  been  conveyed  to  .the  de- 
fendant as  trustee  for  his  wife.  After  this 
decree  was  rendered  the  husband  continued 
to  assert  possession  and  control  of  that  pai't 
of  the  property  admitted  In  his  affidavit  to 
be  the  property  ot  the  wife,  which  had  not 
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been  specifically  described  in  the  petition 
and  tbe  amendment  thereto;  claimtog  that 
the  Terdlct  did  not  coTer  such  pK^erty,  and 
that,  as  to  property  not  embraced  in  the 
verdict,  the  decree  was  Inoperative.  The 
wife  then  filed  another  petition,  the  object 
of  which  waa  to  haxe  a  specific  verdict  and 
decree  as  to  that  part  of  the  prepay.  In 
this  petition  she  described  the  pn^erty  in 
question,  alleging  that  It  was  hers,  and  had 
been  bought  with  Iter  own  money;  that  her 
hustiand  stlU  claimed  possession  of  It,  and 
sought  to  exercise  control  over  it;  that  he 
Interfered  with  her  tenants,  seeking  to  eject 
them  by  dispossessory  warrants,  and  claim- 
ing ttiat  he  tiad  the  legal  title  to  the  prop- 
erty. The  petition  alleged  also  tliat,  by  rea- 
son of  his  cruel  treatment  and  threats,  she 
had  been  compelled  to  separate  from  him, 
and  had  filed  a  suit  for  divorce^  which  was 
then  pending,  but  that  he  nevertheless  forced 
himself  Into  her  hous^  and  made  threats 
against  her  person,  etc.  She  prayed  that 
the  deeds  by  which  the  property  in  ques- 
tion had  been  conveyed  to  her  husband  as 
trustee  and  as  an  Individual  be  canceled, 
and  the  title  decreed  to  be  in  her,  and  that 
an  injunction  be  granted  restraining  him 
from  Interfering  In  any  manner  with  the 
property  and  from  interfering  with  her  per- 
sonally. Under  this  state  of  facts,  we  think 
the  petition  was  maintainable,  and  that  the 
plaintiff  was  entitled  to  the  relief  sought 
therein.  The  decree  r^dered  upon  the  for- 
mer petition  embraced,  not  only  the  property 
specifically  described  In  that  petition,  but 
was  Intended  to  apply  to  all  other  property 
held  by  the  husband  which  had  been  pur- 
chased with  funds  bel<mglng  to  his  wife. 
Inasmuch,  however,  as  it  was  not  definite 
and  certain  In  Its  terms,  as  to  the  particular 
property  covered  by  this  part  of  the  de- 
cree, yre  think  It  was  proper,  In  view  of  the 
claim  set  up  by  the  defendant,  that  the 
second  petition  should  be  entertained,  for 
the  purpose  of  establishing  and  rendering 
certain  her  rights  In  the  premises.  This  pe- 
tition was  In  the  nature  of  a  supplementi^ 
bill,  in  aid  of  tbe  decree,  to  carry  It  ont  and 
give  It  a  fuller  efFect;  and,  so  far  as  the 
main  purpose  of  the  petition  was  concerned, 
it  did  not  seek  to  obtain  relief  of  a  different 
kind,  or  upon  a  different  principle,  from  that 
sought  and  granted  In  the  original  proceed- 
ing. See  Story,  Eq.  PI.  &  Prac.  {  338.  And 
we  think  It  was  germane  to  the  purpose  of 
the  second  petition  to  obtain  an  injunction 
restraining  the  husband  from  intertering 
with  the  plalntlfT's  enjoyment  of  the  prop- 
erty she  had  recovered  in  the  first  case,  and 
also  that  to  which  the  petition  In  the  second 
case  referred. 

4.  No  substantial  error,  if  any  at  all.  was 
committed  by  the  court  in  admitting  evi- 
dence, or  In  charging  the  jury.  The  demur- 
rer was  properly  overruled,  and  no  sufficient 
cause  for  reversing  the  judgment  below  ap- 
pears.  Judgment  affirmed. 


(92  Va.  1) 

WATKINS  V.  WEST  WYTHEVILLB 
LAND  &  IMPROVEMENT  CO.i 
(Supreme  Court  of  Appeals  of  Virginia.  July 
25,  1805.) 

Bale  of  Iii.Ni>— Actiok  fob  Pbice— Flea  or  Bai^ 
Off — Breach  op  Agrbbmekt — Misrepbesbkta- 

TION8— i3xPRK88IOXB  OF  OPINIOS. 

1.  One  sued  for  a  balance  due  upon  the  poi^ 
cliase  of  certain  lots  filed,  under  Code  1887,  | 
3299,  a  special  plea  ailing  that  at  the  time  of 
the  sale,  and  as  a  part  thereof,  the  plalntifl,  in 
condderation  thereof,  agreed  that  there  should 
be  built  upon  adjoining  lands  owned  by  the 
plaintiff  an  bot^  to  cost  960,000;  that  the  plain- 
tiff failed  to  carry  out  this  agreement;  and 
that  the  defendant  was  damaged  $900  by  this 
breach  of  contract  Edd,  that  said  plea  wma  ad- 
missible, nnder  the  statute. 

2.  A  statement  made  by  a  seller  of  lots, 
tliat  there  will  l>e  built  upon  adjacent  land 
owned  Iqr  the  sdler  an  hotel,  store,  factory,  and 
other  manafaetnrlng  plants;  that  Ae  same  are 
In  process  of  erection;  and  that  an  dectrlc  rail- 
way will  run  near  the  property,— are  not  such 
statements  as  will  affora  a  ground  for  damages 
in  case  the  plana  are  not  carried  out 

Appeal  from  circuit  court,  Wythe  county; 
Williams,  Judge. 

Action  by  the  West  Wythevllle  Land  & 
Improvement  Company  against  Warner  M. 
Watklns.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

J.  J.  A.  Powell  and  0.  B.  Thomas,  for 
pellant   W.  S.  Poage  and  Walker  &  Gald- 
w^  for  appellee. 

HARRISON,  J.  Tbe  West  Wytherllle 
Land  &  ImproTement  Company  sold  to  War- 
net  M.  Watklns  four  lots  t<a  the  aggr^ate 
price  of  |l,00a  Of  tliis  som,  ¥250  was  paid 
in  cash.  A  deed  was  made  to  tbe  purchaser, 
and  a  contemporaneous  deed  of  trust  "was 
executed  to  secure  $760,— the  balance  of  the 
purchase  mon^.  Payments  were  made  tm 
the  balance  thus  secured,  and  the  vendor  In- 
stituted this  action  to  recover  of  the  vendee 
$383^  with  interest;  that  being  the  bal- 
ance remaining  unpaid  npon  the  transactI<Hi. 

The  defendant  filed  three  spedal  pleas  In 
writing,  nnder  section  3299  of  tiie  Code^  al- 
leging that  the  plaintiff  r^resented  at  the 
time  of  the  sale  that  certain  valuable  Im- 
provements would  be  erected  on  the  com- 
pany's lands,  near  the  lots  bought  by  de- 
fendant, which  would  greatly  increase  tb^ 
value;  that  these  r^res^itations  were  false; 
that  the  Improvements  had  not  been  made, 
and  that  the  lots  had  cmisequently  become 
of  little  value.— worth  not  more  Uian  $26 
each,  aggregating  $100;  and  that  he  liad  suf- 
fered damage  to  the  amount  of  $900^  which 
he  claimed  as  offset  to  the  plaintiff's  claim, 
and  asked  for  Judgment  against  tlie  plaintiff 
for  $660.67,  the  tUfference  between  the  dam- 
ages claimed  and  the  balance  of  tlie  pni^ 
chase  m<mey  sued  for. 

To  the  filing  of  these  pleas  the  plaintiff 
objected,  and  the  court  sustained  tbe  objec- 

1  Reported  by  F.  S.  KlrkpatridE,  Esq.,  of  the 
Lynchburg  bar. 
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tion,  and  rejected  said  pleas.  The  court 
then  eiit«*ed  judgment  In  favor  of  the  plain- 
tiff, and  the  d^endant  obtained  a  writ  ot 
error  from  this  court. 

It  Is  insisted  that  these  pleas  were  prop- 
erty rejected,  because  the  defense  set  np  un- 
der them  was  a  purely  equitable  one,  and 
could  not  be  made  at  lav;  that  the  defend- 
ant, by  his  pleas,  songht  to  rescind  and  set 
aside  his  contract  of  purchase  and  to  rein- 
vest the  vendor  with  the  title  to  the  lots. 

We  do  not  understand  this  to  be  th«  pur- 
pose or  ^ect  of  these  pleas.  On  the  con- 
trary, they  expressly  set  out  the  value  of 
the  UttB,  In  consequence  of  the  false  repre- 
Bentatlons  complained  of,  and  only  claim 
damage  by  way  of  offset  for  the  difference. 
The  purchase  price  of  the  lots  was  $1,000. 
The  pleas  allege  that  they  are  now  worth 
f  100,  and  that  the  damage  sustained,  which 
is  filed  as  ottaet,  amounts  to  $900.  No  re- 
scission of  the  contract  of  sale  is  asked  for, 
nor  is  any  needed.  The  defendant  has  a 
deed  to  the  lots.  and.  If  he  were  to  prevail 
with  his  defoue.  he  would  only  have  to 
move  the  court,  under  the  statute  (section 
to  have  the  deed  of  trust  resting  on 
the  lots  marked  "Satisfled"  on  the  deed 
book,  and  produce  the  Judgment  In  his  favor 
as  evidence  of  Its  satisfaction. 

The  party  claiming  to  have  been  damaged 
by  fraud  and  misrepresentation  in  the  sale 
or  purchase  of  real  estate  may  elect  to  ask 
a  court  of  equity  to  rescind  the  contract,  or 
proceed  at  law  for  damages.  Under  the  re- 
jected pleas,  the  defendant  had  clearly  elect- 
ed to  keep  the  lots  and  seek  ccHnpensatlon 
for  the  damage  sustained. 

SecUon  S289  of  the  Code  Is  as  follows: 

"In  any  action  on  a  contract,  the  defend- 
ant may  file  a  plea,  alleging  any  such  fail- 
ure in  the  conslderatl(m  of  the  contract,  or 
fraud  tn  its  procurement,  or  any  such  breach 
of  any  warranty  to  blm  of  the  title  or  the 
soundness  of  personal  property,  for  the  price 
or  value  whereof  he  entered  Into  the  con- 
tract, or  any  other  matter  as  would  entitle 
him  either  to  recover  damages  at  law  from 
the  plaintiff,  or  the  pwsou  under  whom  the 
plaintiff  claims,  or  to  relief  In  equl^,  In 
whole  or  In  part,  against  the  obligation  of 
the  contract;  or.  If  the  contract  be  by  deed, 
alleging  any  such  matter  arising  under  the 
contract,  existing  before  Its  execution,  ov 
any  such  mistake  therein,  or  In  the  execu- 
tion thoreof,  or  any  such  other  matter  aa 
would  entitle  him  to  such  rdlef  In  equity; 
and  In  either  cose  alleging  tilie  amount  to 
which  he  la  entitled  by  reason  of  the  mat- 
ters contained  in  the  plea.  Bvery  such  plea 
shall  be  verified  by  affidavit'* 

The  language  of  this  statute  Is  broad  and 
comprehen^ve,  and  was  Intended  to  avoid 
a  multiplicity  of  suits,  and  give  full  oippor- 
tnnlty  for  making  defenses  at  law  under  the 
special  plea  of  set-off  provided  for  by  It. 
Before  this  statute  was  as  broad  In  Its  trams 
as  now,  Judge  Ijee,  In  commenting  upon  it. 


In  Watkins  v.  Hopkins,  13  tirat  743,  says: 
"The  diminution  in  the  value  of  the  subject 
by  reason  of  the  vendor's  shortcomings 
should,  theref<»%,  in  some  form,  be  made 
good  to  the  vendee;  and  I  can  perceive  no 
good  reason  why  compensation  should  not  be 
made  good  In  this  form  by  an  equitable  plea 
of  set-off  under  our  statute.  Indeed,  It 
seems  a  vary  appropriate  mode  by  which  the 
diminution  of  the  value  of  the  thing  pur- 
chased may  be  compensated  by  a  corre- 
sponding diminution  of  the  price  to  be  paid. 
There  is  nothing  In  the  terms  of  the  statute 
to  restrict  the  plea  of  equitable  set-off  to  con- 
tracts in  relation  to  personalty.  The  terms 
of  the  act  are  general,— *In  any  action  on  a 
contract,*— and  it  Includes  con  tracts  by  deed, 
as  well  as  contracts  by  parol;  and  there  can 
be  no  reason  for  excluding  siu  contracts  re- 
lating to  the  sale  and  purcbafie  of  real  prop- 
erty from  its  (q;>eratlon." 

In  the  case  of  Grayson  v.  Buchanan,  88 
Ya.  251,  13  S.  B.  457,  this  court  held  pleas 
under  section  8299  good  which  were  filed 
for  the  purpose  of  recovering  damages  for  a 
deficiency  In  the  quantity  of  land,  and  for 
the  loss  of  one-half  of  a  spring  which  tlie 
vendor  represented  was  on  the  land  sold. 

In  the  case  of  Mangos  v.  McClelland  (de- 
cided at  the  present  term  of  this  court)  22 
8.  £.  364,  in  which  special  pleas  filed  under 
section  3299  were  rejected,  it  appeared  that 
the  object  of  the  pleas  was,  i^ot  only  the  re- 
cov^  of  damages  tor  the  false  representa- 
ti<m  made  to  the  defmdant,  but  to  have  the 
contract  between  the  parties  rescinded,  and 
to  reinvest  the  vendor  with  the  title  to  the 
lots  which  be  had  conveyed  to  the  vendee; 
and  a  deed  was  filed  with  the  ^eas  from  the 
defendant  rectmveytng  the  several  lots  to  the 
plaintiff,  and  waiving  and  rdluquishlng  all 
claim  upon  than  on  the  part  of  the  defend- 
ant The  court  iuAA  that  the  pleas  vere  not 
available  In  such  a  case,  because  a  court  of 
law  vas  not  competent  to  do  complete  jus- 
tice between  the  parties,  and  reconrae  must 
of  necessity,  be  had  to  equity.  The  only  ob- 
ject of  tlie  pleas  In  the  case  at  bar  was  the 
recovery  of  damages  by  way  of  set-off  re- 
sulting frmn  failure  of  consideration.  In  con- 
sequence of  the  ftlse  represoitatloiui  of  the 
vendor. 

In  a  case,  therefore,  wh^re  the  equitable 
grounds  r^tiaA  on  would  require  a  resdsslon 
of  the  CMitract,  and  a  reinvestment  of  the 
vendor  with  the  Interest  alleged  to  have 
been  sdid,  a  ^ea  by  way  of  special  set-off, 
undw  section  8299,  could  not  be  relied  on; 
but  where  no  rescission  Is  asked  for,  and 
none  Is  needed,— the  only  purpose  ot  the 
plea  being  to  ascertain  the  damage  sustained 
by  reason  €i  the  default  of  the  rendor,— the 
plea  can  be  rdled  tm,  and  the  defense  made 
at  law  under  the  statute.  The  pleas  were 
therefore  Impropwly  rejected  on  the  ground 
that  the  defense  could  not  be  .made  at  law. 

Tbe  Mcond  and  third  pleas  make.  In  some- 
what dlflerait  form,  tlie  same  d^ens& 


Digitized  by  Google 


656 


BOUTHBASTBBN  RBFOBTBS.  T6L  28. 


Tbey  allege:  That  the  Inducement  to  the 
defendant  to  buy  the  lots  was  the  represen- 
tation by  the  plaintiff,  at  the  time  ot  the 
sale,  that  there  would  be  built  upon  the  com- 
pany's land,  and  near  the  lots  sold  defend- 
ant, an  hotel  to  cost  f50,000;  that  an  elec- 
tric street-car  line  would  be  built,  running 
near  said  hotel,  and  that,  on  land  adjacent 
and  near  thereto,  a  lai^e  store  foundry,  and 
other  manufacturing  plants,  wonld.be  erect- 
ed, and  were  In  process  of  erection;  and 
that  by  reason  of  said  Improvements,  and 
particularly  the  hotel,  the  lots  would  be 
very  desirable  and  Talnable.  That  these  rep- 
resentations were  relied  on  by  the  defend- 
ant, and  constituted  the  sole  inducement  to 
the  purchase. 

A  misrepresentatloD,  the  falsity  of  which 
will  afford  a  ground  of  action  for  damages, 
must  be  as  to  an  existing  fact  It  must  be 
an  affirmative  statement  or  affirmation  ot 
Bome  fact,  In  contradistinction  to  a  mere  ex- 
pression of  opinion,  which  (nrdlnarlly  is  not 
presumed  to  dec^ve  or  mislead.  This  Is  the 
general  rule  In  all  this  class  of  cases,  and 
we  are  unable  to  perceive  that  the  case  stat- 
ed In  these  two  pleas  comes  within  any  ex- 
ertion to  the  rule. 

When,  for  the  purpose  of  obtaining  a  snb- 
Bcrlptlon,  a  promise  was  made  that  a  branch 
road  would  be  built,  it  was  held  that  this 
promise  was  but  the  expression  of  an  exist- 
ing Intention,  which  was  liable  to  be  chan- 
ged, and  was  no  defense,  McAllister  v. 
Railroad,  15  Ind.  11,  cited  in  Cot^,  Stock, 
Stockh.  &  Corp.  Law,  i  138.  The  pleas  un- 
der consideration  allege  the  mere  expression 
of  an  opinion  by  the  plaintiff,  or  its  agents, 
that  the  improvements  mentioned  would  be 
built  This  Is  not  such  an  affirmative  state- 
ment or  affirmation  of  fact  as  would  make 
the  plaintiff  liable  In  damages,  and  was 
therefore  no  defense,  and  these  two  pleas 
were  properly  rejected  as  Insufficient 

The  first  plea  does  not  allege  any  fraud, 
misr^resentation,  or  other  conduct  on  the 
part  of  the  plaintiff  that  would  entitle  the 
defendant  to  the  relief  sought;  but  It  does 
allege,  substantially,  that  at  the  time  of 
making  the  writing  sued  on,  and  contempo- 
raneously with  the  contract  of  sale,  and  as 
a  part  thereof,  the  plaintiff.  In  consideration 
that  the  defendant  would  purcliase  the  lots, 
undertook,  and  then  and  there  faithfully 
promised  the  defendant,  ttmt  there  should  be 
constructed  and  built  upon  said  c<»mpany'a 
lands,  and  near  the  lots  sold,  an  hotel  to  cost 
not  less  than  ^,000;  that  the  defendant, 
relying  upon  this  promise  and  undertaking 
of  the  i^ntiff,  did  buy  the  lots,  and  »ecute 
the  writing  sued  on.  It  Is  further  alleged 
that  the  plaintiff  did  not  perform  its  prom- 
ise or  undertaking,  and  that  by  reason  of 
the  breach  he  has  suffered  damage  to  the 
amount  of  $900.  If  the  allegation  made  In 
this  plea  can  be  supported  oy  legal  proof, 
the  defendant  would  be  entitled  to  vecover, 
Vid  hence  U  muat  be  held  to  be  a  good  piea« 


and  the  defendant  be  afforded  an  opportuni- 
ty to  prove  the  case  stated  In  It  by  such  le- 
gal evidence  u  htt  may  be  able  to  iffoduce  on 
the  trial. 

For  the  reasons  stated  the  court  Is  of  opin- 
ion that  the  second  and  third  pleas  wwe 
pn^erly  rejected,  and  Is  further  of  opinion 
that  It  was  error  not  to  allow  the  first  plea 
to  be  ffied.  The  Judgment  of  the  circuit 
court  must  therefore  be  reversed  and  set 
aside,  and  this  case  remanded  for  a  new  trial 
to  be  had  berrin  In  accordance  with  the 
views  expressed  in  thto  opinion. 

aiya.«g) 

NOBiB^LK  &  W.  B.  CO.  v.  UILI^S  «t  bLi 
(Supreme  Court  of  Appeals  of  Yit^ila.  Inly 
11. 1890.) 

COHTKAOT  rOB  RaTI.ROAS  WoRK— CJOKOLCSIVBIIBBS 

OF  Ekoinbbr's  Estimatb— Fracd  and  Mistakb 
— Fkior  Dboibion  OS  Appeal — Eftbct, 

1.  A  contract  for  the  occavation  of  a  rail- 
n»d  tunnel  movided  that  the  c<mipensation 
should  he  $1.76  pa  cubic  yard,  unless  a  coal 

vein  runninx  through  the  tunnel  was.  In  any 
■ectionB  of  the  tunnel,  less  than  four  feet  wide. 
In  wtiich  case  the  compenBstion  should  be  $3jS0 
for  excavation  of  such  sectitHis;  and  it  ahK>  pro- 
vided that  payments  should  be  made  monthly  on 
estimates  of  tlie  company's  engineer,  whose  de- 
cisioD  should  be  final.  Bdd,  that  the  mistake 
of  the  engineer  in  allowing  only  $1.75  per  cubic 
yard  of  excavation  in  sections  where  the  v^n 
of  coal  entirely  disappeared,  was  such  a  viola- 
tion of  the  contract  as  to  amount  to  a  fraud, 
and  that  consequently  his  finding  and  estimate 
not  conclaslve. 

2.  A  decision  on  appeal  Is  oondusive  upon 
any  subsequent  appeal  in  the  same  cause, 

Buchanan,  J.,  dissenting. 

Brror  to  circuit  court,  Boanoke  county;  Do- 
pny,  Judge. 

,  Action  Mills  &  B'alrftix  against  the  Nor- 
folk &  Western  Ballroad  Company.  Judg^ 
ment  for  ^Intlffs,  and  defendant  brIfigB 
error.  Affirmed. 

Watts,  Bobertson  &  Bobotscm,  for  plain- 
tiff In  errm:.  Fenn  &  Cocke  and  Bppa  Hon- 
ton,  Ji^  tor  defendants  In  ezror. 

GABDWBUCi,  T.  This  case  is  the  sequel 
to  the  case  of  Mills  t.  Ballroad  Co..  90  Va. 
623,  19  S.  B.  171,  and  grows  out  of  a  can- 
tract  under  seal  between  Mills  ft  Fairfax 
and  ttie  Nmfolk  ft  Western  Ballroad  Com- 
pany, dated  the  Ist  day  ot  February,  18H7, 
whereby  Mllla  &  Fairfax  agreed  vrtth  the 
railroad  company  to  build  a  specified  portbm 
of  the  BIkhom  branch  of  the  Flat  Top  ex- 
tenslon  of  the  omipany's  line  of  railroad.  In- 
cluding the  tunnel  to  be  excavated  to  a  fin- 
ished section  In  a  rectangular  shape  16  feet 
wide  and  19  feet  high  above  mibgrade, 
through  the  Flat  Top  mountain  on  the  No. 
3  coal  bed.  The  contract  Is  Tolumlnous,  but 
the  whole  controversy  depends  upon  tbe 
price  to  be  paid  toe  the  excavation  ot  cotain 
sectlws  of  the  tunnel,  HeniT  Fairfax,  one 
of  the  contractors,  who  did  the  work,  and 


1  Reported  by  F.  S.  Kirkpatri<&,  Emit  of  tlw 
I^ucbbttCg  bat. 
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for  wten  benefit  tlie  snit  Is  bnmgbt,  main- 
taining that  he  la  entitled  to  fSLtSO  per  cnblc 
yard  Instead  ct  fl.75,  the  amount  allowed 
him.  The  Mlowlng  proTisiona  In  the  con- 
tract bear  directly  on  this  subject:  '*P(V 
Flat  Top  Tonnel  raxaTatlon,  coal  at  8S  cents 
per  ton  «f  2,240  lbs;  tct  Flat  Top  Tonne! 
cxcaTsUim,  mck  and  other  material,  at  91.75 
per  cubic  yard,  ^e  nlnetemi  (19)  fert  (tf 
height  ct  the  section  [<tf  the  timnelj  will  be 
made  up  In  Its  lower  half,  partly  of  No.  3 
coal  bed,  and  In  Its  uppw  half  of  the  over- 
lying slates,  flre  clay,  and  sand8tott&  •  *  • 
If  the  coal  bed  should  become  ci  a  less 
thickneoB  than  fomr  fee^  exdnslTe  of  the 
slates  and  coal  not  usnaUy  mined  In  run 
of  mine  coal  In  adjoining  colUeries,  this  will 
entitle  the  ooutxactor  to  a  price  of  three  and 
one-half  ClSJSOii  dollars  per  cubic  yard  for  the 
entire  section  of  the  tunnel.  Instead  of  the 
prices  for  coal  and  other  ^cavatlnk  men- 
tioned herein." 

The  contract  also  contains  thrae  proTlsions: 
"(3)  Payment  Ib  to  be  made  by  the  party  of 
the  second  port  for  work  done  and  materials 
furnished  under  this  contract,  on  or  about  the 
fifteentb  day  of  each,  month,  upon  proper  esti- 
mates, rendered  on  the  last  day  of  the  preced- 
ing month,  for  the  work,  done  and  materials 
furnished  during  the  preceding  month,  to  the 
extent  of  and  not  beyond  86  per  cent,  of  the 
amount  of  such  estimates;  and  such  month- 
ly estimate,  to  be  TSlld,  must  be  accompa- 
nied by  tbe  certificate  of  the  engineer  of  the 
company  approving  the  same  and  declaring 
that  the  work  done  and  materials  furnished 
as  tberein  stated  are  according  to  this  con- 
tract, and  that  the  charges  for  the  same  are 
according  to  this  contract;  and  without  such 
certificate  no  ratlmate  shall  be  valid,  and 
DO  paymoit  can  be  demanded;  and,  in  all 
questions  connected  with  such  estimates  and 
.be  amounts  payable  thereby  and  thereun- 
der, the  dedslcm  of  tbe  said  engineer  shall  be 
Anal  and  conclusive  on  all  parties;  and  tbe 
balance  thereof,  or  the  15  per  cent,  remain- 
ing on  such  estimates,  shall  not  be  payable 
until  the  whole  work  to  be  done  under  this 
contract  has  been  fully  completed,  but  shall 
be  kept  as  part  of  tbe  security  for  the  per^ 
formance  of  this  contract,  on  the  part  of  the 
parties  of  tbe  first  part" 

XV.  "When  the  engineer  in  charge  has  fur- 
nished bis  certificate  that  all  tbe  work  em- 
braced in  this  contract  has  been  completed 
agreeably  to  the  speciflcatlcHiB,  and  in  accord- 
ancewlth  the  directions  and  to  the  satisfaction 
nnd  acceptance  of  the  said  engineer,  there  shall 
be  a  final  estimate  made  of  the  quality,  char- 
acter, and  value  of  said  work,  according  to  tbe 
terms  of  tbis  agreement,  when  the  balance 
appearing  due  to  the  said  parties  of  tbe  first 
inrt,  according  to  the  certificate  of  said  en- 
gineer, sbaU  be  paid  to  them,  within  thirty 
days  thereafter,  upon  their  giving  a  release 
under  seal  to  the  party  of  the  seccmd  part 
from  all  claims  or  demands  whatsoever 
growing  In  ^ny.  manner  oat  of  this  agree- 


ment, and  upon  "Oislr  iHrocnrtng  and  deliver^ 
Ing  to  the  part7  of  the  second  part  full  re- 
lease^ In .  pnqper  form  and  duly  executed, 
from  mechanics  and  material  men.  of  all 
liens,  clslm^  snd  demands  for  material  fur- 
nished and  prOTlded,  ai^  work  and  labor 
done  and  performed  upon  or  about  tbe  -work 
herein  contracted  for  under  this  contract" 

An  wodc  under  tbe  contract  having  been 
completed  by  Hcsuy  Vaixtax,  to  whmn  Mills 
had  assigned  all  interest  ther^,  and  Fair- 
fax refusing  to  accept  payment  according 
to  the  final  estimate  made  out  and  certified 
to  by  the  engineer,  under  the  fourth  danse' 
ol  the  contract^  an  action  of  covenant  was 
instituted  In  the  court  below  to  recovo:  the 
ID  per  cent  reserved  under  section  3  of  the 
contract,  and  the  difForence  between  $1.75 
per  cuUc  yard  and  9S.S0  fOr  a  section  of 
1,200  lineal  feet,  eanal  to  18,200  cubic  yards, 
of  the  tunnel,  fma  wbicb  tbe  coal  v^  en- 
tirely, disappeared. 

The  allegations  contained  in  tbe  three 
counts  In  the  declaration  filed  may  be  brief- 
ly stated  as.  foUows:  First  That  tiie  work 
upon  the  tunnel  was  completed  by  plaintiffs 
on  July  8,  1S8S  (the  stipi^tion  in  the  con- 
tract requiring  Its  completicm  by  August  1, 
18OT,  having,  during  tbe  progress  of  tbe 
work,  and  for  a  valuaUe  cra^deraticm,  been 
waived  by  tbe  defendant  company),  in  tbe 
m(wt  workmanlike  and  substantial  manner, 
and  to  tbe  8atl^cti<m  and  acceptance  of  tbe 
engineer  ot  the  defendant  company,  and  In 
accordance  with  the  stipulations,  etc.,  in  tbe 
contract;  tbat  the  defendant  did  not  carry 
out  or  comidy  with  the  stipulations,  etc,  of 
the  contract.  In  this:  that  it  bad  not  paid 
the  plaintUTs  V3.50  per  cubic  yard  tor  1,200 
lineal  feet  of  the  tunnel,  making  13,200  cubic 
yards,  for  which  plaintiffs  were  entitled  to 
recdve  93.50  per  cut>lc  yard,  but  paid  plain- 
tiffs only  (1.75  per  cubic  yard  for  the  13,200 
cubic  yards;  tlut  tbe  coal  bed  did  not  only 
become  of  a  less  thickness  than  four  feet, 
exclusive  of  slate,  etc.,  but  disappeared  en- 
tirely from  tbe  tunnel  for  1,200  lineal  feet 
at  11  cubic  yards  per  running  foot— making 
13,200  cubic  yards,— and  for  which  plaintiffs 
are  entltied  to  compensation  at  the  rate  of 
$3.50  per  cubic  yard,  according  to  contract 
etc.;  tbat  the  defendant  company  did,  by  its 
engineer,  on  the  8tb  ot  July,  1888,  make  a 
so-called  final  estimate  of  said  work,  but  the 
alleged  final  estimate  Is  not  according  to  the 
price  fixed  for  tbe  section  of  the  tunnel  In 
which  tbe  coal  bed  "No.  3"  became  of  less 
thickness  than  four  feet  etc.;  tbat,  after 
the  completion  of  the  work  on  the  tunnel 
and  the  acceptance  thereof  by  the  engineer, 
the  defendant  company  baa  failed  to  pay 
the  plaintiff  the  15  per  cent  retained  by  tbe 
defendant  and  remaining  due  to  plaintiff,  ac- 
cording to  tbe  tenor  and  effect  of  the  con- 
tract, etc.,  although  plaintiffs  were  then,  and 
have  ever  elnee  been,  ready  and  willing,  up- 
on the  performance  by  the  defendant  of  the 
covenants  and  agreements  of  tbe  contract 
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on  Its  part  ^tb  the  plaJntiffB.  to  give  a  re- 
lease  under  seal  to  the  defendant,  and  to 
proTide  and  deliver  to  defendant  a  full  re- 
lease, in  proger  form  and  duly  executed, 
from  mechanics,  etc.,  as  provided  for  In  the 
ctmthict;  and  that  both  the  monthly  and 
final  estimates  made  by  the  engineer  were 
not  made  acceding  to  the  terms  of  the  con- 
tract, but  were  made  In  open  and  direct  rio- 
lattoa  of  the  terms  and  intendment  of  the 
agreement  under  seal  between  the  imrtles, 
in  this:  tliat,  by  the  estimates  of  the  engi- 
neer, the  price  of  $3.50  per  cubic  yard,  fixed 
by  the  contract  or  agreement  for  the  section 
of  the  tunnel  In  which  the  ooai  bed  "No.  3" 
became  of  less  thickness  than  four  feet  (and, 
In  fact,  wholly  disappeared  from  the  tunnel) 
was  altered  by  the  wgineer,  and  put  at 
fl.75  per  cubic  yard,  and  that.  In  so  doing, 
the  engineer  made  a  mistake  so  gross  as  to 
amount  to  a  fraud  upon  the  plaintiffs,  de- 
priving them  of  the  sum  of  $23,100,  to  which 
they  are  entitled  under  the  contract 

Second.  The  second  count  is  like  the  first,  ex- 
cept that.  In  charging  that  the  estimates  and 
certificate  of  the  Miglne^  were  a  mistake  so 
gross  as  to  amount  to  a  fraud,  it  alleges  that 
"the  engineer,  at  the  time  the  said  certificate 
and  estimates  were  made,  knew  that  the 
said  'No.  3'  coal  bed  not  only  became  of  less 
thickness  than  four  feet,  as  aforesaid,  but 
entirely  disappeared  from  the  tunnel,  which 
said  conduct  on  the  part  of  the  engineer  Is  a 
fraud  upon  the  rights  of  the  said  plaintiffs." 

The  third  count  need  not  be  noticed,  as 
it  was  not  relied  on,  and  may  be  consid- 
ered as  out  of  the  case.  The  defendant  rail- 
road company  demurred  to  this  declaration, 
and  to  each  count  thereof,  "the  demurrer  be- 
ing not  to  its  form,  but  to  Its  substance,  and 
going  to  the  merits  of  the  case,"-4n  which 
demurrer  plaintiffs  Joined;  whereupon  the 
circuit  court,  on  September  3,  1882,  sustained 
the  demurrer;  and  to  this  Judgment  a'  writ 
of  error  was  awarded  the  plaintiffs  by  this 
court  Upon  a  hearing  of  the  cause  by  this 
court,  the  judgment  of  the  circuit  court  was 
reversed,  and  the  cause  remanded  for  a  trial 
on  the  merits  of  the  case  (90  Va.  523.  19  8. 
E.  171,  supra),  which  trial  was  had  at  the  Sep- 
tember term  of  the  circuit  court,  1894,  and  a 
verdict  rendered  by  the  jury  in  favor  of  the 
plaintiffs  for  the  sum  of  $20,512.44,  with  in- 
terest from  July  8, 1888.  till  paid,  and  judg- 
ment entered  by  the  court  accordingly.  To 
this  Judgment  a  writ  of  error  was  awarded 
the  defendant  company  by  this  court,  and 
the  case  Is  now  here  for  the  second  time. 

We  will  first  consider  the  effect  of  the  de- 
cision of  this  court  on  the  former  appeal. 
This  court  in  disposing,  on  the  former  ap- 
peal, of  the  demurrer  to  the  declaration,— 
that  is.  in  determining  whether  or  not  the 
facts  alleged  In  the  declaration,  or  in  either 
count  thereof,  are  sufflctent  to  give  plain- 
tiffs a  good  cause  of  action,— must  of  neces- 
sity tiave  construed  the  contract  upon  which 
the  action  is  brought  It  Is  true  that.  In  or- 


der that  the  opinion  of  the  court  may  be 
contidered  as  settling  a  question,  H  must 
appear  that  there  was  "an  application  of  the 
Judicial  mind  to  the  precise  question  neces- 
sary to  be  determined  to  fix  the  rights  of 
the  parties,"  etc.  Carroll  t.  Carroli,  16  How. 
275;  23  Am.  &  Eng.  Enc.  Law,  p.  20.  and 
authorities  cited  In  note.  But  we  have  <Hily 
to  examine  the  opinion  of  the  court  (90  Va. 
&27. 19  S.  E.  171)  to  find  that  there  was  "an 
application  of  the  Judicial  mind  to  the  pre- 
cise question  necessary  to  be  detmnlned  to 
fix  the  rights  ot  the  parties,"  etc.,  vis.  what 
Is  the  true  meaning  of  that  clause  in  the  con- 
tract which  says:  "It  the  coal  bed  should 
become  of  less  thickness  than  four  feet 
clusive  ai  the  slates  and  coal  not  usually 
mined  In  run  of  mine  coal  In  adjoining  col- 
lieries, this  will  entitle  the  contractor  to  threo 
and  one-half  ($3.50)  dollars  per  cubic  yard 
for  the  entire  section  of  the  tunnel,  instead 
of  the  prices  for  coal  and  other  excavation 
mentioned  herein."  And  we  also  find  that 
this  court  then  construed  this  clause  to  mean 
that  If  the  coal  bed  became  of  less  thickness 
than  four  feet,  exclusive  of  slates,  etc.,  or. 
In  fact  entirely  disappeared  from  tbe  tunnel 
for  a  distance  of  1,200  lineal  feet  equal  to 
13,200  cubic  yards,  as  alleged  In  the  declara- 
tion, or  for  any  distance,  then  the  plaintiff;; 
should  recover  of  the  defendant  the  differ- 
ence between  $1.75  per  cubic  yard,  and  $3..'t'i 
per  cubic  yard  for  those  sections  of  the  tun- 
nel In  which  the  coal  v^  became  of  lesii 
tlilckncss  than  four  feet  etc.,  or  from  whlcli 
the  coal  vein  entirely  disappeared.  We  fur- 
ther find  that  this  decision  of  the  court  also 
determined  (using  substantially  the  language 
of  the  opinion)  that  if  the  engineer  In  charge 
of  this  work,  notwithstanding  the  clear  and 
explicit  provision  In  the  contract  and  the 
acknowledged  disappearance  of  the  coal  vein 
from  the  course  of  the  tunnel,  and  notwith- 
standing tiiat  the  work  had  been  completed 
by  plaintiffs  agreeably  to  the  specifications, 
and  In  accordance  with  his  directions  and  to 
his  satisfaction  and  acceptance,  yet  certifies, 
on  the  8th  of  July,  1888.  that  the  plaintiffs 
are  entitled  to  only  $1.75  per  cubic  yard  in- 
stead of  $3.50  per  cubic  yard,  for  that  section 
of  the  tunnel  from  which  the  coal  vein  en- 
tirely disappeared,  this  conduct  on  the  part 
of  the  engineer  was  either  a  fraud  or  a  mis- 
take so  gross  as  to  amount  to  a  fraud  uimu 
plaintiffs'  rights,  and  in  either  event  plain- 
tiffs were  entitled  to  recover.  It  furthermore 
decides  and  determines  that  If  the  estimates 
made  out  by  the  engineer  are  not  correct  be- 
cause fraudulent,  or  because  not  within  the 
terms  of  the  contract,  the  tender  of  the  re- 
lease or  releases  provided  tor  in  the  fourth 
clause  of  the  contract  was  not  necessary  be- 
fore plaintiffs  could  maintain  their  action  for 
the  amount  due  by  defendant  on  the  tunnel 
work  or  the  15  per  cent  reserved  till  the 
work  was  completed. 

We  are  of  oplnlcm  that  the  construction 
placed  upon  the  cmtract  between  the  par- 
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ties  OQ  the  fonner  appeal  la  oHTect;  that  the 
court  rlghtlf  decided  the  matters  stated,  and 
that  they  were  "necessary  to  be  determined 
to  fix  the  lights  of  the  parties,"  etc.  That  con- 
struction of  the  contract,  together  with  the 
court's  ruling  on  the  points  stated,  became 
the  law  of  this  case,  and  It  Is  a  well-settled 
rate  of  this  court  that  a  question  which  has 
been  decided  upon  the  first  appeal  in  any 
cause  cannot  be  reviewed  or  rerersed  upon 
any  subsequent  appeal  In  the  same  cause. 
Holleran  t.  Melsel  (recently  decided  by  this 
court  at  Richmond)  21  8.  B.  668,  and  fbe  au- 
thorities cited. 

This  court  having  overruled  the  defendant's 
demarrer,  the  case  was  remanded  to  the 
circuit  court  for  the  plaintiffs  to  maintain  the 
all^atlons  in  their  declaration  by  proof;  and 
,  all  qaestiona  of  fact  were  to  be  determined 
by  the  Jury  under  proper  Instructions  to  be 
given  by  the  court  to  guide  them  In  reaching 
their  conclurions. 

The  real  controversy  in  this  case  may  be 
briefly  stated  thus:  It  is  contended  on  be- 
half of  plaintiff  in  error  that  the  true  meaning 
of  the  contract  between  the  parties  is,  wheth- 
er the  coal  vein  remained  In  the  rectangle  of 
the  tunnel,  as  set  forth  In  the  speclflcationd, 
or  not.  If  the  vein  or  bed  of  coal  did  not  be- 
come of  less  thickness  than  four  feet,  excln- 
sive  of  slate,  etc.,  and  defendants  In  error 
were  able  to  follow  it  and  make  use  of  it  in 
driving  the  "heading  of  the  tunnel,"  the  con- 
tract provided  that  they  were  to  receive  $1.75 
per  cubic  yard  only  for  excavating  the  ma- 
terial from  the  section  of  the  tunnel  from 
which  the  coal  vein  entirely  disappeared,  and 
not  $3.60;  second,  that,  by  acquiescing  In  cer- 
tain changes  In  the  mode  of  doing  the  work 
under  the  contract,  defendants  in  error  had 
waived  their  right  to  claim  the  higher  price 
for  excavating  the  matnlal  from  the  section 
of  the  tunnel  from  which  the  coal  vein  dis- 
appeared entirely,  If  they  ever  had  that  right; 
third,  that,  by  accepting  and  receipting  for 
the  monthly  estimates  certified  by  the  rail- 
road company's  engineer,  defendants  in  er- 
ror  waived  theh*  right  to  recover  the  higher 
price  specified  in  the  contract  for  excavating 
the  material  in  the  section  of  the  tunnel  from 
which  the  coal  vein  entirely  disappeared; 
and  fourth,  that  defendants  In  error  could  not 
recover  In  this  action,  because  th^  had  not 
tendered  to  the  plaintiff  In  error  the  release 
or  releases  provided  for  In  the  fourth  seo- 
tion  of  the  contract 

On  the  other  hand.  It  Is  contoided  by  the 
defendants  la  error  that  the  true  meaning  of 
the  contract  is  that,  the  coal  vein  having 
disappeared  entirely  from  the  rectangle  of 
the  tunnel  for  1,200  lineal  feet,  equal  to  13,- 
200  cubic  yards,  they  were  entitled  to  receive 
$3..^  per  cubic  yard  for  excavating  this  section 
of  the  tunnel,  instead  of  the  $1.75  paid  them. 

Second,  that  there  had  been  no  modifica- 
tion of  the  contract,  or  change  in  the  mode 
of  doing  the  work  In  the  tunnel,  acquiesced 
in  by  the  defendants  In  error,  which  de- 
prived them  of  the  higher  price  apedfled  In 
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the  contract  for  excavating  the  material 
from  that  portion  of  the  tunnel  from  which . 
the  coal  vein  entirely  disappeared. 

Third,  that,  in  accepting  and  receipting  for 
the  monthly  estimates  certified  by  the  engi- 
neer, defendants  in  error  did  not  waive  their 
right  to  recover  the  difference  between  $1.76 
per  cubic  yard  for  the  13,200  cubic  yards  of 
material,  exclusive  of  slates,  etc,  excavated 
from  the  section  of  the  tunnel  from  which  the 
coal  vein  entirely  disappeared,  and  $3.50,  as 
the  engineer,  in  certifying  said  monthly  esti- 
mates, was  guilty  of  a  fraud,  or  a  mistake 
so  gross  as  to  amount  to  a  fraud,  upon  the 
rights  of  defendants  in  error,  and  that  they 
had  received  these  monthly  payments  under 
protest,  relying  upon  rec^vlng  the  true 
amount  dne  them  under  the  final  estimate  to 
be  made,  as  provided  In  the  fourth  clause  of 
the  contract. 

Fourth,  that  they  are  not  estopped  from 
bringing  this  suit  on  the  ground  that  they 
have  failed  to  tender  to  plaintiff  In  errw 
the  release  or  releases  provided  for  In  the 
fourth  clause  of  the  contract,  because  the 
engineer.  In  citifying  the  monthly  estimates 
and  the  final  estimate  of  the  work  done  in  the 
tunnel,  was  guilty  of  a  fraud,  or  of  a  mistake 
BO  gross  as  to  amount  to  a  fraud,  upon  the 
rights  of  the  defmdants  in  error;  and,  fifth, 
that,  all  claims  for  labor  or  material  having 
been  paid  by  contractors,  and  the  time  with- 
in which  labors  and  material  men  could  ac- 
quire a  lien  under  the  statute  having  exi 
pired.  It  was  unnecessary  for  defendants  In 
error  to  tender  releases,  under  the  fourth 
clause  of  the  contract,  before  instituUiig  this 
suit 

The  decision  of  this  court  on  the  former 
appeal,  as  we  have  already  seen,  settled  all 
controversy  over  the  construction  of  the  con- 
tract in  favor  of  the  contention  of  the  de- 
fendants In  error;  and,  to  determine  wheth- 
er they  were  enUUed  to  recover  the  differ- 
ence between  $1.75  per  cubic  yard  and  $3.50 
per  cubic  yard  of  material  excavated  from 
the  section  of  the  tnnnel  from  which  the  coal 
vein  entirely  disappeared,  it  was  only  neces- 
sary for  defendants  in  error  to  show  by 
proof,  at  the  trial  before  the  jury,  that  the 
coal  vein  did  dip  out  of  or  entirely  disap- 
pear from  the  rectangle  of  the  tunnel  for 
1,200  lineal  feet  equal  to  1S,200  cubic  yards, 
as  alleged  In  the  declaration.  Upon  proof 
of  these  facts,  the  burden  was  shifted  from 
the  defendants  In  error  to  the  plaintiff  in  er> 
tor,  and  the  defendants  In  error  were  entlUed 
to  the  verdict,  under  the  law  as  established 
by  this  court,  unless  the  plaintiff  in  wror 
could  make  good  the  one  or  the  other  of 
the  several  grounds  of  def«ise  heretofore 
enumerated.  This  was  the  crucial  test  as 
to  the  right  of  the  defendants  In  error  to  a 
verdict'  by  tlie  jury;  for,  as  we  have  seen, 
this  court  on  the  first  appeal,  construed  the 
contract  according  to  the  contention  of  de- 
fendants In  error,  and  also  decided  that  If 
It  was  shown  by  proof  that  the  coal  vein 
did  entirely  disappear  from  the  section  in 
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tbe  rectangle  of  tbe  tnimel,  aa  aU^^ed  Is  the 
declaration,  and  the  engineer,  in  face  of  this 
fact,  made  and  certified  estimates  of  the 
work  only  allowing  defendants  In  error  the 
price  flxed  by  the  contract  for  the  work  es- 
timated In  that  part  of  the  tunnel  aa  though 
the  coal  rein  contlnned  therein,  and  not  of 
less  thickness  than  fonr  feet,  excluslre  of 
slates,  etc.,  this  was  a  fraud  on  the  part  of 
the  engineer,  or  a  mistake  so  gross  as  to 
amoont  to  a  fraud,  upon  the  rights  of  the 
defendants  In  arw,  and  that  they  were  en- 
titled to  recoTW;  and,  further,  tliat  If  this 
should  be  shown  by  the  evidence  to  be  the 
case.  It  was  not  necessary,  before  bringing 
their  anlt,  for  defendants  in  error  to  tender 
to  plaintiff  in  wror  tbe  release  -or  releases 
proTlded  fbr  In  section  4  of  the  contract 
The  inqniry,  therefore,  to  be  made  her^  la 
whether  or  not  the  matters  to  be  determined 
by  the  ivry  have,  under  the  Instructions  given 
by  the  court  below,  been  f&irly  and  rightly 
submitted  to  them. 

Exception  Is  taken  to  the  ruling  of  the 
trial  court  in  refusing  seven  InstructlonB  ask- 
ed for  on  behalf  of  plaintiff  in  error.  The 
first  three  were  properly  rejected,  because 
plainly  misleading  and  inapplicable.  They 
were  predicated  upon  the  erroneous  assump- 
tion that  a  .willingness  <m.  the  inrt  of  the 
Tallroad  company  to  pay  to  Fairfax  tbe 
aauyaot  staown  to  be  due  m  the  final  es- 
timate ctftified  1^  the  oiglneer  was  the 
equivalent  of  a  lawful  tender  of  the  amount, 
followed  by  bringing  the  money  into  court 
to  make  the  tender  good,  while  In  i>oInt  of 
ISact  no  such  tendw  was  ever  made. 

Instruction  No.  4  was  properly  refused, 
because  misleading,  and  well  calculated  to 
conv^  to  the  minds  of  the  juiy  the  idea 
that  they  oonld  not  find  for  .the  plaintiffs 
unless  the  evidence  was  sufficient  to  es- 
tablish Intentional— that  is*  willful^fraad, 
<x  actual  fnmd.  and  this  was  not  m  ac> 
oord  with  the  dedslon  of  this  court  <m  the 
fknmer  appeal,  la  the  (qpinion  of  the  court 
afta-  qnoUng  from  the  case  of  Oondm  v. 
Ballioad  Co..  14  Orat  802,  aa  anthorlty  toe 
his  coDclusion,  Fauntieroy.  J.,  says;  .**But, 
even  though  no  frand,  mistake,  or  mlsccm- 
dnct  is  alleged  In  the  declaration,  stni  It 
la  alleged  that  tbe  estimate  and  cerUflcate 
of  the  engines  are  not  within  the  tmns 
of  the  snbndsdon,  hat  are  in  Tiolatim  of 
thB  nnttact,  and  are  tor  that  reason  void 
and  InconeluslTek  The  declaration  alleges 
that  the  ccKitraiA  fixed  the  compensatlcai  of 
the  plalntlflCB,  under  tbe  circumstances  ad- 
mitted, at  ^SJM)  per  cubic  yard,  and  that  the 
estimate  of  the  raglneer  flxed  the  compensa- 
tion at  ILTB  per  cubic  yard.  If  this  be  true, 
the  engineer  has  nceeded  his  autliorl^,  ana 
abrogated  the  craitract  between  the  pardea." 
This,  to  onr  mind,  fairly  states  the  law,  and 
negatives  the  idea  that  It  is  neceaaary  to  in- 
cnlpate  the  oiglneer  In  intoitional,  willful 
fraud  in  order  to  warrant  the  Jnty  In  finding 
that  the  estlmatea  certified  to  by  him  were 
not  conclusive  of  the  rights  of  the  plaintiffs 


to  recover  In  this  euit  When  the  engineer's 
estimates  are  fairly  made,  in  accordance 
with  the  manner  pointed  out  in  the  contract, 
they  are  binding;  and,  when  not  fairly 
made,  they  are  not  IrtndUig*  M<»s^  Arb.  38; 
and  cases  cited. 

Xnstmctlra  Na  S  was  ^ven  by  Uie  court 
as  asked  for  by  the  defendant,  except  that 
the  court  adopted  It  as  its  own  Instruction 
No.  8,  which  In  no  way  prejudiced  the  de- 
fendant 

So  far  as  ^oper  to  have  been  given,  in- 
strucdMi  No.  6  Is  covered  by  the  InstmetUois 
given  by  the  court 

The  seventh  and  last  instruction  asked  for 
by  the  defmdant  Is  oivered  l^'  No.  8  glvea 
by  the  court,  with  an  obvion^  prefer  addi- 
tion thweto. 

Tbe  10  Instructions  given  by  the  court  In 
lieu  of  those  asked  for  by  both  parties  are 
as  follows: 

"No.  1.  The  court  instructs  the  Jury  that, 
if  they  believe  from  the  evidence  that  Fair- 
fax received  from  the  railroad  company  com- 
pensation for  the  materials  moved  from  the 
tunnel  at  the  rate  of  f  per  cubic  yard 
for  that  portion  in  dispute,  and  that  he  re- 
lied on  bis  ability  to  adjust  the  matter  sat- 
isfiwtorlly  with  said  company,  and  that,  un- 
der all  the  drcumstanoes,  he  had  the  rlg^t 
reasonably,  to  so  r^,  from  bis  convosation 
with  Paddock  and  other  trfficera  of  the  cmn- 
pany,  thai  the  acceptance  of  such  payment 
at  n.76  Is  not  to  be  taken  as  a  waiver  of  hla 
rights  under  the  contract,  or  aa  actiulesdng 
In  the  oonstmetton  placed  upon  the  contract 
by  the  defendant  The  Jury  must  determine 
from  all  the  fiicts  and  drcumstanqes  of  this 
case  whether  the  plaintiff  has,  by  bis  con- 
duct, waived  any  of  bis  rights  under  said 
contract,  or  has  acquiesced  In  the  construc- 
tion placed  on  tbe  contract  by  the  defendant" 

*^o.  2.  The  court  Instructs  the  jury  that 
1^  the  terms  of  the  written  contract  sued  up- 
on, which  are  aa  feUowa:  If  the  coal  vein 
should  become  of  a  lees  thickness  than  foor 
feet,  exclusive  of  slates  and  coal  not  usually 
mined  in  run  ol  mine  coal  In  adjoining  col' 
lieries,  this  will  entttle  tiie  contractw  to  the 
price  of  93.50  per  cuMe  yard  tor  the  mOre 
section  of  tbe  tunnel  instead  of  the  prioe  of 
$1.75  per  cubic  yard,*— tlie  parties  bad  rtler- 
ence  to  the  rectangle,  as  shown  on  the  blue 
print,  nineteen  feet  high,  above  subgrade, 
which  hiay  bare  been  flxed  at  a  point  not 
exceeding  two  feet  below  the  bottom  of  the 
No.  3  coal  bed,  as  <4p«ied  at  each  portal;  and 
if  the  Jury  believe  from  the  evidence  that  the 
said  coal  vein  became  of  less  thickness  than 
four  feet  In  said  rectangle,  then  the  plaintiff 
Is  «itltled  to  the  price  of  f3.S0  ptf  cubic  yard 
for  the  evace  in  ^Ich  It  was  less  than  fonr 
feet  thick,  nnleas  the  Jury  brieve  that  tbe 
parties  placed  a  different  cmstruetlm  upon 
said  contract,  or  changed  said  contract  by 
agreement  And  the  court  further  Instructs 
the  jury  Ihflt,  thou^  they  may  believe  from 
the  evidence  that  when  it  became  apparent 
ttiat  the  coal  vein  disappeared  from  said  rect- 
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angle  by  a  dip  or  deflectl<m  in  the  rein,  fliat 
the  plaintiff  assented  to  a  change  in  the  mode 
of  doing  the  wwk  contemplated,  by  agreeing 
to  excavate  the  coal  bed  in  its  entire  lengtli, 
to  the  western  portal,  before  taking  down  the 
top  of  the  tonnel,  and  that;  when  said  agree- 
ment was  made  for  the  change  in  the  mode 
of  the  w^k,  if  nothing  was  said  in  reference 
to  the  price  of  the  work  to  be  done  (provided 
they  believe  such  cliange  in  the  mode  of  do- 
ing the  work  did  not  necessarily  ccmtemplate 
a  change  in  the  price  also),  then  the  terms 
mentioned  In  the  written  contract,  as  to  the 
price,  woald  prevail,  and  the  plaintiff  wonld 
be  entitled  to  the  price  ot  td.60  per  cubic 
yard  for  the  part  of  the  work  In  dispnte,  un- 
less the  Jury  believe  from  the  evidence  that 
tbe  defendant  so  construed  the  contract  at 
the  time  the  diange  in  the  mode  of  tlie  work 
was  agreed  upoa,  and  while  tbe  work  was  be> 
ing  p^ormed.  as  to  oitltle  the  plaihtift  to 
demand  and  recMve  only  the  snm  ot  11.76  per 
cubic  yard  for  said  work,  and  that  the  plain- 
tiff, with  fnn  knowledge  of  the  defendant's 
constrnctlou  of  the  said  contract,  acquiesced 
in  the  said  constmctlon.'* 

"No.  &  The  court  Instructs  the  Jury  tiuit.  In 
determining  the  qaestlcm  whether  or  not  tbe 
plaintiff  acquiesced  In  the  construction  of  the 
contract  on  the  part  of  the  defendant  by  which 
the  defendant  paid,  and  the  plalntlft  received, 
^1.75  percublc  yard  fortbe  material  In  the  sec- 
tion of  the  tonnel  In  dispute,  they  are  to  look 
to  all  the  circumstances  of  the  case,  and  the 
plaintiff  would  not  be  considered  as  acquies- 
cing In  the  defendant's  construction  of  the 
contract  unless  he  has  neglected  to  assert  his 
own  constractloii  thereof  to  tbe  defeiulant  or 
its  agents  for  snch  length  of  time  as  to  vrar- 
rant  tbe  defendant  in  fftlrly  b^eving  that  be 
had  waived  <m*  abandoned  his  right  to  donand 
more  than  $1.76  per  cubic  yard." 

"No.  4.  The  coart  InstroctB  the  Jory  to 
disregard  all  erldenee  of  the  coDStmctlon 
pat  upon  thte  contract  by  W.  W.  Coe  at 
the  time  this  contract  was  altered  into,  xutr 
less  the  Jiuy  b^ere  that  the  said  oon- 
structlon  was  commmilcated  by  said  Coe 
to  Mills  &  Fairfax,  and  was  acqalesced  In 
by  them,  or  unless  the  eald  Mills  &  Fair- 
fax put  the  flame  construction  on  said  con- 
tract at  said  time;  and,  though  th^  may 
believe  from  tibe  evidence  that.  Immediately 
^lor  to  and  abont  the  time  the  emtract  was 
written  and  signed  by  Ibe  jdaintlfl s,  tbe  prob- 
aUli^  was  discussed  between  W.  W.  Coe 
and  tiie  plaintiffs  as  to  tbe  ^petering  on^  of 
the  coal*  vein  In  the  mountain,  y^  anch  die* 
eosrion  cannot  be  conridered  by  the  )ury  as 
snfiicient  to  diange,  modify,  <x  add  to  tbe 
j^oriakntt  and  terms  of  said  wrlttoi  nntract, 
but  oily  for  tbe  purpose  of  ascertaining  the 
drcnm stance,  connected  with  the  subject- 
matter  of  the  contract  at  the  time  it  was 
made,  and  tbe  object  and  purpose  of  the  par- 
ties as  avowed  at  tiic  time  they  entered  Into 
tbe  contract;  bnt  the  terms  of  said  contract 
are  to  be  construed  as  directed  by  the  court 
in  instruction  No.  8." 
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"No.  5.  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  in  this  case  complet- 
ed the  tunnel  through  the  Flat  Top  mountain 
In  a  woi^manlike  manner  and  substantial ' 
manner,  and  to  the  satisfaction  and  accei>t- 
ance  of  the  engineer  of  the  NOTfolk  &  West- 
em  Railroad  Company,  and  that  the  tunnel 
was  accepted  by  said  company,  then  tbe  saJd 
plaintiff  is  entitled  to  recov^  any  sum  that 
may  be  due  him  for  s^d  work  under  the  con- 
tract sued  on,  although  there  was  a  change 
in  the  method  of  doing  the  work,  which  said 
change  was  ordered  by  the  Norfolk  &  West- 
ern Rallr(«d  Company." 

"No.  6.  If  the  Jury  believe  from  the  evidence 
that  there  was  no  change  In  the  cwtract  sued 
on,  or  no  construction  of  It  by  tbe  parties  dif- 
ferent from  the  construction  given  by  the 
court;  and  if  the  Jury  further  believe  that 
the  coal  bed  became  of  less  thickness  than 
four  feet,  exclusive  of  the  slates  and  coal 
not  usually  mined  In  run  of  mine  coal  In  ad- 
joining c(^lerles,  in  the  rectangle  16  feet  wide 
and  19  feet  high,  and  described  in  the  written 
contract,  tor  the  space  of  l,:i!00  lineal  feet, 
which  Is  equal  to  13,200  cubic  yards;  and  if 
the  Jury  further  believe  that  the  eiglneer  of 
the  Norfolk  &  Western  Railroad  Company  In 
his  estimates  for  said  work  allowed  the  said 
Fairfax  fl.75  per  cubic  yard,— tiien  these  es- 
timates are  not  in  accordance  with  the  terms 
of  the  contract  sued  <m,  bnt  in  making  the 
said  estimates  the  engineer  committed  a  mis- 
take so  gross  as  to  amount  to  a  fraud  upon 
the  plaintiff,  and  neither  the  said  monthly  or 
iSnal  estimates  are  binding  or  conclusive  upon 
the  said  plaintiff,  bat  he  Is  entitled  to  «8.50 
per  cubic  yard  for  the  aforesaid  18,200  cubic 
yards,  subject  to  any  proper  credits.** 

"No.  7.  i:  the  Jury  believe  from  the  evidence 
that  there  was  no  change  In  the  contract  sued 
on,  and  no  construction  of  It  by  the  parties  dif- 
ferent from  that  placed  upon  It  by  the  court; 
and  if  tbe  jury  farther  believe  that  the  coal 
'bed  became  of  a  less  thickness  than  four  feei, 
exclusive  of  tbe  slates  and  coal  not  usually 
mined  In  run  of  mine  coal  In  adjoining  col- 
lieries, in  the  rectangle  1ft  feet  wide  and  19 
feet  bJgh,  described  in  the  written  contract, 
for  the  space  of  1,200  lineal  feet,  which  is 
equal  to  13,200  cubic  yards;  and  If  the  jury 
furtha*  believe  that  the  engineer  of  the  N<h-- 
folk  &  Western  Railroad  Company  knew  tbe 
said  coal  vein  became  of  less  thickness  than 
four  feet,  as  aforesaid.  In  the  rectangle  afore- 
said, at  tbe  time  of  lils  making  the  monthly 
and  final  estimates,  and  the  said  engineer  al- 
lowed the  said  Fairfax  $1.75  per  cubic  yard 
for  said  material  In  said  estimates,  instead  of 
f3.C0  per  cubic  yard,— then  these  estimates 
are  not  in  accordance  with  the  tmns  of  con- 
tract sued  on,  and  this  conduct  on  the  part 
of  the  engineer  Is  a  fraud  upoii  tbe  rights  of 
said  plaintiff,  and  neither  the  said  mcHithly  . 
or  final  estimates  are  binding  and  conclusive 
upon  the  said  plaintiff,  but  he  Is  mtltled  to 
recover  ¥3.50  per  cubic  yard  for  the  aforesaid 
13,200  cubic  yards,  subject  to  any  prt^r  cred- 

iti.*^ 
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"Na  8.  The  court  further  iuBtmcts  the  Ju- 
ry that,  under  the  terms  of  the  contract  sued 
on  in  thfa  case,  the  monthly  estimates,  In  or- 
der to  be  Talld,  mast  be  accompanied  by  the 
certificates  of  the  chief  engineer  of  the  Nov 
foil£  &  Western  Railroad  Company  approving 
the  same,  and  declaring  that  the  work  done 
and  materials  furnished  as  therein  stated  are 
ftccordlDg  to  the  contract,  and  that  the  <Si&t- 
ges  for  the  same  are  according  to  the  contract; 
and,  without  such  cwtitlcate,  no  payment 
could  be  demanded  by  the  plaintiffs,  and  in 
all  questions  connected  with  such  estimates, 
and  the  amounts  payable  thereby  and  there- 
under, the  decision  of  the  said  englneo*  la 
final  and  conclusive  on  both  parties.  And  the 
court  farther  Instructs  the  jury  that.  If  they 
believe  from  the  evidence  that  the  prices  fixed 
for  the  excavation  mentioned  in  the  plalntlfTs' 
declaration  were  fixed  In  the  monthly  eetl- 
mates  pmviCtBA  for  In  said  ciHatract,  and  tbat 
said  estimates  were  afterwards  api»roTed  by 
fbe  said  engineer,  snd  Us  c^ttcates  append- 
ed thereto,  as  provided  In  said  contract,  than 
the  prices  so  fixed  for  all  the  work  Included 
in  said  estimates  must  be  considered  by  the 
Jury  as  the  correct  prices,  unless  the  jury  fur- 
ther b^eve  from  tbe  evidence  that,  In  apiMrov- 
Ing  said  estimates  and  In  making  his  decision 
ta  ref^raice  thereto^  and  In  giving  ttie  certifi- 
cate approving  the  sam%  the  said  engineer  was 
guilty  of  Intuitional  ftand,  or  of  such  gross 
mistake  as  to  necessarily  Imi^  bad  ftlth  on 
his  part." 

"No.  9.  The  court  further  Instructs  the 
jury  that,  under  the  terms  of  the  contract 
sued  on  In  this  case,  the  line  of  road  or  the 
gradients  could  be  changed  in 'any  manner 
and  at  any  time  If  the  chief  engineer  of  the 
defendant  company  should  consider  such 
change  necessary,  and  that,  in  case  of  any 
such  change,  no  claim  for  an  Increase  In 
prices  of  excavating  or  embankment  on  the 
part  of  the  plaintiff  on  that  account  would  be 
valid,  or  be  required  t<i  be  considered  by  the 
said  engineer,  unless  such  claim  or  claims 
were  made  in  writing  before  the  work  on  that 
part  of  the  section  where  such  alteration  was 
made  was  commenced.  Where  this  provision 
In  the  contract  confilcts  with  the  special  pro- 
visions in  relation  to  building  the  tunnel,  the 
special  provisions  must  prevail." 

■'No.  10.  If  the  jury  believe  that  the  esti- 
mates provided  for  In  the  contract  were 
proper  and  show  the  correct  amounts  due 
the  plaintiffs,  then,  before  the  plaintiffs  could 
institute  suit  to  recover  the  reserved  per- 
centage, they  were  bound  to  tender  to  the 
defendant  the  release  stipulated  for  In  the 
contract;  but,  if  the  jury  believe  that  the 
estimates  were  not  proper,  because  fraudu- 
lent, then  the  tender  of  snch  release  was  not 
necessaiy  In  order  to  ^re  the  plaintiffs  the 
right  to  sue." 

We  will  not  consider  these  Instmctions 
seriatim.  We  are  ot  the  opinion  tbat  they 
fairy  coTcr  tbe  entire  oue,  and  properly 
submit  the  qaestlons  ot  fact  to  be  deter- 

"■tned  to  the  jury. 


The  main  question  of  fact  upon  which  the 
case  turned  before  the  jury  was  whether  or 
not  there  had  been  any  change  or  modifica- 
tion of  the  contract  or  in  doing  the  work  la 
the  tunnel,  acquiesced  In  by  the  defendants 
In  error,  whereby  they  waived  their  right  to 
recover  the  difference  between  fl.75  and 
per  cubic  yard  of  the  excavation  in 
the  section  In  the  tunnel  from  which  the 
coal  vein  entirely  disappeared.  It  is  stated 
by  connsel  for  plaintiff  In  ttnor,  in  their 
brief,  that  the  taeta  In  the  case  are  few  and 
undisputed,  and  It  Is  also  stated  in  the  peti- 
tion for  the  writ  of  error  as  a  taxA  which 
had  not  been  disputed  that  there  was  no 
change  or  modification  mode  la  the  con- 
tract whatsoever,  except  tlie  toUovlng: 
"That,  before  any  work  was  done  on  the 
tunnel  at  all,  the  parties  iiaving  ascertabied 
that  probably  the  coal  would  make  a,  dip  at 
a  cwtain  point  In  the  tunnel  (as  it  had  been 
ascertained  that  tbe  same  coal  bed  In  tbat 
regfcn  in  other  mines  had  made  a  dip),  lur 
stead  of  following  strictly  the  provision  of 
the  specifications,  which  read  as  foUows: 
'The  work  to  be  so  prosecuted  from  each 
end  as  to  Insure  tbat  the  headings  meet  In 
close  proximity  to  the  center  of  the  tonnd. 
and  the  wortc  of  taking  down  the  top  shall 
closely  foUow  that  ot  making  the  coal  ex- 
cavation,*—the  parties  agreed  that  they 
should  first  follow  the  coal  bed  from  one 
Bide  of  the  mountain  to  the  other,  and  not 
take  down  tbe  top  until  after  all  the  coal 
had  been  ^cavated;  and  the  plaintiff  not 
only  acquiesced  in  the  modification,  but  ap- 
proved of  it,  and  affieed  to  do  avray  with 
certain  provisions  in  his  favor  set  forth  In 
the  specifications  if  such  a  modification 
should  be  made**  Now,  It  appears  from 
the  evidence  that  the  prorlslona  done  away 
with  by  this  modification  were  the  reqolie- 
ments  that  certain  air  chambMS  or  shafts 
for  TOitilating  the  tunnd  as  the  work  pro- 
gressed, that  were  to  be  constructed  by  the 
railroad  company,  might  be  dispensed  with, 
the  president  of  the  company  being  anxious 
to  be  relieved  from  building  them;  but  this 
was  not  assented  to  the  extractors  ex- 
cept on  the  omdltlon  that  the  company 
would  fnmlsh  the  material  to  make  the 
brettlce  work  In  the  tnnneL  It  Is  further- 
more stated  as  a  fact,  In  the  peUtitm  of 
plaintiff  In  error,  that  there  was  no  oth« 
modification  whatever  made,  either  as  to 
prices  or  as  to  any  other  prorlsion  of  the 
contract,  and  this  statem«[it  is  fnUy  sustain- 
ed by  the  facts. 

The  question  as  to  whether  defendants  In 
error  had  acquiesced  in  the  construction  of 
the  contract  which  plaintiff  in  oror  paid, 
and  he  received,  fl.75  per  cnbic  jaiA  for  ez- 
cavatlnff  the  ipaterlal  In  the  section  of  the 
tunnel  in  dispute,  or  had  waived  or  aban- 
doned bis  right  to  demand  mace  than  $1.7S 
per  cubic  yard,  was  tor  the  Jury  to  deter- 
mine upon  the  evidence  before  them,  and 
that  question  was  fully  submitted  to  them 
under  the  Instructions  of  the  court,  gee 
court's  Instructions  Nos.  1,  2,  uid  8,  abore. 
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Tbe  proper  determination  of  the  several 
points  of  defense  InvolTed  &  oonsldeiatlon 
tbe  jmy  of  the  whole  coarse  of  deal- 
ings between  the  parties,  and  their  rela- 
tions to  each  other,  and  especially  of  tbe 
erldatce  beariaff  i^hhi  the  allegattons  of 
fraud  or  gross  mistake.  These  are  matten 
peenUarly  wlthla  the  prorlnce  of  the  pay 
to  detenulnev  and  tlie  court  In  Its  Inatmc' 
tlons  piopraly  left  Oaem  tbe  lai^est  bUItnde, 
and  Invited  ttaran  to  e^qilore  and  c(Hisld»  all 
the  widence  adduced  In  the  case  before 
reaching  a  conclusion.  It  seuns  to  ns  that 
the  law  governing  tbe  case  was  also  fully 
and  teiriy  glvw  to  tba  Jury,  to  mable  It 
correctly  to  weigh  the  evidence  and  decide 
upon  tbe  contentl<Mi  of  the  parties  as  to  the 
effect  of  tbe  receipts  given  by  the  def^d* 
ants  In  error  in  setttovent  of  the  monthly 
estimates  of  the  engineer,  and  also  with  re* 
spect  to  tba  failure  of  the  defendants  In  er- 
ror to  tendw  releases,  as  jwovided  for  In  the 
fiwtb  clause  of  the  contract.  See  court's 
lustmetions  Nofl.  6,  7,  8,  8,  and  la 

Plaintiff  in  error  relies  wilAi  apparent  c<Kir 
fldence  upon  the  case  of  American  Man- 
ganese Co.  T.  Virginia  Manganese  Co.  (de- 
eded by  this  court  recmtly)  21  S.  B.  466,  as 
authority  in  point  upon  the  question  as  to 
whether  defendants  in  error  by  receipting 
for  tbe  monthly  esUmates  waived  their 
right  to  recovo-  more  than  tbe  fl.75  pw 
cubic  yard  for  tbe  mat«lal  excavated  In  tbe 
section  of  the  tunnel  in  dispute  Tbe  cases 
are  wholly  dissimilar.  The  Manganese 
Case  was  one  of  separate  and  indepwadent 
transactions  between  the  parties  directly, 
running  through  a  series  of  years.  There 
was  no  intermediary  or  arbitw  to  whom 
their  controTersles  were  to  be  submitted, 
and,  ot  course,  there  was  no  suggestion  of 
fraud  or  of  mistake  on  the  part  of  such 
arbiter,  as  In  the  case  here;  but  It  was  a 
case  of  a  party  who,  through  a  long  and  nn- 
lnt»Tupted  course  of  dealings,  with  full 
tmowledge  of  all  the  facts,  acquiesced  In  a 
construction  of  the  contract  placed  upon  It 
by  the  other  party;  and,  finally,  there  was 
In  the  Manganese  Case  no  provision  which 
is  the  equivalent  in  any  respect  to  the 
fourth  clause  of  the  contract  here  sued  on, 
and  which  postponed  a  final  settlement  un- 
til the  completion  of  the  work,  and  then  au- 
thorized an  estimate  to  be  made  of  its  qual- 
ity, character,  and  value. 

Exception  Is  taken  by  plaintiff  In  error  to 
a  verbal  statement  made  by  tbe  Judge  presid- 
ing at  the  trial,  when  instruction  Na  8  had 
been  given,  that  "this  Instruction  must  be  con- 
strued along  with  iDStnictions  Xos.  6  and  7 
given";  but  as  this  remark  of  the  Judge 
could  not.  In  our  opiolOD.  have  affected  the 
result,  the  exception  Is  without  merit 

Plaintiff  in  error  having  failed  to  make  ob- 
Jectlm  at  the  time  to  the  matters  set  forth  In 
bills  of  exceptions  Nos.  6  and  7,  they  cannot 
be  considered  by  this  court  4  Minor,  Inst 
vol  1  (2d  Ed.)  826;  MltcheU  v.  Com.  (Va.)  20 
a.  E.  892. 


We  need  now  only  consider  plaintiff  In  er- 
ror's exception  to  ibe  ruling  of  the  trial  court 
In  refusing  to  set  aside  the  verdict  of  tbe 
Jury  and  grant  a  new  trial  on  the  ground  that 
the  verdict  Is  contrary  to  the  law  and  the 
evidence.  There  Is  no  conflict,  as  we  have 
seen,  as  to  the  facts  proved;  and.  If  there 
was,  the  case  stands  here  as  upon  a  demur- 
rer to  the  evidence  of  defendants  In  error, 
and,  applying  the  rule,  too  well  settled  to  re- 
quire citation  of  authority,  that  this  court 
will  not  Interfere  with  the  verdict  of  the  Ju- 
ry unless  It  appears  that  it  was  rendered 
plainly  against  evidence  or  without  evidence, 
the  verdict  In  this  case  must  stand,  as  It  is 
clearly  sustained  by  the  law  and  tbe  evidence. 

For  the  foregoing  reasons,  we  are  of  opinion 
that  there  Is  no  error  In  any  of  the  rullngB 
of  the  circuit  cotirt  of  Roanoke  dty,  and  Its 
Judgment  is  therefore  affirmed. 

KEITH,  P.  (concurring).  I  luive  deemed  U 
proper  to  file  a  concurring  <^Iidon  In  tbe  case 
of  Norfolk  &  W.  B.  Co.  T.  MiUs  ft  Fairfax. 
The  case  of  C<»idan  v.  Railroad  Ca,  14  Grat. 
302,  Is  a  memomble  Judgment  It  settled 
the  law  in  this  state  upon  a  most  Inter- 
esting questliHt,  and  has  been  frequently  cit- 
ed with  ivproval  in  the  courts  of  otbier  states. 
It  was  followed  ia  the  cue  of  Jamea  Biver  & 
Kanawha  Co.  v.  Adams,  17  Grat  441,  and  we 
do  not  question  or  doubt  the  law  as  thus  ee- 
tabllsbed.  But,  whatever  force  may  be  at- 
tributed to  tbe  rule  of  stare  decisis,  and  bow- 
ever  respeetaUe  may  be  the  authority  upon 
which  It  rests,  the  principle  Itsdf  is  subordi- 
nate to  another  rule  which  declares  that  a 
case  having  Iteea  once  determined  in  ttds 
court,  every  pnqiKMritlon  of  law  tben  de<dded 
Is  binding  upon  this  court  whenever  that  case 
comes  t>efore  It  fi>r  its  adjudication.  In  the 
one  instance,  the  cases  are  f<illowed  as  ]»ece- 
deuts;  in  the  other,  they  are  recognised  not 
only  as  tbe  law,  but  as  ra  adjudicate,— that 
Is,  an  adjudication  of  the  mattor  in  contxover- 
sy.  If,  therefore,  there  should  i^rpear  to  be  any 
antagonism  between  tlie  dedslons  of  this  court 
Just  advOTted  to  and  tbe  decliri(»i  of  tAls  court 
In  the  first  writ  of  error  In  this  cas^  reported 
In  00  Va.,  19  S.  B.,  the  latter  has  paramount 
and  binding  fcvce  upon  us.  In  my  Judgment, 
however,  there  is  no  conflict  between  them. 
Judge  Moncore,  In  his  q^lnlon  In  James  Blver 
&  Kanawha  Co.  r.  Adams,  r^xnrted  at  page 
441  of  17  Grat.  after  stating  that  the  esti- 
mates made  and  approved  by  the  engineer, 
such  as  are  under  Investigation  In  this  case, 
are  flnal  and  cfmclnidve  unless  objected  to  be- 
fore paid,  goes  on  to  say  that  it  is  argued  that 
a  fraudulent  estimate  is  not  conclusive,  and 
that  Qierefore  the  court  would  luve  erred 
In  giving  the  instruction  odced  for  by  the  de- 
fendants in  that  caae.  Without  decldfaig 
whether  fraud  In  making  the  estimates  would 
avoid  them  at  law  or  not  he  dedar»  that  It 
is  a  Buffidlent  answer  to  the  argument  to  say 
that  fraud  will  not  be  presumed^  and  that 
there  was  no  evidence  whatever  of  any  such 
fraud  before  tbe  Jury.  "If."  said  he^  "the 
plaintiff  had  evidence  of  any  sudK^aud.  be 
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sbould  bare  offered  to  tntroOnce  It,  and  ttma 
bare  iilalnly  raised  tlie  qoeatlon.  Indeed, 
tbere  la  no  chaise  of  fraud  In  the  dedaratkm, 
and  certainly  the  court  did  not  refnae  to  k1t« 
the  fourOi  instruction,  anC  sire  another  in 
Uen  thoeof,  <m  the  gromid  of  fraud,  hat  on 
wh<^  different  and  Incrudstent  gronnds. 
An  award  1b  final  and  concluslTe  In  eqnlty  as 
well  as  at  law;  and  yet  It  may  he  avoided,  al- 
ways In  equity,  and  sometimes  at  law,  by 
proof  of  fiaud.  Sudi  proof,  when  admissible, 
gets  the  award  out  of  the  way.  So  long  as  It 
remaUis  in  the  way,  It  Is  final  and  conclnsiTe. 
It  Is  ne<rar  prima  facie  evidence  merely  of  the 
matter  it  decides.  If  erldenoe  at  all,  It  most 
be  condn^Te." 

Whaterer  donbt  Judge  Mtmcore  msy  have 
entertained,  as  to  the  effect  of  the  aUega- 
ti(HL  and  proof  at  fraud,  in  a  court  of  law, 
upon  such  estimates  and  receipts  as  are 
in  evidence  In  this  case,  it  is  forever  set  at 
rest  so  far  as  this  litigatiim  is  omcenied 
by  the  unanimous  Judgment  of  this  court,  re- 
ported in  90  Va.,  19  S.  B.,  wbere  the  court  in 
the  most  emphatic  manner  asserts  that  the 
particular  fraud  set  out  and  described  la  this 
declaration,  if  proved,  rendered  null  and  v<rid 
the  estimates  of  the  engtneeTr  and  obviated 
the  necessity  for  tlw  tender  of  a  release  upon 
the  part  of  the  defendants  In  error.  How 
could  it  be  doubted  that  such  would  be  the 
case?  There  Is  no  instrument  so  solemn, 
there  Is  no  judgment  or  decree  so  binding, 
hut  that,  if  fraud  In  Its  procurement  be  al- 
lied and  proved,  it  ceases  to  protect  the 
wrongdoer  or  to  obstruct  the  Injured  in  the 
assertion  of  their  rights.  The  opinion  of 
Judge  Gaidwdl  Is  so  clear,  and,  to  my  mind, 
80  oondudve^  both  upon  the  law  and  facts 
<tf  this  case,  that  I  shall  not  prolong  this  opin- 
ion, which  it  was  perhaps  unnecessary  to 
have  writtoi  at  all.  I  do  not  understand  that 
it  was  necessaiy  to  Impute  moral  turpitude 
to  the  plaintiff  In  errw,  Its  <^cers  or  agcnU, 
but  the  construction  of  this  contract  claimed 
by  the  plainttff  in  error  seems  to  me  to  tw 
flagrantly  and  obviously  erroneous  and  unjust 

As  to  tiie  dtasppenrance  <tf  the  coal  vein 
from  the  section  of  the  tunnel  excavated  there 
can  be  no  donbt  It  Is  not  denied,  or  even 
questioned.  That  the  defttidants  In  error  did 
the  work  which  entitles  them  to  the  higher 
rate  of  oompensathHi  is  beyond  all  contro- 
versy, and  the  Mily  ground  upon  which  it  is 
sought  to  defeat  their  recovery  is  the  pure- 
ly technical  ob}ectl(»i  that  a  grossly  erroneous 
estimate  made  by  the  engineer  of  the  plain- 
tiff In  OTor  intetposes  an  Insurmountable  ob- 
stacle to  their  demand.  I  do  not  say,  and  I  do 
not  believe,  that  the  officers  of  the  company 
were  guUty  of  Intentional,  wiUful  fraud;  but 
I  do  say,  wltlunt  hesitation,  that  their  con- 
duct In  this  case  was  [dedicated  upon  a  mis- 
take so  gross  as  to  amount  to,  and  In  all  re- 
spects to  be  equivalent  to,  a  fraud,  so  f&r  as 
the  rights  of  the  defendants  In  error  are  con- 
cttned. 


BUGHANAir,  J.  (dissenting.  I  am  unable 
to  concur  In  the  <vlnl<m  and  conclusion 
reached  by  the  majmlty  of  the  court  In  this 
case. 

As  I  understand  tiie  law,  the  trial  court 
«red  In  giving  and  refusing  instructions  to 
the  Jury  to  the  prejudice  of  the  defendant 
company,  the  plaintiff  in  error  b«e,  for 
which  Its  Judgment  ought  to  be  reversed. 

By  the  third  clause  of  the  contract  suea 
on  It  was  agreed  between  the  parties  that  It 
should  be  the  duty  of  the  chief  engineer  of 
the  dtf^dant  company  to  make  and  cotlfy 
mtmthly  estimates  of  the  wwk  done  and  ma- 
terials furnished,  and  the  charges  for  the 
same,  according  to  the  contnct  and  with- 
out his  certificate  no  estimate  was  valid  and 
no  payment  could  be  demanded;  and,  In 
all  questions  connected  with  such  estimates 
and  the  amounts  payable  thereunder,  tlie 
decision  of  such  mglneer  was  final  and  con- 
clusive. It  Is  clear,  from  this  provlslcai  of 
the  contract,  that  the  parties  thereto  con- 
sidered the  possibility  of  differences  of  f^in- 
lon,  and  of  disputes  arising  npcm  the  execu- 
tlm  of  the  contract  It  Is  to  be  presumed 
that  It  was  also  In  their  minds  that  It  was 
possible  that  the  engineer  might  err  In  the 
performance  of  his  duties  and  in  the  deter- 
mination of  the  matters  which  were  left  to 
his  declBlon.  In  order,  therefore,  that  the  In- 
terests of  neither  party  might  be  placed  in 
peril  by  disputes  as  to  any  of  the  matters 
covered  by  their  agreement,  or  In  r^erence 
to  the  work  to  be  done  or  the  compensation 
to  be  paid.  It  was  expressly  stipulated  that 
the  engineer's  detmniuatlon  of  these  matt«s 
should  be  "final  and  conclusive  on  all  par- 
ties." That  such  was  the  effect  of  the  pro- 
vision of  the  contract  referred  to  Is  settled 
by  the  decisions  of  this  court  and  of  the,  su- 
preme court  of  the  United  States,  and  by  the 
great  weight  of  authority  In  this  country. 
Kldwell  V.  Railroad  Co.,  11  Oiat  676;  Oon- 
don  V.  Railroad  Ca,  14  Grat  802;  Railroad 
Co.  V.  Polly,  14  Orat  447;  James  River  & 
Kanawha  Co.  v.  Adams,  17  Grat  441,  note; 
Railroad  Co.  v.  March,  114  U.  S.  549,  6  Sup. 
Ct  1035. 

There  Is  a  provision  In  clause  4  of  the  con- 
tract for  a  final  estimate,  but  It  Is  clear  that 
this  final  estimate,  provided  for  after  the 
work  was  completed,  did  not,  nor  was  It  In- 
tended in  any  way  to,  destroy  the  finality  or 
conclusiveness  of  the  monthly  estimates, 
which  are  by  the  express  terms  of  the  third 
clause  declared  to  be  "Anal  snd  conclusive 
on  all  parties."  It  was  argued  in  the  case  of 
James  River  &  Kanawha  Co.  v.  Adams,  17 
Grat  441,  442,  refnred  to  above,  that  there 
was  a  dlff^r^ce  between  the  conclusiveness 
of  the  monthly  estimates  and  the  final  es- 
timate, but  Judge  Moncnre,  In  delivering  the 
opinion  of  the  court,  showed  with  cwivlndne 
force  that  such  monthly  estimates  as  are  pro- 
vided for  in  the  contract  sued  on  were  as 
final  and  conclusive  as  far  as  they  went  as 
the  final  estimate  Itself.  He  says  in  that 
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case:  ''Wbether  eltbCT  aie  ctmclndTe  or  not 
dependB  upon  tlie  ramtract.  which  may  make 
eltber  or  boUi  conelmlTe,  according  to  the 
intention  'ot  the  partleB.  SfHneames  these 
monthly  or  periodlcftl  estimates  an  obvious- 
ly designed  as  mere  approximations,  to  en- 
able the  company  to  make  sale  and  reaama- 
ble  adTancunoits  to  the  contractor  during 
the  progrcBB  of  the  work.  AU  that  is  leqnlr- 
ed  to  the  validity  of  such  estimates,  It  has 
been  held,  is  that  they  were  made  bona  flde 
and  with  the  intention  of  acting  according 
to  the  adgeiuj  of  ttie  contract.  Eedf,  B.  B. 
207;  Banger  t.  Railway  Oa,  27  Eng.  Law  St 
Eq.  3S-46.  If  evidence  at  all  In  an  action 
tor  the  balance  due  on  the  completion  of  the 
work,  they  would  be  prima  fade;  or,  if  con- 
(jnslTe,  It  co^d  only  be  as  an  estoppel  In  eon- 
nectkm  with  evldwce  of  the  assent  of  the 
parties.  Bnt,  ordinarily,  these  montiily  es- 
timates are  designed  to  beaccviate  and  final, 
as  far  as  they  go;  and  sometimes  the  con- 
tract expressly  proridM  that  they  shall  be 
final  and  conclnslTa  Redf.  R.  B.  207;  Hw- 
riidk  T.  Belknap's  Bstate^  27  Vt  673;  Baxter 
T.  Bdknap's  Bstate,  Id.  TOO.  The  contnct  In 
this  case  so  provides.  It  prescribes  the  same 
mode  ot  proceeding  In  i^rd  to  the  final,  as 
In  regard  to  the  mmthly,  estimates,  and  de- 
clares both  alike  final  and  cradiulTe.  In- 
deed, it  directs  the  final  estimate  to  be  made, 
not  of  the  whole  woA,  bnt  of  all  work  not 
emlMBoed  In  former  estlmatee.— thus  showing 
that,  in  effect,  the  final  estimate  Is  the  last 
monthly  estimate,  and  all  the  month^  esti- 
mates as  far  as  they  go,  are  final  estimates. 
It  la  tme  that  these  m<mthly  estimates  are 
not  final  and  .ctmclnslTe  as  to  matt«8  not 
embsaced  therein,  or  not  ccmsldered  and  es- 
timated by  the  »iglneer  In  making  them.  IQ 
this  respect  they  are  unlike  the  final  esti- 
mate, which  was  intended  and  expressly  di- 
rected to  embrace  'all  work  not  embraced  In 
former  estlmateB,'--Bo  that,  while  a  part  of 
the  work  might  have  been  ondtted  In  tonaee 
estimates  because  of  Its  unfinished  state  or 
otherwise.  It  must  of  necessity  be  embraced 
in  the  final  estimate;  hut,  as  to  matters  em- 
braced in  the  m(mthly  estimates,  they  are  as 
conduslTe  as  the  final  estimate." 

These  monthly  estimates  being  4nal  and 
conduce  In  their  character,  they  coidd  only 
be  attacked  for  tttmA,  or  fur  a  mistake  so 
gross  as  to  imply  fraud,  npon  the  part  of  the 
chief  oiglnea.  Whether  there  was  such 
fraud  or  mistake  Is  the  gravamen  of  this  ac- 
tltm;  and,  without  the  allegation  (tf  fraud,  or 
a  mistake  so  gross  that  It  necessarily  implied 
fraud,  and  proof  thereof,  the  plaintifC  was 
not  entiaed  to  recovra*. 

If  the  iwoot  in  the  case  showed  that  the 
coglneer  was  guilty  of  such  fraud  or  of  a 
mistake  In  making  np  and  certifying  ttie 
monthly  estimates,  still  the  conduct  of  the 
plalntlffi  although  he  was  not  satlafled  with 
the  detcrailnatlon  of  the  engineer,  was  such 
as  to  conclude  him  from  recovery  in  this  ac- 
tion. In  contracts  where  there  Is  no  provi- 


sion for  tbo  arMtratlon  n  settlements  of  dis- 
putes and  dUfmnce^  as  thwe  was  In  this 
case^  the  rule  1^  If  monthly  statements  an 
made  by  one  party,  upmi  an  erroneous  con- 
struction of  the  contract,  and  the  other  par- 
ty accepts  such  eBtimates,  recelTes  payments 
of  the  amounts  shown  to  be  dne  him,  and 
gives  rec^irts  fw  such  amounts,  with  full 
knowledge  of  all  the  facts,  he  Is  concluded 
by  such  statoments,  paymmts,  and  receipts, 
and  cannot  go  behind  than. 

It  was  said  by  this  court  in  American 
Manganese  Co.  v.  Virginia  Manganese  Ca. 
21  B.  B.  466,  that:  *'If  the  defendant  knew 
of  any  Irregularity  or  had  ground  of  com- 
plaint at  the  time  these  monthly  statemoitB, 
returns,  and  payments  were  made,  it  was 
the  duty  of  the  defendant  to  have  made 
known  and  Insisted  upon  Its  objections  then; 
bnt  1^  ina^*>»A  of  doing  ao,  It  accepted  such 
payments,  and  gave  receipts  In  full  for  the 
amounts  diown  to  be  due  such  settle- 
ments and  returns,  it  is  concluded  by  the 
or^nal  amounts  as  ftilly  as  U  formal  uid 
final  settlements  of  accounts  had  been  made 
between  the  parties,  and  the  defendant  can- 
not now  go  behind  such  settlements  and  re- 
ceipts in  full,  without  showing  there  was 
fraud  or  mistake  in  weighing  the  ore  or  In 
making  returns  thereof  according  to  the 
method  actually  ad(q?ted  for  w^hlng  and 
makihg  ancih  retoms." 

But,  In  ttie  case  before  us,  the  estimates 
made,  and  npon  which  the  parties  settied, 
were  not  made  by  either  party  to  the  con- 
tract, but  by  the  cldef  engineer  of  the  de- 
fendant company,  selected  by  the  parties-for 
that  purpose.  His  determlnatifm  of  the  work 
done,  materials  furnished,  and  charges  there- 
for, were  declared  to  be  final  and  conclusive 
on  all  parties,  lay  an  express  stipulation  of 
the  contract  In  such  case.  If  tiiwe  be  objec- 
tions to  such  estimate  by  either  par^,  it  Is 
the  duty  oi  such  party  to  make  his  objections 
at  once,  If  he  intends  to  in^t  upon  them. 
We  cannot  accept  th«n,  receive  what  ap- 
pears by  them  to  be  doe  him,  give  reedpts 
in  full  for  such  sums,  and  afterwards  ques- 
tion  their  correctness  for  any  cause  of  which 
he  had  knowledge  when  he  accepted  such 
payments  and  gave  sndi  receipts.  These 
monthly  estimates  and  certificates  were  the 
awards  of  the  chief  mglneer,  who,  by  agree- 
ment ot  the  parties,  had  been  made  the  ar- 
biter ot  these  matters;  and  his  determlnsi- 
tion  or  award  was  conclusive  and  final  npon 
the  parties,  unless  he  was  gnUty  of  fraud,  or 
such  gross  mistake  as  necesssrUy  to  Imply 
fraud,  hi  making  such  estimates.  If  such 
fraud  or  mistake  existed,  either  party  had 
the  right  to  reject  them  and  to  refuse  to  be 
bound  by  them;  bat  neither  party  could  act 
upcm  them  and  afterwards  repudiate  them, 
if  he  knew  at  the  time  he  acted  upcai  them, 
by  paying  or  receiving  money,  that  the  engi- 
neer, or  arbitrator,  was  guilty  of  fraud,  or 
of  a  mlsteke  so  gross  as  necessarily  to  Imply 
fraud.  Tbvre  can  be  no  qnostlcm  in  Oils  case 
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that  the  plaintiff,  when  he  received  the 
money  shown  by  those  monthly  estimates 
to  be  due  htm,  and  gave  receipts  in  full  there- 
for, had  full  knowledge  of  every  fact  he  now 
relies  upon  to  show  fraud  or  mistake.  These 
monthly  estimates,  if  fraudulent,  or  so  er* 
roneous  as  to  imply  fraud,  were  voidable. 
The  plaintiff  bad  the  right  either  to  avoid 
them  or  to  conOrm  them.  He  could  not  take 
under  them  and  deny  their  validity. 

Mr.  Pomeroy  says,  in  discussing  the  ratifi- 
cation of  voidable  transactions,  that:  "While 
the  party  entitled  to  relief  may  either  avoid 
the  transaction  or  confirm  it  he  cannot  do 
both.  If  he  adopts  a  part  of  It,  he  adopts 
all.  He  must  reject  It  entirely  If  he  desires 
to  obtain  relief.  Any  material  aet  done  by 
him  with  full  knowledge  of  the  facts  consti- 
tuting the  fraud,  or  under  such  circumstan- 
ces that  knowledge  must  be  imputed  which 
assumes  that  the  act  Is  valid,  wlU  be  a  rati- 
flcatlfm."  2  Pom.  Eq.  Jur.  S  916. 

Where  an  award,  either  because  the  arbi- 
trators have  exceeded  their  authority,  or  be- 
cause all  matters  submitted  have  not  been 
considered,  or  for  any  other  reason.  Is  void- 
able, the  parties  may  expressly  or  impliedly 
ratify  It.  After  such  tatlflcatlon,  it  can  no 
more  be  objected  ta  1  Am.  ft  Snff.  Enc 
Law,  714. 

In  a  note  to  same  volume  of  the  Encyclo- 
pedia, page  714,  it  is  said  that  it  was  decided 
in  Keel  v.  Field,  72  Qa.  201,  that  where  mat- 
ters In  controversy  between  two  parties  were 
submitted  to  arbitration,  and  the  party  In 
whose  favor  the  award  was  made  received 
money  and  notes  of  other  persons  from  the 
opposite  party.  In  full  settlement  thereof, 
knowing  at  the  time  that  there  was  a  mis- 
take in  the  calculation,  by  which  the  full 
amount  of  interest  due  him  had  not  been  al- 
lowed, he  could  not  retain  the  amoimt  re- 
ceived under  the  arbitration  and  also  sue  f<w 
the  balance  due  by  reason  of  the  mistake. 
If  he  received  the  money  and  notes  In  full 
settlement  under  the  award,  after  notice  of 
the  mistake,  he  must  abide  the  settlement. 

Morse,  Aih.  p.  530,  says  that  where,  as 
often  occurs,  an  award  is  voidable,  It  is  per- 
fectly capable  of  being  ratified,  and  that 
such  ratification  may  be  either  express  or 
implied.  "It  may  be  made  by  a  written  or 
verbeU  assent  or  acceptance,  or  it  may  arise 
from  acts  done  by  a  party  of  such  a  nature 
as  to  raise  a  presumption  of  assent  or  ac- 
ceptance, which  he  will  thereafto-  be  con- 
clusively estopped  to  d&iy."  Culver  t.  Ash- 
ley. 19  Pick.  300. 

One  of  the  reasons  why  these  monthly 
estimates  are  made  final  and  conclusive  is 
that  as  the  work  progresses  the  difficulty  of 
accurately  measuring  the  different  kinds  of 
work  done,  whether  in  rock,  coal,  or  clay, 
increases.  The  substances  removed  or  cov- 
ered up  in  the  fills  and  the  cuts  or  tunnels 
sbow  less  clearly  how  much  of  each  sub- 
stance they  contained.  The  result  is  that  it 
is  simiily  Impossible  attex  a  short  time  for 


even  engineers  of  approved  skill  to  make 
estimates  that  are  correct,  and  any  estimate 
which  a  lury  may  afterwards  make  is  at 
best  merely  conjectural.  Such  itrovlslons 
are  therefore  dictated  by  conv^ience.  If  not 
by  necesEdty,  tend  to  do  justice  to  both  par- 
ties, and  are  upheld  and  encouraged  by  the 
courts.  Railroad  Go.  v.  Polly,  14  Orat.,  at 
pages  459,  460. 

It  Is  thwefore  the  duty  of  the  party  who 
objects  to  such  monthly  estimates  to  make 
his  objections  promptly.  Unless  It  be  so 
made,  one  of  the  chief  objects  for  which 
these  monthly  estimates  were  made  wholly 
falls. 

The  chief  engineer  made  the  monthly  esti- 
mates and  certified  them,  as  the  work  was 
done,  beginning  April  16,  1887,  and  continu- 
ing until  June  20,  1888.  Each  of  these  esti- 
mates showed  the  state  of- accounts  between 
the  parties  up  to  that  time,  the  balance  due 
the  plaintiff  which  was  then  payable,  and 
the  amount  reserved,  as  provided  in  the 
contract.  When  these  estimates  were  made, 
from  month  to  month,  during  that  period, 
by  the  chief  engineer,  they  were  accepted 
by  the  parties,  and  settlemrats  and  pay- 
ments made  in  accordance  therewith. 
When  each  payment  was  made  by  the  de- 
foidant,  the  plaintiff  executed  a  receipt  in 
full  for  the  balance  found  to  be  due  accord- 
ing to  such  monthly  estimate,  and  such  re- 
ceipt was  attached  to  the  monthly  state- 
ment, which  showed  clearly  and  distinctly 
the  true  state  of  accounts  between  the  par- 
ties up  to  that  date,  according  to  the  deter- 
mination of  the  chief  engineer.  It  is  true 
that,  during  that  period,  the  plaintiff  show- 
ed some  dissatisfaction  with  the  prices  that 
were  allowed  him  by  the  chief  engineer,  but 
he  never  declined  to  accept  these  monthly 
estimates,  nor  to  receive  the  amounts  which 
they  showed  he  was  entitled  to,  nor  to  give 
receipts  in  full  therefor.  There  Is  no  claim 
that  he  ever  made  any  formal  protest  to  the 
engineer  or  the  defendant  company  as  to 
these  monthly  estimates. 

He  was  asked  these  questions,  among  oth- 
ers: 

"Q.  When  yon  were  improperly  estimated, 
did  you  make  any  objection  to  It,  or  did  yea 
state  that  you  would  claim  the  contract 
figures  to  the  officers  of  ttie  company;  and, 
if  so,  to  whom? 

"A.  I  stated  once  or  twice  to  Mr.  Coe  tliat 
I  considered  that  I  was  entitled  to  $8.50  per 
cubic  yard  for  the  matffllal,  when  the  coal 
vein  disappeared. 

"Q.  When  was  tliat? 

"A.  During  the  progress  of  the  work. 
That  I  was  not  beli^  pn^rly  estimated; 
that  I  was  entitled  to  more  money  ttian  I 
was  getting,— that  Is  what  I  told  Hr.  Coe. 

**Q.  Did  you  have  any  further  conva*Ba- 
tlon  with  Mr.  Coe  on  the  subject? 

"A.  Not  until  I  was  informed  that  tlk& 
last  item  sheet  for  the  company  had  been 
sent  into  Ills  office^   Then  I  made  an  ear- 
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nest  protest  to  Mr  Coe  that  I  would  not  re- 
ceive the  final  estimate  based  upon  $1.75 
per  yard." 

On  cross-examination,  he  testifies  as  fol- 
lows: 

"Q.  And  when  ^ou  went  to  bim  and  com- 
plained abont  these  things,  he  told  you  he 
did  not  think  yon  were  entitled  to  any 
more? 

"A.  Yes,  sir." 

The  plaintlfl  had  conTersations,  during  the 
progress  of  the  work,  with  some  of  the 
subordinate  engineers  of  the  defendant  com- 
pany, In  which  he  claimed  tliat  he  was  not 
getting  all  that  he  was  entitled  to  under  his 
contract;  but  during  that  same  period  the 
plaintiff  was,  in  effect,  writing  to  the  higher 
officials  of  the  defendant  company,  every 
month,  that  these  estimates  were  correct 
and  satisfactory  to  him,— for  bis  receipts  in 
fall  for  the  monthly  balances  must  be  con- 
strued to  have  that  meaning.  The  action 
of  the  plaintiff  In  accepting  such  estimates, 
receiving  payments  in  accordance  there- 
with, and  giving  receipts  in  full  therefor, 
were  such  acts.  If  true,  as  would  estop  the 
plaintiff  from  going  behind  the  monthly  esti- 
mates, and  the  jury  should  have  been  so  in- 
structed. If  this  view  of  the  law  be  cor- 
rect, the  Instructions  of  the  court  given  up- 
on this  point  were  clearly  erroneous. 

This  court,  upon  the  former  writ  of  error 
Id  this  cas^  la  which  the  demurrer  to  the 
declaration  was  involved,  construed  the  con- 
tract sued  on,  and  by  that  constmction  we 
are  of  course  bound. 

The  only  effect  of  the  decision,  however, 
was  to  hold  that,  upon  that  couBtructlon  of 
the  contract;  the  allegations  of  each  count 
in  the  declaration  stated  a  good  cause  of 
action.  But  that  decision  did  not  deprive 
the  defendant  of  the  right  to  make  full  de- 
fense upon  the  merits  of  the  case.  Neither 
did  It  prevent  it  from  showing  that  the  par- 
tly themselves,  as  well  as  the  chief  engi- 
neer, had  placed  a  different  construction 
upon  the  contract  from  that  placed  upon  it 
by  this  court,  for  the  purpose  of  showing 
that  the  chief  engineer  was  not  guilty  of 
fraud,  or  mistake  which  Implied  fraud,  In 
making  his  monthly  estimates,  and  for  the 
purpose  of  showing  that  the  plaintiff  had, 
with  full  knowledge  of  the  facts  upon  which 
he  relied  to  show  the  fraud  or  mistake,  rati- 
fied and  confirmed  the  monthly  estimates, 
and  was  therefore  estopped  from  denying 
that  they  were  valid  and  conclusive  as  to 
the  balances  due  him  when  made. 

I  agree  with  the  majority  of  the  court  that 
the  question  whether  or  not  the  chief  engi- 
neer was  guilty  of  fraud  or  of  gross  mis- 
takes In  making  and  certifying  the  monthly 
estimates  was  peculiarly  within  the  prov- 
ince of  the  Jury.  It  was  of  the  utmost  con- 
sequence, therefore,  that  the  Jury  should  be 
properly  Instructed  upon  this  question;  and, 
while  the  Instruction  offered  by  the  defend- 
ant company  upon  this  point  may  not  be  an 


entirely  correct  statemmt  of  the  law,  the 
court  ought  not  to  have  rejected  It  and  re- 
fused to  give  any  Instruction  in  lieu  of  it 
Generally,  if  a  party  offers  an  incorrect  in- 
struction, the  court  is  not  required  to  give  a 
correct  Instruction  In  lieu  of  It,  unless  Its 
refusal  to  do  so  would  mislead  the  Jury. 
But  where,  as  In  this  case,  the  court  re- 
jects the  Instructions  of  the  party  and  gives 
Its  own  Instructions  in  lieu  of  his,  it  is  clear- 
ly its  duty  to  instruct  upon  every  point 
upon  which  he  asks  instruction,  if  there  be 
evidence  tending  to  establish  the  facts  upon 
wlilch  it  Is  based.  Upon  this  point,  I  think 
the  trial  court  also  erred,  to  fbe  prejudice  of 
the  defendant  company. 

I  am  of  opinion  that  the  Judgm^t  sbonld 
be  reversed,  and  a  new  trial  awarded. 


cn  Oa.  187) 

ABNBT  V.  STATB. 
(Supreme  Oourt  of  Oeor^   July  IS^  1885.) 
Cbiminai.  Trial— LsADiKe  Qoestions  — iNsrimo- 

TION8  OS  EyiDENCB. 

Under  the  circumstances  disclosed  by  the 
record,  there  was  no  error  in  permitting  the 
solicitor  general  to  ask  the  witness  introduced 
b7  him  leading  questions.  Nor  did  the  lan- 
guage in  the  charge  of  the  court,  of  which  com- 
plaint is  made,  carefully  guarded  as  it  was, 
amount  to  an  expression  or  intimatioQ  of  an 
opinion  upon  the  evidence,  or  the  effect  thereof. 
The  charge,  as  a  whole,  waa  full  and  fair,  and 
covered  all  the  substantial  issaea  made  in  the 
case.  The  verdict  was  fully  warranted  by  the 
evidence. 
(Syllabua  by  the  Court) 

Error  from  superior  court,  Paulding  coun- 
ty; C.  G.  Janes,  Judge. 

Jack  Abney  was  convicted  of  manslaugh- 
ter, a.n6.  his  motion  for  a  new  trial  having 
been  overruled,  be  brings  error.  A£Brmed. 

The  following  is  the  official  report: 

Jack  Abney,  Wyley  Abney,  and  I.  P.  Davis 
were  indicteid  for  the  murder  of  J.  L.  Wil- 
liams. Jack  Abney  was  found  guilty  of  vol- 
untary manslaughter,  and,  his  motion  for 
new  trial  being  overruled,  excepted.  The 
motion  contained  the  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  Also  because  the  court  erred  In  falling 
and  refusing  to  Instruct  the  Jury  as  to  the 
credibility  of  witnesses;  the  evidence  being 
confilcting,  and  he  having  been  requested  so 
to  do  by  defendant's  counsel  in  their  argu- 
ment Error  In  IntimaUng  an  opinion  to  the 
Jury  as  to  what  had  been  proved,  namely, 
that  this  movant  and  Davis  went  to  the 
bouse  of  deceased  on  the  Sabbath,  carried  a 
gun,  and  loaded  It  In  tbe  presence  of  de- 
ceased; the  court  charging:  "In  arriving 
at  a  conclusion  as  to  the  Intention  of  these 
parties,  and  as  to  what  deceased  ought  to 
have  thought  and  what  he  ought  to  have 
done,  you  should  consider  all  the  testimony 
in  the  case;  the  acts,  the  sayings,  and  the 
whole  conduct  of  defendant,  Wyley  Abney, 
and  Davis;  tbe  time  they  came,  and  the 
facts  that  It  was  the  Sabbath,  and  one  ot 
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tbem  carried  a  gun.  and'  loaded  It  In  his 
presence.  If  this  was  a  fact;  and  all  that 
iras  said  and  done,  and  the  manner  of  eacb 
of  them.  Now.  yon  cmsider  all  these  facts. 
Now,  I  do  not  mean  to  intimate  that  these 
parties  carried  a  gun  there.  I  do  not  mean 
to  Intimate  that  any  of  the  parties  loaded  a 
gun,— Jack  Abney,  Wyley  Abney,  or  any^ 
body  else,— or  that  they  used  a  knife,  or  any- 
thing else.  I  do  not  mean  to  intimate  to 
yon  any  Uxt,  either  In  tbla  charge,  <at  to 
express  any  <^tDlon  as  to  what  has  not  been 
prored,— either  In  this  charge,  or  during  the 
progress  of  the  case:  and.  If  it  appears  to 
you  that  I  have  done  so,  you  can  understand 
that  I  did  not  mean  to  do  so.  The  deter- 
mination of  the  facts  of  the  case  are  entirely 
with  yoo.  I  do  not  mean  to  Intimate  that 
they  carried  a  gun  there,  or  that  they  loaded 
a  gun  there,  or  that  they  did  anything  else. 
That  Is  your  province,  your  duty,  to  deter- 
mine all  the  facta  In  the  case.  I  simply 
called  your  attention  to  this,  that  yon  may 
consider  all  the  facts,  the  testimony  of  all 
the  witnesses,  and  the  statement  of  the  de- 
fendant, in  arriving  at  what  was  the  intpn- 
tton  of  these  parties,  and  what  was  their 
conduct;  taking  all  the  testimony  introduced 
In  the  case,  together  with  the  statement  of 
the  defendant,  and  weigh  it  all,  and  make 
up  yonr  verdict  from  all  the  testimony,  and 
from  the  law  which  the  court  has  given  you 
In  chai^."  Because  the  charge  was  up- 
on a  hypothetical  statement  of  facts,  not 
warranted  by  the  evidence,  and  excluded.  In 
almost  every  Instance,  the  jury's  considera- 
tion of  every  hypothesis  of  defendant's  in- 
nocence or  Justiflcatlon.  The  portion  of  the 
charge  so  objected  to  being:  "If  the  defend- 
ant on  trial,  Jack  Abney,  together  with  Wy- 
ley Abney  and  I.  P.  Davis,  went  to  the 
house  of  deceased  with  the  intention  of  kill- 
ing deceased,  or  doing  him  some  Jtwdily 
harm,  and  acted  in  such  a  way  as  to  lead 
deceased  to  believe  that  they  intended  to 
attack  him,  and  as  to  excite  the  fear  of  a 
reasonable  man,  or  whatever  may  have  been 
their  intention  in  going  there.  If,  after  get- 
ting to  the  home  of  deceased,  they  acted  so 
as  to  excite  his  fears,  and  to  excite  the  fears 
of  a  reasonable  man,  and  under  such  circum- 
stances deceased  made  the  first  attack,— that 
is,  if  they  acted  In  such  a  way  as  to  make 
him  believe  bis  life  was  in  danger,  or  that 
they  were  about  to  attack  bis  home  or  his 
house  in  a  riotous  and  tumultuous  manner, 
—If,  under  such  circumstances,  deceased 
made  the  first  attack,  shooting  at  one  of  the 
parties,  he  tiad  the  right,  under  the  law,  to 
do  this;  and  If  he  did  this,  and  a  struggle 
ensued  between  deceased  and  these  parties, 
or  any  of  them,  and  in  such  struggle  de- 
ceased was  killed,  the  killing  would  be  mur- 
der, and  all  the  parties  engaged  Id  any  way 
in  It  would  be  equally  guilty."  Because  the 
court  failed  to  state  in  the  charge,  as  set  out 
above,  that  In  order  to  Justify  deceased  he 
must  have  been  acting  under  the  Influence 


of  these  fears,  and  not  in  a  spirit  of  revenge. 
Because  the  charge,  as  set  out  last  above, 
assumes  that  defendants  Davis  and  Wyley 
Abney  were  about  to  attack  the  home  or 
house  of  deceased  in  a  riotous  and  tumultu- 
ous mAnner,  when  there  was  nothing  in  the 
testimony  authorizing  it,  nor  anthorlzlng  or 
ret[ulring  the  charge.  And  because  said 
chaise  was  erroneous.  In  that  the  court 
failed  to  go  further,  and  state:  If,  after 
persuasion,  remonstrance,  or  other  gentle 
measures  used,  a  forcible  attack  and  inva- 
sion on  the  property  or  habitation,  etc,  of 
deceased  conid  not  be  prevented,  then  he 
would  be  Justifiable  In  the  attack,  etc.  Be- 
cause the  court.  In  its  charge  to  the  Jury, 
Ignored  and  failed  to  charge  upon  one  of  the 
leading  and  controlling  theories  of  the  de- 
fense, to  wit,  that  defendant,  on  the  day  of 
the  killing,  finding  that  his  son,  Wyley  Ab- 
ney, and  I.  P.  Davis  were  contemplating  go- 
ing to  the  home  of  deceased,  and  suspecting 
that  there  might  be  trouble  If  they  went 
there,  attempted  to  dissuade  them  from  go- 
ing, and,  falling  to  do  so,  determined  to  ac- 
company tbem  for  the  purpose  of  preserving 
the  peace,  and  with  that  intention  took  the 
gun  from  I.  P.  Davis,  and  went  with  them 
to  the  home  of  deceased,  and  took  no  part 
In  the  difficulty  in  which  dec^ued  was  kill- 
ed, except  to  attempt  to  preserve  and  keep 
the  peace.  Error  In  relating  again  and  again 
that  portion  of  the  charge  most  favorable 
to  the  state's  theory,  but  not  that  part  which 
was  fav(H»bIe  to  defendant  Because  the 
charge,  taken  as  a  whole.  Is  argumentative, 
and  unfair  to  defendant  Error  in  stating. 
In  substance,  in  the  hearing  of  the  Jury,  that 
couneel  for  the  state  had  been  entrapped  by 
one  of  the  witnesses,  John  T.  OThomason,  a 
witness  for  the  state,  whose  testimony  was 
favorable  to  defendant,  and  In  allowing  the 
solicitor  general  to  cross-examine  him,  with- 
out any  evidence  whatever  to  show  that  the 
state's  counsel  had  really  been  entrapped  by 
the  witness,  "as  appears  In  the  evidence  of 
said  Thomason,  Incorporated  in  brief  of  evi- 
dence." 

Bartlett  &  Washington,  W.  H.  Spinks.  and 
J.  M.  Moon,  for  plaintiff  in  «ror.  W.  T.  Bob- 
erta.  SoL  Gen.,  fOr  the  State. 

PEB  OUBIAM.   Judgment  affirmed. 


(W  Oa.  MO 

PULLMAN  et  aL  v.  ELLIS  et  aL 
(Sopreme  Goort  of  Georgia.    March  2,  1896.) 

CSEDITOHS  or  COBPOKATION— JOINDEK  IN  SQDITA.- 
BLB  FSTmON— MlSAFPROPBIATIOH  OW  AsSltS 
— liTABILlTT  or  CORPOBATOm. 

1.  The  creditors  of  an  Insolvent  mercantile 
corporatioD,  the  corporators  of  which,  bsTing 
the  full  and  absolute  control  of  Its  affairs,  have 
wrongfully  misappropriated  its  assets,  so  as  to 
put  the  same  beyond  the  reach  of  these  credit- 
ors may,  though  the  claim  of  each  be  separate 
and  distinct  from  those  of  all  the  others,  unite 
in  an  equitable  petition  for  the  purpose  of 
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aabjecting  these  conioraton  to  individual  liabil- 
ity beeaiue  of  ni(»  misappropriation,  and  to 
this  end,  of  ob^ning  an  acconntiiuc.b7  tbem 
for  the  assets  thus  miiaivropriated.  Tnie  oupo- 
ratiou  itself  is  a  proper'  puEy  codefmdant  to 
tudi  petition. 

2.  The  gravamen  of  the  plaintifEs*  pebtion 
being  the  imsappropriation  complained  of,  and 
it  being  allied  that  such  misappropriation  ac- 
tually occurred,  and  was  in  law  a  fraud  upon 
the  rights  of  petitioners,  It  was  not  essential 
that  the  declaration  should  set  forth  distinct 
acts  of  actual  fraud  on  the  part  of  the  corpo- 
rators in  m&king  the  mifiappropriation. 

8.  ATermeots  in  the  petition  to  the  effect 
that  the  alleged  misappropriation  occurred  be- 
tween the  24th  of  October,  1802,  and  the  29th 
of  August,  1888,  were  sufficiently  specific  as 
azainst  a  special  demurrer  allegiI^[  that  there 
were  "no  allegations  of  the  time  of  the  misap- 
propriation." 

4.  The  petition,  alleging  that  the  debts  due 
the  petitioners  were  created  between  the  dates 
above  mentioned,  and  that  they  faore  Interest 
fnun  the  date  last  named,  suffidentiy,  for  the 
pnipose  of  a  case  like  the  present,  set  forth  the 
time  of  the  creation  of  the  petitioners'  clidma. 
(S^abos  by  the  Oonrt) 

EInror  from  bu^iIw  court,  Blbl>  county; 
3.  L.  Hardeman.  Judge. 

Fetitloa  by  Jc^  Pullman  &  Co.  and  oth- 
era  acalnst  John  R.  Sills  and  others.  Judg- 
ment tor  peQtloners.  and  defendants  bring 
error.  Affirmed. 

Dessan  &  Hodges,  for  plaintitfTs  In  errw. 
Hardeman,  Darla  &  Tomer  and  WUllngham 
A  lane,  tor  defendants  In  error. 

SIMMONS,  C.  J.  It  appears  from  the  peti- 
tion that  Ellis  and  his  wife,  baTlng  become 
heavily  indebted  as  partners  in  a  mercantile 
business,  had  themselres,  together  with  a 
near  kinsman,  inccxiKmted  under  the  name 
of  the  John  Ellis  Company,  and  In  the  cor- 
pomte  name  bought  goods  from  the  petition- 
ers, and  continued  the  business  formerly 
conducted  by  the  partnership,  until  they  had 
discharged,  out  of  the  assets  of  the  corpora- 
tion, nearly  all  of  their  Individual  liabilities 
contracted  as  members  of  the  partnership, 
and  thereby  rendered  the  corporation  Insol- 
vent The  corporation  then  made  an  assign- 
ment of  all  its  assets  for  the  b^^t  at  cred- 
itors, but  oiough  was  not  realized  from  the 
sale  of  the  assets  to  pay  the  preferred  cred- 
itors under  the  assignment,  and  the  peti- 
tioners' claims  are  still  unpaid.  The  cor- 
porators,  in  their  application  for  incorpora- 
tion, represented  that  their  capital  stock 
amounted  to  $25,000,  all  of  which,  they  al- 
lied, had  been  subscribed  and  paid  In;  but 
the  only  capltel  subscribed  and  put  into  the 
corporation  was  the  merchandise,  notes,  ac* 
coimts,  and  choses  in  actlm  which  belong- 
ed to  the  partnership.  The  petitioners 
charge  that  the  real  purpose  of  the  corpora- 
tion was  to  protect  the  separate  and  Indl- 
Tidtial  prepay  of  Ellis  and  his  wife  from 
the  outstanding  liabilities  th^  had  contract- 
ed, as  a  partnership,  the*  scheme  b^ng  to 
c<»itinue  the  business  under  the  corpMnte 
name  until  the  liabilities  contracted  by  them 
OS  partners  were  discharged  out  uf  the  as- 


sets of  the  corp(^tion;  and  that  the*  appro- 
priation of  the  corporation  assets  in  this 
manner  was  a  fraud  upon  the  petitioners  and 
other  creditots  of  the  c<»poration,  and  Ellis 
and  his  wife  were  liable  to  them  for  the 
amount  of  the  misappropriation.  The 
amounts  due  by  the  defendants  to  each  of 
the  petitioners  are  set  forth  In  the  petition, 
and  it  is  alleged  that  these  amounts  are 
for  merchandise  sold  to  the  J<^  Ellle  Com- 
pany  between  October  24,  1892,  when  the  . 
corporation  was  oi^anlzed,  and  August  29, 
1893,  when  the  deed  of  asalgimieut  was 
made,  and  that  interest  Is  due  thereon  from 
the  date  last  named.  The  petitioners  pray 
for  judgment  against  the  defendants  for  the 
amount  of  their  respective  claims,  and  that 
defendants  account  for  the  assets  of  the  cor- 
poration which  were  appropriated  by  Ellis 
and  his  wife  in  payment  of  their  firm  debts 
or  otherwise,  and  for  general  relief,  etc. 
The  grounds  of  demurrw  are  misjoinder  of 
parties  plaintiff,  Impropa  joinder  of  parties 
defendant,  want  of  a  cause  of  action,  ihsulfl- 
cl«it  allegatlona  of  fraud,  Insufficient  alle- 
gations of  the  time  of  the  creation  of  peti- 
tioners' debts,  and  no  allegation  of  the  time 
of  the  misappropriation  of  corporate  assets. 

There  was  clearly  no  misjoinder  of  parties 
plaintiff.  The  allegations  In  the  petition 
show  that  all  of  the  plaintiffs  bad  a  com- 
munity of  interest  in  the  questions  of  law 
and  fact  involved  in  the  controversy,  and  in 
the  kind  and  form  of  relief  demanded;  and 
by  their  jc^nlng  in  one  petition  a  multiplici- 
ty ot  suits  could  be  avoided,  and  equal  and 
exact  justice  could  be  done  much  better  than 
if  separate  suits  were  brought  by  the  dlf- 
fer«it  credltOTB.  If  the  misappropriation 
did  not  amount  to  as  much  as  the  corp<n*ate 
debts,  tlw  proportion  each  creditor  would  - 
he  entitied  to  could  not  be  ascertained  In 
s^arate  suits.  Indeed,  one  creditor,  stilng 
alone,  might  recover  the  entire  amount  of 
the  mlsappn^riatifm,  leaving  nothing  tor 
other  creditors;  but,  npon  a  Joint  petition  by 
all  the  credlton^  the  court  could  decree  a 
distribution  among  them  ot  the  amount  re- 
covered, in  propcwtion  to  their  respective 
debts.  It  is  also  clear  that  Ellis  and  his 
wife  and  the  John  Bills  Company  were  not 
improperly  Joined  as  parties  defendant.  See 
Bnms  V.  Beck,  88  Oa.  471,  10  S.  B.  12L 
We  think  the  allegations  of  £raud  were  suffi- 
cient The  gravamen  of  the  petition  being 
the  misappropriation  complained  of,  and  It 
being  alleged  that  such  mlsapproprlaticm 
actually  occurred,  and  was  In  law  a  fraud 
npon  the  rights  of  petitioners,  It  was  not  es- 
sential that  the  declaration  should  set  forth 
distinct  Rcts  of  actual  fraud  on  the  part  of 
the  corporators  in  making  the  misappropria- 
tion. As  against  a  donurrer  alleging  that 
there  were  "no  all^tioais  of  the  time  of  the 
misappropriation,"  averments  In  the  petition 
to  the  effect  that  the  alleged  mlsapproprlsr 
tion  occurred  between  the  24th  of  Octobgr, 
1892,  and  the  29th  of  August,  1893.  weie 
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Buffldently  specific;  and.  the  petition  alleg- 
ing that  the  debts  due  the  petitioners  were 
created  l)etween  the  dates  abore  mentioned, 
and  that  they  bore  interest  from  the  date 
last  named,  the  time  ot  the  creation  of  the 
petitioners'  claims  was  sufficiently  set  forth 
for  the  purpose  of  a  case  like  the  present 
A  good  cause  of  action  was  set  forth,  and 
the  court  did  not  err  in  orerrullng  tite  de- 
murrer. Judgment  affirmed. 

(W  Oa.  M) 

OAER  T.  STATB. 
(Supreme  Court  of  Oe<Hi^    March  18.  1885.) 
HoMiciDB— Dbfbnbb  or  iNSAiTiTr — Instructions. 

1.  The  defense  of  Insanity  at  the  time  of 
the  perpetration  of  the  alleged  crime  is  Included 
In.  and  made  hy  the  plea  of.  the  general  Issue; 
and  while,  In  the  absence  of  a  special  plea  set- 
ting up  insanity  at  the  time  of  the  trial,  it  may 
not  hare  been  necessary  for  the  court  to  explain 
to  the  jury  the  nature  and  purpose  of  such  a' 
plea,  that  this  was  done  is  not  cause  for  a  new 
trial,  it  appearing  that  the  court,  in  this  con- 
nection, also  instructed  the  jury  to  the  effect 
that  the  mental  condition  of  the  accused  since 
the  commission  of  the  alleged  criminal  act,  and 
at  the  time  of  the  trial,  might  be  considered,  as 
throwing  light  upon  the  condition  of  his  mind 
at  the  time  that  act  was  done. 

2.  The  defense  being  general  insanity,  and 
there  being  no  evidence  of  special  dementia,  or 
that  the  accused  was  laboring  under  any  de- 
lusion as  to  the  act  committed,  there  was  no 
error  in  charging:  "Insanity  is  where  there  is 
a  total  or  partial  Impairment  of  the  intellect, 
and  to  snch  an  extent  that  the  person  who  is 
Him  affected  does  not  know  the  difference  be- 
tween right  and  wrong,  as  to  the  act  that  he  is 
committing." 

3.  That  the  court  undertook,  in  a  general 
way,  to  explain  to  the  jury  the  different  forms 
and  kinds  of  insaDlty,  was  not,  of  itself,  an  in- 
vasion of  their  province  in  passing  upon  the 
■  questions  of  fact  involved  in  the  case;  and 
though  the  court's  definitions  may  not  have  been 
sufficiently  comprehensive,  nor,  in  all  respects, 
perfectly  correct,  they  were  not,  in  view  of  the 
entire  charge,  harmful  to  the  accused. 

4.  While  It  may  not  have  been  appropriate 
for  the  court  to  inform  the  jury,  as  matter  of 
fact,  that  insanity,  in  all  its  forms,  was  liable 
to  become  worse;  that  insanity  of  any  kind  was 
progressive  In  its  nature;  and  that,  while  there 
were  some  exceptions,  the  general  rule  was  that 
it  progressed  tiU  it  ended  in  complete  dementia, 
—so  doing  was  neither  expressing  an  opinion  as 
to  the  facts  of  the  pending  case,  nor,  in  view 
of  all  the  evidence  and  of  the  respective  conten- 
tions of  the  parties,  cause  for  a  new  trial. 

6.  The  legal  presumption  being  that  every 
person  is  sane,  and  that  every  such  person  re- 
mains so  until  the  contrary  is  shown,  it  is  essen- 
tial to  the  establishment  of  the  distinctive  de- 
fense of  insanity,  as  such,  that  Insanity  at  the 
time  of  the  commission  of  the  offense  be  provt^d 
by  a  preponderance  of  the  evidence;  and  the 
burden  of  so  doing  rests  upon  the  accused.  If 
this  particular  defense  Is  not  thus  established, 
the  jury  would  not  be  authorised  to  acquit  upon 
the  same.  The  evidence  bearing  on  the  ques- 
tion of  Insanity  should,  however,  be  duly  consid- 
ered. In  connection. with  all  tbe  other  evidence. 
In  determining  whether  or  not  upon  a  view  of 
the  whole  case,  there  was  a  reasonable  doubt 
of  the  guilt  of  the  accused.  The  mere  fail- 
ure of  the  court  In  the  present  case,  to  charge 
as  iudicatcd  In  the  preceding  sentence,— there 
being  no  request  so  to  do,— is  not  cause  for  a 
new  trial;  the  charge  upon  the  subject  of  rea- 
sonable donbt  being  sufficiently  full  and  fair  to 


give  the  accused  the  benefit  of  aH  the  evidence 
relating  to  his  alleged  Insanity,  for  the  purpose 
of  casOog  a  doubt  upon  his  guilt 

6.  The  ebarges  complained  of,  and  which 
are  not  covered  by  the  rulings  announced  in  the 
preceding  notes.  If  erroneous  at  all.  contain  noth- 
ing which  would  justify  the  granting  of  a  new 
trial.  There  was  no  error  in  striking  the  spe- 
cial plea  filed  by  the  accused,  nor  in  refuting  to 
allow  his  couDsd,  because  of  such  plea,  to  open 
and  conclude  the  evidence  and  the  argument 
The  newly-discovered  evidence  was  cumulative, 
and  would  not  probably  dtange  the  result  The 
alleged  irregularities  and  improprieties  in  the 
conduct  of  court  and  counsel  were  not  shown  to 
luive  occurred.  The  alleged  misconduct  of  the 
Jury,  in  reading  newspaper  reports  of  the  trial, 
was  sufficlentiy  disproved  bv  the  affidavits  of 
the  jurors  themselves,  and  the  affidavits  to  the 
contrary  made  by  two  of  them  could  not  be  re- 
ceived to  impeach  the  verdict  The  evidence, 
as  a  whole,  fully  warranted  the  conviction,  and 
there  is  no  good  cause  for  a  new  triaL 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coontr; 
B.  H.  OlaA^  Judge. 

Alex  Carr,  having  been  convicted  of  mnr^ 
dtf,  brings  error.  Affirmed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
J.  A.  Anderson,  G.  D.  Hill,  SoL  G^,  and 
J.  H.  Terrell,  Atty.  G^,  for  the  Statok 

LUMPKIN,  J.  1.  It  Is  the  right  of  coun- 
sel  conducting  the  defense  of  one  charged 
with  crime  to  file  a  special  plea  alleging  that 
the  accused  is  insane  at  the  time  of  the  trial; 
and  when  such  a  plea  Is  filed  it  becomes 
the  duty  of  the  court  to  cause  the  issue  thus 
made  to  be  first  tried  by  a  special  Jury,  and 
If  the  plea  is  found  to  be  true  an  order 
shoold  be  passed  committing  the  accused  to 
the  lunatic  asylum.  In  a  trial  of  this  Und 
the  merits  of  the  accusation  against  the  ac- 
cused are  not  Involved  or  passed  upon. 
When,  however,  no  such  plea  Is  filed,  and 
the  accused  goes  to  trial  upon  the  general 
plea  of  "Not  guilty,"  be  may  show  under 
that  plea  that  he  was  Insane  at  the  time  the 
alleged  crime  was  committed,  and  thmfore 
legally  Irresponsible  for  the  same.  The  njles 
abore  stated  are  well  established  in  the 
criminal  procedure  of  this  state,  and  no  cita- 
tion of  authmity  In  support  of  them  need  be 
made.  At  the  trial  of  the  case  now  under 
InveetlgaUon,  the  judge  undertook  to  state 
these  rules  to  the  Jury.  It  was  perfectly 
proper  to  Inform  them  aa  to  the  right  of  tbe 
accused  to  show  he  was  Insane  at  the  time 
he  committed  the  homicide;  but  there  was, 
perhaps,  no  occasion  for  explaining  to  them 
the  nature  and  purpose  of  a  spedal  plea 
alleging  Insanity  at  the  time  of  the  trial,  as 
DO  such  plea  had  been  filed.  We  cannot 
see,  however,  that  so  doing  affords  any  rea- 
son for  granting  a  new  trial.  While  It  la 
true  that  counsel  t<x  the  accused  contended 
he  was  Insane  at  tbe  time  of  the  trial,  tbey 
did  not  choose  to  present  this  special  plea, 
and  have  It  first  det^mlned;  and  althoufcb. 
by  reascHi  of  tbe  lustmctions  of  the  court, 
the  jury  may  have  been  made  aware  of  his 
right  to  present  such  a  special  plea.  It  Is 
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not  at  all  i^obable  tbat  this  operated  In- 
juriously against  him,  because  the  court 
very  clearly  and  distinctly  Informed  the  jnry 
that  his  mental  condition  since  the  commis- 
slMi  of  the  homicide,  and  at  the  rery  time  of 
the  trial,  might  be  considered  by  them,  as 
throwing  light  apon  the  condition  of  his 
mind  when  the  homicide  occurred;  and  the 
question  whether  or  not  the  accused  was  In- 
sane at  the  time  of  the  trial  was  one  with 
whloh  the  jur7  were  ooncemed  only  In  so  far 
as  It  might  throw  Ught  upon  his  mental 
condition  when  he  took  the  lift  of  the  de- 
ceased. 

2.  The  court,  among  other  things,  gave  the 
charge  quoted  In  the  second  headnote,  which 
was  but  stating,  In  substance,  the  general 
rule  laid  down  by  this  court  as  far  back  as 
the  case  of  Boberts  t.  State,  3  Ga.  310,  In  the 
following  language:  "If  a  man  has  reason 
sufficient  to  distinguish  between  right  and 
wrong,  In  relation  to  a  particular  act  about 
to  be  committed,  he  is  criminally  responsi- 
ble.*' The  same  rule  was  announced  In 
Choice  V.  State,  31  Ga.  424,  and  has  been  uni- 
formly recognized  by  this  court,  so  far  as 
we  are  Informed,  up  to  tbls  date.  In  Bob- 
arts*  Case,  supra.  It  was  also  stated  that  an 
exception  to  the  general  rule  existed  where 
a  man  baa  sufficient  reason  to  distinguish  be- 
tween right  and  wrong,  as  to  a  particular 
act  about  to  be  committed,  yet,  In  conse- 
quence of  some  delusion,  the  will  Is  over^ 
maBt««d,  and  there  is  no  criminal  Intent 
But  the  qualiflcatlon  was  added  that  the  act 
Itself  must  be  connected  with  the  peculiar 
delusion  under  which  the  person  is  laboring. 
Judge  Nlsbet,  in  commenting  upon  this  ex- 
ception, refers  to  the  celebrated  case  of  King 
V.  Hadfield,  27  How.  St  Tr.  1281.  and  the 
great  speech  of  Mr.  Ersklne,  which  "shed 
new  Ught  upon  the  law  of  insanity."  In 
Danforth  v.  State,  75  Ga.  614,  the  present 
chief  justice,  who  was  then  upon  the  circuit 
bench,  after  stating  in  his  charge  the  gen- 
eral rule  as  above  mentioned,  gave  the  ac- 
cused the  benefit  of  an  exertion  to  the  effect 
that  he  was  irreeimnslble  if  the  ■killing  was 
done  uud^  some  Irresistible  impulse,  the  re- 
sult of  a  diseased  and  disordered  mind, 
which  overcame  his  will  and  took  away  his 
power  of  self-control,  provided  the  act  Itself 
was  connected  with  the  peculiar  delusion,  If 
any,  under  which  he  was  labwing  at  that 
time.  Justice  Hall,  In  delivering  the  opinion 
of  this  court,  remarked.  In  general  terms,  on 
p^e  628,  that  the  charge  referred  to  was 
fall,  fair,  and  Impartial,  and  quite  as  favor- 
able to  the  accused  as,  under  the  law,  could 
have  been  asked.  In  Fogaxty  v.  State,  80 
Ga.  460,  6  S.  E.  782,  the  trial  Judge  was  re-  ' 
quested,  among  other  things,  to  charge  the 
Jury  as  follows:  *'If  the  defendant  c<Hnmit 
an  assault,  knowing  it  to  be  wrong,  when 
driven  to  It  by  sn  uncontrollable  and  irre- 
sistible Impulse,  arising,  not  from  natural 
passion,  but  from  an  unsound  condition  of 
mind,  he  Is  not  criminally  respon^t>le." 


Other  requests  to  a  somewhat  similar  effect 
were  also  i^eseuted.  This  court  held  that 
there  was  no  error  In  refusing  to  give  these 
requests  In  charge,  and  it  is  stated  in  the 
(pinion  that  the  court  declined  to  review  its 
previous  rulings  on  the  subject  presented, 
seeing  no  reason  to  doubt  their  soundness 
and  wisdom.  The  facts  of  the  Pogarty  Case 
are  not  set  forth,  but  a  general  idea  of  the 
nature  of  the  case  may  be  derived  from  the 
concluding  sentence  of  the  opinion,  on  page 
468,  80  Go.,  and  page  782,  S  S.  E.,  where  It 
Is  stated  that:  "The  defendant  was  guilty 
of  a  most  outrageous  and  unprovoked  viola- 
tion of  the  penal  laws  of  the  state,  and,  be- 
ing guilty,  he  must  suffer  the  consequences 
of  his  unbridled  passion."  Presumably, 
therefore,  there  was  nothing  in  the  evidence 
to  show  that  Pogarty  acted  under  the  influ- 
ence of  any  delusion  or  Irresistible  Impulse 
to  CMnmit  the  homicide  for  which  he  was 
hdd  to  be  r^ponsible  In  law.  In  l^e  case 
of  Patterson  v.  State,  86  Ga.  70,  12  S.  B.  174, 
which  was  an  Indictment  against  the  ac- 
cused for  an  assault  with  Intent  to  murder 
his  wife,  an  effort  was  made  to  set  up  the 
defense  that  he  stabbed  her  while  acting  un- 
der an  Insane  delusion  and  an  Irresistible 
Impulse.  The  trial  judge.  In  excluding  cer^ 
tain  evidence  offered  tor  this  purxwse,  ex- 
pressed an  opinion  adverse  to  a  defense  of 
this  character;  but  this  court  declined  to 
pass  upon  the  correctness  of  this  oplniwi  In 
the  abstract  and  upheld  the  rejection  of  the 
evidence  for  another  reason.  Whatev^  may 
be  deduclble  from  the  foregoing  cases,  there 
seems  to  be  no  real  necessity.  In  the  case 
now  under  consideration,  to  discuss  to  what 
extent  the  general  rule  for  testing  Insanity, 
above  stated,  may  or  may  not  be  varied  with 
reference  to  delusions  or  irresistible  im- 
pulses. The  defense,  as  we  understand  it 
was  general  Insanity,  and  not  that  the  ac- 
cused was  a  monomaniac,  or  afflicted  with 
any  particular  type  of  insanity.  There  was 
no  evidence  of  special  dementia,  nor  was  it 
sought  to  be  shown  that  while  the  accused 
may.  In  a  general  way,  have  known  the  dif- 
ference between  right  and  wrong,  he  was, 
upon  any  particular  subject  of  defective 
mind.  Certainly  tliere  was  no  proof  au- 
thorizing the  conclusion  that  In  taking  the 
life  of  King  the  accused  was  acting  under 
any  special  dduslon  hi  connection  with  tbat 
act  or  that  In  committing  It  he  was  actuated 
by  an  impulse  which,  from  weakness  of  will 
produced  by  mental  disease,  he  was  utteiiy 
lucapable  of  resisting.  The  evidence  does 
show  that  on  various  occasions  before  the 
homicide  the  accused  manifested  eccentricity 
'  of  mind,  and  did  things  which  would  hardly 
be  expected  from  persons  of  sound  common 
sense  and  of  perfectly  well  balanced  minds. 
It  was  also  shown  that  he  had  certain  erratic 
Ideas  and  notions,  which  would  not  probably 
have  been  entertained  by  a  thoroughly  sen- 
sible and  clear-headed  man.  But,  putting  all 
these  things  together,  th^  did  not  amount 
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EO  more  tlun  showing  that  up  to  the  time  of 
the  homicide  the  accused  was  more  or  lesi 
iKTcentric  in  mind,  and  had  certain  marked 
peculiarities  of  thought  and  conduct.  They 
would  hardly  have  justified  the  conclusion 
that  whatever  Infirmity  he  had  was  insanity 
of  any  particular  form.thougih  they  may  have 
manifested  a  decided  tendency  to  graeral  de- 
mentia; and  if.  at  the  time  of  the  trial,  he 
was,  as  his  counsel  contended,  really  insane, 
it  was  but  the  outcome  of  previous  indica- 
tions, which  had  not  gone  to  the  extent  of 
rendering  him  mentally  irresponsible  at  the 
time  of  the  killing.  The  trial  Judge  was  not 
i-equeated  to  charge  upon  the  subject  of  de- 
lusions or  Irresistible  Impulses,  and  would, 
In  our  opinion,  have  been  justified  in  declin- 
ing so  to  do,  for  the  want  of  evidence  war- 
ranting Instructions  upon  these  subjects, 
even  if  It  would.  In  a  case  of  a  different  char- 
acter, have  been  proper  to  qualify  the  general 
rule  we  have  already  mentioned  as  being 
quoted  in  the  second  headnote.  We  there- 
fore simply  rule  that  In  this  case  the  instruc- 
tion given  was  prop^  and  right,  and  we  do 
not  now  undertake  to  say  whether,  under 
different  facts,  it  would  or  would  not  be  the 
duty  of  the  court  to  modify  this  Instruction 
by  stating  exceptions  relating  to  special 
phases  of  alleged  mental  irresponsibility. 

3.  The  court  undertook,  at  some  length, 
to  state  and  explain  to  the  jury  the  different 
forms  and  kinds  of  insanity.  The  defini- 
tions given  may  not  have  been  comprehen- 
sive enough  to  Include  every  degree  and 
type  of  this  disease,  and  It  may  be  that  the 
language  employed  was  not,  In  all  respects, 
perfectly  accurate.  We  do  not,  however, 
feel  disposed  to  enter  Into  a  discussion  of 
these  questions;  nor  do  we  think  we  are 
able  to  give  any  better  presentation  of  the 
subject  than  was  done  by  our  experienced 
and  learned  brother  of  the  circuit  bench. 
It  is,  at  this  time^  only  necessary  to  say 
that  In  telling  the  jury  what  insanity  was, 
and  in  stating  the  different  forms  in  which 
It  appeared,  he  did  not  invade  their  province 
in  passing  upon  questions  of  fact  involved 
in  the  case  on  trial;  nor  did  he,  in  our 
opinion,  say,  la  this  connection,  anything 
which  could  have  resulted  in  any  harm  to 
the  accused. 

4.  The  court  gave  to  the  Jury  another  in- 
struction, the  nature  of  which  la  indicated 
in  the  fourth  headnote.  We  are  strongly 
inclined  to  the  belief  that  this  Instruction 
expresses  nothing  but  the  truth,  though  It 
may  not  have  been  appropriate  for  the  court 
to  Inform  the  jury  that  Insanity,  In  all  its 
forms,  was  liable  to  become  worse,  and  that 
it  generally  ended  In  complete  dementia. 
Still,  it  would  require  somewhat  of  a  strain 
to  hold,  as  was  contended,  that  so  doing 
was  expressing  an  opinion  as  to  the  facts 
of  the  pending  case.  It  was  also  contended 
that  this  Instruction  was  hurtful  to  the  ac- 
cused, for  an  additional  reason.  His  counsel 
claimed  he  was  insane  while  the  trial  was 


progressing,  which  the  state,  of  coarse,  de- 
nied. The  argument  here  was  that.  If  the 
jury  were  of  the  opinion  that  the  accuaetl 
was  not  Insane  at  the  trial,  they  would 
have  been  led  by  tills  Instruction  to  believe 
he  could  not  have  been  so  at  any  previous 
time,  because,  if  he  ever  had  been,  he 
woQld,  according  to  the  chaise  of  the  court, 
have  been  bound  to  become  worse,  and 
therefore  would  undoubtedly  manifest  de- 
cided insanity  at  the  trial.  This  argument, 
it  will  be  perceived,  will  fall  to  the  ground, 
if,  IB  point  of  fact,  the  appearance  and 
symptoms  of  the  accused  during  the  trial 
were  such  as  to  manifest  a  then  existing 
condition  of  Insanity  or  imbecility;  and,  be- 
sides, as  has  already  been  stated,  the  Jury 
were  told  that  they  could  consider  his  then 
condition,  as  Illustrative  of  the  state  of  Iiis 
mind  at  the  time  of  the  homicide;  and  under 
the  charge,  as  a  whole,  the  jury,  who  were 
doubtless  s^islble  men,  would  never  bare 
found  the  accused  guilty,  if  they  bad  not 
been  satisfied  that,  whatever  his  condition 
at  the  trial  may  have  been,  he  was  legally 
responsible  when  he  shot  King  down  In  the 
street 

&.  The  pn^KWltlons  stated  In  the  fifth 
headnote  are  sufficiently  supported  by  the 
decision  of  this  court  in  Danf&rth's  Case, 
supra,  and  that  of  Garter  v.  State,  66  6a. 

463. 

6.  It  would  hardly  be  profitable  to  enter 
upon  a  fnll  discussion.  In  detail,  of  all  the 
grounds  of  the  motion  for  a  new  trial  made 
in  this  case.  We  have  carefully  examined 
the  charges  complained  of,  and,  if  erroneous 
at  all,  they  contain  nothing  which  vrould 
Justify  this  court  in  granting  a  new  trial. 
Indeed,  the  charge,  as  a  whole,  was  a  very 
excellent  one.  Counsel  for  the  accused  filed 
a  special  plea  admitting  the  homicide  with 
which  he  was  charged,  but  denying  his  re- 
sponsibility under  the  law,  because  of  his 
alleged  insanity  at  the  time  the  deed  was 
committed,  and  thereupon  claimed  the  right 
to  open  and  conclude  the  evidence  and  the 
argument  The  court  struck  the  plea,  and 
refused  to  allow  this  privilege.  Both  these 
rulings  were  correct  See,  again,  Danforth's 
Case.  There  was  much  evidence  bearing 
upon  the  alleged  Insanity  of  the  accused. 
The  newly-discovered  evidence  was  merely 
cumulative  upon  this  question.  It  was  al- 
leged that  certain  Irregularities  and  Im- 
proprieties were  committed  by  the  court 
and  by  counsel  for  the  state  during  the 
progress  of  the  trial.  The  grounds  of  the 
motion  for  a  new  trial  relating  to  these  mat- 
ters were  not,  however,  approved.  The 
grounds  allying  misconduct  on  the  part  of 
the  jury  In  reading  newspaper  reports  of 
the  trial  were  suflJcIently  disproved  by  the 
affidavits  of  all  the  jurors.  Additional  affi- 
davits made  by  two  of  the  jurors  were  ap- 
parently in  conflict  with  those  to  which 
they  originally  deposed,  but  these  latter  affi- 
davits could  not  be  received  nor  cuutdered 
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A»r  tbe  pnrpose  of  ImpeadUng  tbe  TflrOlcL 
HUl  T.  State,  91  Ga.  15S.  16  8.  E.  VT9. 

We  bare  given  the  evldeikce  In  this  case 
a  very  tborough  examination  and  cooalAec- 
atlon.  In  onr  opinion,  it  fuUy  warranted 
tbe  Jary  In  reaching  the  conclusion  that  at 
the  time  of  the  homii^de  the  accnaed  was 
not  insane,  and  we  find  no  reason  to  dle- 
tnrb  the  verdict  Upon  the  aasnmptlon  that 
the  aocnsed  knew  what  he  was  doing,  a 
more  ddiberate,  cold-blooded,  and  wicked 
murder  was  never,  perhaps,  committed 
within  the  bcMrders  of  this  state.  In  view  of 
all  the  evidence  we  are  unwilUng  to  take 
npon  onrsdres  the  re^wnaiUUty  of  saying 
the  Tsrdlct  does  not  erpreea  the  real  tmth 
of  the  case.  If  the  unfortunate  man  who  is 
doomed  to  death  had  originally  a  somewhat 
diseased  mind,  and,  because  of  the  advanc- 
ing tMideucy  of  his  mmtal  infirmity.  Is  now 
actoally  insane,  the  law.  In  Its  humanly, 
will  avert  from  him  the  penalty  of  death, 
and  commit  Mm  to  the  lunatic  asylum.  If 
he  is  not  insane,  he  must  resign  blmsdf  to 
tlte  &te  brought  upon  him  by  his  own  law- 
less and  twrlUe  act.  Judgm^  sfflnned. 


(9s  os.  ns) 

ASKEW  V.  8ILMAN. 
(Sopteme  Oovrt  of  Gteori^a.   March  25,  1S85.) 

LlABlLITT  OF  ReTIRINQ  PaRTSBR  OS  FiRH  NOTB 

IIadb  bt  Copartkbb  attbr  DiesoLOTioif 

— NOTICB  or  DlBSOLCTIOX. 

1.  to  one  who  had  been  a  mere  costomer 
of  a  nartnerahip  aa  a  pnrdiaser  of  its  goods,  but 
who  nad  never  been  a  creditor  of  the  partner- 
sbip.  actaal,  perBonal  notioe  of  the  dissolution 
of  the  partnership  b;  the  withdrawal  of  one  of 
Its  members  is  not  indispensable  to  the  dis- 
ebai«e  of  the  retiring  partner  from  liability  up- 
on a  note  for  the  loan  of  money  executed  in 
the  firm  name  after  the  dissolution.  A  custom- 
er of  this  kind  is  entitled  only  to  such  notice 
as  should  be  s^ven  to  "the  world"  of  the  dis- 
solution. 

2.  It  la  a  question  for  the  jury  whether  or 
not,  under  all  the  circumstances  of  a  given  case, 
the  party  making  snch  a  loan  and  taking  such  a 
note  is  chargeable  with  notice  of  the  dissolution 
of  the  firm;  and  in  determining  this  question 
they  may  take  Into  consideration  tbe  fapae  of 
time  oecnrring  between  the  diasolntioa  and  the 
making  of  the  note,  and  all  the  evidence  show- 
ing what  informatloo  was  received  by  the  lend- 
er, and  illustrating  bis  knowledge  or  want  of 
knowledge,  before  the  loan  was  made,  as  to  the 
fact  of  dissolution. 

3.  The  publication  in  a  newspaper  of  local 
items  of  oewa  inserted  by  the  editor,  and  neither 
authorixed  nor  signed  by  any  member  of  a  firm, 
to  the  effect  that  one  of  the  partners  had  with- 
drawn, is  not,  necessarily,  all  that  may  be  req- 
uisite to  convey  notice  of  dissolution,  bat  should 
be  given  such  weight  as.  in  the  opinion  of  the 
jury,  it  Is  entitled  to  receive. 

4.  The  fact  of  the  circulation  in  the  com- 
mnnity  of  a  general  rumor  that  one  of  the  part- 
ners had  retired  is  admissible  in  evidence,  not 
as  being  of  itself  sufficient  to  pat  any  particular 
person  on  notice  of  the  dissolution  of  the  firm, 
but  as  a  circamstance  proper  to  be  ooneidered 
br  the  jnry  in  connection  with  the  other  evi- 
dence bearing  on  the  question  of  notice. 

5.  If  the  retiring  partner  was  not  other- 
wise liable,  the  fact  that  tlie  money  loaned  to 
the  other  members  of  the  firm,  and  for  which 


they  gave  a  note  In  the  firm  name,  was  used  In 
paying  debts  contracted  by  the  Hrm  prior  to  his 
withdrawal,  would  not  render  blm  so. 
(SyllaboB  by  the  Court.) 

Brror  from  city  court  of  Jackson;  W.  W. 
StariE,  Judge. 

Action  by  Mrs.  S.  B.  Sllman  against  Elbert 
Askew  and  others.  From  a  Judgmrat  for 
plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant Askew  brings  error.  Brought  for- 
ward from  tbo  last  term.  Codc^  H  4271a- 
'OITle.  Berersed. 

W.  L  Pike,  E.  C.  Armstead,  G.  C  Ihomoa, 
and  J.  3.  Strickland,  for  plaintiff  In  error.  J. 
A.  B.  Maliafley,  K.  T.  Brown,  and  Brwln, 
Cobb  &  WooUoy,  for  di^endant  in  eeeor. 

SIMMONS.  C.  J.  Mrs.  Silman  soed  Askew 
and  othOT,  alleged  to  be  members  of  the  Arm 
of  Austin  ft  Co.,  vpoa  a  promissory  note  sign- 
ed In  the  firm  name,  and  dated  Jtme  17,  ItON). 
Askew  pleaded  "Not  indebted";  also  that  he 
had  not  signed  the  note,  nor  antlurlBed  any 
person  to  do  so  for  liim.  and  had  never  rati- 
fied the  signing;  and  fnrthe:,  that  lie  was  not 
a  member  of  tbe  firm  when  the  note  was 
signed,  and  was  not  bound  tbe  contract; 
fbat  the  firm  was  dissolved  January  11, 1888, 
and  had  ceased  to  do  bnsineas  from  that  date, 
which  fiict  was  known  to  the  plaintiff  when 
tbe  note  was  executed.  There  was  a  verdict 
for  the  plaintiff  against  all  the  defendants 
sued,  and  Askew  made  a  motion  ftnr  a  new 
trial,  which  was  oTermled,  and  he  excited. 

1.  The  main  questlcm  at  issue  oa  the  trial 
of  the  case  was  whether  tbeire  was  such  no- 
tice of  the  dissolution  of  the  partnership  as 
would  relieve  Aslcew  from  Uabilltiy  for  the 
debt  in  Question.  It  appeared  frmn  the  evi- 
dence that  the  dissolution  took  place,  as  al- 
leged in  the  plea,  mwe  than  two  years  prior 
to  the  date  ot  the  note,  and  tliat  tbe  note 
was  given  1v  Austin,  me  of  the  cc^iartnera, 
without  tbe  knowledge  or  consent  of  Askew, 
for  money  borrowed  Austin  in  the  name  of 
the  firm  at  the  time  the  note  was  executed. 
Askew's  withdrawal  ftom  the  partnership 
was  announced  soon  after  the  dissolution.  In 
a  newspaper  published  In  the  town  in  which 
tbe  plaintiff  resided  and  the  firm  conducted 
Its  business,  the  announcment  appearing  at 
different  times,  in  the  form  of  news  lt«ns, 
written  by  tbe  editor  of  the  paper.  The  plain- 
tiff was  a  subacrlb«r  to  tlie  new^per  when 
these  notices  appeared,  but  testified  tliat  she 
(lid  not  see  them,  and  that  she  had  no  notice 
or  knowledge  of  tbe  dissolution  at  any  time 
priw  to  the  execution  of  the  note,  but  sap- 
poaed,  when  she  took  the  note,  that  Askew 
was  still  a  member  of  the  firm.  She  had  been 
a  customer  of  the  firm,  as  a  purchaser  of 
goods,  during  Askew's  connection  with  it,  but 
was  not  a  tnredltw  before  the  date  of  the  note. 
The  court.  In  certain  instmctlms  to  the  Jury, 
which  are  complained  of  1^  the  plaintiff  in 
error,  charged  them,  in  effect,  that  If  the 
plaintiff  was  a  "customer"  of  the  firm.  She 
would  be  entitled  to  actual  notice  uf  the  dhs' 
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Bolntion.  We  think  tbe  court  erred  In  so 
cbarging.  In  order  to  rtiieve  an  ostensible 
partner  from  liability  tot  debts  contracted  In 
the  partnership  name  sabseqnently  to  his 
withdrawal  from  the  firm,  the  dissolution 
mnst  be  made  known  "to  credltcnrs  and  to  the 
world"  (Code,  }  18U5);  but  it  Is  not  necessary 
that  the  notice  should  be  actual  or  personal 
except  to  creditors.  Although  It  Is  often  said 
in  text-books  and  decisions  that  actual  notice 
or  knowledge  of  the  dissolution  must  be 
brought  home  to  forma  "customers"  of  the 
firm,  this  language  has  reference  only  to  cred- 
itors. See  2  Bates,  Partn.  }  613;  17  Am.  & 
Eng.  Ena  Law,  p.  1124.  A  customer,  in  the 
s«ise  in  which  the  term  was  used  In  this 
case,— that  Is  to  say,  <Hie  whose  dealings  with 
t^e  partnership  tiare  been  confined  to  the 
purchase  of  Its  goods,— is  entitled  (»ily  to  such 
notice  as  should  be  '^Ten  to  *the  world."  ' 

2-4,  As  to  the  notice  which  should  be  given 
to  '*tbe  worid,"  no  Inflexible  mle  can  be  laid 
down.  Publication  In  a  public  gazette  circu- 
lated in  the  locality  *ln  which  the  business 
of  the  partnership  has  been  conducted,  If  such 
publication  l8,£fiir  and  reasonable  as  to  its 
terms  and  the  numba  of  times  It  Is  made,  Is 
usually  suiUcient  notice  to  the  world.  £w- 
ing  T.  Trlppe,  73  Ga.  776;  T.  Pars.  Parta  (4th 
Ed.)  S  317,  and  notes.  And  see  Richards  "f. 
Butler,  66  Ga.  6ti3;  BlUson  t.  Sexton,  105  N. 
C.  356,  11  S.  E.  ISO.  An  editorial  notice,  not 
signed  by  any  member  (a  the  firm,  may  be 
as  efTectual  for  this  purpose  as  an  advertise- 
ment purporting  to  Issue  by  authority  of  the 
pnrtnera  over  their  signature.  Solomon  t. 
Klifewood,  66  Mich.  256.  21  N.  W.  836;  Young 
T.  Tlbbltta,  32  Wis.  7».  Whether  this  Is  so  or 
not  is  generally  a  question  for  the  Jury,  and 
the  court  In  the  present  case  erred  In  char- 
ging, as  a  matter  of  law,  that  such  notice 
would  not  be  suiUcient  "It  is  not  an  abso- 
lute, Inflexible  rule  that  there  must  be  a  [Hib- 
llcatlon  In  a  newspaper  to  protect  a  retiring 
partner.  Any  means  of  fairly  publishing  the 
fact  of  such  dissolutlfm  as  widely  as  possible. 
In  order  to  put  the  public  on  its  guard,— as, 
1^  advertisement,  public  notice  in  the  man- 
ner usual  In  tlie  community,  the  withdrawal 
of  the  exterior  indications  of  the  partnership, 
—are  pr(^>K  to  be  considered  on  the  question 
of  notice."  Lovejoy  v.  SpafFwd,  »3  U.  S.  430. 
It  should  be  left  to  the  Jury  to  say  whether 
tbe  retired  partner  made  a  reasonable  and 
bona  fide  effort  to  acquaint  the  public  with 
t^e  fact  of  his  retirement,  and  whether,  oo 
the  other  hand,  the  credltu-,  with  the  means 
and  opportunity  afforded  him,  knew,  or  ought 
to  have  known,  of  tbe  fact.  Even  in  the  ab- 
sence of  any  showing  that  notice  <^  tbe  dls- 
solutlou  was  given,  the  fact  that  a  considera- 
ble time  elapsed  between  the  dissolution  and 
the  contracting  of  tlM  debt  has  been  deemed 
■nffldent  to  render  the  creditor  chargeable 
with  notice.  Certainly  this  fact  would  go  tar 
to  show  that  the  d^t  was  not  or  ought  not 
to  have  been  contracted  on  tbe  credit  of  a 
fbrmer  partner.  T.  Pars.  Partn.  <4tb  Ed.)  If 


817,  322.  Thcfe  is  some  question  as  to  wheCb- 
er  the  Jury  may  infer  notice  from  general  no- 
toriety of  the  dissolution.  See  2  Bates,  Pam. 
I  622,  and  cases  dted.  We  think,  bowerer, 
that  the  evidoice  exduded  by  the  court  b^ow 
In  this  case,  as  to  the  gen^l  nobviety  of 
Asbew's  wittidrawBl  from  the  partnwsblp, 
although  such  notoriety  may  not  of  Itself 
have  been  sufilclent  to  charge  tbe  plaintiff 
with  notice  of  the  fact,  ought  to  have  been 
allowed  to  go  to  the  Jury,  to  be  considered 
by  them  for  what  it  ires  worOi,  in  connec- 
Uon  with  the  other  eridence  bearing  on  Uw 
question  of  notice. 

6.  If  the  money  for  which  the  note  was 
given  was  borrowed,  and  the  note  given  with- 
out Askew's  knowledge  or  consent,  and  with- 
out snbaequenfe  ratlflcatlon  on  his  part,  and  if 
he  was  not  liable  on  other  grounds,  the  Cact 
that  the  money  was  used  in  paying  debts  con- 
tracted by  the  firm  priw  to  his  withdrawal 
therefrom  would  not  render  him  liable;  and 
the  court  below  erred  in  charging  the  Jury  as 
It  did  on  this  subject  Judgment  raversed. 


PHILLIPS  V.  STATB. 
(Supreme  Court  of  Georgia.    March  26. 1886.) 

FOBOKBT— iRSTHDOnOHS. 

On  the  tnal  of  an  Indictment  alining 
that  the  accused  forged  s  certain  order,  pnrport- 
Ing  to  be  signed  by  A.,  and  addressed  to  B., 
with  intent  to  defraud  A.,  and  uttered  the  same 
with  Intent  to  defraud  B.,  it  was  error  to  diarge 
the  Jury  that,  if  they  believed  from  the  evidmce 
the  accused  "did  paBS  tlila  order  with  intait  to 
defraud"  dther  A.  or  O.,  it  would  be  tiidr  doty 
to  find  him  guilty. 
(^Uabns  by  tbe  Ooort) 

Error  from  mpactor  court,  Poltoa  county; 
B.  H.  Clarke,  Jndgei 

Tim  Phillips  was  convicted  of  forgery,  and 
brings  error.  Reversed. 

F.  B.  WalkM,  toe  plaintiff  .In  errw.  O.  D. 
HIU.  SoL  Oen..  for  the  Statew 

LUMPKIN,  J.  The  Indlctmmt  charged 
that  Phillips  forged  an  order  in  the  name 
ot  Q.  B.  Ev»ett  &  Go.  upon  D.  P.  Bnmea, 
agent,  without  alleging  whose  agent  be  was. 
It  was  also  charged  in  the  indictment  that 
the  forging  was  done  with' the  intent  to  de- 
fraud Everett  &  Co.,  and  that  the  forged  or- 
der was  uttered  and  published  as  true  with 
intent  to  defraud  Bnmes.  It  appeared  from 
the  evidence  that  Bumes  was  tbe  agent  of 
tbe  Western  &  Atlantic  Ballroad  Company. 
The  accused  was  convicted,  and  filed  a  mo- 
tion for  a  new  trial,  containing  the  geneml 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  also  alleging  that 
tbe  court  erred  in  charging  that  if  tbe  Jury 
believed  from  the  evidence  that  the  accused 
"did  pass  this  order  with  intent  to  defraud 
either  O.  B.  Everett  A  Co.,  or  the  Western 
&  Atlantic  BaUroad,"  it  would  be  their  duty 
to  And  blm  guilty.  We  think  this  charge 
was  erroneous.   Not  only  does  tbe  Indict- 
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ment  fall  to  allege  an  IntCTt  to  defraad  tbe 
railroad  company,  bat  it  does  not  even  men- 
tion or  allude  to  the  company,  In  the  remot- 
^t  terma.  The  charge  complained  of,  there- 
fore, presented  to  the  Jury  for  determina- 
tion a  question  In  no  wise  involved  in  the 
accusation  against  tbe  prisoner.  The  Judge 
very  probably  considered  the  agent  of  the 
railroad  company  and  the  company  Itself 
substantially  tbe  same  person,  and  must 
have  entertained  the  opinion  that  an  Inten- 
tion to  defraud  the  sgent  would  be  tanta- 
mount to  an  Intention  to  defraud  the  com- 
pany. Tblfl  Is,  however,  by  no  means  true. 
The  agent  of  a  corporation,  and  the  corpora- 
tion its^,  are  entirely  distinct  persons,  and 
an  allied  intention  to  defraud  one  of  them 
cannot  be  Bustalned  by  proof  showing  an  In- 
tention to  defraud  tbe  other.  Judgment  x»> 
versed. 

[9S  Oa.  723) 

BAGWHLL  T.  MORTON. 
(Supreme  Court  of  Qeoqiia.    Aprfl  1,  189S.) 
Wronofoi.  Attachhbkt— Stbikikq  Out  Db- 

FSN8B. 

1.  It  being  a  qnestlon  vital  to  the  defense 
of  the  action  brougnt  in  the  present  case  wheth- 
er or  not  a  partDerabip  bad  existed  between  the 
DiaintiEf  and  defendant,  and  there  beine  in  one 
of  the  defendant's  jAeas  certain  allegations  up- 
on which  he  relied  as  alleging.  In  substance, 
the  existence  of  sudi  partn«8bip,  while  it  Is  not 
now  de<^ded  that  these  allegations  can  be  prop- 
erly construed  as  bo  doing,  yet,  as  they  seem  to 
have  been  treated  in  the  trial  court  as  snfficient 
for  the  purpose  indicated,  this  court  will  deal 
with  them  accordliwly. 

2.  Thus  regarding  the  allegations  mention- 
ed, it  was  error  to  strike  other  portions  of  tbe 
olea.  in  which  the  defendant  set  ont  certain  pay- 
ments he  had  made  in  behalf  of  the  alleged 
partnership,  and  other  facts  entitling  him  to  re- 
lief against  tbe  plaintiff  as  a  former  partner. 

3.  If  tbe  partnership  in  fact  existed,  tbe  de- 
fendant was  entitled  to  plead  and  prove  any  and 
all  facts  showing  liability  to  him  on  the  part 
of  tbe  plaintiff  growing  out  of  that  r^tion- 
ibip.    If  there  was  no  iMTbiership,  tbe  con- 

^trary  would  be  true, 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wallcer  county; 
W.  M.  Henry,  Judge. 

Aetton  by  S.  J.  Alorton  against  K.  B.  Bag- 
wen.  Plaintiff  bad  judgment,  and  defead- 
aut  brings  error.  Brought  forward  from 
the  last  tenn.  Code,  H  4371a-1271c.  Ke- 
versed. 

R.  M.  W.  Olenn  and  Payne  A  Walker,  for 
plaintifT  in  error.  Ot^Iand  &  Jackaon,  for 
defendant  In  error 

SIMMONS,  O.  J.  Morton  filed  his  peti- 
tion against  Bagwell,  alleging  that,  while  he 
(plaintiff)  was  absent  from  the  state,  the  de- 
fendant, fraudulently  and  without  notice  to 
Aim,  obtained  an  attachment  against  blm, 
and  had  the  same  levied  upon  bia  property, 
and  that  the  property  was  sold  to  innocent 
purchasers.  He  prayed  that  the  judgment 
be  set  aside,  that  Bagwell  be  enjoined  from 
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collecting  It,  and  that  he  recover  from  Bag- 
well damages  as  set  out,  etc.  The  defend- 
ant pleaded  the  general  issue;  also:  In 
March,  1887,  he  and  Morton  entered  Into  a 
verbal  contract,  by  the  terms  of  which  he 
was  to  furnish  Morton  with  a  stock  of  goods 
of  $763.88,  and  a  sufficient  additional  sum  to 
make  up  $1,000,  for  the  purpose  of  running 
a  mercantile  business  at  Crawfish  Springs, 
6a.  Morton  was  to  take  charge  of  the  busi- 
ness, attend  to  it,  and  retain  for  his  serv- 
ice one-half  of  the  net  profits.  Tbe  remain- 
ing half  was  to  be  paid  to  defendant,  and 
when  Morton  ceased  to  do  the  business  de- 
fendant was  to  be  repaid  his  $1,000  and  one- 
half  of  said  profits.  It  was  expressly  agreed 
between  them  that  no  debts  were  to  oe  cre- 
ated in  market  for  goods,  but  all  goods 
should  be  paid  for  as  bought.  Defendant 
fully  compiled  with  his  part  of  the  contract 
by  turning  over  to  Morton  said  stock  of 
goods  and  making  cash  payments  to  make 
the  sum  of  $1,000,  and  plaintiff  went  into 
possession  of  the  same  under  this  contract 
In  March,  1887,  and  continued  to  run  the 
business  until  March  15,  1888,  when  he  left 
the  country,  leaving  a  small  stock  and  the 
land  sold  under  the  attachment  levy,  with- 
out settling  with  defendant,  as  he  bad 
agreed  to  do.  Defendant  invoiced  the  stockt 
and  found  it  to  invoice.  Including  all  cbax- 
acter  of  goods,  $947  [and  the  following 
amount  due  In  market,  and  demanded  to  be 
settled,  viz.  (here  follows  a  list  of  creditors, 
and  the  amount  due  each,  the  total  amount- 
ing to  $463.21).  Defendant  shows  that  said 
parties  holding  said  demands  threatened  to 
close  the  business  run  by  said  plaintiff  as 
aforesaid,  unless  these  amounts  were  set- 
tled. Defendant  shows  that  said  plaintiff 
owned  no  property  at  the  time,  except  prop- 
erty sold  and  about  $25  of  other  property 
and  $947  stock  of  goods.  Plaintiff  was  In- 
debted as  aforesaid,  and,  plaintiff  b^ng 
wholly  Insolvent  in  fact  and  In  law,  from 
said  stock  of  goods  and  said  tract  of  land 
sold  at  that  date,  worth  about  $100,  he 
would  have  to  secure  himself  therefrom  for 
the  $1,000  advanced  and  one-half  of  net 
profits,  and  the  further  sum  of  $125,  which 
plaintiff  owed  to  defendant,  D^endant 
shows  said  property  being  Inadequate,  and 
said  plaintiff  Insolvent,  and  having  left  the 
state,  he,  by  threats  of  closing  the  business 
out  by  the  said  creditors  of  said  Morton,  to 
cause  litigation  and  probable  loss  to  defend- 
ant, did  pay  to  the  aforesaid  creditors  the 
sum  of  $463.21.  Defendant  shows  that  after 
the  payment  of  said  Indebtedness  aftwesaid 
it  reduced  the  amount  of  the  net  stock  down 
to  $484,  leaving  plaintiff  owing  to  defendant 
tbe  sum  of  $740,  and,  after  deducting  tbe 
sum  of  $153,  received  on  account  due,  leaves 
a  balance  of  $587,  besides  the  half  interest 
in  the  profits  of  business.  Defendant  shows 
that  said  Morton  received  from  said  busi- 
ness the  following  sums  (setting  out  differ- 
ent items,  aggr^ting  $503.9^,  which  plain- 
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tltt  never  accounted  fw].  PbUntlff  was  In- 
debted to  defendant  as  alleged  In  defend- 
ant's original  petition,  and  the  same  has  nev- 
er been  paid.  That  part  of  the  plea  which 
Is  Inclosed  In  brackets  was  disallowed  by 
the  court  Tlie  defendant  further  pleaded: 
He  paid  for  plaintiff  of  debts  due  by 

plainttcr  to  the  parties  named  above,  and 
pleads  a  set-off  of  any  amount  plaintiff 
might  be  allowed.  This  was  also  disallowed 
hy  thfl  court 

The  ground  upon  which  Bagwell  sought  to 
bold  Morton  liable  for  the  payments  claimed 
to  have  been  made  by  him  (Bagwell)  to  third 
persona  was  that,  as  to  the  p«8on8  to  whom 
tlie  payments  were  made,  they  were  both 
liable  as  partners,  and,  having  discharged 
the  liability  to  these  persons  himself,  he  was 
mtltled  to  have  recourse  against  Morton. 
The  allegations  relied  upon  to  show  the  ex- 
istence ot  the  partnership  were  cmtalned  In 
that  part  of  the  plea  which  was  not  strlck- 
ea.  Under  these  allegations,  It  Is  uncer- 
tain whether  the  contract  between  Bagwell 
and  Morton  was  one  of  partnership,  or  mere- 
ly one  of  hiring.  One  part  of  the  plea  indi- 
cates that  the  contract  was  one  of  hiring, 
for  It  says  that  M(«t<m  was  to  rec^ve  half 
of  the  profits  "few  his  service."  Other  feat- 
nres  of  the  contract  would  seem  to  Indicate 
that  it  was  one  of  partn«shlp;  It  being 
agreed  that  no  debts  were  to  be  created  for 
goods,  but  all  goods  should  be  paid  for  as 
bought,  and  that  Morton  was  to  run  the 
business  and  have  charge  of  it.  See  Perry 
T.  Butt,  14  Ga.  699;  Powell  v.  Moore,  79 
Ga.  626,  4  S.  E.  SSS,  and  cases  cited;  Foug- 
ner  t.  Bank,  141  lU.  124,. 30  N.  B.  442;  T. 
Pars.  Partn.  (4tta  Ed.)  (§  69,  70,  and  cases 
dted;  17  Am.  &  Eng.  Enc.  Taw,  "Partner- 
Sbip,"  pp.  831  et  se^..  841,  SIS.  It  Is  not 
now  necessary,  however,  to  decide  whether 
these  allegations  can  be  properly  construed 
as  alleging  the  existence  of  a  partnersip,  or 
not  Inasmuch  as  they  appear  to  have  been 
treated  in  the  trial  court  as  sufficient  for 
that  purpose,  we  deal  with  them  accordingly. 
See  Aultmau  v.  Mayson,  88  Qa.  218,  9  S.  B. 
636.  Thus  regarding  the  allegations  re- 
ferred to.  we  think  it  was  error  to  strike 
other  portions  of  the  plea.  In  which  the  de- 
fendant set  out  the  payments  claimed  to 
have  been  made  by  him  In  behalf  of  the  al- 
l^ed  partnerahip,  and  othw  flicts  MititUng 
Um  to  relief  against  the  plaintiff  as  a  for- 
mer partner.  If  there  was  a  partnership,  he 
was  mtltled  to  plead  and  prove  any  and  all 
facte  showing  liability  to  him  on  the  part  of 
the  pl^ntlff  growing  out  of  that  r^tlon- 
Bhlp.  Of  course,  If  there  was  no  partner^ 
ship,  and  Bagwell  voluntarily  paid  H(w> 
ton's  debts  when  he  (Bagwell)  was  not  re- 
sponsible tot  them,  and  had  made  no  cm* 
tract  with  Mmrton  to  do  so,  he  cannot  set 
them  up  against  Morton  fn  this  action. 
Judgment  reversed. 

ATKINSON*  3.,  not  presiding 


(K  Ok.  no) 

VANGB  T.  OAMBLB. 
(Sapreme  Court  of  Oeorda.   Aprfl  1,  18864 

Nbw  THIA.L— Duchbtion  or  Cotrnr. 

1.  Where  the  plaintiff  offered  In  evidence 
a  deed  essentiEd  to  the  making  out  of  his  case, 
and  a  special  issue  as  to  the  genuineneBH  of  aucb 
deed  was  made  up  and  tried  under  section  2712 
of  the  Code,  which  resulted  In  a  verdict  find- 
ing that  the  deed  was  a  forgery,  it  was  the 
right  of  the  plaintiff  to  move  for  a  new  trial  of 
this  isBue.  and  within  the  power  and  Jurisdic- 
tion of  the  court  to  grant  a  new  trial  th««on, 
although  the  main  case  had  proceeded  to  trial 
and  the  plaintiff  had  been  nonsuited.  In  the 
present  case  there  was  no  error  In  granting  a 
new  trial. 

2.  Whethw  granting  the  new  trial  would 
of  Itself  have  the  effect  to  set  aside  the  Judg- 
ment of  nonsuit  and  reinstate  the  main  case  or 
not,  this  court,  in  the  exercise  of  the  power  con- 
ferred upon  It  hr  section  4284  of  tha  Code,  so 
directs. 

(Syllabas  by  the  Court) 

Error  from  superior  court  Walker  county; 
W.  M.  Henry,  Judge. 

Action  by  W.  L.  Oamble,  administrator, 
against  John  Vance.  From  the  Judgment 
rendered,  defendant  brings  error.  Brought 
forward  from  the  last  term,  wuLer  Code,  H 
4271a-42nc  Alarmed. 

Copeland  Sc  Jackson,  for  plaintiff  In  «Tor. 
Lumpkin  &  Shattuck,  for  defendant  In  error. 

SIMMONS,  0.  J.  Gamble,  as  administra- 
tor, filed  his  equitable  petition  against  Vance, 
alleging  that  a  certain  tract  of  land  belcmged 
to  tho  estate  of  his  Intestate,  and  seeking 
to  enjoin  the  defendant  from  trespass  and 
waste  thereon.  The  plaintiff  claimed  title 
under  a 'deed  to  the  land  purporting  to  have 
been  made  to  his  Intestate  by  one  Sandford 
January  7,  1852,  and  recorded  February  2, 
1892.  The  defendant  filed  an  afildavit  that 
the  deed  was  a  forgery,  and  the  court  re- 
quired an  Issue  as  to  the  genuineness  of  the 
deed  to  be  tried  separately,  as  provided  by 
section  2712  of  the  Code.  The  Jury,  ui>on 
the  trial  of  this  issue,  found  that  the  deed 
was  a  forgery,  and  the  court  then  proceeded 
with  the  trial  of  the  main  case,  and,  after 
bearing  the  evidence  for  the  plaintiff,  grant- 
ed a  nonsuit  whereuixin  the  plaintiff  made  a 
motion  for  a  new  trial.  The  motion  tar  a 
new  trial  was  upon  the  grounds  that  the  ver- 
dict was  contrary  to  law,  evidmce,  etc,  but 
did  not  complain  of  the  nonsuit  The  court 
granted  a  new  trial  and  set  aside  the  ver- 
dict of  forgery,  and  to  this  Judgment  the  de* 
fendant  excepted. 

1.  It  was  contended  on  the  part  of  the 
plaintiff  In  error  that  the  Issue  of  forgery 
being  merely  a  collateral  issue,  and  the  main 
case  having  been  adjudicated  against  the 
plaintiff  by  a  nonsuit  there  was  nothing  on 
which  to  predicate  a  motion  for  a  new  trial. 
This  contention  is  answered  by  section  3712 
of  the  Code,  which  declares  that:  *The  sev- 
eral superior  courts  of  this  state  shall  have 
power  to  correct  errors  and  grant  new  trials 
In  any  cause  or  collateral  Issue  depuHUng  In 
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any  of  aald  superior  courts,"  etc.  This  being 
the  first  grant  of  a  new  trial,  this  court  will 
not  interfere  with  the  dlscreticHi  of  tlie  trial 

Jodge. 

2.  Whether  granting  a  new  trial  would  of 
its^  have  the  effect  to  set  aside  the  Judg- 
ment of  nonsnlt  and  reinstate  the  main  case 
or  not  is  not  decided.  This  court  has  the 
right  to  direct  that  the  case  be .  reinstated 
(see  Code,  §  4284;  Railroad  Go.  T.  Kent,  91 
Ga.  683,  18  S.  S.  860,  and  cases  cited),  and  it 
is  so  ordered.  Judgment  affirmed,  wltfi  di- 
rection. 

ATKINSON,     not  praldiiig. 


<97  0a.  SSI) 

BBTNOLDS  t.  BANDALL. 
(Sapreme  Coart  of  Georgia.  July  16,  1896.) 
EmroBCBHBiiT  OF  MacHAHio'a  Libk— Ahbhdiibkt 
OF  Plbadinqs. 

1.  Whete,  in  a  flolt  to  foreclose  the  atatU' 
torr  lien  of  a  mechanic  and  material  man  upon 
real  estate,  the  character  of  the  indebtedness 
is  clearly  and  distinctly  set  forth,  it  is  compe- 
tent for  the  court  to  allow  an  amendment  pray- 
ing a  common-law  judgment,  and  such  a  judg- 
ment  mar  be  recovered  though  the  claim  of  lien 
should  fail.  Dunning  t.  Storall,  80  Ga.  44. 

2.  The  e^dence  supports  the  finding  of  the 
court  upon  the  questiona  of  fact. 

(SyDabiis  by  the  Goort) 

Error  from  city  court  of  Dekalb  county;  H. 
G.  Jones,  Judge. 

Action  by  H.  G.  Randall  against  J.  O.  Rey- 
nolds to  foreclose  a  lieu.  Judgment  for 
plaintiff,  and  defraidant  brings  error.  Af- 
firmed. 

The  following  is  the  official  r^ort: 
The  account  was  attached  to  the  declara- 
tion, which,  as  originally  brought,  claimed 
an  Indebtedness  of  $100,  and  sought  to  fore- 
close a  lieu  therefor  in  favor  of  plaintiCT,  as 
a  contractor  and  material  man.  By  amend- 
ment he  prayed  that  If  the  Hen  was  barred, 
or  deflclent,'he  might  recover  a  common-law 
judgment  on  the  account.  Such  judgment 
was  rendered  In  his  favor  by  the  judge  pre- 
siding, without  a  jury.  Defendant  excepted, 
alleging  that  the  court  erred  in  finding 
against  his  pleas  of  set-off  and  recoupment, 
and  in  holding  the  amendment  sufficient  on 
which  to  base  the  general  Judgment  therein 
prayed  for;  and  that  the  finding  was  con- 
trary to  law  and  evidence,  the  weight  of  evi- 
dence, Justice,  and  equity.  The  account  sued 
on  shows,  on  the  debit  side,  a  series  of 
charges,  begluDlng  January  1, 1893,  and  end- 
ing September  29,  1893,  amounting  to  $484.- 
82;  and.  on  the  credit  side,  a  balance  due 
defendant,  as  per  settlement  on  that  date, 
payments  of  cash  on  account  of  house,  and 
credits  for  a  number  of  hours'  labor,  all 
amounting  to  $402.56.  The  account  attached 
to  the  plea  of  set-off  consists  of  a  series  of 
charges  for  a  number  of  hours'  work  as  a 
mechanic,  beginning  S^tember  26,  1802, 
amoimtlng.  up  to  December  20, 18^  to  f  109.* 
T.228.E.no.l5— ^7 


36,  immedlatdy  followed  by  charges  for 
work  in  January,  February,  and  March, 
1893,  amounting  to  $70.62,  which  last  charges 
appear  as  credits  on  {^ainticrs  account.  De- 
fendant's account  tben  shows  credits  of  sun- 
dry amounts  of  cash  paid  In  October  and 
November,  1892,  amounting  to  $38.50,  and  a 
credit  of  $30  paid  in  January,  1893,  which 
last  item  appears  as  a  charge  on  the  deblf 
side  of  plaintiff's  account.  Plaintiff  Intro- 
duced his  books  of  account,  showing  a  foot- 
ing up  of  his  charges  against  defendant  at 
the  close  of  the  year  1802,  amounting  to 
$338.06.  credited  with  the  sum  of  $370.55, 
wTth  the  entry:  "Settled  to  date.  Dec'r  31. 
1892.  BaL  due  J.  O.  R.,  $32.49."  Plaintiff 
testified  that  the  account,  as  sued  on,  was 
correct.  Just,  due,  and  unpaid,  and  was  a 
transcript  from  his  books.  He  Introduced  a 
witness  who  testified  that  he  had  had  some 
dealings  with  plaintiff,  and  had  found  his 
accounts  correct  Plaintiff  further  testified 
that  he  contracted  with  defendant  to  build 
the  house  In  question  for  $375,  not  $300;  that 
defendant  was  his  employ^,  built  the  house 
himself,  was  present  at  all  times  while  the 
work  was  being  done,  accepted  and  moved 
into  the  house  In  the  first  part  of  1803,  mak- 
ing no  complaint  In  any  way  until  payment 
of  the  account  sued  on  was  demanded;  that 
the  house  was  painted  in  December,  1802, 
immediately  after  it  was  put  up;  that  the 
weather-boarding  was  of  new  hard  heart 
wood,  and  would  not  take  or  keep  paint  so 
readily  as  sap  wood,  which  was  why  the 
paint  did  not  stay  on  any  better;  that  he  in- 
formed defendant  that  it  was  a  bad  time  to 
do  painting,  on  account  of  the  weather,  and 
that  he  could  not  do  a  good  job  of  painting 
then,  but  defendant  Insisted  that  the  work 
be  done  at  once;  that  each  of  the  items  of 
the  account,  -which  were  disi>uted  by  defend- 
ant, were  Just  and  proper,  etc.  The  testimony 
for  defendant  was:  He  was  the  foreman  for 
plaintiff,  who  was  a  contractor  for  building 
houses,  etc.,  and  made  all  the  calculations 
for  him  about  procuring  material  for  build- 
ing. Plaintiff  knew  nothing  about  such  mat- 
ters. He  was  no  part  of  a  mechanic.  De- 
fendant mentioned  to  him  that  he  wished  to 
build  a  house  of  two  rooms  for  himself,  and 
plaintiff  told  him  to  make  a  calculation  of 
the  amount  it  would  cost  to  furnish  the  ma- 
terial and  do  the  work,  which  defendant  did. 
and  found  that  all  could  be  done  for  $300. 
and  plaintiff  agreed  to  put  up  the  house  and 
paint  It  for  that  sum.  This  was  the  rontract. 
Defendant  was  to  and  did  work  on  the  house 
as  an  employe.  It  was  completed,  and  de>- 
fendant  moved  into  It,  on  December  22,  1892 
The  paint  put  upon  It  was  worthless,  and  so 
unskillfully  put  on  that  it  is  peeling  and  fall 
lug  off,  and  Is  no  protection.  New  painx 
would  not  stick  on  this  coat;  and,  to  repaint 
the  house,  this  old  paint  would  have  to  be  ' 
scraped  off,  at  great  trouble,  and  at  a  cost 
of  $45  or  $50.  In  addition  to  the  overcharge 
of  $75  on  the  contract  price  of  the  hous^ 
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numerous  specified  Items  charged  on  the  ac- 
count of  plaintiff,  amounting  to  over  $30, 
are  unjust  and  Improper,  some  of  them  being 
for  material  which  dafendant  did  not  get 
Plaintiff  Is  Indebted  to  him  as  set  out  In  his 
plea  of  set-off,  and  the  account  attached 
thereto  Is  true  and  correct,  and  unpaid. 
Plaintiff  did  no  work  on  the  house.  The 
work  was  done  by  hired  men.  Defendant 
made  no  complaint  regarding  the  paint  or 
material  used  until  plaintiff  demanded  pay- 
ment, which  was  several  months  after  de- 
fendant moved  In  and  occupied  the  premises. 
He  was  corroborated  by  his  wife  and  other 
witnesses  as  to  the  contract  price  of  the 
bouse,  the  paint,  and  cotaln  of  the  disputed 
items  c£  the  acconnt  sued  on. 

J.  N.  Glenn  and  Thos.  H.  Meacham,  tor 
plaintiff  In  emx.  W.  W.  Morrison,  for  de- 
fendant In  error. 

PER  CURIAM.  Judgment  affirmed. 

LUMPKIN,  J.,  not  presiding. 


OSOa.  8K) 

HELLER  et  al.  t.  DE  LEON. 

(Sunreme  Court  of  Georgia.  July  16.  1895.) 
New  Triai^Filino  Brief  of  Btidbxcb. 
Although  the  Judge  of  the  trial  eonrt  has 
the  power  to  grant  a  reasonable  time  beyond 
the  close  of  the  term  within  which  to  prepare 
and  file  a  brief  of  eTidence  to  be  used  npon  the 
hearinf;  of  a  motion  for  a  new  trial,  it  is  the 
duty  of  the  movant  in  sndi  a  case  within  a  rea- 
sonable time  to  snbmit  for  approTal  a  brief  of 
evidence  bo  nrepared;  and  if  this  be  not  done 
until  such  a  time  has  elapsed  as  renders  it  im- 
possible for  the  jadge  to  approve  it,  becanse  of 
an  inabilltv  to  recoTleot  the  evidence  aa  intro- 
duced at  the  trial,  the  motion,  when  it  is  reached, 
may  be  dismissed  as  incomplete  because  of  the 
rbsence  of  an  apivoved  brief  of  evidence. 

(Syllabus  by  the  CoarL) 

Error  from  city  court  of  Savannah;  A.  H. 

MacEtonell,  Judga 

Action  by  Perry  M.  De  Leon  against  Hel- 
ler, Hlrsch  &  Co.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 
The  following  Is  the  (^clal  report: 
The  case  was  tried  and  a  verdict  rendered 
on  April  25,  1892,  which  was  the  last  day  of 
the  February  term  of  the  city  court  of  Sa- 
vannah. On  that  day  defendants  filed  a 
motion  for  a  new  trial,  and  an  order  was 
granted  giving  leave  to  file  a  brief  of  the 
evidence  at  any  time  dijrlng  the  next  May 
term.  On  May  24th  a  brief  of  the  oral  evi- 
dence was  tiled,  with  the  agreement  of 
plaintiff's  counsel  Indorsed  thereon  that  the 
original  documentary  evidence  could  be 
used  at  the  hearing  of  the  motion.  A  brief 
of  the  documentary  evidence  was  after- 
wards filed  within  the  time  allowed  by  the 
order.  Said  briefs  were  not  handed  to  the 
judge  for  revision  and  approval  before  they 
were  filed,  as  the  Judge  recollected,  though 
defendants*  counsel  stated  that  they  called 
the  Judge's  attention  to  the  briefs.  At  the 
Ivlf  term,  1882,  an  order  was  granted  that 


the  motion  for  new  trial  might  be  heard  lo 
vacation,  on  notice  by  either  side.  In  time 
for  the  case  to  come  to  the  next  term  of  the 
supreme  court  Neither  side  gave  notice, 
and  the  case  stood  over  to  the  November 
term.  One  of  defendants'  coonsel  stated 
that  he  Inquired  of  the  Judge,  during  the 
November  term,  whether  he  had  approved 
the  brief  of  evidence,  and  the  Judge  replied 
that  he  had  not,  but  would  act  on  the  brief 
when  the  argument  for  a  new  trial  was  bad. 
The'  Judge  had  no  recollection  of  this  con- 
versation. The  case  was  not  called  by  ei- 
ther side  until  the  February  term,  1S94, 
when  plaintiff's  counsel  moved  to  dismiss 
the  motion  for  new  trial  on  the  grounds  (1) 
that  the  brief  of  evidence  had  not  been  ap- 
proved; and  (2)  that  the  brief  filed  was  not 
a  brief  of  the  evidence.  Defendants'  conn- 
eel  moved  to  amend  the  brief  of  the  evi- 
dence by  adding  thereto  a  transcript  of  the 
Judge's  notes  of  the  testimony,  which  was 
allowed.  In  sustaining  the  motion  to  dis- 
miss, the  Judge  stated  that  he  was  unable 
to  approve  the  brief  of  evidence  as  amend- 
ed; that,  while  he  recognized  portions  of 
the  testimony  as  being  the  same  as  given 
on  the  trial,  he  was  certain  that  much  that 
bore  on  the  merits  of  the  case  was  lacking, 
and  the  lapse  of  time  was  too  great  to  ena- 
ble him  to  supply  It  from  recollection,  the 
only  existing  memoranda  being  notes  taken 
by  the  Judge  for  his  own  use  In  preparing 
the  charge,  and  not  Intending  to  be  a  report 
of  the  testimony.  On  the  same  day  that  the 
motion  to  dismiss  was  sustained,  def^id- 
ant's  couiisel  filed  a  written  motion  to  set 
aside  the  order  of  dismissal  as  Improvldeot- 
ly  and  Illegally  granted.  This  written  mo- 
tion was  served  on  plaintiff's  counsel,  who 
filed  an  answer  thereto,  and  the  same  was 
heard  on  September  5,  1894,  when  It  was 
denied,  and  the  Judgment  theretofore  ren- 
dered was  ordered  to  stand  as  the  Judgment 
of  the  court  To  this  mllng  defendants  ex- 
cepted. 

Norwood  &  Cronk,  for  plalnUlft  In  error. 
Chariton,  Mackall  &  Anderson,  for  defend- 
ant In  error. 

PER  CURIAM.  Judgment  affirmed. 

LUMPKIN.  J.,  not  presiding. 

on  Oa.  SM> 

SILVER  T.  HULL. 
(Snoreme  Court  of  Georgia.  July  15,  1895.) 

JCDOMBNT  BT  DEFAULT — VaCATISO. 

Under  the  facts  appearing  in  the  record 
the  court  committed  no  error  tn  refoaing  to  va- 
cate the  judgment  complained  of  on  any  of  the 
xronnds  talien  in  thu  motion. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county; 
W.  P.  Eve,  Judge. 

J.  M.  Hull  sued  Mark  Silver  on  an  open  ac- 
count for  f327.50  for  medical  services  rendWi 
cd.  Judgment  for  plaintiff.  Defendant  brings 
error.  Afilrmed. 


Digitized  by  Google 


WALLACE  9.  GEOBOIA,  0.  ft  X.  RT.  CO. 


679 


The  following  Is  the  official  report: 
Tbe  actiwi  was  brought  to  the  August 
term,  1891,  of  the  city  court  of  Richmond 
county,  and  the  defendant  was  served  by  the 
sheriff  leaving  a  copy  of  the  petition  and 
process  at  his  residence.  Defendant  hanued 
these  papers  to  C.  H.  Cohen,  who  had  been 
and  was  his  regular  attorney,  for  the  pur- 
pose of  making  defense  to  the  snit,  but  was 
informed  by  Cohen  that  on  account  of  his 
personal  rdatlon  with  plaintiff  he  preferred 
not  to  represent  defendant  In  this  cas& 
Thereupon  defendant  gave  the  papers  to 
Henry  Glebner,  an  attwney  at  law,  with 
the  request  that  be  represent  him.  By  order 
of  the  court  It  was  advertised  that  on  Novem- 
ber 2.  1891,  the  opening  day  of  the  Novem- 
term,  cases  In  order  for  trial  at  that  tain 
would  be  assigned.  It  was  the  practice  of 
the  court  to  assign  for  trial  on  the  opening 
day  of  each  term  all  litigated  cases,  and  on 
that  day  to  render  Judgments  without  a  jury 
in  all  cases  wherein  such  Judgments  could 
legally  be  rendered.  The  present  case  was 
Dot  assigned  on  that  day,  but  it  was  called 
for  assignment,  and,  no  one  being  present 
for  the  plaintiff,  Otebner  was  about  to  take 
steps  looking  to  a  dismissal,  when  Cohen  told 
him  to  let  the  case  pass  over  for  the  term, 
as  he  (Cohra)  was  conferring  with  Baxter, 
tbe  plaintlfTs  couns^,  and  expected  Baxter 
would  dismiss  the  suit  of  his  own  motion, 
because  Baxter  said  be  only  wanted  docu- 
mentary proof  to  show  that  the  account  was 
barred  by  the  statute  of  limitations.  Upon 
that  information  the  case  was  passed,  so 
far  as  defendant  was  concerned,  and  Qiebner 
fdt  no  necessity,  under  the  circumstances, 
to  give  it  any  further  attention;  but  on  De- 
cember 15,  1891,  after  the  Jurl^  were  dl»- 
charged  tor  the  tmu,  plaintiff,  without  no- 
tice to  defendant  or  his  counsel,  entered  up 
judgment  t<x  the  amount  sued  for.  This  was 
Dot  known  to  defendant  or  his  counsel  until 
about  a  week  afterwards;  whereupon  a  mo- 
tion was  made  to  set  aside  the  Judgment 
upon  the  foregoing  facts,  and  for  the  further 
reason  that  defendant  had  meritorious  de- 
fenses, one  of  which  was  that  the  account 
attached  to  the  declaration  had  no  date  at 
all,  and  the  suit  was  In  fact  for  services  ren- 
dered over  four  years  previously,  and  was 
therefore  barred  by  the  statute  of  limita- 
tions; and  tbe  other  was  that  defendant  bad 
already  paid  full  value  for  the  services  sued 
toe  and  he  expected  to  be  able  to  establish 
these  facts  on  the  trial.  He  offered  to  pay 
all  costs  necessary  to  open  the  default  The 
court  overruled  the  motion  to  set  aside  the 
Judgment,  and  defradant  excepted. 

0.  H.,  Cohen,  Salem  Dutcher,  and  P.  J.  Sul- 
livan, ^r  plaintiff  In  error.  El.  B.  Baxter, 
for  defendant  In  error. 

PBB  GUBIAM.  Judgment  affirmed. 

LUMPKIN*  J.,  not  presiding. 


(94  Ga.  732) 

WALLACE  v.  GEORGIA,  C.  &  N.  RT.  CO. 
(Suoreme  Court  of  Georgia.  June  18,  1891.) 

OOHSTITUTIONAL  LaW— COHPEUJSO  COKPOBATIONS 
70  AsaiOK  RVABOMB  FOR  DiSGHABOB 

or  EMn^TBs. 

1.  The  public,  wbethw  as  many  or  one. 
whether  as  a  mnltitnde  or  a  sovereignty,  has 
no  Interest  to  be  protected  or  promoted  by  a  cor- 
respondence between  discharged  asents  or  em- 
ployes and  their  late  employers,  designed,  not ' 
for  pnblic,  but  for  nrirate.  information  as  to 
the  reasons  for  discharges,  and  as  to  the  im- 
port and  anthoEship  of  all  complaints  or  com- 
munications which  produced  or  suggested  them. 
A  statute  which  undertakes  to  make  It  the 
duty  of  incorporated  railroad,  express,  and  tele- 
graph companies  to  engage  in  correapondeuce 
of  thifl  sort  with  their  discharged  agents  and 
emnloy^  and  which  subjects  them  in  each  case 
to  a  heav;  forfeitare,  under  tbe  name  of  dam- 
aKCfl,  for  failing  or  refusing  to  do  so,  is  Tiolative 
of  tbe  general  private  right  of  silence  enjoyed 
in  this  state  by  all  [fersoos,  natural  or  artlQcial, 
from  time  immemorial,  and  is  utterly  void,  and 
of  no  effect  Liberty  of  speech  and  of  writing 
is  secured  by  the  constitution,  and  incident 
thereto  is  the  correlative  lilierty  of  silence,  not 
less  important  nor  less  sacred.  Statements  or 
communications,  oral  or  written,  wanted  for 

firivate  information,  cannot  be  coerced  by  mere 
egislative  mandate  at  the  will  of  one  of  the 
parties  and  against  the  will  of  the  other.  Com- 
palsory  private  discovery,  even  from  corpora- 
tions, enforced,  not  by  salt  or  action,  but  by 
statutory  terror,  is  not  allowable  where  rights 
are  under  tbe  guardianship  of  due  process  of 
law. 

2.  It  follows  from  the  foregoing  that  the 
act  of  October  21,  1891,  entitled  "An  act  to  re- 
quire certain  corporations  to  give  to  their  dis- 
cbarged  employfes  or  agents  the  causes  of  their 
removal  or  discharge,  when  discharged  or  re- 
moved," is  unconstitutional,  and  that  an  action 
founded  thereon  for  the  recov^  of  $5,000  as 
penalty  or  arbitrary  damages  fixed  by  the  stat- 
nte  for  noncompliance  with,  its  mandate  cannot 
be  supported. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta:  Van 

Epps,  Judge. 

Action  by  one  Wallace  against  the  Georgia, 
Carolina  &  Northern  Railway  Company. 
From  a  Judgment  dismissing  the  acti<»i, 
plaintiff  brings  error.  Affirmed. 
The  following  is  the  official  report: 
Tbe  statute  is  found  in  Acts  1800-91,  toL  1, 
p.  188.  The  declaration  was  dismissed  on 
demurrer,  'it  alleges  that  after  the  com- 
pany, by  contract  made  on  July  9,  1892,  had 
employed  the  plaintiff  as  its  chief  car  in- 
spector, and  while  he  was  performing  his 
duties  as  such  on  August  12,  1892,  the  com- 
pany dlscliarged  him.  On  August  18th  he 
made  a  written  request  of  the  company  to 
give  him  a  specific  statement  In  writing  of 
the  reasons  which  had  caused  bis  discharge, 
and,  If  tbe  same  had  been  induced  in  whole 
or  in  part  by  any  complaint  or  communication 
made  to  the  company,  to  Inform  him  of  the 
nature  and  substance  of  such  communication 
or  complaint  and  when  and  by  whom  It  was 
made.  This  written  request  was  signed  by 
him,  and  on  the  same  day  was  served  upon 
the  company,  being  delivered  to  the  local 
agent  representing  the  company  at  its  <^ce 
and  place  of  doing  bnslnesa  In  Fulton  county. 
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by  the  sheriff  of  that  county.  Afterwards 
the  plaintiff  waited  for  mwe  than  20  days, 
within  which  time  the  defendant  should 
hare  delivered  the  written  statement,  as  re- 
quested to  the  plaintiff,  or  left  It,  addressed 
to  him,  with  the  connty  clerk;  but  the  de- 
fendant failed  and  refused  to  give  the  in- 
formation as  requested  In  writing  and  as  re- 
quired by  law,  whereby  It  became  liable  to 
him  in  the  sam  ot  S5.000,  etc. 

John  G.  Walker  and  John  0.  Reed,  for 
plaintiff.  Brwln  &  Oobb  and  Joseph  B.  Gum- 
ming, tot  defendant. 

PER  CURIAM.   Jn^ment  afllnned. 


(9B  Oa.  ?U) 

WESTERN  ft  A.  R.  00.  r.  BSSLINGER. 

Supreme  C3onrt  of  Georgia.    April  8,  189S.) 

DSATB  OF  BUPLOTK— PltOXIKATS  CADSB. 

If  there  was  negligence  on  the  part  of 
the  railroad  company  In  leaTlng  a  portion  of  Its 
track  in  such  condition  as  to  render  coupling 
carB  nnsafe  at  that  point,  yet,  as  it  affirmatirely 
appeared  from  the  plaintiff's  evidence,  which 
was  the  only  evidence  showing  how  and  when 
her  husband  was  killed,  that  this  negligence,  if 
it  existed,  did  not  cause  or  contribute  to  hia 
death,  and  the  evidence  as  a  whole  showing 
that  in  all  other  respects  the  company  was  free 
from  negligence,  the  verdict  was  nnwamntcd,. 
and  therefore  contrary  to  law.  Atkinson,  J., 
dissenting 
(Syllabus  hy  the  Court.) 

Error  from  superior  court,  Whitfield  coun- 
ty; T.  W.  Mllner.  Jo^e. 

Action  by  LiUle  A.  Essllnger  against  the 
Western  &  Atlantic  Railroad  Company. 
FlalDtlff  had  judgment,  and  defendant  brings 
eiTOT.  Brought  forward  from  the  last  term, 
ondor  Code  H  4271a-4<£71c.  Reversed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  tor 
plaintiff  In  mor.  Maddox  ft  Htarr,  for  de- 
fendant in  error. 

SIMMONS,  a  J.  The  plaintiff  brought  her 
action  tar  damages  for  the  bomldde  of  her 
husband,  who  was  killed  while  coupling  cars 
on  the  defendant's  railroad.  Three  allega- 
tions of  negligence  woe  made  In  the  declara- 
tI<Hi:  (1)  That  the  cars  were  moved  back  too 
fast;  that  there  was  a  spike  running 
through  the  brake  beam,  which  was  danger- 
ous to  a  coupler;  and  (3)  that  the  ground 
where  the  coupling  was  to  be  made  dan- 
gerous. As  to  the  first  and  second  grounds. 
There  was  no  evidence  to  support  them.  The 
main  contention  was  over  the  third  ground. 
It  appears  tnat  at  the  place  where  the  homi- 
cide occurred  there  was  a  street  crossing,  and 
the  planks  of  the  crossing,  between  the  rails 
of  the  defendant's  track,  were  from  one  and  a 
half  to  three  Inches  thick.  The  ends  of  the 
planks  were  not  beveled,  and  the  dirt  seems 
to  have  been  washed  away  from  them,  mak- 
ing it  about  three  inches  from  the  top  of  the 
planks  to  the  ground.  The  deceased  imder- 
took  to  couple  the  train  to  a  car  which  was 


standing  on  the  track  at  this  point,  and  under 
which  the  planks  extended  for  about  six  feet 
The  theory  of  the  plaintiff  was  that  the  mo- 
mentum with  which  the  train  came  back 
against  this  car  forced  the  car  beyond  the 
point  where  the  ^s  of  the  plank  were,  while 
the  deceased  was  between  the  cars,  and  tbat 
the  "step  ofT*  at  the  ends  of  the  plank  caused 
him  to  lose  his  footing  and  fall,  and  t>efore 
he  could  extricate  himself  the  cars  passed 
over  him,  killing  htm.  The  <Hily  evidence  by 
which  plaintiff  sought  to  sustain  this  theory 
consisted  of  the  opink>iiB  of  experts  and  others 
who  did  not  see  the  occurrence  in  qneatlon, 
but  thought  It  might  have  tiappened  in  that 
manner.  These  opinlixiB,  however,  were  con- 
tradicted by  the  evld^ce  of  the  only  witness 
who  saw  the  deceased  at  the  time  be  was 
injured.  This  wltnexs  was  introduced  by  the 
plaintiff,  and  testllied  as  follows:  '*Ab  tthe 
deceased]  went  in  to  make  the  coupling,  Jnst 
as  the  cars  hit,  his  lamp  fell  out,  and  I  heard 
him  holloa  'Oh  Lwdy.' "  The  deceased  was 
then  from  four  to  six  feet  from  the  end  of 
the  plank.  According  to  the  evidence  ot  this 
witness,  the  Injury  must  have  happened  ati 
the  time  the  lamp  fell  and  the  deceased  cried 
out;  and,  if  this  was  so,  it  was  impossible  for 
the  Injury  to  have  been  occasioned  by  his 
stepping  off  the  end  of  the  plank,  for  be  Iiad 
not  arrived  at  that  point  It  Is  true,  tbe  evi- 
dence shows  that  -whrn  the  cars  st<^ped  he 
was  found  on  the  ground  scmie  five  or  six  feet 
beyond  the  end  of  tbe  plank,  but  It  appears 
that  the  cars  had  caught  tils  dothing  and 
dragged  him  there  It  appearing,  therefore, 
from  ibe  only  evidence  showing  how  and 
when  the  plaintiff's  husband  was  killed,  that, 
even  If  the  railroad  company  was  negllgoit 
In  respect  to  tbe  condition  of  the  ground  at 
the  end  of  the  plank,  this  did  not  cause  or 
contribute  to  his  death,  and  the  evidence  as 
a  whole  diowlng  that  in  all  other  respects 
the  company  was  free  from  fault,  the  vardlct 
was  unwarranted,  and  therefore  contrary  to 
law.   Judgment  reversed, 

ATKINSON,  J.,  dissenting. 


(H  Oa.  7«) 

REESE  V.  SHELIfa 
(Supreme  Court  of  Gewgia.    April  8^  1S95.) 

flUDDDLBKT  CoXTITAHCCS— HOBBAKD  AMD  WlTB. 

The  evidence  In  this  case  does  not  sup- 
port the  verdict.  Giving  to  that  which  was  in- 
troduced for  the  claimant  its  most  favorable  in- 
terpretation Id  her  behalf,  it  is  impossible  to  es- 
cape the  cODclusion  that  the  conveyance  to  her 
was  the  result  of  s  purpose  on  the  part  of  her 
husband  and  herself  to  defraud  his  creditors, 
and  consequently  the  jury  were  not  warranted 
in  finding  the  property  not  subject  to  the  plain- 
tiffs execution. 
(Syllahu*  by  the  Conrt} 

Error  from  superior  court,  BaialBon  coun- 
ty; C.  G.  Janes,  Judge. 

To  property  levied  on  at  the  suit  of  Oscar 
Reese  against  one  Shell,  F.  £L  Shell  inter- 
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posed  a  claim  of  ownersblp.  From  a  Judg- 
ment for  claimant,  plaintiff  brings  error. 
Bronsbt  forwai^  fraoi  the  last  term  under 
Code,  U  4271a-4271c.  Berened. 

AdamBon  &  Jackson.  Head  &  Head,  and 
Oscar  Beeee,  for  plalntltf  in  error.  Mc- 
Bride  A  Ciaven,  tot  defendant  In  wror. 

SIMMONS,  0.  J.  Shell  bonght  a  bonse 
and  lot  from  Head  for  $750,  paying  a  part  of 
tbe  purchase  money,  and  tafclng  f  r<Hn  Head 
a  bond  for  title  to  tbe  premises.  After  he 
bad  been  in  possesdon  of  tbe  property  for  a 
considerable  length  of  time,  and  bad  paid 
all  of  the  purchase  money  except  about 
$125,  be  married,  and,  having  paid  the  re- 
malndN  of  the  purchase  money,  caused  a 
deed  to  tbe  property  to  be  made  by  Head 
to  his  wife,  tbe  con^deration  expressed  in 
tbe  deed  being  $700.  Shell  was  then  In- 
Bdrent.  He  continued  In  possession  of  the 
property  In  bis  own  right  nntil  after  suit 
had  been  brought,  and  until  within  a  few 
days  before  Judgmmt  was  rendered  against 
him  upon  a  debt  which  he  bad  contracted 
prior  to  the  making  of  tbe  deed.  An  execu- 
tion founded  on  this  Judgment  was  levied 
upon  the  property,  and  a  claim  was  inter- 
posed by  his  wife.  In  addition  to  the  facts 
abore  recited,  it  appeared  In  evidence  on  tbe 
trial  of  tbe  claim  case  that,  at  the  time 
the  conveyance  was  made,  Shell  told  the 
vendor  to  keep  quiet  about  it,  and  the  deed 
was  wlthh^d  from  record  until  after  the 
Judgment  in  question  had  been  rendered. 
The  claimant's  testimony  as  to  why  the  deed 
was  made  to  her  was  contradictory.  When 
first  Introduced  as  a  witness,  she  testified 
that  her  husband  had  the  title  conveyed  to 
her  as  security  fo,r  money  she  had  loaned 
bim  to  finish  paying  for  the  property  amount- 
ing to  about  |125;  but  she  subsequently 
took  the  stand  again,  and  testified  that  tbe 
transaction  was  not  a  loan,  i^id  the  deed 
was  not  intended  to  secure  her  for  the 
money  advanced,  but  that  she  bad  purchas- 
ed the  premises  from  her  husband,  and  the 
deed  was  for  an  absolute  sale.  The  bus- 
band  testified  that  the  market  value  of  the 
property  was  between  ?SO0  and  $000,  and 
the  original  v^or  that  It  was  wmtb  $750, 
the  price  he  had  been  paid  for  It 

The  evidence  did  not  warrant  a  verdict  In 
favor  of  the  claimant.  Transactions  be- 
tween husband  and  wife  to  the  prejudice  of 
the  husband's  credltora  are  to  be  scanned 
olosely,  and  their  bona  fidee  must  be  clearly 
Mtablisbed.  In  this  case  tbe  badges  of 
frand  are  numerous,  and  there  can  be  no 
question  that  in  having  the  deed  made  to 
bis  wife  tbe  busband  was  perpetrating  a 
fraud  upon  bis  creditors.  It  was  not  de- 
'  Qled  that  be  was  then  insolvent,  and,  ac- 
cording to  bis  own  statement,  the  property 
was  worth  several  times  the  amount  claimed 
to  have  been  advanced  by  his  wife.  The 
wife,  ttaoQgb  abe  claimed  to  be  ign(»«nt  of 


tbe  value  of  tbe  land,  knew  that  the  money 
advanced  by  her  was  mwely  a  part  of  the 
price  paid  to  the  original  vendor,  and  that 
the  conveyance  was  to  a  large  extent  vol- 
untary. Tbe  burden  was  upon  ha:  to  show 
cleariy  that  she  acted  In  good  faith,  and 
that  she  was  not  only  Ignorant  of  but  had 
no  grounds  for  reasonable  suspicion  as  to 
the  husband's  fraudulent  Intent  We  think 
she  failed  to  do  this.  Taking  all  the  evi- 
dence Into  Gonslderaticm,  we  cannot  escape 
tbe  conclusion  that  tbe  conveyance  to  tbe 
wife  was  tbe  result  of  a  common  intent  on 
tbe  part  of  both  husband  and  wife  to  defeat 
his  creditors.  A  new  trial  should  be  granted, 
and  it  is  so  ordered.  See  Code,  }  1952,  and 
citations;  Kelly  v.  Simmons,  73  Ga.  716; 
Booher  v.  Worrill,  67  Ga.  236;  Brown  r. 
Housw,  61  Ga.  631.   Judgment  rerened. 

ATKINSON,  J.,  not  presiding. 


(9K  Oa.  78t) 

RICH  V.  TDRNBULL. 
(Supreme  Court  of  Georgia.    April  15,  188Bl) 
Nonsuit — Sufficiknct  or  Etidsnob. 
The  evidence  introduced  for  the  plaintUf 
was  sufficient  to  carry  the  case  to  the  Jury  upon 
the  issues  inv<dved,  and  it  was  tbertfore  emr 
to  grant  a  nonsuit. 
(SyllaboB  by  the  Court.) 

Error  ftom  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  C.  C.  Rich  against  Bllen  0. 
Turnbuli.  Judgment  of  nonsuit,  and  plaln- 
tltf  brings  error.  Brought  forward. from  last 
term.    Code,  K  42Tla-4271c.  Reversed. 

J.  W.  Ewing  and  J.  Bnnbam,  tor  plaintiff 
In  error.  W.  T.  Tumbnll  and  w.  W.  Brookes, 

for  defendant  In  error. 

SIMMONS,  C.  J.  Under  the  facts  disclosed 
by  the  record,  we  think  the  court  wred  in 
granting  a  nonsuit  The  case  turns  largdy 
upon  whether  the  owners  of  the  prcqierty.  In 
1S67,  submitted  to  arbitration  their  dispute 
concerning  the  lot  and  easement  In  question, 
and  upon  wliat  were  the  terms  of  the  award, 
and  whether  Sloan  was  a  party  thereto.  On 
tliese  points  the  evidence.  It  is  true,  was  not 
very  definite,  but  there  was  enough  to  re- 
quire the  submission  of  tbe  case  to  the  Jury. 
If  the  parties  submitted  the  matter  to  arbi- 
tration, and  there  was  an  award  that  tbe 
Gammons  w«%  not  to  extend  the  building 
which  they  had  commenced  to  erect  over  the 
whole  30  feet  called  for  in  their  deed,  but 
should  only  cover  26  feet  on  Broad  street, 
and  that  Sloan  should  have  only  a  life  estate 
In  the  easement  of  the  4  feet  in  dispute,  and 
this  was  agreed  to  and  acted  upon  by  the 
parties,  they  would  be  bound  thereby,  al- 
though the  award  was  not  of  record,  and  had 
not  been  made  the  Judgment  of  the  superior 
court;  and  the  persons  holding  under  Sloan 
would  be  as  much  bound  by  it  as  he  wa& 
There  was  evidence  sbowlng  tbat  thwe  was 
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such  an  award,  and  that  the  Gammons  did 
act  upon  it,  and  erected  their  building  upon 
26  feet,  when  their  deed  gave  them  80  feet. 
The  OTidence  also  tends  to  show  that  Sloan 
was  a  party  to  the  arbitration,  and  was  pres- 
ent and  participated  In  the  hearing  before 
the  arbitrators.  The  credibility  of  the  wit- 
nesses, and  tbelr  rec<^lectlon  of  transactions 
which  occurred  more  than  a  quarter  of  a 
century  ago,  were  matters  to  be  passed  upon 
by  the  Jury,  and  not  by  the  iiourt  Judgment 
revemed. 

ATKINSON.  J„  not  presiding. 


(H  Oa.  796) 

B0TLE3  T.  BANK  OF  OBORQIA. 
(Supreme  Gotni  of  Georgia.  July  8. 1896.) 
CoasTABLB— Failure  to  Exbcdtb  DisTEBsa  Wa»- 

BANT. 

A  distress  warrant,  dnly  Issued,  and 
^aced  in  the  bands  of  an  officer  to  be  executed, 
can  be  arrested  only  by  the  counter  affidavit 
and  bond  for  the  eventual  condemnation  money 
prescribed  by  section  4083  of  the  Code;  and,  if 
no  snch  affidavit  and  bond  be  filed  by  the  defend- 
ant, the  officer  cannot,  in  resistance  to  a  role, 
justify  or  excuse  a  fallnre  to  make  the  money 
by  showinp  that  he  Inadvertently  toolr,  with- 
out affidavit,  a  bond  other  than  tliat  prescribed 
by  law;  nor  does  the  return  of  ancb  a  bond 
make  an  issue  for  trial  between  the  plaintiff  and 
the  defendant  in  the  distress  warrant,  Huckaby 
V.  Brooks.  75  Ga.  078;  Reeves  T.  Parish,  4  S. 
B.  768.  80  Ga.  222.  ^ 
(Syllabus  by  the  Court.) 

Ettoc  from  superior  court,  Fnlton  conn^; 
J.  H.  Lumpkin,  Judge. 

Petition  by  the  Bank  of  the  State  of  Geor- 
gia for  a  rule  absolute  against  Charles  Boylea, 
constable.  Rule  absolute  granted,  and  de- 
fendant brings  error.  Affirmed. 

The  following  is  the  official  report: 

The  petition  alleged:  On  November  10, 
1S93,  petitioner  sued  out  a  distress  warrant 
before  E.  U.  Orr,  Justice  of  the  peace  of  Ful- 
ton county,  against  Singer  &  Miller,  claiming 
$45  as  rent  then  due  and  unpaid  from  Singor 
&  Miller,  and  caused  the  warrant  to  be  put 
In  the  hands  of  Boyles,  then  and  now  a  law- 
ful constable,  with  Instructions  to  levy  on 
and  sell  enough  property  of  Singer  St  Miller 
to  make  the  ¥45  and  costs,  and  have  the 
same  ready  to  render  to  petitioner  as  In -the 
warrant  directed.  Boyles  made  the  levy  un- 
der the  warrant  on  November  11,  USHa,  on 
certain  property  mentioned,  belonging  to  Sing- 
er &  Miller.  When  the  levy  was  made, 
Singer  &  Miller  filed  no  affidavit  denying  that 
they  owed  the  whole  or  any  part  of  the  sum 
claimed,  and  gave  no  replevy  bond  as  Is  re- 
quired in  such  cases.  It  was  then  the  duty 
of  Boyles  to  proceed  to  advertise  and  sell 
enough  of  the  property  so  levied  on  to  make 
petitioner's  delit,  as  he  was  directed  to  do, 
and  should  have  done,  under  the  warrant, 
bnt  which  he  wholly  failed  and  refused  to 
do.  On  the  contrary,  he  took  from  Singer  & 
Miller,  at  the  time  of  making  the  levy,  a 
forthcoming  bwdj  which  was  unlawful,  and 


has  wholly  failed  and  refused  to  do  bis  duty 
as  an  officer,— make  the  advertisement  and 
sale,  and  make  the  mon^»  and  account  to 
petitioner  therefor. 

Boyles  answered:  Singer  &  Miller  did  not 
file  a  counter  affidavit  and  replevy  bond  at 
once,  but,  laboring  undw  a  mlsapprehendoD 
of  ttie  t&ctB,  they  filed  an  appeal  Ixmd  In- 
stead. At  the  time  of  the  levy,  respondent 
was  informed  that  they  had  a  good  defense 
to  the  warrant,  and  would  ai;^>ear  and  defend 
the  case.  Believing  that  they  were  acting 
in  good  faith  In  the  premises,  he  took  at  that 
time  a  forthcoming  bond  for  the  goods  levied 
on,  the  surety  on  which  was  perfectly  solvent. 
He  did  advertise  the  property  for  sale  as  pro- 
vided by  law.  The  case  of  the  bank  against 
Singer  &  Miller  was  called  by  the  Justice  on 
the  regular  court  day,— the  fourth  Monday  In 
November,  18Uy,— before  the  hour  at  which 
constable  sales  commenced  on  that  day,  and 
was  set  by  the  justice  for  Ixlal  Monday,  De- 
cember 11.  lim.  On  November  2U,  18U3, 
Singer  &  Miller,  supposing  that  a  Judgment 
had  been  entered  against  them,  filed  the  ap- 
peal bond  as  aforesaid,  and  paid  the  costs  In 
the  case,  which  were  afterwards  returned  to 
them.  On  December  4,  lim,  tbey  filed  a 
counter  affidavit^  and  gave  a  replevy  bond  as 
required  by  law,  the  security  thereon  being 
accepted  by  the  Justice,  and  being  amply  able 
to  resiKind  to  any  Judgment  that  might  bave 
been  rendered  In  the  case.  The  case  was  call- 
ed again  on  the  regular  court  day  of  said 
court,— the  fourth  Monday  in  December,  18U3, 
—and  was  again  set  for  trial  on  Wednesday, 
January  10,  1884;  and  at  said  time— defend- 
ants appearing,  and  there  being  no  appear- 
ance for  plalntlCF— the  case  was  dismissed  for 
want  of  prosecution.  Plaintifl  bad  due  no- 
tice of  the  time  of  said  trial.  Respondent  as 
well  as  the  attorneys  for  Singer  &  MUler, 
notified  the  attorney  fw  idaintlCF,  on  several 
occasions,  that  they  would  try  the  Issue  Join- 
ed on  the  distress  warrant  and  coimter  aHi- 
davit  at  any  time  designated  by  said  attor- 
ney; bat  he  declared  he  would  not  try  the 
case,  bnt  proposed  to  hold  respondent  liable 
for  the  amount  named  In  the  distress  war- 
rant. There  has  been  no  Judgment  of  any 
court  that  Singer  ft  Miller  owe  plaintiff  for 
rent  $45,  or  any  other  sum;  but,  on  the  con- 
trary, there  has  been  a  Judgment  dismissing 
said  warrant  and  the  lery  thereunder,  the 
legal  eflfect  of  wblCb  Is  that  no  sucb  Indebted- 
ness exists. 

There  were  put  In  evidence:  The  distress 
warrant,  returnable  November  27,  with 
levy  thereon  by  Boyles  November  11,  18U3. 
Also  a  forthcoming  bond  for  the  property 
levied  on,  dated  Novmber  11,  lUUil,  and  ap- 
proved by  Boyles.  Also  an  appeal  bond  In  tbe 
case  of  the  bank  agalust  Singer  &  M1U«-, 
dated  November  28,  1893,  not  marked  as  ap- 
proved, and  indorsed  in  pencil,  "Filed  Novem- 
ber 29,  *93."  Also  affidavit  by  one  of  the 
firm  of  Singer  &  MIIIct  that  the  distress 
warrant  was  unjust,  without  authority  of 
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Inw,  and  tbat  Singer  &  Miner  were  not  In- 
debted to  plaintiff  tbe  amount  of  said  claim, 
nor  any  part  of  It  The  affidavit  was  execut- 
ed I>eceiDber  4,  iSSS,  and  tiled  tbe  same  day 
wltb  the  JnstlceL  Alao  a  bond  for  tbe  erentn- 
al  condemnation  mon^,  In  terms  at  tbe  stat- 
nte,  approved  by  tbe  justice^  ezecnted  De- 
cember 4,  1896,  and  filed  wlQi  tbe  Justice  tbe 
same  day;  tbe  bond  b^nr  signed  by  Singer 
ft  Miller  u  prlndpala,  and  1^  otbeta  as  sore- 
ties. 

^Jdgar  H.  Orr,  for  plaintiff  bi  error.  L.  P. 
Skeen,  for  defendant  In  error. 

PJSB  CURIAM.   Judgment  afflrmad. 


(98  Oa.  ns) 

GOULD  T.  PALMEB  et  il 
(Bivreme  Ooort  of  Oeorgia.  July  8,  1895.) 
LouTATioHB— RtniNiHo  ov  Btatdtb— Nbqlbot  nr 

DUTT  BT  AtTORKBT. 

It  la  not  tbe  special  damage  or  Injury 
zesoltlns  frun  the  onaKlllfiibiM  ox  an  attorney 
at  law  in  the  representation  of  his  client's  inter* 
nts,  btrt  the  breach  of  tbe  doty  Imposed  by 
the  contract  of  employment,  which  giyeB  a  right 
of  action  for  damages  sastained.  The  statate 
of  llmltatiocs  in  such  a  case  runs,  therefore, 
from  the  date  of  the  breach  of  duty,  and  not 
from  the  time  when  the  extent  of  the  result- 
ing injury  Is  ascertained,  ^e  action  In  the 
present  case  not  baTiog  been  brought  within 
four  years  from  the  date  of  the  breach  of  duty, 
and  nothing  being  alleged  which  In  tbe  mean- 
time suspended  its  operation,  the  coart  proper- 
ly dismissed  the  ptaintifTs  declaration.  Craw- 
ford T.  Gaalden,  ^  Ga.  173;  lAUy  v.  Boyd.  72 
Gl  83:  Weeks.  Attys.  |  320;  1  Wood.  tlm. 

(SyllabDs  Icr  the  Court) 

Error  frvnn  dty  court  of  Atlanta;  Howard 
Tan  Eppa,  Judge. 

Action  by  B.  F.  Gould  against  Palmer  & 
Bead  as  a  firm  and  Charles  A.  Bead  as  an  In- 
dlTlduaL  Dismissed,  and  plaintiff  brings  er- 
ror. Afilrmed. 

The  f<mowlng  Is  tbe  official  report: 

On  demurrer  tbe  declaration  was  dismiss- 
ed on  tbe  grounds  tbat  it  was  barred  by 
tbe  statute  of  llmltationa,  and  that  it  set 
(ortb  no  cause  of  nctloa  It  alleges  the  fol- 
lowing: For  some  months  prior  to  June  6, 
1894,  Palmer  &  Read  tiad  l>een  plaintilTa  at- 
torneys In  various  matters.  Palmei-'s  liabili- 
ty herein  arises  solely  from  his  partnership 
with  Bead,  as  he  neithw  bad  knowledge  nor 
actively  participated  in  any  of  the  acts  and 
omlssiMiB  for  which  this  suit  is  brought;  but 
all  sucb  acts  and  omissions  were  by  Read. 
In  AprU  and  May.  1890,  plaintiff  had  in  his 
office  building  in  Atlanta  a  tenant  by  tbe 
name  of  Mrs.  8.  C.  Hall,  who  ran  a  studio; 
and,  having  some  difficulty  about  rent,  be 
employed  defendants  as  attorneys  at  law  to 
represent  bis  side  of  the  rent  question  against 
her.  This  employment  involved  the  use  of 
such  means  on  their  part  as  were  proper  to  col- 
lect tbe  rent  Pending  this  dispute,  Mrs.  Hall 
left  tbe  building,  and  between  that  time  and 
tbe  Sth  of  Jnn^  iSBO,  a  oonespondence  en- 


sued between  plaintiff  and  Mrs.  Hall,  and  John 
A.  ^Impy,  tbe  attorney  for  ber  and  her  bw- 
band,  in  which  she  set  up  a  claim  for  dam- 
ages against  plaintiff.  Dnrlng  this  corrv- 
spondence  defendants  were  ttnpl<^ed  as 
plaintiff^  attorneys  to  shape  said  cotrespond* 
ence,  and  to  advise,  protect,  and  gnierally 
represent  plaintiff  In  said  dalm,  whether 
tbe  same  was  ever  brought  to  salt  or  not; 
and  In  consideration  of  bte  unda*tal£ing  to 
p^  tbem  a  reasonable  fee  they  undertook  to 
represCTt  lilm,  assuming  to  bring  to  the  dis- 
charge of  these  duties  reasonable  skill,  care, 
and  diligence.  On  June  6,  1890,  Mrs:  Hall's 
dalm  culminated  In  a  salt  against  plaintiff 
In  tiie  dty  coort  of  Atlanta  for  f6,000  dam* 
ages.  Defendants'  previous  employment  as 
bis  attHneya  vonld  have  embraced  the  mat- 
ter  of  defending  this  suit  without  further 
agreement,  but  on  Jnne  6,  1880^  an  article 
appeared  In  the  Atlanta  Constitution  oewspor 
pw,  giving  some  pnnnbience  to  the  filing  of 
tbe  suit,  and  plaintiff  on  the  same  day  called 
on  defendants  as  his  attorney  (they  always 
actbig  through  Bead),  and  asked  tbelr  ad- 
vice about  the  matter,  and  as  to  wbetlier,  In 
Uie  proper  conduct  <tf  the  defense,  a  reply 
should  be  written  to  the  newspaper  artide^ 
to  prevQpt  the  public  frmn  becoming  preju- 
diced agahist  Us  side  of  the  case.  Said  suit 
was  unfounded  In  law,  and  was  demurrable; 
and,  whether  tbe  motives  which  Inspired  the 
suit  were  good  or  bad.  the  material  facts 
therein  aUeged  cotUd  have  been  successfully 
dIspFoved  bim,  and  tbe  proper  place  to 
defoid  t:be  case  wss  la  the  conrtbouse.  It 
was  tbe  duty  of  defendants  to  confine  thehr 
attentlm  to  tiie  proper  defense  thereof  upon 
tbe  law  and  facts  only.  Plaintiff  is  not  a 
lawy^-.  Is  Inezperlmced  in  law,  eqtedally  In 
the  question  of  bow  to  manage  such  a  case 
as  Mrs.  Hall's;  and  he  rdled  absolutely  and 
Implicitly  on  defeodanta  to  guide  him  safely 
through  it  On  said  day  be  airtEed  their  ad- 
vice as  to  whether  It  was  necessary  to  write 
a  reply  to  tbe  newqiaper  article.  He  showed 
them  a  roi^b  draft  of  a  card  written  by  hlm- 
sdf,  which.  In  substance,  was  a  mere  denial 
of  tbe  aIlega1i(Hi8  in  Mra  Hall's  petition,  and 
a  request  to  the  public  to  defer  judgment  un- 
til the  trial  in  court.  Defendants  were  ac- 
quainted wltb  all  the  facte,  having  been  in 
the  case  M  attorneys  from  the  beginning  of 
the  rent  trouble.  Plaintiff  asked  their  advice 
as  to  whether  it  was  proper  to  publish  any 
card  at  all.  and,  if  so.  stating  that  he  desired 
to  keep  out  of  any  furtho:  trouble,  and  to 
keep  clear  of  tbe  law  of  libel,  of  which  he 
was  Ignorant;  and  he  placed  the  matter  en- 
tirely in  defendants'  tiands  as  attorneys,  as 
to  whether  that  or  any  card  should  go  into 
the  papers.  Th^  examined  his  card  (which 
was  exceedingly  temperate,  and  contained 
nothing  libelous),  laid  It  aside,  and  then  and 
there  advised  plaintiff  tbatt.  In  the  proper  con- 
duct of  the  case,  and  to  prevent  the  public 
from  becoming  prejudiced,  it  was  necessary 
for  him  to  write  a  cai'd,  and  that  they  would 
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write  a  fto^  oM,  signing  hla  name  thereto. 
Again  he  warned  them  not  to  write  anything 
that  wonld  get  him  Into  fnrtbor  tnmble,  and 
stated  tliat  he  relied  np<Hi  them  to  keep  him 
clear  of  the  law  of  Ubett  and  placed  the  whole 
matter  In  their  bands  as  attorneys,  relying  on 
tbelr  eiercifiing  reasouable  skill,  care,  and  dil- 
igence. Accordingly  they  prepared  and  had 
published  In  the  Atlanta  Constitution  of  June 
7, 1890,  a  card  with  his  name,  signed  th^eto, 
wlilch  he  had  nevec  seen  before  it  was  pul>- 
Usbed,  to  wit:  **Atlanta,  Ga.,  June  6Ui.  itiUO. 
Editors  Constltntion:  In  this  moming'B  is- 
sue of  your  paper  you  have  published  what 
paiporta  to  be  a  very  sensational  damage  suit, 
In  which  UiB.  Sellna  Ck^  UaU  Is  plalntlif 
and  I  am  the  defoidant.  Now,  1  do  not  wish 
to  lighli  IhlB  mattw  in  the  newspapers,  but 
since  her  published  auctions  r^lects  so 
strongly  upon  my  private  dUiractw.  1  do 
think  it  but  justice  to  myself  to  state  here 
that  each  and  every  aliegatlm  of  her  com- 
plalnt  Is  absolutely  false  in  fact,  mischievous 
in  character,  and  founded  upon  an  utter  fail- 
ure to  extort  money  from  me  by  the  process 
of  blackmail.  Some  weeks  ago  I  ejected  Mrs. 
Sellna  Hall  and  her  husband  from  my  build- 
ing at  No.  10  Decater  street,  for  failure  to 
pay  tlie  rent  due  me,  and  I  am  now  suing  her 
husband  for  the  same  rent  Since  this  ejec- 
tion Mrs.  Hall's  husband  has  written  me  sev- 
eral lett^,  threatening  to  accuse  me  at  ySt 
rlous  crimes  if  1  did  not  pay  them  money. 
These  letters,  together  with  several  of  simi- 
lar import  from  their  attorn^,  one  John  A. 
Wimpy,  have  been  In  the  hands  of  my  law- 
yer, Mr.  Chas.  A.  Bead,  tar  several  days,  un- 
der whose  advice  1  refused  to  take  the  mon- 
ey earned  by  me  In  honest  toU,  and  contrib- 
ute It  to  tbe  necessities  of  such  wretched 
creatures  as  Mrs.  Sellna  Hall  and  lier  hus- 
band and  this  Wimpy.  I  hare  only  been  pre- 
veuted  from  prosecuting  these  parties  crim- 
inally for  sending  me  such  threatening  letters 
by  tbe  iDstlnctlTe  desire  that  a  gentleman 
feels  to  keep  himself  out  of  public  contro- 
versy with  those  who  have  nothing  to  los^ 
either  in  character  or  purse.  But  since  their 
itching  palms  and  aching  voids  seem  only 
capable  of  being  comfortably  filled  by  public 
notoriety,  as  tlie  next  best  substitute  for  pul>- 
lie  plunder.  1  shall  leave  no  stone  unturned 
to  assert  my  legal  rights,  and  In  the  asso'tlon 
thereof  I  will  no  doubt  be  able  to  teach  these 
vampires  that  the  laws  of  Georgia  were  made 
to  protect  honest  men  in  the  enjoyment  of 
their  well-earned  riches  from  the  mendacious 
allegations  of  blackmailing  suits,  and  the  per- 
jured testimony  necessary  to  maintain  them. 
E.  F.  Gould."  The  publication  of  saidcliarge 
was  a  gross  want  of  skill  and  care  on  the 
part  of  defendants.  The  facts  stated  therein 
and  language  were  entirely  those  of  defend- 
ants. The  cord,  particularly  In  the  epithets, 
was  grossly  libelous;  and  that  no  degree  of 
proof  could  sustain  some  of  the  charges 
should  have  been  known  to  every  lawyer  of 
ordinary   sltlll   and   diligence.  Defendants 


wrote  the  card  knowing  tbe  statements  tbae- 
in  were  Incapable  of  substantiation.  Had  de- 
foidants  ex»clsed  ordinary  car^  they  would 
have  known  that  Mts.  Han  was  standing  on 
all  lier  legal  rights,  and  that  she  would  allow 
no  legal  opportunity  to  pass  to  obtain  any 
advantage  av&e  plaintiff.  As  a  result  of  de- 
fendants* conduct  (wliicb  result  was  probable, 
and  would  have  been  foreseen  by  them  in  the 
exercise  of  ordinary  skill),  Mrs.  Hall,  on  June 
16, 1890,  filed  against  pkUntiff  a  suit  for  $2S.- 
000  damages,  based  on  the  putdlcatlon  by  de- 
fendants, which  she  allied  to  be  fiilse  and 
defamatory.  On  tbe  same  day,  and  ou  the 
next,  suits  against  plaintiff  were  filed  by  ho* 
huslund,  T.  F.  Hall,  and  by  her  attorn^, 
John  A.  Wlm^.  Tlie  wiginal  suit  of  Mrs. 
Hall  which  led  to  the  writing  of  the  card  has 
been  dismissed,  demtmsttatlng  that  it  could 
never  have  resulted  in  a  recoTeryt  Under  de- 
fendants' advice  {tbey  having  beoi  retained 
as  plaintltTs  c<HUBeI  In  the  three  subsequent 
suits),  plaintiff  intoposed  defmses  th^«to. 
which  all  the  way  throi«h  were  managed  and 
contn^ed  by  defendants,  who  advised  him 
that  neither  of  the  Halls  nix  Wimpy  could 
ever  recover.  On  account  of  this  advice  he 
put  up  the  best  defense  he  could  to  the  card 
written  1^  defendants,  being  wmpelled  to  rec- 
ognize It  as  his  own,  necause  of  their  agency 
In  writing  it  Had  It  not  been  for  th^  ad- 
vice (they  having  his  entire  confidence  and  be 
rdylng  Impllcitty  on  thm),  said  suits  could 
and  would  have  been  settled  up  within  a 
montii  after  they  were  brought,  for  a  much 
less  sum  than  they  subsequently  cost  plain- 
tiff. On  April  20,  1894,  Mrs.  Hall's  suit  re- 
sulted in  a  verdict  for  $1,500  and  costs,  which, 
under  defendant's  advice,  plaintiff  has  paid, 
toget2ier  with  $250  court  costs.  A  few  days 
thereafta*,  under  their  advice,  he  Vas  com- 
pelled to  settle  WImpy's  case  for  $500.  In 
defense  of  said  suits  he  has  necessarily  paid 
$1,400  attorney's  fees,  $000  of  which  went  to 
defendants.  In  the  necessary  preparation 
and  conduct  of  his  defense  under  dtfendants* 
advice,  he  expended  $600  for  cost  and  fees, 
taking  depositions,  traveling  expenses  of  wit- 
nesses, and  employment  of  detectives.  All 
the  foregoing  damages  were  the  proximate, 
necessary,  and  direct  result  of  defendants' 
want  of  skill  and  care  In  writing  said  card, 
and  were  incurred  and  sustained  under  thdr 
advice.  This  suit  has  not  been  brought  soon- 
er for  the  following  reasons:  (a)  Defendants, 
occupying  a  confidential  relation  towards 
plaintiff,  and  being  his  trusted  advisers,  upon 
whom  he  Implicitly  relied,  advised  him  to 
litigate  said  cases;  that  there  was  no  libel 
and  could  be  no  recovery;  and  not  until  the 
vordict  against  him  did  he  know  there  was 
any  liability,  or  tliat  the  card  was  libel- 
ous, (b)  The  claims  of  the  Hails  and  Wimpy 
were  for  unliquidated  damages,  and  not  until 
the  verdict  was  liability  or  amount  definitely 
fixed,  the  matter  rening  with  the  enllghtMied 
conscience  of  the  jury;  and  not  until  the  ver- 
dict could  plaintiff's  damages  be  fixed  with 
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sufficient  deflnlteneaa  to  sue,  and  not  until 
said  verdict  was  defendants'  tort  completed. 
The  demurrera  filed  by  defendants  set  up,  In 
addition  to  the  grounds  upon  which  the  Judg- 
ment of  the  court  below  was  based,  mlsjoln- 
der  of  parties  defoadant,  ratification  by  plaln- 
tUT  of  the  writing  of  the  card  in  question, 
failure  to  dl8<doBe  when  the  $000  was  paid  to 
defendants,  cailnre  to  set  forth  an  Itemized 
statement  of  the  amounts  expended  for  tak- 
ing depositions,  traveling  expmses,  and  em- 
ployment ot  detectiTea,  and  fUlnre-to  set  out 
the  "rou^  draft  of  s  card"  written  plain- 
tiff. 

AiaolA  A  Anudd,  for  plaintiff  In  error. 
Glenn,  SIat(»i  ft  FliilUps  and  Palmer  &  Bead, 
for  defendants  in  error. 

FBB  OTIBIAU.   Jodgment  affltmed. 


(M  Oa.  sow 

BODGBBS  T.  BAKER. 
fSnpreme  Coort  of  Georgia.  July  8,  1^.) 

homestbad — waiter  of  ezbkption  —  effect  — 
Validitt  of  Bxecdtion  Sale. 
A  homestead  which  haa  been  regularly 
Bet  apart  can  neither  be  waived  nor  renonnced 
by  the  head  of  the  family  so  ae  to  authorize  a 
levy  upon  and  sale  of  the  property  bo  set  apart 
nnder  an  execution  isBUed  upon  a  jadgment  ren- 
dered against  him,  and  if,  pending  tb»  existence 
of  the  homestead,  anch  property  oe  levied  cpon 
nnder  such  an  execution,  and  sold,  the  sale  Is 
roid,  and  a  purcbaBcr  thereat  acquires  no  title, 
eren  though  the  judgment  upon  which  the  exe- 
cution issued  la  based  upon  a  promissory  note 
containing  a  stipulation  in  which  the  head  of 
the  fami^  does  aolemnly  "waive  and  renounce" 
the  benefit  oi  the  homestead. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  by  Robert  L.  Bodgers  against  J.  T. 
Baker.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

The  following  is  the  official  report: 

Rodgera  sued  T.  J.  Baker  for  certain  land 
In  Fulton  county.  The  cause  was  submitted 
to  the  judge  below  for  decision  on  the  law 
and  facts.  He  rendered  judgmMit  In  favor 
of  defendant,  to  which  L-uling  plaintiff  ex- 
cepted. The  following  facts  were  agreed 
upon:  Oliver  Baker  was  the  owner  of  and 
in  possession  of  the  land  sued  for,  for  some 
30  years  before  the  trial.  In  March,  1873, 
he  applied  for  and  obtained  a  homestead 
under  the  constitution  of  18GS,  the  land  sued 
for  being  embraced  therein.  Green  and 
Isom  obtained  a  Judgment  against  Oliver 
Baker  on  May  22,  1881,  In  a  justice  court, 
on  a  debt  which  arose  In  1879  on  a  home- 
stead-waiver note.  Execution  issuing  from 
this  judgment  was  levied  on  the  property 
pued  for,  September  25,  1891.  The  property 
was  advertised  and  sold  by  the  sheriff  of 
Pulton  county,  bought  by  Rodgers,  and  the 
sheriff's  deed  made  to  him.  The  sheriff  dis- 
possessed defendant  of  the  laud  sued  for; 
it  liaving  no  boose  on  it,  but  being  cultivated 


by  defendant:  After  defendant  was  evicted, 
the  land  being  vacant,  he  went  back  in 
poasee8l<m,  and  has  remained  In  possession 
up  to  the  present  time.  On  April  14,  188S, 
Oliver  Baker  deeded  the  land  sued  for  to 
Henry  Stames,  as  trustee  for  W.  D.  Stames. 
with  power  to  sell  the  same  at  any  time, 
publicly  or  privately,  without  an  order  of 
court.  Defendant  bought  the  land  from 
Stames,  trustee,  on  September  11,  1889,  pay- 
ing therefor  value  received.  Defendant  was 
never  notified  the  sbMiff  of  the  levy,  but 
heard  that  the  land  had  been  levied  on. 
Defendant  made  no  claim  to  the  property 
when  It  was  advertised  and  sold,  nor  was 
any  claim  Interposed  by  the  beneficiaries  of 
the  homestead,  nor  by  Oliver  Baker.  De- 
fendant is  a  son  of  Oliver  Baker,  and  has 
been  of  age  some  years.  Oliver  Baker  and 
wife  are  still  living,  and  the  children  are  all 
of  age,  the  youngest  becoming  of  age  In 
1893.  Oliver  Baker  has  two  single  daugh- 
ters living  with  him,  both  of  age.  It 
further  appeared:  The  ezecntlMi  was  kept 
alive  by  proper  entries,  and  was  recorded 
on  the  general  execution  docket  in  Joly, 
1S90.  The  sheriff's  deed  was  regular,  was 
dated  November  3,  1691,  and  was  recorded 
November  17,  1891.  The  advertisement  for 
sale  was  legally  made.  The  deed  fn»n 
Baker  to  Stames  was  rec(N*ded  August  20, 
1891.  The  homestead  was  granted  tor  the 
benefit  of  the  wife  and  children  of  Oliver 
Baker.  The  deed  from  Stiimea,  trustee,  to 
defendant,  vas  recorded  September  11, 1889. 

Robt  L  Bodgers,  tvt  plaintiff  In  error. 
Dorsey,  Brewster  &  Howell,  for  def^dant 
in  errcff. 

FEB  01TBIAM.  Jndgmmt  afllnned. 


(96  Ga.  Ml) 

600DBI0H  V.  ATLANTA  NAT.  BUHiDINO 
&  LOAN  ASS'N. 
(Suoreme  Court  of  Georgia.  July  8,  1895.) 

PLEADiyo  —  What  Admibsiblb  ondbr  Gbhbral 
laSDB— BCIM>ING  ASSOCIATTOHS — ITsnBT — COVXB- 
TUKE  AS  A  DiSABILITT  —  AtmOK  OH  BOWD — AT- 
TORN KT's  Fbbs. 

1.  That  an  action  is  prematurely  brought 
id  .a  defense  which  Is  not  available  under  the 
plea  of  the  general  Issue.  Such  an  issue  must  be 
Dresented  either  by  plea  in  abatement  to  the 
writ  or  by  motion  for  nonsuit;  but.  If  the  fact 
appear  on  the  face  of  the  record,  it  may  be 
made  by  demurrer. 

2.  The  pleas  alleging  usury,  and  which  were 
stricken,  on  motion,  by  the  court,  containing  no 
averments  of  fact  which  talie  the  present  out 
or"  that  class  of  cases  In  which,  according  to  the 
ruHuRa  of  this  court,  contrnrts  purely  mutual 
between  the  members  of  building  and  loan  asso- 
ciations, where  each  member  takes  an  interest 
in  the  several  contributions  to  a  general  fund, 
are  held  not  to  be  nsnrlous,  were  therefore 
properly  stricken. 

3.  As  a  general  rule,  coverture,  according 
to  the  principles  declared  by  this  court  in  the 
cases  of  Ilays  v.  Jordan,  11  S.  E.  833,  83  Ga. 
741.  and  Scofield  v.  Jones.  11  S.  E.  1032,  85 
Ga.  81H,  no  longer  operates  as  a  limitation  upon 
the  power  of  a  married  woman  in  this  state  to 
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make  contracts,  wfaeUier  she  be  poueBsed  at  the 
time  of  a  separate  estate  or  ofherwiee,  and 
ahe  may  make  any  contract  into  which  she  la  not 
prohibited  to  enter  by  positive  law. 

4.  Where,  to  an  action  upon  a  bond  given 
to  secure  the  payment  of  a  sum  certain,  and 
other  Iteaia  to  be  thereafter  incurred,  but  which 
could  not-  be  stated  at  the  time  the  bond  was 
given,  which  bond  contains  a  stipniatton  for  the 
Dayment  of  attorney's  fees,  the  defendant  files 
a  plea  of  the  general  Issue,  and  upon  the  trial 
the  jury  find  for  him  as  to  some  of  the  items 
charged,  his  plea  is,  in  contemplation  of  law, 
sustained,  and  the  plaintiff,  under  the^act  of 
July  22.  1891  (Acts  1890-91,  vol.  1,  p.  221),  is 
not  entitled  to  Judgment  for  attorney's  fees. 
Direction  is  accordingly  given  that  the  attor- 
ney's fees  allowed  by  the  verdict  be  written  off, 
and  the  judgment  stand  otherwise  affirmed, 
with  costs  against  the  defendant  In  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  connty; 
R.  H.  Clark,  Judge. 

AcUoD  by  the  Atlanta  National  Building 
&  Ijoan  Association  against  Mrs.  M.  B. 
Goodrich  on  a  bond.  There  was  a  judgment 
for  plaintiff,  and  from  an  orda*  overruling  de- 
fendant's motion  for  new  trial  she  brings  er^ 
ror.  Affirmed. 

The  following  Is  the  official  r^rt: 

On  July  16,  1892,  the  Atlanta  National 
Building  St  Loan  Association,  alleging  itself 
to  be  a  corporation  under  the  laws  of  Gew- 
gia,  brought  suit  against  Mrs.  Goodrich  for 
$1,169.44.  Attached  to  the  dechiratlon  Is  a 
deed  from  defendant  to  plaintiff,  dated  Au- 
gust 25,  1891,  redting  that  the  party  of  the 
llrst  part,  according  to  the  charter  and  by- 
laws of  the  association,  has  procured  an  ad- 
vance of  $1,000  from  the  same,  and  has  exe- 
cuted her  bond  therefor,  of  even  date  there- 
with, conditioned  to  be  void  If  she  shall  pay 
to  the  association,  as  long  as  it  shall  continue 
to  exist,  or  as  provided  in  Its  by-laws,  the 
sum  of  $5  monthly  Installments  due  on  10 
shares  of  stock  held  by  her  In  said  association, 
on  which  said  advance  was  procured,  and  the 
further  sum  of  $4-25  monthly  as  Interest  and 
premium  on  said  advance.  In  consideration 
of  the  same,  and  to  secure  payment  of  the 
debt,  she  sells  and  conveys  absolutely  to  the 
association  certain  described  land,  with  war- 
ranty of  title.  It  Is  the  meaning  and  purpose 
of  this  conveyance  to  invest  the  association 
with  the  absolute  title  to  the  pr^erty,  and  to 
give  It  power  to  sell  the  same,  according-  to 
sections  1969, 1970,  of  the  Code,  on  failure  of 
the  party  of  the  first  part  to  pay  the  install- 
ments and  Interest  and  premiums  mentioned 
In  her  bond  for  three  successive  months,  as 
required  by  the  bond  and  by  the  diarter  and 
by-laws  of  the  associatlcm,  and  thereby  se- 
cure to  it  the  repayment  of  saJd  advance,  or 
of  such  Slim  as,  under  its  charter  and  by- 
laws. It  would  be  entitled  to  recover  by  suit 
on  the  bond,  as  well  as  all  cost  of  coUecUon, 
and  10  per  cent,  attorney's  fees  Incurred  by 
the  association  in  enforcing  Its  rights  there- 
under, etc.  The  bond  recites  that  def^dant 
is  bound  to  the  assodatlou  lu  the  sum  of 
$2,000.  conditioned  as  follows;  Whereas,  she 
has  prociued  an  advance  of$l,000on  10  shares 


of  stock  which  she  holds  in  the  association 
under  the  by-laws  thereof,  should  she  pay 
to  the  association  so  long  as  it  shall  o>ntInue 
to  exist,  or  as  may  be  provided  In  the  by- 
laws, the  sum  of  $5  monthly  Installments  due 
on  the  stock  on  which  the  advance  was  pro- 
cured, and  the  further  sum  of  $4.25  monthly 
as  Interest  and  premium  on  said  advance,  and 
ke^  the  buildings  on  the  property  insured  for 
the  benefit  of  the  association,  and  pay  all 
taxes  and  assessments,  etc.,  the  obligatl<Hi  to 
be  void,  otherwise  of  full  effect  With  the 
bond  was  a  written  transfer  from  defendant 
to  plaintiff  of  the  10  shares  of  stock  motioned 
in  the  bond  and  deed,  with  agreement  to  pay 
the  Interest  and  instxdlments  thereon  accord- 
ing to  the  terms  of  the  bond.  Also  attached 
to  the  declaration  is  an  account  in  favor  of 
the  association  against  defendant,  dated  July 
15,  1892.  The  first  three  items  of  the  account 
are  installments  on  10  shares  of  stock  for 
January,  1892,  $5;  Interest  and  premium  on 
loan  for  January,  1892,  $8.50;  fine  for  non- 
payment of  same,  $1.  The  same  three  Items 
are  set  forth  for  each  month  following  up  to 
and  including  July,  1892,  making  an  aggre- 
gate of  $101.50.  to  which  is  added  $1,000  ad- 
vanced or  loaned,  and  $110.50  attorney's  fees. 
From  the  total  of  these  sums  Is  deducted  $42.- 
21  as  the  value  of  the  10  shares  of  stock  bor- 
rowed on,  leaving  a  balance  of  $1,168.44. 
Defendant  pleaded  the  general  issue,  and  filed 
two  special  pleas,  which  were  stricken  on  mo- 
tion. The  plaintiff  introduced  in  evidence  the 
deed,  bond,  transfer  of  stock,  and  account 
already  mentioned,  and  a  printed  copy  of  the 
by-laws  of  the  association,  idoitlfled  by  the 
secretary  thereof.  Among  these  by-laws  were 
the  following:  "The  assoclatlcm  shall  have  a 
common  seal  with  the  words.  'Atlanta  Nation- 
al Building  &  Loan  Association,  Atlanta, 
Georgia,'  Inscribed  thereon."  "Stock  in  this 
association  shall  be  nonforfeitable;  but,  if 
any  stockholder  Is  six  months  In  arrears  In 
payment  of  monthly  du^,  his  stock  shall  be 
sold  to  the  highest  bidder  by  the  board  of  di- 
rectors at  any  monthly  meeting  of  the  board 
at  the  office  of  the  association,  after  mailing 
him  notice  thereof  to  his  last  known  address 
at  least  twenty  days  previous  to  such  meet- 
ing. From  such  sale  all  expenses,  dues,  and 
fines  accrued  thereon  shall  first  be  paid,  and 
the  balance,  if  any,  paid  to  the  holder  of 
said  stock.  If  It  does  not  bring  enough  to 
pay  such  expenses,  dues,  and  fines,  the  stock 
shall  be  bid  in  by  the  directors  and  canceled, 
and  the  amount  standing  to  the  credit  of  sucli 
shares  In  the  loan  fund  shall  be  divided 
among  the  other  shares  In'  good  standing." 
"The  charges  for  loans  shall  be  six  per  cent, 
per  annum  on  the  amount  loaned,  and  the 
fixed  premiums  of  35  cents  per  month  per 
$100  In  class  A,  and  50  cents  per  month  per 
$100In  dosses  Band  Corsuch  other  premiums 
as  the  plans  and  tables  which  may  be  hereaft- 
er promulgated  shall  show.  Interest  and  pre- 
mium shall  be  payable  In  monthly  install- 
ments on  the  first  Saturday  In  each  mouth,  as 
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vben  does  are  paid."  *'A^  tHMTOwer  wbo 
shall  tall  to  per  his  InstaUmoits  of  dneB,  In- 
terest, and  premloms,  or  dther  of  them,  for 
the  period  three  BuccesslTe  months*  shall 
be  liable  for  the  immediate  foreclosm%  of  his 
security;  and  It  iriun  be  the  dnty  of  the  gen- 
eral attorney,  uiran  receipt  of  notice  of  such 
dellnqnency  from  the  aecretary,  to  proceed 
without  delay  to  enfcwce  the  p^ment  of  the 
whole  Indebtedness,  unless  otherwise  or- 
dered by  the  board  of  directors."  The  secre- 
tary of  the  association  testified  that  def«idant 
obtained  from  plaintiff  an  advance  or  loan  of 
ilJOOOt  and  recelred  that  smn  without  dis- 
count or  deduction.  At  the  time  of  filing  of 
this  nilt  she  was  In  d^ult  In  the  payment 
of  the  mtmUily  Installments,  interest,  and  pre- 
miums for  seven  months,  as  Indicated  In  the 
account  mmtioned.  This  account  Is  true  and 
correct,  was  due  at  the  time  suit  was  brought, 
and  Is  wholly  unpaid.  There  is  a  discrepancy 
In  the  item  of  monthly  Intevst  and  pr«idum 
as  charged  In  the  account  and  that  caressed 
hi  tlie  haoA.  Tbet  In  the  account  Is  the  cor^ 
rect  sum,  according  to  the  by-lawa,  wlUi 
which  defra^int  should  be  diarged.  A  mis- 
take was  made  In  drawtaig  the  bond,  which 
should  have  stated  f8.60  finr  m<mthly  install- 
ments and  premiums.  Instead  of  94.26.  X>e- 
fendant  has  paid  In  all  to  'Hie  association  ^64, 
of  which  $20  was  Installments  at  shares  of 
8to(^  fbr  the  months  of  September,  Octobw, 
Xovember,  and  Deconber,  1891.  The  other 
931  wat  for  interest  and  premiums,  and  It 
p^  those  itons,  if  OHnputed  accndlng  to 
the  stipulation  In  the  bond,  through  the  month 
of  March,  or  to  April  1, 1892.  Defendant  paid 
913JtO  for  attorney's  fees*  and  cost  of  procure 
Ing  abstract  of  title  to  the  land,  to  the  attor^ 
ney  of  the  aesoclation.  He  receives  a  salary 
from  it  The  value  of  the  10  shares  of  stock 
at  the  time  suit  was  brou^t  was  $42.21,  al- 
lowing credit  tor  the  defaulting  InstallmentH 
charged  In  the  account. 

The  Jury  found  for  tbe  plaintiff  $1,029.54 
principal,  interest  fn>m  August  1,  1892,  at  7 
per  cent,  and  $107.17  attorney's  fees;  and 
defoidant's  motion  for  a  new  trial  was 
overmled.  The  grounds  of  the  motion  were 
as  follows:  (1-8)  Verdict  contrary  to  law  and 
eridenosw  (4)  Bmx-  in  striking  tlie  special 
idea  of  usury,  as  follows:  "The  defendant 
pleads  that  liie  intwest  amonnte  to  more 
than  7  per  ceat  per  annum  on  the  loan  made, 
to  wit,  Ui/s  to  12%  pa*  cent  per  annum. 
On  August  2B,  1891,  doTendant  burrowed  of 
plaintiff  ^IjOOO,  and,  the  lawful  rate  of  in- 
terest being  7  pa  cent.,  the  contract  required 
and  dtfendant  was  thereby  to  pay  12%  per 
cent  In  intorcat  contrary  to  the  law.  Defend- 
ant pleads  that  tbe  scheme  by  which  she 
borrowed  tbe  money  was  a  scheme  to  avoid 
tbe  usury  laws  of  ttUs  state,  and  the  con- 
tract usurious.  And  ttie  usury  specified  Is  that 
the  plaintiff  charged  between  11  and  12%' per 
cent  per  annum  as  interest  on  the  sum  bor- 
rowed; that  the  said  plaintiff  did  reserve 
and  take,  and  did  omtract  to  reserve  and 


take,  directiy  and  indirectly,  a  greater  sum 
for  the  use  of  the  raaaey  borrowed  than  tiie 
lawful  Interest,  and  the  same  is  so  Included 
in  the  contract  sued  on  in  the  case.  The 
sum  upon  wUch  It  the  usury,  was  to  be 
paid,  is  $1,0001  The  contract  was  made  26th 
Augtiat,  1891,  the  Intnest  payable  monthly 
at  an  unlawful  rate  of  interest,  to  wit  12% 
per  cent,  and  the  usury  is  the  same  at  said 
rata  of  Interest  on  the  said  principal  sum.'* 
(5)  Brror  in  striking  the  special  i>lea  that 
pUUntiff  has  no  legal  existence,  and  no  right 
to  contract  or  be  contracted  with,  and  no 
right  to  maintain  the  suit  nor  to  commence 
to  exercise  privileges  conf«red  by  Ita  char- 
ter, tw  the  reascm  that  10  per  cent  of  ite 
capital  stock  was  not  paid  in  to  Ite  treasure. 
And,  further,  that  defendant  Is  a  married 
woman,  and  as  such  was  not  a  free  trader, 
and  had  no  right  to  subscribe  to  and  take 
stock  In  tbe  assodatlon  and  to  make  the 
contract  sued  on.  ^  Refusal  to  rule  out 
the  by-laws  on  defmdant's  motirai  on  tbe 
ground  that  tbe  by-laws  bffered  woe  a  mere 
copy,  and  not  the  original  by-laws  adopted 
by  the  association,  and  were  not  imiep  ite 
seal  (7)  Refusal  to  charge  that  plaintiff 
could  not  recover  vrlthont  the  introduction  of 
ite  (diarter.  ^  R^usal  to  charge  that,  to  en- 
able irtaintiff  to  recover  for  tbe  item  of 
$1,000  charged  In  the  account  it  must  be 
shown  that  said  Item  was  du&  0^  Refusal 
to  charge  that  "there  Is  an  item  or  claim  m 
the  deed,  tMoA,  at  transf^  of  atoA  admitted 
in  evidence  which  shows  when  the  said  sum 
ct  $1,000  shall  become  due  and  payable,  and 
in  the  absence  thereof  idaintlfl  onnot  lecov- 
o-  fbr  the  Item  aforesaid."  (10)  Beftisal  to 
charge  as  follows:  "The  omtention  of  the 
defendant  In  this  case  is  that  the  plaintiff 
had  no  right  to  sue  at  the  time  the  suit  was 
brought  She  says  that  the  plaintiff  oould 
only  sue  at  the  exphratton  <tf  three  months 
from  the  date  <xC  her  default  in  the  payment 
of  the  monthly  Inatallmentt  on  the  stock 
and  in  the  payment  al  the  premiums  and  in- 
terest on  tbe  loan  of  $1,000  made  in  the  case. 
She  says  that  there  must  be  a  default  In  the 
paymoit  of  the  premiums  and  interest  tw 
tbB  full  period  of  three  months  before  suit 
can  be  brought  for  anything  in  the  case.  And 
she 'says  that  in  September,  1892,  she  paid 
$20  tor  installmente  on  stoclc,  and  $34  for 
premiums  and  Interest  Me  s^  that  tbe 
plaintiff  gave  hw  credit  tm  paymento  for 
four  months,  counting  Installments  on  stock 
$5  per  month,  and  premiums  and  interest 
at  $8^  p»  month,  whereas  the  contract 
shows  that  the  mmthly  pajnnent  of  premium 
and  Interest  Is  $4.26,  and  that  she  Is  entitled 
to  credit  tor  $31  so  paid  for  eight  months  In- 
stead of  four  months;  that  plaintiff  has  cred- 
ited her  for  September,  October,  November, 
and  Decembw  for  said  $84  at  $8!60,  whereas 
she  is  entmed  to  credit  for  eight  months,  to 
wit  Cor  September,  October,  November,  De- 
conber, January,  February,  March,  and 
April,  because,  at  $4.25  pw  month  cm  said. 
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premiums  and  iDterest,  $34  would  pay  for 
eight  months,  and  having  paid  to  April,  1892, 
she  Is  only  due  from  that  date;  and  as  the 
suit  wBs  brought  ICth  of  July,  1S92,  that 
three  months  had  not  elapsed,  and  therefore 
plaintiff  sued  beftNie  the  said  three  months 
had  expired:  and  that  Bhe  was  not  in  de- 
fault for  the  full  i>^od  of  three  months  at 
the  time  suit  was  brought,  and  therefore  the 
suit  was  prematurely  commenced.  If  you  be- 
lieve that  the  contention  of  defendant,  as 
stated  by  the  court,  is  true,  then  you  should 
find  tor  the  def^dant,  because  the  plalntlCT 
cannot  sue  until  the  defendant  has  made  de- 
fault in  the  payment  of  the  Interest  for  the 
period  of  three  successive  months.  If  the  de- 
fendant in  this  case  has  paid  her  full  Inter- 
est and  premiums  to  April*  1892,  and  her  In- 
stallments to  January  1,  1^2,  then  the  plain- 
tiff should  proceed  to  sell  the  shares  In  the 
stock  as  provided  by  by-law  21,  and  the  pro- 
ceeds applied  to  the  expenses,  dues,  and 
fines,  and  the  balance,  if  any,  to  the  hold^ 
of  the  stock,  or  applied  to  the  loan;  and,  if 
It  does  not  bring  enough  to  pay  such  ex- 
penses, dues,  and  fines,  the  stock  shall  be 
bid  in  by  the  directors  and  canceled,  and  the 
amount  standing  to  the  credit  of  such  share 
In  the  loan  fund  shall  be  divided  among  the 
other  shares  in  good  standing,  as  profit." 
(11)  Refusal  to  charge:  "The  following  per^ 
sons  cannot  generally  make  a  valid  contract: 
Married  women  and  others  named  In  section 
2720  of  the  Code."  (12)  Refusal  to  charge: 
"The  contracts  of  a  married  woman  are  gen- 
erally void.  A  married  woman  cannot  go  In- 
to partnership  with  any  person.  If  she  is  in 
partnership  at  her  marriage,  then  the  part- 
nership is  dissolved  by  the  'feme  sole.'  A 
married  woman  cannot  become  a  member  of 
an  association  such  as  claimed  by  the  plain- 
tiff In  the  case.  A  married  woman  cannot 
bind  her  separate  estate  by  entering  into  the 
association  as  a  member  thereof,  and  she 
cannot,  therefore,  be  held  to  account  for  dues 
and  fines  on  the  shares  of  said  stock."  (13) 
Refusal  to  charge:  "The  defendant  pleads 
the  general  Issue  in  this  case;  and  if  that 
plea  has  been  sustained,  or  any  part  of  It, 
then  the  plaintiff  cannot  recover  counsel 
fees."  (14)  Refusal  to  charge:  "You  have 
the  evidence  before  you,  and  the  court  can- 
not express  or  intimate  what  has  or  has  not 
been  proven.  You  must  he  satiBHed  from  the 
evidence  that  the  plaintiff  has  proven  its 
claJm  In  this  case  against  the  def«idant.  It 
is  contended  and  insisted  by  the  defendant 
that  the  plaintiff  is  not  entitled  to  recover, 
under  the  evidence,  $1,(X)0  money  advanced 
or  loaned  by  the  plaintiff  to  the  defendant, 
and  that  the  only  amount  that  the  plaintiff 
can  recover  is  the  monthly  interest  and  in- 
stallments mentioned  in  the  bond.  If  you  are 
satisfied  from  the  evidence  that  plaintiff  Is 
not  entitled  to  recover  the  ¥1,000  loaned  or 
advanced,  for  the  reason  [that]  it  has  failed 
to  prove  the  amount  which  Is  not  due,  then 
you  will  find  for  the  defendant  on  that  quea- 


tloD,  but  will  find  su<di  amounts  of  monthly 
payments,  if  the  evidence  shows  only  one 
due,  and  the  amount"  (15)  "Because  the 
court  charged  the  jury  that  If  the  defendant 
filed  a  plea  of  general  issue  in  the  case,  which 
was  attached  to  the  declaration,  then  the  de- 
fendant would  be  liable  for  10  per  cent  on 
the  principal  and  Interest  for  attorney's  fees 
in  the  case;  that  the  plea  made  an  issue, 
and  If  the  Jury  believed  that  the  plea  of  the 
general  issue  was  filed,  as  stated  therein, 
then  the  defendant  would  be  liable  for  attor- 
ney's fees  In  the  case,  provided  sbe  failed  to 
sustain  her  plea,  and  it  would  be  their  duty 
to  find  for  the  plaintiff  the  10  per  cent  on  the 
principal  and  interest  as  attorney's  fees;  that 
the  plea  formed  an  issue  In  the  case  when  It 
was  brought  out  by  plaintiff's  witness  that 
the  monthly  Interest  and  premiums  charged 
In  the  account  varied  from  that  stated  in  the 
bond.  Counsel  for  plaintiff  announced  that 
it  was  a  mistake  In  drawing  the  bond,  of 
which  be  was  then  apprised,  and  asked  no 
recovery  except  tor  tlia  amoont  named  In 
the  bond." 

Thos.  W.  Latham,  for  plaintiff  in  error. 
Malcolm  Johnston,  for  defendant  in  error. 

PER  OURIAM.  Judgment  affirmed,  with 
dlrfection.  * 

LUMPKIN.  3.,  not  presiding. 

^  G«.  IK) 

MALOT  T.  PORT  ROYAL  &  W.  a  RT.  Oa 
(Supreme  Coart  of  Oeoivia.  July  8,  18^.) 

ISTOHT  TO  B&1I.BOAD  EhPLOXH— PLBADIltO. 

A  declaration  filed  by  an  employA  of  a 

rnilroad  company  to  recover  damsees  for  In- 
juries inflicted  upon  him  Id  conaeiiueDce  of  the 
negligence  of  a  coeinploy^.  which  states  the 
nature  of  the  employmont,  the  character  of  the 
work  in  wbich  tney  were  engaged,  the  extent 
of  the  injuriea.  and  the  amonnt  of  the  damages, 
and  likewise  the  circumstances  under  which 
he  was  injnred, — ^the  latter  betoK  state<l  with 
such  particularity  as  to  show  tliat  he  was  him- 
self free  from  fault,  and  was  injured  solely  be- 
cause of  the  negligence  of  his  fellow  servants, — 
sets  forth  substantially  a  caxme  of  action,  and  a 
dismissal  upon  demurrer  was  erroneous. 
(Syllabus  by  the  Court) 

Error  from  city  court,  Richmond  county; 
W.  P.  Eve,  Judge. 

Action  by  Robert  Maloy  against  the  Port 
Koyal  &  Western  C^arolina  Railway  Compa- 
ny. From  an  <wder  sustaining  a  demurrer 
to  the  complaint,  plaintiff  brings  enw.  Re- 
versed. 

The  following  Is  the  substance  of  the  offi- 
cial report: 

The  declaration  allied  that  plaintiff  was 
eniployed  by  the  railroad  company  as  a  sec- 
tion hand  to  work  on  the  line  of  the  road, 
in  building  and  repairing  tracks,  bridges, 
and  trestles  used  and  necessary  in  the  run- 
ning of  the  trains  of  the  company.  It  be- 
came his  duty,  in  company  with  others,  to 
line  the  trestle,  the  track  on  and  about  the 
trestle  being  out  ot  line;  and,  In  the  course 
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of  8tral«rhtenlo£  It,  It  became  necessary  to 
Hue  the  trestle  by  placing,  at  tbe  bottom,  or 
near  tbe  supports  or  braicbes,  of  tbe  trestle, 
blocks  to  serve  as  props  or  fnlcrnms,  against 
whlcb  a  levef  or  long  pole  was  placed  In  or- 
6eT  to  prize  forward  or  upward,  aa  required. 
For  tbe  safety  of  ^ose  engaged  In  prizing, 
it  became  necessary  tbat  tbe  block  or  fol- 
cmm  sboold  be  secnrely  placed,  and  so  ar- 
ranged tbat  It  should  not  slip.  Plaintiff  was 
engaged  1b  ancftber  part  of  tbe  work,  await- 
ing the  fixing  of  tbe  blo<^  when  he  was 
called  to  asalHt  in  the  pri^ng;  and  in  com- 
pliance tberewitb,  and  bi  tbe  due  course  of 
his  duty,  be  went  to  tbe  place  where  tbe 
prizing  was  to  be  done,  and.  relying  on  tbe 
safe  and  secure  idacing  and  fixing  of  tbe 
pr(H>.  with  the  other  employes  be  took  hold 
of  the  long  and  heavy  pole  used  as  a  levw, 
and  In  tbe  line  of  his  duty  began,  with  all 
proper  care  and  diligence,  to  pull  tberegn  for 
the  purpose  of  pi^zlng  the  bench  of  tbe  trestle; 
and  without  fault  on  bts  part,  and  by  tbe 
mere  fault,  n^Ugence,  and  carelessness  of 
tbe  company  and  its  agents,  of  which  tbe 
plaintiff  bad  no  notice,  the  block  or  fulcrum 
was  insecurely,  ImtHToperly,  loosely,  and  neg- 
ligently placed,  by  reason  whereof  It  slipped, 
and  tbe  iwle  was  violently  forced  and  slip- 
ped, throwing  plaintiff  upon  the  ground,  and 
falling  .with  great  force  across  tbe  small  of 
his  back,  tboieby  inflicting  great  and  perma- 
nent Injuries,  described.  Tbe  suit  was 
against  the  Port  Royal  &  A\"e8tem  Carolina 
Railway  Company,  alleged  to  be  a  consoli- 
dation of  the  Augusta  &  Knox^rllle  Railroad 
Company  with  the  Port  Royal  &  Western 
Carolina  Railway  Company,  which  consoli- 
dation was  ratified  by  act  approved  Septem- 
ber 21,  1SS7,  as  to  so  much  of  the  road  as 
lay  in  this  state,  the  act  declaring  the  same 
to  be  a  Georgia  corporation,  and  that  the  con- 
solidated company  should  be  linble  to  cred- 
itors ex  delicto  to  the  same  extent  as  if  the 
liability  had  been  incurred  by  the  consoli- 
dated company;  and  the  injury  occuiTed  on 
September  12,  1887,  while  plaintiff  was  em- 
ployed by  the  Augusta  &  KnoxvUIe  Railroad, 
now  the  Port  Royal  &  Western  Carolina 
Railway  Company. 

J.  R.  Lamar  and  M.  P.  Foster,  for  plaintiff 
in  exxor.  Ganahl  &  Oanabl.  for  defendant 
in  cnor. 

FEB  OURIAM.   Judgment  reversed. 
LrMPKIN,  J.,  not  presiding. 

(97  oa.  my 

McGHEB  V.  STATB. 
ffimweme  Conn  of  Georgia.  July  8,  1895.) 

Taub  Prbtbitsbs— Misrefresbktatiohs  bt  Mobt- 
eAeo»— BuBDBit  or  Froop— StTpriciBir* 

CT  op  Evidexob. 
1.  Where  a  debtor  executes  to  two  creditors 
wwtate  mortgages  to  secure  debts  due  to  them 
respectively,  ana  it  appears  that  in  procuring 
tbe  credit  to  secure  which  the  last  mortgage 
WIS  e»cuted  he  represented  to  the  mortgagee 


that  the  property  mortgaged  was  unincombered, 
such  misr^resentation  cannot  be  made  the 
basis  of  a  prosecution  for  cheating  and  swin- 
dling, under  section  4S8T  of  the  Code,  onless 
it  be  shown  that  in  consegneoce  thereof  the 
.  second  mortgagee  has  been  in  fact  defrauded, 
and  that  In  extending  the  credit  upon  the  faith 
of  such  misrepresentation  be  has  sustained  a 
loss. 

2.  In  such  a  case  the  burden  is  upon  the 
state,  not  onlr  to  establish  the  mlsrepresenta- ' 
tion  msde  and  credit  given,  bnt  likewise  a  loss; 
and  where  the  evidence  shows  that  the  mort- 
gaged property  has  neither  t>een  sold  nor  ap- 
propriated' to  the  extinguishment  of'  the  senior 
mortgage,  there  is  no  inch  evidence  of  a  loss 
by  the  janior  mortgagee  as  will  sustain  a  con- 
viction of  the  debtor.  Espedally  is  this  trae 
where  the  evidence  shows  that  the  mortgaged 
property  exceeds  In  value  the  aggregate  indebt- 
edness represented  in  both  the  mortgages,  and 
it  does  not  appear  lhat  the  senior  mortgage  is 
being  either  claimed  against  the  mortgagor  or 
enforced  against  the  mortgaged  property. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  MfHirDe  county;  J. 
B.  Williamson,  Judge. 

J.  W.  McGbee  was  ccmvlcted  of  swindling^ 
and  brings  errw.  Reversed. 
Tbe  following  is  the  official  rep(»t: 
McGhee  was  tried  in  the  dt?  court  of  Moi^ 

I  roe  county  upon  an  accusation  charging  tbat 
on  February  13,  1895,  in  McHoroe  county,  be 
unlawfully  and  falsely  represented  to  B.  B. 
Stephens,  of  tbe  firm  of  Stephens  &  Ensign, 
that  at  tbe  time  be  executed  and  delivered  a 
mortgage  to  that  firm  on  a  red  cow,  three 
years  old,  a  bay  mare  pony  eight  years  old, 
and  a  wbite-painted  buggy,  there  were  no  oth- 
er liens  upon  said  i»operty,  when  he  knew 
there  were  other  Hens  upon  it,  and  by  aald 

I  false  representations  obtained  a  credit  from 
said  firm,  and  thereby  defrauded  said  firm  of 
rent  on  Frank  Smith  amounting  to  fl7.1T. 

i  Further,  that  def^dant,  on  tbe  day  of 

1   ,  1895,  in  Uonroe  county,  unlawfully, 

after  liarlng  executed  and  delivered  to  said 
firm  a  mortgage  upon  said  property,  sold  or 
otherwise  disposed  of  tbe  same,  wltiiout  their 
consent.    Indictment  and  trial  by  jury  were 

I  waived  by  defendant  The  judge  below  dis- 
missed tbe  sectHid  count  in  tbe  accusation,  and 
found  defendant  guilty  of  the  accusation  con- 
tained In  the  first  count  Defendant  exeats, 
and  alleges  tbat  this  ruling  was  contrary  to 
law,  evidence,  etc.  Further,  tbat,  in  order  to 
complete  tbe  offense  of  cheating  and  swin- 
dling, it  Is  necessary  that  the  creditor  or  party 
from  whom  credit  is  obtained  or  valuable 
goods  received,  should  be  defrauded,  and  sucb 
fraudulent  transaction  must  necessarily  resuU 
In  a  loss.  This  ground  has  not  been  laid,  In- 
asmuch as  the  creditor  swore  that  he  bad 
foreclosed  tbe  mortgage,  and  had  had  tbe 
property  levied  upon,  but  that  It  had  not  yet 
been  sold;  and  it  la  not  within  bis  knowledge 
whether  the  proceeds  of  tbe  sale  will  be  suf- 
flclait  to  pay  off  both  tbe  mortgages  or  not; 
hence  no  one  can  say  whether  he  Is  defrauded 
or  not,  until  said  sale  Is  consummated,  and 
tbe  proper  credit  made  on  the  execution  by 
the  officer.  Further,  that  a  fraudulent  repre- 
sentation is  not  Indictable  unless  calculated  to 
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dec^ve  a  pemm  of  wdlnary  prudence  and 
dlficretion,  and,  though  the  r^resentation 
made  by  defendant  was  false,  it  was  within 
the  power  of  the  creditor  to  ascertain  from 
the  records  of  the  county  whether  the  defend-- 
anfB  statemait  waa  coirect  or  fiilse,  inas- 
moch  as  the  means  of  detectttm  were  at  hand, 
as  the  senior  mortgage  waa  upon  record;  and 
by  his  failure  to  employ  or  exercise  such  dis- 
cretion In  an  effort  to  detect  the  fraud  the 
defendants  not  guUty  of  the  offenj»e  of  cheat- 
ing and  swindling. 

Upon  the  trial,  Stephens  swore  he  received 
from  defendant  a  mortgage  for  $22.70  on  the 
property  described  In  the  accasatl<m. '  The 
mortgage  stated  that  the  property  was  unin- 
cumbered, and  not  subject  to  homestead  and 
trust  funds.  (The  mortgage  was  dated  Feb- 
ruary 18,  1895,  and  recorded  February  16, 
1895.)  E>efendant  stated  exisressly  that  the 
property  was  unincumbered,  and  upon  the 
faith  of  this  representation  Stephens,  for  the 
firm  of  Stephens  &  Endgn,  of  which  he  la  a 
member,  canceled  the  debt  against  one  Smith, 
defendantfa  brothCT-ln-law,  for  rent,  who  was 
at  that  time  proceeding  against  the  property 
of  defendant  by  attachment,  and  at  the  time 
of  the  execution  of  the  mortgage  had  the 
same  under  levy.  Stetdiens  &  Ensign  have 
not  been  paid  the  omoant  of  the  mortgage, 
but  It  has  been  foreclosed,  and  the  property 
mentioned  therein  is  now  In  the  hands  of  the 
ofBcer  undo"  foredosure.  It  has  not  been 
sold,  but  It  is  to  be  sold.  The  prosecutor, 
Stephens,  has  gone  to  considerable  expense  In 
finding  defendant  and  the  property.  He  has 
foreclosed  the  mortgage,  and  furnished  a 
horse  to  the  levying  officer.  He  has  spent 
about  fU  In  getting  defendant  and  finding  the 
property.  Up  to  the  present  time  he  has  paid 
out  nothing  in  such  pursuit  The  property 
mortgaged,  if  sold,  might  pay  his  mortgage, 
but  would  not  pay  off  It  and  the  Aahworth 
mortgage.  This  was  bis  opinion;  be  had  no 
personal  knowledge  of  the  value  of  the  prop- 
erty. Ashworth  testified  defendant  executed 
him  a  mortgage  note  for  f  19.45,  covering  cer- 
tain property  (one  Brewster  spring  buggy 
gear,  body  black;  also  one  red  cow,  three 
years  old,  named  "Dolly";  also  one  black 
mare  pony  about  ten  years  old.  The  mort- 
gage was  dated  January  81,  1895,  and  re- 
corded the  same  day  (on  the  day  named  there- 
in). Since  his  arrest,  defendant  has  told  wit- 
ness that  he  bad  disposed  of  the  property 
named  In  this  mortgage,  and  that  the  reason 
he  did  BO  was  because  the  mortgages  given 
both  parties  were  due  on  October  1, 1880  (the 
mcn*tgage  note  to  Stephens  &  Ensign  appears 
to  have  been  due  one  day  after  date,  and  that 
to  Ashworth  on  October  1,  1805),  and  that  he 
expected  to  pay  them  off  before  that  time; 
that  the  value  of  the  horse  mortgaged  was 
from  $15  to  fSO,  and  that  of  the  bnggy  919.45, 
at  the  time  be  sold  It  In  January.  Henry 
Tlson  testified  he  bought  a  black  horse  from 
def aidant,  and  paid  $7  for  It.  The  horse  was 
more  black  than  daric  bay.   The  purchase 


was  made  In  Monroe  county.  John  Aber^ 
natha  testified  that  he  bought  a  black-bodied 
buggy,  with  running  gear  painted  white,  for 
which  he  gave  a  silver  watch,  which  buggy 
was  worth  $12  to  $15;  that  the  horse  sold 
Tlsoo  was  more  black  than  dark  bay;  that 
be  did  not  think  the  dtf  aidant  had  any  other 
horse  and  buggy,  never  saw  him  with  any 
other,  and  lived  not  far  fr<nn  him;  and  that 
the  trade  was  made  In  Monroe  county.  R. 
S.  Brltt  testified  that  the  cow  was  worth 
$12  or  $15;  that  he  would  not  have  the  horse, 
but  did  not  know  what  it  was  worth;  tbat 
he  bad  not  aeea  d^oidant  with  any  other 
hwse  or  cow  since  January*  1895;  that  be 
bad  seen  the  bnggy  named  In  the  Stephens 
mortgage;  that  It  was  white  running  gear, 
with  black  body;  and  that  he  did  not  know 
how  many  horses  defendant  bad;  lived  close 
to  him,  and  never  saw  any  other  than  this 
one  In  his  place.  J.  W.  Jackson  testified  that 
be  boctfbt  a  red  cow  from  defendant,  which 
filled  the  desolptfon  In  the  mortgage,  and  Ito 
value  was  $10.  Lewis  Carson  teetifled  that 
he  liad  bought  a  horse  from  Tison  which  was 
black,  and  for  which  be  paid  about  $3. 
Bought  cow  In  Monroe  county.  No  evidence 
was  Introduced  by  defendant  but  he  stated 
St^hens  asked  him  to  give  some  security  for 
the  balance  due  by  defendant  for  back  rent 
of  the  mill  which  he  rented  from  Stephens 
last  year.  He  told  Stephens  be  had  nothlng^ 
to  secure  him  with  except  the  property  named 
In  the  mortgage,  and  that  there  was  already 
a  mortgage  upon  It  He  understood  the  time 
of  payment  was  to  be  October  1,  1896.  Up- 
on this  statement  St^hens  &  Ensign  accept- 
ed the  mortgage.  No  mlsr^iesentatlon  waa 
made  by  him,  and  he  bad  paid  the  balance  of 
the  rent,  except  the  above  amount,  and  con- 
sidered himself  as  the  debtor.  Did  not  know 
he  was  releasing  Smith  by  such  mortgage, 
but  thought  It  was  imly  a  transfer  of  the  debt 
from  an  open  account  to  a  mortgage  note. 

Persons  &  Perscms,  for  plaintiff  tn  error. 
O.  H.  B.  Bloodworth,  Sol.  Qen.,  for  the  State; 

PER  CURIAM.    Judgment  reversed. 

LUMPKIN,  J.,  not  presiding. 

(9T  Oft.  22g> 

FORD  SGRUOOS. 

(Supreme  Court  of  Georila.  Jnly  1895.) 

Action  ok  Notb — Liability  of  Sobbtt — Pailukb 
TO  Sue  Pbiscipal. 
No  error  of  law  was  committed  upon  the 
trial,  and  all  qnestiona.  both  of  law  and  fact, 
having  been  suDmitted  to  the  judge,  without  the 
intervention  of  a  juvj,  and  hU  finding  beiog 
supported  bj  the  evidence,  thwe  is  no  reason 
which  will  juBti^  setting  adds  the  jodgment 
rendered  by  him. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Dekalb  county:. 
H.  C.  Jones,  Judge. 

Action  by  J.  W.  Scruggs  against  O.  P. 
Ford  and  others.  The  action  was  dis- 
missed as  to  aU  but  Ford.   From  a  Jodg- 
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ment  for  plaintiff,  defendant  FMd  bHngfl 

error.  Affirmed. 
The  following  Is  the  official  report: 
On  December  12,  1893,  Scruggs  brought 
suit  on  a  note  signed  by  Holmes,  Rawllna, 
and  Ford,  dated  December  7,  1880.  due  No- 
vember 1,  1881,  for  $100  principal,  with  In- 
terest at  8  per  cent,  from  matarlty,  contain- 
ing a  walrer  of  homestead.  The  retnm  of 
the  sherlfT  showed  that  Holmes  and  Rawlins 
were  not  to  be  found  In  the  county.  Ford 
pleaded  that  he  was  only  security  on  the 
note;  that,  without  his  Imowledge  or  con- 
sent, plaintiff  had  contracted  for  and  re- 
ceived from  Holmes,  the  principal,  more 
than  lawful  Interest,  to  wit,  20  per  cent  per 
annum;  that  plaintiff  had  failed  to  notify 
defendant  that  the  note  was  unpaid  until 
about  May  or  June,  1^;  that  defendant 
notified  plaintiff  Immediately  to  make  his 
money  out  of  Holmes,  and  notified  him  as 
many  as  four  times  from  then  up  to  Xo- 
Tember,  1893,  tbe  last  time  pointing  out  cot- 
ton, horses,  mules,  cows,  and  hogs  belonging 
to  Holmes,  telling  plaintiff  that  Holmes  was 
preparing  to  more  to  Florida;  that  plaintiff 
promised  to  make  his  money  out  of  Holmes, 
but  failed  and  refused  to  make  any  effort  to 
collect  It,  although  he  stated  to  defendant 
that  he  knew  Ht^mes  was  going  to  more 
to  Florida,— for  which  reasoim  defendant 
pleads  release.  Further,  that  he  notified 
plaintiff  that  Holmes  had  cotton  in  his  yard 
snfficient  to  satisfy  the  debt,  and  plaintiff 
promised  that  he  would  proceed  at  tmce  to 
make  his  money  out  of  Holmes,  relying  npon 
which  pranise,  defendant  gave  tbe  matter 
no  further  attention,  and  that  by  reason  of 
these  promises  he  never  proceeded  to  pro- 
tect himself  as  be  would  otherwise  have 
d(me,  and  has  been  damaged  to  tbe  extait  of 
said  indebtedness.  Defendant  moved  to  dis- 
miss the  case  because  no  cause  of  action  was 
set  out  In  the  declaration,  the  note  being 
barred  by  the  statute  of  limitations,  as  ap- 
peared by  the  c<^y  declared  tm;  also  for 
want  of  service  on  Hermes  and  Rawlins. 
The  motion  was  overruled,  and  the  case  di- 
rected to  proceed  against  Ford  alone.  Plain- 
tiff offered  in  evidence  tbe  original  note,  to 
which  defendant  objected  on  the  ground: 
<1}  That  the  note  offered  did  not  correspond 
with  the  copy  In  the  declaration,  the  copy 
having  no  L.  S.  after  either  of  tbe  signers' 
names,  and  showing  no  credit,  while  the 
note  offered  In  evidence  showed  an  L.  S. 
after  each  signer's  name,  and  bore  two  cred- 
its,—one,  for  interest  to  November  1,  1883; 
the  other,  for  interest  to  November  1,  1884. 
<2)  That  plaintiff  had  not  proved  the  execu- 
tion of  tbe  note  by  the  subscrihing  witness, 
nor  accounted  for  his  absence.  Tbe  note, 
both  original  and  copy  declared  on,  con- 
tained the  words,  "Witness  my  hand  and 
seal."  Plaintiff  amended  the  declaration  by 
setting  forth  a  true  copy  of  the  note  as  of- 
fered In  evidence,  except  the  credits,  which 
mmendment  was  objected  to;  bat  tbe  court 


allowed  it,  and  overruled  the  objection  to  the 
evidence  ^ered.  Ford  testified:  "I  signed 
a  note  ^Itfa  Holmes  and  Rawlins  for  $100, 
about  the  time  the  note  sued  on  bears  date, 
but  only  as  security;  knew  nothing  of  tbe 
contract,  except  as  shown  by  the  note. 
Plaintiff  knew  I  was  security  when  I  signed 
it  Holmes  was  principal.  I  received  none 
of  the  money  borrowed,  or  any  benefit  from 
It.  I  had  no  notice  that  the  note  was  not 
paid  at  maturity  until  about  May  or  June, 
1S93.  Went  to  plaintiff  at  once,  on  notice 
that  the  note  was  still  unpaid,  and  notified 
him  to  make  his  money  out  of  Holmes. 
Went  to  see  plaintiff  three  or  four  times. 
The  last  time  I  went  to  plaintiff's  bouse  In 
SeptembCT  or  October,  1893,  and  told  him 
that  Holmes  had  eight  bales  of  cotton  In  bis 
yard;  had  horsra,  mules,  cows,  and'  hogs, 
and  was  arranging  to  move  to  Florida. 
Plaintiff  said  be  knew  Holmes  was  speaking 
of  going  to  Florida,  and  that  he  would  make 
his  money  out  of  bim.  I  left  believing  he 
would  make  Holmes  pay  the  debt  as  he 
promised.  I  would  have  made  an  effort  to 
secure  myself,  and  collect  tbe  same  out  of 
Holmes  before  he  moved  to  Florida,  but  for 
my  reliance  on  plaintiff's  promise  that  he 
would  attend  to  it,  but  plaintiff  took  no  steps 
to  make  the  same.  Nothing  was  said  at  the 
time  of  signing  the  note  about  who  was  se- 
curity or  principal;  but  I  know  that  plain- 
tiff knew  I  was  security,  and  required  my 
signature  before  he  would  let  Holmes  have 
the  money.  Tbe  notices  I  gave  plaintiff  to 
make  his  money  on  tbe  note,  and  the  prom- 
ises he  made  to  me.  were  both  verbal." 
Plaintiff  testified:  "The  reason  I  did  not 
bring  suit  sooner  was  that  the  note,  with  in- 
terest, was  more  than  $100}  and  I  could  not 
sue  In  Justice's  conrt.  I  brought  suit  at  the 
first  chance  after  Ford  came  and  told  me 
to  sud.  It  is  true,  he  came  to  me  In  the  fall 
of  1893,  and  told  me  to  make  my  money  out 
of  Holmes;  that  Holmes  had  cotton,  etc., — 
and  I  told  F<Hrd  I  was  doing  all  I  could,  and 
would  try  to  get  the  mcmey.  I  considered 
all  of  the  parties  equally  liable  on  the  note. 
In  addition  to  this  note,  I  took,  at  the  time  I 
let  Holmes  have  the  $100,  a  note  for  $12,  for 
tbe  first  year's  Interest  which  Holmes  paid 
several  years  ago,  and  also  paid  the  interest 
as  entered  on  tbe  original  note  up  to  Novem- 
ber 1,  1884,  at  eight  per  cent  I  have  not 
collected  but  eight  per  cent  since  tbe  first 
year."  The  case  having  been  submitted  to 
the  Judge  without  a  Jury,  he  rendered  Judg- 
ment for  plaintiff  against  defendant.  Ford, 
for  $100  principal,  and  $89.18  Interest  to  Sep- 
tember 26,  1894.  To  this  Judgment  and  to 
each  of  tbe  rulings  befwe  stated,  defendant 
excepted. 

Speairs  St  Arnold  and  Spealrs  &  Smith,  for 
plaintiff  in  error.  W.  M.  Morrison,  tot  de- 
f endfuit  In  error. 

PER  CURIAM.   Judgment  affirmed. 


LUMPKIN.  J.,  not  presiding. 
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(96  Ga.  9B) 

STUCK  T.  SOUTHERN  STEEL  &  AliUMI- 
NUM  ALLOY  CO. 
(Sopreme  Court  of  Georgia.    April  B,  1895.) 

UlUOINDBB  OF  CaDBES. 

The  plaintiff's  petition  alleging  iCTeral 
distinct  ana  independent  causes  of  action 
against  separate  and  distinct  iiartiea,  and  pray- 
ing for  relief  in  different  forms  severally  against 
-^ncli  of  them,  and  these  causes  of  action  not 
beitkg  80  connected  with  or  dependent  apon  each 
other  as  to  nuke  a  j<^der  of  them  in  one  and 
the  same  action  necessary  or  proper,  the  conrt 
was  right  In  snstalning  the  demurrer  to  the  pe- 
tition. 

(SyllabiM  by  the  Court.) 

Ilnor  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Bill  by  George  Stuck  against  tbe  SoatbOTU 
Steel  &  Aluminum  Alloy  Company  and  oth- 
ers. Demurrer  to  the  bill  suBtalned,  and 
plaintiff  brings  error.  Affirmed. 

The  following  is  the  ofSclal  report: 

The  petition  of  Stuck,  as  amended,  was 
demurred  to,  and  tbe  demurrer  sustained,  to 
which  ruling  Stuck  excepted.  It  Is  stated  In 
tbe  bill  of  exceptions  that  no  Intimation  or 
8uggeBti(m  was  made  by  tbe  court  as  to  any 
amendment  by  which  tbe  dismissal  of  tbe 
petition  could  be  prevented.  Tbe  petition 
alleged:  On  July  22, 1892.  Stuck  and  Hart- 
fetd,  citizens  and  residents  of  Newport,  Ky., 
In  contemplation  of  and  preliminary  to  fMrm- 
ing  a  corporation,  to  be  known  as  tbe 
"Southern  Steel  &  Aldminum  Alloy  Com- 
pany of  Newport,  Ky.,"  and  taking  out  artl' 
cles  or  cliarter  of  Incoiporatlon  under  the 
laws  of  Kentucky,  entered  Into  an  agree- 
ment as  follows:  "In  conslderatlcm  of  a  dol- 
lar, by  each  to  tbe  other  [>ald,  and  of  the 
agreements  mutually  to  be  kept  and  per- 
formed, It  is  agreed  that,  upon  tbe  forma- 
tion and  organization  of  tbe  Southern  Steel 
&  Aluminum  Alloy  Company  of  Nefrport, 
Ky.,  Hartfeld  will  convey  to  said  company 
the  sole  and  exclusive  right  to  manufacture 
aluminum  alloy  composites  and  w^dable 
castings  of  tbe  metal  known  as  'scbmeidbar- 
engus,'  In  Alabama,  Georgia,  and  Tennessee, 
and  to  sell  and  dispose  of  said  products  In 
any  market.  Stuck  agrees  to  procure  a  suit- 
able lot  In  Rome,  Ga.,  erect  on  It  a  suitable 
bulidlttg,  and  provide  tbe  necessary  power  in 
said  business;  and  HartfeJd  agrees  to  fur- 
nish to  said  company  one  20-ton  water-jack- 
eted smelting  furnace  complete,— all  of  said 
property  to  be  tbe  sole  and  exclusive  prop- 
erty of  said  company,  and  all  of  said  articles 
to  be  furnished  by  said  parties  at  cost  price, 
and  without  profits  to  them.  When  tbe 
price  of  tbe  articles  has  been  determined,  tbe 
difference  in  value  shall  be  paid  to  the  party 
expending  tbe  highest  amount  of  tbe  money 
on  bis  part  to  be  expended  In  the  said  pur- 
chase. Stuck  is  to  devote  his  entire  time 
and  attention  to  said  business,  and  is  to  be 
the  president  of  the  corporation.  Hartfeld 
agrees  to  go  in  person  to  Rome,  erect  the 
furnace  in  a  good  workmau-Uke  mauuer,  so 


that  it  will  produce  the  destred  result,  aoil 
fully  Instruct  Stuck  as  to  the  mode  and  man- 
ner of  [manufacturing]  said  composites  and 
metal,  the  Instructions  and  knowledge  of 
manufacturing  said  articles  to  be  for  tbe 
sole  and  exclusive  use  and  benefit  of  said 
corporation,  and  not  to  be  communicated  by 
Stuck  to  any  person.  Stuck  shall  have  tbe 
Eight  to  employ  all  suitable  labor  necessary 
for  the  proper  conduct  of  said  business.  No 
stock  belonging  to  Stuck,  Hartfeld,  or  Blake- 
ly  shall  be  sold,  without  offer  first  having 
been  made  to  the  company  and  refused  by 
it.  No  more  than  half  the  amount  of  capital 
stock  shall  be  Issued  until  ordered  by  a 
board  of  directors  of  the  company.  Hart- 
feld and  Stuck  agree  to  pay  Into  tbe  treas- 
niy  of  the  company^  when  ready  for  active 
operation,  $1,000  each,  as  a  working  capltaL 
The  settlement  between  the  parties  as  to  the 
indebtedness  which  may  be  found  from  one 
to  the  other  shall  be  made,  and  tbe  differ- 
ence settled  between  tbem,  before  b^iinning 
active  <9eraUoa  Hartfeld  agrees  not  to 
sell  any  of  such  composite  or  metal  during 
tbe  continuance  of  said  corporation  In  Ten- 
nessee, Georgia,  and  Alabama,  but  is  to  turn 
over  tbe  same  to  said  corporatioD."  On  July 
22,  1892,  In  contemplation  of  this  agreement, 
publication  was  made,  and  otber  formalities 
gone  through  with,  as  required  by  law,  the 
publication,  under  the  Kentucky  law,  being 
tbe  cliarter  or  articles  of  Incorporation  of 
said  company.  Said  articles  were  set  f<Mth 
In  tbe  petition,  together  with  the  certificate 
of  tbe  clerk  of  the  county  court  of  Campbell 
county,  Ky.  In  addition  to  general  corpo- 
rate powers,  the  articles  provide,  so  far  as 
seems  here  material  to  be  stated:  "Tbe  gen- 
eral nature  of  the  business  to  be  transacted 
shall  be  the  production,  manufactore,  and 
sale  of  aluminum  and  aluminum  alloy  com- 
posites and  weldable  castings.  Tbe  princi- 
pal place  of  business  shall  be  Newport,  Ky., 
but  branch  offlce«  may  be  established  wher- 
ever the  business  of  the  corporation  may  re- 
quire. The  capital  stock  shall  be  $100,000, 
divided  Into  1,000  shares,  of  tbe  par  value  of 
$100  each,  to  be  paid  up  In  money  or  prop-  ' 
erty  of  Its  market  value  when  subscribed 
for,  as  may  be  agreed  upon  between  tbe  cor- 
poration and  the  subscribers,  and  ail  stock 
Issued  to  be  fully  paid  up  and  nonassessable. 
The  corporation  shall  begin  its  corporate  ex- 
istence July  23,  1892,  and  continue  25  years. 
Its  affairs  shall  be  conducted  by  a  board  of 
three  directors,  elected  July  23,  1S92,  and 
tbe  same  day  annually  thereafter.  Its  offi- 
cers shall  be  a  president,  secretary,  and 
treasurer,  and  such  others  as  may  be  deemed 
necessary  to  be  elected  annually.  Stuck  and 
Hartfeld  shall  organize  tbe  company,  and 
exercise  all  tbe  powers  of  a  board  of  direct- 
ors, until  the  same  shall  be  chosen,  as  pro- 
vided herein.  The  highest  amount  of  In- 
debtedness or  liability  to  which  the  corpora- 
tion shall  at  any  time  subject  itself  shall  not 
exceed  oue-fourth  th^  amount  of  its  capital 
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fctock.  No  Btockholder  sball  sdl,  conTey,  or 
transfer  any  part  of  bis  stock  without  first 
offering  it  to  the  company  for  purchase. 
The  private  property  of  the  incorporators 
and  stockh(4der8  shall  be  exempt  from  lia- 
bility for  all  Indebtedness  of  the  corpora- 
tion." On  Jnly  2S, .  1892.  the  corporation 
was  dnly  organized,  and  by-laws  were  adopt- 
ed. These  by-laws  are  set  forth  in  the  peti- 
tion. At  said  meeting  the  capital  stock  waa 
subscribed,  250  shares  of  which  were  issued 
to  Stuck,  225  to  Hartfeld,  and  25  to  Biakriy, 
the  last-named  stock  being  issued  to  Blakely, 
by  direction  of  Hartf^d.  out  of  that  which 
otherwise  would  have  been  Issued  to  Hart- 
feld,—Hartfeld  and  periitioner  being  alone  In- 
terested In  the  corporation,— solely  to  make 
Blak^  ^gible  as  a  director  In  the  com- 
pany. The  board  of  directors  dected  at  the 
meeting  were  Stock,  Hartfeid,  and  Blakely; 
and  the  board  at  once  organized,  by  the  Sec- 
tion of  Stock  as  president.  Hartfeld  as  mi- 
pertntmdent,  and  Blakely  as  secretary.  No 
treasurer  was  then  elected,  nor  baa  one  been 
since  elected. 

In  compliance  with  the  agreement  of  July 
22d,  Stuck  came  to  Rome,  purchased  a  suita- 
ble lot,  erected  thereon  a  suitable  building, 
and  purchased  and  provided  the  necessary 
power,  In  the  way  of  machinery,  tor  the  lo- 
cation and  operating  the  smelting  furnace 
and  business.  The  lot  purchased  by  Stuck 
was  described  In  tiie  petition.  He  took  title 
to  it  in  his  own  name,  but  at  once  had  pre- 
pared a  deed  thereto  from  him  to  the  com- 
pany, to  be  delivered  whenever  Hartfeld 
should  have  complied  with  his  undertaking 
in  the  agreement  of  July  22d;  and  Stuck  now 
stands  ready  to  deliver  said  deed  to  the  com- 
pany whenever  the  court  shall  so  direct  This 
land  was  bought  by  blm  out  of  his  own  funds 
September  19.  1882.  for  f  720.75.  In  the  erec- 
tion of  the  necessary  buildings,  and  In  the 
purchase  and  placing  of  the  machinery  and 
power,  as  provided  in  the  agreement  of  July 
22d,  he  eroded  $2,215.16  out  of  his  own 
private  foods.  About  November  28,  1^, 
the  furnace  which  Hartfeld  had  agreed  to 
famish  was  shipped  by  him  to  It<nne,  Stuck 
paying  freight  and  other  bills  connected  there- 
with for  Hartfeld,  at  Hartfeld's  special  In- 
stance and  request,  amounting  to  $185.83, 
which  has  never  been  repaid  to  Stuck.  All 
the  articles  and  things  furnished  by  Stuck 
were  so  furnished  at  the  actual  cost  price 
tliereof,  according  to  said  agreement;  but 
Hartfeld  billed  the  furnace  at  a  sum  lai^ely 
In  ezcem  of  Its  cost  to  him,  and  Insisted  and 
still  insists  tliat,  in  the  accounting  between 
htm  and  Stuck,  under  said  agreement,  Hart- 
feld should  be  credited  with  $2,450,  when  in 
fact,  the  furnace  cost  Hartfeld  not  exceeding 
$925.  Although  8ta<A  bad  paid  out,  before 
active  operations  began,  a  sum  largely  m  ex- 
cess of  what  bad  been  paid  out  by  Hartfeld, 
he  was  never  able  to  effect  any  settlement 
^*ith  Hartfeld,  as  provided  in  the  agreement. 
He  has  never  been  able  to  get  from  Hartfeld 
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a  statement  of  the  actual  cost  of  the  furnace, 
or  of  anything  else  furnished  by  Hartfeld. 
Prior  to  beginning  operations  of  the  plant, 
Stuck  had  expended  $2,935.91  under  said 
agreement,  while  Hartfdd  had  expended  less 
than  $1,200,  and  ib&te  Is  now  due  to  Stuck 
from  Hartfeld  under  said  agremnent  $867.98. 
Hartfeld  has  never  conveyed  to  the  company 
the  sole  and  exclusive  right  to  manufacture 
said  comiKwIte  and  weldable  castings  of  said 
metal  in  Alabama,  Georgia,  and  Tennessee, 
and  dispose  of  said  products  In  any  market. 
Stock  has  devoted  his  entire  time  and  at- 
tention to  the  business  of  the  compsoy,  with- 
out having  received  any  remuneration  there* 
for.  His  services  have  been  valuable,  and 
he  should  be  allowed  a  reasonable  sum  there- 
for from  July  28.  1892,  to  September  2.  1898. 
when  the  company  ceased  operations.  Under 
said  agreement,  Hartfeld  was  to  come  to 
Itome  and  erect  a  furnace,  as  provided,  and 
to  fully  Instruct  Stuck  in  the  manner  of  op- 
erating  it  and  In  tfie  mamm  of  producing 
said  composite  and  metal,  the  manner  of  oper- 
ating the  furnace  and  producing  the  composite 
and  metal  being  secrets  known  only,  if  there 
are  such  secrets,  to  Hartfeld.  While  Hart- 
feld did  come  to  Rome  and  erect  the  furnace, 
and  pretended  to  communicate  to  Stuck  the 
secret  of  the  manner  of  mahufactnrlng  the 
composite,  he  never  even  pretended  to  com- 
municate to  Stuck  the  secret  of  the  manufac- 
ture of  the  metal;  and,  as  to  the  metal  or 
composition  known  as  aluminum  alloy  com- 
posite, the  secret  of  the  manner  of  manufac- 
ture was  BO  imperfectly  communicated  that 
the  product  was  never  satlsftctoiy  to  the  pur^ 
chasers  of  it,  and  large  amounts  of  It  have 
been  thrown  back  upon  the  cnnpany  as 
worthless,  the  purchasers  in  great  number  of 
Instances  refusing  to  pay  for  It;  nor  was  tho 
smelting  furnace  so  erected  as  to  produce  the 
desired  results,  Hartfeld  himself  having  ad- 
mitted to  Stuck  that  such  was  the  case.  As 
president  of  the  company,  Stut^  has  made  le- 
peated  demands  upon  Hartfeld  tbat  be  put 
the  furnace  in  such  condition,  and  give  Stuck 
such  instruction,  that  a  salable  article  of 
aluminum  alloy  composite  can  be  made  by  the 
company,  and  that  Stuck  be  also  Instructed 
as  to  how  to  manufacture  said  metal;  but 
Hartfeld  has  failed,  and  still  ttdla  and  re- 
fuses, to  comply  with  any  of  said  demands, 
nothwlthstandtng  that  a  communication  of 
such  knowledge  is  a  large  part  of  the  capital 
of  the  company,  and  prerequisite  to  a  suc- 
cessful operation  of  Its  plant  at  Rome.  Said 
plant,  consisting  of  the  realty  and  machinery 
above  mentioned.  Is  the  only  visible  or  tangi- 
ble assets  of  the  company,  the  company  not 
operating  otherwise  or  elsewhere.  When  the 
company  was  ready,  or  thought  to  be  ready, 
for  active  operation,  on  February  1,  1893, 
Stuck  had  already  expended,  tor  material, 
etc.,  necessary  to  the  carrying  on  of  11a  busi- 
ness. S801.40  above  what  was  agreed  and 
contemplated  to  be  furnished  by  him  In  pro- 
curing the  lot,  erecting  the  building,  and  pro- 
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Tiding  the  power,  under  said  agreement  of 
July  22d;  and  the  company  now  owes  him 
(931.40;  but  Hartfeld,  when  the  $1,000  (to 
be  paid  In  for  working  capital  as  provided 
In  the  agreement)  was  demanded  of  him,  re- 
fused to  pay  It  Into  the  treasury,  or  to  the 
company,  or  to  Stuck,  as  president  or  to  pay 
any  sum,  saying  tb^t  Stuck  and  be  would  do 
away  with  that  clause  In  said  agreement, 
leaving  the  company  without  any  working 
capital,  except  what  had  been  before  furnish- 
ed by  Stuck.  On  December  14,  1892,  before 
active  operations  had  been  begun  by  'the  com- 
pany, Blakely  borrowed  of  Stuck  $S0,  giving 
his  note  therefor,  and,  to  secure  its  paym^t, 
pledged  to  Stuck,  with  the  consent  of  Hart- 
feld,  the  certificate  for  the  25  shares  of  stock 
before  mentioned;  and  Blakely  falling  to  pay 
the  note,  the  certificate  was  by  Stuck  legally 
sold,  after  due  notice,  and,  after  being  offer- 
ed to  the  company,  was  bought  In  by  Stuck, 
and  Is  now  his  property.  This  sale  took  place 
October  3.  1893,  since  \«btcb  time  the  whole 
of  the  stock  Issued  has  been  in  the  name  of 
aud  belongs  to  Stuck  and  Hartfeld.  The 
company  owns  no  tangible  property  outside 
of  Floyd  county.  Ga.,  and  all  its  assets  are 
there  except  the  debt  due  it  by  Hartfeld,  by 
Hartfeld  Refining  Company,  and  certain  oth- 
er debts  for  composites,  the  purchases  of 
which  tiave  declined  to  pay,  alleging  as  a  rea 
son  that  the  articles  so  sold  were  worthless. 
Hartfeld  refuses,  as  above  alleged,  to  Instruct 
Stuck  or  the  company  how  to  manufacture 
the  composite  or  metal,  so  that  the  company 
tias  no  future  prospect  of  making  money,  is 
without  a  business,  and  can  do  nothing. 
Stuck  does  not  know  whether  there  is  any 
real  value  to  the  composition  known  as  alu- 
minum alloy  composite,  or  that  it  can  be 
made  from  bauxite  or  other  raw  material; 
but  Hartfeld  has  never,  so  far  as  he  knows, 
been  able  to  produce  any  composition  from 
bauxite  ttiat  the  trade  regarded  as  of  any 
value;  and,  as  soon  as  Stuck  ascertained  the 
worthleasness  of  the  product  known  as  alu- 
minum alloy  com[>oslte,  the  company  ceased 
to  manufacture  It;  and  of  a  large  amount 
sold,  under  flaming  advertisements  prepared 
by  Hartfeld,  its  real  or  pretended  discoverer, 
only  ¥2,410.68  has  been  or  can  be  collected. 
Hartfeld  resides  in  Kentucky,  Is  Insolvent, 
1ms  no  property  In  Georgia  subject  to  the 
jurisdiction  of  the  court,  except  the  Interest 
he  owns  In  the  company,  and  has  repeatedly 
tried,  to  have  the  stock  held  by  him  trans- 
ferred to  his  wife,  in  violation  of  his  agree- 
ment and  the  by-laws  of  the  company.  On 
September  2,  1S93,  Stuck  sued  out  an  attach- 
ment against  the  company  for  9  ,  and, 

on  the  same  day,  an  attachment  against  Hart- 
feld, both  being  returnable  as  stated  In  the 
petition,  the  first  of  which  was  levied  on  a 
certain  boiler,  two  steam  pumps,  an  engine, 
the  furnace,  and  other  things  mentioned;  and 
the  attachments  were  also  levied  upon  the 
realty  before  described,  the  attachment  against 
Hartfeld  being  at  the  same  time  levied  on  all 


the  right.  Interest,  etc.,  of  Hartfeld  In  aald 
property.  The  declarations  in  attachmrat 
have  been  filed  in  both  these  suits,  and  there 
has  been  appearance  by  attorneys  in  each, 
but  no  written  defense  filed.  J.  M.  Stewart 
has  sued  the  company  in  the  city  court  of 
Floyd  county  for  $212.60,  and  it  has  also  been 
sued  In  a  magistrate's  court  of  the  county  by 
the  Coal  City  Mining  Company  for  f^lS. 
The  company  Is  Indebted  to  Illinois  Fluor 
Spar  &  Lead  Company  of  Chicago,  IlL,  for  a 
car  load  of  fluor  spar,  $120,  and  suit  thtfefor 
Is  threatened.  It  owes  other  small  debts,  all 
likely  to  be  sued,  besides  taxes  for  1893. 
which  Stuck  will  hare  to  pay  out  of  his  pii 
vate  funds,  to  prevmt  a  sale  of  Its  property. 
It  is  insolvent,  and  sale  of  Its  property  wlU 
be  necessary  for  payment  of  Its  indebtedness. 
Its  machine  and  other  pr(q;»erty  are  idle  and 
unprotected,  and  liable  to  be  destroyed  or 
stolen,  there  being  no  funds  on  band  to  pay 
for  Insurance  or  for  a  guard.  Its  assets  are 
liable  to  be  wasted  and  disposed  of,  and  will 
be  wholly  insufficient  to  meet  its  UablUtieft,— 
especially  so  if  fi.  fa.'B  are  allowed  to  be  lev- 
led  thereon,  and  piecemeal  sales  made. 

The  petition  prayed  that  Stewart  and  the 
Coal  City  Mining  Company  be  restrained 
from  levying  any  fl.  fa.  they  may  obtain 
against  the  company,  upon  Its  property;  that 
an  auditor  be  appointed  to  ascertain  and  re- 
port the  Indebtedness  of  the  company,  the 
indebtedness  of  Hartfeld  to  Stuck,  and  the 
Indebtedness  of  Hartfeld  to  the  company; 
that  a  receiver  be  appointed  for  the  prc^rty 
of  the  company;  that  petitioner  may  have  a 
decree  against  the  company  and  its  proper- 
ty, and  against  Hsrtfeld  and  his  Interest  In 
the  property,  for  the  amounts  respectiv^y 
due  him,  and  against  Hartfeld  aud  his  Inter- 
est in  the  property  for  the  amount  found  due 
by  Hartfeld  to  the  company;  that  petitioner 
be  allowed  to  file  this  petition  as  an  original 
petition,  and  in  aid  of  bis  attachment  suits: 
and  that  the  rights,  etc.,  of  all  parties  be 
determined  hereunder;  for  general  r^lef; 
and  for  process  against  the  company,  Hart- 
feld, Stewart,  and  the  Coal  City  Mining  Com- 
pany. By  amendment.  Stuck  alleged:  Be- 
fore the  agreement  of  July  22, 1892,  Hartfeld, 
in  order  to  Induce  Stuck  to  enter  Into  said 
agreement,  showed  Stuck  pretended  testi- 
monials and  Indorsements,  with  reference  to 
and  of  such  composite  and  metal,  of  which 
Hartfeld  claimed  to  be  the  inventor  and  to 
alone  know  how  to  manufacture  it.  It  was 
upcm  the  faith  and  credit  of  these  that 
Stuck  signed  said  agreement,  became  a  stock- 
holder in  the  company,  and  invested  his 
money  thweln.  The  amendment  set  forth 
what  those  alleged  testimonials  and  ind(K«e- 
ments  pretended  to  show,  and  alleged  that 
many  of  the  names  attached  thereto  did  not 
exist,  were  used  without  authority,  or  were 
clumsy  forgeries,  and  ttiat  these  testlmonf 
als  were  Inventions  of  Hartfeld.  Hartfeld 
and  his  methods,  as  well  as  said  composite, 
has  been  denounced  as  a  fraud  by  a  number 
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of  Jomnals  of  the  country.  He  has  <^r- 
ated  his  finndulent  scheme  under  Tarious 
names,  and  on  July  22,  1892,  was  operating 
under  the  name  of  "Hartfeld  Furnace  &  Re- 
fining Comi>any  of  Newport,  Ky.,"  which  Is 
a  small  concern,  with  Uttle  if  any  capital; 
and  It  and  Hartfeld  are,  to  all  Intents  and 
purposes,  the  same.  Hartfeld  has  no  prop- 
erty In  Georgia  subject  to  lery  and  sale. 
Stuck's  services  as  president,  as  before  men- 
tioned, are  worth  not  less  than  $125  per 
month  from  July  23,  1892,  to  September  1, 
1893,  and  Stuck  asks  Judgment  against  the 
defendant  company  therefor.  Said  defend- 
ant company  owned  the  exclusive  right  to 
manufacture,  sell,  use,  and  erect,  in  Ala- 
bama, Georgia,  and  Tennessee,  the  ^rtfeld 
water-jacketed  smelting  furnace,  patented 
March  23,  ISCS,  though  Hartfeld  has  sold 
to  S.  W.  DeTlne,  of  Chattanooga,  Tenn.,  one 
ot  said  furnaces  (and  It  is  now  In  operation 
at  Blue  Springs,  Tenn.)  for  $950,  for  which 
Hartfeld  is  Indebted  to.  said  company,  said 
sale  having  been  made  by  him  within  the 
past  seven  months.  Hartfeld  has,  In  Ala- 
bama, Tennessee,  and  Georgia,  attempted  to 
make  other  sales  of  said  furnace,  and  has 
either  sold  or  att^pted  to  sell  one  to  A.  B. 
Bryan  of  Atlanta,  Ga. ;  and  petitioner  prayed 
that  the  receiver  apjjolnted  by  the  court  be 
required  to  bring  suit  for  the  purchase  prlcf 
of  any  and  all  of  said  furnaces  that  may 
have  been  sold  by  Hartfeld  In  said  three 
states.  Hartfeld  Is  Indebted  to  the  com- 
pany ¥300  for  profits  on  Ureka,  furnaces 
sold  by  said  company,  for  which  either  Hart- 
feld or  bis  mask,  the  Hartfeld  Furnace  & 
ReBnlng  Company,  hare  collected;  and  petl- 
ttoner  prays  that  Hartfeld  and  his  said  com- 
pany be  held  liable  to  the  Southern,  etc., 
Alloy  Company  In  the  accountI[«  before  the 
auditor.  In  all  sales  and  representations 
made  by  petitioner  with  reference  to  said 
composite  he  was  governed  entirely  by  the 
representatioas  thereof  made  by  Hartfeld  to 
him.  Petlticmer  prayed  that  Hartfeld  be  en- 
Joined  from  disposing  of  his  said  patent  in 
Tennessee,  Alabama,  and  Georgia,  which  Is 
the  only  asset  of  any  material  TOlue  outside 
of  said  plant.  No  mon^  was  ever  paid  In 
by  any  of  the  stockholders  in  the  Southern, 
etc..  Alloy  Company,  and  the  only  mcmey 
ever  paid  Into  the  company  was  that  paid 
In  by  petitioner  in  running  Its  business. 
The  Southern,  etc..  Alloy  Company  and 
Hartfeld  demurred  on  the  following  grounds: 
"First.  Said  petition  Is  multifarious,  In  that 
it  seeks  to  set  up  and  establish  a  claim  be- 
tween George  A.  Stuck,  the  plaintiff,  and  0. 
L.  Hartfeld,  under  a  omtract  made  and  en- 
tered into  between  themselTes,  with  which 
the  Sonthern  Steel  &  Aluminum  Alloy  Com- 
pany has  no  connectI<Hi  or  interest  wbatever, 
and,  at  the  same  time,  it  seeks  to  set  up  and 
establish  a  claim  of  indebtedness  between 
the  plaintiff,  George  A.  Stuck,  and  the  South- 
em  Steel  &  Aluminum  Alloy  Company,  with 
which  the  defendant,  G.  L.  Hartfeld,  has  no 


connection  or  interest,  individually,  whatever. 
Second.  Because  plaintiff  seeks  to  set  up  and 
maintain  rights  in  behalf  of  the  company, 
the  Southern  Steel  &  Aluminum  Alloy  Compa- 
ny, without  alleging  facts  sufficient  to  au- 
thorize him,  IndlTldually  or  aa  a  stockholder, 
to  bring  such  action.  He  does  not  allege  oi- 
show  that  the  corporation  the  Southern  Steel 
&  Aluminum  Alloy  Company,  or  its  proper 
officers,  have  ever  refused  to  bring  suit  In  be- 
half of  the  company  for  the  recovery  and  main- 
tenance of  the  claims  and  rights  of  the  com- 
pany against  said  C.  L.  Hartfeld,  as  Is  set 
out  In  the  plaintiff's  declaration,  nor  that  de- 
mand has  been  matle  for  the  bringing  of  such 
action.  T^e  company  Is  made  a  party  de- 
fendant to  an  action  seeking  to  establish  the 
company's  rights,  without  alleging  or  show- 
ing reasons  why  the  company  Is  not  a  party 
plaintiff.  Third.  Because  the  plaintiff  shows 
by  hta  petition  that  he  has  already  brought, 
in  the  proper  court  and  In  the  proper  manner, 
an  attachment  which  is  altogether  sufficient 
to  establish  any  rights  he  may  have  [in  the] 
suit  against  said  C.  L.  Hartfeld.  The  peti- 
tion also  shows  that  the  i^alntlff  has  already 
brought.  In  the  proper  manner  and  in  the 
proper  court,  an  attachment  suit  against  the 
corporation,  the  Southern  Steel,  &  Aluminum 
Alloy  Company,  to  recover  any  claim  or  de- 
mand that  he  may  have  against  the  company; 
and  there  Is  no  necessity  shown  in  plaintiff's 
petition  why  an  additional  suit  should  be 
brought,  Joiidng  said  Hartfeld  and  said  com- 
pany as  defendants  In  the  some  cause."  The 
demurrer  was  amraded  by  the  addition  of  the 
following  ^unds:  (1)  That  the  plaintiff,  In 
hts  attitude  as  creditor,  shows  no  lien  In  his 
tttvor  against  the  property  of  the  defendant 
company,  nor  that  he  has  an  unaattsfled  Judg- 
ment with  an  execution  returned  nulla  bona; 
(2)  that  the  petition  shows  by  its  statement  of 
fact  that  the  defendant  cmipany  la  solTent. 

J.  W.  Ewing,  W.  W.  Vandlver,  and  C.  A. 
Thornwell.  for  plaintiff  in  error.  A.  B. 
Bryan.  Dean  &  Dean,  and  Halstead  Smith 
&  Son,  for  defendant  In  error. 

SIMMONS.  C.  J.  The  equitable  petition 
of  Stuck  against  the  Southern  Steel  &  Alu- 
minum Alloy  Company,  and  against  Hartfeld, 
Stewart,  and  the  Coal  City  Mining  Company, 
was  demurred  to,  and  the  demurrer  sustain- 
ed, and  to  this  ruling  plaintiff  excepted. 
The  petition  and  the  demurrer  are  set  out 
In  substance  in  the  reporter's  statement. 
Briefly  stated,  the  main  allegations  of  the 
petition  are  that  the  defendant  Hartfeld  is 
Indebted  to  the  plaintiff  a  certain  sum  by 
reason  of  the  failure  and  refusal  of  Hartfeld 
to  carry  out  a  contract  which  he  had  made 
with  the  plaintiff;  that  Hartfeld  is  also  In- 
debted to  the  Southern  Steel  &  Aluminum 
Alloy  Company  a  certain  sum,  which  he  re- 
fuses to  pay,  said  Indebtedness  arising  out 
ot  contracts  between  Hartfeld  and  the  cor- 
poration; and  that  said  corporation  la  in- 
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debted  to  the  plaintiff  a  certain  sum  for 
services  rendered  tbe  corporation  by  the 
plaintiff,  which  sum  It  refuses  to  pay;  that 
suits  have  been  brought  against  said  corpo- 
ration by  Stewart  and  the  Coal  City  Mining 
Company,  and  that  other  parties  to  whom  It 
is  Indebted  threaten  suit  against  It;  that 
said  corx>oratlon  and  Hartfeld  are  both  In- 
solrent;  that  the  plaintiff  has  brought  suit 
In  the  proper  court  against  them  s^Mirat^, 
for  the  amounts  claimed  In  the  petition  to 
be  due  from  each  of  them;  that  said  suits 
were  brought  on  attachments,  under  which 
tbe  plaintiff  holds  the  property  of  defend- 
ants, and  that  the  suits  are  still  pending. 
The  petition  prays  that  Stewart  and  the 
Coal  City  Mining  Company  be  restrained 
from  levying  any  fl.  fa.  they  may  obtain 
against  the  company,  upon  its  property;  that 
an  auditor  be  appointed  to  ascertain  and  re- 
port the  Indebtedness  of  the  company,  the 
Indebtedn^s  of  Hartfeld  to  the  plaintiff,  and 
the  Indebtedness  of  Hartfeld  to  the  com- 
pany; that  a  receiver  be  appointed  for  the 
property  of  the  company;  that  the  plaintiff 
may  have  a  decree  against  the  company  and 
its  property,  and  against  Hartfeld  and  his 
Interest  in  the  property,  for  the  amounts  re- 
spectively due  tbe  plaintiff,  and  against 
Hartfeld  and  his  Interest  In  the  property  for 
the  amount  found  due  by  Hartfdd  to  the 
company;  that  the  plaintiff  be  allowed  to 
file  this  petition  as  an  original  petition,  and 
in  aid  of  his  attachment  suits,  and  that  tbe 
rights  of  all  parties  be  determined  thereun- 
der; and  for  general  relief.  By  amendment, 
it  was  prayed  that  the  receiver  appointed 
by  the  court  be  required  to  bring  suit  for 
the  price  of  certain  furuaces  sold  by  Hart- 
feld, and  that  Hartfeld  be  enjoined  from 
disposlug  of  his  Interest  In  a  certain  piitent 
right.    Tills  petition  is  clearly  multifarious. 
It  alleges  distinct  and  Independent  causes  of 
action  against  separate  and  distinct  parties, 
and  prays  for  relief  in  different  forms 
against  each  of  the  defendants;  and  these 
causes  of  action  are  not  so  connected  as  to 
make  a  Joinder  of  them  in  one  and  the  same 
action  necessaryor  proper.  The  court  there- 
fore did  not  err  in  sustaining  tbe  d^urrer. 
See  Story,  Eq.  Pi.  §  271;  Marshall  v.  Ken- 
drlck,  12  Qa.  01;  Stephens  t.  Whitehead,  75 
Ga.  28S.   Jiulgment  afflrmed. 


(45  s.  c.  1} 

GOTHRAN  T.  KNIGHT  et  al. 

(Supreme  Co  art  of  South  Oarcdina.    Sept  v, 
1805.) 

Replbvix— Dahaoks  —  EvmsNCB— Appsal— Ex- 

CBPTIOXfl  VT  RRSPONPBTiT. 

1.  It  la  proper  to  refuBe  to  nermit  a  witnpss 
to  teatify  as  to  bow  much  he  considered  bimself 
damaged  by  the  taking  of  certain  cotton,  where 
he  is  not  interrogated  as  to  the  facta  on  which 
he  bases  his  oinolon. 

2.  In  an  action  of  claim  and  delivery,  one 
who  was  not  a  subacribing  witness  to  the  re- 
turn bond  may  testify  as  to  its  execution,  for 


the  purpose  of  showing  an  admission  by  defend* 
ant  that  he  bad  takes  the  iMropertr  from  plain- 
tiff, and  that  the  property  was  takHi  from  de- 
fendant under  said  claim  and  delivery  proceed- 
ings. 

8.  Beapondent'a  exceptions  to  tbe  mltiw  of 
tiie  court  will  not  be  conudered  on  appeal  where 
he  failed  to  give  notice  to  appellant  that  he  de- 
sired to  sustain  the  judgment  appealed  from 
upon  other  grouads  than  thoee  opon  which  it  ib 
rested  by  the  trial  coort,  and  failed  to  state  the 
additional  grounds  upon  whidi  be  proposed  to 
rely. 

Appeal  fn»n  common  pleas  circuit  court 
of  Oreenville  county;  Bmeat  Gary,  Judge. 

Action  by  J.  B.  Ootbran  against  3.  B. 
Knight  and  another  tm  the  recoroy  at  cer* 
tain  personal  property,  and  damages  tor  tbe 
alleged  unlawful  detention  tbereoC  Thoe 
was  order  of  nonsuit;  from  which  plaintiff 
appeals.  Reversed. 

Joa  A.  HcCalloogb  and  Geo.  W.  DlHard, 
for  appellant  Barle  &  Mon^.  for  respond- 
ents. 

.GABY,  3.  This  action  was  commenced  on 
the  29tb  November,  1893,  by  service  of  the 
summons  and  complaint  on  the  def^danta. 
The  action  was  for  the  recovery  ot  personal 
proper^,  and  damage  tor  the  alleged  unlaw- 
ful detention  of  the  same.  The  immediate 
delivery  of  the  said  property  was  demanded. 
The  necessary  bond  and  affidavit  were 
served,  and  possession  of  the  property  was 
accordingly  taken  by  plaintiff.  The  defend- 
ants answered,  and  claimed  a  return  of,  the 
property,  and,  for  that  purpose,  executed,  and 
flied  with  the  sheriff,  the  necessary  under- 
taking. '  The  cause  came  on  for  trial  before 
his  honor,  Ernest  Gary,  presiding  judge,  and 
a  Jury.  Upon  the  close  of  plaintiff's  testi- 
mony the  presiding  Judge,  on  motion  of  de- 
fendants' attorneys,  granted  an  order  of  non- 
suit, from  which  the  plaintiff  has  appealed  to 
this  court 

After  the  reading  of  the  complaint  the  de- 
fendants' attorneys  interposed  an  oral  de- 
murrer (which  was  afterwards  reduced  to 
writing,  as  required  by  the  rule  of  court), 
upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  (institute  a  cause  of 
action,  which  demurrer  was  overruled.  The 
defendants  excepted  to  the  ruling  of  the  cir- 
cuit Judge  In  overruling  the  demurrer  on  sev- 
crol  grounds,  stated  In  the  case,  but  did  not 
give  written  notice  to  the  attorney  of  tbo  ap- 
pellant that  they  desired  to  sustain  the  judg- 
ment appealed  from  upon  other  grounds  than 
thot>e  upon  which  It  is  rested  by  the  circuit 
Judge,  and  stating  the  additional  grounds 
upon  which  tiiey  iwoposed  to  rely. 

Appellant's  first  exception,  alleging  error  on 
the  part  of  tbe  presiding  Judge,  is  as  follows: 
"(1)  In  refusing  to  allow  tbe  plaintiff  to 
testify  in  answer  to  the  question,  'How  much 
do  you  consider,  now,  outside  of  the  value  of 
the  cotton,  have  you  been  actually  damaged 
by  reason  of  the  taking  of  this  cotton  ?'--sald 
question  being  relevant  and  responf^ve  to  the 
allegations  of  the  complaint"  The  witness 
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was  not  interrogated  as  to  the  facts  upon 
vrhicfa  he  based  his  opinion,  although  the  case 
was  one  In  which  they  could  be  reproduced 
and  made  palpable.  In  the  concrete,  to  the 
jury.  Selbles  t.  Blackwell,  1  McMul.  56; 
Jones  T.  Fuller,  19  S.  a  66.  This  ezceptl(m 
Is  therefore  overruled. 

The  second  exception,  alleging  error  on  the 
part  of  the  presidhig  judge,  la  as  follows:  "In 
not  allowing  plaintiff  to  prove  the  bond  of  the 
defendant  J.  E.  Knight  for  the  return  of  the 
property  described  In  the  complaint  by  the 
witness  J.  V.  OUreath,  the  said  witness  hav- 
ing seen  the  same  executed  and  delivered, 
though  not  a  subscribing  witness  to  the  same, 
(1)  because  said  bond  was  not  directly  in  Is- 
sue, but  was  only  sought  to  be  used  for  the 
purpose  of  showing  admission  on  the  part  of 
Knight  that  he  had  taken  the  property  de- 
B<Tlbed  In  the  complaint  from  the  possession 
ot  the  plaintiff;  that  said  property  was  taken 
from  him  (Knight^  under  said  claim  and  de- 
livery proceedings,  and,  upon  executing  said 
bond  as  required  by  law,  return  or  possession 
of  same  was  demanded."  This  ruling  of  the 
presiding  Judge  was  erroneous,  for  two  rea- 
sons: <1)  Because  the  Instmmesit  of  writing 
was  only  offered  to  prove  a  collateral  drcum- 
stance,  and  parol  evidence  of  the  ccmtents  of 
the  writing  was  admissible  tor  that  purpose. 
Lowry  T.  Pluson,  2  Bailey,  328.  (2)  Because 
the  Instrument  of  writing  was  not  one  of 
those  which  the  law  requires  should  be  at- 
tested by  a  subscribing  witness,  and  therefore 
It  was  necessary  that  the  subscribing  witness 
should  provQ  its  execution  before  it  could  be 
offered  in  evidence.  McGowan  v.  B^d»  27  S. 
C.  262,  3  Sw  E.  337. 

Having  reached  the  conclusion  that  the  or- 
der of  nonsuit  should  be  set  a^de,  we  think  it 
Tould  be  best  for  this  court  not  to  pass  upon 
tbe  sufficiency  of  the  fiacts  set  forth  in  the 
appi>llant'stblrdexceptlontocarry  the  case  to 
the  Jury.  This  ccMirt  declines  to  considw  the 
exceptions  of  the  defendants,  for  tbe  reason 
herelDbefore  stated.  It  Is  the  Judtrmeut  of 
this  court  that  the  order  of  nonsuit  be  re- 
versed. 


lit  3.  a  4S0 

MARSHALL  et  al.  v.  OREBU 
(Supreme  Court  of  South  Carolina.    Sept  8, 
1895.) 

BXVIKW  OS  APPFAL  — FiSDISGS  BTCotTRT  — AS- 

aio^MEMTfl  OF  Error— FoRBOLOSDRE— Deohbe. 

1.  Findings  of  fact  by  the  court  will  not  be 
usturtied  unless  without  eridence  to  sustain 
them,  or  clearly  against  its  weight. 

2.  An  exertion  requiring  a  review  of  all 
H*  evidence  is  too  general  to  be  considered. 

3.  The  provision  in  a  Judgment  decreeing 
foreclosure  of  a*  mortaage  on  land  directing  the 
■Daster,  if  plaintiff  became  the  purchaser,  to 
make  title  to  him  "on  payment  of  the  costs  and 
disbnneinaits,"  Is  iwoper. 

Appeal  from  common  pleas  circuit  court  of 
CoUeton  couaity;  Ernest  Gary,  Judge. 

Action  by  8.  B.  BlardiaU  A  Co.,  as^gnees, 
azaiust  Allen  Creel,  tot  foreclosure  ct  a  mwt- 


gage.  From  a  Judgment  for  plalntUfa,  defend- 
ant appeals.  AJ33rmed. 

W.  B.  Gruber,  Cor  appelant  F.  6.  Behre, 
for  respondentB. 

MdtVBB,  0.  X  The  plaintiffs  brought  tills 
action  toe  the  fbreeloaure  of  a  mwlgage  of  real 
estate,  given  to  secure  the  payment  of  a  bond 
conditioned  for  the  payment  of  the  sum  of 
¥176,  whldi  was  gtwai  hy  defendant  to  one 
James  8.  Simmons,  and  him  assigned  to 
one  S.  O.  Fierce,  and  by  said  Pierce  to  the 
plataitUnL  The  only  defense  rdied  upon  was 
payment,  not  to  plalntlfbi,  but  to  the  first 
assignee,  Pierce.  Tbe  testimony  was  taken 
the  master  mider  an  order  of  tiw  court, 
and  by  blm  reported  to  the  court,  and  upon 
the  testimony  so  taken  the  case  was  heard  lyy 
his  honor  Judge  Ernest  Gary,  who  rendered 
his  decree  finding  that  there  was  doe  aa  tbe 
bond  by  tbe  defendant  tiie  anm  of  ^6,and  ac- 
COTdbigly  he  roidered  judgment  of  ftnedosnre. 
Viom  that  judgment  defendant  appeals,  upon 
the  following  grounds:  **iX)  For  that  the  pre- 
sldhig  judge  was  in  error  In  not  fa<dding  that 
the  mortgage  debt  had  been  paid  In  full;  (2) 
t(ff  that  tbe  presiding  judge  was  In  error  in 
finding  that  there  was  ^6  dneon  the  b(Hid  and 
mortgage  sued  oa;  (3)  for  that  the  presiding 
judge  was  In  wror  in  not  dismissing  the  plain- 
tiffs'  action,  and  ordering  the  bond  and  mort- 
gage sued  on  cancded;  (4)  that  the  presiding 
judge  was  in  error  In  adjudging  and  decree- 
ing that  should  tbe  plaintiffs,  or  elthv  or  any 
of  them,  become  tbe  purchaser,  that  the  mas- 
ter do  make  title  to  him  or  them  upon  tbe 
payment  of  the  costs  and  dlsbursenents.' " 

It  Is  very  manifest  that  the  first  three 
grounds  are  entlrdy  too  general  to  call  for  any 
consideration  at  the  hands  of  this  court  They 
might,  for  all  pnctlcal  purposes,  be  embraced 
in  a  single  exception,— because  the  circuit 
judge  erred  In  not  sustahiing  the  defense  at 
payment  set  up  by  the  answer;  and  surely 
audi  an  exception  would  not  be  entitled  to  be 
conddered  by  this  court  No  specific  emn*  la 
pointed  out,  and  these  exceptions  would  In- 
volve the  necessity  of  retrying  the  case  upon 
tbe  t^lmony  upon  which  It  was  beard  by  the 
circuit  judge,  and  this  certainly  Is  not  to  be 
expected  of  an  appellate  tribunal.  But,  bi 
addition  to  this,  all  these  grmmds  turn  entirely 
upon  questions  of  fact;  and,  under  the  weO- 
settled  rule  of  this  court,  the  conclusions  of 
fact  reached  by  the  (drcult  judge  win  not  be 
disturbed  unless  wltboul  any  testimony  to  sus- 
tain them,  w  manifestly  against  the  weight 
of  the  testimony.  This  we  co'tainly  cannot 
say  In  this  case.  There  were  no  credits  in- 
dwsed  upon  the  bond  or  mt^gage,  and  no  evi- 
dence of  any  specific  payments  thereon;  for, 
although  defendant  spoke  of  having  receipts 
which  -vere  in  tbe  hands  of  his  own  counsel, 
yet  no  such  receipts  were  produced  or  account- 
ed tor,  and  no  statement  of  the  amount  or 
dates  of  any  of  them.  ludoed,  the  whole  tes- 
timoi^  rested  upon  the  loose  statements  ot  the 
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witness  Pierce,  who  had  assigned  the  bond 
and  mortgage  to  plalstifTs,  which,  if  true, 
showed  that  he  tiad  committed  a  fraud  upon 
the  plaintiffs  In  assigning  to  them  a  Iwnd 
which  was  substantially  paid.  Wtiat  the  aeiz- 
ure  of  the  defendant's  mule  by  other  creditors, 
Bro^-n  &  Co.,  liad  to  do  with  this  case,  it  Is 
difficult  to  see.  We  are  unable  to  pm:elve 
any  error  on  the  part  of  the  circuit  Judge  In  the 
conclusions  which  he  reached  «a  the  question 
of  pajiuent. 

As  to  the  fourth  ground  of  appeal,  we  are 
unable  to  discover  any  error  of  law  therein 
complained  of,  and  ncme  has  been  pointed  out 
In  the  agreement  The  provlstrai  In  the  Judg- 
ment which  is  here  assailed  Is  not  an  uncom- 
mon one.  If  the  plalntlfTs,  who  are  entitled 
to  the  proceeds  of  the  sale,  after  payment  of 
costs  and  expenses,  become  the  purchaaerB  of 
the  land,  why  should  they  go  through  the  use- 
lefts  form  of  paying  the  money  with  one  hand, 
and  receiving  It  bac^  with  the  other?  If  It  be 
said  tliat  the  error  was  in  making  this  provi- 
^on  apply  to  a  purchase  made  by  any  or  either 
of  the  plaintiffs,  still  we  are  unable  to  perceive 
the  error,  t<x  any  or  either  of  the  plaintiffs 
would  be  entitled  to  receive  and  receipt  for  the 
mouey;  and  that  was  manifestly  what  was 
meant  by  this  provlslim  In  the  order  of  the 
sale. 

The  Judgment  of  the  oonrt  1b  that  the  Judg- 
ment of  the  drcnlt  oonrt  be  afflimecL 


(44  S.  C.  4tt) 

GIDEON  T.  BNOBBB  UANUF'G  GO. 
(Supreme  Court  of  South  OaroUna.    Aug.  IB, 
1895v) 

HaSTBK  AMD  BbhVANT  —  I»URT  TO  EkPLOTB  — 

Risks  or  Ehplothbxt. 
Id  an  action  by  an  employ^  for  personal 
InJurieB,  it  appeared  that  plaintiff,  a  weaver,  had 
her  finger  caught  while  fanning  the  loom,  to 
clean  it,  while  the  machinery  was  in  motion. 
It  was  the  cnstom  In  all  mills  to  fan  the  looms 
without  stopping  the  machiuer?,  as  it  saved 
timo,  and  the  breexe  made  by  the  motion  of  the 
macninny  aided  in  freeing  the  lint,  and  no  in- 
jury had  been  known  to  result,  except  in  a  sin- 
gle case  in  another  mill,  the  drcQmstances  of 
which  were  not  shown.  The  fanning  was  some- 
times done  more  than  twice  a  day.  BHd,  that 
there  was  no  evidence  of  negligence  on  defend- 
ant's part. 

Appeal  from  common  pleas  drcnlt  court  of 
Spartanburg  county;  Fraser,  Jadge. 

Action  by  Cora  Gideon  against  the  Bnoree 
Manafacturing  Company  for  personal  in- 
juries. Judgment  was  rendered  for  defend- 
(int,  and  plaintiff  appeals.  Affirmed. 

Stnnyame  Wilson,  for  appellant.  NlchoUs 
&  Jones,  for  respondent 

McIYER,  C.  J.  This  was  an  action  to  re- 
cover damages  sustained  by  the  plalntifC 
while  working  as  a  weaver  in  the  mill  of  the 
defendant  company.  The  immediate  cause 
of  the  injury  received  by  the  plaintiff  was  the 
fact  that  her  finger  was  caught  in  the  ma- 
chinery while  tanning  off  the  loom  In  order 


to  keep  it  clean  and  clear  of  lint.  This  fan- 
ning was  required  to  be  done  while  the  ma- 
chinery was  running,  for  the  reasons— One,  to 
save  time;  and  the  other,  that  the  bseeze 
raised  by  the  rapid  motion  of  the  machinery 
aided  in  freeing  the  machine  from  lint  The 
only  negligence  alleged  against  the  defend- 
ant was  in  requiring  the  machinery  to  be 
fanned  while  In  motion,  instead  of  stopping 
It  for  that  puri>oBe.  There  Is  no  doubt  that 
the  plaintiff  knew  of  this  requirement  and, 
after  such  knowledge,  continued  In  the  em- 
ployment of  the  company;  and,  according  to 
the  testimony,  after  she  Iiad  recovered  from 
the  injury  complained  of,  she  voluntarily  re- 
turned to  the  employment  of  the  defendant 
company.  Indeed,  the  testimony  on  the  part 
of  the  plaintiff  shows  that  the  universal  prac- 
tice In  other  mills  In  that  section  of  conn- 
try  was  to  have  the  madUnery  fanned  while 
running,  and  not  to  stop  them  for  tliat  pur- 
pose; and  there  Is  no  evidence  tending  to 
show  that  such  a  practice  was  regarded  as 
dangerous,  but  rather  the  contrary,  as  the 
testimony  shows  that  no  injury  had  ever  re- 
sulted from  such  practice,  except,  perhaps,  in 
a  single  instance,  occurring  In  another  mill, 
where  a  person  was  Injured  by  fanning  the 
machinery  while  in  motion;  but  the  circum- 
stances attending  that  Injury  do  not  appear. 
Of  course,  the  management  of  machinery  of 
all  kinds  is  always  attended  with  more  or 
less  danger,  but  wh^  it  appears  from  the  tes- 
timony, as  it  does  In  this  case,  that  the  weav- 
ers were  required  to  fan  off  the  machinery, 
"sometimes  over  twice  a  day,"  and  no  disas- 
ter of  this  kind  had  ever  previously  occurred 
In  the  mill,  it  would  be  going  very  far  Indeed 
to  hold  that  the  requirement  to  fan  the  ma- 
chinery while  In  motion  constituted  any  evi- 
dence of  negligence;  especially  whai  It  Is 
remembered  that  the  reasons  for  this  require- 
ment were  renily  In  the  interest  of  the  oper^ 
atlves,  as  time  saved  and  good  and  clean 
work  secured  benefited  such  of  them  as  work- 
ed, not  by  the  day,  but  by  the  piece,  as  tills 
plaintiff  said  she  did.  We  agree,  therefore, 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  in  this  case,  and 
there  was  no  error  in  granting  the  nonsuit 
The  Judgment  of  this  o>urt  Is  that  the  Judg- 
ment of  the  drcnlt  court  be  affirmed. 

GARY,  J.,  concurs.  POPE,  J.,  did  not 
hear  this  case. 


(«  a  a  47S} 

AMERICAN  FREEHOLD  LAND  MORT- 
GAGE CO.  OF  LONDON,  Limited, 
V.  FELDEB  et  aL 

(Snpr^e  Court  of  Sonfli  Carolina.    Sept  8. 
1885.) 

NOTICa  TO  AOEST— WbKS  BiNDINQ  OIT  PRIKCIPAI 
— FiXDIKO  AS  TO  NuTICB — WhEN  DistUKBEO — 
MOHTOAGE  OF  WiPE's  hkSD — VaLIOITT. 

1.  Where  it  is  the  duty  of  R  local  agent  of  a 
mortgage  companv  to  prepare  absmu!tB  of  title, 
and  superintend  the  execution  of  all  papers  re- 
lating to  loans  by  snch  company,  and  .aJao  t» 
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Eass  on  the  Talidity  of  the  secaritj,  notice  to 
im  that  money  borrowed  and  Becnred  by  mort- 
gage on  land  belonging  to  a  wife  is  not  for  her 
ase  is  notice  to  such  company. 

2.  In  an  action  to  foreclose  a  mortgage  giv- 
en  by  a  wife  and  her  husband  on  her  laud  to 
secure  money  borrowed  of  plaintiff  throogh  a 
local  agent,  the  husband  testified  that  he  made 
a  Terbol  application  to  such  agent  for  the  mon- 
ey, and  told  him  that  he  wanted  to  borrow  it, 
and  wonid  give  a  mortgage  on  his  wife's  land. 
The  agent  testified  thatl  he  did  not  think  he  ap- 
plied to  him  for  the  loan,  and  that  the  first  time 
he  saw  such  husband  about  the  loan  was  when 
the  papers  were  executed.  The  written  appli- 
cation was  signed  by  both  the  wife  and  hus- 
band, her  name  beiuff  signed  first.  Sdd,  that  a 
finding  that  plaintiff's  agent  had  notice  uiat  the 
mcmey  borrowed  was  not  for  the  use  of  the  wife 
would  not  be  disturbed. 

8.  It  appeared  that  the  check  tor  the  money 
waa  delivered  to  the  husband;  that  it  was  in* 
dorsed  by  plaintiff's  local  agent  to  the  wife, 
who  indorsed  it  to  enable  her  nusband  to  get  the 
money  for  his  own  use,  which  he  did;  and  that 
the  money  did  not  go  Into  the  wife's  hands  at 
all.  Sdd,  that  the  mwtgage  ^ven  by  tlie  wife 
was  Toid- 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  I.  D.  Wltberspoon,  Judge; 

Action  by  the  Amerlcaii  Freehold  Land 
Mortgage  Company  of  London,  Limited, 
against  Bessie  C.  Felder,  N.  Z.  Feld^  (her 
.husband),  and  Jane  S.  Counts,  to  foreclose  a 
mortgage  executed  to  plalntltF  by  Bessie  C 
FtMsK  and  buaband.  From  a  decree  declar- 
ing tbe  mortgage  Told,  and  ordering  It  can- 
celed, and  a  judgment  In  favor  of  plaintiff 
agaliiBt  d^endant  N,  Z.  Felder  for  the 
amount  due  on  the  notes  secured  by  such 
mcvtsage,  plalntlfC  appeals.  Affirmed. 

The  decree  of  Judge  Witherspoon  Is  as  fol- 
lows: 

"This  Is  an  action  by  plaintiff  to  foreclose 
a  mortgage  of  real  estate  executed  Septem- 
ber 10,  1884,  to  plalntlfT  by  the  defendant 
Bessie  C  Felder.  a  married  woman.  The 
defendant  Bessie  O.  Frider  and  her  husband, 
the  defendant  N.  Z.  Felder,  allege  in  their 
answer  that  the  money  secured  by  the  mort- 
gage was  borrowed  from  plaintiff  for  the 
use  of  N.  Z.  Felder,  the  husband,  that  It  had 
no  reference  to  the  separate  estate  of  Bessie 
0.  Feider,  and  that  plaintiff,  at  the  time  of 
the  loan,  had  notice  that  N.  Z.  Felder,  the 
husband,  was  borrowing  the  money  for  his 
own  use.  The  defendant  Jane  S.  Counts  has 
gone  into  possession  of  a  portion  of  the 
premises  embraced  in  plaintiff's  mortgage 
since  the  execution  of  said  mortgage.  The 
case  was  heard  upon  the  pleadings,  the  tes- 
timony taken  and  reported  by  the  master, 
and  upcHi  the  argument  of  counseL  It  ap- 
pears that  John  B.  Palmer  &  Son,  of  Co- 
lumbia, r^resented  the  plaintiff  in  loaning 
money  In  this  state,  secured  by  mortgage  of 
real  estate.  Bobert  Aldrich,  Esq.,  represent- 
ed Palmer  &  Son,  as  their  local  agent,  at 
Barnwell,  8.  a  On  the  20th  of  June.  ISSi, 
Hntson  &  Co.,  of  Aiken,  S.  0.,  forwarded  to 
Palmer  &  Son.  at  Columbia,  the  wrlttra  ap- 
pllcatlm  of  the  def«idants  Bessie  C.  Felder 
and  N.  Z.  Falder,  signed  In  the  order  named, 
for  a  loan  of  fSOO,  to  be  secured  by  a  mort- 


gage of  the  real  estate  of  Bessie  C.  Felder. 
Bessie  C.  Felder  Is  represented  In  Bald  ap- 
plication as  the  borrower.  In  a  letter  ac- 
companying said  application  to  Palmw  SH 
Son  for  their  consideration,  Hntson  &  Go. 
represented  Bessie  G.  Felder  as  the  appli- 
cant for  the  loon,  and  they  recommended  the 
loan  as  a  first-class  risk.  On  the  10th  Sep- 
tember, 1884,  Bessie  0.  Felder  and  N.  Z. 
Felder,  In  the  order  named,  signed  four  notes, 
of  1125  each,*^ayable  to  p^intlff  In  one,  two, 
three,  and  four  years,  with  interest  at  the 
ratp  of  ten  per  cent.,  payable  Bcmlannually. 
On  the  same  day,  Bessie  O.  Felder  executed 
and  delivered  to  the  plaintiff  the  mortgage 
of  her  real  estate,  as  staled  in  the  complaint. 
Two  of  the  notes  secured  by  the  mortgage, 
with  Interest  to  November  1, 1890,  have  been 
paid;  and  the  allegation  of  the  complaint 
that  the  other  two  notes  are  due  and  owing 
to  plaintiff,  with  interest  from  November  1, 
1890,  Is  not  denied. 

"It  is  admitted  that  the  notes  signed  by 
Bessie  C.  Felder  and  N.  Z.  Felder,  and 
the  mortgage  executed  by  Bessie  C.  Felder, 
are  In  the  handwritlngof  Bobert  Aldrich,  Esq. 
The  amount  loaned  by  plaintiff  was  transmit- 
ted by  Palmer  &  Son  by  drafts  payable  to  the 
order  of  Itobert  Aldrich,  attorney,  and  by 
him  made  payablb  to  the  order  of  Bessie  O. 
Felder.  The  name  of  Mrs.  Bessie  C.  Felder 
Is  indorsed  on  each  of  said  drafts.  Bessie 
O.  Felder  testifies  that  her  husband,  N.  Z. 
Felder,  negotiated  for  the  loan;  that  she 
had  no  communication,  directly  or  Indirect- 
ly, with  plaintiff,  or  with  any  of  plaintiff's 
agents,  with  reference  to  the  loan;  that  her 
husband  used  the  money  rec^ved  from  plain- 
tiff for  bis  own  use;  and  that  she  did  not 
receive  any  portion  of  the  money.  She  ad- 
mits that  she  knew  that  her  land  was  being 
mortgaged  for  her  husband's  use.  There  Is 
no  controversy  as  to  the  fact  that  the  de- 
fendant Bessie  C.  Felder  was  at  the  date  of 
the  execution  of  the  mortgage,  and  that  she 
Is  now,  the  wife  of  the  defendant  N.  Z.  Fei- 
der,  or  as  to  the  execution  of  the  notes  and 
mortgage  as  allied  in  the  complaint.  There 
is  no  doubt  about  the  loan  being  negotiated 
by  N.  Z.  Felder  with  the  knowledge  and  ap- 
probatlOTJ  of  his  wife,  Bessie  C.  Felder.  The 
main  point  of  controversy  is  whether  N.  Z, 
Felder,  the  husband,  did  notify  Robert  Al- 
drich, Esq.,  as  plaintiff's  agent,  pending  the 
negotiations  for  the  loan,  that  the  money 
was  being  borrowed  for  his  use  upon  the 
security  of  his  wife's  real  estate,  and,  If 
so,  whether  such  notice  invalidates  the  mort- 
gage and  notes  referred  to  In  the  complaint, 
so  far  as  they  affect  the  liability  of  Bessie 
O.  Felder.  N.  Z.  Felder  testifies  that  he 
made  a  verbal  application  to  GoL  Aldrich, 
at  Barnwell,  for  the  loan;  that  he  told  Col. 
Aldrich  at  the  time  that  he  wanted  to  borrow 
¥500,  and  that  be  would  give  him  a  mort- 
gage on  his  wife's  estate.  Col.  Aldrich  will 
not  deny  the  statement  of  N.  Z.  Felder  that 
he  applied  to  him  for  the  loan,  but  does  not 
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think  ib&t  be  did.  According  to  bis  distinct 
recollection,  tbe  first  time  he  saw  Mr.  Felder 
about  the  loan  was  when  the  papers  were 
executed.  The  testimony  of  N.  Z.  Felder  as 
to  the  notice  given  Col.  Aldricb  Is  positive. 
CoL  Aldricb,  in  his  testlmonj,  doee  not  deny 
that  Mr.  Felder  t(^d  him  that  he  was  bor^ 
rowing  tbe  money  for  hia  own  use,  and 
would  give  a  mortgage  on  his  wife's  estate. 
He  evidently  doee  not  think  ao^hut  bis  want 
of  recollection  Is  not  sufficient  to  ov^Kome 
tbe  otherwise  uncontradicted  statemait  of 
N.  Z.  Fdder  on  this  point  According  to  tbe 
testimony  as  found  by  the  master,  I  must 
find,  as  matter  of  fact,  that  N.  Z.  Felder  did 
notify  Ooi.  Aldricb,  before  the  papers  were 
executed,  that  be  was  borrowing  tbe  money 
for  his  own  ase,  and  would  secure  the  loan 
1^  a  mortgage  of  his  wife's  real  estate.  Ac* 
cording  to  the  uncontradicted  testimony  of 
Bessie  O.  TeAAee  and  N.  Z.  Felder,  I  must 
also  find,  as  matter  of  fact,  that  the  money 
borrowed  from  the  plaintiff  by  N.  Z.  Felder 
was  used  for  bis  own  benefit  Was  the  no- 
tice to  Robert  Aldricb  as  to  the  purpose  of 
the  loan  notice  to  the  pl^ntiff  ?  Col.  Aldrlch 
was  tbe  local  agent  of  John  B.  Palmer  & 
Son  at  Barnwell,  who  represented  plaintiff 
In  making  loans  In  this  state,  secured  by 
mortgage.  Col.  Aldrlch  drew  the  notes  and 
mortgage  referred  to  In  tbe  complaint.  He 
superintended  tbe  execution  of  the  papers 
signed  by  Bessie  C  Felder  and  N.  Z.  Felder. 
The  draft  by  Jolin  B.  Palmer  &  Son,  repre- 
senting the  amount  loaned,  was  made  pay- 
able to  bis  order,  and  by  him  indorsed  pay- 
able to  tbe  order  of  Bessie  C.  Felder;  and 
under  the  authority  of  the  cases  of  Salinas 
V.  Turner,  33  S.  C.  231,  U  S.  E.  702.  and 
Bates  T.  Mortgage  Co.,  37  S.  C.  88,  16  S.  B. 
883. 1  must  conclude  that  notice  to  Col.  Aid- 
rich  of  the  purpose  of  the  loan  was  notice  to 
the  plaliitlff.  Tbe  plaintiff  having  had  no- 
tice that  tbe  money  about  to  be  borrowed 
on  the  security  of  the  wife's  separate  estate 
was  to  be  used  by  tbe  hu.«iband  for  bis  own 
purposes,  and  It  appearing  that  the  money 
borrowed  was  so  used,  I  conclude  that  tbe 
mortgage  executed  by  tbe  defendant  Bessie 
C.  Felder  is  null  and  void,  and  that  she  Is 
not  liable  on  the  note  esxecuted  by  her,  se- 
cured by  said  mortgage.  I  find,  as  matter  of 
fact  that  on  the  1st  day  of  January,  1895, 
there  was  due  by  tbe  defendant  N.  Z.  Felder 
to  the  plaintiff,  on  the  note  referred  to  In 
plaintiff's  complaint,  the  sum  of  three  hun- 
di-cd  and  sixty-seven  dollars  and  fifty-one 
cents.  I  conclude,  as  matter  of  law,  that 
the  defendant  Bessie  C.  Felder  Is  not  liable 
either  upon  the  notes  or  uiw>n  the  mortgage 
referred  to  in  the  plaintiff's  complaint.  I 
further  conclude,  as  matter  of  law,  that  the 
plaintiff  is  entitled  to  enter  up  Judgment  and 
to  issue  execution  agninat  the  defendant  N. 
Z.  Felder  for  the  sum  of  three  hundred  end 
Fixty-seveu  dollars  and  Ofty-ono  cents,  the 
balance  found  to  bo  dno  hy  him,  referred  to 
In  the  complaint,  with  inttrest  thereon  from 


tbe  Ist  day  of  January,  1895,  and  ft  Is  so 
ordered.  It  Is  further  ordered  that  the  clerk 
of  court  do  cancel  the  mortgage  executed  by 
Bessie  0.  Felder,  as  null  and  void.  The 
plaintiff  and  the  defendant  N.  Z.  Felder  will 
each  pay  one-half  of  the  costs  of  this  ac- 
tion.** 

Plaintiff's  exceptions  are  as  follows:  **Ttae 
plaintiff  herein  excepts  to  the  decree  and  or- 
der for  Judgment  of  his  honor.  Judge  L  D. 
Wltherspoon,  bearing  date  1st  January,  A. 
D.  1895,  as  follows:  (1)  That  his  honor  m%d. 
as  It  Is  respectfully  submitted,  In  finding, 
as  a  matter  of  fiict,  'that  N.  Z.  Felder  did 
notify  CoL  Aldrich,  before  the  papers  were 
executed,  that  he  was  borrowing  the  mon^ 
for  his  own  use,  and  would  secure  tbe  loan 
by  a  mortgage  of  his  wife's  real  estate,*  and 
should  have  found  that  said  N.  Z.  Felder's 
testimony  is  shown  to  have  been  totally  in- 
correct, In  this:  He  testified  that  be  made 
tbe  application  for  the  loan  to  Aldrlch,  when 
the  proof  Is  that  the  application  was  made 
through  Hntson  &  Co.,  of  Aiken.  He  testi- 
fied that  the  application  was  a  verbal  one, 
when  tbe  proof  is  it  was  In  writing,  and  his 
testimony  In  cross-examlnatltm  shows  that 
his  recollection  of  the  entire  transaction  was 
unreliable.  (2)  That  his  honor  erred,  as  It 
is  respectfully  submitted,  in  finding  as  fol- 
lows: 'The  testimony  of  N.  Z.  Felder  as  to 
the  notice  given  Col.  Aldricb  Is  positive.  OoL 
Aldricb,  in  his  testimony,  does  not  deny  that 
Mr,  Felder  told  him  that  he  was  borrowing 
tbe  money  for  his  own  use,  and  would  give 
a  mortgage  on  bis  wife's  real  estate,'— and 
should  have  found  that,  while  Aldrlch  did 
not  use  the"  word  'deny,'  yet  the  uncontra- 
dicted documentary  evidence  In  the  case 
proves  Felder's  testimony  that  he  applied  to 
Aldrich  for  the  loans,  and  then  told  him  he 
was  borrowing  the  money  for  his  own  use, 
to  l>e  untrue,  as  he  did  not  make  the  appli- 
cation for  the  loan  through  Aldrich,  but 
through  Hutson  &  Co.,  of  Aiken.  (3)  That 
his  honor  erred,  as  It  Is  respectfully  submit- 
ted, in  finding  that  'Aldricb  was  the  local 
agent  of  John  B,  Palmer  &  Son  at  Barnwell, 
who  represented  tbe  plaintiff  in  making 
loans  in  this  state,'  and  concluding  there- 
from that  notice  to  Aldrich  was  notice  to 
plaintiff,  and  should  have  found,  as  the  su- 
preme court  decided  in  the  case  Caughman 
V.  Smith,  5  S.  E.  363,— in  a  case  exactly  like 
this,— as  follows:  'It  Is  true,  the  relation 
which  G.  occupied  was  rather  a  peculiar 
one,  and,  In  some  sense,  l>e  seems  to  have 
acted  for  tbe  company;  but  we  do  not  tbink 
that  his  acts,  under  the  circumstances,  were 
such  as  to  establish  an  agency  or  an  attor- 
neyship, of  a  character  which  would  make 
his  knowledge  of  all  matters  affecting  tbe 
company  the  knowledge  of  the  company.' 
(4)  That  his  honor  erred,  as  a  matter  of  law, 
as  it  is  respectfully  submitted,  in  holding 
that  the  authorities  of  Salinas  v.  Turner, 
S.  C.  231,  11  S.  E.  702,  and  Bates  v.  Mort- 
gage Co.,  37  S.  0.  88,  16  S.  B.  888,  are  con- 
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clTiaiTe  of  tbis  case,  when  the  tacts  of  these 
cases  are  totally  dUFerent,  In  their  essential 
features,  from  the  facts  of  this  case.  (5) 
That  his  honor  erred,  as  a  matt»  of  law,  as 
It  is  respectfully  submitted,  in  concluding 
*that  the  mortgage  executed  by  the  defend* 
ant  Bessie  O.  Felder  Is  noil  and  Told,  and 
that  she  Is  not  liable  on  the  note  executed  by 
her,  secured  by  said  mortgage,*  and  should 
have  held  that  the  note  and  mortgage  ex- 
ecuted by  her  are  valid  contracts,  and  de- 
creed foreclosure  In  the  usual  form.  (6) 
That  said  decree  is  otherwise  contrary  to 
law  and  fevldence." 

R.  W.  Sband  and  Robt  Aldrich.  for  appel- 
lant Patterson  &  Holman  and  A.  M.  Boozer, 
for  respondents. 

GaRT,  J.  The  facts  connected  with  this 
case  are  ITuIIy  stated  in  the  decree  of  his  hon- 
or. Judge  Wltherspo<Hi,  whlcti,  together  with 
appellant's  exceptions,  will  be  Incorporated 
in  the  report  of  the  c&se.  The  exceptions 
ratse  practically  but  three  questions:  (1)  Was 
Col.  Aldrich  the  agent  of  the  mortgagee,  so 
as  to  charge  the  mortgagee  with  notice  given 
to  CoL  Aldrich?  (2)  Did  CoL  Aldrich  have 
notica  that  the  money  borrowed  was  not  for 
the  use  of  the  mortgagor,  a  married  woman? 
t^J)  Was  tiie  mortKai;e  executed  and  d^vered 
Mrs.  Bessie  C.  Felder  null  and  void? 

It  appears  from  tbe  testimony  of  CoL  Al- 
drich that  be  was  the  plaintiff's  local  attor- 
ney for  Barnwell  county,  whose  duty  It  was 
to  prepare  abstracts  of  title,  and  sui>erlntend 
tbe  execution  of  all  papers  relating  to  loans 
by  the  plaintiff  lu  that  county.  Any  facts 
which  came  to  his  knowledge  while  acting 
as  such  attorney,  and  which  showed  that  a 
mortgage  by  the  defendant  Mrs.  Bessie  C. 
Felder  would  be  null  and  void,  would  be  no- 
tice to  the  mortgagee.  It  was  the  duty  of 
Col,  Aldrich,  as  local  attorney,  to  pass  upon 
the  validity  of  the  security;  and  It  Is  mani- 
fest that  Information  received  by  him  show- 
ing that  the  mortgage  would  be  invalid 
would  be  within  the  scope  of  such  agency, 
and  therefore  binding  upon  his  principal. 
Salhias  V.  Turner,  33  S.  O.  231,  11  S.  E.  702; 
Bates  T.  Mortgage  Co..  S7  S.  C.  88,  16  S.  B. 
883.  The  first  of  the  foregoing  questions  Is 
therefore  answered  In  the  affirmative. 

We  proceed  next  to  a  consideration  of  the 
second  question.  The  circuit  Judge  decided 
that  Col.  Aldrich  had  such  notice,  and,  under 
the  well-settled  rule  of  this  court,  this  find- 
ing Is  binding  on  us,  imless  it  Is  unsupport 
ed  by  testimony  or  clearly  against  the 
veigbt  of  the  evidence.  Our  duty  In  this  re- 
spect is  more  restricted  than  that  of  the  cir- 
cuit judge,  who  is  not  bound,  in  arriving  at 
his  conclusion,  to  conform  to  such  rule.  In 
this  case  we  feel  botmd  to  adopt  the  finding 
of  tbe  circuit  Judge  on  tbls  question  of  fact, 
without  any  intimation  as  to  wliat  might 
have  been  our  conclusion  If  It  had  been  pre- 
sented to  us  as  an  original  question.  This 
second  question  must  also  be  answered  In 
the  afflrmattra 


We  will  now  proceed  to  condder  the  third 
question.  It  must  be  remembered  that  the 
money  did  not  go  into  the  hands  of  Mrs.  Bes- 
sie C.  Pdder,  and  that  h^  Indorsement  of 
the  check  was  for  the  purpose  of  enabling 
her  husband  to  get  tbe  mcmey,  as  originally 
contemplated,  for  his  own  use.  y.  Z.  Feld- 
er testifies  that  when  the  money  was  sent  in 
a  check  to  Bamberg,  to  close  up  the  loan,  the 
check  was  delivered  to  him.  In  the  case 
of  Salinas  v.  Turner,  supra,  the  court  aays: 
"Now,  It  has  been  held  by  this  court  In 
several  cases  recently  decided,  that  while 
a  married  woman  may  borrow  money  for  her 
own  use,  etc.,  and  secure  the  same  by  a  valid 
mortgage,  yet  that  she  cannot  do  this  for 
the  benefit  of  her  husband,  provided  the  lend- 
er has  knowledge  of  such  intended  use. 
This  has  been  so  recently  and  so  plainly  de- 
cided that  we  do  not  deem  It  necessary  here 
to  examine  into  the  reason  and  foundation 
of  this  proposition.  We  think  it  suffldoit 
simply  to  refer  to  the  cases.  Tribble  r. 
Poore,  SO  S.  C.  97.  8  S.  E.  541;  Gwynn  v. 
Owynn,  81  a  C.  482,  10  S.  B.  221;  Grelg 
V.  Smith,  29  S.  a  420,  7  :3.  B.  010;  and 
Goodglon  V.  Vaughn,  32  S.  C.  499,  11  S.  B. 
351.  If  these  cases  have  not  established  this 
proposition  beyond  controversy  or  doubt,  we 
do  not  know  how  a  legal  proposition  could  be 
established;  certainly  not  by  the  decitions  of 
a  court  of  last  resort"  The  case  of  Felzer 
V.  Durham,  37  S.  C.  365,  16  S.  B.  46,  decided 
that  when  the  mon^  is  borrowed  for  the 
use  of  the  husband,  and  this  fact  is  known 
to  the  mortgagee,  the  mortgage  is  null  and 
void,  even  when  the  money  Is  placed  to  the 
wife's  credit  on  the  mortgagee's  books,  and 
drawn  out  on  her  drafts,  mostly  in  favor  of 
the  husband,  and  none  of  It  used  by  the  wife. 
The  many  cases  on  this  subject  can  be  har- 
monized by  bearing  In  mind  the  distinction 
In  the  cases  where  the  money  is  actually 
borrowed  by  the  wife,  although  the  mort- 
gagee may  have  knowledge  that  the  wife 
intends  to  dispose  of  It  in  such  a  manner  as 
will  be  no  benefit  to  her  separate  estate,  and 
the  cases  where  the  mortgagee  knows  that 
the  money  is  not  to  go  Into  the  possession  of 
the  wife,  and  become  part  of  her  separate 
estate.  The  third  question  mtist  be  answer- 
ed in  the  affirmative.  It  is  the  Judgmrat  of 
this  court  that  the  Judgment  of  the  dicnlt 
court  be  affirmed. 


(44  a  C.  444) 

BROCK  et  aL  t.  SOUTHERN  RT.  CO.  et  al. 
(Supreme  Court  of  South  Carolina.  Sept.  3. 
1895.) 

IsTBBPLBADBE  — When  Allowsp  — TiMi  or  Ap- 
plication. 

1.  In  an  action  for  posseBslon  <}f  cotton  it 
appeared  that  plaintiffs  delivered  it  to  the  de- 
fendant railway  company  for  shipment  to  its  co- 
defendant,  in  whose  name  the  bills  of  lading 
were  made  out;  that  said  codefendant  refused 
to  honor  drafts,  with  bills  of  lading  attached, 
for  the  price  of  the  cotton,  or  to  assign  them  to 
plaintiiDn^  who  had  them  in  their  pQ^MNdon; 
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that  the  railway  company  dbclaimea  title  except 
its  lien  for  freikht,  and  averred  that  "as  the  pa- 
pers stand"  Beither  plaintifis  nor  its  codefend- 
uot  were  entitled  to  poasessioa.  Hdd  that,  un- 
der the  reformed  procedure,  an  order  granting 
the  'railway  company  remedy  by  interpleader 
was  proper. 

2.  An  application  for  an  order  of  Interidead- 
er  made  at  the  first  term  after  an  action  Is  com- 
menoed  shows  doe  diligence. 

3.  Oode,  i  143,  prOTiding  for  int»pleader, 
apidieB  only  when  ue  dalmant  !■  not  a  party  to 
the  action. 

Appeal  from  common  p^eas  circuit  court  of 
GreenTlUe  comity;  B.  O.  WattSp  Judge. 

Action  by  L.  A.  &  T.  H.  Brock  agalnat  tbe 
Sontbem  Bailway  Company  and  J.  F.  Bur* 
giaa.  From  an  order  granting  tbe  defendant 
railway  company  remedy  by  Interpleader, 
plaintiffs  appeal.  Affirmed. 

Plaintiffs  appealed  on  the  following 
gronnda:  "(1)  Because  bis  honor  erred  In  or- 
dering that  the  idalntiffla  and  the  defendant 
Jas.  F.  Buxgiss  litigate  between  fb^selres 
the  right  to  the  possMston  of  the  pt^erty 
claimed  In  the  complaint,  and  that  ttie  de- 
fendant Sonthem  Bailway  Oompany  be  dis- 
charged from  liability  to  dtber  of  said  par- 
tlcB,  upon  Its  dewing  [of  tbe  pnqierty]  de* 
scribed  In  tbe  complain^  or  Its  value,  to  P. 
D.  OUreath,  sheriff,  who  Is  hereby  appoint- 
ed recelrer  of  the  same,'  upon  tbe  ground 
tbftt  tbls  being  motion  for  order  ot  Inter- 
pleads,  In  acti<m  already  brought  and  pend- 
ing, under  section  148  of  the  Code,  the  de- 
fendant Southern  Railway  Company  could 
not  aratl  Itself  of  said  motUm  except  'before 
answer,  upon  affldaTlt  that  a  person  not  a 
party  to  the  action  makes  a  demand  tor  the 
same  debt,  or  propnty,'  which  was  not  the 
case  here.  (2)  It  appearing  from  tbe  plead- 
ings that  the  def«idant  Sonthem  Railway 
Company  was  in  posBesslon  of  the  property 
deBcrlbed  In  the  complaint,  and  to  which 
plaintiffs  alleged  they  were  entitled  to  the 
possession,  before  and  at  the  time  of  tbe 
commencement  of  their  action,  and  that  de- 
fendant Soutbem  Railway  Company  bad  full 
knowledge  of  all  the  facts  alleged  1^  plain- 
tiffs  before  action  brought,  and  with  said 
knowledge  r^sed  to  dellror  said  property 
to  plalntiffB,  thereby  forcing  them  to  bring 
this  action,  and  it  further  appeuing  from 
the  answer  of  said  defendant  that  the  title 
of  plaintiffs  to  said  property,  as  well  as 
their  right  of  possession  thereto,  was  denied, 
It  is  submitted  bis  btmor  erred  in  gmntlng 
defendant's  motion,  thereby  depriving  plain- 
tiffs of  their  right  of  trial  by  Jury  upon  the 
Issues  presented.  &)  This  being  a  motion 
for  Interpleader,  tn  action  already  brought, 
and  to  which  both  the  Southern  BaUway 
Company  and  Jas.  F.  Burgles  were  defend- 
ants. It  is  respectfully  submitted  that  tbe 
facts  allied  In  tbe  affidavits  of  the  Southmi 
Railway  Company  were  not  snfflcieut  to  enti- 
tle it  to  the  reli^  prayed  tor,  in  that  said 
affidavits  did  not  allege  that  the  action  was 
pending,  and  Issue  had  not  been  Joined; 
that  a  person  not  a. party  to  tbe  action  bad 
made  a  demand  agalnat  It  for  the  same  prop- 


erty,—and  the  order  of  his  honor,  Judge 
Watts,  was  therefore  without  warrant  or  au- 
thority of  law.  (4)  Because  the  Southern 
Railway  Company  bad  an  adequate  remedy 
at  law  against  the  consequences  of  the  al- 
leged conflicting  claims  to  the  property  In 

'dispute.  (5)  Because  the  defendant  Soutb- 
em Railway  Company  was  not  ignorant  of ' 
the  rights  of  the  claimants  to  this  property. 
(6)  Because  the  defendant  Southern  Railway 
Company  did  not  use  due  diligence  In  mak- 
ing this  application.  It  appearing  that  It 
waited  until  after  Issue  joined,  and  just  a 
short  time  before  the  case  was  dllled  for 
hearing  uptm  Its  merits.'* 
Jos.  A.  McGnllongb,  for  app^iants.   J.  8. 

I  Cothran,  tor  respondmts. 

McIVEB,  0. 7.  The  plaintiffs  brought  this 
action  to  recover  the  possession  of  SO  bales 
of  cotton  in  the  poraesslon  of  the  Southern 
Railway  Company,  and  damages  for  the  de- 
tention thereof,  to  which  the  defCTdant 
James  F.  Burglss  was  made  a  party,  as 
claiming  some  Interest  In  the  said  cotton. 
Omitting  the  allegations  of  the  partnership 
character  of  the  plaintiffs,  and  the  corpcwate 
character  of  the  defendant  company,  the  al- 
legations of  tbe  complaint  may  be  stated  sub- 
stantially as  follows:  (3)  That  the  plaintiffs 
were  the  owners  of,  aud  entitled  to  the  Im- 
mediate possession  of,  the  said  10  bales  of 
cottw.  (a)  That  plaintiffs,  previous  to  the 
time  stated,  agreed  with  tbe  defendant  Bur- 
glss to  pay  toe  what  cotton  his  agent  pmv 
chased  In  the  town  of  Hwea  Path,  and  that 
he,  Burglss,  would  pay  the  plaintiffs  tbe 
amount  admnced.  with  express  cbai^res,  and 
a  quartOT  of  1  per  cent  on  the  money  ad- 
vanced. Plaintiffs  were  to  draw  on  the  said 
Burglss,  with  blU  of  lading  attached,  for  the 
amount  advanced,  with  the  expenses  afore- 
said. Burglss  ai^^ed  to  hcmor  said  drafts, 
and  upon  payment  thereof  he  would  be  enti- 
tled to  the  possession  of  the  bill  of  lading 
and  the  cotton,  and  not  otherwise,  (b)  That, 
hi  pursuance  at  said  arrangement,  plaintiffs, 
on  or  about  the  8th  day  of  February.  1S91, 
furnished  to  the  agoit  of  said  Burglss  the 
money  necessary  to  pay  for  said  cotton, 
which  waa  delivered  to  the  predecessor  of 
the  defendant  company  at  Honea  Path,  for 
shipment  to  Gieenvllle,  where  It  was  carried, 
and  Is  now  there  In  the  possession  of  defend- 
ant company;  the  bin  of  lading  for  said  cot- 
ton having  be^  made  out  In  the  name  of  said 
Burgiss.  at  his  special  request  (c)  That 
plaintiffs,  on  the  Bth  of  February,  ISM.  drew 
on  said  Burgiss  for  the  amount  advanced  hy 
them,  and  the  expoases  aforesaid,  with  tbe 
bill  of  lading  attached,  which  draft  was  duly 
protested  for  nonpayment,  and  returned  to 
plaintiffs,  together  with  the  bill  of  lading, 
which  are  now  In  the  possession  of  plain- 
tiffs, (d)  Since  that  time  plaintiffs  have  de- 
manded of  BurglsB  that  be  Indorse  the  bill 
of  lading,  which  he  refused  to  do;  and  have 
offered  to  turn  over  to  said  Bursas  tbe  bill 
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of  latUns  If  be  would  pay  to  tbem  tbe  amonnt 
abore  apedfied,  which  he  has  Ukewifle  refnO' 
ed  to  da  PlainttfEa  mre  alao  iDformed  and 
b^eve  that  aald  Bnrglaa  hu  forUdden  the 
d^Teiy  of  aald  cotton  by  defendant  company 
to  the  plaJntlffa,  ''dalmlng  now  afnne  inteiv 
flat  therein,"  which  dalm  plalntlfCB  allege  la 
nafonnded;  and  aald  Bnrglaa  baa  alao  notl- 
Oed  defendant  ccmipany  that  If  tbey  deliver 
aald  cotton  to  plalntUFa,  without  hia  Indora^ 
mfflit  on  the  UU  of  lading,  he  will  hcdd  said 
company  reapondble  ther^or.  That  on 
said  4tti  day  of  July,  1SM>  and  prevlona  there* 
to»  ''lOalntUEa,  having  put  the  defmdant 
Southern  Ballway  GtMupany  In  poaseaslon  of 
an  the  fiicta  her^  stated,  demanded  of  said 
defendant  the  poBseaBUm  of  said  10  boles  of 
cotton,  praiaitlng  ther^or  the  original  blU 
of  la^ng.  and  making  than  a  tender  of  all 
cbargea  tfif.  transportation,  and  other  ex- 
penses Incurred  oa  account  of  aald  cotton, 
but  tbey  refused  and  atill  refuse  to  deliver 
the  same  to  the  plaintiffs.'*  Whetefbre  Judg- 
ment was  dmianded:  (1)  That  defendant 
BurglBB  be  required  to  indorse  the  bill  of  lad- 
ing, and  do  such  other  acts  aa  may  be  neces- 
sary to  enable  plalntlffa  to  get  possesion  of 
the  said  cotton.  (2>  For  the  possession  at 
said  cotton  and  damages  fbr  the  detrition. 
iSi  For  costs,  and  toe  such  other  relief  aa  to 
the  court  may  seem  proper. 

The  Southern  Railway  Company,  by  its  an- 
swer, admits  the  allegatlona  contained  In 
paragrapha  1,  2,  and  4  <tf  the  complaint;  de- 
nies the  allegatlong  that  plaintiffs  have  sus- 
tained any  damage  by  reascm  of  any  unlaw- 
fql  acta  of  this  defendant;  and,  as  to  the  al- 
l^tlons  contained  in  the  third  paragraph  of 
the  complaint,  this  defendant  saya  that  it 
has  not  knowledge  or  Information  suffldent 
to  form  a  belief  aa  to  the  truth  of  such  alle- 
gatlona,  and  demancte  strict  proof  of  the 
sam^  "except  that  It  admits  to  be  true  the 
Btat«nwts  contained  In  the  last  13  lines  of 
SDbdlvlBktti  B,  and  the  last  8  Ilnea  of  snbdl- 
rWon  D,  with  the  exccptlcm  of  the  state- 
men^  'Which  claim  plaintiffs  allege  Is  entire- 
ly unfounded.* "  Tbese  admlssloni^  we  sup- 
pose, relate  to  the  sblpment  of  the  cotton  at 
Honea  Path,  the  maldng  out  the  bill  of  lading 
In  the  name  of  Burgiss,  the  transportation  of 
the  cotton  to  Greenville,  where  It  now  ia  in 
the  depot  of  defuidant  company,  and  the  fhct 
that  said  Burgiss  had  forbid  the  delivery  of 
the  cotton  to  plalntlffa  without  his  indorse- 
ment of  the  bill  of  lading.  We  must,  how- 
era-,  take  occasion  to  Bay  that  this  mode  of 
pleading  la  very  objectionable,  as  the  refer- 
i^ace  to  certain  lln^s  of  a  given  paragraph 
in  a  complaint  most  probably  relates  to  the 
Itnea  of  the  manuscript  copy,  which  do  not 
(wrespond  with  the  printed  copy  which  alone 
is  before  na.  But  as  these  admlBsions  In  the 
answer,  under  the  view  which  we  take  of  the 
case,  are  not  material,  we  only  refw  to  this 
obJectl<mable  mode  of  pleading  for  the  pur^ 
pose  of  preventing  any  repetition  of  It 

By  way  of  defense  this  defendant  makes 


the  following  allegations,  subetantlally:  (1) 
That  the  cotton  waa  d^  wed  to  the  agent  of 
Its  predecessor,  at  Hcmea  Path,  for  ahlp- 
ment  "consigned  to  James  F.  Burgiss,  order 
notify  Pdham  Mills,  Greenville,  S.  0.,  and  Is- 
sued therefor  a  regular  bill  of  lading,  which 
la  now,  as  plaintiffs  aH^e,  in  their  posses- 
sion." (2)  Tba.t  said  cottim  Is  now  sttned  In 
defendant'a  d^ot  at  Greenville,  S.  O.  (3) 
'rrbat  thla  defendant  has  been  notified  by 
both  the  plaintiffs  and  the  defendant  J.  F. 
Bnrglaa  not  to  ddlver  said  cotton  to  the  otho; 
of  aald  parties;  that  It  has  no  means  of  deta> 
mining  the  conflicting  Interests  at  said  par^ 
ties,  and  snbmlto  to  the  court  that  it  should 
not  be  cfMoapelled  so  to  do;  that  It  has  bad 
no  Interest  In  the  cotton  whatever,  except 
the  lien  fw  freight  that  was  due  thereon,  and 
said  lien  had  been  discharged  by  the  plain* 
tiffs'  tender  of  freight  and  charges  aa  alleged; 
and  denies  that  it  withhtdda  possessitai  of 
said  cotton  from  either  of  said  partlea  for 
any  other  reason  than  that  It  should  not,  at 
its  peril,  be  the  ftlrbiter  of  thdr  disputes." 
{4)  '"That  said  defoidant  la  ready,  at  any 
time,  to  deliver  said  cotton  to  whomaoever  of 
said  parties  the  court  shall  determine  Is  en- 
titled thereto."  (6)  "That  defendant  snbmlts 
to  the  court  tbat  neither  of  aald  parties,  aa 
the  papers  stand,  la  entitled  to  the  possession 
of  said  cotton,  and  that  It  should  not  be 
mulcted  In  costs  or  damages  when  this  stato 
of  affairs  has  arisen,  not  from  any  fitiilt  of 
this  defendant,  but  from  the  mistake  or  neg- 
ligence of  the  plalntUCs,  or  of  the  defendant 
J.  F.  Bnreiss." 

The  defendant  Burgles  also  answered,  rais- 
ing certain  Issues  with  the  plaintiffs,  which, 
not  being  pertinent  to  the  appeal,  need  not  be 
stated. 

At  the  first  term  of  the  court  after  thla  ac- 
tion was  commenced,  a  motion  was  made  by 
the  Southern  Railway  Company,  before  his 
honor.  Judge  Watta,  after  due  notice,  based 
npcm  certain  affidavits  annexed,  for  an  wder 
of  intorleadmr  requiring  the  plalntiffa  and 
d«Cendant  Bnrgiss  to  litigate  between  them- 
selves ^e  right  to  the  possession  of  the  prop- 
erty In  dispute,  and  discharging,  the  defoid- 
ant  company  from  all  liability  to  dtho-  par- 
ty on  Its  delivering  the  propoiy  or  Its  value 
to  snch  person  as  the  court  may  direct.  One 
of  these  affldavlte  was  made  by  the  resident 
agent  of  defmdant  company  at  Greenville,  In 
which,  afta  stating  the  facta  set  up  In  that 
defendant'a  answer,  which  need  not  be  re- 
peated here,  he  ei^ressly  denies  all  collusion 
between  the  defendant  pompany  and  either  of 
the  otbex  parties. .  There  was  another  affi- 
davit of  one  of  the  attorneys  for  defendant 
company  that  he  had  offered  to  deliver  the 
cottm  to  plaintiffs  upon  their  executing  a 
bond  indemnifying  defendant  company 
against  the  clalma  of  defendant  Burgiss, 
whicb  offer  was  declined.  It  was  admitted 
at  the  hearing  of  the  motion  that  the  attorney 
for  plaintiffs  had  exhibited  to  the  attorney 
for  defendant  company  a  paper  purporting  to 
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be  a  notice  of  i»rot«rt  (of  tbe  draft,  we  pre- 
fiimie)  ooDtalnlng  these  words:  "Party  paid 
mine  for  cotttm  than  he  was  anthorteed  to 
da"  After  bearlnv  these  papers  and  tLtga- 
ment  of  connsel  bis  honor  stanted  the  M- 
lowing  order:  "It  Is  ordered  that  said  mo- 
tion be  granted.  Further  ordered  that  .the 
ptaintlflfs  and  the  defendant  J.  F.  Bnrglss  liti- 
gate between  themselTee  tiie  right  to  the  pbs- 
sessitMi  of  the  property  claimed  In  the  com- 
plaint, and  that  the  detendant  Southern  Rail- 
way Company  be  discharged  from  liability 
to  eltber  of  said  parties  upon  lbs  dellveiT  [of 
the  property]  described  In  the  complaint, 
or  its  valne,  to  P.  D.  Ollreath.  sheriff,  who  is 
hereby  appointed  receiver  of  the  same,  to 
hold  antU  this  salt  Is  determined."  Prom 
this  order  plalntlfb  appeal,  npon  six  gronnds, 
set  out  In  the  record,  which  will  not  be  re- 
peated here,  bnt  which  should  be  Incorpo- 
rated in  the  report  of  this  oise. 

The  first  and  third  gronnds  may  be  con- 
aid«Kd  togetb«,  as  they  both  inrolTO  the 
pcrint  tJuit  there  was  error  in  granting  the  w- 
der  of  Interpleader,  because  not  authorized 
by  the  prorlelons  of  section  143  of  the  Code. 
The  second  paragmph  of  that  section— which 
Is  tbe  only  part  of  It  that  relates  to  the  sub- 
ject ct  Interpleader^-^nads  as  folio wa:  "A 
defendant  against  whom  an  action  Is  pend- 
ing npon  a  contract,  or  for  specific  real  w 
powmal  property,  may  at  any  time  before 
answer,  upon  affldarlt  that  a  person  not  a 
party  to  the  action,  and  without  collusion  by 
him,  makes  against  a  deniand  for  the  same 
debt  or  property  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  tbe 
court  for  an  order  to  substitute  such  person 
in  bis  place  and  discharge  him  from  liabili- 
ty to  either  party  on  his  depositing  In  court 
the  amount  of  the  debt  or  dellvertug  the 
property,  or  Its  value,  to  sncb  person  as 
tbe  conrt  may  direct;  and  tbe  court  t^iay  In 
Its  discretion  make  the  order."  It  is  very 
obvious,  from  tbe  terms  of  that  section, 
that  It  applies  only  to  a  case  where  the  oth- 
er claimant  Is  "not  a  party  to  tbe  acUou," 
and  cannot  be  applied  to  a  case  like  tbe 
present,  where  both  claimants  are  already 
parties  to  the  action.  It  is  very  manifcat 
that  If  It  should  be  beld  that  a  defencLant 
could  imly  avail  himself  of  tbe  remedy  by  In- 
terpleader in  the  mode  prescribed  by  tbls 
section  it  would  be  In  the  power  of  a  plain- 
tiff to  deprive  the  defendant  of  such  remedy 
by  making  the  rival  claimant  a  party  to  the 
action,  as  was  done  in  the  presfflit  case. 
This,  surely,  cannot  be  permitted,  for,  as  is 
said  In  3  Pom.  Eq.  Jur.  1  1320,  In  qpeaklng 
of  these  spedal  statutory  provisions:  "It  Is 
universally  htid  that  these  statutes  do  not 
at  all  limit  nor  attect  the  equitable  Juilsdlc* 
tlon  by  suit:  they  merely  furnish  another 
special,  cumulative,  and  concurrmt  remedy. 
The  ordinary  style  of  these  statutes  does  not 
alter  the  settled  doctrines  ccmcemlng  intei^ 
pleader.  The  statutory  remedy  Is  a  mere 
substitute  for  the  equitable  rraiedy  by  sult^ 


la  the  kinds  of  actions  to  which  ft  applies, 
and  Is  governed  by  tbe  same  rules."  Now, 
inior  to  tbe  aboUtton  of  tbe  court  of  equity, 
and  tbe  estaUlBbment  of  the  reformed  pro- 
cedure by  tbe  Ood^  a  defmdant  who  was 
■ued  In  a  case  like  the  present,  if  he  desired 
to  avail  himstif  of  the  remedy  by  Interplead- 
er, would  have  been  compelled  to  file  a  bin 
€t  Interpleader  against  both  of  the  rtval 
claimants,  making  tbe  necessary  allegations, 
and  with  proper  prayer  for  nUet;  bat,  since 
the  change  in  the  procedure  wrougtat  tbe 
Code,  a  separate  action  is  not  imly  unneces- 
sary, bnt  Improper,  aa  the  same  result  mi^ 
be  obtained  by  answw.  For  examine,  un- 
der the  fmmer  system  <tf  pleading.  If  an  ac- 
tion tO' recover  possession  of  real  estate  was 
brought  against  a  person  in  possession  who 
desired  to  protect  himsdf  1^  some  eqidtable 
defense,  he  would  have  been  cAhipeiled  to 
file  bis  blU  In  equity  to  enjoin  tbe  action  at 
law  until  bte  equitable  rights  could  be  deter- 
mined by  the  court  of  equity.  Now,  bow- 
evw,  under  tbe  reformed  iffocedure;  such  a 
course  is  not  necessary,  as  it  is  w^  set- 
tied  that  a  person  may  set  up  equitable  as 
wen  as  legal  defenses  by  his  answer.  Here 
the  defendant  company  has,  by  its  answer, 
claimed  the  remedy  by  Interplead^',  Just  as 
it  would  formerly  have  done  by  a  bUl  In 
equity;  and  the  only  questl<m  is  whether  It 
has  shown  Itself  entitled  to  such  ronedy.  It 
senns  to  us  that  the  pleadings,  togetb^  with 
tbe  affidavits,  npon  which  the  motion  was 
based,  cl«irly  make  ont  a  case  for  interplrad- 
er.  Indeed,  tbe  allegations  In  tbe  complaint 
itself  show  that  the  defendant  company 
rlgbtfuUy  acquired  tbe  possession  of  the 
property  In  dispute,  which  it  retains  only 
because  13iere  are  rival  claimants  to  said 
property.  The  Mil  of  lading,  which  Is  at 
least  prima  facie  evidence  of  the  right  to 
recdve  the  property,  was  made  out  In  the 
name  of  one  of  the  claimants,  and  it  is  now 
in  the  possession  at  the  oth»  clalmiints, 
without  tndwsement.  and  one  of  the  prayers 
of  the  complaint  la  tbat  the  person  (the  de- 
fendant Bur^ss)  In  whose  name  the  bill  of 
lading  was  made  out  may  "be  required  to 
Indorse  the  blU  of  lading  for  said  cotton,  and 
do  such  otbw  acts  as  may  be  necessary  to 
enable  plainUffa  to  get  possession  of  s^d  cot- 
ton." If  then  ever  was  a  case  for  Inter- 
pleader dearly'  made  out.  It  seems  to  us  this 
Is  one.  The  undisputed  fticts  are  Uiat  tbe 
defendant  company  Is  in  possession,  right- 
fully acquired,  of  certain  property  to  which 
it  makes  no  claim  whatever,  and  on  the  eun- 
trary  avers  Its  readiness  to  deliver  the  prop- 
erty to  tbe  rightful  owner,  as  to  which  the 
defendant  company  is  in  honest  doubt,  ow- 
ing to  tbe  antagonistic  claims  of  its  cocl»- 
fendant  and  the  plalntlfTs,  which  It  has  no 
means  of  determining;  and  tbat  defoidant 
Is  not  acting  In  coUusi(m  with  either  of  said 
dalmants. 

We  will  next  consider  exceptions  2  and  5. 
which  both  make  the  point  that,  a«  the  de- 
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/endant  company  "had  fall  knowledge  of  all 
tbe  facts  alleged  by  plaintiffs  before  actkm 
broagbt,"  the  defendant  company  bad  no 
right  to  the  remedy  by  Interpleader.  In  the 
first  place,  we  do  not  think  that  It  appears 
from  the  pleadings  (and  there  la  no  eridence 
upon  the  subject)  that  the  defendant  had 
"full  knowledge  of  all  the  facts  alleged  by 
the  idalntlfls  before  action  brongbt,"  for 
there  Is  no  admlasltxi  of  the  facts  alleged  as 
to  the  terms  of  the  arrangement  between  the 
plaintiffs  and  Bnrglss  for  the  purchase  of  the 
cotton  which  mlffat  tbrow  light  upon  the 
relative  rights  of  those  parties.'  But  even 
If  defendant  company  had  been  Informed  by 
plaintiffs  of  all  these  facts,  and  was  at  the 
same  time  Informed  that  these  facta  were 
disputed  by  Burglss.  as  the  pleadings  show, 
what  means  had  the  defendant  company  cf 
determining  such  dispute?  That  presents 
Just  snch  a  case  aa  caUs  for  the  remedy  of 
Interpleader.  The  second  branch  of  excep- 
tion 2  is  based  upon  the  assumption,  un- 
founded, as  we  think,  that  defendant  com- 
pany, in  its  answer,  dented  the  title  of  che 
plaintiffs  as  well  as  tlieir  right  to  the  pos- 
session of  the  propety  In  dispute.  The  only 
foundation  which  is  claimed  for  this  as- 
sumption Is  the  following  language  in  the 
fifth  aubdiviaion  of  paragraph  4  of  the  an- 
swer: "The  defendant  submits  to  the  court 
that  neither  of  said  parties,  as  the  parties 
stand,  Is  entitled  to  the  possession  of  said 
cotton."  In  view  of  the  patent  fact  that  this 
defendant,  in  Its  answer,  expressly  disavow- 
ed any  claim  to  said  cotton,  and  averred  its 
readiness  to  deliver  the  same  to  its  rightful 
own^,  It  seems  to  us  that  the  language  Just 
quoted  cannot  properly  be  construed  as  a  de- 
nial of  the  claim  of  the  plaintiffs.  At  most, 
it  was  only  an  avermrat  of  what  the  plain- 
tiffs in  their  complaint  Impliedly  admit, — 
that  neither  of  the  parties,  as  the  papers 
stand,  la  entitled  to  the  possession  of  the 
cotton, — which  manifestly  means  no  more 
than  this,  that  as  the  bill  ot  lading  was  made 
out  in  the  name  of  one  of  the  claimants,  und 
the  same  was  in  the  poBsesslon  of  the  other 
without  indorsement,  neither  of  the  i>artleH, 
as  the  papers  stand,  was  entitled  to  demand 
possession,  and  that  such  language  caunot 
properly  be  construed  as  a  denial  of  the 
rights  of  either.  Exc^tlona  2  and  0  ore 
overruled. 

Exception  4  makes  the  point  that  the  de- 
fendant company  had  an  adequate  remedy  at 
law  against  the  consequences  of  the  'illeged 
conflicting  claims  to  the  property  in  dispute. 
What  that  remedy  is  we  are  at  a  loss  to 
conceive;  and  none  has  been  suggested 
which  -seems  to  us  adequate  and  proper. 
This  exception  la  overruled. 

It  only  remains  to  consider  the  sixth  ex- 
ception, which  makes  the  point  that  defend- 
ant, having  failed  to  use  due  diligence  In 
making  the  application  for  the  order  of  In- 
terpleader, has  forfeited  Its  right  to  such 
remedy.   We  do  not  see  any  evidence  of  a 


want  of  diligence  on  the  part  of  the  de- 
fendant company.  The  application  was 
made  at  the  first  term  after  the  actl<m  was 
commenced,  and  we  do  not  see  bow  It  could 
have  been  made  sooner.  Tbls  exception 
must  also  be  overruled. 

The  Judgment  of  this  court  is  that  the  or* 
der  appealed  trom  be  affirmed. 


(44  S.  C.  470) 

STATE]  ex        GIBBBS  t.  MORBISON, 
Sh^. 

(Supreme  Court  of  Sooth  Carolina.    Sept.  3, 
1886. 

Tax  Sau  — Rktusal  of  Bhiriff  to  Pot  Fob* 

CHASKB  IS  POB8B88ION. 

L  A  shoifl  Is  not  excused  from  putting  the 
purcnaaer  at  a  tax  sale  in  posseseioo,  as  required 
by  Act  1887  (19  Sl  862)  and  amendments,  mere- 
ly because  the  deed  to  the  pnrchaser,  which  de- , 
scribes  the  land  bv  metes  and  bounds,  erroneoos- 
I7  states  the  parish  In  which  it  is  situate,  and  the 
Aumber  of  acres  in  it. 

2.  Nor  Is  refusal  to  pat  the  purchaser  in 
possession  excused  by  the  fact  that,  owing  to  the 
irregularities  in  the  description  of  toe  land  in  tbe 
sale^  the  sheriff  readvertised  it,  and,  when  offer- 
ed for  sale  under  such  readvertlBement,  a  person 
offered  to  pay  any  claim  of  the  state  against  the 
land,  at  least  where  the  person  was  one  who  in- 
truded himeelf  into  possesion  without  title,  aft- 
er the  tax  had  been  put  on  the  land  under  the 
abandoned  lands  act  of  1889  (20  St  847). 

8.  Kven  If  the  nrorision  in  tbe  tax  law  al- 
lowing the  owner  of  land,  possession  of  whidi 
has  been  acquired  under  a  tax,  two  years  in 
which  to  sue  for  recovery  thereof,  be  construed 
to  be  two  years  from  the  time  of  the  sale,  ratbw 
than  two  years  from  the  time  possession  Is  giv- 
en the  purcbaser,  the  sheriff  will  be  compelled 
to  put  the  purchaser  in  possession,  though  action 
therefor  is  Iwwight  more  than  two  years  after 
sale,  the  purchase'  having  promptly  proceeded 
bj  rule  on  the  sheriff  to  require  bim  to  give  pos- 
session, and  the  two  years  having  expir^  before 
judgment  declaring  that  not  tbe  proper  remedy, 
and  the  purchaser  having  stipulated  that,  if  put 
in  possession,  he  will  waive  all  benefits  of  the 
two-years  limitation. 

Appeal  from  common  pleas  circuit  court 
of  Berkeley  coimty;  Norton,  Judge. 

Application  of  J.  Q.  Glbbes  for  mandamus 
to  J.  B.  Morrison,  as  sheriff  of  Berkeley 
county.  Application  denied,  and  relator  ap- 
peals. Reversed. 

The  decree  refusing  the  application  was  as 
follows:  "On  the  10th  of  November,  1891, 
respondent,  as  sheriff  as  aforesaid,  made  his 
deed  to  James  G.  Glbbes  for  a  tract  of  land 
described  as  400  acres,  more  or  less,  on  St. 
James  Goose  Creek,  in  said  county,  bounded 
north  by  lands  of  Philip  Porcher  or  F.  L. 
Connor,  south  by  William  Horlbeck  and 
Hannah  Clark,  east  by  Adam  Cross,  west 
by  Bmily  WInningham,  assessed  for  taxation 
for  the  fiscal  year  1889,  under  'An  act  In  re- 
lation to  forfeited  lands,  delinquent  lands 
and  collection  of  taxes'  (Act  1887;  19  St  862) 
and  acts  amendatory  thereof,  which  deed 
was  duly  recorded  20th  November,  1891. 
One  WInningham,  claiming  to  be  the  owner 
and  In  possession  of  the  land  now  claimed 
by  the  relator  to  have  been  sold  and  cod- 
veyed  to  him,  refused  to  give  up  the  poaBes^ 
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Blon  to  rdator,  and  therenpon  the  relator 
called  upon  respondent,  as  aherUC,  to  put 
talm  In  posaeaalon,  but  respondent  refused  to 
do  BO.  On  tbe  10th  October,  1892,  relator 
procured  from  Judge  Fraser  a  rule  to  Bhow 
cause  why  he  should  not  be  so  put  in  posses- 
sion of  the  land  described  In  said  deed.  On 
the  13th  of  DecMober,  1S92,  Judge  Fraser, 
without  deciding  relator's  rights,  dlPcharged 
the  rule,  on  tfab  ground  that  it  was  not  the 
proper  remedy,  and  without  prejudice  to 
any  other  proceeding  relator  might  Institute. 
This  Judgment  Was  on  appeal  affirmed  by 
the  supreme  court  on  the  26th  June,  1893. 
17  B.  E.  803.  On  the  31st  January,  1893, 
relator  procured  from  Judge  Aldrich  the  al- 
ternative writ  of  mandamus  now  under  con- 
sideration. Respondent  made  return  thereto 
on  the  15th  of  February,  1893,  that  the  at- 
torney general  had  advised  relates  that  re- 
spondent ought  under  a  new  execution,  prop- 
erly describing  the  land,  to  take  possessi<m 
of,  advertise,  sell,  make  deed  to,  and  put  the 
purchaser  In  possession  of  It;  that,  acting 
under  this  advice,  respondent  readvertlsed 
the  pr(^)erty,  inserting  'St  Johns  Berkeley 
Palish'  tor  the  'Goose  Greek  Parish*;  that, 
upon  the  day  appointed  for  tbe  resale,  coun- 
sel for  one  Wlnnlngham  appeared,  exhibited 
plat  covering  the  land  as  now  advertised, 
and  offered  to  pay  any  claim  that  the  state 
might  have  against  It  Thereupon  the  sale 
was  stopped.  Respondent  further  says  that 
he  never  levied  on  the  land  claimed  by 
Winnlngham,  and  that  Wlnnlngham  now 
occupies  and  has  color  of  title  to  It;  that  re- 
spondent  Is  In  serious  doubt  whether  the 
land  In  dilute  Is  the  one  sold  as  unknown 
in  St  James  Goose  Greek,  or  another  sepa- 
rate and  distinct  tract  In  St  Johns  Berke- 
ley. On  the  11th  Novemljer,  1893,  relator  re- 
plied that  he  acted  without  legal  advice 
when  be  applied  to  the  attorney  general,  but 
has  since  been  advised  that  the  Irregular- 
ities In  description,  If  any,  are  not  sufficient 
to  vitiate  his  title,  but  denies  that  there  are 
any;  alleges  that  the  land  sold  to  him  and 
that  claimed  by  Wlnnlngham  are  one  and 
the  same;  denies  that' the  sale  was  stopped 
as  alleged  In  the  return,  and  that  respondent 
made  no  levy  on  the  land  claimed  by  Wlnn- 
lngham; sets  up  the  deed  to  himself  from 
respondent  as  an  estoppeL  Respondent  la 
estopped  by  his  deed  from  denying  that  he 
levied  on  the  land  described  and  conveyed 
therein,  but  such  estoppel  does  not  establish 
that  the  tract  claimed  by  Winningham  is 
the  one  so  levied  on.  That  Is  an  issue  of  fact, 
which  it  would  be  proper  to  submit  to  a 
referee  or  to  a  Jury  if  the  rights  of  relator 
and  respondent  alone  were  Involved.  It  ap- 
pears In  the  pleadings  that  the  rights  of  one 
Wlnnlngham  are  also  Involved;  that  he  is 
In  possession  of  and  claims  title  to  the  tract 
of  land  claimed  by  relator  under  his  sheriff's 
tax  title.  If  the  peremptory  writ  should  is- 
me,  and  he  be  ejected  thereunder,  he  would 
ba  barred  by  tbe  limitation  fixed  in  the  act 


from  Instituting  any  action  to  recover  the 
land,  more  than  two  years  having  now 
elapsed  since  the  sale  was  made  under 
which  relator  claims.  Wlnningham's  title 
may  be  good  or  it  may  be  bad.  I  do  not 
pass  on  that.  But  he  has  not  been  made  a 
party  to  any  suit,  and  appears  to  have  bad 
no  iM>tlce  of  the  tax  sale  under  which  re- 
lator chifms  before  it  was  made,  unless  he 
saw  the  advertisement,  which  was  so  de- 
fective In  description  that  relator  was  him- 
self at  first  led  to  believe  that  the  land 
held  by  Wlnnlngham  was  not  identified  by 
It  If  relator  had  promptly  sought  this  r«n- 
edy,  and  diligently  pursued  It,  he  might 
have  obtained  possession  under  It  but  as  be 
has  delayed  until  Winnlngham  will  be  de- 
prived of  the  right  to  try  titles  as  contem- 
plated by  the  act  under  which  he  claims.  It 
Is  ordered  that  the  pwemptory  writ  be  re- 
fused, and  the  proceeding  herein  dismissed. " 

McCradya  ft  Baoot,  for  appeUanb  B.  J. 
DenaUt.  for  respondent 

McIVBR,  C  J.  On  the  10th  of  November, 
1891,  the  respondent,  as  shertCT.  having 
levied  upon  a  certain  tract  of  land  in  tbe 
county  of  Berkeley  for  unpaid  taxes  as- 
sessed thereon  for  the  year  1889,  sold  the 
same  to  the  relator,  who,  having  compiled 
with  the  terms  of  sale,  received  a  deed,  a 
copy  of  which  Is  set  out  in  the  case.  Rela- 
tor then  applied  to  the  respond^t  to  pnt 
htm  in  possession  of  the  said  land,  who  re- 
fused to  do  so;  and  thereupon  this  proceed- 
ing for  a  mandamus  was  ctnnmenced  to 
compel  the  respoactmt  to  pnt  him  In  posses- 
sion of  the  land,  and  the  same  was  heard 
by  his  honor,  Judge  Norton,  who  rendered 
the  decree  set  forth  In  the  case,  refusing 
the  application  for  mandamus,  and  dismiss- 
ing the  petition.  From  this  Judgment  re- 
lator appeals,  upon  the  several  grounds  set 
out  in  the  record. 

The  respondent  la  his  return,  bases  bis  re- 
fusal to  put  the  relator,  who  was  the  pur- 
chaser at  the  tax  sale,  in  posse^on,  as  he 
Is  expressly  required  to  do  by  the  act  of  1887 
(19  St  862)  and  tbe  amendments  thereto, 
upon  the  ground  that  Inasmuch  as  the  land 
levied  on  for  the  unpaid  taxes  was  described 
as  lying  In  St  James  Goose  Creek  parish,  in- 
stead ot  St  Johns  Berkeley  parish,  and  that  it 
was  described  as  contaliUng  400  acres  Instead 
of  480  acres,  which  was  claimed  to  be  the 
area  of  the  tract  of  which  relator  claimed 
possession,  he  doubted  his  right  to  comply 
with  the  demand  of  relator.  But  the  land 
was  also  described  by  metes  and  bounds,  and 
there  certainly  could  not  have  been  much 
doubt  of  its  Identity;  for  as  appears  from  the 
record  of  a  former  proceeding  In  this  very 
matter,  referred  to  by  Judge  Norton,  and  set 
out  In  the  cose,  the  respondent  admitted  that 
It  was  the  same  land,  and  such  admission  Is 
formally  repeated  on  the  record  In  tbe  present 
case.   The  further  fact,  stated  in  respond- 
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ent'a  return,  that,  owing  to  the  Irregnlaritlea 
in  the  description  of  the  land,  he  readvertlaed 
the  land  as  lying  In  St  Johns  Berkeley  par- 
iah, and,  when  It  was  odered  for  sale  under 
such  readTertlsement,  counsel  for  one  Wln- 
ningham  appeared,  "and  exhibited  plat  con- 
cerning the  said  described  land  In  St  Johns 
Berkley  parish,  and  offered  to  pay  any  claim 
that  the  state  might  have  against  the  said 
land,"  cannot  affect  the  qoestlon.  It  was  the 
plain  statutory  duty  of  the  respondent  to 
put  the  relator  In  possession  of  the  land  which 
he  had  previously  sold  and  conreyed  to  the 
relator,  by  the  terms  of  which  conreyance  he 
was  estopped  from  denying  that  he  had  made 
a  levy  upon  the  land,  and  which  the  statute 
expressly  declared  should  "be  held  and  taken 
as  prima  fade  evidence  of  a  good  title  In  the 
holder,  and  that  all  proceedings  have  been 
regular,  and  all  requirements  of  the  law  have 
been  duly  and  fully  compiled  with."  If,  when 
the  land  was  first  exposed  for  sale,  Wlnnlng- 
bam,  or  any  one  else,  had  complied  with  the 
IffOTiBlons  of  section  3  of  the  act  of  1887,  as 
amended  by  the  act  of  1^  (20  St.  51,  52), 
bis  rights  could  have  been  protected  (If  he 
hadany),and  the  sale  prevented;  butafterthe 
sale  was  made,  and  the  land  conveyed  to  the 
relator.  It  was  the  sherlfTs  duty  to  put  the  pur- 
chaser in  possessim;  and  It  was  neither  bis 
right  nor  duty  to  Inquire  into  any  supposed 
Irregularities  in  the  proceedings  previous  to 
the  sal^  or  any  supposed  defects  In  the  de- 
scription of  the  premises,  which  seem  to  have 
been  more  apparent  than  real,  for  certainly 
neither  the  fact  that  the  land  was  mention- 
ed as  situate  In  St  James  Goose  Creek  parish, 
wh^  in  fact  it  lay  in  8t  Johns  Berkeley 
parish,  nor  the  fact  that  there  may  have  been 
an  error  In  the  number  of  acies,  could  invali- 
date the  sale  or  the  relator's  rights  thereun- 
der. See  Hend««(m  v.  Jones,  2  Brev.  402, 
as  to  the  aror  in  the  name  of  the  parish. 
And  surely  no  authority  is  needed  to  show 
that  a  mistake  (if,  Indeed,  there  was  one)  as 
to  the  nimiher  of  acres  was  of  no  consequence. 
It  will  be  observed  that  In  the  return  of  re- 
spondent it  was  not  stated  that  WInningham 
had  or  even  claimed  title  to  the  land  in  ques- 
tion, but  simply  that  his  counsel  exhibited  a 
plat  covering  the  land,  and  offered  to  pay  any 
claim  that  the  state  might  have  against  the 
said  land.  This  court,  therefore,  on  the  pre- 
vious hearing  of  this  appeal,  deeming  it  nec- 
essary that  It  should  have  further  Information 
as  to  the  facts,  especially  as  to  the  possession 
of  the  land,  remanded  the  case  to  the  circuit 
court  for  the  purpose  of  determining  two  is- 
sues  of  tact:  (1)  Whether  any  one,  and,  if 
so,  who,  was  in  possession  of  the  land  In 
question  at  the  time  the  same  was  first  levied 
on  by  the  sheriff.  ^)  Whether  any  one.  and, 
If  so,  who,  was  in  possession  of  the  said  land 
at  the  time  the  seme  was  sold  and  bid  off 
by  the  relator.  Accordingly,  these  issues 
wer^  by  a  consent  order,  referred  to  a  ref- 
eree for  determination;  and  his  report  hav- 
ing been  confirmed  by  the  circuit  court,  and 


duly  certified  to  this  court,  Is  now  before  os, 
as  a  part  of  the  record  in  the  case.  By  thai 
report-  It  appears  that  the  referee  found  "that 
one  James  R.  Winnlngbajn  has  been  in  pos- 
session of  the  land  In  question  from  some 
time  la  1800  up  to  the  present  time,  withhi 
which  period  tht;  said  land  was  first  levied  on 
by  the  sheriff,  and  was  sold  and  bid  off  by 
the  relator."  But  the  referee  goes  on  to  find, 
from  the  testimony,  tbe  nature  and  character 
of  such  po^esslon,  as  follows:  "About  1S90 
the  s^d  WInningham  applied  to  J.  0.  Beatty, 
a  civil  engineer  and  surveyor,  of  mote  than 
f<Hty  years*  experi«ice^  to  survey  and  make 
a  plat  of  the  land  for  him  [WInningham], 
which  he  [Beatty]  did  In  1890.  At  the  time 
of  this  survey  no  one  was  in  poseeeslon  of  the 
land.  For  ten  years  or  more  preceding,  It 
had  been  neither  on  the  tax  duplicate  nor  on 
the  forfeited  land  list  It  was  vacant  and 
abandoned  land.  It  appeared  for  the  first 
time  on  the  tax  duplicates  of  the  fiscal  year 
1803,  in  tbe  name  of  J.  B.  WInningham.  The 
said  WInningham  had  no  titiee  for  the  land, 
and  there  were  no  plats  w  other  papers  show- 
ing the  ownership  ot  it,  etc;  so  that  Beatty 
had  some  dltDcuIty  In  surv^ng  it  and  ap- 
proximately estimated  Its  contents  at  480 
acres.  He  (WInningham]  desired  Beatty  to 
Borvey  and  make  a  plat  of  it  for  him,  so  that 
he  could  claim  It  and  get  It  on  the  tax  book 
in  bis  name;  and  some  time  after  the  said 
survey  and  plat  were  so  made  by  Beatty,  in 
1880,  he  rwinningham]  took  possession  of  It 
and  afterwards  returned  It  tor  taxation  In. 
his  own  name  for  the  fiscal  year  1883.  In 
1881  the  said  Beatty  made  another  survey 
and  plat  of  this  land  for  tbe  state.  It  having 
previously  been  reported  to  the  secretary  of 
state  as  abandoned  land;  and  under  this  last 
survey  and  plat  It  was  conveyed  to  relates 
by  the  sheriff  ot  Berkeley  county,  by  his  deed 
dated  the  IQth  day  of  November,  1881.  On 
this  last  survey  Beatty  found  that  it  craitaln- 
ed  400  acres,  instead  of  480  acres."  This  last 
survey  was  doubtless  made  under  the  auth(»- 
Ity  of  an  act  entitled  "An  act  In  rdation  to 
abandoned  lands  not  upon  the  tax  duplicate 
or  forfeited  land  list"  passed  In  1889  (20  St 
347),  Which  authorized  the  commissioners  of 
the  sinking  fund  "  to  have  surveyed  any  lands 
that  they  are  informed  and  l)^ieve  have  been 
continuously  tor  ten  or  more  preceding  years 
upon  nelthOT  the  tax  duplicate  or  forfeited 
land  list  of  this  state;  and  if  after  such  sur- 
vey the  said  absence  from  tax  books  be  found 
to  exist,  to  cause  the  said  land  to  t>e  placed 
upon  the  tax  duplicate  In  the  owner's  name  If 
known,  or  In  the  name  of  'Unknown'  if  the 
owner's  name  be  not  known,  charged  and 
taxed  with  the  entire  costs  of  the  survey  and 
Investigation,  and  fifty  per  cent  penal^  ad- 
ditional thereto,  and  with  the  taxes  for  five 
years  Immediately  preceding  and  collecting 
the  same  under  existing  taw  for  collection  of 
taxes."  And  under  that  law  the  sheriff  lev- 
ied upcHi  and  sold  the  land  In  question  to  the 
relator,  for  la  his  deed  be  recite^  among 
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other  things:  "And  whereas  there  appears  on 
the  tax  duplicate  of  Bei^eley  comity  for 
the  year  1889  calain  real  estate  consisting 
of  •  •  •  four  hundred  acres  (400  acres), 
aseessed  in  the  name  of  'Unknown,' and  valued 
at  we  hundred  and  fifty-six  dollars,  the  taxes, 
penalties,  and  assessments  thereon  amount- 
ing to  ten  99A00  dollars,  and  whereas  the 
above-named  Unknown  having  -Delected  to 
pay  the  county  treasurer  of  Berkeley  county 
the  above  taxes,  assessments,  and-  penalties 
as  prescribed  by  law,  an  execution  was  Is- 
sued therefor,  as  directed  by  said  act,  on  the 
20th  day  of  February,  is&l,  and  lodged  with 
the  sheriff  of  Berkeley  coanty,"—going  on 
to  recite  the  levy  and  sale  of  the  land  under 
said  execution  to  the  r^tor,  and  his  com- 
pliance with  the  terms  of  sale,  proceeding  to 
convey  the  said  land  to  the  relator. 

From  the  foregoing  facts,  as  they  are  now 
made  to  appear  before  us,  we  can  have  no 
doubt  that  it  was  the  statutcM^  duty  of  the 
sheriff  (the  respondent  In  the  case)  to  put 
the  relator  into  possession  of  the  land,  njot< 
withstanding  the  fact  that  the  said  J.  B. 
WInningbam  has  Intruded  hlms^  Into  the 
possession  of  the  land  In  1890,  upon  which 
the  taxes  for  1889  had  never  been  paid,  and 
which  had  not  been  even  returned  for  taxa- 
tion until  the  year  1893,  long  after  the  levy 
and  sale  under  which  relator  claims  pos- 
session. It  seems  from  the  decree  of  Judge 
Morton,  which  should  be  set  out  In  the  re- 
port of  this  case,  that  he  bases  his  conclu- 
sion, refusing  the  writ  of  mandamus,  large- 
ly, if  not  entirely,  upon  the  ground  that  the 
relator,  by  his  laches  or  delay  in  asserting 
his  rights,  has  allowed  the  two  years  to 
elapse  within  which  the  owner  of  the  land, 
possession  of  which  has  been  acquired  un- 
dar  a  tax  sale,  Is  [>armitted  to  bring  his 
action  to  recover  possession  of  the  same, 
and  that,  If  the  relator  is  now.  put  In  pos- 
session of  the  land,  Wlnnlngham,  If  he  has 
any  lawful  claim,  will  be  barred  of  his  ac- 
tion to  assert  the  same  by  the  lapse  of  the 
two  years.  In  the  first  place,  we  do  not 
think,  that  there  was  any  laches  on  the  part 
of  the  relator,  for  it  appears  from  the  rec- 
ord before  us  that  the  relator  promptly  pro- 
ceeded to  require  the  sho'llf  to  put  him  In 
possession,  by  resorting  to  an  ordinary  rule 
on  the  sheriff,  which  was  denied  solely  up- 
on the  ground  that  an  ordinary  rule  on  the 
sheriff  was  not  appropriate  remedy;  and 
the  rule  was  discharged,  expressly  without 
prejudice  to  his  right  to  resort  to  the  ap- 
pi-npriale  remedy.  Gibbes  v.  Morrison,  39 
S.  C.  360,  17  S.  E.  803.  Now,  as  the  Judg- 
ment In  that  case  was  rendered  on  the  2Gth 
of  June,  1S93,  more  than  two  years  after 
the  sate,  by  which  the  relator  was  not  only 
not  forbidden,  but  In  terms  invited,  to  insti- 
tute the  appn^priate  proceeding,  It  Is  very 
obvious  that  this  cotirt  could  not  then  have 
thought  that  the  relator  was  shut  off  from 
instituting  the  present  proceeding.  In  the 
second  place,  it  seems  to  us  far  from  clear 


that,  under  a  pn^>er  construction  of  that 
clause  of  the  statute  fixing  the  two-years 
limit,  the  time  begins  to  run  from  the  day 
that  the  sale  is  made,  for  It  may  well  be 
argued  that  the  true  construction  of  that 
clause  is  that  the  two  years  commenced  to 
run  from  the  time  when  the  sale  is  con- 
summated, by  the  conveyance  to  the  pur- 
chaser, and  by  putting  him  In  possession; 
for  otherwise,  by  coUuslon  between  the  sher- 
iff and  the  purchaser,  such  d^^  might  oc- 
cur as  would  effectually  exclude  the  claim- 
ant from  asserting  his  claim.  If  it  should 
be  held  that  the  two  years  commenced  to 
run  from  the  day  ot  sale,  wltboot  regard  to 
the  time  when  the  same  was  consummated 
by  conveyance  and  possession.  Indeedt  It 
is  somewhat  difficult  to  understand  how  any 
action  could  be  commenced  against  a  pur- 
chaser at  a  tax  sale  of  land,  tor  the  recov- 
ery of  the  possession  of  the  said  land,  nnlesr. 
the  purchaser  was  In  posaeasion.  But,  in 
the  third  place,  in  view  of  the  express  stipu- 
lation of  the  relator,  filed  with  the  record  In 
this  case,  that  he  will  waive  the  bar  af- 
forded by  the  two-years  limitation,  and  con- 
sent that  an  action  for  the  recovery  of  the 
land,  or  for  the  recovery  of  the  possession 
thereof,  may  be  commenced  1^  the  said  WIn- 
ningbam within  such  time  as  may  be  Just 
and  reasonable,  the  point  upon  which  the 
Judgment  of  the  circuit  court  seems  mainly  to 
rest  loses  its  Importance. 
■  It  seems  to  us  that  there  was  error  on 
the  part  of  the  circuit  Judge  in  dismissing 
the  application  for  mandamus-  The  Judg- 
ment of  this  court  Is  that  the  Judgment  ap- 
pealed from  be  reversed,  and  that  the  case 
be  remanded  to  the  circuit  court  for  Becke- 
ley  county,  with  instructions  to  issue  the 
writ  of  mandamus  as  prayed  for,  provided 
the  relator  will  file  with  the  clerk  of  the 
court  of  common  picas  for  said  county  his 
consent  In  writing  to  waive  all  benefit  of 
the  two-years  limitation  provided  for  In  the 
act  of  1887  and  its  amendments,  In  case  any 
action  shall  be  commenced  against  him  by 
the  said  J.  R,  WInningbam  within  the  time 
to  be  preacilbed  by  the  ciictdt  court 


(M  S.  C  45t) 
HELIiAMS  V.  PATTON. 
(Supreme  Court  of  South  Carolina.    Sept  8, 
1895.) 

Oral  Leass— Use  and  Ocoopation— Parol  Bv> 

DENOB. 

1.  Thoiuih  poBsession  of  premises  was  not 
pursuant  to  any  writing,  recoverv  mar  be  had  for 
u»e  and  occupation,  and  for  tbat  purpose  evi- 
dence la  admisBible  as  to  length  of  occupation, 
valne  of  the  use  and  occupation,  and  whether 
any  payment  had  been  made  therefor. 

2.  Though  Rev.  St.  1893,  8  2149,  declares 
that  interests  in  lands  created  by  panM,  and  not 
put  in  writing,  shall  have  the  effect  of  estates 
at  will  only,  such  an  estate  may  be  converted  in- 
to a  tenancy  from  year  to  year  by  other  circum- 
Btances,  and  such  conversion  may  be  shown  hy 
the  payment  and  receipt  of  rent  computed  by  the 
year. 
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Appeal  from  common  pleas  drcolt  conrt  of 
GreeuTUIe  county;  E.  O.  Watts,  Judge. 

Action  by  R.  Y.  Hellams  against  A, 
Patton.  Judgment  for  defoidant  Plaintiff 
ai^eals.  Beversed. 

Plaintiff's  STonnds  of  appeal  are  as  fol- 
lows: (1)  Tliat  his  honor  erred  ta  ecctadlDg 
the  eTfdence  of  the  plaintiff,  R.  Y.  Hellas 
to  the  effect  that  the  defendant  bad  entered 
Into  possession  of  the  premises  referred  to  in 
the  complaint,  and  had  remained  tn  possession 
thereof,  as  a  tenant  of  plaintiff  imder  a  verbal 
l(»tse,  at  any  time  priw  to  the  Instltntion  of 
this  salt;  sncfa  testimony  b^ng  offered  prior 
to  the  amendment  (tf  complaint  allowed  by 
the  jndga  (2)  That  his  honor  erred  In  ml- 
Ing,  both  priw  and  subsequently  to  the  said 
amendment,  that  no  testimony  coold  be  In- 
troduced by  plaintiff  showing  the  entry  into 
and  possession  of  said  preonises  by  the  de- 
fendant as  a  tenant  of  plaintiff  unless  the  con- 
tract of  lease  was  in  writing;  and  the  ruling 
that  no  evidence  oonld  be  introdnced  to  prore 
any  contract  with  defaidant,  or  to  prove  the 
occiQMtlon  of  the  premises  by  her,  unless  the 
contract  therefor  was  in  writing.  (3)  Be- 
cause his  honor  erred  In  ^duding  evidence 
offered  by  the  plaintiff,  B.  Y.  Hellams,  to  sus- 
tain the  allegatl(xi8  of  the  -complaint,  and  go- 
ing to  show  when  the  defendant  went  into 
possession  of  the  said  {Hmiises,  how  Itmg  she 
remained  In  poeseesion  thereof,  what  rent  she 
paid  for  the  use  of  said  premises  per  month, 
and  tha  amount  she  wils  due  for  the  occu[>a:- 
tlon  of  the  said  premises  as  rent  therefor.  (4) 
Because  his  honor  erred  in  not  holding  ttiat 
plaintiff  could  Introduce  evidence  to  show  that 
the  defendant  liad  entered  into  possession  of 
the  said  premises  as  a  tenant  of  plaintiff,  and 
liad  runained  in  possession  thereof  during  a 
period  of  two  years  or  more,  and  that  by  ofter- 
attoa  of  law  she  became  a  tenant  from  year  to 
year,  such  tenancy  commencing  on  the  Ist  of 
January  of  each  year  after  the  first  year,  and 
terminating  at  the  close  of  such  year,  unless 
otherwise  renewed.  <5)  Because  his  honor 
erred  in  granting  the  nonsuit  In  this  case,  and 
holding  tliat  no  action  can  be  brought  to  re- 
cover of  a  defendant  who  enters  into  posses- 
sion of  property  under  a  verbal  lease  the  rent- 
al value  thereof  for  t2ie  time  ot  the  occctpa- 
tion  of  the  premises. 

Haynsworth  &  Parker,  for  appellant. 
Gothran,  Wells,  Ansel  A  Oothran,  for  respond- 
ent 

McTVKB,  C.  J.  In  his  orighial  complahit 
the  plaintiff  aUeged:  (1)  That  on  the  15th  of 
November,  18^,  he  leased  to  the  defendant  a 
certain  house  and  lot  in  the  city  of  Greenville 
**for  the  term  of  one  year  fn»a  the  date  of  the 
entry  into  the  possession  therectf .  at  the  price 
of  twenty-two  and  bo/jqo  dollars  for  each 
month  during  said  term,  payable  at  the  end  of 
each  month  thereof,  and  that  the  defendant 
did  agree  to  the  terms  of  said  lease,  and  did, 
on  NovoBber  15,  1898,  entw  into  the  posses- 
sion of  said  premises  under  said  agreement." 
T.22a.s.no.l6— 89 


(S)  "That  the  rent  researved  to  the  plidntiff 
amounted  to  two-thirds  of  the  foil  improved 
value  of  the  said  pranises  during  said  term." 
<3)  That  ttxe  defendant  is  indebted  to  the 
I^alntiff  In  the  sum  of  $157.50,  being  rrat  for 
the  months  of  March,  AptU,  May,  June,  July,  . 
August,  and  September  ot  the  year  1894,— 
'the  rent  for  the  earlier  period  of  the  said 
term  having  been  paid  by  the  defendant 

The  defendant  answered:  (1)  Denying  that 
she  eYer  had  any  contract  whatever  with 
plaintifl  in  relation  to  the  premises  describ- 
ed In  the  complaint  (2)  Admits  that  she 
occupied  the  said  premises  from  the  8d  day 
of  October,  1893,  to  the  Ist  of  March,  1894, 
paying  the  rent  by  the  month  during  that 
period;  and  that  on  the  Ist  of  March,  1894, 
she  surrendered  the  said  premises  to  the 
plaintifl,  who  retained  possession  thereof  un- 
til ttie  iBt  of  October.  1891,  wben,  as  she  is 
Informed  and  b^evea,  the  pt^ntlff  sold  and 
conveyed  the  said  premises,  and  the  pnr- 
cliaBer  at  once  took  possession.  (3)  That  if 
she  was  in  point  of  fact  a  tenant  ot  plaintiff 
she  was  only  a  twiant  at  will  or  by  the 
month,  and  she  denies  that  she  owes  plain- 
tiff anything.  (4)  She  denies  each  and  every 
allegaticn  of  the  ccmiplalnt  not  previously 
admitted  or  denied. 

The  case  being  thus  at  teaue  came  on  for 
trial  before  his  honor.  Judge  Watts,  and  a 
Jury,  and  when  the  plaintiff  was  on  the 
stand,  and  was  asked  the  Question  whether 
the  defendant  was  a  tenant  of  his,  counsel 
for  defendant  Interposed  an  inquiry  whether 
there  was  any  written  lease,  which  being  an- 
swered in  the  negative,  defendant's  counsel 
objected  to  any  testimony  as  to  any  oral 
lease,  which  objection  was  sustained,  and 
counsel  for  plaintiff  excepted.  The  witness 
was  then  asked  whether  the  defendant  bad 
ever  occupied  the  premises  in  question;  and, 
if  so,  when.  Defendant's  counsel  objected. 
The  court  said-  "I  have  ruled  that  be  could 
not  show  that  there  was  any  lease  here  ex- 
cept that  lease  was  In  writing,  bnt  I  think 
you  can  show  that  the  pmnlses  were  occu- 
pied." The  witness  then  answered  ttiat  de* 
fendant  had  occupied  the  premises,— -her  oc- 
cupation being  In  1890  or  1891.  At  this 
state  of  the  case  counsel  for  plaintiff  asked 
leave  to  amend  the  complaint  by  alleging 
"that  defendant  bad  previously  occupied  the 
premises  and  had  been  paying  the  rent." 
Counsel  for  defendant  objected,  upon  the 
ground  that  plaintiff  sued  on  an  express 
contract  and  now  proposes  to  amend  by  set- 
ting up  an  implied  contract.  The  circuit 
judge  allowed  the  amendment,  and  granted 
an  order  "that  the  first  paragraph  of  the 
complaint  be  amended  as  foUows:  That  on 
January  1>  1894,  the  defendant  had<  for  a 
period  greater  than  one  year,  been  in  ikm- 
sessiou  of  the  house  and  lot  owned  by  plain- 
tiff situate,  etc.  •  ♦  •  That  the  said  de- 
fendant had,  on  November  15,  1892.  entered 
into  possession  of  said  premises  under  a  ver- 
bal agce«neat  witb  plaintiff  by  which  she 
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was  to  pay  to  plaintiff  the  axaa  of  twenty- 
two  'Vioo  dollars  per  month,  payable  at  the 
end  of  each  month,  a»  rent  for  said  prem- 
ises and  for  a  period  of  one  year.  That 
the  said  defendant  remained  In  possession  of 
said  premises  on  January  i,  1894,  and  so  re- 
mained nnttl  October  1,  1894.  when  she  va- 
cated the  same.  That  the  snm  of  twenty- 
two  6*/ioe  dollars  monthly  rent  of  said  prem- 
ises was  the  rental  value  thereof.  That 
paragraph  8  of  the  complaint  be  amended  by 
striking  out  the  words  'the  rent  for  the  ear^ 
Her  period  of  the  said  term  having  been  paid 
by  the  defendant,'  and  Insert  In  lien  thereof 
the  words  'the  rent  up  to  March  1,  1894,  hav- 
ing been  paid  by  the  defendant.' "  After  the 
order  of  amendmoit  was  granted,  counsel  for 
plaintiff  proceeded  to  ask  the  witness  when 
he  purchased  the  premises  In  question,  and 
from  whom,  and  whether  defendant  had  been 
occupying  said  proniaes  prior  to  hie  pur- 
chase. Counsel  for  defendant  objected,  and 
the  court  sustained  the  objection,  saying, 
"I  rule  that  you  cannot  Introduce  any  testi- 
mony here  at  all  unless  the  contract  Is  In 
writing."  All  further  attempts  to  ofCer  testi- 
mony tending  to  show  when  defendant  took 
possession,  how  long  she  remained  In  posses- 
sion, and  whether  she  had  ever  paid  any  rent 
to  the  pl&intlfl  for  the  year  1894.  were  ob- 
jected to,  and  ruled  out  At  the  close  of  the 
plaintiff's  testimony,  a  motion  for  nonsuit 
was  made  and  granted,  and  plaintiff  appeals, 
upon  the  several  grounds  set  out  In  the  rec- 
ord, which  should  be  Incorporated  In  the  re- 
port of  the  case. 

The  first  four  of  these  grounds  Impute  er- 
ror to  the  circuit  Judge  In  his  rulings  as  to 
the  admissibility  of  testimony,  while  the 
fifth  and  last  ground  alleges  error  In  grant- 
lug  the  motion  for  a  nonsuit 

The  circuit  Judge  seems  to  have  based  his 
rulings,  both  as  to  the  admlsslbllty  ot  the 
testimony  and  In  his  order  of  nonsuit,  upon 
the  recent  case  of  Davis  v.  Pollock.  36  S.  C. 
644, 15  S.  E.  718.  But  that  case  differs  from 
this  in  the  Important  particular  that  there 
the  action  was  "to  recover  damages  from 
the  defendant  for  failure  to  put  plaintiff  In- 
to possession  of  the  Merchants*  Hot^  at 
Blacksbnrg,  South  Carolina,  pursuant  to  an 
alleged  parol  lease  of  the  same  for  the  term 
of  one  year,"  and  the  defendant  answered, 
denying  the  alleged  contract  of  lease,  and 
pleaded  the  statute  of  frauds.  So  that  there 
the  action  was  to  recover  damages  for  the 
failure  to  perform  an  executory  contract. 
But  here  the  cause  of  action,  as  stated  in 
the  original  complaint,  Is  to  recover  the  rent 
reserved  in  a  parol  lease  for  the  term  of 
one  year,  which,  it  Is  alleged,  amounted  to 
two-thirds  of  the  full  Improved  value  of  the 
said  premises  during  said  term.  And  In  the 
amended  complaint  the  cause  of  action  Is  the 
breach  of  the  Implied  promise  to  p&y,  for  the 
use  and  occupation  of  the  premises,  the 
amount  stated  in  the  verbal  agreement  as 
rent,  whicb  Is  alleged  to  be  the  rental  value 


thereof.  It  seems  to  us,  therefore,  that  the 
case  of  Davis  v.  Pollock  furnishes  no  author- 
ity for  the  rulings  of  the  circuit  Judge  as  to 
the  admissibility  of  the  testimony  offered, 
except,  perhaps,  under  the  cause  of  action 
as  stated  In  the  original  complain^  wblcb 
was  based  upon  the  verbal  contract  for  the 
lease.  But  under  the  cause  of  action,  as  stat- 
ed In  the  amended  complaint,  for  the  use  and 
occupation  of  the  premises,  we  think  there 
was  error  In  rejecting  the  parol  testimony 
oftered.  to  show  the  length  ot  -time  which  the 
defendant  had  enjoyed  the  use  and  occupa- 
tion of  the  said  prnnises,  and  the  TOlue  of 
sndi  use  and  occupation.  If,  as  alleged  In 
the  amended  complaint,  the  defendant  was 
In  possession  of  the  premises  on  the  lot  Jan- 
uary, 1894,  and  remained  in  possession  un- 
til the  1st  of  October,  1894.  she  was  cer- 
tainly liable  to  pay  to  the  plaintiff  the  rental 
value  thereof,  whether  she  originally  alter- 
ed under  a  parol  or  written  lease.  This  is 
upon  the  principle  that  natural  Justice  re- 
quires that  one  person  shall  not  be  permitted 
to  enjoy  or  use  the  property  of  another  with- 
out paying  proper .  compensation  therefor, 
and  constitutes  the  foundation  of  the  uni- 
versally recognized  action  for  use  and  occu- 
pation. Indeed,  it  Is  expressly  provided  by 
section  1933,  Bev.  St.,  that  a  landlord,  where 
the  agreemmt  Ik  not  by  deed,  may  recover 
from  the  tenant  a  reasonable  satisfaction  for 
the  use  and  occupation  of  his  land;  "and  if, 
in  evidence  on  the  trial  of  such  action,  any 
parol  demise,  or  any  agreonent  [not  being 
by  deed]  whereon  a  certain  rent  was  reserv- 
ed, shall  appear,  the  plaintiff  In  such  action 
shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the 
amount  of  damages  to  be  recovered."  It 
seems  to  us,  therefore,  that  the  circuit  Judge 
erred  In  excluding  the  testimony  offered  tend- 
ing to  show  bow  long  the  defendant  had 
been  in  the  «iJoyment  of  the  use  and  occu- 
pation of  the  premises  and  the  rental  value 
thereof,  and  whether  she  had  paid  any  rent 
therefor  during  the  year  1804. 

There  is  also  another  view  under  which  It 
may  have  been  error  to  exclude  the  testi- 
mony offered.  While  it  Is  quite  true  that 
section  2149,  Bev.  St  1893,  does  declare  that 
"all  estates,  Interests  of  freehold  or  terms 
of  years,  or*  any  uncertain  Interests  of,  in, 
to  or  out  of  any  lands  *  *  *  made  or  cre- 
ated •  •  •  by  parol,  and  not  put  In  writ- 
ing •  •  •  shall  have  the  force  and  effect 
of  estates  at  will  only  *  *  *  except  leases 
not  exceeding  the  term  of  one  year  from  the 
time  of  entry,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall 
amount  unto  two-thirds  parts  at  the  least, 
of  the  full  Improved  value  of  the  thing  de- 
mised," yet  such  parol  leases  are  not  de- 
clared void,  but  the  declaration  is  simply 
that,  except  in  the  excepted  case,  such  lease 
shall  have  the  effect  of  creating  an  estate 
at  will  only,  leaving  a  lease,  whereon  the 
rent  reserved  amounts  to  the  sum  specified. 
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good  and  valid  for  tbe  term  of  one  year 
from  the  time  of  entry.  But,  because  the 
lease  by  Itself  creates  an  estate  at  will 
only,  it  does  not  necessarily  follow  that  such 
an  estate  may  not  be  converted  Into  a  ten- 
ancy from  year  to  year  by  other  circum- 
stances. While  this  point  has  not,  so  far 
as  we  are  Informed,  been  distinctly  decided 
in  this  state,  yet  it  lias  been  elsewhere,  as 
may  be  seen  by  reference  to  tbe  case  of 
T&lamo  T.  SpltzmiUer,  120  N.  Y.  37,  23  N. 
.  £1.  980,  where  It  is  said:  "Tbe  mere  fact  that 
a  person  goes  into  possession  under  a  lease 
T(rid  because  for  a  longer  term  than  one 
year  does  not  create  a  yearly  tenancy.  If 
be  remains  In  posseBslon,  with  the  consent 
of  the  landlord,  for  more  than  one  year, 
under  circumstances  permitting  the  infers 
ence  of  his  tenancy  from  year  to  year,  tbe 
latter  could  treat  him  as  such,  and  tbe  ten- 
ant could  not  relieve  himself  from  liability 
for  rent  up  to  the  end  of  the  current  year," 
or,  as  It  Is  considered  in  this  state,  to  the 
end  of  the  calendar  year.  Floyd  v.  Floyd, 
i  Rich.  Law,  23;  Wilson  t.  Bodeman,  30  S. 
C  210,  S  S.  E.  855,  See,  also,  extended  note 
by  Mr.  Freeman  to  the  case  of  Wallace  v. 
Scoggina  (Or.)  17  Am.  St  Rep.  752,  21  Pac. 
55S,  where,  at  page  755,  In  speaking  of  a 
parol  lease,  that  distinguished  writer  says: 
"The  better  opinion  Is  that  such  a  lease  la 
In  Itself  void,  and  creates  no  tenancy  what- 
ever; and  that,  if  the  lessee  enters  under 
It,  the  tenancy  Is  at  wUI.  unless  from  the 
payment  and  receipt  of  rent  computed  by 
the  year,  or  from  the  circumstances,  the  In- 
ference may  be  legitimately  drawn  that  the 
parties,  notwithstanding  tbe  void  lease,  in- 
tend a  tenancy  from  year  to  year."  See, 
also,  Beeder  v.  Sayre.  70  N.  Y.  ISO.  This 
doctrine  Is  Impliedly,  at  least,  recognized  In 
Wilson  V.  Rodeman,  supra.  See,  also,  God- 
ard  r.  Railroad  Co.,  2  Rich.  Law,  346.  It 
seems  to  us,  therefore,  that  the  ruling  of 
tbe  circuit  judge  as  to  the  admissibility  of 
testimony  was  erroneous  upon  this  ground 
also,  as  It  tended  to  exclude  the  plaintiff 
from  showing  such  ctrcamstauces  as  might 
convei-t  the  tenancy  at  will  Into  a  tenancy 
from  year  to  year. 

It  only  remains  to  consider  whether  there 
was  error  In  granting  tbe  nonsuit  The  or- 
der of  nonsuit  is  in  the  following  language: 
"After  hearing  all  tbe  evidence  In  the  case 
which  was  admitted  by  the  court  and  after 
full  ailment  of  the  case  before  me,  I  am  of 
the  opinion,  under  the  decision  of  our  su- 
preme court  In  the  case  of  Davis  v.  Pollock, 
HG  S.  C.  544,  15  S.  E.  718,  'that  no  action  can 
be  brought  to  charge  any  person  upon  a  con- 
tract, not  In  writing,  for  the  use  of  any  real 
estate,  even  for  a  term  not  exceeding  one 
year,  no  matter  what  may  be  the  amount 
of  rent  reserved  by  such  a  lease.'  This  be- 
ing an  action  of  that  character,  It  Is,  on  mo- 
tion of  defendant's  attorneys,  ordered  that 
a  nonsuit  be,  and  the  same  Is  hereby,  ^ant- 
ad."   It  win  thus  be  seen  that  bis  honor 


did  not  hold,  as  Is  ^.ttrlbuted  -to  him  In  the 
fifth  ground  of  appeal,  "that  no  action  can 
be  brought  to  recover  of  a  defendant  who 
enters  into  possession  of -property  under  a 
verbal  lease  tbe  rental  value  thereof  for 
the  time  of  the  occupation  of  the  premises," 
but  he  held  that  no  action  could  be  brought 
on  a  contract  not  In  writing,  for  the  lease 
of  any  real  estate;  and  his  real  error,  as 
we  think,  was  in  regarding  this  as  an  action 
on  tbe  coutract,for  the  lease,  instead  of  as 
an  action  (under  the  amended  complaint)  to 
recover  for  the  use  and  occupation  of  the 
premises.  So  that  strictly  speaking,  the 
fifth  ground  of  appeal  cannot  be  sustained. 
But  this  Is  not  material  to  tbe  result  for. 
as  we  have  seen,  there  must  be  a  new  trial 
for  the  error  in  excluding  the  testimony 
above  referred  to.  We  do  not  think  that 
the  language  quoted  from  the  concluding 
paragraph  of  the  cose  of  Davis  v.  Pollock 
by  the  circuit  judge  is  applicable  to  thl0 
case,  when  considered,  as  we  think  It  should 
t>e,  under  tbe  amended  complaint,  as  an  ac- 
tion for  use  and  occupation,  and  not  as  an 
action  upon  the  contract  for  the  lease,  which 
was  by  paroL  As  we  understand  It  sec- 
tion 2148,  Rev.  St.,  simply  declares  that  a 
parol  lease  of  land  shall  have  tbe  efTect  of 
creating  a  tenancy  at  will  only,  except  where 
the  rent  reserved  by  such  lease  shall  amount 
to  two-thirds  of  tbe  full  value  of  tbe  thing 
demised,  and  declares  nothing  as  to  the 
right  of  action  upon  sudi  lease;  whereas 
section  2131,  Rev.  St.,  declares  that  no  ac- 
tion shall  be  brought  to  charge  any  person 
upcm  any  contract  for  tbe  sale  of  lands,  or 
any  Interest  in  or  concerning  them,  whether 
by  lease  or  otherwise;  and  section  1933 
I^inly  recognizes  the  right  to  racover  for 
the  use  and  occupation  of  land  where  the 
tenant  enters  Into  possession  of  the  land 
even  under  a  parol  leaser  Hence,  tbe  lan- 
guage quoted  from  the  case  of  Davis  r.  Pol- 
lock, and  relied  upon  by  the  circuit  Judge, 
may  have  been  applicable  to  that  case,  in 
which  the  action  was  upon  the  executory 
contract  to  lease,  where  tbe  alleged  tenant 
had  not  entered  Into  possession  of  the  prem- 
ises, but  has  no  application  to  the  present 
case. 

Tbe  judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  tbe  case  be  remanded  to  that  court 
for  a  new  trlaL 

POPjQ  and  GARY,  TJ.,  concur. 


(95  Ga.  3S3) 

MYERS  V.  OANN  et  al. 
(Supreme  Court  of  Grcorgla.    Feb.  5,  1895.) 

EXBOOTOBB— RlOHT  OP  CRRniTOE  TO  APFOIHTMBNT 
— RiOHt  or  Leqateb. 
1.  A  corporation  which  la  a  creditor  of  a 
testator  Is  entitled  to  the  same  rights  eib  other 
creditors  In  the  selection  of  an  administrator 
with  the  will  annexed,  hut  one  who  is  appointed 
administrator  uptm  the  iriection  of  a  creditor  or 
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crediton  mnat  be  Umself  a  creditor.  The  presi* 
dent  of  nidi  a  corpcmtlon,  baring  no  iDdiVidaal 
daiiM  agalut  the  testatw,  not  a  oeditor,  utd 
cannot  be  thns  selected  as  administrator. 

2.  The  aole  devisee  and  I^atee  of  a  deceased 
person  who  was  the  sole  devisee  and  legatee  ot 
another  deceased  person  Is.  irrespective  of  the 
oniMtlon  of  the  solvency  of  the  eatate  of  the  last, 
the  irerson  entitled  to  tliat  estate,  within  the 
meaning  of  iMuragiaph  6  of  section  2494  of  the 
Code;  and,  where  the  person  so  entitled  is  a 
minor,  his  gnardian,  in  a  contest  for  adminis- 
tration with  the  will  annexed  on  that  estate,  has 
the  right  to  select  a  disinterested  person  as  ad- 
ministrator, and  if  that  pwson  is  duly  qoaU- 
Bed  he  is  entitled  to  the  ai^trintmant 
(Srllabns  by  the  Coart.) 

Brrw  from  saperior  court,  Quttham  coon- 
ty;  B.  Falllgant,  Judge. 

Petitlcai  by  Heniy  Myers  for  tbe  ai^lnt- 
ment  of  an  administrator  of  the  estate  of 
Peter  Patt^son,  deceased,  wher^  Qeorge 
T.  Cann,  guardian,  and  others,  wwe  made  par- 
ties.  From  the  judgment  r^idered,  petltlao- 
eat  iHlngs  enot.  Affirmed. 

Barrow  &  Osborne,  for  plaintiff  In  error. 

G.  T.  &  J.  F.  Cann,  tor  defendants  In  error. 

ATKINSON,  J.  The  questions  made  In  this 
case  arise  on  tbe  following  state  of  facts: 
Herman  Myere  presented  his  petition  to  the 
ordinary  of  Chatham  county,  asking  that  let- 
ters of  administration  with  tbe  will  annexed 
be  granted  to  him  upon  the  estate  of  Peter 
Patterson.  In  his  petition  he  set  forth  that 
PattersMt  had  died  testate,  but  nominating 
no  execute,  leaving  an  estate  worth  about 
fl,600;  that  the  sole  legatee  of  the  estate 
was  Emma  Jones,  who  failed  to  administer 
said  estate;  and  that  the  Savannah  Orocery 
Company,  of  which  petitioner  Is  president,  la 
a  creditor  of  deceased.  A  caveat  was  inter- 
posed by  O.  T.  Cann,  as  executor  of  Emma 
Jmes,  deceased,  upon  the  grounds:  (1)  Emma 
Jtmes,  as  sole  legatee.  Is  entitled  to  the  es- 
tate of  Patterson,  and  In  her  lifetime  selected, 
and  b^  executor  hereby  selects,  E.  S.  Elliott 
to  be  administrator,  and  requests  bis  appoint- 
ment as  such.  &)  Neither  Emma  Jones  nor 
her  executor  erw  relinquished  any  of  her 
rights  under  the  law  of  administration  and 
any  d^y  In  baring  a  permanent  administra- 
tor appdnted  has  been  dne  to  her  Inability, 
until  Kovember  2,  IS^,  to  secure  a  suitable 
disinterested  party  to  administer  and  give 
bond,  and  she  was  unable,  on  account  of  Ig- 
norance, to  properly  administer;  and  tbe  ap- 
plication of  Myers  was  made  prl(^  to  Novem- 
ber 1,  1893.  (3)  Tbe  Interest  of  Myers  is  hos- 
tile to  tbe  estate  of  Patterson.  (4)  Myers  Is 
not  a  creditor  of,  or  otherwise  Interested  in, 
said  estate.  (5)  The  Savannah  Grocery  Com- 
pany is  not  authorized,  under  Its  charter,  to 
administer  upon  the  estate  of  deceased  per- 
sons; and  Myers,  as  president  of  that  com- 
pany, would  not  be  authorized  to  administer 
upcm  the  estate  of  Patterson.  <6  and  7)  Em- 
ma Jones,  G.  T.  &  3.  F.  Cann.  and  B.  S. 
Purse  are  creditors  of  the  estate  of  Patterson, 
and  tfa^  have  and  do  select  and  request  tbe 
appoltttmrat'oC  Elliott  as  administrator.  The 


matter  went  by  appeal  to  the  superior  conrt, 
where  tbe  caveat  was  amended,  and  tbe  fol- 
lowing grounds  added:  The  estate  of  Patter- 
son Is  not  lns(rivent  Tbe  claim  of  the  gro- 
cery company  against  It  is  not  a  true  and  cor- 
rect Btntemoit  of  the  indebtedness  thereof  to 
the  grocery  ctmipany,  and  the  correctness  of 
said  account  and  liability  of  said  estate  to 
said  company  are  disputed;  and  it  !s  nece^ 
sary  tliat  lettm  be  granted  to  Elliott,  that 
the  correctness  of  tbe  account  may  be  prop- 
erly Investigated.  Emma  Jones  died  testate.- 
bequeatliing  all  her  property  to  Tlola  Jones, 
a  minor,  and  appointing  G.  T.  Cann  executor 
of  her  will,  and  he  has  been  appointed  guard* 
ian  of  the  property  of  VitJa  Jraes.  The  jury 
foTuid  against  the  application  of  Myers,  and 
that  letters  be  issued  to  Elliott  iljen  moved 
for  a  new  trial,  and.  his  motkm  being  over- 
ruled, ncepted. 

1.  The  Tarious  grounds  of  error  alleged  to 
have  been  committed  upon  the  trial  of  this 
case  are  covered  by  the  two  general  prop- 
udtlons  stated  in  the  headnotea  hereto.  That 
upon  failure  of  administration  upon  an  estate 

the  next  of  feln,  and  on  the  selection  by 
creditors  of  a  person  to  be  administrator,  no 
person  can  be  so  selected  unless  he  be  either 
of  kin  to  the  Intestate  or  a  creditor,  <»*  others 
wise  Interested  In  the  grant  of  administration, 
we  think,  is  settled  by  paragraph  8  of  sec- 
tion 2494  of  the  Code.  According  to  tbla  rec- 
ord, Herman  Myers,  the  applicant  for  admin- 
istration, was  nether  of  kin,  nor  was  he  & 
creditor,  nor  had  he  any  personal  Interest 
in  the  admlnlstratloa  of  the  estate.  The  in- 
direct Interest  which  he  had  In  the  assets 
of  this  estate,  resulting  from  his  Interest  in 
the  corporation,  was  not  of  such  a  character 
as  to  make  him  a  creditor  of  the  estate,  or 
give  him  such  personal  Interest  in  the  ad- 
ministration thereof  as  to  bring  blm  within 
the  terms  of  the  sectton  ot  the  Code  cited. 
The  estate  owed  him  no  mon^,  but  its  debt 
was  due  entirely  to  the  corporation,  upon 
whose  nomination  the  election  of  Myers  de- 
pended. Not  being  a  creditor,  be  was  not 
enable  to  selection.  Tbe  mere  tect  that  he 
was  thepresidentof  the  corporation  woold  not 
authwize  his  appointment,  at  Its  nomination, 
to  this  position.  It  is  the  creditor  himself, 
and  not  his  representative,  who  must  admin- 
ister; and  therefore,  if  wanting  In  power  to 
conduct  an  admlnlstratkiD  because  ot  the  ab- 
sence of  proTlslcma  in  its  charter  to  that  ef- 
fect. If  the  corporation  desires  to  exercise  Its 
right  of  selecti<ai,  It  must  select  either  some 
other  creditor,  or  one  ot  the  other  tiassea  of 
persons  enumerated  In  the  section  of  the  Code 
referred  tOt 

2.  The  estate  upon  which  adminlstratloo 
was  sought  had  been  devised  by  Peter  Pat- 
terson, the  testator,  to  Emma  Jones,  as  the 
sole  legatee,  who  had,  in  her  lifetime,  se- 
lected the  person  now  named  by  the  caveator 
to  be  administrator  upon  this  estate.  Before 
qualification,  however,  she  departed  this  life; 
having  devised  h«  estate  to  her  miaor  dau^ 
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ter,  of  whom  the  caveator  in  this  case  Is  the 
guardian.  The  gnardian,  acting  t<«  and  on 
behalf  of  this  minor  derlsee,  claims  the  right 
to  eelect  an  administrator  nppn  this  estate. 
Under  paragraph  6,  S  2494,  of  the  Code,  the 
persons  entitled  to  an  estate  may  select  a 
disinterested  persw  as  administrator,  and,  if 
otherwise  qualified,  he  may  be  appointed. 
There  Is  no  qnestlon  bnt  that  the  peracxi 
named  by  the  careator  was  disinterested,  and 
was  '^otha'wlse  qualified  to  take  the  adminis- 
tration. We  think  the  term,  "person  entitled 
to  an  estate,"  means  the  pwson  In  whom  the 
legal  right  Is  vested.  Though  an  estate  be 
entlrdy  insolvent,  the  persona  to  whom  It 
descends  under  the  statute  of  distributions, 
or  the  persons  to  whom  It  Is  devised  by  the 
testator,  are  those  who  are  I^Ily  entitled 
to  It  It  is  true  that  all  estates.  In  the  first 
instance,  constitute  a  trust  fund  charged  with 
the  payment  of  the  debts  of  the  intestate  or 
testator,  but  the  charge  upon  the  estate  in 
no  way  changes  the  tenm«  under  which  it 
is  held.  The  legal  right  Is  In  the  heirs  and 
devisees,  charged  with  a  tnist  to  the  extent 
at  the  Intestate's  or  testator's  debts;  and, 
while  the  whole  estate  may  be  consumed  In 
the  payment  of  these  debts,  still  the  creditor 
Is  not  entitled  to  the  estate,  as  an  estate.  He 
has  no  Interest  in  the  estate,  further  than 
the  law  charges  upon  It  the  payment  of  bis 
debt;  and  we  therefore  hold  that  inasmuch 
as  the  legal  title  to  this  estate  was  vested  In 
the  ward  of  this  guardian,  who  files  the 
caveat  In  this  case,  and  Inasmuch  as  the  ver- 
dict was  in  favor  of  the  selection  of  that  per- 
son named  by  him  to  be  administrator,  the 
appointment  should  be  upheld.  The  verdict 
of  the  jury  is  in  accord  with  the  evidence. 
Let  the  JudgniMit  of  the  eoort  below  be  af- 
firmed. 

(96  6a.  801) 

GEORGIA  BAILROAD  &  BANKING  00.  T. 

HICK8. 

OBuprane  Court  of  Georgia.   Jan.  14, 1805.) 

I»CBT  TO  Railroad  £u  ploy  e— Fellow  Sirvants 
— CONTRiBiiTony  Neqliobncb— BtlRDBK 

OF  Pnooy— Expert  Etidbkcb. 
LThe  plaintiff,  an  employ^  of  a  railroad 
company,  having  brought  suit  against  hla  em- 
ployw  tor  damages  rastatned  by  reason  of  in- 
juries inflicted  in  co&segaeace  of  the  negligMice 
of  a  fellow  servant  In  and  about  a  common  em- 
plOTment,  if  himself  free  from  fault,  is  entitled 
to  recover  notwithstanding  their  engagement  in 
a  boaineaa  not  immediately  connected  with  run- 
ning and  operating  tiie  com^ny'a  trains. 

2.  In  BOch  a  case,  neglif:ence  of  the  plain- 
tiff, however  dlghu  which  contribntes  in  an  ap- 
preciable degree  to  the  canse  of  the  injutTt  de- 
feats a  recovery.  No  presumption  of  n^ligence 
against  the  company  arises  until  he  shows  affirm- 
atively  that  he  wis  liimseif  withoot  fault  It 
was  uierefore  orror  to  give  In  charge  to  flie  Jury 
aectiMt  3033  of  the  Code. 

3.  When,  in  such  a  case,  the  plaintiff  shows 
that  the  injury  'was  inflicted  through  the  negli- 
gence of  a  fellow  servant  engaged  m  and  about 
the  cMumon  eniplorment,  and  without  fault  up- 
on the  part  ai  the  forma-,  the  burden  is  cast  up- 
on the  company  of  showing  only  that  its  serv- 
ants exercised  mrdinaty  and  reasonable  care; 


and  an  instruction  to  the  jury  whidi  Imposes 
upon  the  defenduit  the  superadded  du^  of 
showing  how  the  casuaHr  occurred  Is  erroneoos. 

4.  The  role  of  law  woich  admits  as  evidence 
the  (q^ions  of  experts  Is  limited  In  Its  apiriicaf 
tion  to  those  cases  only  where  the  qaeation  at  Is- 
sue Is  one  of  <^inIon,  InvolvlnK  some  particular 
matter  connected  with  a  apeoal  art,  trade,  or 
sdence,  and  to  the  opiniMU  of  those  persons 
who  from  accurate  knowledge  of  the  particular 
art  or  trade,  or  thorooj^  understanding  of  the 
particular  science,  are  supposed  to  be  able  to 
speak  with  predion  concerning  the  same. 
Therefore,  where  the  question  at  issue  is  one  of 
fact  involving  none  of  the  mysteries  of  a  partic- 
ular craft  but  only  such  matters  connected 
therewith  as  are  easily  witliin  the  MHnprehen- 
Bion  ut'  reasonably  inteHisent  men  engaged  in 
the  ordinary  pursuits  of  life,  opinions  of  exports 
thereon  are  not  admissible,  though  the  fact  nn- 
dv  investigation  may  he  in  some  way  connected 
with  soch  particular  trade  or  calling. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond;  W.  P. 
Eve,  Judge. 

Action  by  Tliomas  N.  Hicks  against  the 
Oeorgia  Ballroad  &  Banlting  Ccxi^Miny. 
There  waa  a  verdict  for  plaintiff,  and  a  new 
trial  denied.  DeCendant  brloga  flcrar.  Be* 
versed. 

The  following  is  the  official  report: 
Hicks  sued  the  railroad  company  for  dam- 
ages resulting  from  personal  Injoriee  sus- 
tained by  him  while  world ng  in  the  com- 
pany's shops.  He  obtained  a  veordict.  and 
the  company  excepted  to  the  refusal  of  a  new 
trial.  The  declaration  aJIeges  that  on  April 
3,  1889,  he  waa  35  years  (rid,  and  was  a  prac- 
tical and  experienced  plumber  and  gas  &Uer, 
earning  $2  to  J2.50  per  day  when  working  at 
his  trade.  Prior  to  the  date  of  the  injury,  he 
was  of  strong  constitution,  fine  healthy  and 
great  physical  sti^ngth.  In  1888,  business 
in  his  regular  line  became  dull,  and  be  ac- 
cepted employment  by  defendant  at  $1.60  per 
day  as  a  blacksmith's  helper  to  work  In  the 
car  shops  of  the  company.  He  worked  only 
a  few  days  as  a  laborer,  when  the  cranpany, 
learning  of  his  plumbing  knowledge,  put  Iilm 
at  pipe  work,— fitting  up  cars,— In  which  line 
be  worked  for  a  coo^derable  time.  About 
June  25,  1889,  he  was  directed  to  put  on  the 
ceiling  of  the  car  shops  a  line  of  inch  gas 
pipe.  The  celling  waa  about  16  feet  high, 
and  he  was  furnished  with  a  ladder  and  a 
man  servant  of  the  defendant  to  assist  him 
In  putting  np  the  pipe.  He  began  the  work 
In  the  usual  and  proper  way,  and  put  up  and 
fastened  three  sections  of  the  pipe,  each 
weighing  about  26  pounds,  and  being  16  or 
18  feet  long.  He  moved  bis  ladder,  and 
screwed  a  fourth  section  to  the  third  section; 
and,  standing  upon  the  top  round  of  the  lad- 
der, which  rested  securely  against  the  wall, 
he  held  the  screwed  end  of  the  pipe  securdy 
on  bis  left  shoulder,  and  was  pressing  It  up 
firmly  against  the  tlmbera  to  drive  in  the 
hooks  by  which  It  was  to  be  permanently 
held.  Williams,  the  servant  assisting  him, 
was  standing  on  a  pile  of  lumber  about  4 
feet  high  and  alwut  12  feet  from  plaintiff, 
holding  up  the  anfastened  and  loose  end 
of  the  pipe  with  a  atldc  about  10  or  12 
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feet  long,  In  the  end  ot  wbldi  WitUams  had 
cut  a  toA  to  hold  the  pipe.  Without  any 
nodce  or  warning,  and  while  plaintiff  was 

exercising  all  due  care  and  caution,  WUIlamB 
negligently  and  suddenly  let  go  the  pipe  at 
Ids  end,  by  means  of  whlidi  the  heavy  pipe 
hegan  suddenly  and  Irresistibly  to  fall,  fhtx^ 
by  pressing  down  In  a  horlaontal  Instead  of  a 
perpendicular  direction,  throwing  plaintiff 
from  hla  balance  and  from  the  ladder,  and 
tearing  down  the  pipe.  Plaintiff  fen  about 
16  feet,  striking  on  a  piece  at  timber  on  the 
floor,  which  came  Just  In  the  Instep  of  hla  left 
fbot,  breaking  acme  of  the  small  bones  and 
tendons,  and  greatly  Jarring  and  shocking 
him.  He  suffered  great  pain  and  agtmy,  and 
was  confined  to  hla  bed  and  obliged  to  walk 
with  crntdies  for  about  three  months,  and' 
from  thai  until  now  has  been  obliged  to  use 
a  stick,  especially  If  going  to  walk  a  quar- 
ter to  a  half  mile.  He  was  unable  to  do  any 
work  for  abbut  nine  months,  and  Is  now  un- 
able to  do  heavy  work,  especially  where  the 
use  of  bis  feet  Is  necessary.  He  still  suffers 
great  pain,  and  Is  unable  to  walk  any  dls- 
tance  without  great  pain,  or  to  use  his  left 
foot  as  before,  and  will  through  life  continue 
to  suffer  from  the  effects  ot  the  Call.  The 
wearing  of  his  shoe  la  accompanied  all  the 
time  with  pain  and  suffering,  and  on  wet  and 
cloudy  days  the  pain  In  his  foot  Is  almost 
unbearable.  At  the  time  of  his  fall  be 
weighed  about  200  pounds.  His  ability  to 
labor  has  been  greaUy  diminished.  He  has 
not  the  general  strength  he  had  before  is  un- 
able to  work  at  his  regular  trade,  and  has 
been  compelled  to  refuse  offers  at  $2.30  or 
$2.75  per  day  on  account  of  the  condition  of 
bis  foot,  caused  entirely  by  said  fail.  The 
fall  was  due  to  the  negligent  and  unskillful 
manner  In  which  WlUlama  held  his  mA  of 
the  pipe.  Plaintiff  was  In  the  regular  per- 
formance of  bis  duty,  was  ncerclsing  care 
and  skill,  was  putting  up  the  pipe  in  a  work- 
manlike manner,  and  the  falling  of  the  same 
was  not  in  any  way  the  result  of  his  negli- 
gence or  want  of  care,  bat  was  due  entirely 
to  the  negligence  of  Williams. 

The  motion  toe  a  new  tilal  alleges  that  the 
Terdict  is  cfuotrary  to  law  and  evidence,  and 
that  the  amount  of  damages  awarded  is  ex- 
cessive, the  same  being  (t,500.  The  motion 
also  contains  the  following  special  grounds: 
Tlie  court  charged:  "Under  the  law,  a  rail- 
road company  shall  be  liable  for  any  dam- 
age done  to  persons,  stock,  or  othw  property 
by  tbe  running  of  the  locomotives,  cars,  or 
other  nmchlnory  of  such  coiupany,  or  for 
damage  done  by  any  person  in  the  employ- 
ment and  service  of  such  company,  unless 
the  company  shall  make  It  appear  that  its 
agents  had  exercised  all  ordinary  care  and 
diligence,  the  presumption  in  all  cases  being 
against  the  company."  It  Is  alleged  that  this 
cliarge  Is  error.  In  that  It  makes  defendant 
liable  notwIthiJtanding  any  negligence  of 
jilafotlff,  and  because  it  was  error  to  charge 
tliat  plaintiff  was  entitled  to  recover  at  all. 


the  only  negligence  relied  on  him  being 
that  of  a  f^ow  servant.  Tbe  court  charged: 
"If  you  find  from  the  evidence  that  the  in- 
jury daimed  was  oocasiimed  by  tbe  negli- 
gence of  a  coempioyfi,  and  without  fault  on 
tbe  part  of  idalntlff,  then  he  woold  be  entitled 
to  recover."  Zt  Is  contended  that  this  was 
ciTor.  because  It  Is  not  the  law  that  idalntlff 
could  recover  tat  tile  negligenee  of  a  coem* 
ploye.  aiie  refusal  to  glre  the  foItowli% 
charge  Is  assigned  as  error:  "In  considering 
the  question  whether  or  not  the  company 
waa  at  fiault,  I  cbai^  you  that  the  rail- 
i-oad  company,  thoogh  re^tonsOde  to  Its  em- 
ployfis  for  negligence  on  tbe  part  of  superior 
officers,  such  as  bosses,  foremen,  etc.  Is 
not  reqjKOiiMble  for  negligence  <hi  the  part  of 
a  fellow  employs  which  results  In  Injnry 
to  the  other  em^oyA.  Thmlon,  if  you 
should  And  that  a  fellow  employe  was  negli- 
gent, and  that  his  negligence  was  the  only 
thing  that  caused  the  accident,  then  tbe 
phtluUff  cannot  recovw.  F^ow  employte 
are  those  who  are  engaged  together  In  ac- 
complishing any  particular  ^ece  of  work." 
The  court  charged:  "Hicks  la  not  bound  to 
show  how  the  accident  bappmed.  prodded 
he  shows  It  was  without  fault  on  his  part. 
Jf  the  road  was  unable  to  show  how  it  hap- 
pened, then  the  presumption  Is  still  against 
the  company,"— assigned  as  erroneous  In  re- 
quiting the  company,  after  showing  that  Its 
servants  exercised  ordinary  care  and  pm- 
dence,  to  go  further,  and  show  the  exact 
cause  of  the  injury,  though  it  were  an  acci- 
dent for  which  It  Is  kui^lUe  to  aaciibe 
the  cause.  A  witness  for  the  idainUff  waa 
asked,  as  an  experienced  plumbo',  from  the 
statement  of  facts  he  had  heard  In  connection 
with  It,  what.  In  his  (pinion,  caused  the  pipe 
to  faU,  and  answered,  "I  can  hardly  see  any 
other'  reason  than  the  way  he  describes; 
that  Is,  his  assistant  behind  him  let  go  tbe 
pipe."  He  was  further  asked:  "What  woold 
be  the  effect  of  16  feet  of  pipe  held  at  one  end 
on  a  stick  If  one  man  let  go,— what  would 
be  tbe  result  to  the  man  on  the  ladder  If  he 
had  the  pipe  on  his  should^,  as  described?" 
and  answered  that  as  to  his  own  balance  It 
would  have  a  tendency  to  throw  him  off,  but 
that  he  had  seen  a  man  struck,  and  not 
knocked  off.  Defendant  objected  to  thla  tee- 
timony,  because  it  was  an  expression  of  opln- 
lob  on  a  subject  not  of  expert  knowledge, 
one  who  was  not  a  witness  to  the  accident, 
about  ordinary  matters  of  every-day  experi- 
ence, which  could  be  as  well  understood  and 
interpreted  by  the  jury  as  the  witness,  and  be- 
cause it  was  an  expression  by  tbe  witness  of 
his  opinion  as  to  negligence^  on  facta  tes- 
tified to  by  plaintiff. 

Jos.  B.  &  Bryan  Cnmmlng,  for  plaintiff  In 
error.  J.  S.  &  W.  T.  Davidson,  for  d^endant 
in  error. 

ATKINSON.  J.  The  facts  upon  which  the 
questions  In  this  case  arise  are  so  fully  and 
accurately  stated  In  tlie  official  report  thai 
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we  do  not  deem  It  neoessary  to  restate  them 
here. 

1.  The  principle  declared  in  the  flret  head- 
note  has  been  so  frequently  and  so  strongly 
stated  by  thts  court  b««tofore  that  it  Is  un- 
necessary to  attempt  a  farther  elabOTatiou 
of  the  reasons  which  Justify  Its  recognition, 
it  might  be  well  for  the  profession  to  recog- 
nize tliat  with  reference  to  some  matters,  at 
least,  they  are  so  well  estabilsbed  as.  upon 
the  doctrine  ot  stare  decisis,  to  be  beyond 
further  contrOTersy. 

There  was  no  possible  riew  from  which  in 
this  case  section  3033  of  the  Code  could 
liave  had  the  slUrhtest  ivpUcaUon  or  the 
slightest  relevancy.  Its  proTlsicms  are  ut- 
terly for^n  to  this  kind  of  a  controvei^y, 
and  state  a  rule  of  law  which  Imposes  the 
burden  of  proof  raactly  where  tbe  true  law 
says  it  ought  not  to  be.  In  a  case  where  an 
employe  of  a  railroad  company  brings  an 
action  for  damages  against  his  employer, 
the  burden  of  proof  Is  upon  tbe  plaintiff.  In 
addition  to  the  Injury,  to  show  one  of  two 
things,— either  tliat  he  was  himself  entirely 
free  from  fault,  or  tliat  he  was  Injured  by 
the  negligmce  of  a  coemployfi.  Thus,  the 
burden  is  imposed  upon  the  plaintiff  to  prove 
his  case.  But  section  3033  of  the  Code, 
which  deals  with  injuries  not  done  to,  but 
done  by,  the  employes  of  the  company,  raises 
a  presumption  of  negligence  against  the 
company  upon  tbe  proof  of  Injury  alone.  So 
tbat,  whatever  may  have  been  the  charge 
of  the  court  thereafter,  and  even  though  the 
correct  rule  may  have  beai  thereafter  stat- 
ed, yet  the  effect  of  giving  In  charge  section 
3033  of  the  Code  to  the  Jury  was  to  confuse 
the  Jury  by  giving  to  them  two  rules  direct- 
ly In  conflict  the  one  with  the  other,  both 
of  which  were  to  be  employed  by  them  In 
determining  what  their  verdict  should  be. 
Under  such  a  condition  It  would  be  impos- 
sible for  them  to  regard  the  instructions  of 
the  court,  and  at  the  same  time  venA&c  an 
iDtelligent  verdict. 

'2.  The  court  charged  the  jury  that  the 
plaintiff  was  not  bound  to  show  bow  the  ac- 
cident happened,  provided  he  showed  it  was 
without  fault  on  hla  part,  and  then  adds.  If 
the  road  was  unable  to  show  how  it  hap- 
pened, then  the  presumption  Is  still  against 
the  company.  We  do  not  think  this  Is  a 
correct  rule  by  which  to  determine  the  lia- 
bility of  the  company.  When  the  plaintiff 
shows  that  the  Injury  was  Inflicted  through 
the  negligence  of  a  fellow  servant  engaged 
in  and  about  the  common  employment,  and 
without  fault  upon  his  part,  the  law  imposes 
then  upon  the  company  only  the  duty  of 
showing  that  Its  servants  exercised  ordinary 
and  reasonable  care.  It  vindicates  Its  con- 
duct by  submitting  evidence  satisfying  the 
Jury  that  this  Is  true.  Yet  this  charge  of 
the  court  instructs  the  Jury  that,  before 
the  «»mpany  would  be  excused,  It  must 
show  how  the  Injury  occurred.  No  such 
duty  is  lmp<wed  by  law;  none  such  should 


be  required  by  the  court;  and  the  charge 

was  erroneons. 

3.  We  think  the  "Objection  to  the  introduc- 
tion of  expert  testimony,  as  stated  In  the 
last  ground  of  the  motion  for  a  new  trial, 
was  w^  founded,  and  tbe  opinions  of  tbe 
alleged  expert  touching  the  particular  mat- 
ters concmilng  which  he  was  called  to  tes- 
tify should  have  been  excluded  by  tbe  court. 
The  evidence  showed  that  one  employg  of 
the  company  was  assisting  another  In  hold- 
ing a  long  piece  of  Ircm  pipe  against  the 
celling  overhead.  The  witness  was  asked: 
"What  would  be  the  effect  of  sixteen  feet 
of  pipe  held  at  one  end  on  a  stick  if  one 
man  let  go,— what  would  be  the  result  to 
the  man  on  the  ladder  If  he  had  the  pipe  mi 
his  shoulder,  as  described?"  He  was  fur- 
ther asked  what,  In  his  opinion,  caused  the 
pipe  to  fall.  We  do  not  think  these  matters 
inv<rtve  any  of  the  mysteries  of  any  particu- 
lar science,  trade,  or  craft.  The  plumber 
was  doubtless  an  expert  touching  matters 
Involved  In  his  particular  trade,  but  these 
matters,  concerning  which  an  expression  of 
opinion  from  him  was  then  invoked,  though 
bearing  some  slight  relation  to  the  plumbers* 
trade,  are  simply  the  ordinary  happenings 
and  events  of  life,  concerning  which  any 
man  of  reasonable  intelligence,  from  his 
own  observation,  would  be  able  to  speak 
with  aa  much  precision  as  tbe  most  expert 
plumber.  YMrdlcts  ebonld  sot  ordinarily  be 
founded  upon  the  opinions  of  witnesses,  and, 
to  authorize  their  admission,  the  court 
should  be  well  satisfied  that  the  circum- 
stances conc^^Ing  which  they  are  called  to 
testify  r^te  to  matters  of  opinion,  and  not 
to  matters  of  fact  Judgment  rsversed. 


{»  Oa.  271) 

HUTSON  T.  KINO. 
(Supreme  Court  of  GecHigla.    Jan.  14,  18^.) 
NBeusBHOB  — Danobrous  Prbkisbs— Isjukt  to 

TrESPASBBH— PLBADIN03. 

1.  The  mere  maintenance  of  a  dangerous 
naisance  upon  one's  iDc}oaed  premises  gives  no 
right  of  araon  to  another,  who,  without  neces- 
sity, and  without  invitation  from  the  owner, 
ther  express  or  implied,  voluntarily  deviates 
from  a  public  hijrhway  adjacent  thereto,  and, 
entering  upon  such  premises,  is  Injured  in  con- 
sequence of  the  existence  of  sach  nuisance. 

2.  If  the  nnlsance  complained  of  be  per  se  of 
such  an  obviously  dangerous  character  as  that  a 
person  of  reasonable  discretion,  entering  upon 
the  premises  of  another,  inclosed  or  nniiielosed. 
either  from  necessity  or  upon  invitation,  express 
or  implied,  could  readily  perceive  its  danger,  and, 
in  so  entering  such  premises,  should  suffer  in- 
jury which  he.  by  the  exercise  of  ordinary  care, 
could  have  prevented  or  avoided,  be  cannot  re- 
cover. 

3.  It  is  the  duty  of  the  owner  of  premises  so 
to  inclose  a  cellar  thereon  which  lies  in  danger 
ous  proximity  to  a  public  street  as  to  afford  to 
oni>  [Kissing  along  such  street,  in  the  exercise  of 
ordinary  care,  reasonable  immunity  against  the 
danger  of  casually  falling  therein.  If  tbe  own- 
er liiil  to  nerform  this  duty,  and  a  person  exer- 
cising BDch  care  so  falls  and  is  injured,  he  is 
entitled  to  recovn  from  the  owner  damages 
therefor. 
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4.  While  the  averment  of  facta  contained 
In  Independent  cotmts  of  a  dedaration  may  not 
be  taken  in  aid  the  one  ot  the  (rther,  yet  if  the 
pleader,  by  appropriate  averment  in  one  count, 
adopts  as  a  part  of  such  count  facts  stated  in  an- 
other, such  facts  BO  adopted  may  be  taken  as 
stated  in  the  former,  without  forinal  repetition; 
anil  ev^n  thouirb  the  latter  count  be  insufficient 
in  statement  of  a  cause  of  action,  if  the  former, 
so  aided,  states  a  cause  of  action,  a  demurrer 
thereto  for  want  of  a  cause  of  action  ahonld  be 
OTemiled- 

5.  Upon  the  prlncii^e  above  enundated,  each 
■of  the  counts  in  this  case  was  insuffident,  save 
the  second;  and  the  court  ored,  as  to  that 
connt,  in  snstainins  a  general  dcmamr  to  the 
declaration. 

(Syllabus  by  the  Oonrt) 

Ehror  from  court  of  Richmond;  W.  F. 
Bt^  Judge. 

Action  by  John  O.  Hntaon  against  Henry  B. 
King.  To  a  judgment  dismissing  the  action 
on  demiirm',  plaintlfC  brings  error.  Berersed. 

Henderson  Bros.,  Graft  &  Chaffee,  F.  H. 
MlUer,  W.  K.  MUIer,  and  F.  H.  MUler,  Jr., 
for  plaintiff  in  error.  Jos.  B.  &  Bryan  Gum- 
ming and  J.  R.  Lamar,  for  defendant  In.  errm:. 

ATKINSON,  J.  The  declaration  substan- 
tially allies  that  Broad  street  was  one  of 
the  principal  thoroughfares  In  the  city  of  Au- 
gusta; that  the  d^endant  was  the  owner  of 
a  certain  lot  fronting  thereon,  upon  which  he 
had  erected  certain  ImproTements,  consisting 
of  a  three-story  btick  building,  with  a  door 
and  windows  fronting  on  Broad  street,  and 
Immediately  adjacent  to  the  sidewalk  there- 
on, and  a  cellar  underneath  the  building, 
about  10  feet  deep;  that  on  the  28th  day  of 
August,  1892,  the  building  was  consumed  by 
lire;  that  thereafter,  and  until  the  occurrence 
hereinafter  stated,  the  defendant  negligently 
permitted  the  brick  walls  to  remain  cjtanding, 
without  barricade  to  the  open  door  and  win- 
dows or  other  protection  to  the  public  against 
Injuries  that  might  result  from  an  entrance 
Into  or  accidental  falling  Into  such  cellar;  that 
on  the  1st  day  of  October,  1802,  the  plaintlfT, 
not  b^ng  a  citlssffli  of  Augusta,  nor  familiar 
with  the  situation,  was  a  vIMtor  to  the  city, 
and  that,  while  passing  along  Broad  street 
that  night,  he  saw  this  open  door  leading  Into 
the  burned  building,  and,  assimiing  that  it 
was  an  entrance  to  some  retired  spot,  he  un- 
dertook, in  response  to  a  call  of  nature,  to 
enter,  and  Immediately  fell  from  the  sidewalk 
Into  the  bottom  of  the  cellar,  Inflicting  upon 
him  serious  bodily  Injuries.  Each  count  In 
the  declaration  described  the  character  of  the 
building,  and  the  local  situation,  and  the  cir- 
cumstances of  the  plaintiff's  presence  In  the 
city,  as  herein  stated.  The  second  count  in 
the  dcclaratlcNQ  alleges  that  the  plaintiff,  while 
passing  along  the  sidewalk  on  Broad  street, 
atljacent  to  said  building,  in  the  exercise  of 
all  ordinary  care  and  diligence,  casually  fell 
from  the  sidewalk  Into  the  cellar,  thus  sus- 
taining his  Injuries.  The  third  and  fourtn 
counts  In  the  declaration  allege, — one  of 
them,  that  after  the  destruction  of  the  build- 
ingt  and  befwe  the  injuries,  the  defendant 


was  engaged,  by  his  agents,  In  the  re- 
construction of  the  building,  and  further  al- 
leges that  because  of  their  negligent  conduct. 
In  falling  to  provide  some  barricade  h3  xvna 
Induced  to  ent^*,  as  stated  In  the  flrst  count  of 
the  declaration,  and  was  lujnrcd.  The  only 
difference  between  the  third  snd  fourth 
counts  is,  the  fourth  cucnt  alleges  ibat,  the 
defendant  having  employed  a  contractor  in 
the  woric  of  reconatnictlng  the  bolldlog,  the 
agents  of  the  contractor  were  n^Ilgent  in 
leaving  the  door  without  a  barricade.  To 
this  declaration  the  defendant  filed  a  general 
demurrer,  which  the  court  sustained,  and  to 
the  Judgment  of  the  court  diamigriTie  Us  writ 
the  plaintiff  excited. 

1.  The  mere  maintenance  upon  his  Inclosed 
premises  of  a  dangerous  nuisance  gives  no 
Tlgtxt  Of  action  against  the  owner  In  favc^  of 
any  person  who  may  enter  tberecn  without 
Invitation,  either  express  or  implied,  from 
the  owner.  Nor  does  it  ^ve  a  right  of  action 
as  against  one  who  voluntarily,  without  ne- 
cessity and  without  Invitation,  deviates  from 
a  highway  adjacent  thereto,  asd,  entering  up- 
on the  pronlses,  Is  Injured  In  consequence 
thereof.  Every  man  has  a  right  to  presume 
that  upon  his  own  praises,  guarded  by  a 
cleerly-m&rked  and  clearly-defined  Inclosure, 
other  i>ersons  will  respect  his  rights  of  prop- 
erty, and  will  not  Intrude  upon  the  privacy 
thereof;  and  if  upon  such  premises  he  main- 
tains a  dangerous  nuisance,  as  a  pitfall  or  oth- 
er like  contrivance,  and  a  stranger,  without 
Invitation,  rither  express  or  implied,  raters 
thereon,  he  should  take  ail  those  risks  result- 
ing from  mere  negligence  of  the  owner  which 
he  may  encounter  oa  the  venture.  With  ref- 
erence to  unlnclosed  premises,  a  different  rule 
prevails;  and  If,  upon  such  premises,  the 
owner  E^all  maintain  a  dangerous  nuisance, 
In  such  8ltuati(m  ss  that  persons  lavrfully  en- 
tering thereon,  without  fault  upon  their  own 
part,  suffer  Injury,  he  Is  answoable  In  dam- 
ages. 

2.  If  the  owner  of  premises.  Inclosed  or  un- 
lnclosed, maintains  thereon  a  dangerous  nui- 
sance, and  the  duiracter  of  the  nuisance  be  ot 
such  an  obviously  dangerous  nature  as  that  a 
person  of  ordinary  prudence,  in  the  erercise 
of  ordinary  care,  could  have  readily  discover- 
ed the  dangerous  charactw  of  such  nuisance, 
and  nevertheless  exposes  hims^  to  Its  dan- 
gers, and  fn  consequ(mces  is  Injured,  he  can- 
not recover,  for  this  may  be  classed  as  the 
voluntary  exposure  of  one's  person  to  an  un- 
necessary hazard.  It  comes  within  the  pro- 
vision of  the  Code  that  if  one,  by  the  exercise 
of  ordinary  and  reasonable  care,  could  have 
avoided  the  consequences  to  himself  of  a  neg- 
ligent lict  upon  the  part  of  another,  but  fails 
to  exerdse  such  care,  and  Is  Injured,  he  is  not 
entitled  to  recover.  Tested  by  this  latter 
rule,  the  first,  third,  and  fourth  counts  In  tho 
declaration.  It  seems  to  us,  fall  short  of  stating 
a  cause  of  action.  According  to  this  plain- 
tiff's declaration,  as  embodied  In  the  three 
counts  Just  mentioned,  he  was  passing  alon^ 


Digitized  by  Google 


Ga.) 


EINGSBEBY'a  LOVE. 


617 


tbe  street  In  a  strange  dtr  at  nlsbt;  he  saw 
an  open  door  leading  into  a  dilapidated  bnildr 
Ing,  end  he  vfAimtarlly,  ^tboat  invltatloD, 
eltber  e^wn  or  Implied  (except  In  so  ^  aa 
be  saw  propa  to  conatme  ttae  mere  finding 
of  this  dilapidated  building,  thus  open,  as  an 
In-v1tati(NQ  toHtt  fbe  owner  to  enter  tiiereln), 
steeled  into  tbe  door,  and  down  into  the  cel- 
lar. It  la  not  Claimed  in  the  dedaiatlon  of 
tbe  plaintiff.  In  tbe  three  coimta  (tbe  first, 
tiiird,  and  fourth)  In  which  he  seeks  to  recorer 
npcm  tbiB  tbew7  oi  the  d^aidanfe  llabiUtr, 
tbat  In  going  into  the  door  he  was  net  goll^ 
(tf  ne^lgence;  bat,  <m  the  contisry,  bi  the 
fizBt  oonnt  ot  the  declaratloo  be  alleges  a  fixed 
pnrpoae  to  enter  the  bnllding,  and  that  while 
so  entering  be  ezerdsed  all  ordinary  care  and 
peaOssux,  and,  notwithstanding,  fell  Into  tbe 
cellar.  The  third  count  alleges  that  wbil»  be 
waa  walking  along  tbe  street,  ezercisfng  all 
OTdlnarr  care  and  prudence,  he  turned  towards 
tbe  open  door  of  tbe  pranises,  and  determined 
to  enter,  supposing  It  would  lead  to  a  retired 
spot  Tbe  fouth  count  alleges  that  the  inju- 
ries were  snatalned  as  alleged  In  tbe  forego- 
ing counts.  The  negllgoice  of  the  plaintiff 
which  d^eats  his  recovery  upon  these  three 
counts  ccHisista  in  the  erpomm  of  hlma^ 
ToluntarUy  to  Hie  hanrd  ot  goiag  into  tbe 
bufidlng  at  allt  witbout  r^Enence  to  whether 
'he  waff  Qidng  ordinary  care  hi  tbe  eff<Mt  to 
get  in.  If  a  man  gt^g  upon  the  premises 
of  another  should  see  an  opea  well,  and  should 
Toluntarily  attempt  to  descend  to  Its  bottom, 
exercising  thp  most  extreme  care  and  caution, 
but,  In  tbe  descent,  should  fall  and  receive  In- 
JnrlBB,  be  could  not  j^corer,  not  because  he 
was  wanting  in  care  cs  caution  in  making  the 
descent,  but  because  it  was  manifestly  dan- 
gerous and  hazardous  to  attempt  tbe  descent 
at  alL  So,  In  fUs  case,  it  could  make  no  dif- 
ference  bow  careful  this  plaintiff  was  as  he 
walked  along  tbe  sidewalk,  ma  how  carefully 
guarded  were  his  footst^s  as  be  walked  Into 
the  dilapidated  bnlldingr-be  could  not  recov- 
er, because,  Oras  voluntarily  exposing  blmsdf 
to  an  unnecessary  hazard,  be  assumed  the 
risks  of  tbe  hazard;  and,  bdng  injured,  he 
'  must  abide  the  consequences.  If  upon  the 
premises  of  an  owner,  situated  In  dan^rous 
proximity  to  a  pnUlc  thoroughfare,  there  be 
an  excavation  Into  which  persons  passing 
alaag  tbe  tluxoogUBare,  in  Hie  exercise  fjt  or- 
dinary care,  ml£^t  casually  fall.  It  Is  the  duty 
of  the  owner  of  the  premises  so  to  indose  the 
same  as  to  afford  reasonable  Immunity  against 
the  danger  which  might  otherwise  probably 
result  from  Its  eezlstraice.  Wtaatevo-  may  be 
tbe  duty  of  an  owner  of  premises,  with  ref- 
erence to  persons  who  unlawfully  Intrude 
thereon,  such  owner  has  no  right  to  maintain 
upon  bis  premises  any  dangerous  nuisance 
whidi  might  imperil  the  liveB  of  thoae  p«r< 
sons  who,  from  lawful  necessity  or  conven-  I 
ience  might  pass  along,  and  by  acddent  or  I 
some  superior  forces  and  without  fault  upon  ' 
their  own  part,  fall  or  be  thrown  from  the  | 
sidewalk,  or  from  a  public  thoroughfare,  Into  : 


such  excavation.  A  man  must  so  guard  bis 
premises  situated  immefUatdy  adjacent  to  a 
public  Ughway  as  that  <me  who  of  necestity 
deviates  slight^  therefrom  may  not  be  in- 
jured. Tho  second  count  In  the  dedazatton, 
upon  these  principles,  states  a  cause  of  action. 
It  alleges  the  existence  and  character  of  this 
dangerous  nuisance  upon  the  defoidant's 
premises;  alleges  that  ^alntlff  was  pasdng 
along  the  street  In  the  exercise  of  ordinary 
and  reasonable  care^  snd,  without  fault  upon 
his  part,  casually  fell  therefrom  Into  this  cel- 
lar up(ni  tbe  defendant's  premises.  We  think, 
if  tbe  facts  be  proven  as  laid  in  this  count  of 
the  declaration,  a  recovery  may  be  bad;  and 
that  is  tbe  test  always  in  considering,  upon  a 
damnzrer,  tiie  snfficl«icy  of  a  dedaratlon. 

&  It  waa  Insisted,  however,  iqton  the  argu- 
ment here,  that  inasmuch  as  the  second  count 
in  the  declaration  did  not,  of  Itsdf,  state  all. 
of  tiie  facts  necessary  to  constitute  a  cause  of 
action,— there  being  no  ad  damnum  or  allega- 
tlra  of  pain  and  Injury,  esce^vt  by  reference 
to  another  count,— tbe  same  oould  not  be  aid- 
ed by  avoments  ot  facts  in  such  other  count 
contained.  This  is  a  correct  rule  where  the 
counts  are  ^pressly  wholly  independent  of 
each  other.  "Set  the  bettw  rule  of  pleading, 
where  tbe  tacts  stated  in  tbe  dedaratlfm.  Jus- 
tify it,  la  tbe  <me  stated  and  declared  in  the 
fourth  headnote  supra.  Judgment  revorsed. 


(96  Ga.  6U) 

KINGSBBRT  v.  LOVB. 

(Supreme  Court  of  Georgia.    Jan.  14, 1895.) 

Bale  by  Administrator— Scopm  or  Power — 
Rights  of  Fubobasbb. 

1.  An  order  of  the  court  of  ordinary  authoi^ 
iidng  an  administrator  to  sell  the  real  property  of 
a  decedent  operates  as  a  limitation  upon  his 
power,  and  at  a  sale  thereunder,  while  be  may 
si'll  a  less,  he  can  sell  no  greater,  Interest  than 
that  described  Id  tbe  order  of  sale. 

2,  Where  the  order  conferred  upon  an  ad- 
ministrator the  power  to  sell  a  certam  bond  for ' 
titles,  wherein  the  obiigtHr  covenanted  to  recon- 
Tey  to  the  intestate  certun  premises  tber^a  de- 
scribed, upon  tbe  payment  of  a  sum  certain 
therein  named,  the  order  also  authorizing  the 
sale  of  the  interest  of  the  intestate  in  the  prem- 
ises BO  described,  the  doctrine  of  caveat  emptor 
applied,  and  a  purchaser  was  bound  to  take  no- 
tice that  the  administratw  bad  no  power  to  sell 
other  than  the  equity  of  redemption  of  his  in- 
testate in  such  premises.  Yet  where,  at  the  sale, 
the  auctioneer,  acting  for  the  administrator  and 
in  his  presence,  announced,  in  reply  to  a  ques- 
tion from  a  person  who  contemplated  bidding, 
that  the  land  itself,  and  not  a  paper,  was  being 
sold,  and  this  person  then  announced  that  he 
would  bid  only  for  the  land  free  from  all  incum- 
brauL-os,  and  did  so  bid,  the  administrator  then 
and  there  also  announang  that  he  would  pay 
off  the  debt  secured  by  the  deed  out  of  the  pro- 
ceeds of  the  sale,  and  the  property  was  knock- 
ed off  to  such  bidder,  although  tbe  administrator 
may  hare  had  no  legal  authority  to  make  such 
an  announcement,  if  the  bidder  was  thereby  mis- 
led, and  induced  to  believe  he  was  bidding  for  an 
nnincumbered  title,  and  his  bids  were  accepted 
accordingly,  these  facts,  in  connection  .with  a 
snbscqupnt  refusal  by  the  administrator  to  com- 
ply with  the  tern  s  of  his  announcement,  roiisti- 
tuted  such  a  fraud  upon  the  bidder  as  releiiiSfil 
him  from  completing  his  purchase  and  taking 
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snd  pajrinx  for  th«  land  snliject  to  the  Incam- 
brance,  ana  he  was  not  liable  for  tiie  dlff«ence 
between  tbe  amount  of  hla  bid  and  the  price 
for  which  the  bond  for  titles,  together  with  the 
interest  of  tbe  intestate  thereunder,  was  after- 
wards resold  at  his  risk.  It  was  accordins^  er- 
ror to  strike,  oo  general  demurrer  thereto,  a 
plea  settiog  np  these  facts,  there  being  no  spe- 
cial demurrer  attacking  the  plea  for  want  ot  auf- 
ficient  accarac7  and  fullness. 
(Syllahoa  bj  the  Coort) 

Error  from  city  court  of  Atlanta;  HowaM 
Tan  Gpps,  Jadge. 

Action  by  8.  B.  LoTe,  administrator,  ogalnat 
Joseph  KlDgBbery.  Prom  the  Judgment  ren- 
dered, defendant  brings  error.  Reversed. 

Tlio  following  Is  tbe  (^clal  report: 

Ix>Te,  as  administrator  of  0.  C.  Green,  stied 
Klngsbery,  alleging:  On  April  7, 1891,  tinder 
an  order  from  tlie  court  of  ordinary  of  Fiiltou 
comity,  granted  to  him  as  administrator,  and 
after  having  legally  advertised  the  same,  as 
such  administrator,  before  the  courthouse 
door,  and  in  conformity  to  law,  be  publicly  of- 
fered for  sate  to  the  highest  bidder  a  bond  for 
title  made  by  one  Achey  to  C  C.  Green,  c<^y 
of  which  bond  is  attached.  Tbe  advertise- 
ment under  which  the  bond  for  title  was  be- 
ing sold  was  read,  and  bids  asked  for.  Klngs- 
bery bid  ¥20,000  for  the  b(md,  and.  being  tho 
highest  and  best  bidder,  It  was  knocked  off  to 
him  at  that  sum.  Klngsbeiy  refused  to  pay 
petitioner  the  amount  bo  bid,  though  petitlcHi- 
er  made  out  and  tendered  to  him  a  pn^r  con- 
veyance of  the  bond,  in  ctaiformlty  to  the  ad- 
vertisement under  which  It  was  sold.  Peti- 
tioner readvMTtlsed  the  bond  according  to  law, 
and  according  to  law,  on  June  2,  1891,  again 
offered  it  for  sale,  when  It  was  knocked  off  to 
one  Hendricks,  the  highest  and  best  bidder, 
for  $14,180.  The  second  sale  was  made  at 
the  risk  of  Klngsbery,  who,  und«:  the  facta, 
Is  Indebted  to  petitioner  $5,820.  Petitioner 
was  put  to  the  expense  of  reedvartislng  the 
sale,  in  the  smn  of  $31.50,  and  this  also  he 
Is  entitled  to  recover  of  Klngsbery.  Though 
the  bond  was  bid  off  at  the  last  sale  by  Hen- 
dricks, the  purciiase  was  made  in  the  interest 
of,  and  for  the  benefit  of,  Klngsbery.  The 
readvertlsemeut  declared  that  by  virtue  of  an 
order  of  the  court  of  ordinary  granted  at  the 
February  term,  1891,  there  would  be  sold  the 
following  property  of  O.  O.  Green,  deceased: 
"One  bond  for  title  made  by  F.  L.  Achey, 
dated  21st  day  of  September,  18S1,  which  bond 
obligates  the  said  P.  L.  Achey  to  convey  to  C. 
C.  Green,  his  heirs,  executors,  administrators, 
or  assigns,  all  the  right,  title.  Interest  dalin, 
or  demand  which  the  said  P.  L.  Achey  has  In 
tbe  following  described  property  [then  fol- 
lowed a  description  of  certain  lands] ;  also,  at 
the  same  time  and  place,  all  the  Interest  of  C. 
C.  Green,  deceased.  In  and  to  the  land  above 
described,— the  sale  of  the  interest  of  said  es- 
tate In  the  land  and  the  bond  for  titles  being 
authorized  by  the  ordinary,  by  otdw  as  above 
stated."  The  atigtiaX  advertisement  was  aim* 
liar. 

Defentlant  pleaded  the  general  Issue.  Also, 
before  the  sale,  and  on  the  same  day  thereof; 


tbe  advertisement  bring  Amblgnotra.  he  went 
to  plaintiff,  and  UA6  blm  he  desired  to  bid  on 
the  land,  and  wanted  to  know  exactly  what 
was  to  be  sold,  because  he  did  not  want  to 
buy  land,  and  then  have  to  pay  any  more  than 
his  bid.  The  administrator  Informed  him  the 
land  would  be  B<dd,  and  rrferred  him  to  B.  T. 
Dorsey,  the  attorney  trf  the  administrator,  tor 
Information  ss  to  exactly  what  would  be  eoil<l, 
who  replied  that,  hi  his  Judgmmt,  defendant 
would  get  the  land  free  from  lien.  Said  at- 
torn^ referred  him  to  M.  A.  Candler  for  fur 
ther  InfMmatlon;  Candler  being  an  attpmey 
at  law,  and,  with  Dorsey.  bring  IntMcsted  In 
the  claim  hrid  by  Achey  against -ihe  estate. 
Defendant  was  Informed  Candler  that  the 
land  would  be  srid,  and  that  defendant  wonld^ 
If  he  bought  It,  get  the  land,  and  the  Achey 
claim  or  lloi  would  be  paid  out  of  the  im- 
ceeds  of  tbe  sale.  When  tbe  sale  came  vn, 
dtfendant  inquired  of  the  auctioned*,  while 
be  was  actually  engaged  in  making  the  sale, 
what  he  was  selling,  who  answered:  "I  am 
selling  the  land.  1  am  offering  yon  land,  with 
great,  big  trees  on  it,  and  not  a  paper."  De- 
fendant then  said,  "I  bid  for  the  land,  nnin- 
cambered,"  so  much,  and  then  continued  to 
bid— Candler  being  the  party  who  finally  ran 
It  up  on  defendant^-until  the  sale  culmIn.^ted 
In  a  Md  by  defendant  of  $20,000  for  the  land 
unlncnmbered,  at  which  price  It  was  knocked 
off  to  him.  Defendant  tendered  the  money  to 
tbe  administrator,  and  was  tendered  In  recript 
therefor  a  simple  transfer  of  the  bond,  the 
latter  claiming  that  defendant  must  pay  off 
the  lien  in  addition  thereto.  Defendut  re- 
plied that  he  did  not  bid  for  any  such  thing 
or  purpose,  and  declined  then  to  accept  the 
offer.  Tbe  conduct  of  the  administrator  and 
his  advisers  <^erated  as  :i  leg:il  frand  upon 
blm.  He  was  misled  find  surprised  thereby, 
and  therefore  Is  not  Indebted  to  plaintiff.  He 
never  bid  for  the  bond,  nr  the  kind  as  affected 
thereby,  and  would  not  have  E:iven  or  oltereA 
$20,000,  or  any  such  sum,  for  the  land  Incum- 
bered, or  any  qualified  Interest.  From  tbe 
anuouDcements  made  at  the  sale,  and  conver- 
sations with  the  iiartlea  before  tlie  sale,  he 
thought  he  was  buying  the  whole  i)ropeTty 
free  from  liens;  aud.  if  In  fact  be  did  not  do 
so,  he  was  honestly  mistaken,  and  did  not 
make  the  contract  as  contended  for  by  plain- 
tlir,  and  the  minds  of  the  parties  never  met  In 
respect  thereto.  The  negotiations  between 
him  and  tbe  administrator  before  and  at  the 
lime  of  the  sale  were  in  reference  to  the 
claim  of  Achey  alone,  and  as  io  whether  the 
purchaser  at  the  sale  would  have  to  pay  off 
that  claim,  or  whether  the  admlulstrator 
would  settle  It  out  of  the  proceeds  of  the  fale; 
and  the  administrator  stated,  in  substance, 
that  he  could  settle  that  claim  out  of  the  pro- 
coeds.  When  defendant  tendered  the  $20,000 
to  plaintiff,  he  requested  an  admlnlBtni tor's 
deed,  and  declined  to  pay  cmly  when  the  ad- 
ministrator stated  he  would  do  no  more  tlmu 
transfer  the  bond,  and  would  not  jtay  thr' 
amount  doe  Achey  out  of  tbe  proceeds  of  the 
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sale.  This  plea  was  gtricken  on  ilemnrrer. 
There  was  a  verdict  for  plaintiff  Cor  55,850.50 
principal,  with  Interest,  and  $30.50  cost  of 
advertising.  Defendant's  motion  for  new 
trial  was  ovamled,  and  he  excepted. 

The  motion  ccmtained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  court  erred 
In  refusing  to  allow  defendant  to  prove,  un- 
der  the  plea  of  the  general  Issue,  that  by 
special  agreement  with  the  administrator 
the  bond  was  not  to  be  sold,  bnt  that  the 
land  Itself  should  be  sold,  and  that  the  ad- 
ministrator would  pay  off  all  incumbrances 
on  the  property  ont  of  the  proceeds  of  the 
sale.  Error  in  sustaining  the  demurrer  to 
the  plea,  and  In  refusing  to  allow  defend- 
ant to  Introdnce  testimony  In  support  there- 
of. Defendant  offered  to  show  by  evidence 
that  priw  to  said  sale  the  administrator 
agreed  with  defendant  that  the  land  of  the 
deceased  should  be  sold,  and  that  the  ad- 
ministrator would,  ont  of  the  proceeds  of  the 
sale,  pay  off  the  c'laims  against  said  estate, 
and  especially  the  clalnl  of  F.  L  Acfaey. 
who  held  a  deed  to  the  property  as  security 
for  a  loan;  and  the  court  refused  to  admit 
this  evid^ce,  and  thereby  committed  error. 
Defendant  offered  to  prove  that  it  was  the 
understanding  and  the  agreement  of  the 
administrator  and  his  couns^,  the  creditors 
and  their  counsel,  who  had  bought  the  land 
of  the  said  Achey,  and  of  the  auctioneer  who 
sold  the  property,  that  the  land  itself  was 
sold  nnincumbered,  and  that  the  bond  for 
titles  was  not  sold,  which  the  court  refused 
to  admit,  and  thereby  committed  error. 
(Note  by  the  Court:  "The  advertisement  was 
read  by  the  auctioneer  to  the  bidders.  It 
followed  the  order  of  the  sale  by  the  or- 
dinary. The  court  held  that  the  bidders 
must  look  to  the  advertisemMit  and  the  or- 
der, and  could  not,  by  parol,  enlarge  their 
purchase.")  Defendant  offered  to  prove  that 
before  making  his  first  bid  he  inquired  of 
the  auctioneer  what  be  was  selling,  and 
that  the  auctioneer  replied  that  he  was  sell- 
ing the  land,  and  not  the  b<»id  for  title;  that 
be  was  selling  the  land,  with  "great,  big 
trees  on  It,"— which  the  court  refused  to 
admit,  and  thereby  the  court  committed  er- 
ror. Because  defmdant  offered  to  prove 
that  Just  before  making  his  bid  he  an- 
nounced to  the  auctioneer,  and  In  the  hear- 
ing of  those  present,  that  he  bid  for  the  land 
nnincumbered,  which  the  court  excluded, 
and  thereby  committed  error.-  Defendant 
off«ed  to  prove  that  Immediately  after  his 
Qnal  bid  was  made  and  acc^ted,  before  the 
pe<9le  present  had  dispersed,  and  In  the 
bearing  of  those  present,  he  announced  that 
his  bid  was  for  the  land  unincumbered, 
which  testimony  was  excluded  by  the  court, 
and  the  court  erred  therein.  (Note  by  the 
Court:  "My  opinion  was,  this  being  a  judi- 
cial sale— under  a  proper  order,  and  adver- 
tisement read  to  all  bidders  at  the  sale, 
which  recited  said  order— of  the  Interest  of 


the  intestate  in  the  land  under  a  bond  for 
title,  that  the  last  bidder  got  tbat  Interest 
In  the  land  unincumbered,  and  tuat  he  could 
not,  under  the  doctrine  of  caveat  emptor, 
prove  by  parol  that  he  had  an  agreement 
that  he  was  buying  a  fee-simple  estate.") 
Because  defendant  offered  to  prove  that  he 
was  misled  Into  bidding  on  said  property 
by  M.  A.  Candler,  who  represented  the  cred- 
itors, and  especially  the  claim  of  F.  L.  Achey 
and  others,  who  were  Interested  In  the  pro- 
ceeds of  the  sale,  and  by  R.  T.  Dorsey,  who 
was  likewise  interested,  as  a  creditor,  In  the 
proceeds  of  the  sale,  and  was  counsel  for 
the  administrator,  and  by  the  adminlstiator 
himself  and  the  auctioneer,  all  telling  blm 
that  if  he  bid  at  the  sale  he  would  buy  the 
land,  and  that  the  claims  would  be  paid  off. 
Defendant  offered  to  prove  further  that, 
bnt  for  the  fact  of  his  being  entrapped  and 
misled  by  the  statements  of  all  the  parties 
Interested  In  said  sale,  he  would  not  have 
bid  on  said  property,  all  of  which  testimony 
the  court  refused  to  admit,  and  tbe  court 
committed  error  therein.  (Note  by  the 
Court:  "There  was  no  oljer  to  show  that 
the  heirs  of  this  estate  agreed  to  convey  a 
fee^imple  estate  under  this  Judicial  sale 
of  a  bond  for  title.*')  Because  the  court  err- 
ed In  holding  that  the  announcement  by  the 
defendant,  prior  to  bis  first  bid,  that  he  was 
bidding  for  the  land  unincumbered,  applied 
only  to  that  bid,  and  that  before  It  could 
apply  to  subsequent  bids  It  was  necessary 
that  the  announcement  be  repeated  with 
each  bid.  Because  the  court  erred  In  hold- 
ing that  the  announcement  made  by  defend* 
ant  Immediately  after  his  last  bid,  and  after 
the  bond  for  title  had  been  knocked  off  to 
him,  and  before  the  crowd  dispersed,  was 
not  such  a  qualification  of  his  bid  as  would 
make  It  binding  only  for  the  land  unlncnm- 
bered.  Because  the  court  erred  in  refusing 
to  allow  def«)dant  to  prove  that  Col.  M.  A. 
Candler  was  the  only  other  bidder  at  said 
sale,  and  that  he  made  the  same  announce- 
ment as  to  what  he  was  bidding  for,  to  wit, 
tbat  he  was  bidding  for  the  land  free  from 
all  incumbrances.  Because  the  court  erred 
in  holding  tbat  a  bid  for  the  land  unincum- 
bered was  a  bid  for  the  bond  for  title  which 
was  advertised.  Because  tbe  court  erred 
In  holding  that  the  admlnlBtratOT  could  not 
enter  Into  an  agreement  with  defendant, 
whereby  the  terms  of  the  sale  were  changetl 
to  tbe  extent  that  all  claims  sbould  be  paid 
out  of  the  proceeds  of  the  sale,  and  tbat  the 
land  should  be  aolA  free  of  incumbrances. 
(Note  by  the  Court:  "The  court  held  tbat  a 
Judicial  sale  of  a  bond  for  title  could  not 
be  changed  by  parol  to  a  sale  of  a  fee-simple 
eetat&")  Because  the  court  erred  In  hold- 
ing that  tbe  conveyance  to  Achey,  which 
was  a  deed  to  secure  a  loan,  was  not  a  mort- 
gage. In  the  sense  tbat  tbe  lien  thereof 
would  be  divested  by  an  administrator's  sale 
of  the  bond  for  title.  Because  tbe  court 
erred  la  allowing  the  advertlsioc  expenses 
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as  a  part  ot  tbo  jxeovery.  Because  the  court 
erred  in  taking  charge  ot  said  case^  and  di- 
recting the  Jnty  to  find  a  verdict  for  tlie 
plalntlfl  tap  the  amount  claimed.  Error  in 
charging:  "The  evidence  In  this  case  ia  un- 
disputed. There  Is  no  Iraue  of  fact  for  tbe 
court  to  instruct  700  upon  and  give  you  the 
law  in  refraence  to.  The  evid«ice  Is  un- 
disputed. Under  the  undisputed  evidence 
of  the  case,  I  charge  you  to  And  for  the 
plalntlS  the  dlffermce  in  the  flrst'sale,  which 
waa  for  twenty  thousand  doUars,  and  the 
amount  the  propwty  brought  at  the  second 
sale,  the  dlfferraice  being  ¥5,820.  I  (diarge 
yon  to  find  that  for  the  plaintiff,  with  legal 
intwest  at  seven  per  c&it,  upon  It  from  the 
date  ctf  tbe  first  sale.  And,  upon  one  other 
item,  Z  charge  you  to  look  into  the  evidence, 
and  if  it  appears  that  the  administrator  in- 
curred  any  ezpecses  In  the  fact  of  having 
to  sell  the  pnv>erty  ovw,  and  those  ex- 
penses appear  to  be  reasonable  and  neces- 
sary, that  you  will  allow  them.  The  form 
ot  your  vradlct  will  be,  'We^  the  Jury,  find 
tor  the  plaintiff  so  many  dollars  principal, 
and  so  many  dollars  Interest,  with  c<wts  of 
suit'  '  Whether  the  charges  subseQuoitly 
Incurred,  If  any  were,  were  necessary,  or 
whether  the  amount  testified  to  is  reaBona> 
ble  In  amount,  is  tm  you.  I  leave  that  to  you. 
The  Intoest  is  to  run  tnnn  the  data  whoi 
the  obligation  to  pay  arose,  and,  as  this 
waa  a  cash  sale.  It  arose  immediately  up<m 
the  first  Baie,~-the  sale  at  which  it  was 
knocked  off  to  Mr.  Kingsbery  a.t  twenty 
thousand  dollars."  Because  the  court  err- 
ed in  refusing  to  allow  d«Eendant  to  prove 
that  the  administratcH:  made  an  agreement 
with  him  that  he  would  sell  the  land  ot 
U.  C.  Green,  and  not  the  bond  for  title,  as 
advertised  for  s^e  by  said  administrator, 
and.  therefore,  that  the  administrator  will 
pay  off  the.Uen,  and  not  require  tbe  pur- 
chaser so  to  da 

Pending  the  trial  the  court  sent  out  the 
Jury  fran  the  court  room,  and  allowed  the 
cross-ezamlnatl(m  of  the  witness  S.  B.  liOve 
to  proceed  as  foUows;  "Q.  (by  defendant's 
attorney).  Mr.  Lov^  didnt  Mr.  Kingsbery 
oome  to  yon  on  the  day  of  tbe  sate^  and  ask 
yon  what  yon  were  going  to  sdl?  ■  A.  Wdl, 
he  came  to  me.  I  don't  reocdlect  very  dis- 
tinctly what  be  said.  Q.  Didn't  you  and  he 
talk  about  whether  you  were  gohig  to  sell 
the  land,  or  bond  for  title?  A.  No;  there 
wasn't  anything  said  about  selling  tbe  land. 
My  undsrstandbig  wa^  in  talking  about  it, 
that  the  selUng  at  tbe  bond  carried  the  land 
with  ft  I  might  have  said  I  was  going  to 
sell  the  land  in  selling  the  bond.  Q.  You 
might  have  said  von  were  going  to  sell  the 
land?  A.  Yea,  air;  going  to  sell  the  land. 
Q.  (by  i^lntiff's  attorney).  What  was  your 
answer?  A.  I  say,  in  saying  I  waa  gi^g  to 
sell  the  bond  I  might  have  said  I  was  going 
to  BcU  the  land,  as  s^Ing  the  bcmd  carries 
tbe  [land]  with  It.  Q.  (by  defendant's  attor- 
ney).  Didn't  yott  answer  tbe  specific  aues- 


tlon  when  he  asked  you  what  you  were  going 
to  sell,— that  you  were  going  to  sell  the  land? 
A.  No  sir.  Q.  Do  you  swear  podtlv^  that 
you  did  not  tdl  Mr.  Kingsbery  that  that  Is 
what  you  meant,  tx  do  you  awrar  yoa  didn't 
tell  him  in  those  wwds  when  he  asked  you 
what  yon  wa«  going  to  sell?  Didn't  yon  tell 
him  you  were  going  to  sdl  the  land?  A.  I 
might  have  said  It  In  that  way.  I  didn't 
mean  I  wss  going  to  sell  the  land.  Q.  Didnt 
you  refer  him  to  Judge  X>orseiy?  A.  Yes,  air; 
Z  did.  Q.  Now,  at  the  time  tbe  sale  occurred, 
who  did  the  s^lng?  A.  Oeotge  Adair.  Q. 
Don't  you  recollect  that,  whilst  CoL  Adair 
was  talking  there,  CJol.  Candler  asked  him  a 
Questton  as  to  what  he  was  going  -to  s^l?  A. 
I  d(»tt  know  who  asked  the  que^on.  Z 
heard  a  question  asked.  Q.  Thwe  was  a 
question  asked,  but  you  dont  know  who  ask- 
ed tbe  question?  A.  Z  dont  tUnk  Z  da  Q. 
Didn't  you  hear  Mr.  Eingsbory  ask  a  qoea- 
tion  of  Col.  Adair?  A.  Wdl,  no;  Z  don't  rec- 
ollect that  Z  did.  Z  waa  standing  dose  by,  toa 
Q.  Do  yon  remembw  what  the  words  of  Mr. 
Klngsbay's  Ud  werer-the  w<ndB  be  used 
In  making  the  trid?  A,  No^  idr;  Z  nvra  paid 
any  attmtlcHL  to  that  Q.  To  refresh  your 
mind,— didn't  be  say,  1  will  give  you  so  many 
dollars  for  the  land  unincumbered?'  Didnt 
you  hear  that?  A.  No,  Ox',  1  never  beard 
that  Q.  You  don't  say  he  didn't  say  it?  A. 
Oh  no,  sir;  there  was  a  considerable  m>wd 
thorew  Q.  I>o  yon  know  M^.  James  B.  Grayl 
A.  Ym,  sir.  Q.  Did  yoa  have  a  talk  with 
him  that  day  about  this  laud?  A.  Yes,  sir. 
Q.  Didnt  Mr.  Gray  ask  you  if  you  urere  go* 
ing  to  sen  tlie  land  Incumbered,  or  nnlncnm- 
bered?  A.  He  asked  me  In  relation  to  the 
mor4iagea»  and  Z  told  him  tbe  mortgages 
would  go  upon  the  money,  I  thought  Q. 
You  did  t^  him  the  mortgages  would  have 
to  go  cm  the  fund?  A.  Yes.  sir;  Z  did.  Q. 
In  that  voy  talk,  didn't  Mr.  Gray  ask  you 
about  this  Achey  clahn?  A.  No,  sin.  Q.  Be 
didn't  say  anything  about  that  to  you?  A.  Z 
don't  remember.  Q.  You  d<m't  swear  that  he 
didn't  say  it  though,  do  you,  Mr.  ixyve?  A. 
Na  sbr;  but  I  think  Z  would  be  likely  to 
recoUect  it  it  he  did.  Q.  Who  was  It  that 
did  tbe  bidding,  besides  Mr.  Kingsbery?  A. 
I  undKstood  that  OaL  Candler  Ud.  He  wss 
tb«e  in  the  crowd.  I  couldnt  hear  veacy  w^ 
Q.  At  any  rate,  Is  It  true  that  towards  tbe 
end  of  the  bidding  tbe  thing  dropped  off  be- 
tween G<^  Candler,  <»  tbe  one  side,  and  Mr. 
Kingsbery,  on  tbe  oth«,  didnt  it?  A. 
Z  think  sa  I  don't  know.  I  didnt  hear  CoL 
Candler  bid.  Z  didnt  hear  Urn  ^eak  out 
you  know.  Q.  Didnt  CtA.  Candler  say  that 
he  would  start  the  bidding  by  Uddlog  so 
much  for  the  land?  A.  No^  sir;  Z  nevw  heard 
what  be  said.  Q.  The  fact  Is.  BIr.  Love,  yua 
didn't  pay  much  attention  to  what  was  g<o4ng 
on.  did  yon?  A.  Na  sir;  he  was  over  In  a 
crowd,  yon  know.  Q.  C<A.  Adair  waa  your 
agent  appointed  by  you  to  conduct  tbe  sal^ 
wara't  he?  A.  Yes.  sir.  Q.  He  was  yoor  auc- 
tioneer? A.  Yes,  sir.  Q.  And  yoa  paid  hte 
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out  of  the  funda  of  the  estate,  did  yoal  A 
Yes,  sir.  Q.  ^Ir.  ItOTe,  don't  you  rememb^, 
when  Col.  Adair  was  asked  there  what  he 
was  s^ing:,  that  he  said  'I  am  selling  ;cn 
land,  with  great,  big  trees  on  if?  A.  Well, 
Oeorge  Bald  a  good  deal  at  the  outset,  when 
he  first  started  out,  and  then  scone  one  asked 
Mm  what  he  was  selling,  and  he  turned  to 
me,  and  asked  me  something  about  the  land, 
— 'What  am  I  selling?'  says  he;  and  I  said, 
'You  sell  It  Just  aa  It  Is  advertised.'  Q. 
How  loud  did  you  say  that?  A.  Ijoud  enough 
for  him  to  hear  It  Q.  But  you  were  right 
by  him,  wer^'t  you?  A.  Bight  behind  him. 
Q.  Ton  always  talk  low,  don't  yon?  A.  Well, 
sometimes  I  talk  out  Q.  Mr.  Love,  I  want 
to  ask  yon  if,  after  this  first  sale  occurred, 
you  didn't  state  to  Mr.  Kingsbery  that  there 
was  such  a  misunderstanding  about  the  mat- 
ter that  in  your  opinion  it  woold  be  fair  and 
right  to  dedare  the  first  sole  off,  and  to  resell 
this  pn^erty?  (Plaintiff's  coimsel  objected.) 
The  Court:  This  Is  simply  to  see  what  the 
scope  of  th&  testimony  Is.  You  stay  uuawer 
the  Question.  A.  No,  sir;  I  didn't  tell  Mm 
that  I  told  Mm  I  was  sorry  he  mlsimder- 
atood  It  He  said  be  did.  and  I  told  him  I 
was  sorry  for  It.  Q.  You  didn't  tell  lilm  any- 
thing like  the  fact  that  you  misunderstood  It? 
A  No,  sir.  Q.  Did  you  say  anytMng  to  him 
about  that—that,  in  your  opinion,  rairness 
demanded  a  resale  of  the  property,  and  a  can- 
cellation or  doing  away  with  the  first  sale? 
A.  Well,  I  notified  him  I  was  going  to  Bell  it 
again.  We  were  talking  about  it,  and  I  told 
him —  He  said  he  was  misled  In  the  bid,  and 
I  told  him  I,  was  sorry  tot  it.  Q.  i.by  pLiin- 
tlff's  attorney).  Mr.  Love,  did  you  ever  nay 
anything  to  Mr.  Kingsbery  or  to  anybody 
else,  in  reference  to  taking  the  money  tliat 
arose  from  the  sale  of  this  bond  for  title,  and 
the  interest  of  the  estate  In  the  land,  and 
paying  off  purchase-money  notes?  A,  No, 
sir.  Q.  Did  you  ever  intimate  to  anybody 
that  that  was  your  purpose?  A.  Xo,  sir;  I 
said  I  was  going  to  take  the  purcliDse  money, 
and  pay  off  the  mortgages.  I  was  talking 
about  the  mortgages.  You  know  there  were 
five  or  six  or  seven  mortgages  yountjer  than 
that  Q.  And  yon  told  them  that  you  were 
going  to  take  the  money  that  arose  from  that 
sale,  and  pay  the  mortgages?  A.  Yes,  sir; 
the  mortgages  would  go  upon  the  money. 
That's  what  I  meant.  Q.  Is  that  what  yon 
told  them?  A.  I  think  it  Is,  precisely.  Q. 
What  did  yon  ever  do  or  say  to  create  the  im- 
pression on  Mr.  Kingsbery,  or  anybody  else, 
that  you  would  take  the  money  arising  from 
this  sale,  and  pay  off  the  Achey  debt?  A.  I 
never  done  or  said  anything  that  would  cause 
hhn  to  think  it,  I  don't  think.  Q.  Now,  you 
sold  something  about  Col.  Adair.  Did  Col. 
Adair  read  that  advertisement?  A  Yes,  sir. 
The  Court:  X  don't  know  that  It  is  necessary 
to  pursue  tMs  testimony  fiuther.  I  am  gty 
Ing  to  exclude  It  But  I  am  glad  I  allowed 
you  to  develop  the  testimony  you  wish  to 
offer,  by  this  witness,  for  two  reasons:  One 


is  that  if  he  would  testify  to  a  state  of  facbi 
that  made  It  a  rational  Inference  that  be  did  ^ 
give  Mr.  Kingsbery  an  assurance  that  he 
was  going  to  treat  this  Achey  debt  as  a  mort- 
gage, and  pay  it  off  out  of  the  proceeds  of  the 
aale,  I  desired  that  that  fact,  for  the  benefit 
of  the  defendant,  should  appear  In  the  record 
of  the  excluded  evidence;  and  if,  on  the  other 
hand,  the  administrator  developed  that  there 
was  a  controversy  between  Mm  and  the  pur- 
chaser as  to  what  the  parol  understanding 
was,  so  aa  to  leave  it  entlrdy  to  the  opIni(»i 
of  the  Jury,  based  on  the  credibility  of  the 
witnesses,  wheat  the  evidence  was  conflict- 
ing, aa  to  what  was  the  truth  of  the  admhi-' 
Istrator's  sayings  and  conduct  I  desire  that 
evidence  to  be  In  the  record,  as  l}eerlng  on 
the  Question  of  public  policy,  wMch  excludes 
that  Idnd  of  evidence.  An  undertaking  of 
that  sort  upon  the  part  of  this  adminlstrahur 
is  directly  in  the  teeth  of  the  sale.  It  Is  con- 
tradictory of  the  sale;  and  I  don't  tbliik, 
for  that  reason,  that  this  erldoice  is  admls- 
Bible." 

After  bearing  the  teetimcaiy  developed  by 
the  above  crosB^xaininatloa  the  court  recaa< 
ed  the  jury,  and  made  the  rulings  hereinbe- 
fore complained  oL 

Elite  ft  Gray,  for  ptalntlff  In  error.  Dweey, 
Brewst^  ft  Howell  ^nd  J.  A  Anderaon,  for 
defendant  In  eaot. 

FBB  OURIAM.   7iidgin«it  rererud. 


(95  Ga.  323) 

MAYOR,  BTC.,  OF  SAVANNAH  v.  MULLI- 
GAN. 

(Supreme  Court  of  Gewgia.    Jan.  28, 1SQ5.) 

Abatbmbnt  or  Noibi.ho>— IjJabilitt  or  Citt  vob 
Ubstbuctiok  of  Pbofbbtt  bt  Health  Officeb. 

t.  Th(!  municipal  authorities  of  a  cdty  have 
no  right  to  destroy  the  private  property  or  a  cit- 
izen for  the  pnblic  good  withoat  compeneating 
him  for  the  loss  thos  occasioned,  xmleas  the  prop- 
erty ia  itself  a  nuisance  endaDgeriug  the  public 
health  or  safety.  lu  that  event  it  may  he  de- 
stroyed by  such  municipal  authorities,  without 
paying  the  owner  its  vame,  if  the  charter  of  the 
citT  confers  upon  them  the  power  to  abate  sudi 
noisances;  but  even  then,  uidese  the  property  Is 
first  condemned  as  a  nuisance  by  appropnate 
proceedings,  its  destmetiod  will  be  at  the  peril 
of  the  mnnicipal  authorities;  and,  when  sued 
for  its  value,  the  burden  is  on  them  of  showing 
that  it  was  in  fact  a  nuisance,  and  that  its  de- 
atnicUon  was  really  necessary  to  the  pnWic 
health  or  safety-  In  cases  of  emergency  the  de- 
struction may  properly  be  ordered  without  a 
preliminary  condemnation,  but  the  Diuniclpal 
authorities  will  in  that  event  carry  the  same 
burden. 

2.  In  the  jH-esent  case  the  evidence  showetT* 

conciuBively  and  beyond  que8ti<m  that  the  prop- 
erty  destroyed  was  m  fact  a  nuisance,  endanger- 
ing the  public  health,  and  that  the  mayor  and 
aldermen  of  Savannah  had  due  anthority  to 
abate  it.  Consequently  the  destruction  of  the 
property  was  lawful,  and  the  owner  waa  not  en- 
titled to  recover  its  value  from  the  dty. 
(Syllabus  by  the  Court) 

Error  from  sup^or  court,  Chatham  coun- 
ty; E.  Falllgan^  Judc& 
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Action  by  Tbomas  Mulligan  against  the 
imyor,  etc.,  of  ttae  cl^  of  Sarannab. '  Plain- 
tiff bad  Judgm^^  and  defmdant  brings 

ror.  Reversed. 

S.  B.  Adams,  for  plaintiff  In  emn:.  Qlg- 
nilllat  &  Stabbs,  for  defendant  In  otot. 

SIMMONS,  O.  J.  This  was  an  action 
against  tbe  municipal  corporation  of  the  city 
of  Savannah  for  tlie  value  of  a  feather  bed, 
pillows,  and  mattress  destroyed  by  a  sani- 
tary inspector  of  that  city,  under  orders  of 
Its  health  officer.  On  certidFarl  the  superior 
court  ruled  that  the  city  was  liable  to  the 
plalntlir,  under  section  2226  of  the  Code;  and 
to  this  ruling  the  city  excepted.  The  section 
referred  to  is  as  follows:  "Analogous  to  the 
right  of  eminent  domain  Is  the  power  from 
necessity  vested  In  corporate  authorities  of 
cities,  towns  and  eonntles,  to  Interfere  with 
and  sometimes  destroy  the  private  propwty 
of  tbe  citizen  tor  the  public  good,  such  as 
the  destructiw  of  houses  to  prevent  the  ex- 
tension of  a  conflagration,  or  the  taking 
possesslMi  of  buildings  to  prevent  the 
spreading  of  contagious  diseases.  In  all 
such  cases,  any  damages  accruing  to  the 
owner  from  such  acts,  and  which  would  not 
otherwise  have  been  sustained,  must  be  paid 
by  such  corporation."  We  do  not  think  the 
section  above  quoted  is  applicable  to  this 
case.  Under  the  ruling  of  this  court  In  Dun- 
bar V.  City  Council  of  Augusta,  90  Ga.  390, 
17  S.  B.  907,  a  city  having  the  power,  imder 
Its  charter,  to  abate  nuisances  endangering 
the  public  health  and  safety,  may  destroy 
property  without  making  compensation  to 
the  owner,  where  the  propeity  constitutes  a 
nuisance  of  that  kind;  and  we  think  the  de- 
cision in  that  case  controls  the  present  case. 
There  the  city  authorities  destroyed  grain 
which  had  become  wet  and  damaged  by  a 
flood  while  stored  in  the  plaintiffs*  ware- 
house. Tbe  plaintiffs  sued  the  city  for  the 
value  of  the  grain,  and  It  was  held  by  this 
court  that,  "it  not  being  alleged  in  the  declara- 
tion that  the  damaged  grain  condemned  and 
destroyed  by  the  monlcipal  authorities  was 
not  a  nuisance  or  was  not  dangowus  to  the 
public  health  (that  being  tbe  ground  on 
which  it  was  condemned  and  destroyed),  no 
cause  of  action  against  the  municipality  was 
set  out  in  the  declaration."  Bleckley,  C.  J., 
In  delivering  the  opinion  of  the  court,  said: 
"To  destroy  property  because  It  Is  a  danger- 
ous nuisance  is  not  to  appropriate  It  to  a 
public  use,  but  to  prevent  any  use  of  It  by 
the  owner,  and  put  an  end  to  its  existence 
because  It  could  not  be  used  consistently 
with  tbe  maxim  'sic  utere  tuo  ut  allenum 
non  leedas.*"  Section  2228  of  the  Code, 
though  not  referred  to  in  the  opinion,  was 
cited  and  relied  on  by  counsel  for  the  plain- 
tiff In  error  in  that  case,  and  was  not  over- 
Jooked  by  the  court  in  the  consideration  of 
the  case.  An  Illustration  of  the  class  of 
vases  to  which  this  section  applies  will  be 


found  In  the  case  of  Town  of  Dawson  v. 
Kuttner,  4S  Oa.  133,  the  only  case  we  know 
of  in  whldi  the  section  referred  to  has  been 
construed.  In  that  case  tbe  plaintiff  was 
held  entitled  to  recover  from  the  municipal 
corporation  tor  property  destroyed  by  the 
authorities  thereof  In  attempting  to  prevent 
the  spread  of  a  flre,  but  the  fire  did  not 
originate  In  and  had  not  extended  to  the 
property  in  question  at  the  time  of  Its  de- 
struction. In  cases  of  emergency  the  munic- 
ipal authorities,  if  anthorlzed  by  their  char* 
ter  to  abate  nuisances,  are  not  bound,  be- 
fore ordering  the  destruction  of  property  as 
a  nuisance^  to  wait  until  the  fact  that  the 
property  is  a  nuisance  is  Judicially  deter^ 
mined.  In  such  cases  the  destmcUon  may 
be  ordered  without  a  preliminary  cond^nna- 
tion.  See  Mayor,  eta,  of  Amerlcns  v.  Mltdi- 
ell,  79  Ga.  807,  B  S.  E.  201;  Dunbar  t.  City 
Council  of  Augusta,  supra,  and  cases  dted. 
Unless,  however,  the  property  is  first  coa- 
demned  as  a  nuisance  by  appropriate  pro- 
ceedings, its  destmcUon  will  be-  at  tbe  peril 
of  the  municipal  authorities;  and,  when  sned 
for  its  value,  the  bnrden  Is  upon  tbem  of 
showing  that  It  was  In  fact  a  nuisance  and 
that  Its  destruction  was  really  necessary  to 
the  public  health  and  safety.  In  the  present 
case  the  evidence  showed  conclusively  and 
beyond  question  that  the  property  destroyed 
was  in  fact  a  nuisance  endangering  tbe  init>- 
lie  health,  having  been  nsed  as  bcddin;  by  a 
person  who  had  scarlet  fever,  a  higlily  con- 
tagious disease;  and  the  mayor  and  alder- 
men of  the  city,  nnder  Its  charter,  had 
ample  authority  to  abate  the  nuisance. 
Code,  %  4S75.  Consequently  tbe  destruction 
of  the  property  was  lawful,  and  the  o^vner 
was  not  entlUed  to  recover  Its  valuo  from 
the  dty.  Judgment  reversed. 


(95  Oa.  mi 

DIBTEB  V.  BSTILL  et  aL 
(Sapreme  Court  of  Georgia.   Feb.  S,  18KS.) 
Strbkt-Railkoad  CoiiPANiES— Spbgial  Cbartbu 

— CONBTITDTIOSAL  LaW— InJUMCTIOK. 

1.  Bven  If,  after  the  passage  of  the  general 
law  (Code.  {  16S9a  et  seq.)  for  the  incorporatioD 
of  railroad  companies,  the  general  assembly 
coald  Dot  constitutionally  gmnt  a  special  charter 
to  a  railroad  cwnpany  of  tbe  Mnd  cmtemidated 
by  the  proviriom  of  that  law,  inasmnch  as  that 
law  Is  not  applicable  to.  street-railroad  compa- 
nies, the  general  assembly  could,  after  ita  en- 
actment, constitutionally  grant  a  special  charter 
to  a  railroad  company  of  the  letter  kind,  and, 
in  doing  so,  could  authoriase  such  a  cmupany  to 
extend  its  line  to  a  suburban  terminos  beyond 
the  limits  of  tbe  town  w  dty  In  which  the  same 
was  to  be  located. 

2.  It  affirmatively  appearing  that  the  acts 
complained  of  in  tbe  plaintiff's  petition  were  not 
done  by  the  defendants,  but  by  a  duly-incorpo- 
rated company,  tbe  court  was  right  in  nfnaliig 
to  grant  the  injunction. 

(Syllabus  iiy  the  ConrL) 

Error  from  superior  court,  Chatham  county; 
R.  Falllgant,  Judge. 
Action  by  Josephine  Dieter  against  J.  fi.  Es- 
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till  and  others  for  ao  Injanctlon.  The  tem- 
praary  wrtt  was  reftued,  and  plalntlif  brings 
error.  Afflrmed. 

Barrow  &  Osborne,  tor  [dalntlfl  In  error. 
A.  a  Wright,  West  &  McLawB,  and  Charl- 
ton. Hackall  ft  Anderson^  for  defendant*  In 
error. 

ATKINSON,  J.  Plaintiff  filed  her  petition 
against  the  defendants  In  Chatham  saperlor 
conrt,  aHegtng  that  She  was  the  owner  of  a 
certain  tract  of  land  situated  ontside  of  the 
€it7  of  Sarannah;  that  aome  of  the  defend- 
ants  had  ppocnred  the  passage  of  an  act  of 
the  legialatore,  apiMnved  Nor«nb»  3.  1S8&, 
Incorpwating  the  Savannah  ft  Isle  of  Hope 
Baltway  Cnnpaiqr,  by  the  terms  ot  which  this 
company  was  authorized  to  construct  a  rail- 
road tvom  &  certain  ptAot  In  the  dty  ot  Sa- 
vannah, through  divers  of  Its  streets  and 
lanes.  Into  the  conntry,  and  thus  in  the  connty 
ot  Chatham  to  the  Isle  of  Hc^— the  terminal 
point  last  named  being  sitnated  outside  of  the 
corporate  limits  of  the  <Aty  ot  Savsnnah,— and 
with  the  farther  privilege  of  constractlng  a 
-street  railroad  through  certatai  of  the  streets 
of  the  city  of  Savannah;  that  other  of  the 
defendants  had  procured  the  passage  of  an 
act  by  the  graaal  assemUy,  approved  Decem- 
ber 9,  1881^  Incnporatlng  the  Electric  Ball- 
way  Company  of  Savannah,  and  authorising 
the  construcUm  within  the  city  of  Savannah, 
«pon  certain  of  the  streets,  routes,  and  ways 
ther^n,  as  the  mayor  and  aldermoi  might 
thereafter  antfaoriae,  ot  a  street  railway;  that 
there  was,  subseqaent  to  the  construction  of 
the  railways  Kwovided  for  by  these  charters, 
an  arrangement  made  whml^  the  Blectric 
Bailway  of  Savannah  was  operating  the  Sa- 
vannah ft  Isle  of  Hope  Bailway  in  connection 
with  Its  system  of  street  railways  already 
then  »Istlng  in  the  dty  of  Savannah.  It 
was  alleged  that  this  plaintiff  was  the  owner 
of  certain  premises  upon  the  line  ot  the  Sa- 
vannah ft  Isle  of  Hope  Bailway;  that  these 
rallw^s  w»e  vpantBA  by  electricity;  and 
that,  without  oondemnatlMi  and  withont  Just 
compoisatlott,  the  persons  controlling  the 
franchises  of  the  two  railway  companies  had 
erected  upon  hex  i«emlses  certain  tiectric 
poles,  maintaining  thereon,  without  her  con- 
sent, a.  cwtini^is  nuisance;  and  she  there- 
fore iwayed  that  they,  be  enjojned  from 
the  maintenance  of  this  nuisance.  The  de- 
fmdants  wero  sued  and  served  as  individuals, 
the  plalntlfl  all^lngr  in  her  dedamtlon  that 
as  to  the  wrougtoi  act  of  which  she  complain^ 
ed  th^  were  partn^s  and  tort  feasors;  she 
further  alleging  that  the  gnmt  ot  the  chartras 
to  these  railwi^  companies  by  acts  of  the 
general  assemb^  was  void,  because  the  legis- 
lature, previous  to  the  passage  of  these  acts, 
had  passed  a  gennal  law  tot  the  Inenporatlon 
of  raUways  I7  the  act  of  18S1,  embodied  in 
section  1688a  et  seq.  of  the  Code,  and  had 
thereby  conforred  upon  the  secretary  of  state 


authority  to  Issue  cortUlcates  of  incorpnatloa 
to  railway  companies,  and  becanee  of  the  con- 
stitntional  prohibition  against  the  passage  ot 
special  statutes,  where  thaw  was  already  ot 
tone  a  general  law  making  provision  for  the 
some  subject  The  defendants  answered,  de- 
nying their  llabill^  as  individuals  for  the 
wroogfid  act  complained  of,  Hubotantially  ad- 
mitted the  mabitenance  of  the  nuisance  as 
stated  In  the  plaintiff's  declaration,  but  show- 
ed for  cause  against  the  grant  of  an  injunc- 
tion as  against  themselves  as  Individuals  that 
the  wrongful  acts  complained  of  were  ccrauntt- 
ted  by  the  corporation  along  whoee  line  the 
poles  were  erected.  The  circuit  Judge,  up<m 
the  hearlns  ot  the  application  for  injunction, 
upon  tiie  coning  in  of  the  answer,  refused  to 
grant  a  temporary  Injunction,  and  the  cause  la 
here  for  review.  . 

The  maintenahce  1^  one  person  of  a  cmtlna* 
Ing  nuisance  upon  the  premises  ot  another, 
without  his  OHisent,  gives  a  rlg^it  ot  actlui. 
It  is  a  good  rei^  to  such  an  action,  however, 
that  the  tortious  act  was  commlttsd  Ij  some 
person  other  than  he  against  whom  tba  ^aln- 
tiff  has  declared.  The  admitted  facts  show 
that  these  several  acts  were  o«nmltted  by  the 
railroad  companies,  and  if  the  charters  of 
these  nnnpanlea  be  valid,  even  tlKntfh  these 
dtfendants  may  have  been  the  cwpotatm* 
and  stockholders  therein,  they  could  not  be 
held  personally  answraable  to  the  phUntiff  for 
the  wrongful  act  of  the  corporations.  We  do 
not  think  the  contention  of  pialntUTs  coonsei 
that  these  acts  ot  Incorporation  are  void  is 
w^  founded.  Prior  to  the  passage  of  the 
act  of  1881,  the  power  to  grant  charters  to 
railway  companies  inhered  in  the  gaural  as- 
sonbly  as  the  dqjository  of  the  sovereign  leg- 
islative wUl  of  the  peo^  To  dtvest  itself 
ot  this  autbiaity,  and  confer  it  upw  another 
body,  the  leglslatnre  must  have  eaqinnssed  it- 
sdf  in  the  clearest  and  most  unequivocal  of 
language.  In  order  to  divest  itself  of  this, 
one  of  the  highest  attributes  of  its  sovereign 
power,  its  eitprcasions  upui  that  suhject  must 
have  been  so  dear  and  convincing  as  to  es- 
iwess  Indubitably  Its  Intention  so  to  do.  The 
constitution  of  the  state  of  Georgia,  in  deal- 
ing with  the  snl]dect  ot  the  c<mstrDCtlim  of 
railroads,  trrots  the  two  classes  of  railroads  as 
heSag  oitirely  sepamte  and  distinct  The 
power  gMsrally  is  reswved  in  the  general  as- 
aemVtj  by  that  bistmment  to  grant  charters 
to  railway  corporatifnia;  but  then  is  a  prohi- 
bition upon  tiie  power  of  the  genial  asBeml^ 
to  grant  charters  to  street-railway  companies, 
except  upon  certain  cradltiMis,  and  the  cmdl- 
tkms  e^?rcssod  are  In  the  f  ollowtng  language: 
Section  fi079  ot  the  Code  (paiognmh  20,  art  8, 
ot  the  ccnsUtatifnO:  TThe  genoral  assemUy 
Shall  not  antiiorlse  the  construction  of  any 
street  passenger  rallmiy  within  the  limits  fHF 
any  incorporated' toWn  or  city,  vrtthont  the 
consent  of  the  cwporate  authorities.**  Thta 
limitation  operates  against  the  power  ot  the 
general  assonUy  to  authorise  the  constractiaa 
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of  a  poasenser  mllwir  within  the  llmita  oC 
Incorporated  towns  or  dttee,  thus  recognlsltig 
the  distinction  between  those  paasenger  rail- 
ways emidoyed  tor  the  transportatlw  (tf  pao- 
•engers  within  the  Umlts  oC  dtiea  end  those 
tailways  designed  for  the  accominod&tl(Hi  of 
the  general  commerce  of  the  country  between 
distant  points.  It  was  the  purpose  ot  the 
constltutltm  to  leere  with  the  dty  authorities 
the  right  to  select  those  streets  along  which, 
wltbout  IncoDTenlence  to  the  geneial  public 
In  popnlons  dtles,  these  street  railways  could 
be  operated.  The  act  of  1881,  to  which  we 
have  heretobxe  referred,  contains  no  prorl- 
sloD  of  this  character.  There  Is  no  require- 
ment of  this  act  that  before  the  secretary  of 
state  shall  Issue  a  certificate  of  Incorporation 
the  consent  of  the  municipal  authorities  shall 
be  first  obtained  to  the  act  of  incorporation, 
wltbout  which  consent  no  charter  could  be 
granted  to  such  railway,  even  by  the  general 
aMembly  Itself.  We  are  not  to  presume  that 
the  general  assembly  intended  to  confer  upon 
the  secretary  of  state  a  power  which  It  did 
not  Itself  possess.  The  omla^on  to  provide 
this  as  one  of  the  prerequisites  to  the  grant 
of  a  charter  by  the  secretary  of  state  atf  ords 
the  strongest  inference  that  the  legislature  did 
not  design  to  confer  upon  the  secretary  ot 
state  any  authority  with  respect  to  street  rail- 
ways. If  that  act  be  held  to  anthwlze  the 
Incorporation  of  street  railways,  by  its  terms 
the  secretary  of  state  may  proceed  with  or 
without  the  consent  of  the  municipal  authcw- 
Ities,  and  this  would  be  manifestly  In  Tiolap 
tion  of  the  constltutl<Hi. 

An  analysis  of  the  wb<4e  scheme  of  legte- 
latloD  outlined  in  tUa  general  law  indicates 
a  fixed  legislatlTe  purpose  to  confine  the  pow- 
er therein  conferred  upon  the  secretary  of 
state  to  the  granting  of  chartera  for  the  con- 
struction of  railroads  tot  the  transportation 
of  passengers  and  freight  between  the  differ- 
ent sections  of  the  state.  In  the  formation 
of  a  company  It  Is  required  that  publication  of 
the  application  shall  be  made  In  a  dally  p^>er 
in  each  of  tbe  scTeml  counties  through 
which  the  proposed  line  extends.  Ttie  arti- 
cles of  association  are  required  to  state  the 
name  of  the  company  and  the  places  from 
which  the  road  is  to  be  constructed  or  main- 
tained, the  length  of  the  road,  the  name  of 
each  county  In  the  state  through  which  or 
Into  which  it  la  made  or  Intended  to  be  made, 
thus  indicating  that  in  the  l^;lslatlTe  mind 
the  idea  was  uppenmist  that  tbe  road  should 
connect  different  places,— that  It  would  be 
built  through  different  cotmtles.  The  ihotI- 
ston  for  crossing  other  railroads  at  other  than 
grade  points,  tbe  width  of  Its  right  of  way 
stated  at  200  feet,  and  the  right  to  cut  down 
treee  that  might  be  In  danger  of  ftUllng  on 
the  track  or  obstructing  tbe  right  of  way,  the 
rlfiht  to  maintain  docks,  stations,  etc.,-<iU  of 
these  things  Indicate  that  the  legislature  was 
dealing  with  railroads  other  than  mere  street 


railroads.  Ballroads  other  than  mere  street 
railroads,  constructed  between  different  place* 
In  the  same  county,  might  proiMrly  be  Incw- 
po rated  under  a  certificate  from  the  secretary 
of  state;  but  wb«re^  In  connection  with  its 
suburban  Ihie,  it  la  designed  to  etmfer  vf^ 
on  It  the  power  by  Its  charter  wltldn  the 
limits  of  a  dty  to  construct  and  op«ate  a 
street  railroad  along  the  streets  and  lanes  of 
sudi  dty,  the  power  must  be  conferred  by 
the  goteral  aaseonbly.  To  have  <me  main  line 
leading  Into  a  dty  t<x  tbe  acoommodatloa 
ef  the  commerce  of  that  dty  with  the  outside 
world  Is  one  thing,  and  to  approi^ate  its 
streets  and  public  thoroughfaree  for  regular 
passenger  traffic  therein  by  a  system  o< 
street  raiiways  Is  entirdy  a  different  tiling. 
Tbe  legislature  might  wdl  have  designed  to 
grant  to  the  secretary  the  power  to  isme  cer- 
tificates of  locorporatioa  to  the  one,  and  r» 
served  to  Itself  the  power  to  determine  upon 
the  propriety  of  granting  the  other.  Tbetnter- 
in^tatlon  placed  upon  its  conatltnttonal  power 
by  the  gen«;bl  assembly  Itsdf  from  time  to 
time  is  In  harmony  with  tne  views  horeln 
expressed.  The  vast  number  of  charters 
granted  to  street-railway  companies  by  the 
general  assembly  since  the  passage  of  the 
act  of  1881  Indicates  clearly  that  according 
to  the  legislative  mind  the  general  assembly 
alone  had  the  power  to  grant  these  diarters. 
The  cbarton  of  both  the  railway  ccmpanlee 
In  question  here  contemplated  the  construc- 
tion and  ntalutenanoe  within  the  dty  of  6a- 
vannah,  by  and  vrlth  the  consent  ot  the  cor^ 
pwate  authorities,  of  a  system  <tf  street  rail- 
ways. One  of  these  companies  had  within 
the  city  limits  a  complete  system  of  railway, 
and  the  other,  with  the  power  to  constmct 
such  a  system  within  the  dly,  had  in  fact 
constructed  Its  suburban  line  to  the  Isle  ot 
Hope.  The  traffic  arrangomoit  by  whldi 
these  corporate  Interests  were  amalgamated 
did  no  Tlolenee  to  any  rule  of  law,  and  was 
an  act  which  by  the  several  corporators  and 
stockholders  could  have  been  Ic^ially  per- 
formed. The  answer  shows  that  the  organi- 
sation of  the  corporations  was  r^nlar.  No 
question  is  made  in  this  court  upon  that 
pdnt;  and.  Inasmuch  as  the  acts  complained 
of  were  committed  by  these  otHnpanles  In  the 
exercise  of  thdr  corporate  functions  within 
the  limits  conferred  by  their  charter,  if  a 
wrongful  act  were  committed  In  the  main- 
tenance of  a  nuisance  upon  the  land  of  this 
plaintiff,  the  suit  should  have  been  brought 
and  the  prayer  for  injunction  should  have 
been  against  the  cocporatlocusi  themselvce. 
These  con^derations,  taken  in  connection 
with  the  general  prraumptlcMis  which  must 
always  be  indulged  in  favor  of  the  constltu- 
tlouallty  of  statutes,  lead  us  to  the  oonduslon 
that  in  the  dental  of  an  injunction  as  against 
these  individual  defendants  tba  court  ren- 
dered a  proper  judgment,  and  it  la  therofore 
affirmed. 
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(96  Oa.  887) 

VERNON  BHXIUL-ROAD  00.  T.  MATOR. 
iSTG.,  OF  SAVANNAH. 

(Supreme  Corrt  of  Georgia.    Feb.  5,  1885.) 

CONDSUSATION  or  COKPOBATB  PKDPERTT  — 
A0B9— G^IDIHCB— IrtSTRDCTIOXS. 

1.  An  act  of  tbe  leg^latnre  incorpwating 
a  company  to  ^onatrnet  and  maintain  a  tampike 
road  to  be  constructed  and  laid  on  and  over  tbe 
l>ed  of  a  certain  deeignited  public  road  then 
existiDg  did  not,  although  It  woTlded  that  all 
rights  in  the  property  acquired  bj  tiie  company 
with  the  said  road  when  completed  rtioiUd  be 
vested  in  the  stockholders,  their  heirs,  legal  rep- 
resentatives, or  assigns,  forever,  and  in  propor- 
tioD  to  their  respective  shares,  pass  title  in  fee 
to  the  land  apon  which  the  road  was  constract- 
ed.  but  nmfe^ed  only  mn  easement  In.  the  main- 
tenaac&  use,  and  rajoyment  of  the  tonqiike 
road  when  competed  In  accordance  vrith  the 
terms  of  the  charter.  Conseqaently,  where, 
by  the  extension  of  the  corporate  limits  of  a 
city,  a  p<vtion  of  the  turnpike  road  was  apjwo- 
priated  to  tbe  public  use  as  a  street,  or  its  nse 
and  enjoyn^t  by  the  company  as  a  part  of  its 
turnpike  road  was  otherwise  rendered  volueleas, 
the  compensation  to  be  paid  to  tbe  company 
■hould  be  estimated,  not  with  reference  to  tbe 
value  of  the  land  in  fee,  but  with  reference  to 
the  injury  done  to  the  ewQMny's  'eaaonent 
therein. 

2.  The  valne  of  the  stock  of  a  corporation, 
and  the  amount  at  which  its  property  is  retoraed 
for  taxation,  though  not  conclusive,  are  compe- 
tent evidence  bearing  upcm  the  vahie  of  the 
property  owned  by  the  corporation. 

3.  ^e  charge  of  the  court  as  a  whole  was 
dear  and  accurate,  and  properly  submitted  to 
the  Jury  the  issues  iuvolved.  The  requests  to 
charge,  bo  far  as  legal  and  pertinent,  were  cov- 
ered by  the  charge  given.  The  evidence  war- 
ranted the  verdict,  and  there  was  no  error  in 
denying  a  new  trial. 

(Syllabu  by  the  Court) 

Error  from  superior  court,  Chatham  coxmty; 
R.  Falllgant  Judge. 

Condemnation  proceedings  by  the  mayor, 
etc.,  of  the  city  of  Savannah  against  tbe  Ver- 
non Shell-Koad  Company.  To  the  judgment 
rendered,  defendant  brings  error.  Affirmed. 

.Saufisy  &  Sanssy  andD.  B.  Lester,  for  idaln- 
tiff  In  error.   &  B.  Adams,  for  defendants  In 

error. 


SIMMONS,  a  J.  The  mayor  and  aldermen 
of  tbe  city  of  Savannah  sonsbt  to  ai^roprlate 
to  public  nae,  tor  streets,  so  much  of  die  toll 
road  ot  tbe  Vernon  Shell-Road  Ccxnpany  as 
was  situated  witbin  the  corporate  limits  o< 
the  dty.  Assessors  were  appointed,  under 
the  dty  charter  (Code,  |  484^,  vho  awarded 
as  oompensatltsi  to  the  sfaeU-road  company 
¥5,000,  and  the  company  appealed  to  a  Si>eclal 
jury  In  tbe  superior  court.  The  Jury  found 
for  tbe  appelant  |5,600,  and  the  appellant 
made  a  motion  for  a  new  trial,  whldi  was 
overruled,  and  ft  excited. 

1.  The  shell-road  company  contended  that 
Its  compensation  should  be  estimated  upon 
tbe  tbewy  that  the  company  was  absolnto 
owner  of  tbe  land  upon  wUch  the  road  was 
built,  and.  If  It  sfaotild  cease  to  nse  the  same 
as  a  highway,  could  sell  or  diapose  of  the  land 
for  any  other  purpose;  this  contention  being 
based  upon  the  act  oC  December  IS,  180^,  by 
V.226.E.UO.I&— 4U 


which  the  company  was  incorporated,  and 
which  i»WTlded  that  it  dumld  be  lawfnl  for 
said  edn>oratlon  to  construct  a  Adl  road  from 
the  dty  of  Savansab  to  White  Slntt,  on  the 
Vemui  rlnr.  In  tiie  ecnmty  ot  Obntham,  to  be 
constmeted  and  laid  on  and  over  the  bed  of 
tbe  White  Blva  road,  «  candttlon  that  tbe 
assent  of  the  inferior  court  and  commlsdwiOT 
of  roads  of  Chatham  county  be  first  obtained, 
and  to  erect  toll  gates  acroea  the  seme,  and 
charge  toll  for  the  use  of  said  road,  and  for 
passing  over  the  same,  and  that  "all  laws, 
rights,  and  property  acquired  by  said  compa- 
ny with  said  road  when  completed,  and  all 
prc^ta  which  may  accrue  therefrom,  shall  be 
invested  In  their  respectlye  atodholdaB,  their 
betrs,  legal  repreaentattrea,  or  assigns,  for- 
ever, in  proportion  to  their  re^ectlTe  abarea." 
Acta  1869,  p.  841.  Tbe  court  declined  to  In- 
struct the  Jury  as  requested  by  counsel  for 
tbe  company  on  this  subject,  and  charged 
them  aa  foUowa:  *rcbe  right  of  the  duU- 
road  company  was  to  establisb,  construct,  and 
own  and  operate  a  shell  read  constructed  up- 
on tbe  roadbed  of  tbe  White  Bluff  road.  They 
bad  a  right  under  their  duurter  to  do  this, 
and  hold  It  to  Ihem  and  thdr  stoddioldera 
and  their  belrs  and  assigns  forever;  and  aa 
long  aa  they  iT»i<iit«<tift^  the  abell  road, 
through  all  the  fotor^  tb^  and  thdr  heira 
and  asalgna  could  hold  it  tot  all  legitimate 
piarposes."  "Your  estimate  is  not  to  be  upon 
the  theory  that  the  sbeU-road  company  owns 
aa  Ite  private  property,  In  fee  simple  forever, 
with  the  jfower  to  divide  up  Into  lot^  and  sdl 
that  sectlcai  ot  the  foundation  of  the  sbdl-road 
company;  so  that  you  will  disregard  apy 
such  Idea  aa  that  In  making  your  estimate." 
Tbe  court  did  not  err  In  tefuebiig  to  instruct 
the  jury  as  requested  by  connsd  tot  tbe  plaln- 
tur  in  error,  and  In  cliargbig  aa  it  did  on  this 
subject  Tlie  grantee  under  an  act  like  the 
one  in  qneaUmt  can  take  nothing  implica- 
tion. The  role  which  requires  a  grant  to  be 
taken  most  strongly  against  tbe  grantw  does 
not  apply  to  a  legislative  act  On  the  con- 
trary, In  sndi  a  case  the  gfant,  whether  it  be 
of  propNiy  or  franchises,  Is  to  be  construed 
strictly  in  favor  of  tbe  public;  and  nothing 
passes  but  what  is  granted  in  dear  and  ex- 
plidt  terms.  Code,  {2362;  Harrison  v.  Totmg, 
9  Ga.  359;  McLeod  v.  Ballroad  Co.,  26  Oa. 
457,  and  authorities  dted;  Suth.  St  Const 
I  378,  and  dtatlona  Bo  ctmstmlng  the  act 
In  queatl<ni,  it  did  not,  In  onr  o^ion,  pass 
title  in  fee  to  tbe  land  upon  whldi  the  road 
was  constmeted.  The  interest  conferred  in 
the  land  was  merely  an  easement  In  the  maln- 
t^iance,  nse,  and  enjoymait  ol  the  turnpike 
road  when  completed  to  accordance  with  the 
terms  of  the  charter.  Consequently,  the  com- 
pensation to  be  paid  to  tbe  company  should  be 
estimated,  not  with  reference  to  the  value  of 
the  land  In  fe^  but  with  reference  to -the  com- 
pany's easement  therein.  The  decision  of  this 
court  In  tbe  case  betwe«i  the  same  parties, 
reported  in  88  Ga.  342, 14  S.  B.  610,  Is  not  in 
conflict  with  what  we  rule  In  the  present  cascL 
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There  the  qnestloa  was  whether  the  city  au- 
thorities could  appropriate  the  road  to  public 
use  without  making  any  compensation  'wbat- 
erer.  We  held  that  they  could  not  do  this, 
and  that  the  company  was  entitled  to  be  paid 
for  the  damage  to  Its  easement.  TtM  court 
did  not  say  that  the  land  upon  whlcU  the 
road  was  built  was  vested  absolutely  In  the 
company. 

2.  Evidence  as  to  the  market  ralue  of  the 
stock  of  a  corporation  and  the  amount  at 
which  Its  property  Is  returned  for  taxation  is, 
of  course,  not  conclaslve  as  to  the  value  of 
the  property  owned  by  the  corporation;  but 
such  evidence  may  be  considered  by  the  jury 
for  what  It  Is  worth,  in  connection  with  other 
evidence,  as  tlirowing  light  upon  the  value  of 
the  properly.  The  court  did  not  err  In  ad- 
mitting evidence  on  this  subject,  nor  In  refus- 
ing to  charge  the  Jury  in  reference  th^eto  as 
requested  by  counsel  for  the  plalntlft  in  m*or. 

8.  The  charge  of  the  court,  as  a  whole,  was 
fair  and  correct,  and  properly  submitted  to 
the  jury  the  issues  involved.  The  requests 
to  charge,  so  far  as  legal  and  p^tlnent,  were 
covered  by  tJie  charge  given.  The  evidence 
warranted  the  verdict,  and  there  was  no  ertor 
requiring  a  new  triaL  As  to  the  refusal  to 
give  the  appellant  the  opting  and  conclusion 
on  the  trial,  see  Streyer  v.  Railroad  Co.,  90 
Ga.  Sa,  IS  S.  B.  052;  Wolff  v.  Railroad  Oo., 
04  Ga.  65S,  20  S.  B.  481.   Jodgmoit  affirmed. 

(95  Qa.  3S1) 

MARTIN  V.  GEORGIA  RAILROAD  & 
BANKING  CO. 
(Suprnne  Court  of  Georgia.    Feb.  5,  1885.) 
Ikjurt  to  Person  os  Railroad  Tkaok.  —  Cok- 

TKIBCTOKT  NeQLIOBNCB. 

It  afiirniatiTely  appearing  from  the  evi- 
dence that  the  defendant  company  was  not,  rel- 
atively to  the  plaintiff,  guilty  of  any  negligence, 
ami  Him  that  t  hp  latter,  by  the  exercise  of  ordi- 
nary care,  might  have  avoided  the  injury  he  le- 
c^ved,  the  court  was  right  in  grantuig  a  nim- 
■nlt. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dekalb  county; 
It.  H.  Clark,  Judge. 

Action  by  G.  H.  Martin  against  the 
Georgia  Railroad  &  Banking  Company.  To 
a  judgment  of  nonsuit,  plaintiff  brings  error. 
Affirmed. 

W.  W.  Broswell  and  Hulsey  &  Bateman, 
for  plaintiff  in  error.  Jos.  B.  &  Bryan  Gum- 
ming and  Candler  &  Thomson,  for  defendant 
in  error, 

SIMMONS,  G.  J.  The  plaintiff,  while 
walking  along  the  main  track  of  the  defend- 
ant's railroad,  heard  the  noise  of  a  train 
behind  him,  and  stepped  aside  until  the  en- 
gine passed.  No  cars  were  attached  to  the 
engine,  and  he  did  not  know  that  any  were 
following  it  When  It  passed,  he  stepped 
back  on  the  cross-ties,  wlthont  looking  in 
the  direction  from  which  the  engine  came, 
and  two  cars  which  had  beoi  cut  loose  from 


the  engine,  and  were  following  about  100 
feet  or  more  behind  it,  ran  into  him,  inflict- 
ing the  Injury  on  account  of  which  this  ac- 
tion was  brought  Wh«i  the  cars  struck 
him  they  ^ere  running  at  a  speed  variously 
estimated  at  from  8  to  15  miles  an  hour. 
One  or  more  employes  were  on  the  cars,  put- 
ting on  or  trying  to  put  off  the  brakes,  which 
were  midway  of  the  two  cars,  and  the 
speed  was  gradually  decreasing.  The  cars 
ran  about  as  far  as  the  puUlc  crossing, 
about  100  yards  beyond  the  point  at  wnlch 
the  plaintiff  was  injured.  It  is  clear  from 
this  evidence  that  the  defendant  was  not 
relatively  to  the  plaintiff,  guilty  of  any  neg- 
ligence The  evidoice  shows  that  It  was 
imposj^ble,  after  the  plaintiff  stepped  back 
upon  the  track,  to  stop  the  cars  In  time  to 
avoid  striking  him;  and  the  failure  to  com- 
ply with  the  statutory  requirements  as  to 
giving  signals,  etc.,  while  approaching  the 
public  crossing,  was  not  negllgrace  as  to 
him.  Inasmuch  as  these  requirements  raise 
no  duty  as  between  the  railroad  company 
and  strangers  who  may  be  upon  the  track 
elsewhere  than  at  a  public  crossing.  At- 
lanta &  C.  Alr-Llne  Ry.  Oo.  v.  Gravitt,  9S 
Go.  369,  20  S.  E.  550.  It  is  also  clear  that 
the  plaintiff  failed  to  exercise  ordinary  care 
for  his  own  safety,  and  that  by  the  exer- 
cise of  such  care,  he  could  have  avoided  the 
injury.  He  knew  that  this  train,  which 
was  engaged  in  hauling  rock  from  a  neigh- 
boring quarry,  at  which  he  was  employed, 
passed  frequently  at  that  point  and  that 
other  trains  might  pass  at  any  moment 
Ordinary  care  required,  when  he  nnd^ook 
to  walk  along  the  track,  that  he  should  look 
behind  to  see  if  a  train  was  approaching; 
and  his  failure  to  do  so  Is  not  excused  by 
the  fact  that  an  engine  had  already  passed 
him.  The  court  below,  therefore,  did  not 
err  in  granting  a  nonsuit  See  White  v. 
Railroad  Co.,  Sit  Go.  505,  10  S.  E.  273.  and 
cases  cited;  Smith  v.  Railroad  Co.,  82  Ga. 
UOl,  10  S.  E.  IIL  Judgment  affirmed. 

(H  Oa.  402) 
REEVES  et  al.  v.  BOLLHS  et  al. 
(Supreme  Court  of  Georgia.    Feb.  27, 1895.) 
Rbstrainino  E:cBtiCTioN— Discbbtiox  of  Court. 

Under  the  facts  disclosed  by  the  record, 
there  was  no  abust  of  discretion  in  denying  the 
InjunctI<Hi. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Burke  county;  H. 
C.  Roney,  Judge. 

Action  by  J.  T.  Reeves  and  others  against 
Ge(H^e  A.  Bolles  and  others  for  an  injunction. 
To  a  Judgment  for  defendants,  plaintiffs  bring 
error.  Affirmed. 

Johnston  &  BrlnsMi,  for  plaintiffs  In  ertw. 
Lawson  &  Scales  and  W.  T.  Davidson,  fox 
def aidants  in  error. 

LUMPKIN,  J.  J.  T.  Reeves  borrowed  a 
considerable  sum  ot  moneiy  from  WiUlaui 
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BoDes,  and  secured  the  same  hy  ft  deed  to  a 
large  tract  of  land.  The  lender  afterwards 
died,  and  bis  executors  transferred  and  as- 
tigned  the  note  to  Geoi^  A.  BoUea,  and  at 
tiie  same  time  convered  to  him  the  land  above 
mentioned,  baring  the  power  so  to  do  nnder 
the  testator's  wllL  George  A-  Bolles  then 
sued  Reeves  np(m  the  note,  and  obtained  a 
jodgm^t,  filed  In  the  clerk's  o£Qlce  a  deed  con- 
veying tbs  land  to  Beeves,  and  had  the  same 
levied  on  and  advertised  for  sale.  Beeves 
and  certain  persons,  who  were  his  judgment 
creditors,  filed  an  equitable  petition  to  enjoin 
the  sale,  and  praying  that  the  land  be  sur- 
veyed and  platted,  and  sold  In  separate  par- 
PeUttonras  allied  that,  it  the  land 
wwe  8(dd  In  me  mtlre  body.  It  would  bring 
ft  much  less  sum  tiian  If  scdd  In  porc^  and 
wonld  therefore  be  sacrificed  onless  the  de- 
fendants were  enjoined  from  making  the  sals 
ss  advertised.  The  Judge  heard  the  aKq>Uca- 
tkm  upon  the  petition,  answer,  and  affidavits 
submitted  by  both  sides,  and,  after  so  doing, 
zefnaed  to  grant  the  InJoneUon. 

Btf  ore  dealing  with  the  case  iQxni  Its  merits* 
we  will  notice  a  preUmlnazr  question  which 
was  preswted.  It  was  insistsd  diat  the  deed 
fnim  tbe  executiWB  to  Oeorge  A.  BoUes  did 
not  pftss  tbe  title,  becaoso  these  executors  had 
not  given  b(»d  In  ocnfomdty  to  section  2817 
of  the  Code.  This  section  1^  not  ax^cfldde  to 
tbe  facta  of  the  present  case.  These  ezeciH 
ton  men  not  endeavorinff  to  scU  the  land  In 
Oeorgla,  as  an  act  done  In  the  due  eonrse  of 
sdmlnMving  the  satate  ot  William  B(riles, 
but  they  slnq^ly  passed  the  title  to  the  pnr- 
ehasnr  of  tbe  note,  in  order  that  the  security 
might  be  tnmsferred  slong  vltb  the  note  itself. 

There  was  ft  conflict  In  the  erldence  sub- 
mitted as  to  whether  or  not  the  plaintlfT's 
Isnd  ironld  sdl  to  better  advantage  if  divided 
up  Into  pands  than  It  would  It  sold  as  a 
whole.  This,  ot  itaOtt  woiuld  be  a  sufficient 
reaami  toe  declining  to  interfere  with  tbe  dls- 
cteClcMt  of  the  trial  Judge  In  rinsing  In- 
junction to  arrest  the  progress  of  tbe  defend- 
ants' exeoatl<HL  It  is  well  settied  by  repeat- 
ed adjudications  of  this  court  that,  as  to  ques- 
tlMM  of  Out  passed  upon  by  a  Judge  in  deter- 
mining whether  an  Injunction  should  be  grant- 
ed or  refused,  bis  findings  wQl  not  be  dla- 
torbed  nnless  It  i^alnly  and  manlfesUy  ap- 
pears that  he  groesly  abused  bis  discretion. 
Omntlng,  however,  for  the  sake  of  the  argo* 
ment,  that  a  larger  amount  would  be  realised 
by  sdllng  tbe  idalutllTs  land  In  separate 
tracts,  we  are  still  of  the  oi^iMt  that  tbe 
Judge  was  rlg^it  In  delving  the  Injunction. 
It  may  be  within  the  power  of  a  court  of 
eqult7»  in  some  cases,  to  decree  that  the  prop- 
erty of  a  debtor  shall  be  sold  In  parcels,  and 
not  as  ft  wb<de,  where  It  manlfestiy  appears 
that  gross  Injustice  would  result  If  the  latter 
course  were  pumied.  We  are  entlr^  satia- 
fled,  however,  that  the  ease  In  hand  Is  not 
one  of  this  kind.  The  plaintiff  Reeves  bor- 
rowed money,  giave  his  note  for  the  same,  and, 
for  the  poipose  of  securing  its  repayment. 
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executed  a  deed  covering  the  oitlre  body  of 
land  now  In  controversy.  This  gave  to  the 
lender  an  absolute  legal  right  to  enforce  the 
collection  of  any  Judgment  he  might  obtain 
upon  the  note  by  a  sale  of  the  land  as  one  eur 
tire  tract;  and,  of  course,  any  person  acquire 
Ing  by  purchase  tbe  note  In  question,  together 
with  the  title  to  the  land  conveyed  as  security 
for  the  debt,  would  have  the  same  rights  In  tbe 
premises  as  the  orls^nal  lender.  Tbe  land,  In 
Its  entirety,  being  specifically  pledged  for  the 
payment  of  the  debt,  it  must  Inevitably  have 
been  within  the  c<mtanplation  of  the  parties 
that.  If  It  should  become  necessary  to  enforce 
payment  by  reeort  to  legal  proceedings,  the 
land  would  be  subject  to  sale  as  a  whole.  Just 
as  it  was  conveyed.  It  Is  not  denied  that  tbe 
plaintiff  In  «cecatlon  has  a  perfect  legal  right 
to  have  all  tbe  land  sold  to  satisfy  his  Judg- 
ment, and  to  have  granted  tbe  injunction 
sought  would  necessarily  have  been  to  Inter- 
fere to  some  extent  with  tbe  exercise  of  this 
right.  It  would  cnrtalnly  at  least  have  caus- 
ed delay  In  the  odlectloa  of  the  debt  It  was 
the  undoubted  right  of  the  Judgment  creditor 
to  lUiVe  tlie  land  si^d  at  once^  and  without 
delay;  and  as  it  would  be  Impractlcalde,  in 
the  present  ctmdltlon  of  the  land,  to  sell  It  In 
parc^  be  must  necessarily  be  utltled  to 
have  tbe  land  aoiA  as  an  mtlre  trad;  or  dse 
his  right  to  subject  ttie  land  to  Inunedtato  sale 
would  be  an  emp^  one  Indeed.  We  do  not 
understand  that  a  court  of  equity  will  ever 
interface  with  a  positive  legal  right  unless 
eqnItaUe  nasons,  which  are  good  and  valid 
against  the  party  having  such  right,  are  pre- 
sented. In  this  case  nothing  of  the  sort  ap- 
pears. The  plaintiff  in  execution  has  done 
al>s(4nt^  nothing  to  give  rise  to  any  equity, 
as  against  him.  In  favor  of  the  debtor,  and 
the  fiuit  that  other  Judgment  creditors  of 
Beeves  Join  In  the  Mil  with  blm  adds  nothing 
whaterer  to  t^ie  merito  ot  Hie  petition.  They 
had  no  more  right,  and  were  no  mwe  entitled, 
in  equity,  to  eoioin  tbe  sale  mider  the  execu- 
tion of  Oeo^  A.  Boltes,  than  the  defoidant 
in  the  execution  Umsdf  had;  and  what  baa 
been  said  with  refermce  to  him  Is  also  appli- 
cftUe  to  these  Judgm«it  credltota  who  Joined 
with  him  in  the  petition.  In  fact,  there  is 
no  eqtUty  at  all  in  the  petittcm.  Aftor  all,  it 
seeks  to  delay  the  creditor,  and  presents  no 
good  reestm,  elthw  In  law  or  morals,  why  he 
should  be  delayed.  Wben  tbe  suit  warn 
brought  the  debtm  might  have  anticipated 
that  the  very  state  of  afMrs  now  Impending 
wonld  restdt  He  bad  ample  time,  before 
Jndgmoit,  to  have  his  land  surveyed,  laid  off 
into  tracts,  and  platted  so  that  It  could  be  ac- 
curately described  In  an  advertisement,  and 
each  tract  sold  separately.  In  that  event  In- 
tending purchasers  could  have  examined  these 
tracts,  and  have  bid  int^lgently  at  the  sale, 
knowing  precisely  In  each  instance  what  prop- 
erty was  offered.  Had  the  debtor  pursued 
this  course,  he  might  have  pointed  out  to  the 
sheriff  the  several  parcels  Into  which  the  lana 
had  been  divided,  and  have  required  tbe  officer 
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to  advertise  and  sell  aecordtnglr.  If  tbls  bad 
been  done,  and  the  Bhertfl  had  refused  to 
comply  with  these  directions,  and  Injury  to 
the  debtor  had  resulted,  he  might  hare  bad 
his  action  against  the  sberltC.  Be  this  as  it 
may,  on  the  facts,  as  tbey  stood  at  the  time  of 
the  levy,  he  had  no  right,  either  against  the 
sheriff  ortbe  plaintiff  In  execution,  to  demand 
the  delay  necessary  In  order  to  so  surrey  and 
plat  the  land  that  It  might  thereafter  be  of- 
fered and  sold  in  parcels,  instead  of  having 
It  sold  as  one  entire  tract.  To  postpone  the 
sale  for  the  purpose  of  doing  this  would  be  to 
Illegally  and  Inequitably  delay  the  plaintiff  in 
execution  in  the  enfcH-conent  of  his  rlgbta 
So,  upon  the  whole;  we  are  satisfied  that  there 
was  no  enor  In  refusing  the  injunction.  Judg- 
ment affirmed. 

MBBOHANTS*  NAT.  BANK  t.  OARHABT. 

(Supreme  Goart  of  Georgia.    Feb.  18, 1806.) 
LiABiLiTT  OF  Bank  to  DspostroR  —  BHSBSZifB- 

HBNT  BT  BaHK'S  CaSQIBR— iNBTKnOTIDlTB. 

1.  Where  a  special  deceit  of  property  for 
giatoitoua  aafe-keeping  was  made  with  a  bank, 
which,  throogh  its  cosnier,  issued  a  receipt  for 
the  i»opert7,  speoifyini;  that  the  same  was  held 
subject  to  the  order  of  the  depositor,  the  cashier 
being  duly  authorized  to  issue  such  receipt,  in  an 
action  hf  the  depositor  against  the  bank  f6r  the 
raloe  of  the  property  go  deposited,  a  prima  facie 
case  for  the  plaintifl  was  made  out  oy  introdu' 
ving  tilt*  r(wipt  in  evideuce.  and  proving  a  fail- 
ure to  deliver  to  the  plaintiff  on  bis  demand 
the  property  therein  described,  and  the  burden 
WR9  thus  eaat  upon  the  defendant  of  showing  It 
had  ezerdsed,  at  least,  aliffbt  dil^cence  in  the 
care  and  keeping  of  the  jwopcrty. 

2.  Where,  in  such  a  case,  it  appeared  that 
the  property  so  deposited  was  stolen  by  the  cash- 
ier himself,  the  bank,  even  if  It  exerrised  due 
diligence  in  selecting  him,  was  not  discharged 
from  liability,  unless  it  affirmatively  showed, 
further,  that  it  had  not  been  guilty  of  gross  neg- 
ligence in  retaining  the  cashier  in  office  after  it 
knew,  or  ought  in  the  exercise  of  sUsht  diligence 
to  have  known,  that  he  was  or  had  i>ecome  un- 
worthy of  trust;  and  it  does  not  show  this  by 
merely  proving  that  np  to  n  given  time,  three  or 
more  years  previous  to  the  discovery  of  the  theft, 
his  reputation  was  good,  and  that  "he  stood  in 
the  community  for  honesty  and  integrity  as  high 
as  any  man."  In  view  of  the  fact  that  he  had 
actually  stolen  the  property  in  question,  it  was 
Incumbent  upon  the  bank  to  show  that  during 
the  whole  tenn  of  the  bailment  it  had  exercised, 
at  least,  a  slight  aupervlslon  of  him,  and  that,  in 
BO  doinn.  no  indications  of  dishonesty  or  other 
reason  for  distrusting  Iiim  had  appeared. 

3.  The  court  was  right  in  refusing  by  Its 
charge  to  make  the  determination  of  the  ques- 
tion whether  or  not  the  bank  observed  that  de- 
cree of  diligence  which  was  due  to  the  plaintiff 
dependent  upon  the  question  whether  or  not,  un- 
der similar  circumstances,  it  trusted  its  cashier 
with  its  own  property  of  like  kind.  What  the 
hank  ought  to  have  done  in  order  to  come  up  to 
the  measure  of  diligence  required  by  law  can- 
not tie  arrived  at  by  sbowina  what  it  actually  did 
in  other  matters  relating  to  its  own  affairs. 

4.  The  case,  upon  Ita  substantial  merits,  Is 
controlled  by  the  propositions  above  aonouQced. 
The  requests  to  charge  were,  so  far  as  consistent 
with  the  law  of  the  case,  covered  by  the  general 
charge.  The  verdict,  under  the  evidence,  was 
right:  and  in  none  of  the  grounds  of  the  mo- 
tion for  a  new  trial  does  cause  for  a  rerersal  (rf 
the  judgment  below  appear, 

Syllabus  by  the  Court) 


Error  from  court;  ot  SftTaauh;  A.  H. 
MacDoneU,  Judge. 

Actkm  by  Q«trge  B.  Oarhart  against  the 
Merchants'  National  Bank.  Plaintiff  had 
judgment,  and  d^endant  brings  errw. 
Plaintiff  also  assigned  orror.  Affirmed. 

ElrwlD,  Du  BIgnoD  &.  Ohisholm  and  Bar- 
row &  Osborne  for  plaintiff  la  wror.  J.  B. 
Hausey  and  0.  N.  West,  tor  defendant  In 
error. 

LUMPKIN,  J,  The  case  now  before  ua  la 
quite  similar  to  that  of  Bank  r.  Oullmartln, 
88  Oa.  m,  15  S.  B.  831,  and  93  Ga.  &08,  21 
S.  B.  66,  in  which  this  court  dealt  at  length 
with  the  duties  and  liabilities  Incurred  by  a 
bank  in  scenting  from  one  of  Its  customers 
ft  special  d^KWlt.  under  circumstances  wblch. 
In  law,  would  create  a  gratuitous  bailment 
In  view  of  the  elaborate  discussion  of  the 
SQbJect  thai  entered  into,  It  wUI  not  be  nec- 
essary In  this  (pinion  to  again  cite  the  nu- 
merous authorities  in  support  of  the  rule  that 
it  is  Incumbent  upon  a  bank,  in  order  to 
Tindicate  Its  diligence  where  the  loss  of  a 
special  deposit  occurs  tbtongh  the  negli- 
gence or  dl8h<»iesty  of  one  of  its  employte, 
to  show  reasonable  care  and  circumspec- 
tion on  Its  part,  both  as  regards  the  selec- 
tion of  such  employe  in  the  first  Instance^ 
and  as  to  bis  subsequent  retention  In  a  po- 
sition of  trust.  Our  present  radeaTor  will 
therefore  be  simply  to  show  the  appUcatlMi 
of  this  rule  to  tbe  facts  of  the  case  at  bar. 

1.  The  plaintiff  having  satisfactorUy 
proved  authority  on  the  part  of  the  defend- 
ant's cashier  to  receive  and  rec^pt  tor  the 
special  deposit  In  question,  a  prima  fa<He 
case  was  made  out  by  then  Introducing  In 
evidence  tbe  receipt  glv«i  by  the  cashier, 
and  proving  a  failure  to  deliver  tbe  prop- 
erty on  demand.  Under  aectltm  2064  of  the 
Code,  tbe  burden  would  thus  be  cast  upon 
the  defendant  of  showing  it  had  exercised, 
at  least,  slight  diligence  in  tbe  care  and 
keeping  of  tbe  proper^.  « 

2.  The  defendant  sought  to  escape  liability 
Ml  the  ground  that  the  loss  of  plaintiff's 
property  was  sustained  through  no  negli- 
gence on  its  part,  but  was  due  solely  to  the 
wrongful  conduct  of  its  defaulting  cashier, 
who  bad  embezzled  not  only  the  special  de- 
posit of  the  plaintiff,  but  also  a  considerable 
amount  of  valuable  prt^^y  bdonglng  to 
the  bank  itself.  In  suppOTt  of  this  defease; 
evidence  was  introduced  to  show  tbat  all 
requisite  diligence  had  been  observed  in  the 
selection  of  tbe  cashier;  that  he  bad  re- 
mained In  the  service  of  the  bank  many 
years,  and  had  gained  the  implicit  confi- 
dence of  Its  managing  <^cers;  and  that, 
up  to  about  three  years  previous  to  the  dis- 
covery of  the  theft,  his  reputation  was  not 
merely  good,  but  "he  stood  In  the  com- 
munity for  honesty  and  Integrity  as  high 
as  any  man."  Xo  definite  account,  however, 
was  given  of  the  cashier,  either  as  to  his 
reputation  or  conduct  during   tbe  ttuea 
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years  next  preceding  the  discoTery  of  his 
defalcation.  It  doee  not  appear  tbat  during 
this  period  any  effort  was  made  on  the  part 
of  the  officlalB  of  the  bank  to  inquire  Into  or 
even  casually  scrutinize  the  conduct  or  hab- 
its of  the  cashier,  and  determine  for  them- 
selves bifi  true  character  for  honesty  and  In- 
tegrity,  or  to  exercise  even  a-  slight  super- 
vision over  the  Important  affairs  with  which 
he  was  Intrusted.  On  the  contrary,  it 
would  seem  that  they  allowed  themselves 
to  be  lulled  Into  a  state  of  tranquil  inac- 
tivity by  the  sense  of  fancied  security  they 
derived  from  the  assumption  that,  as  he 
had  in  the  past  proved  faithful  to  his  trust, 
be  must  surely  remain  equally  trustworthy 
In  the  future. 

In  the  argument  before  us  it  was  earnest- 
ly insisted  by  counaeH  for  the  plaintiff  in 
error  that  the  officials  of  the  bank  had  done 
all  that  cquld  reasonably  be  expected  of 
them  in  regard  to  informing  themselves  as 
to  the  real  character  of  the  cashier;  for,  as 
was  argued,  it  having  been  once  deflnltely 
ascertained  by  them  tliat  his  reputation  for 
bonesty  and  Integrity  was  above  suspicion, 
they  had  a  right  to  rely  npon  the  presump- 
Uon  of  law  that  he  would  remain  honest 
and  reliable.  While  this  contention  is  in- 
genious and  was  strongly  stated,  It  cannot 
be  accepted  as  sound.  Presumptions  of  this 
Icind  are  raised  by  law  as  mere  rules  of  evi- 
dence, and  have  no  application  whatever 
to  the  conduct  of  men  in  the  ordinary  affairs 
of  life;  being  designed  merely  to  expedite 
and  assist  judicial  Investigation,  and  not  l>e- 
Ing  intended  to  Influence  or  Justify  the  acts, 
or  omissions  to  act,  of  those  upon  whom  Is 
devolved  the  performance  of  legal  duties, 
nor  to  set  up  a  standard  by  which  their  dili- 
gence shall  be  m^sured  and  tested.  Tbe 
application  of  these  rules  of  evidence  In  the 
conduct  of  every-day  business  affairs  would 
often  lead  to  absolute  absurdities.  For  in- 
stance, how  could  It  be  said  that  a  banker, 
implicitly  relying  upon  the  vague  presump- 
tion of  law  that  every  one  ISj  honest  until 
the  contrary  Is  shown,  would  be  Justified  in 
piling  up  money  intrusted  to  his  care  in  the 
middle  of  the  street,  and  leaving  It  there  to 
take  care  of  Itself.  We  cannot  reach  the 
conclusion  that  the  showing  of  diligence 
made  by  the  defendant  in  the  present  case 
reasonably  met  the  requirements  of  the  law. 
The  rule,  as  laid  down  by  the  supreme  court 
of  the  United  States  in  Presten  v.  Prather, 
137  U.  S.  604,  11  8up.  Ot.  162,  and  as  uni- 
versally recognized,  is  that  "persons  de- 
positing valuable  articles  with  banks  for 
safe-keeping  without  reward  have  a  right  to 
expect  that  such  measures  will  be  taken  as 
will  ordinarily  secure  them  from  burglars 
outside  and  from  thieves  within;  that,  when- 
ever ground  for  suspicion  arises,  an  exam- 
ination will  be  made  to  see  that  they  have 
not  been  abstracted  or  tampered  with;  that 
competent  men,  both  as  to  ability  and  In- 
t^tty,  for  tbe  discbarge  of  these  duties, 


wlU  be  employed;  and  that  they  will  be 
removed  whenever  found  wanting  In  either 
of  these  particulars."  The  requirement  that 
not  only  must  due  diligence  be  oI»erved  in 
selecting  a  cashier  In  the  first  place,  but  that 
some  degree  of  supervision  over  him,  with  a 
view  to  iiscertaining  whether  he  should  be 
retained,  ought  to  be  exercised,  is  by  no 
means  a  tiarsh  one.  Indeed,  the  rule  of 
diligence  applicable  to  banks  is  a  very  ma- 
terial modlllcation  in  their  favor  of  that 
governing  ordinary  bailees.  Usually,  where 
a  bailee  Is  intrusted  with  valuable  property, 
he  cannot  shift  his  responsibility  of  account- 
ing for  it  by  showing  that  a  wrongful  cou- 
versiou  of  the  property  was  committed  by 
another  person  to  whom  he  delegated  the 
duty  imi>osed  upon  himself  alone;  for,  as  a 
general  rule,  he  would  be  held  to  have  em- 
ployed such  other  person  at  his  own  peril, 
and  every  act  of  his  agent  would,  in  law, 
be  the  act  of  himself.  It  is  only  that  the 
law  .looks  to  the  intention  of  the  pames, 
where  property  Is  deposited  with  a  bank  for 
safe-keeping,  that  the  strict  rule  as  to  bail- 
ments Is  relaxed,  and  a  bank  Is  allowed  to 
discharge  itself  from  liability  by  showing 
that,  although  loss  occurred  through  the  dis- 
honesty of  its  agents,  it  had  itself  exercised 
due  care  and  circumspection,  both  as  to 
their  selection  in  the  first  place,  and  as  to 
their  retention  in  office  thereafter.  A  cop> 
poratlon  can  act  only  through  its  agents; 
and  It  Is  evident  that,  when  a  person  makes 
a  special  deposit  with  a  bank,  he  under- 
stands that  his  property  must,  of  necessity, 
be  placed  in  the  keeping  of  employes  in  the 
service  of  the  corporation.  Therefore  he  is 
held  to  tacitly  agree  that  he  will  not  attempt 
to  hold  the  bank  responsible  for  loss  If  it 
In  good  faith  takes  all  reasonable  precau- 
tions in  having  suitable  and  competent 
agents  to  discharge  the  trust  delegated  to  It 
However,  it  is  not  true  that  in  such  case 
the  depositor  consents  that  the  duty  raised 
by  the  bailment  may  be  shifted  upon  the 
shoulders  of  persons  other  than  the  bailee. 
This  duty  remains  owing  by  the  bailee  alone. 
The  depositor  simply  assents  to  the  employ- 
ment by  the  bailee  of  agents  to  aid  it  In  the 
performance  of  such  duty,  the  effect  of 
which  Is  merely  to  change  the  test  of  liabil- 
ity resting  upon  the  bailee  In  case  of  loss. 

The  court  below,  fully,  but  concisely, 
charged  the  Jury  as  to  the  manner  in  which 
the  defendant  could  vindicate  Its  diligence  in 
regard  to  the  employment  and  retention  of  Its 
cashier.  The  only  possible  objection  to  the 
charge  we  have  been  able  to  discover  Is  that 
the  Judge  instructed  the  Jury,  in  effect,  that  it 
was  incumbent  on  the  bank  to  show  that, 
during  the  whole  term  of  the  bailment,  It 
had  exercised,  at  least,  a  slight  supervision 
over  its  cashier,  and  that,  in  so  doing,  no 
Indications  of  dishonesty,  or  other  reason  for 
distrusting  blm,  had  appeared.  After  care- 
ful reflection,  we  feel  safe  In  reaching  tho 
conclusion  that  tills  was  not  stating  the  rule 
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too  strongly  against  tbe  defendant.  The 
duty  Imposed  by  law  npon  a  bank  to  remoTe 
from  Its  service  an  employ^  who  has  become 
wanting  either  In  ability  or  Integrity  neces- 
sarily comprehends  the  Incidental  require- 
ment of  maintaining  a  reasonable  survell- 
lanee  or  superrison  over  such  employfi;  else, 
how  la  the  bank  to  know  when  such  duty  of 
remoTal  arises?  Certainly,  where  a  bank  Is 
called  upon  to  explain  Its  nonobservance,  It 
cannot  be  deemed  a  sufficient  answer  that 
the  bank  failed  to  comply  with  this  dnty 
simply  because  It  was  not  aware  that  the 
time  for  its  observance  had  arrived,  when  It 
was  within  the  i>ower  of  tbe  bank,  by  tbe  ex- 
ercise of  but  slight  diligence,  to  have  fully  in- 
formed Itself  that  tbe  neceaslty  to  act,  and 
to  act  promptly,  was  at  liand.  The  duty  of 
a  bailee  to  provide  competent  agents  to, -care 
for  the  property  of  the  bailor  may  be  ,anal- 
oglzed  to  the  similar  obligation  resting 
upon  a  master  to  provide  suitable  coem- 
ployfis  when  a  servant  Is  expected  to  work  In 
connection  with  others.  This  court  recog- 
nized that  a  master's  duty  in  this  regard  did 
not  cease  with  simply  providing,  in  the  first 
place,  competent  fellow  servants,  when  In 
McDonald  v.'ManufactoHng  Co.,  68  Ga.  839, 
the  rule  was  laid  down  that  "a  principal  Is 
not  liable  for  the  negligence  of  a  fellow-serv- 
ant in  the  same  Job,  unless  the  principal  him- 
self was  n^ligent  In  not  using  ordinary  dlll- 
£;ence  in  selecting  the  fellow  servant,  or  in 
retaining  him  after  knowledge  of  Incompe- 
tency or  negligence."  Such  is  the  rule  which 
likewise  obtains  In  many  other  jurlsdlctious. 
Thus,  where  an  agent,  competent  and  skill- 
ful at  tbe  date  of  his  hiring,  subsequently 
acquires  the  habit  of  Intoxication,  the  mas- 
ter is  guilty  of  negligence  if  he  retains  such 
agent  with  knowledge  of  that  fact.  Lan- 
nlug  V.  Hailpoad  Co.,  49  N.  Y.  521;  Chap- 
man V.  Railway  Co.,  55  N.  579;  Coal  Co. 
V.  Decker,  84  Pa.  St  419;  Railway  Co.  v. 
Collam.  73  Ind..  261.  And  mere  lack  of 
actual  knowledge  of  the  servant's  unfitness 
will  not  necessarily  excuse  tbe  master.  He 
cannot  shut  bis  eyes,  and  claim  exemption 
from  liability,  but  must  use  the  proper  degree 
of  diligence  in  keeping  Informed  of  the  serv- 
ant's habits  and  conduct.  In  Oilman  v.  Rail- 
road Corp.,  10  Allen,  233,  it  was  held:  *Tf 
tbe  switchman  was  an  habitual  drunkard, 
and  this  fac*  was  known,  or  ought  to  have 
been  known,  to  tbe  corporation,  and  the  in- 
jury resulted  from  his  Intoxication,  the  cor- 
poration Is  responsible."  The  same  rule  was 
announced  in  Railroad  Co.  v.  SulUvan,  63  111. 
293,  Scott,  J.,  saying:  "Whether  O'Keefe 
was  a  careful  and  competent  man  when  be 
was  first  employed  by  the  company  is  not 
now  a  material  inquiry.  ThB  controlling 
question  Is  whether  he  was  an  unfit  person 
for  bis  position  at  the  time  of  the  injury  to 
Sullivan,  and  whether  the  com[)any  knew  of 
bis  Incapacity,  or  could  have  known  it  by 
the  exercise  of  reasonable  diligence."  Cer- 
tainly, It  Is  ft]l-imp<Htant  that  a  bank  should 


keep  a  reasonable  supeirlrion  over  such  ot 
Its  employes  as  occupy  positions  offering  tbe 
temptation  and  the  means  to  do  wrong,  tor, 
as  already  intimated,  without  the  mainte- 
nance of  some  survdilance,  the  duly  of  remov- 
ing such  employte  when  tbey  become  defi- 
cient or  unreliable  could  seldom  be  known  or 
performed  until  too  late  to  shield  from  loss 
the  persons  for  whose  protection  the  duty 
la  imposed  by  law. 

3.  The  foct  that  the  defendant  bank  In- 
trusted Its  own  mcmey  and  other  proi»erty  lo 
the  safe-keeping  of  Its  defaulting  cashier, 
and,  in  consequence,  itself  suffered  a  heavy 
loss  through  his  peculations,  is  ooe  which 
the  Jury  might  ycry  properly  consider  In  ar- 
riving at  a  conclnslon  concerning  the  good 
faith  and  diligence  observed  by  the  bank's 
offlciais.  However,  this  solitary  fact  could 
not  properly  serve  as  the  test  upon  which  the 
liability  of  the  bank  should  be  made  to  de- 
pend. What  tbe  bank  ought  to  have  done 
In  order  to  coma  up  to  the  full  measure  of 
diligence  required  by  the  law  could  not  be 
arrived  at  by  showing  simply  what  it  actual- 
ly did  in  other  matters  relating  to  Its  own  af- 
fairs. Indeed,  the  offlciais  of  the  bank  might 
have  been  grossly  negligent  concerning  tiie 
care  bestowed  upon  Its  own  property,  and  It 
could  not  excuse  its  negligence  in  regard  to  the 
duty  owing  to  Its  customers  by  showi-ig  It 
bad  been  equally  negligent  In  falling  to 
properly  look  after  Its  own  affairs.  The 
question  Is  not  a  new  one,  but  has  been  re- 
peatedly passed  upon  by  other  courts  of  un- 
questionably high  standing,  as  came  to  the 
notice  of  the  writer'  when  he  made  a  thor- 
ough and  laborious  research  of  the  autb(M*i- 
tles  preparatory  to  writing  an  opinion  in 
the  QuUmartin  Case  when  It  made  Its  first 
appearance  before  this  court  See  8S  Ga. 
797, 15  S.  E.  831.  We  confldenUy  assume  that 
our  ruling  upon  this  question  will  be  readily 
accepted  as  correct  without  further  citation 
of  authority. 

4.  In  none  of  the  numerous  grounds  of  the 
motion  for  a  new  trial  filed  by  the  plaintiff 
in  error  have  we  discovered  error  which 
would  require  or  justify  a  reversal  of  the 
Judgment  of  the  court  below  denying  an- 
other hearing.  We  cannot  attempt  tbe 
laborious  task  of  dealing  specifically  with 
each  of  the  alleged  errors  complainea  of,  ami 
have  confined  this  discussion  to  such  ques- 
tions only  as  control  the  case  upon  Its  sub- 
stantial merits.  As  will  have  been  seen  by 
the  foregoing  brief,  bat  extiaustive,  statement 
of  the  evidence  relied  on  by  tbe  defense  to 
rebut  tbe  prima  facie  case  of  liability  made 
out  by  the  plaintiff,  the  defendant  bank  ut- 
terly failed  In  Its  attempt  to  prove  due  com- 
pliance with  the  requirements  of  the  law 
as  to  diligence.  Indeed,  under  the  evidence 
submitted  upon  this  issue,  which  was  the 
main  defense  relied  on  by  the  bank,  the  Jury 
would  not  have  been  warranted  in  finding 
other  than  they  did.  As  to  all  other  Issues 
Involved  In  the  case,  the  verdict  of  the  Juiy 
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Is  amply  sustained  by  tbe  leond  beCwe  os, 
and  coold  not  properly  be  set  aside.  Judg- 
ment on  main  bill  of  exc^dons  affirmed. 
Cross  bill  of  exceptions  dismissed. 


{96  Ga.  4U) 

CBNTRAIi  RAILBOAD  &  BANKING  CO.  t. 
POOL. 

(8u]mne  Conrt  oi  Georgia.    Feb.  27,  1895.) 
Nbw  Thial— Bbibf  of  Etidbnos— Bxtbhsios  or' 
Time— Ambndhbnt  qp  Motion. 

1.  The  filing  of  a  motion  for  a  new  trials  to- 
Bether  with  a  brief  of  the  eridence.  within  the 
time  prescrihed  by  the  act  of  Norember  12, 
1889  (Aeto  1889,  p.  88),  in  a  court  to  which  that 
act  is  applicable,  ie  sufficient  to  make  the  mo- 
tion, to  the  extent  of  keepiux  it  alive  aud  ca- 
pable of  aabtiisting  until  tiie  final  bearintr,  a  le- 
gal and  valid  one.  Tb6  apiffoval  of  the  brief 
of  evidence  »  not  iadiiRwnsnble  to  the  vitality 
of  the  motion,  and  may  be  obtained  at  that  hear- 
ing; the  movant,  of  course,  taking  the  chancea 
that  the  judge  may,  from  want  of  memory  or 
otiier  canee,  be  unable  then  to  approve  it  at  all. 

2.  Accordingly,  where  a  case  was  tried  in 
the  superirr  court  at  a  term  which  continued 
longer  than  30  days,  and  the  losing  party,  dur- 
ing the  term  and  before  the  expiration  of  the 
30  days,  filed  a  motion  for  a  new  trial  and  a 
brief  of  the  evidence,  the  latter  "subject  to  the 
snperviaitm  of  the  court,"  and  there  was  a 
consent  order  setting  the  motion  down  for  a 
hearing  at  chambers  on  a  day  named,  the  or- 
der fnrthw  providing  that  the  movant  have 
until  that  time  to  perfect  the  brief  of  evidence 
and  amend  the  motion,  it  not  appearing,  bow- 
ever,  that  the  Inief  needed  anything  to  make  it 
a  perfect  one  accept  the  final  approval  of  it  by 
the  judge,  then,  although  no  action  whatever 
was  taken  upon  the  motion  on  the  day  specified 
in  the  order,  it  was  error  at  a  sabsequent  term 
to  dismiss  the  motion  on  the  ground  that  be- 
cause the  hritf  was  not  approved  within  the 
time  fixed  by  the  order,  and  no  extension  of 
time  had  been  then  granted  for  that  purpose, 
it  was  too  late  to  obtain  an  ai^roval  of  the 
same. 

3.  The  motion  was  amendable  at  the  hear- 
ing; but,  as  the  judge  then  ivesiding  was  not 
the  Judge  before  .whom  the  case  was  tried,  it 
was  Incumbent  on  the  movant  to  iHTodnce  sat- 
isfactory evidence  of  the  truth  of  any  redtals  of 
fact  in  the  amendment  offered  before  he  would 
be  entitled  to  have  the  same  approved. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  J. 
M.  Griggs,  Judge. 

Action  by  Mrs.  J.  M.  PocA  against  the  Cen- 
tra] Uallroad  &  Banking  Company.  FlalntilT 
had  Jndirm^t,  and  defendant  brings  mor. 
Reversed. 

Steed  ft  Wlmberly  and  J.  R.  Cotter,  for 
plaintiff  In  emx-.  W.  Dessau,  A  U  Miller, 
and  0.  L.  Bartlett,  fK  defMidant  in  errw. 

LUUPKIN,  J.  1. 2.  A  case  was  tried  In  the 
saperlOT  court  on  FetHnaiy  IS,  1S93,  during  a 
term  wblcb  continued  longer  than  30  days, 
resulting  In  a  verdict  for  the  plaintiff.  Dur- 
ing the  twm,  and  b^ore  the  expiration  of 
the  30  days,  the  d^endant  Sled  a  motion  for 
a  new  trial  and  a  brief  of  the  evidence.  Up- 
on the  latter  was  an  entry,  signed  by  the 
Judg^  Is  these  words:  "This  brief  of  evt 
dence  subject  to  the  snpenrislon  of  the  court" 
On  the  day  the  motion  for  a  new  trial  was 


filed  It  was  duly  entered  oo  the  motl<»i  dock- 
et, and  a  consent  ord^  was  passed  Betting 
the  motion  down  for  a  hearing  at  chambers 
on  April  24,  1893,  and  providing  that  the 
movant  have  untU  that  time  to  perfect  the 
brief  of  evidence  and  amend  the  motion.  So 
far  as  appears,  the  brief  of  evidence  qeeded 
nothing  to  make  it  a  perfect  one  except  the 
final  approval  of  it  by  the  Judge.  On  the  day 
last  mentioned,  no  action  of  any  kind  was 
taken  on  the  motI<m.  Afterwards  the  Judge 
before  whom  the  case  was  tried  resigned  his 
office,  nevw  having  approved  the  brief  of 
evidence.  The  Judge  of  the  court  In  which 
the  case  was  tried  was  disqualified.  He  call- 
ed the  motion  oae  or  more  times,  and  simply 
passed  It;  and  with  this  exception  no  action 
was  taken  upon  it  until  January  12,  1894,  al- 
though in  the  meantime  the  Judges  of  other 
(Urcults  had,  at  dlftorent  times,  presided  in 
that  court  In  his  stead.  On  the  day  last 
mentioned,  the  successor  In  office  dt  the  Judge 
who  had  resigned  was  presiding  in  that  court, 
and  announced  that  this  motlm  would  be  In 
order  for  a  hearing  on  the  next  day.  The 
hearing,  however,  did  not  take  place  until 
January  22,  1894.  On  that  day  movant  ten- 
dered to  the  counsti  for  resp(»ident  in  the 
motion  an  amendment  to  the  motkm,  and  al- 
so, for  their  approval  preliminary  to  submis- 
sion to  the  Judge  for  final  approval,  the  above- 
mentioned  brief  of  evidence.  Thereupoi^ 
counsel  for  the  respondent  moved  to  dismiss 
the  motion  for  a  new  trial,  on  the  grounds 
"that  Bald  motion  for  a  new  trial  waa  sot 
down  to  be  perfected,  beard,  and  determined 
at  cbambors  the  24th  day  of  April,  1803,  and 
no  order  was  taken  at  said  date  continuing 
or  keeping  alive  said  motion,  or  extending  the 
time  within  which  the  brief  of  evidence  could 
be  p^ected  by  counsel  and  approved  by 
the  court,  and  that,  the  motion  for  a  new  trial 
not  being  completed,  and  the  brief  of  evi- 
dence not  being  approved  and  filed  as  an 
approved  brief  of  evidence  within  the  time 
fixed  by  the  order,  and  no  extenMon  being 
provided  for,  the  brief  of  evidence  could  not 
now  be  approved,  and  the  motion  must  be 
dismissed."  Cotmsel  for  respondent  also  ob- 
jected to  the  allowance  of  the  amendment 
offered  to  the  motion  for  a  new  trial.  The 
court  refused  to  allow  any  amendment,  and 
snstahied  the  motlcm  to  dismiss  the  motion 
for  a  new  trial. 

Under  the  facts  above  set  forth  (the  recital 
of  other  facts  deemed  Immaterial  being  omit- 
ted. It  was,  In  view  of  the  provisions  of  the 
act  of  November  12, 1889  (Acts  1880.  p.  83).  er- 
ror  to  dis""!HS  the  motion  for  a  new  trial  on 
the  grounds  stated.  In  a  court  to  which  that 
act  la  applicable,  the  filing  of  a  motion  for 
a  new  trial,  together  with  a  brief  of  the 
evidence,  within  the  time  prescribed.  Is  suf- 
flclfflit  to  make  the  motion,  for  the  purpose  of 
keeping  it  alive  till  the  final  hearing,  a  valid 
and  l^ral  one.  The  approval  of  the  brief  of 
evidence  Is  not  Indispensable  to  this  purpose, 
and  may  be  obtained  aftw  the  time  tot  filing 
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has  e^Ired.  King  t.  Sears,  91  Gtu  577,  18 
S.  E.  830.  In  snch  case,  bowerei^,  tbe  movant 
must,  oe  conise^  take  the  chances  that  the 
Judge  ma7>  from  want  of  m«nor7  or  fran 
other  eauses.  be  unable  to  approve  the  brief 
at  all.  SeCi  In  this  connection,  TVatson  y. 
Long,  M  Qa.  235,  21  S.  B.  507,  and  Hinson  t. 
Guckenhelmer,  95  Ga.  22  S.  B.  274.  In 
Railroad  Co.  t.  J(dmaon,  59  Oa.  G2^  It  was 
held  that  wbwe  a  party.  Instead  of  pursuing 
the  course  prescribed  by  law  In  relation  to 
new  trials,  altered  Into  a  consent  order  to 
file  an  approved  brief  of  tbe  evidence  wltii- 
in  a  given  time,  he  must  aMde  by  his  con- 
tract, and  that.  If  the  brief  was  not  proented 
for  approval  within  the  time  fixed  by  the 
OTder,  it  was  not  error  to  dismiss  the  motion 
for  a  new  triaL  In  Pease  v.  Pease,  06  Oa. 
277,  a  Blmllar  ruling  was  made.  It  appeared 
In  that  case  that  the  brief  was  filed  within 
the  time  prescribed  by  tbe  ctmsent  order,  but 
was  luA  presented  to  the  Judge  for  approval 
until  several  months  after  the  prescribed  time 
had  elapsed.  The  Ju^e  dismissed  the  mo- 
tlcm  tar  a  new  trial,  ai^rently  dohig  so  wlth- 
<Hit  being  moved  thereto  by  counsel  fbr  the 
respondent  It  Is  also  worthy  of  note  that 
counsel  toe  both  parties  sent  to  the  Judge 
what  purported  to  be  briefs  of  tbe  evidence, 
with  a  request  that  he  approve  the  movant's 
brief  ot  evidence,  and  then  decide  the  motion 
upon  the  written  argDment.sabmltted.  It  Is 
quite  probable  that  the  refusal  of  the  judge 
to  approve  the  brief  of  evId<Kice  was  due  to 
the  fact  that  he  did  not  remember,  after  the 
lapse  of  time  which  had  Intervened,  what 
the  evidence  was.  and  found  It  Impossible  to 
decide  between  the  conflicting  briefs.  At  any 
rate,  this  view  Is  suggested  by  Chief  Justice 
Bleckley  In  Moxley  v.  KinhKh,  SO  Oa.  46,  7 
S.  B.  m. 

It  was  Insisted  In  the  case  now  under  con- 
sidcratlim  that  the  movant  had  bound  him- 
self by  a  consoit  order  to  have  his  brief  of 
evidence  approved  on  or  before  the  24th  of 
April,  1893,  andf  as  he  did  not  do  so  by 
that  day.  his  motion  tor  a  new  trial  ought 
to  have  been  dismissed.  The  two  cases  last 
cited  were  relied  on  In  support  of  this  con- 
tention. It  will  be  observed  that  in  the 
first  of  these  cases  the  brief  of  evidence 
was  not  even  filed  within  tbe  time  limited; 
and  In  the  second  It  Was  not  held  that  the 
Judge  was  bound  to  dismiss  the  motion  for 
a  new  trial,  but  simply  that  he  was  Justified 
In  doing  so  under  the  circiynstances.  Again, 
It  must  be  remembered  that  both  of  these 
cases  were  decided  before  the  passage  of 
the  abovo-m«itloned  act  of  1880,  which,  as 
already  stated,  does  not  require  the  approv- 
al of  the  brief  of  evidence  during  the  time 
wltliin  which  It  must  be  filed.  Besides,  In 
each  of  these  two  cases  It  affirmatively  ap- 
peared that  there  was  something  to  be  done 
by  the  movant  In  order  to  give  validity  to 
his  motion.  In  the  present  case  it  does  not 
appear  that  the  movant  had  anything  what- 
ever to  do  in  order  to  make  his  brief  of 


evldraice  a  complete  one,  except  to  obtain  the 
final  ai^Toval  of  the  Judge.  It  Is  true  this 
brief  was  flled  "subject  to  tbe  supervision  of 
the  court"  and  the  consent  ordra'  does  recite 
that  the  movant  have  until  the  time  sped* 
fied  to  "perfect"  it;  but  after  all,  so  far  as 
the  record  dtscioses.  It  only  needed  the 
Judge'h  approval  to  make  it  perfect  So  we 
do  not  think  tbe  cases  ot  Railroad  Ga  v. 
Johnson  and  Pease  v.  Pease.  siQwa.  are  coo- 
trolling  authorities  upon  tbe  question  at  Is- 
sue. If  the  trial  Judge  had  seen  proper  to 
refuse  to  approve  tba  brief  of  erldoice.  and 
had  dismissed  the  motion  for  a  new  trial 
for  the  want  (ME  •such  aroroval,  tUs  court 
would  not  have  c<mtrolled  his  acUon  In  the 
premises.   See  the  c^ilnlmk  of  Simmons,  C. 

In  Anderson  v.  McLean  (decided  Jan.  14. 
1896)  22  8.  EL  802.  In  the  case  now  unOa 
review,  however,  tbe  movant  was  not  allow* 
ed  the  opportunity  of  obtaining  from  the 
Judge  who  was  presiding  at  the  final  hearing 
of  the  motion  his  approval  of  the  brief  ot 
evidence.  It  would  seem  that  the  counsel 
wore  about  to  submit  the  brief  to  the  Judge 
for  apinoval  when  the  motion  to  dismiss  was 
made;  and  the  real  ground  of  that  motbm 
was  that  because  tbe  brief  was  not  approv- 
ed by  the  24th  day  of  April,  1893,  and  no 
further  time  bad  been  thai  granted  fw  that 
purpose.  It  was  too  late  to  ev&  afterwards 
obtain  an  approval  of  the  sam&  Thla  mo- 
tion was  sustained,  and  the  Judge  therefore 
did  not  pass,  nor  attempt  to  pass,  upcm  tbe 
question  whether  the  brief  was  a  correct 
one  or  not  but  by  summarily  sustaining 
the  motion  to  dismiss,  cut  the  movant  off 
from  showing  In  any  proper  way  at  bis  com- 
mand that  the  brief  presented  was  in  fact 
a  true  and  cmrect  one;  After  reviewing  and 
considering  all  the  cases  bearing  upon  the 
subject  we  have  reached  tbe  conclusion  that 
this  action  by  the  Judge'  was  wroneous. 
The  motion  for  a  new  trial  bi  this  case 
might  have  been  dismissed  for  want  of  prose- 
cution on  the  day  last  named;  but  as  it  was 
not  so  dismissed  on  that  day,  we  think  it 
went  aver  to  the  next  term  of  the  court  as 
a  living  motion,  capable  of  subsisting  from 
term  to  term,  and,  at  the  final  hearing,  the 
Judge  ought  first  to  have  determined  wheth- 
er or  not  he  could  properly  approve  tbe  tnlef 
of  evidence  accompanying  the  motion.  If 
he  found  be  could  do  so.  the  motion  vrould 
have  be«i  In  (»der  for  a  hearing  on  Its  mer- 
Ite.  If  he  found  he  could  not  approve  tbe 
brief,  and  had  then  dismissed  the  motion  for 
want  of  such  apptoval,  the  questloti  would 
have  been  materially  different  from  that  now 
presented. 

3.  We  also  think,  in  view  of  the  facto 
above  stated,  that  the  Judge  should  have 
given  the  movant  an  opportunity  to  mtisfy 
him  that  the  recitals  of  fiict  In  the  amend- 
ment offered  to  the  motion  for  a  new  trial 
were  correct;  and,  If  so  satisfied,  the  ixtigd 
ought  to  have  allowed  the  amendmoit 
Judgment  reversed. 
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8HABF  T.  AMERICAN  FREEHOLD  IiAND 
MORTGAGE  CO.  OF  LON- 
DON, Limited. 
(Saprema  Court  of  Georgia.  27,  1805.) 

Homestead — Waivkh. 

1.  Where  a  bomeetead  was  duly  set  apart 
in  ISGS.  the  head  of  the  family  had  no  power  or 
anthorit;,  in  iobsequent  transactiona,  to  waive 
the  homestead  right  as  to  Uie  land  embraced 
ia  this  homestead;  and  although  the  homestead 
proceedings  were  not  re<;orded  until  September 
VS.  1877,  and  the  record  book  was  suhsequently 
lost,  one  who  dealt  with  the  head  of  the  family 
after  the  record  had  been  actnally  made  was 
chanEeable  with  notice  of  the  homestead. 

2.  Where,  after  such  record  had  been  made, 
the  head  of  the  family  btHTOwed  money,  giTing 
for  the  same  his  promissory  note,  with  walrer 
of  homestead  as  against  that  debt,  and  at  the 
same  time  represented  to  the  lender  that  there 
were  no  incumbrances  on  his  land  (it  being  the 
same  land  which  was  tn  fact  embraced  in  the 
homestead),  neither  such  wairer  nor  representa* 
tion  could  defeat  the  homestead,  and  conse- 
quentlr  the  land  could  not,  as  against  a  claim 
filed  oj  the  head  of  the  familr  settinc  up  the 
homestead  right,  be '  subjected  to  a  jndiniient 
rendered  upon  that  note. 

(Syllabas  by  the  Court) 

Errw  from  gaperlor  court,  Grawfcml  coun- 
iy;  O.  L.  Bartlett.  Judge. 

To  tlie  proper^  lerled  oa  at  the  trait  of  the 
American  Freehold  Land  M<ntgage  .Com- 
pany  oC  Londcm,  Limited,  John  M.  Sharp  In- 
terposed  a  claim  of  ownership.  To  Judgment 
subjecting  tbe  property,  claimant  brings  a- 
ror.  Rerersed. 

It.  D.  Smith  and  HardeniAn,  Davis  &  Tur- 
ner, for  plaintiff  in  MTor.  W.  E.  Simmons 
and  W.  R  Dew,  for  defendant  in  errmr. 

SIMMONS,  G.  J.  An  execution  in  fav(H-  of 
the  American  Freehold  Land  Mortgage  0<»u- 
pany  of  L<mdon,  Limited,  based  on  a  Judg- 
ment of  Man^  20,  1893,  was  levied  on  lot  of 
land  No.  160  in  the  Second  district  of  Craw- 
ford county,  as  the  property  of  Jolm  M. 
Sharp,  defendant  In  execution.  The  pn^ 
erty  was  claimed  by  Sharp  as  the  bead  of  a 
family,  under  the  homestead  law.  The  case 
was  submitted  to  the  presiding  Judge  upon 
all  questions  of  law  and  fact,  who  found  the 
property  subject;  and  to  this  ruling  the 
claimant  excepted. 

It  appeared  at  the  trial  that  the  judgment 
from  wiilch  the  execution  Issued  was  based 
up<Mi  a  promissory  note  of  the  defendant  in 
execution,  dated  December  1,  1891,  and  con- 
taining a  waiver  of  homestead  and  exemp- 
tion. Tbe  claimant  introduced  the  home- 
stead papers,  which  showed  that  the  petition 
was  filed  November  2,  1868,  approved  No- 
veml>er  14,  1868,  and  recorded  September  26, 
1877.  The  petition  stated  that  Sharp  was 
the  owner  of  the  land  In  controversy,  with 
oth^  land,  and  of  certain  personalty.  He 
also  introduced  a  petition  to  amend  tbe  ap- 
plication by  alleging  that  he  was  tbe  head 
of  a  family  c<msisting  of  his  wife  and  minor 
children,  and  by  alleging  that  be  was  a  citi- 
zen of  and  resided  In  Crawford  county;  also 


an  order  of  the  ordinary  allowing  the  am^d- 
ment,  and  reciting  that  citation  bad  been 
issued  and  published  in  terms  of  the  law. 
and  no  objection  had  been  filed  or  appeared. 
The  homestead  Included  the  land  In  dispute. 
It  was  admitted  that  the  record  of  home- 
steads of  Crawford  county  bad  been  lost 
The  plaintiff  Introduced  the  following  ques- 
tion and  answer  in  defendant's  application 
to  it  for  the  loan  of  the  money,  .which  was 
the  foundation  of  its  claim  or  debt:  "Q- 
Are  there  any  incumbrances  on  said  land? 
A.  No."  Claimant  testified  that  no  ques- 
tions  were  asked  him  about  any  homestead, 
nor  did  he  make  any  statement  In  reference 
thereto;  that  when  the  question  introduced 
by  the  plaintiff  was  asked  be  Inquired  of 
plaintiff's  agent  what  he  meant  by  "incum- 
brances," and  the  agent  replied,  "Mortgages 
or  executions,"  and  tbe  witness  then  replied, 
"No." 

We  think  the  court  erred  in  finding  the 
property  subject.  All  the  presumptions  were 
in  favor  of  the  validii?  of  the  homestead, 
and  no  reason  appears  for  treating  it  as  In- 
valid.  See  McDonald  v.  Williams,  94  Go. 
515,  19  S.  E.  830.  Under  the  law  as  It 
stood  at  the  time  the  homestead  was  granted. 
It  was  not  essential  that  the  names  of  the 
beneficiaries  should  be  set  out  in  the  appli- 
cation. Horton  t.  Summers,  62  Ga.  304  (2), 
and  cases  cited;  Wilder  v.  Frederick,  67  Ga. 
069  (2).  As  to  the  amendment,  see  Hardin 
V.  McCord,  72  Ga.  239  (2).  If  there  was  a 
valid  grant  of  a  homestead,  the  waiver  was 
Ineffectual  after  the  homestead  had  been  set 
apart  The  fact  that  the  homestead  papers 
were  not  ^recorded  until  1877,  and  that  the 
book  in  which  they  were  recorded  was  subse- 
qu«itly  lost,  did  not  affect  the  rights  of  the 
beneficiaries.  The  debt  to  which  the  plain- 
tiff in  execution  was  seeking  to  subject  the 
property  was  contracted  after  the  home- 
stead papers  were  recorded;  and  the  loss  or 
destruction  of  the  record  could  not  Impair 
any  rights  the  beneficiaries  may  have  ac- 
quired, nor  affect  the  constructive  notice 
afforded  by  the  record.  See  Wade,  Notice, 
S  157;  Webb,  Record  Titles.  S  1«7.  and  authori- 
ties cited.  Nor  could  the  representations  of 
the  head  of  the  family  that  there  were  no 
incumbrances  on  the  land  operate  as  an  es- 
toppel upon  the  beneficiaries,  or  preclude 
him  from  setting  up  their  right  to  the  home- 
stead, inr  his  character  of  head  of  the  fam- 
ily. Hawks  V.  Hawks.  64  Ga.  243;  Hall  v. 
Matthews,  68  Ga.  492  (2);  Bank  v.  Dickinson, 
83  Ga..  711, 10  S.  E.  446.    Jodgmoat  revved. 

<9S  aa.  4U) 

ORMB  V.  BIRNET. 

(Supreme  Court  of  Georgia.   Feb.  27,  1895.) 

Arbitbation  akd  Award  —  Miscokdcct  op  Ab- 
bithator. 

There  being  ample  evidence  to  show  that, 
during  the  progress  or  the  trial  before  the  ar- 
bitrators, one  of  them  was  guilty  of  conduct 
manifesting  Uiat  he  was  not  impartial,  but  was, 
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on  the  contrary,  a  partisan  of  one  of  the  par- 
ttefl,  and  iH^jnaiced  in  his  favor,  the  jnir  were 
WBrrantad  in  sattiaK  aidde  the  award;  and.  the 
■ole  isgne  being  whether  or  not  the  arbitrator 
whose  conduct  we*  excepted  to  waa  fair  and 
impartial,  it  waa  not  material  or  necessary  to 
hare  before  the  jary  the  evidence  introduced 
before  the  arbitrators.  There  vai  no  error  in 
denying  a  new  trial. 
(Srlkbui  by  the  Court.) 

Error  from  supolcv  court,  BWb  connty;  3. 
M.  Griggs,  Judge. 

Action  by  Wau  R.  EL  Blraey  agfttrat  J.  A. 
Onne,  agent,  to  Tucate  an  award  of  aiUtia- 
tors.  There  vraa  a  verdict  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

li.  D.  Koore,  for  plaintiff  in  errcMr.  J.  h. 
Andwson  and  Hfuxls  &  Harris,  for  defendant 
tn  error. 

LUMPKIN,  3,  ThlB  case  can  be  dlspcaed 
of  upon  one  contrcdllng  questicHai  without  no- 
ticing specially  the  Tarions  points  raised  by 
the  motion  for  a  new  triaL  The  eridenoe 
^owB  unqoeationably  that  one  of  the  arbitral 
twB  waa  not  Imparpal.  His  ctmdnct  thn»is^ 
out  the  entire  Investigation  shows  that  he 
was  a  partisan  of  aae  of  the  parties,  and  prej- 
udiced m  his  favw.  This,  without  miwe,  was 
BOffldent  to  render  the  award  lll^;al,  and  ot 
no  binding  effect  against  the  party  against 
whom  It  was  roidered.  We  quite  agree  with 
Chief  Justice  Bleckley  In  saying:  "It  Is  a  mis- 
conception of  the  rdatlcm  of  arbitrators  to 
consider  wie  of  them  aa  b^ng  the  arbitratiMr 
of  wie  party,  and  the  other  the  arbitrator  of 
the  other  party.  Oonrta  have  often  held  that 
a  feeling  of  partisanship  among  arbitrators  is 
Incompatible  with  the  impartial  state  of  mind 
in  which  th^  ought  to  rater  updb  and  dls- 
chai^e  their  duties."  Wllklns  v.  Van  Winkle, 
78  Ga.  B68,  3  S.  B.  761.  It  was  not  necessary 
to  have  beftm  Hxe  Jury  the  evidence  Intro* 
dttced  before  the  arbitrators.  The  case  of  Ak* 
ridge  v.  Patilk)^  44  Qa.  085,  la  not  In  conflict 
with  the  assertion  just  made.  Thne  It  was 
held  that  all  the  exceptions  to  the  awafd 
were.  In  effect,  mer^  objections  to  It  as  be- 
ing contrary  to  the  evldoice  or  the  weight  of 
the  evidence;  and,  thla  being  so.  It  was,  of 
course,  necessaiy  that  the  testinumy  submit- 
ted to  the  aiUtrators  should  be  before  the 
court  In  order  to  enaUe  It  to  pass  Intdllgently 
upon  the  objectkms  mad&  In  Jackson  v. 
Roane,  90  Ga.  609,  16  S.  E.  690,  It  was  held 
that,  wfawe  Unproi)er  ctxutuct  cai  the  part  trf 
the  arbitr^rs  was  shown.  It  waa  not  locnm- 
bent  upon  the  complaining  party  to  show  that 
such  conduct  actually  operated  to  his  injury. 
The  verdict  to  set  aside  the  award  was*  right, 
and  there  was  np  error  In  denying  a  new  trial. 
Judgment  affirmed. 

(»  Qa.  4»} 

COMER  V.  NEWMAN. 
(Supreme  Court  of  Georgia.  Feb.  27, 1805.) 

FlKKB  SkT  BT  LOCOMOTIVBS—PrOOF  or  IXTBBIST. 

The  action  being  for  damages  alleged  to 
have  t>cen  occasioned  to  the  plalDtifC's  land  by 


setting  fire  to  and  burning  wood,  nnd«crowth. 
straw,  leaves,  and  timber  thereon,  and  It  ap- 
pearing from  bib  own  testimony  that  the  land 
belonged  to  himself  and  his  children,  and  there 
being  no  pioof  showing  the  number  of  the  chil- 
dren,  or  what  particular  share  or  interest  was 
owned  by  the  platnMff  himself,  there  could  be 
no  legal  recovery  in  bis  favor,  and  it  was  error 
to  refuse  a  nonsuit  The  alleged  Injury  being  to 
the  freehold,  it  was  incumbent  uimn  the  iriain- 
tiflf  to  show  what  !ntM«st  he  owned  tberriB. 
In  order  to  enable  the  jury  to  arrive  at  his  jost 
proportion  of  the  compensation  which  shoold  be 
allowed  for  the  entire  injury. 
(SyUabns  by  tbe.Gourt.) 

Brror  f»m  superior  court,  Hoosttra  oona- 
^;  a  li.  Bartlet^  Jndga 

Action  by  W.  H  Newman  against  H.  H. 
Comer,  receivw.  Judgment  for  ^alntlff. 
and  d^oidant  brings  wtor.  Reversed. 

Steed  &  Wlmberly  and  John  R.  Cooper, 
for  plaintiff  in  error.  M.  Q.  Bayne,  for  de- 
fendant In  error. 

LUMPKIN,  J.  In  this  case  we  felt  con- 
strained to  grant  a  new  trial  because  of  a 
fatal  defect  In  the  plaintltTs  evidence.  His 
action  was  brought  to  recover  damages  al- 
leged to  have  been  occasioned  to  bis  land 
by  setting,  lire  to  and  burning  undergrowth, 
straw,  leaves,  and  timber  thereon.  The  in- 
jury complained  of  was  not  a  mere  Injnry  to 
his  term,  or  to  his  right  to  occupy  the  land 
for  the  time  being,  as  would  have  been  the 
case  of  a  tenant;  but  It  was  an  injury  to  the 
freehold,  and  therefore  one  giving  a  right  of 
action  only  to  the  owner  or  owners  of  the 
l^al  titie.  Indeed,'  the  plaintiff  does  not. 
In  hla  declaration,  attempt  to  sue  otherwise 
than  as  owner  ot  the  land  Itself.  For  s<Hne 
reason  the  defendant  did  not  require  any 
written  proof  of  titie,  but  allowed  the  plain- 
tiff to  establish  his  ownership  by  his  own 
parol  evidence.  Upon  this  question  bis  tes- 
timony was  to  the  effect  that  the  land  be- 
longed to  hims^f  and  his  children.  He 
did  not  state  how  many  children  he  bad,  or 
what  particular  share  or  Interest  In  the 
property  was  owned  by  himself,  or  by  any 
one  of  the  children.  Consistently  with  his 
testimony,  be  might  be  a  life  tenant  of  the 
whole,  and  the  children  remainder-men,  or 
he  might  be  a  tenant  in  comm(m  with  them, 
and  his  particular  share  might  be  one-half, 
one-tenth,  or  any  other  fractional  interest 
There  were,  it  is  true,  some  loose  references 
to  the  land  aa  "Newman's  land"  by  wit- 
nesses who  made  no  pretense  of  knowing 
anything  about  the  title,  and  whose  testi- 
mony was  directed  to  other  matters,  and 
really  threw  no  light  at  all  upon  the  ques- 
tion of  ownership.  The  only  evidence  bear- 
ing directly  upon  this  subject  was  that  of 
the  plaintiff  himself,  the  substance  of  which 
has  been  stated  above.  Assuming  that  the 
jury  were  able  to  ascertain  from  the  evi- 
dence the  amount  of  damages  which  shonld 
be  awardi^  for  the  wtlre  Injury  to  the 
property.  It  would  certainly  seem  clear  that 
the  plaintiff  would  not  be  entitied  to  recov- 
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er  tli»  whole  of  tblt  amomit  If  he  could, 
then  eatdi  one  of  the  remaining  Joint  own- 
en  eonld  do  Ukewln^  and  thos  the  defend- 
ant would  be  made  to  respond  In  damages 
several  times  for  the  same  cause  of  action, 
if  the  plaintiff  could  not  recover  the  whole 
of  the  damages,  to  what  per  cent  of  the 
same  would  he  he  oitltled?  The  evidence 
totally  falls  to  furnish  any  answer  to  tbis 
question.  We  are  therefore  compelled  to  set 
the  verdict  aside.  If,  at  the  nest  trial,  It 
should  be  made  to  appear  that  the  defend- 
ant Is  liable  fcMT  the  Injury,  and  the  plaintiff 
shows  what  proportion  of  the  damage 
should  be  awarded  to  him,  exact  Justice  may 
be  d<Hie  In  fixing  the  amoui^  of  the  verdict. 
Judgment  reversed. 


(BOa.  MR) 

MORRIS  V.  MTTRPHT  et  aL 

CBnprcme  Court  of  Georgia.  Jan.  14,  1885.) 

Res  JUD10A.TA  —  Cu.iiis  asaiitbt  Estatb— Arn- 
DAviT  or  Illboautt. 

1.  In  the  absence  of  fraud  or  ocdhirion  be- 
tween an  administrator  and  a  creditor  of  an  ea- 
tate,  a  judgment  regularly  rendered  In  a  coart 
of  competent  jnriBditrtion  in  favor  of  each  cred- 
itor against  such  administrator  is  conclusive, 
us  to  ail  matters  adjudicated  tiiereby,  upoa  lega- 
tees and  all  other  creditors  of  the  estate. 

2.  Where  an  Issue  was  formed  in  a  justice's 
court  upon  an  affidavit  of  illefrality,  and  the  affi- 
ant failed  to  appear  to  prosecute  the  same,  the 
proper  practice  wai,  for  the  court  to  dismiss 
the  affidavit  of  illegalilT)  and  not  to  reader 
jndgment  agaiust  the  affiant  upon  the  merits 
of  the  issue.  Where,  however,  in  such  a  case, 
the  latter  Judgment  was  rendered,  though  er- 
roneous, It  was  not  void,  and,  if  acquiesced  in 
br  the  affiant,  became  conclusive  upon  him  and 
his  privies. 

(SrllabuB  by  the  Court) 

Error  from  superior  court,  TTpaon  county; 
J.  J.  Hunt,  Judge. 

Action  by  William  R.  Murphy  &  Ca  and 
others  against  D.  P.  Morrla  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re> 
vosed. 

Simmons  &  Corrlgan,  for  plaintiff  In  error. 
M.  H.  Sandwich  and  Hall  &  Hammond,  for 
defendants  in  enor. 

ATKINSON,  J.  1.  In  1878  a  Judgment  was 
obtained,  and  In  1870 an  execution  Issued  there- 
on. In  1882  another  Judgment  by  a  different 
plaintiff  was  recovered  against  the  same  de- 
foidant.  In  1893  the  execution  Issued  on 
the  irider  Judgmrat  was  levied  on  certain  land 
as  the  property  of  the  defendant  in  execu- 
tion, and  he.  between  the  date  of  the  rendi- 
tion of  the  Judgment  end  the  date  <tf  the  levy, 
having  died,  the  adminlstratiNr  upon  his  es- 
tate filed  an  affidavit  ot  illegality  to  the  ex- 
ecotion,  on  the  ground  that  the  Judgment 
which  was  the  basis  of  plalntltTs  execution 
was  dormant,  and  that  the  same  had  not 
been  revived  within  the  time  allowed  by 
law.  Two  other  executions,  In  all  respects 
similar  to  the  one  then  proceeding,  were  is- 
sued In  faror  of  the  same  plaintiff,  but  we 
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do  not  deem  it  necessary  to  set  out  In  detail 
all  the  entries  thereon  nor  proceedings  there- 
under, as  the  same  questions  are  Involved 
with  reference  to  each,  and  may  be  fairly 
stated  In  our  discussion  of  the  questi(»is  aris- 
ing upcm  a  C(»isIderatioii  of  one  of  them.  The 
illegality  thus  filed  came  on  to  be  beard,  and, 
the  administratcM-  neither  appearing  in  peratm 
nor  by  counsel,  the  court,  upon  tender  of  Is- 
sue by  the  plaintiff  In  execution,  after  hear- 
ing evidence,  rendered  a  Judgment  overruling 
the  affidavit  of  illegality,  the  effect  of  which 
was  an  adjudlcattcm  In  favor  of  the  validity 
of  the  Judgment  upcm  which  said  executl<m 
was  Issued.  Afterwards,  the  plaintiff  seek- 
ing to  enforce  this  Judgmrat,  the  plaintiff  in 
the  Junior  execution  above  referred  to,  but 
whose  Judgment  had  In  the  meantime  becrane 
dormant,  though  the  time  allowed  by  law.  in 
which  it  might  be  revived  had  not  then 
elapsed,  Instituted  equitable  proceedings,  and 
sought  thereunder  to  enjoin  the  enforcement 
of  the  Judgment  and  execution  then  proceed- 
ing against  said  estate,  upon  the  same 
grounds  that  were  made  and  set  up  in  the 
affidavit  of  illegality  as  filed  by  the  admin- 
istrator. Upon  the  hearing  of  the  applica- 
tion the  court  granted  an  Injunction.  There 
were  certain  affidavits  Introduced  upon  the 
hearing,  and,  as  well,  c«>taln  documratary 
evidrace;  but,  as  the  questltms  which  control 
this  case  arise  under  the  facta  hereinbefore 
stated,  the  considetatlMi  ot  this  additional 
evidence  is  not  necessary  to  a  correct  det»* 
lOinatlon  of  this  case. 

The  grant  of  this  Injunction  and  the  excep- 
tlon  to  Its  allowance  present  for  the  adjudica- 
tion of  this  court  the  question  as  to  whether 
all  creditors  an  estate,  either  by  Judgment 
or  otherwise,  are  so  far  in  privity  with  an 
administrator  thereof  as  that  a  Judgment  in 
tevor  of  one  of  such  creditors  against  the 
administrator  is  conclusive  upon  all  questlMis 
adjudicated  thereby  as  between  himself  and 
other  creditors.  It  Is  a  weil-recognlzed  and 
univwsal  rule  of  law  that  Judgments  un  ex- 
cepted to  and  unreversed  are,  upon  all  mat- 
ters which  were  or  ought  to  have  been  ad- 
judicated thereby,  conclusive  as  between  the 
parties  thereto  and  their  privies  In  estate. 
'*  'Privity'  Is  defined  to  be."  says  Black  on 
Judgments  (volume  2,  (  649),  "a  mutual  or 
successive  relationship  to  the  same  rights  of 
property;  and  the  common  law  writers  clas- 
sify privies  as  privies  in  law,  in  blood,  or  in 
estate,  sometimes  adding  as  a  fourth  class 
privies  In  representation.  But,  for  the  pi  r- 
poses  of  a  discussion  of  the  doctrine  of  res 
judicata,  this  dasslficatlon  Is  of  no  practical 
Importance,  and  if  a  person  is  bound  by  a 
Judgment  as  a  privy  to  one  of  the  parties  11 
is  because  he  has  succeeded  to  some  right, 
title,  or  interest  of  that  party  in  the  subject- 
matter  of  the  litigation,  and  not  because 
there  Is  privity  of  blood,  law,  or  representa- 
tion between  them,  although  privity  of  the 
latter  sort  may  also  exist.  The  :;erson  who 
Is  to  be  thus  connected  with  the  Judgment 
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must  Iw  one  wbo  claims  an  fntereat  In  tbe 
■object  alfected  tbron^  or  under  one  of  tbe 
parlies.  Evoy  person  is  a  privy  to  a  JiMlff< 
ment  wbose  snccesaion  to  tiie  rights  of  prop- 
erty ttiereby  affected,  coming,  throngb  one  or 
otber  of  the  parties,  occurred  snbeeqaent  to 
the  commencement  of  tiie  suit"  "All  privies 
ere.  In  effect  (with  refwenoe  to  flie  operatitmB 
of  judgments)  If  not  In  name,  privies  In  es- 
tate. They  are  bound  because  they  have  sno- 
ceeded  to  some  estate  or  Interest  which  was 
bound  In  the  hands  of  Ita  former  owner,  and 
tbe  extent  of  tbe  estoppel,  so  fur  as  tbe 
privy  is  concerned,  is  limited  to  amtroversles 
affecting  this  estate  or  Interest  The  manner 
in  which  tbe  estate  was  lawfoUy  acquired 
neither  limits  nor  extends  the  operution  of 
tbe  estoppel  by  a  fbrmer  ad]udlcatl<m,  and  is 
therefore  ImmaterlaL  It  is  well  understood, 
though  not  usually  stated  In  exppeas  terms 
In  works  uptm  tbe  subject,  that  no  one  Is 
privy  to  a  Jodgment  whose  succession  to  the 
rights  of  property  thmt^T  .affected  occurred 
I^twlously  to  the  insatntion  of  the  suit"  1 
ITeem.  Judgm.  (4th  Ed.)  $  lff2.  Tbe  admin- 
istrator Is  In  law  the  personal  represemtative 
of  tbe  deceased.  He  is,  for  all  pfactical  pur- 
poses Invcdving  tbe  admlnlstratlcm  of  bis  af- 
fairs, a  legal  substitute  fOr  the  deceased, 
dotbed,  an  a  trustee,  with  tike  duty  of  ad- 
ministering all  the  assets  wblcb  may  cmoe 
into  hie  hands,  and  applying  tbe  same  under 
tbe  statate  of  distributions,  it  la  his  duty  to 
r^nresent  the  estate  In  any  Utlgatlcm  In  wblcb 
it  may  become  Involved,  to  i»osecute  suits 
In  favor  of,  and  defend  suits  against  the  e»> 
tate  he  represents.  Be  Is  the  party  cbosm 
nf  the  law  to  whom  these  Interests  are  com- 
mitted. No  person  other  thsn  be  toe  and  on 
behalf  of  the  estate  can,  In  bis  own  nsme,  aa 
matter  of  right,  prosecute. or  defend  a  snlt 
in  which  his  estate  Is  interested  as  plaintiff 
on  the  one  band  or  defendant  on  the  otbo'. 
The  administrate:',  with  respect  to  such  mat- 
ters, stands  upon  the  same  footing  as  the 
deceased.  It  will  not  be  serionsly  insisted 
that  a  judgment  rendered  against  a  person 
In  his  lifetime,  with  due  notice  of  the  pea- 
deooy  of  the  action,  fairly  rendered,  and  to 
which  no  exception  was  by  him  tah«i,  could 
theroifter  be  called  In  question  by  a  creditor 
of  such  a  person.  No  more  can  It  justiy  be 
said  that  his  esta-to  would  not  be  equally 
bound  where  a  Judgment,  under  similar  cir- 
cumstances, has  been  rendered  against  his 
adminlBtrator.  In  ccmtestB  which  arise  be- 
tween the  administrator  and  tlilrd  persons 
who  are  indebted  to  the  estete  the  adminls- 
tratw  represents  all  persMiB  who  mi^  be  tn- 
terestod  therein  either  ss  belrs  or  creditors. 
As  against  persons  pr^errlng  daims  against 
the  estate,  the  administrator  likewise  stsuds 
as  tiie  representative  ot  tbe  estate  and  Its  In- 
terests for  and  on  account  of  heirs  at  law 
and  all  other  creditors.  Through  him  alone 
can  ttaey  reduce  to  present  possession  any  of 
the  credits  or  assets  ot  tiie  deceased,  or  make 
the  same  available  for  the  purposes  of  dls- 


tribnUoB.  If  this  were  not  trae^  and  on  the 
contrary  each  Individual  creditor  and  beir  at 
law  were  authorised  In  his  own  name  to 
bring  suits  and  collect  assets,  no  man  could 
afford  to  submit  to  a  Jadgiaaent  -roidered 
against  him  at  tbe  snlt  of  an  administrator, 
becanas  tiis  ftcqnlesorace  fhsreln  might  sub- 
ject talm  to  further  suit  at  tbe  instance  of 
any  other  person  wbo  might  concave  thai 
be  bad  a  claim  i^nst  the  estata.  8o^  pet<- 
BOOS  Indebted  to  the  estate  could  never  pay 
the  administrator,  tor  fear  some  outside  cred- 
itor, upon  bis  own  account,  mii^t  brli^  a 
snlt  against  them.  To  hold  that  each  Indi- 
vidual creditor  might  vpon  his  own  bsbalf, 
proceed  with  the  ctdlectioD  of  bis  debt  from 
tbe  debtors  of  tite  estate,  wltfaoat  tiie  Inters 
vraitlon  ot  tbe  administrator,  would  Invtdve 
the  whole  affair  In  the  most  tnextrlcable  con- 
fusion;  for  If  one  creditor  could  so  assert 
his  right  outside  <tf  the  admlnistntor  another 
ooold  do  so,  and  a  man  who  waa  so  nntorto- 
nate  as  to  find  himself  the  debtor  <tf  an  es- 
tate would  In  every  Individual  Instance  be 
ctmipelled  to  file  a  bill  of  interpleadw  to  de- 
termbie  whetiier  be  should  pay  Uie  mon^, 
and  wbo  was  entitled  to  receive  It  Tbe  law 
avoids  all  this  confusion  b;  nominating  the 
administratcv  In  advance  as  the  stskehold- 
er,  and  compels  creditors,  tbronsh  him,  as 
aj^nst  tbe  estate  and  Its  debtors,  to  enforce 
their  demands.  It  Is  only  through  the  ad- 
ministrator that  a  creditor  can  compel  the 
payment  of  debts  due  the  estate,  for  the  rea- 
son that  there  Is  no  direct  privily  betwe«i 
Individual  creditors  and  debtors  ot  an  estate. 
Tbe  only  privity  existing  between  tbe  admin- 
istrate and  a  debtor  of  tbe  estate  Is  such  as 
results  ftom  the  iH-fr«xl8tlng  r^tioo  be- 
tween the  Intestate  and  the  debtor,  and  ikIt- 
Ity  of  some  sort  Is  essential  to  the  mainte- 
nance of  an  acUm.  Inasmuch  as  It  is  tbe 
duty  of  the  administrator  to  effect  tbe  oasets 
ot  the  Intestate^  and  Inasmuch  as  outside 
crcdltws  are  not  authorized  to  Interfere  with 
the  ccdiection  of  such  assets,  it  Is  the  corre- 
spondlng  duty  of  tbe  administrator  to  diaf  end 
all  suits  that  may  be  brought  against  tbe  es- 
tate. It  thus  being  his  duty,  for  snd  oa  ac- 
count of  the  estate,  to  prosecute  and  defmd 
such  suits  as  Its  Interests  might  seon  to  re* 
qUbe,  aod  be  being  not  only  a  proper  bat  an 
Indispensable  party  thereto,  it  were  111  to  say 
that  tile  Judgment  would  have  no  binding 
force  as  against  the  estate  If  It  be  binding 
upon  the  estate,  tt  must  of  necessity  be  Und- 
Ing  upon  creditors  who  could  have  no  Inter- 
est pxcept  such  as  was  derived  from  bis  ihIt- 
i^  with  tbe  admlnlstratnr.  An  ontelde  oed- 
ItcHT,  if  he  can  do  so  at  all.  can  only  Interfere 
as  a  party  to  such  litigation  whoi  he  shows 
that  becaiue  of  some  wrongful  act  -ot  tbe  ad- 
ministrator his  debt  Is  lively  to  be  Imiterlled. 
So  that  In  this  case  It  was  the  duty  of  the 
.administrator,  when  a  creditor  of  the  estate 
so^bt  to  subject  this  land,  under  a  jire-ex- 
Istlng  Judgment  to  the  paymrait  of  his  debt 
and  when  he  conceived  that  he  bad  good 
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caiwe  for  so  ddng,  to  have  filed  tbla  affidavit 
of  inegaUt^.  It  was  bis  daty  to  bare  proa- 
ecnted  It  to  a  sBccesBfid  temxlnatiofi,  If  that 
could  have  been  accomplUlied.  Fafllng  In 
that,  the  Judgment  aTwmllng  the 'affidavit  of 
UleeiUlty  most  be  taken  aa  bindlnir  npon  the 
administrator  vqpon  the  pobvt  made  In  that 
affidavit,  and,  Inasmnt^  as  no  pawMi  other 
that  tilie  admlnlatrator  has  any  right  to  inter- 
fete,  then  this  cMnplalnairt  cannot  be  beezd 
to  impeadi  the  Judgment  with  which  the  ad- 
ministrator was  himself  satisfied.  Of  course 
this  wh(^  argument  proceeds  np<m  the  idea 
that  this  Judgment  was  fairly  rendned.  If 
the  admlnlatrattw  and  one  creditor  permit  a 
coUnidve  Judgment  to  be  taken  which  may 
c^>erate  as  a  fraud  npon  othor  creditors,  they 
mi^,  for  that  reason.  Impeach  and  set  it 
aside.  Such  creditors  may  also  have  their 
election  to  proceed  against  the  administrator 
and  his  bondsmen.  But  In  this  case  there  is 
no  intimation  that  this  Judgment  is  void  tor 
any  such  reason.  If,  without  coUnslon  with 
the  plabitifl  in  execution,  who  is  a  creditor, 
the  ndminlstratOT  negligently  permit  a  Judg- 
ment to  be  r^idered  against  him  to  the  iwejn- 
dice  of  other  creditors,  then  titie  administra- 
tOT  and  bis  bondsmen  might  be  answerable 
to  sadh  creditors.  So  far.  howerer,  as  this 
record  discloses,  the  admtnlsarator  filed  this 
affidavit  of  Illegality  In  good  faltb,  intending 
to  insist  npcm  it  but  abnj^y,  for  some  reason 
not  disclosed  by  the  record,  foiled  to  be  pres- 
ent when  it  was  tried,  and  did  not  exc^  to 
the  rendition  of  the  Judgment  thweon.  He 
Is  simply  In  the  sltnatJon  of  a  defendant  in 
execution  who  has  permitted  a  Judgmmt  to 
be  rendered  against  him  default  For 
this  reason  alone  a  Judgment  cannot  be  Im- 
peached or  set  aside.  If  void  for  any  other 
reason,  that  reason  must  be  alleged  and 
ptoren.  TbQ  effect  of  this  disposdtlon  of  the 
affidavit  of  Ulegailty  Is  to  adjudicate  that 
the  Judgment  which  was  enjoined  was,  as 
agidnst  the  attack  made  by  the  eqnltaUe  pe- 
tition, a  valid,  subsisting  Judgment,  and  enti- 
tled, according  to  its  priority,  to  partid.pate 
in  the  distribution  of  this  estate.  This  ques- 
tion of  the  administrator,  In  behalf  ot  all  eon- 
cerued,  has  been  fully  heard,  and  we  hold 
that,  both  heirs  and  creditors  are  concluded. 

2.  Where  an  affidavit  of  illegality  is  filed  to 
an  execution,  and  when  the  case  comes  on  to 
be  beard  the  affiant  In  the  affidavit  of  illegal- 
ity does  not  appear,  the  proper  practice  Is 
for  the  court  to  dlEnnlss  the  affidavit  of  ille- 
gality and  not  adjudicate  upon  Its  merita 
If  the  court  however,  proceed  to  final  Judg- 
ment upon  the  merits,  such  a  judgment  is 
not  void.  It  Is  at  most  only  Irregular,  and, 
.  if  not  excepted  to,  becomes  binding  as 
though  in  all  respects  regular.  The  {»iurtlcal 
effect  however,  of  the  dismissal  and  an  ad- 
judication upon  the  mralts  of  an  affidavit  of 
Ulegailty  Is  the  same,  tot  no  second  affidavit 
of  Illegality  to  the  same  ^ecutton  for  the 
same  reason  assigned  in  the  first  can  ever  be 
received,  l^ier^ore.  as  to  questitms  made  in 


the  affidavit  of  Ul^allty,  where  the  same  go 
to  the  validity  of  the  Judgment  it  would 
make  little  practical  dU^eralce  whether  thS' 
affidavit  be  dismisaed  or  be  adjudged  adverse 
upon  Its  merits  to  ^  party  filing  the  samb 
Jodgmmt  Tsversed. 
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BBAUj  et  al.  v.  STOKES  et  al. 
^opreme  Coart  of  Georgia.    Jan.  2S,  1S85.) 

COOBTS  OF  OaoiSABT— JUBISSIOnOH— GUAKDIAHB 

FOR  Lunatics. 
Cotirts  of  ordinary  Id  this  state  have  no 
Jurisdiction  to  apooint  guardiaoB  for  lunatics 
residing  in,  and  who  liave  been  committed  to 
the  lunatic  asylum  of,  another  state;  anfl,  where 
such  a  lunatic  has  an  estate  within  thiB  state, 
the  superior  conrt,  In  the  exercise  of  its  eqaita- 
ble  powers,  has  jurisdiction  over  the  same,  and 
may.  at  the  suit  of  the  wife  of  sodk  Innatit^  iqH 
on  proper  allegations,  sEVoint  a  receiver  and 
take  possession  of  ana  administer  such  estate. 
(Syllabus  by  the  Court.) 

Srror  from  superior  court  Randolph  coun- 
ty; J.  M.  Griggs,  Judge. 

Action  by  John  H.  Stokes,  executor,  and 
others  against  H.  O.  Beall,  guardian,  and 
others.  Decree  for  plaintiffs,  and  defend- 
ants bring  error.  Affirmed. 

Hood  &  Moye  and  Harrison  &  Peoples,  for 
plaintiffs  in  error.  Hardeman,  Davis  St 
Turner,  W.  C.  Worrtll,  and  W.  B.  Willing. 
ham,  for  defendanto  In  error. 

ATKINSON,  J.  It  appeara  from  the  rec- 
ord in  tbis  case  that  the  lunatic  whose  es- 
tate was  Involved  In  this  UHgatlon  was  a 
resident  of,  and  had  been  committed  to  the 
lunatic  asylum  to,  the  state  of  Alabama.  It 
appeara  fnrther  that  he  had  an  estate  sit- 
uated in  the  county  of  Randolph,  In  the  steto 
of  Georgia,  and  that  the  wife  and  child  of 
this  Itmatlc,  who  brought  this  proceeding, 
were  residents  of  the  latter  state;  that  a 
numbw  of  years  ago,  and  while  the  lunatic 
was  a  re^dent  of,  and  an  Inmate  of  the  asy- 
lum in,  the  state  of  Alabama,  the  ordinary 
of  Rand<dph  county  had  appointed  a  guard- 
ian for  that  part  of  his  estate  which  was 
situated  In  that  county,  who  liad  t&kea  pos- 
session of  that  property,  and  had  refused, 
according  to  the  allegations  in  the  bill,  to 
make  any  provision  out  of  that  estate  for 
the  maintenance  of  this  wife  and  child.  The 
wife,  for  herself,  and  as  guardian  for  her 
minor  child,  brought  a  petition  against  the 
guardian,  praying  that  a  receiver  be  ap- 
pointed by  the  court  to  take  possession  of 
the  estate,  and  that  the  guardian  be  re- 
quired to  account,  etc.  Upon  the  hearing 
the  court  granted  the  relief  prayed,  and  ex- 
ception was  taken  to  the  granting  of  this 
order. 

Under  the  view  we  take  of  this  case.  It  Is 
unprofitable  to  Inquire  into  many  of  the 
matters  and  things  set  up  In  the  defendants' 
answer.  The  Code  of  Georgia  (section  1852) 
authorizes  the  wdlnaries  of  the  several 
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counties  of  tbiB  state  to  app(^t  suardlans 
for  Idlota.  lunatics,  and  Insane  persons,  -and 
deaf  and  dumb  persona  when  Incapable  of 
managing  their  estates,  habitual  drunkards, 
and  persons  Imbecile  from  old  age  or  other 
cause,  and  Incapable  of  managing  their  es- 
tates. The  next  section  provides  that  such 
guardians  shall  take  the  same  oath  and 
give  a  like  bond  with  guardians  of  minora, 
and  their  powers,  duties,  and  liabilities  shall 
be  the  same,  and  be  exercised  under  the 
same  rules  and  regulations.  Courts  of  or- 
dinary In  this  state  aie  essentially  local  in 
their  nature,  and  can  exercise  no  extraterri- 
torial Jurisdiction.  In  order  to  bring  the 
estate  of  a  lunatic  within  the  Jurisdiction  of 
a  court  of  ordinary  for  a  particular  county, 
he  must  be,  of  necessity,  a  resident  therein;  | 
otherwise,  the  power  to  appoint  a  guardian 
for  such  lunatic  or  his  estate  would  vest  In 
the  court  of  ordtuary  for  the  county  of  ' 
which  the  lunatic  was  a  resident  The  Ju- 
risdiction of  the  court  being  thus  confined 
to  the  limits  of  the  county  wltliln  which  the 
ordinary  assumes  to  exercise  his  authority, 
It  f<^ows  that,  though  there  be  property  in 
a  county  within  the  state  of  Gieorgla  belong- 
ing to  a  lunatic  who  resides  In  another  state, 
the  court  of  ordinary  has  no  power  to  issue 
letters  of  guardianship  and  extend  Its  do- 
minion and  control  over  the  estate  of  such 
nonresident  lunatic.  Such  estates  might  be 
subject  to  control  by  a  foreign  guardian  duly 
appointed  under  the  provisions  of  our  law 
i:or  that  purpose.  But  In  the  absence  of 
such,  if  the  interests  of  any  person  resident 
within  this  state  should  require  it,  the  su- 
perior court,  in  the  exercise  of  its  chancery 
Jurisdiction,  has  the  authority,  by  and 
through  a  receiver,  to  administer  such  es- 
tate, and  hold  it  to  the  use  of  such  persons 
as  might  from  time  to  time  make  their  in- 
twests  to  appear.  The  wife  and  minor  child 
of  the  lunatic  in  question  were  entitled  out 
of  his  estate  to  a  reasonable  support,  tak- 
ing into  consideration  their  station  in  life 
and  the  value  of  the  estate.  The  highest 
obllgati<Hi  that  a  man  can  owe,  whether  he 
be  a  lunatic  or  otherwise,  to  society,  is  the 
obligatitm  to  maintain  his  wife  and  children. 
They  are,  in  its  strictest  sense,  preferred 
creditors,  from  a  moral  as  well  as  from  a 
legal  point  of  view,  and  therefore,  at  their 
suit,  uiwu  proper  caus^  as  stated  in  tliis 
petition,  the  superior  court  had  Jurisdic- 
tion to  seize  and  administer  this  estate.  Be- 
ing citizens  of  Georgia,  they  will  not  be  re* 
quired  to  go  into  a  foreign  Jurisdiction  to 
sue  a  foreign  guardian  and  call  blm  to  ac- 
count in  the  courts  of  a  foreign  state,  but, 
being  creditors  of  this  estate,  the  courts  of 
this  state,  in  the  exercise  of  their  chancery 
powers,  will  hold  the  property  and  adminis- 
ter it  for  the  protection  of  their  Interests  as 
creditors. 

These  considerations  lead  us  to  the  conclu- 
sion that  the  appointment  of  this  guardian, 
In  the  first  Instance*  was  without  authority 


of  law;  and,  in  the  second  Instance,  the 
mere  fact  that  he  was  so  appointed  la  no 
obstacle  to  the  assertion  by  the  sup^or 
court,  through  Its  receiver,  of  Its  dominion 
over  this  estate.  The  court  committed  no 
error  in  granting  the  relief  prayed  f<«  by 
the  bill.  Let  the  Judgment  of  Uie  oodrt  be- 
low be  AlUrmed. 

(»  Gm.  mi 

MBROBR  et  al.  v.  HOUSTON  GUANO  ft 

WARBHOUSB  CO.  et  al. 
(Supreme  Court  of  Georgia.    Jan.  28,  1895.) 
Insolvent  Trader— Appoistmekt  or  Recbivkr, 

1.  Where  one  who  had  been  engaged  in  the 
bnslnefls  of  selling  commercial  fertilizers  bad 
sold  oot  the  business  and  his  entire  stock  of 
goods,  the  L'ere  fact  that  he  retained  notes  re- 
ceived for  the  norchase  of  the  same  would  not 
be  evidence  snfBeient  to  prove  his  continuance 
in  the  busineu,  as  a  trader,  aft»  the  making 
of  sach  sale. 

2.  It  appearing  fr<Hn  the  evidence,  fairly 
construe^,  that  the  defendant,  at  the  time  of  the 
filing  of  the  plaintiffs'  petition,  had  ceased  to  be 
a  tradw.  It  was  eiror  to  grant  the  injunction  and 
iVPoint  a  recover. 

(Srllabos  by  the  Court) 

EnxH-  from  superlw  court,  Terrell  oomitr; 
J.  M.  Griggs,  Judge. 

Action  by  the  Houston  Onano  &  Warebonse 
Company  and  others  against  J.  B.  ilUieeae  ft 
Go.  and  others  fw  the  ajK^olntmeot  oC  a  re- 
ceiver. Decree  for  plaintiffs,  and  defraidants 
bring  eiTW.  Beversed. 

J.  H.  Guerry.  3.  A.  luting,  and  J.  W.  Wal- 
ters, f<n-  plaintiffs  In  error.  1^  C.  Hoyle.  K 
ti.  Brown,  3.  Q,  Parks,  Hall  ft  Hammond, 
Payne  ft  Tye,  and  M.  Erwln,  for  defendants 
In  error. 

SIMMONS,  O.  J.  This  case  was  brought 
under  the  traders'  act  of  18S1  (Code,  i  3149a 
et  seq.).i  We  have  repeatedly  held  that  this 
act  is  to  be  construed  strictly,  and  that  to  &i- 
title  creditors  to  the  relief  provided  for  there- 
in it  must  appear  that  the  debtor  was  en- 
gaged in  business  as  a  trader  at  the  time  of 
the  filing  of  the  petition.  Comer  v.  Coatee, 
69  Ga.  491,  493;  Blanchard  r.  Van  Syckle.  70 
Ga.  278:  Ooates  v.  Allen,  71  Ga.  787.  And, 
under  the  ruling  In  the  case  last  cited,  the 
mere  fact  that  the  debtor,  after  having  sold 
out  his  business  and  stock  of  goods,  retains 
notes  received  for  the  purchase  of  the  snmp, 
and  is  engaged  in  collecting  them.  Is  not 
suiDcIent  to  prove  his  continuance  in  the 
business  as  a  trader.  It  appears  from  the 
evidence  In  this  case  that  the  defendant  sold 
out  his  buggy  business  on  July  16,  1894.  his 
warehouse  and  fertilizer  business  on  August 
1,  1894.  and  the  renuUnder  of  his  stock  of 
guano  on  October  18, 1894.  The  petition  was 
not  filed  until  November  19,  1894.  At  that 
time  the  defendant  was  engaged  simply  In 
collecting  what  was  doe  blm  and  the  bank 

1  These  sections  provide  to  the  appointment 
of  a  receiver  for  an  instAvwit  ttadw  on  a  bUl 
filed  by  creditors. 
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of  which  he  waa  prarident  The  defendant 
and  the  parties  to  whom  he  sold  oat  bia  busl- 
'lesa;  stock  of  svano,  etc,  testified  that  the 
Hales  were  absolute  and  made  In  good  faith, 
and  the  evidence  Introduced  In  behalf  of  the 
plaintiffs  fails  to  show  the  contrary.  Under 
this  state  of  facts,  the  plaintiffs  were  not  en- 
titled to  proceed  against  the  defendant  nn- 
der  the  act  referred  to,  and  it  was  error  to 
grant  the  Injunction  and  appoint  a  nearer. 
Judgment  reversed. 

(96  Oa.  <99) 

JOHNSON  T.  STATE. 
(St^reme  Court  of  Geor^   Feb.  5,  1896.) 
Criiusal  Law— Ketibw  ox  Appbal  —  Kboobik— 

HOMlCinB— iNSTBUCTIOIfB — HaRHLBBS 
EbKOB— EVIDBHCB. 

1.  The  gronnda  of  the  motion  for  a  new 
trial,  so  far  as  th^  relate  to  tlie  ovemiling  of 
the  motioQ  for  a  contiDnance,  not  t>eing  ap- 
piored  by  the  judge  otherwise  than  by  reference 
to  a  stenograpnic  report  of  the  evidence  intro- 
dnced  In  support  of  the  motion  to  continue, 
are  not  verified  in  endi  manner  as  to  require 
coDBideratioQ  by  this  court.  Even  if  they  had 
t<*-vi\  propiTly  verififcd.  it  would  not  appear  that 
the  court  erred  in  refusing  a  contintiance,  the 
absence  of  the  alleged  leading  counsel  of  the  ae- 
CQsed  not  being  snffidently  accounted  for;  and 
It  not  being  in  the  least  probable  that  he  would 
ever  be  able  to  procure  the  attendance  of  the  ali- 
sent  witneBs,  who  resided  in  Rhode  Island,  and 
on  account  of  whose  absence  the  case  had  been 
continued  at  the  preceding  term. 

2.  The  ground  of  the  motion  assigning  error 
upon  the  ^arge  of  the  court  udihi  the  subject 
in  the  character  of  the  accused  for  peaceable- 
ness  was  not  approved  at  all,  and  therefore  can- 
not be  considered.  The  request  to  charge  upon 
this  subject  waa  argumentative,  and  stated  the 
law  too  tavorabiy  for  the  accused.  The  other  re- 
quests to  charge,  including  one  with  reference 
to  the  law  of  reasonable  doubt,  were,  so  far  as 
legal  and  pertinent,  covered  by  the  general 
charge  of  Mte  court. 

3.  Where,  dtiring  the  progress  of  a  trial, 
the  court  refused  to  allow  the  introduction  of 
certain  evidence,  on  the  ground  .that  the  same 
was  Irrelevant,  and  afterwards  this  evidence, 
in  the  opinioD  of  the  judge,  becoming  relevant 
on  account  of  the  introduction  of  other  testimo- 
ny, and  being  then  admitted,  the  refusal  to  ad- 
mit it  when  first  off»ed  is  not  canse  for  a  new 
trial,  even  if  It  was  really  rdevant  when  so 
offered. 

4.  The  evidence  being  aach  that  the  jury 
might  have  found  the  accused  guilty  of  the  crime 
of  murder,  and  the  verdict  being  for  voluntary 
manslaughter,  the  accused  has,  in  this  respect, 
no  canse  of  comi^aint.  There  was  no  error  In 
refusing  a  new  tiial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
J.  J.  Hunt  Judge. 

Ebenezer  Johnson.  Jr.,  was  found  guilty 
of  voluntary  manslaughter,  and  brings  error. 
Affirmed. 

The  following  Is  the  official  r^rt: 

The  motion  contained  the  general  grounds 
that  the  verdict  waa  contrary  to  law,  evi- 
dence, etc  Also,  because  the  defendant  did 
not  have  a  fair  trial  a<ft  the  benefit  of  coun- 
sel, in  this,  to  wit:  At  the  last  term  of  the 
court  he  bad  eihployed  as  bis  sole  counsel  E. 
T.  Davis,  of  the  city  of  Savannah,  who  con- 
tinned,  op  to  about  two  weeka  before  the 


trial,  his  original,  leading,  and  sole  counsel 
In  his  case;  that  he  fully  expected  bis  pres- 
ence at  the  trial,  and  greatly  relied  upon  him 
In  the  preparation  of  his  case;  that  the  de- 
fendant was  all  this  time  confined  and  im- 
prisoned in  the  common  Jail  of  Bibb  county, 
and  bad  no  opportunity  or  means  to  prepare 
his  case  or  bis  evidence  for  the  trial;  that  he 
was  thus  deprived  of  the  presence  and  testi- 
mony of  witnesses  whose  presence  he  could 
have  procured  had  be  been  at  liberty;  that 
he  depended  solely  upon  the  said  E.  T.  Davis 
to  make  all  the  legal  preparation  of  the  case, 
but  out  of  caution  sought  other  counsel,  but 
failed  to  employ  any,  and  was  unable  to  do 
so,  for  want  of  means,  tmtll  about  two 
weeks  before  the  trial,  when  be  was  then, 
through  bis  father  and  brother,  enabled  to 
employ  J.  W.  Preston,  Esq.,  of  Macon,  Ga., 
who  bad  no  knowledge  of  the  facta  of  the 
case,  Dor  was  previously  acquainted  witb  the 
defendant,  and  who  knew  none  of  the  wit- 
nesses, nor  the  people  of  Dodge  county,  and 
was  not  In  a  condition  to  do  more  than  to 
prepare  the  law  of  the  case;  and  that  un- 
der these  circumstances  be  was  foi^ced  to 
trial  without  benefit  of  counsel.  This  ground 
of  the  motion  was  only  approved  in  so  far 
as  sustained  by  the  report  of  the  stenog- 
rapber.  setting  forth  the  facts  on  the  motlcm 
to  continue.  It  appears  from  the  record 
that,  upon  the  motion  to  continue,  defendant 
testified  that  he  had  no  counsel  employed  ex- 
cept E.  T.  Davis,  of  Savannah,  who  Is  absent; 
that  Davis  wrote  to  defendant  that  he  would 
be  present,  and  defendant  bad  the  letters 
showing  the  fact;  that  be  fully  expected  Da- 
vis to  be  present  until,  the  night  before,  a 
telegram  was  sent  from  him.  which  Is  in 
court,  that  be  was  sick  and  could  not  come; 
that  witness  had  made  all  the  efforts  possi- 
ble to  prepare  his  case  for  trial,  bad  been  In 
Jail  In  Bibb  county  since  bis  arrest  the  Au- 
gust before,  bad  no  acquaintance  witb  any- 
body there,  and  had  been  unable  to  get  oth- 
er  counsel  until  about  two  weeks  ago  be 
succeeded  In  employing  Mr.  Preston,  of  Ma- 
con; that  until  then  he  greatly  relied  upon 
Mr.  Davis,  and  now  greatly  idles  upon  him. 
as  he  has  been  depended  upon  solely  to  pre- 
pare the  case;  that  be  needs  Mr.  Davis  In 
tbo^case,  and  does  not  think  he  could  go 
safely  to  trial  without  him.  Davis  knowing 
more  about  the  case  than  any  one  else, 
having  l>een  engaged  In  preparing  since 
the  last  term,  and  being  employed  for  that 
purpose;  that  be  had  not  employed  any 
counsel  except  Mr.  Davis  and  Mr.  Pres- 
ton; that  Mr.  Loud  appeared  when  the  case 
was  called  at  the  last  term;  that  Mr.  Da- 
vis wrote  the  motion  for  continuance,  but 
had  nothing  to  say  in  the  argummt  of 
the  motion.  Defendhnf  s  ffttber  testified  that 
he  employed  Davis  since  the  last  court,  and 
paid  him  to  prepare  the  evidence  In  the  case, 
also  sent  a  telegram  to  him;  that  Davis 
wrote  bim  the  week  before  tliat  he,  Davis, 
would  meet  witness  "here  ^Iday  nigbt,"^ 
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but  witness  went  to  the  depot  and  found 
that  Davis  did  not  come. 

In  a  note  to  the  blU  of  excepUonB  the  Judge 
states:  "It  should  ap[>ear.  In  connection  with 
this  exception,  that  defendant  continued  the 
case  at  the  previous  term  of  the  court,  and 
at  that  time  had  other  counsel  than  Mr.  Da- 
vis, namely,  Mr.  Loud  and  [Mr.  Preston], 
'  that  at  the  last  trial  Mr.  Herman  testified 
that  he  represented  defendant  only  In  a  mo- 
tion to  continue,  and  was  not  in  the  case 
after  that  time,— the  preceding  t^m;  tlut 
Mr.  Lond  was  not  present  nor  attending  the 
term  at  which  defendant  was  tried;  that  a 
telegram,  not  addressed  to  the  judge,  but  to 
defendant  or  bis  counsel,  from  Davla,  say- 
ing he  was  sick,  was  brought  to  the  atten- 
tion of  the  court;  and  that  no  evidence  was 
submitted  showing  that  Mr.  Davis  had  taken 
any  steps,  as  counsel,  to  pr^iare  the  case  for 
trial,  except  that  defendant  swore  he  relied 
on  him  to  do  so,  and,  although  in  communica- 
tion with  defendant's  father  prior  to  the 
convening  of  the  court,  [he]  took  no  st^  to 
prepare  the  case  or  make  known  hia  In- 
ability to  attend  court" 

Error  In  denying  the  motion  for  continu- 
ance on  the  ground  of  the  absence  of  a  wit- 
ness, Satuwick,  who  was  present  at  the 
time  of  the  killing,  and  by  whom  defendant 
expected  to  show  that  be  saw  and  heard  of 
the  rencounter,  and  that  he,  Satuwick,  went 
and  picked  a  knife  up  at  the  place  of  the  ren- 
counter; that,  though  the  witness  resided 
out  of  the  state  and  In  Rhode  Island,  he 
yet  hoped  to  have  the  witness  present  at  the 
nsatt  term,  and  expected  him  to  be  present 
at  the  next  term.  This  ground  was  disap- 
proved except  in  so  far  as  It  agreed  with 
the  record.  The  record  shows  that,  on  the 
motion  for  continuance,  defendant  testified 
that  he  bad  an  absent  witness  named  Satu- 
wick; that  he  had  made  efforts,  through  Da- 
vis, to  have  him  present;  that  he  expected 
to  prove  by  Satuwick  that  he  was  present  at 
the  shooting,  saw  It  all,  and  picked  up  the 
knife;  that  he  expected  to  have  the  wit- 
ness present  at  the  next  term;  that  be  Is 
Informed  that  Davis  made  efforts  to  eet  this 
witness  here;  that  the  witness  is  not  ab- 
sent by  defendant's  procur»n«nt  or  consent; 
that  he  did  not  suppose  Satuwick  had  tieen 
subpcenaed,  and  did  not  know  what  Satu- 
wick would  swear  by  his,  defendant's,  own 
knowledge,  and  never  talked  to  him  about  it. 
One  aark  testified  that  be  talked  with 
Satuwick,  and  Satuwick  said  that  when  the 
gentlemen  had  taken  up  Currle  from  where 
he  fell,  and  carried  him  away,  he  came  to 
the  spot,  and  found  and  picked  up  a  small 
knife  with  three  blades,  one  blade  open,  and 
carried  the  knife  to  the  room  where  Currle 
was,  and  asked  whose  knife  It  was,  and  Mrs. 
Currle  said  it  was  Bill  Currle'B  knife,  and 
took  the  knife.  In  a  note  to  the  bill  of  ex- 
ceptions as  to  this  ground  the  Judge  stated 
that  at  the  last  term  the  case  was  continued 
by  defendant,  and  one  of  the  grounds  ot  bis 


motion  was  the  absence  of  Batnwlclc.  and 
that  in  his  last  motion  to  continue  dtfendant 
stated  he  did  not  know  of  bis  own  knowl- 
edge what  Satuwick  would  swear,  bnt  that 
this  should  he  considered  in  connection  with 
Clark's  testimony  on  the  motion  to  contin- 
ue. The  subpcena  docket  showed  that  a  aub- 
poena  had  been  issued  for  Satuwick. 

Also  because  the  court  ^ed  In  ruling  out 
the  evidence  of  Clark,  who  was  offered  by 
defendant  to  testify  to  a  previous  quarrd  be- 
tween deceased  and  defendant,  during  which 
deceased  threatened  defendant's  life,  to  wit, 
that  if  he  ever  went  to  his  mother's  house  to 
see  his  sister  Ruth  again  he  would  have  to 
take  the  consequences;  and  that  while  the 
court,  some  hoars  aftnwards,  during  the  tri- 
al, reocmsidered  his  ruling  and  restored  the 
evidence,  the  court  remarked  that,  since  the 
witness  Wilccs  had  been  allowed  to  testify  to 
the  quarrel  without  objection,  he  would  not  al- 
low the  evldrace  of  Clark  to  go  in,— all  of 
which  had  a  tendency  to  affect  the  minds  of 
the  Jury  against  defendant.  This  was  ap- 
proved, with  the  qualification  that  when 
Clark's  testimony  was  ruled  out  tbe  court 
stated  he  would  exclude  it  for  the  present, 
and  later  on  would  determine  whethra  It 
should  be  admitted. 

Error  In  refusing  to  allow  defendant  to 
prove  by  Mrs.  Laslie  that  she  saw  s  gun  In 
the  post  office— being  the  place  where  Miss 
Ruth  Currle,  about  whom  the  dlfliculty  oc- 
curred, was  engaged  In  the  daytime— a  short 
time  before  the  killing,  It  bavlnir  been  stated 
by  defendant's  counsel  that  he  expected  to 
show  that  the  deceased  placed  It  ther^  and  a 
pistol  In  his  mother's  house,  with  the  state- 
ment that  he  Intended  to  kill  def^dnnt  This 
ground  was  approved,  with  the  qualldcatlcHi 
that  the  court  excluded  the  evidence  as  inad- 
missible at  the  stage  of  the  trial  when  pre- 
sented, saying  that  it  might  or  might  not  be 
admitted  later,  if  authorized  by  proof  of  oth«: 
facts  to  connect  it;  and  that,  if  it  should  be 
subsequently  shown,  by  evidence,  that  deceas- 
ed had  placed  the  gun  In  the  poet  office, 
or  had  any  connection  with  its  being  placed 
there,  the  witness  might  be  recalled. 

Error  In  refusing  to  give  in  charge  the  tol- 
lowing  written  request  from  defendant:  **Tliat 
character  is  admissible  In  all  cases  of  homi- 
cide, whether  doubtful  or  not,  the  object  of 
such  testimony  being  to  explain  motive  or 
the  abseuce  of  motive,  upon  the  idea  that  a 
man  of  bad  character  would  likely  do  such 
acts  as  charged,  and  that  a  good  man  would 
not.  Evidence  of  character  Is  not  confined 
to  doubtful  cases,  but  is  admissible  In  all 
cases.  The  jury  have  a  right  to  consider  the 
character  for  the  purpose  of  accepting  or  re- 
jecting his  statement,  and  weighing  It  as 
against,  and  as  corrotxirative  of,  sworn  evi- 
dence; and,  whenever  the  case  is  doubtful, 
character  should  omtrol  tbe  Jury.  In  favor  of 
the  innocence  of  the  prisoner.  If  the  Jury 
should  believe  from  the  evidence  that  the  de- 
ceased, Gurriej  bad  threatraed  tbe  defendant 
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repeatedly,  and  had  threatened  to  kill  defend- 
ant on  the  next  day  (bdng  the  day  of  the  hom- 
icide), had  repeatedly  ordered  Mm  from  his 
mother's  house,  bad  made  preparation  and 
done  acts  of  preparation  by  placing  a  gnn  at 
the  post  office  where  fals  sister  was  accus- 
tomed to  be  In  the  daytime,  and  a  pistol  at 
the  house,  where  she  was  accustomed  to  be  at 
nights,  and  these  facts,  were  all  known  to  the 
defendant,  and  that  the  defendant  had  de- 
clined to  enter  into  any  struggle  with  the  de- 
ceased, and  had  remonstrated  with  him,  and 
expressed  to  falm  his  desire  that  there  should 
be  no  dlfficnlty  between  them,  these  facts 
may  be  considered  by  the  jury  In  determining 
the  motive  of  the  defendant,  and  to  rebut  the 
presumption  of  malice,  and  to  shed  light  upon 
the  conduct  of  the  parties  at  the  time  of  the 
killing.  If  the  Jury  should  belleTe  from  the 
evidence  that  the  meeting  of  the  deceased  on 
the  day  of  the  homicide  was  accidental,  and 
that,  with  a  knowledge  of  the  threats,  with 
the  feeling  of  the  deceased  against  him,  the 
defendant  asked  an  explanation  of  the  treat- 
ment of  him  by  the  deceased,  with  no  purpose 
of  a  difficulty,  but  with  a  purpose  to  bring 
about  a  better  underst^dlng  and  a  recon- 
clllatlou  between  them,  and  when  thus  ap- 
proached deceased  spoke  to  him  In  a  threaten- 
ing manner,  and  at  the  same  time  raised  his 
right  hand  In  an  attitude  to  strike  him  with 
an  open  knife,  the  defendant  was  not  required 
to  wait  until  he  was  strudc,  but  bad  a  right  to 
resist  with  sufilcient  torce  tor  his  protection; 
and  If  he  believed  that  his  life  was  in  dan- 
ger, and  that  the  danger  was  Imminent  and 
E»-esBlng  at  the  time,  and  having  reasonable 
fear  that  bis  life  was  In  peril,  he  had  a  right 
to  shoot;  and  If,  under  these  circumstances, 
be  killed  the  deceased,  be  would  be  Justifiable, 
and  you  would  ho  authorized  to  so  find.  Re- 
quest to  charge  reasonable  doubt,  of  each 
grade,  murder,  voluntary  manslaughter,  and 
If  the  jury  hare  doubtj  as  to  any  and  all 
grades  of  the  otEoise  charged  you  should  give 
the  defendant  the  bmeflt  of  tiie  donbt,  and 
acquit." 

J.  W.  Frest<m  and  E.  T.  Darle,  for  plalntlfT 
In  error.  Tom  Bason,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.  Judgment  affirmed. 

ATKINSON,  J.,  not  presiding. 
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DlHO&nEKLT  CONDUOT— GaMBLIXQ  IK  PRITATB 

Roou. 

Qnletly  playing  and  betting  for  money 
at  a  game  of  cards  In  a  private  room,  although 
the  room  be  situated  over  a  barroom,  and  the 
gaming  be  done  on  the  Sabbath  morning,  while 
an  offense  against  the  penal  laws  of  this  state, 
is  not  "distwderly  condact,"  as  against  the 
monidpal  Mdlaancee  of  the  city  of  Macon,  it 
not  appearing  that  the  offense  was  In  any  sense 
publiny  conunitted,  that  the  pablic  was  In  any 
manner  dlstortved  thereby,  or  even  bad  any 
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knowledge  of  the  same  until  the  partidpanta  In 
tb<>  gamp  were  dl&covMed  and  detected  by  the 
police  officwi  who  made  a  "raid"  upon  the  room 
for  that  parpoee.  ■  It  was  the  duty  of  the  offi- 
cers to  enter  the  room  for  the  purpose  of  sup- 
pressing the  offense  and  arresting  the  offenders, 
and  it  was  the  duty  of  the  records,  when  one  of 
them  was  brought  before  Urn,  to  bind  such  of- 
fender over  to  the  state  court  fM-  the  offense  of 
gaming;  but  the  recorder  had  no  anthority,  un- 
der tbe  facte  stated,  to  Impose  a  fine  as  for  a 
violation  of  any  mnuidpal  ordinance  of  that 
dty. 

(Syllabus  by  the  Court) 

Error  from  nq;)ttlw  court,  Bibb  county: 
G.  U  Bartlett,  Judge. 

Lee  Eahn  was  convicted  of  disorderly  con- 
duct, and  brings  error.  Reversed. 

E.  A.  Gohoi,  tw  plaintiff  In  error.  Mlntw 
Wlmberly,  for  defendant  la  error. 

SIMMONS,  C.  J.  Kahn  was  tried  before 
the  recorder  of  Macon  for  disorderly  coa- 
duct  and  gambling.  He  was  fined  $25,  and 
was  bound  over  on  the  charge  of  gambling. 
He  took  the  case  by  certiorari  to  the  supe- 
rior court,  where  tbe  certI<Harl  was  di»nis»- 
ed,  and  to  this  ruling  he  excepted.  The  tes- 
timony bef(»e  the  recorder  was:  About  2:30 
a.  m.,  Sunday,  March  5,  1894,  tbe  chief  of 
police  of  Macon,  having  been  Informed  that 
there  was  gambling  going  oa  over  a  certain 
barroom  In  that  dty,  took  with  him  some 
officers  for  the  purpose  of  "raiding"  the  place. 
The  door  was  opened  by  one  of  the  officers 
with  a  false  key.  The  defendant  was  pres- 
ent. There  was  a  card  table  In  the  room,  on 
which  were  chips  and  cards,  and  some  other 
men  In  the  room  were  jumping  up  and  leav- 
ing the  table  when  the  chief  of  poMce  entered 
During  the  night  card  playing  for  money 
had  been  going  cm.  and  the  defendant  had 
participated  in  the  game.  The  defendant 
Introduced  no  testimony,  bat  took  the  por- 
tion that,  If  there  was  proof  of  any  offense, 
it  was  that  of  gambling,  which  Is  a  state  of- 
fense, and  therefore  the  recorder  had  no 
Jurisdiction  In  the  matter  except  to  bind  the 
defendant  over,  and  no  right  to  Impoee  a 
punishment  for  the  offense  as  proven. 
Whereupon  the  recorder  cited  section  372  of 
the  Code  of  the  city,  as  follows:  "Any  per- 
son who  shall  be  found  In  the  streets  drunk, 
acting  in  a  disorderly,  riotous,  tumultuous 
manner,  or  who  shall  be  guUty  of  an  act 
agttinst  the  public  safety,  morality,  and  de- 
cency not  herein  specified,  shall  be  arrested 
by  the  officer  of  the  police  force  and  ctmfined 
In  tbe  city  prison,  until  such  time  as  he  can 
be  brought  before  the  recorder  to  be  dealt 
with  as  be  may  see  proper."  The  recorder, 
undw  this  section.  Imposed  a  fine,  and  bound 
the  defendant  over,  as  above  mentioned.  Id 
his  answer  to  tbe  certiorari  the  recorder 
stated  that,  the  charge  being  "gambling  antf 
disorderly  conduct,"  petitioner  could  be  fined 
for  the  disorderly  conduct  and  committed,  for 
the  gambling;  and  that  he  was  guilty  of  dis- 
orderly conduct,  because  be  was  ensaged  at 
the  time  of  his  arrest  In  riolatloK  the  penal 
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statutes  of  Uie  stst^  and  was  me  of  an  as* 
semblf  of  pwsoiis  on  tbe  ^bbath  day  where 
gambUDg  WEB  carried  on.  Under  the  facts 
stated^  the  plaintiff  In  emHr'waa  properly  ar- 
rested and  bound  over  to  tbe  state  court,  au- 
thorlty  to  make  arrests  and  bind  over  In 
such  cases  belns  granted  In  the  city  <diarter 
<ActB  1S8S.  p.  240,  SS  B9.  74),  but  the  recorder 
had  no  anthorlty  to  Impose  a  fine  aa  f or  a  tIo- 
latlonof  the  mnnictpal  ordinance,  above  quot- 
ed. Where  an  act  is  punishable  imder  a  gen- 
eraX  law  of  the  state,  a  monldpal  corpora- 
tion cannot  punish  for  It  as  an  offense  a^lnst 
the  munidpaUty,  unless  there  is  an  egress 
legislative  grant  of  authority  so  to  do.  "The 
legislative  intention  that  this  may  be  done 
ought  to  be  manifest  and  unmistakable,  or 
the  power  fn  the  corporation  should  be  held 
not  to  exist"  '  1  DHL  Mun.  Corp.  (4tb  Ed.) 
f  868;  Mayor,  etc.,  v.  Hnssey,  21  Ga:  80; 
Jenkins  v.  Mayor,  etc.,  35  Ga.  147;  Vason  v. 
City  of  Augusta.  88  Ga.  542;  Belch  v.  State, 
63  Ga.  78;  Bothschlld  v.  City  of  Darlen,  69 
Ga.  DOS;  and  see  cvlnlon  In  Hood  v.  Von 
Glahn,  88  Ga.  409,  14  S.  E.  664.  Such  au- 
thority wlU  not  be  Implied  from  the  "gen«:^ 
welfare  datise"  In  a  municipal  charter,  or  the 
grant  of  powo".  In  gen^^l  terms,  to  punish 
for  (rffmses  against  the  peace,  good  wder, 
morality,  and  decency  of  the  community;  and 
an  ordinance  providing  In  such  trams  for  tbe 
ezraclse  of  this  power  Is  not  to  be  construed 
as  applying  to  acts  penal  under  the  law  of 
the  state.  See  cases  cited  supra.  There  Is 
no  twovislon  of  the  charter  of  Macon  which 
ffiEpressly  autboilzes  tbe  recorder  to  Impose 
a  punishment  for  gambling;  nor  was  It  con- 
tended that  it  could  be  punished  as  an  offense 
against  the  municipality,  under  that  name; 
but  It  waa  claimed  that  the  act  in  question 
was  "disorderly  c<mdnct,"  and  nnder  the  or- 
dinance referred  to  could  be  punished  as 
such.  Hie  claim  that  It  wsa  "dlsordraiy  con- 
duct," however,  rested  wholly  upon  the  fact 
that  It  was  gambling,  a  violation  the 
penkl  law  a€  tlie  state;  and  this  fact,  as  we 
have  shown,  so  far  from  being  a  reason  why 
the  corporation  could  punish  fOr  it  as  disor- 
derly conduct,  was  a  reason  why  the  act 
could  not  be  dealt  with  at  all  as  an  offense 
against  the  mnnldpallty.  The.  case  differs 
from  tbose  of  McKea  v.  Mayor,  etc.,  59  Ga. 
168.  and  Karwlach  v.  Mayor,  etc.,  44  Ga. 
2M,  relied  on  by  couns^  for  the  defendant 
In  error.  In  the  preeoit  ease,  so  far  as  ap- 
pears from  the  record,  there  was  no  disturb- 
ance of  the  public.  The  playing  was  carried 
on  quietly,  and  not  in  any  sense  publicly. 
Although  the  room  In  which  It  was  conducted 
was  situated  over  a  barroom,  It  does  not  ap- 
pear that  there  was  any  communication  be- 
tween the  two  places.  There  was  nothing 
Ind^ndratly  of  the  fact  that  it  was  gam- 
bling which  would  render  the  ccmduct  In 
question  an  offmse  of  any  kind.  It  follows 
from  what  we  have  said  that  the  court  below 
erred  in  dismissing  the  certiorari.  Judgment 
revoned.  .. 


OB  Gl  BB) 

WESTEBN  UNION  TEL.  CO.  v.  DAVIS. 

SAME  V.  DUNCAN. 
(Supreme  Court  of  Georgia.    Feb.  27.  1895.) 
Teleokafh  Companies  —  Dglat  iir  Fokwardiiio 
Hbssaob. 

In  l)Oth  of  these  cases  the  evidence,  fair 
ly  interpreted,  shows  that  the  defendant  exer- 
dsed  at  least  ordioar;  diligence  in  forwarding 
the  messages,  and  that  the  delay  in  getting 
them  to  destination  was  not.  under  the  dream- 
stances,  unreasonable  or  negligent.  In  the  first 
case  the  verdict  rendered  in  the  county  court 
in  favor  of  the  plaintiff  for  the  statutory  penalty 
was  contrary  to  law  and  the  evidence,  and 
ought  to  have  been  set  atide.  In  the  seond 
case  the  finding  in  the  comity  court  in  the  de- 
fendant's favor  was  right,  and  ought  to  have 
been  sustained. 

(Syllabus  by  the  Court) 

Error  from  superior  courts  Houston  county; 
a  L.  Bartlett,  Judge. 

Action  by  W.  O.  Davis  and  J.  P.  Duncan 
against  the  Weston  Union  Tdegiapn  Com* 
pany.  Judgment  tor  Davl8»  and  defmdant 
brings  errcttr.  Judgment  in  the  second  case 
for  the  tti^rat^  CMnpany,  which  was  set 
aside  in  the  snparlor  court,  and  defendant 
brings  error.  Judgment  In  each  case  r&> 
versed. 

The  following  Is  the  official  repwt: 
Davis  sued  the  telegraph  company  In  tiie 
county  court  of  Houston  county  to  recover 
the  statutory  penalty  for  failure  to  deliver  a 
message  sent  by  him  from  Maam  to  his  wife 
at  Perry,  Ga.  Before  the  Introductiw  of 
evidence  defendant  moved  the  oourt  to  dis- 
miss the  case  because  it  appeared  upon  tbe 
face  of  the  declaration  that  the  court  had  not 
Jurisdiction  of  the  subject-matter,  the  suit 
being  for  the  statutory  penalty,  and  neither 
tbe  act  creating  the  llablll^  of  defendant 
for  the  penalty  nor  the  act  nnder  which  the 
court  was  wganised  giving  it  Jurisdiction  of 
the  cause.  This  motion  was  overruled. 
Thei:e  was  a  verdict  for  plaintiff  for  the 
penalty  of  $50.  Defendant  took  the  case  hy 
certiorari  to  the  superior  court,  alleging  that 
the  court  erred  In  overruling  said  motion  to 
dismiss,  and  that  the  judgment  or  verdict 
was  contrary  to  the  evidence,  and  without 
evidence  to  support  it.  In  the  superior  court 
the  certiorari  was  overruled,  to  which  milng 
the  defendant  accepted. 

From  the  evidence  for  plaintiff  the  fallow- 
ing appeared:  The  telegram  was  delivered 
at  the  office  in  Macon  between  2  and  3  o'clock. 
July  25,  1893.  phUntlff  paying  the  charges 
for  transmlssiou.  Defendant  bad  an  (^ce 
In  Macon  and  one  at  Perry,  and  had  wires 
connecUng  the  offices.  Mrs.  Davis  lived  with- 
in the  incorporate  limits  of  Perry,  and  within 
500  yards  of  tbe  telegraph  oBxx  at  Perry. 
The  telegram  was  received  1^  the  operator 
at  Perry  between  9  and  10  o'clodc  on  July 
2Gth.  On  July  ^th  the  wire  between  Perry 
and  Ft  Vall^  was  not  working  fnnn  T  o'clock 
until  about  9  or  10  o'clock  the  ntst  day.  The 
oiwrator  at  Perry  did  not  know  what  the 
mattw  was^  and  could  get  no  communication 
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on  the  wire  at  all.  A  message  from  Ma- 
coa  to  Ferry  bad  to  be  first  sent  to  Ft  Val- 
ley, and  transferred  from  there  to  Pen?.  A 
very  few  miimtes  after,  the  wire  commenced 
to  work.  Ab  bo(hi  as  It  began  to  woA  well, 
the  Perry  operator  received  the  message  In 
qaestion,  and  another.  As  soon  as  he  re- 
ceived them  he  copied  tbeai,  pot  them  In  an 
eorelope,  and  gave  them  to  one  Smith  for 
deUrery.  It  took  the  operator  from  5  to  15 
mlnntes  to  copy  them.  He  saw  Smith  start 
off  with  them,  Immediately,  he  thought 
The  operator  at  Perry  wrote  Bodg^  the 
railroad  agent  at  Ft  Valley,  a  letter,  which 
went  on  the  1:45  train,  that  the  wire  was  not 
wiwktng;  The  operator  had  discovered  on 
the  25th,  betweoi  7  and  8  o'clock,  that  the 
wire  was  not  working,  but  did  not .  notify 
KodgerB  .by  the  morning  train,  because  be 
ihooght  the  trouble  was  that  the  keys  were 
c^ien  at  Ft  Valley,  and  they  would  shut  them 
back  as  they  had  done  before.  He  did  not 
know  what  was  the  matter.  It  Is  frequently 
the  case  that  from  some  cause  the  wire  falls 
to  woric  for  an  hour  or  two,  and  th^  again 
begins  to  work  of  Itself,  and  the  Perry  opera- 
tor thought  every  tew  minutes  this  would 
be  so.  The  tel^ram  to  Mrs.  Davis  reached 
Perry  about  10  o'dock.  Smltb  testified  that 
when  the  telegrams-  were  delivered  to  him 
be  started  out  with  them  at  once,  delivering 
the  othw  first,  and  then  going  straight  to  Mrs. 
Davis*  and  ddlveilng  the  message  to  her;  the 
distance^  the  way  he  went,  from  the  depot  to 
her  hoose,  going  by  to  deliver  the  other  tele- 
gram, being  a  mile  and  half,  or  about  that 
distance.  He  thought  he  dellrored  the  tele- 
gram to  ber  at  about  a  quarter  of  11.  It  was 
admitted  that  If  Mrs.  Davis  were  present 
would  testis  that  she  received  the  message 
between  11  and  12  o'dodc  on  July  2Gth.  The 
message  requested  her  to  have  Davis  met  on 
the  night  of  the  25th. 

For  the'  defendant  the  testlm<xiy  was  to 
the  f<dlowlng  effect:  The  message  was  re- 
ceived by  its  operator  at  Ft  Valley  about  2 
o'clock  on  the  25th,  and  was  sent  by  blm  to 
Perry  between  9  and  10  o'clock  on  the  26th. 
The  reason  he  did  not  send  It  until  the  26th 
was  because  the  wire  was  down  and  be  could 
not  The  trouble  with  the  wire  was  In  the 
railroad  office  at  Ft  Valley.  Tbere  was  no 
trouble  in  defoidant's  office  there.  The  wire 
would  not  work  at  all  after  this  message  was 
recelTed  in  Ft  Valley,  on  the  25tb,  and  when 
defendant's  operator  reached  his  office  at  8 
o'clock  the  morning  of  the  26th  he  tried  the 
wire,  and  It  was  still  out  of  fix.  When  he  found 
the  wire  was  working  he  sent  the  message.  He 
wenttotherftllrondofflcetoseelf  he  conldflnd 
out  what  the  trouble  was.  Bodgers  was  In 
the  railroad  office,  and  they  tested  the  wire, 
and  saw  it  was  In  that  office.  It  would  -not 
work  elthe^  way,  east  or  west.  Kodgers 
said  he  would  hunt  for  the  trouble.  De> 
fendant'B  operator  did  not  remember  whether 
h^  said  pperator,  r^>orted  the  trouble  over 
the  wire  or  no^  and  did  not  r^ember  wheth- 


er he  notified  the  lineman  to  come  the  first 
day  or  not  He  found  the  Instrument  would 
work,  and  sent  the  message  In  two  or  three 
minutes  after.  Bodgers  was  teiegraph  oper- 
ator for  the  Central  Railroad,  in  the  railroad 
office.  The  Weetem  Union  wire  from  Perry 
to  Ft  Volley  passes  through  that  office  on 
Its  way  to  the  Western  Union  office  In  Ft 
Valley.  When  the  Western  Union  operator 
at  Ft  Valley,  on  the  25th,  asked  Rodgers 
about  the  wire,  Bodgers  went  to  his  switch 
board  and  tested  It  and  found  the  trouble 
was  local,  but  did  not  know  what  was  the  - 
matter;  did  not  know  what  to  do;  was  not 
a  line  repairer;  did  not  know  anything  about 
the  business  of  the  line  repairer;  and  did  not 
know  where  to  go.  On  the  26th,  between  9  and 
10  o'clock,  the  line  r^airer  was  in  Ft  Valley. 
In  Bodgers'  office,  at  work  on  the  wire. 
Bodgers  supposed  It  might  have  been  possi- 
ble for  him  or  the  other  operator  to  have 
found  the  trouble  In  the  c^ce  If  they  had 
known  where  to  look,  or  had  known  any- 
thing about  that  department  but  they  knew 
nothing  about  It.  It  was  not  their  duty  to 
know  anything  about  It  Tbere  Is  a  man 
hired  and  trained  for  that  business.  The 
line  repairer  lived  at  Smitbvllle.  and  has  75 
or  80  miles  of  line.  He  visits  Bodgers'  office 
regularly,  on  an  average  of  twice  a  month, 
as  often  as  Is  necessary.  Bodgers.  who  had 
testified  that  the  line  reiHiirer  was  in  his  of- 
fice between  9  and  10  -o'clock  on  the  26th, 
afterwards  testified  that  he  did  not  know 
when  the  line  repairer  came  that  day;  was 
not  thoroughly  positive  he  was  there,  but 
thought  be  was  there;  that  he  did  not  know 
who  notified  Uie  repairer,  but  he,  Bodg- 
ers, did  not;  thought  the  letter  from  the 
Perry  operator  was  the  first  notice  he  had 
of  tbe  trouble;  and  that  the  train  from 
Perry  got  to  Ft  Valley  about  3  o'clock, 
and  he  got  tbe  letter,  and  then  the  Ft  Valley 
operator  ^-ame,  maybe  at  3  or  4  o'clock.  If 
Bodgers  bad  devoted  an  hour  and  a  half 
hunting  for  the  trouble,  it  is  possible  he 
might  have  found  It  It  was  no  gi-eat  trou- 
ble about  fixing  the  wire  after  It  was  found. 
An  expert  operator  might  have  fixed  the 
wires  if  he  could  have  found  where  the  trou- 
ble was,  but  Bodgers  did  not  know  where  to 
look.  There  ar^  four  instruments  In  Bodgi- 
ers'  office.  He  did  not  llilnk  it  would  have 
been  possible  to  connect  one  of  these  Instru- 
ments with  the  Perry  wire,  because  the  wire 
goes  through  a  relay  before  it  touches  tbe 
switch  boatd,  and  the  relay  was  the  one  that 
was  broken.  Bodgers  knows  nothing  about 
this,  as  he  knows  nothing  about  this  depart- 
ment He  furthOT  testified:  "We  could  take 
an  Instrument  from  one  wire  and  put  It  to 
another  If  It  was  In  good  repair.  I  could  take 
another  Instrument  and  connect  with  the 
Perry  wire  and  work  the  Perry  wire,  but  I 
did  not  have  another  Instrument  but  what 
does  forty  times  as  much  work  as  the  Perry ' 
wire,  and  I  could  not  afford  to  swap  Instro- 
meuts.   I  ke^  no  estra  instrument" 
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Duncan  aned  tbe  telegraph  company  In 
the  county  court  of  Houston  county  for  the 
statutory  penalty  for  the  failure  to  deliver  a 
telegram  sent  by  him  to  Dr.  Bunn  from  Ft 
Valley  to  Ferry,  (la.,  with  due  diligence,  etc. 
The  judge  of  the  county  court  rendered 
Judgment  for  the  defendant  Plaintiff  took 
the  case  by  certiorari  to  the  Bupeiior  court, 
alleging  that  the  judge  of  the  county  court 
erred  In  rendering  such  judgment,  under 
the  law  and  facts;  and  that  the  evidence 
showed  that  the  telegraph  company  did  not 
use  ordinary  diligence  In  sliding  the  mes- 
sage or  delivering  It  after  it  was  received  at 
Ferry.  The  judge  of  the  superior  court  sus- 
tained the  certiorari  and  remanded  the  case 
to  the  county  court  for  a  new  trial,  to  which 
Judgment  the  telegraph  company  excepted. 

The  evidence  for  plaintiff  was  to  the  follow- 
ing effect:  Plaintiff,  at  3:30  p.  m.,  July  25. 
1SU3,  delivered  to  defendant,  at  Its  otBce  in 
Ft  Valley,  during  the  usual  office  hours,  the 
telegram  In  question.  This  telegram  directed 
Bunn  to  gathef  pears  that  evening.  Plain- 
tiff paid  the  usual  charges  for  sending  the 
telegram.  Defendant  has  a  tel^raph  office 
In  Ferry  and  in  Ft  Valley.  Bunn  resides  in 
the  corp(Hrate  limits  of  Perry,  his  place  of 
business  is  In  Ferry,  and  his  residence  and 
place  of  business  are  within  less  than  a  mile 
of  the  office  of  defendant  On  July  20th, 
some  time  after  10  o'clock  in  the  morning, 
Hmltb,  messenger  for  defendant,  brought  the 
message  in  question  to  plaintiff's  office,  and 
Inquired  of  him  where  Bunn  was.  Bunn 
received  the  telegram  at  10:45  o'clock  a.  m., 
July  2tith.  He  was  at  his  residence,  where 
the  telegram  was  dellvH-ed.  If  the  mes- 
sage  had  been  brought  to  hfa  place  of  busi- 
ness, and  thence  to  his  residence.  It  could 
have  been  delivered  within  15  minutes. 

For  the  defendant  the  evidence  was  to  the 
following  effect:  When  defendant's  oi>erat- 
or  at  Ft.  Valley  received  the  message  from 
plaintiff  he  knew  his  wire  to  Perry  would 
not  work,  having  found  it  out  at  2  o'clock 
p.  m.,  July  25th.  iSome  time  during  the 
afternoon  of  the  25th  he  went  to  the  railroad 
office,  through  which  office  all  messages 
from  Ft  Valley  to  Perry  passed,  and  with 
the  agent  at  that  office  tested  the  Perry 
wire,  and  found  that  the  trouble  was  In  that 
office,  and  that  the  Instruihent  would  not 
work.  Previously,  on  the  same  afternoon, 
the  railroad  operator  at  Ft.  Valley  had  re- 
ceived a  letter  from  the  operator  at  Perry, 
on  the  afternoon  train,  telling  him  that  the 
Ferry  wire  would  not  work.  Defendant's 
operator  at  Ft.  Valley  made  no  examination 
to  hud  out  what  the  trouble  was,  as  that  was 
not  a  part  of  his  business,  but  was  the  line- 
man's business.  If  he  notified  the  author- 
ities or  linemen  he  does  not  remember  it, 
and  the  railroad  operator  did  not  inform 
either  the  lineman  or  the  authorities  that 
the  Instrument  was  out  <^  ordw.  The  line- 


man lives  at  Sml^thvllle,  and  could  not  have 
reached  there.  If  notUIed,  until  10:20  a.  m. 
on  the  2ttth.  When  defendant's  operator  at 
Ft  Valley  went  to  his  office  at  8  o'clock  a. 
m.  of  the  2Uth  the  wire  was  still  down.  At 
tf:13  a.  m.  he  found  that  the  wire  had  come 
iq»,  and  at  J.6  sent  the  message  in  question 
to  Ferry.  The  message  could  have  been 
soQt  and  received  at  the  Perry  office  in  one 
minute.  The  Instrument  that  would  not 
work  could  have  been  easily  detached,  and 
one  pot  in  Its  place  that  was  all  right  De- 
rendanf  s  operator  at  Ft  Valley  had  nine 
instruments  In  bis  office.  The  first  that  th« 
railroad  operator  knew  of  the  trouble  wai 
when  he  received  the  letter  from  the  Penr 
operator.  He  bad  had  no  oocaslcm  to  use  tlul 
day  the  Instrument  which  ma  out  of  order. 
He,  the  thread  opnator,  made  no  acamla- 
ati<m  of  the  instmmait  did  not  know  what 
the  tronbla  was  nor  where  to  look  for  It  If 
he  bad  known  where  to  locA  for  tbe  defect 
be  might  have  found  It  and  rq^alred  it;  but 
that  waa  tlie  lineman's  duty  and  not  hfa 
The  lineman  baa  charge  of  about  80  miles 
of  Une,  came  to  Ft  YaUey  almnt  twice  a 
month,  and  waa  in  the  office  at  work  on  tbe 
morning  of  July  20th.  The  telegram  vaa 
received  at  Perry  betweoi  9  and  10  o*dock 
a.  m.,  July  2etfa,  and  aa  aoon  as  the  operator 
there  could  copy  it  and  anothw  message 
wbtcb  came  at  the  same  time  be  sent  tbem 
by  Smith  to  be  ddlvered.  He  knew  at  7S30 
a.  m.,  July  250x,  that  tbe  line  would  not 
work,  and  could  have  notified  tbe  antbor^ 
Ities  by  tbe  tr^  whl^  left  Perry  at  S 
o'clock  a.  m,  bat  did  not  noti^  tbem  until 
tbe  aftonoon  train  left  Ferry,  when  be 
wrote  tbe  railroad  agent  at  Ft  Valley,  bis 
reason  beinf  because  he  believed  tbe  wire 
would  cxane  up.  He  bad  bad  the  wire  faU 
to  work,  and  in  a  shwt  while  it  would  be 
all  right  He  bad  had  his  instrument  get 
out  of  reimlr,  and  ^ther  fixed  It  himself  or 
had  another  at  Peny  fix  It  tor  him.  Wben 
the  telegram  was  d^lvcrad  to  Smith  lie  went 
first  to  plaintiff's  office  and  inquired  for 
Bunn.  doing  so  because  Bunn  was  In  the 
habit  of  being  there  very  often.  From 
plaintiffs  office  by  Bonn's  office  was  di- 
rectly on  his  way  to  Bunn'a  residence. 
Plaintiff  told  him  that  Bunn  was  either  at 
his  own  office  or  at  home.  He  went  to 
Bunn's  office,  and,  not  finding  him  there, 
went  to  his  home,  where  he  delivered  the 
telegram.  Did  not  know  what  time  It  was, 
but  supposed  It  was  about  10:30  a.  m. 

Gustin,  Ouerry  &  Ball,  for  plaintIS  In 
error.  J.  P.  Duncan,  W.  C  Davis,  and 
Hardeman,  Davis  &  Turner,  f«  defendants 
In  error. 

PER  CURIAH.  Judgment  In  «uih  caaa 

revmed. 
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DAVIS  V,  DODBON  et  ftl. 
Supreme  Gonrt  of  GeMg^  April  1,  11885.) 

Law  pAUTXERSBIf  —  COSTBACT  0»  OXE  PaBTSW 

—New  Triau 

1.  It  la  not  within  the  scope  of  the  ba8in«SB 
nf  n  Ian-  partuersfalp  to  collect  chosea  in  action 
without  charging  for  serrices  rendered  in  so  do- 
ing. Therefore,  where  one  member  of  snch  a 
firm,  being  the  owner  of  a  promissory  note,  sold 
it  to  a  third  person,  a  part  of  the  considwation 
of  the  sale  bring  that  the  a^r's  firm  vo^  col- 
lect the  note  without  charge,  this  contract  was 
not  binding  npon  another  member  of  the  firm. 
The  seller  bad  no  power,  by  rirtne  of  the  part- 
nership, to  bind  lufc  partner  by  any  each  con- 
tmct;  Koi  a*  to  the  utter  it  was  also  without 
conaideratlon. 

2.  The  verdict  was  demanded  by  the  erl- 
dence,  and  the  n<!Wly-dl8coTered  eTldence  was 
not  such  as  ought  to  chtfuge  the  result. 

(Syllabus  by  the  Gonrt.) 

Error  from  saperlor  court.  Walker  coontyj 
W.  M.  Henry.  Judge. 

Action  by  John  Darla  against  Dodaon  ft 
Moon.  Judgment  tor  defoidantB,  and  plain- 
tiff brings  error,  and  defmdanta  file  cross 
bill  of  exceptions.  Brought  forward  from 
the  last  term.  Code,  U  4271ar-4271e.  Judg- 
ment affirmed,  uid  croai  bUl  dismissed, 

Copeland  ft  Jackson,  for  plaintiff  In  error. 
Payne  ft  Walker,  for  ^efradanta  In  error. 

LUMPKIN,  J.  The  plalnticr  below,  Davla, 
as  oxecQtor  of  Halt  sued  out  an  attachment 
against  Dodson  &  Moon,  a  nonresident  firm 
of  attorneys  at  law.  which  attachment  was 
levied  npon  land  in  Walker  county  as  the 
property  of  Moon,  one  of  the  defendants. 
The  case  made  by  the  declaration  in  attach- 
ment as  amended  was,  in  substance,  as  fol- 
lows: 

The  defendants,  as  attorneys  at  law,  re- 
ceived for  collection  from  the  plaintiff's  tes- 
tator a  promissory  note,  at  the  same  time 
giving  him  a  receipt  In  the  following  words: 
"Chattanooga,  Tenn..  Dee.  23rd,  1886.  Re- 
ceived of  S.  P.  Hall  a  note  on  Larkin  Payne, 
payable  to  B.  M.  Dodson,  and  Indorsed  by 
him.  for  fifteen  hundred  dollars,  dated  the 
7tb  day  of  March,  1886,  and  due  12  months 
after  date,  with  Interest  at  the  rate  of  7 
per  cent,  per  annum  from  date,  and  secured 
by  a  deed  of  trust  on  280  acres  of  land,  the 
home  place  of  said  Payne,  made  to  said  Dod- 
son as  trustee,  with  power  of  sale.  If  said 
note  is  not  paid  at  maturity  we  agree  to 
foreclose  the  deed  of  trust  by  the  first  Tues- 
day In  May,  1887,  free  of  cost  to  Mr.  Hall, 
and  not  to  charge  him  any  fees,  this  being 
the  agreement  under  which  he  purchased  said 
note  and  deed  of  trust.  Dodacm  &  Moon, 
Attya.  at  Law."  The  money  due  upou  the  note 
specified  In  the  foregoing  receipt  was  col- 
lected by  the  defendants,  who  failed  and  re- 
fused to  pay  the  same  over  to  the  plaintiff. 
The  defendant  Moon  pleaded,  In  substance, 
that  be  did  not  sign  the  receipt;  that  it  was 
not  signed  by  any  one  authorized  by  blm; 
that  neither  he  nor  the  Arm  of  Dodson  & 


Moon,  as  such,  ever  had  the  possession, 
custody,  or  control,  for  collection  or  other- 
wise, of  any  such  note  or  paper  as  was  de- 
scribed In  this  receipt;  nor  did  be  or  his  firm, 
at  any  time  or  in  any  manner,  collect  or  re- 
ceive any  money  thereon,  either  as  attorneys 
at  law  fx  otherwise;  but  that  the  giving  of 
the  receipt  was  the  individual  act  of  Dodson, 
for  which  nether  Moon  n<x  the  firm  was  in 
any  manner  respon^bla  At  the  trial  the 
plaintiff  offered  evidence  to  show  that  the  re- 
c^pt  In  question  was  signed  by  Dodson  In  the 
name  of  his  firm,  and  that  be  afterwards  col- 
lected tbe  mone^  due  on  the  note,  giving 
therefor  recelpla  signed  by  him  Individually, 
and  had  failed  to  account  for  tbe  money  col- 
lected. No  evidence  whatever  was  introduced 
to  show  that  Moon  ever  bad  ^y  knowledge 
ot  the  transaction,  or  had  ever  ratifi^ed  the 
giving  of  the  recdpt  to  Hall.  Nor  was  It 
shown  that  Moon  ever  had  personal  possesion 
of  the  note,  or  recognized  Its  possession  by 
his  firm,  or  that  he  took  part  in  or  knew  of 
its  cc^ectlon  by  Dodson.  On  the  contrary,  as 
the  receipt  Itself  would  se^  to  Indicate,  the 
truth  of  the  matter  probably  was  that  Dodson 
traded  to  Hall  a  note  payable  to  hhnself ,  and 
which  he  held  In  his  Individual  capacity;  and, 
as  an  Inducement  to  Hall  to  purchase  the 
same,  undertook  by  the  receipt  to  bind  the 
firm  of  Dodson  &  Moon  to  collect  the  note  tree 
of  charge.  If  the  effect  of  giving  the  receipt 
was  to  obligate  that  firm  to  perfOTm  the  serv- 
ice Indicated,  It  Is  obvious  that  It  would  make 
no  difference  that  Moon  never  toolk  any  active 
part  In,  or  even  knew  of,  the  collection  and 
mls^pUcation  of  the  money  due  on  the  note, 
for  he  would  be  responsible  and  liable  for 
every  act  of  Dodson  while  acting  within  the 
scope  of  his  authority  as  a  member  of  tbe 
partnership.  Therefore  the  question  presents 
itself  whether  Dodson,  by  vlrtae  of  his  gen- 
eral authority  to  represent  his  firm,  could.  In 
a  transaction  such  as  that  disclosed  by  the 
record  now  before  us,  make  a  contract  bind- 
ing alike  upon  his  partn^  and  himself  as 
composing  tbe  firm  of  Dodsoa  &  Moon.  We 
do  not  see  how  It  can  be  seriously  contend- 
ed that  it  is  within  tbe  scope  of  the  au- 
thority of  <Hie  member  of  a  partnership,  In 
a  private  transaction  between  htmsdf  and 
another,  and  In  consideration  of  a  benefit 
bestowed  upon  himself  alone  and  not  shared 
in  by  his  partner,  to  undertake  to  bind  his 
firm  to  any  agreement  whatsoever.  In  a 
transaction  of  this  kind,  he  would  be  acting 
solely  in  bis  Individual  capacity,  and  not  as 
a  member  of  his  firm.  We  had  thought  It 
a  very  universally  recognized  fact  that  law- 
yers are  In  the  habit  of  charging  their 
clients  tor  services,  and  that  the  main  ob- 
ject of  forming  law  partnerships  was  the 
avowed  purpose  of  reding  a  goodly  harvest 
of  fees.  In  t&ct,  complaint  has  frequently 
been  made  that  lawyers  are  sometimes  too 
diligent  and  overzealous  reapers.  But  In 
all  seriousness  It  would  defeat  the  very  ob- 
I  ject  for  which  a  law  partnership  was  form- 
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ed  If  one  of  Its  sevei'al  members  were  al- 
lowed, without  tbe  express  aseent  of  the 
others,  to  undertake  to  bind  the  firm  to  per- 
form legal  eervlces  without  compensation 
either  for  the  actual  time  and  labor  neces- 
sary to  be  expended  or  for  the  responsibility 
and  liability  the  firm  would  Incur  by  the 
undertaking.  Certainly  it  Is  the  right  Of 
an  attorney,  acting  for  himself  alone,  as  a 
matter  of  charity  or  friendship,  to  collect 
a  paper  for  another  without  charging  a  fee 
for  his  services;  but  the  present  case  suf- 
llclently  demonstrates  how  serious  and  un- 
just a  matter  It  would  be  If  an  attorney 
were  permitted  to  thus  bind  his  partUM-, 
without  his  consent,  and  with  no  remunera- 
tion for  the  risk  Incurred.  We  have  yet  to 
see  the  rare  spectacle  of  an  attorney  at  law, 
or  ' a  firm  of  them,  rendering  professional 
services  gratuitously  as  a  recognized  and 
t?ustomapy  Incident  of  tbe  business  in  whicb 
they  engage.  We  have  long  ago  departed 
from  the  honorarium  from  which  our 
ancient  ancestors  In  this  noble  professltm 
either  wholly  or  partially  d^ved  their 
means  of  subsistence. 

Under  the  facts  shown  on  the  trial,  there- 
fore, we  have  no  hesitancy  in  saying  the 
plaintiff  failed  utterly  to  make  out  a  cobe>.  It 
wag  contended  by.  counsel,  however,  that  In 
the  light  of  certain  evidence,  shown  to  have 
been  discovered  since  the  trial,  a  different  re> 
suit  would  be  inevitable  If  a  new  trial  were 
ffi'anted.  The  evidence  relied  on  was  a  cer- 
tain contract  purporting  to  have  been  entered 
Into  between  Dodson  and  Payne,  and  ex- 
plaining bow  tbe  former  came  Into  possef^slon 
of  the  note  sold  to  Hall,  as  follows:  "This 
agreement  made  tbe  Ist  day  of  Mavcb,  1880, 
witnesseth:  That  I^arkln  Payne  has  tb's  day 
given  E.  M.  Dodson  biB  note  for  the  sum  of 
fifteen  hundred  dollars,  which  Is  to  becrme 
due  one  year  after  date,  and  has  made  a  deed 
of  tmst  on  his  lands  In  Dade  Co..  Ga.,  to 
secure  tbe  same.  The  agreement  between  us 
Is  that  Raid  Dodson  Is  to  nef^tiate  fald  note 
to  tbe  best  advantage  possible,  and  fot*  th!s 
purpose  is  to  Indorse  tbe  same.  If  necessary, 
and  Is  to  apply  the  proceeds  of  the  note  as 
■follows:  A  judgment  of  about  the  sxmi  of 
?350.00  In  the  superior  court  of  Dade  Co.  In 
favor  of  tbe  estate  of  B.  W.  Forester,  dec'd, 
now  controlled  by  M.  A.  B.  Tatum;  whatever 
Interest  may  be  found  In  settlement  to  be  due 
from  me  (Payne)  to  Wm.  Glass  on  the  mort- 
gage heretofore  given  to  him,  if  any;  any  bal- 
ance of  fees  that  I  may  be  owing  to  said 
■Dodson  or  to  Dodson  &  Moon  ;  and  tbe  balance 
he  vrill  pay  over  to  said  Payne.  Nothing  will 
be  paid  to  William  Glass  until  further  order 
from  said  Payne.  This  Ist  of  March,  1886.  B. 
Ml  Dodson.  JjSrkln  Payne."  Instead  of  being 
Impressed  that  this  paper  would  aid  the  plain- 
tiff's case,  we  are  the  more  strongly  convinced 
that  in  no  sense,  either  legally  or  morally. 
Is  Moon  liable  for  the  misapplication  by  Dad- 
Son  of  the  money  which  the  latter  collected 
upon  the  note  Intrusted  to  him  by  the  plaiu- 


tlfTs  testator.  Under  this  contract,  tt  is  plain 
that  DodstHi,  In  his  individual  capacity,  be- 
came the  trustee  of  Payne  to  ralee  mon^  upon 
tbe  note,  and  apply  It  as  directed.  Certainly, 
-tt  wa£  not  an  undertaking  on  the  part  ot  tbe 
firm  of  Dodson  &  Moon,  and  Payne  could  not 
have  held  that  firm  liable  In  the  event  Dodson 
violated  tbe  trust  The  mere  fact  that  Dod- 
son &  Moon  were  named  among  the  benefi- 
ciaries thereunder  amounts  to  nothing,  for  It 
might  as  well  be  said  that  d.ther  of  the  other 
beneficiaries  named  In  the  Instrument  th«-e- 
by  became  responsible  for  Didaon's  execu- 
tion of  the  trust,  simply  because  a  benefit 
.vould  be  conferred  upon  him  by  Its  faithful 
performance  on  the  part  of  Dodson.  The 
only  effect  of  th's  paper  up<Hi  the  present  case 
Is  to  show  that  Dodson,  Instead  of  owning  abao- 
lutely  and  In  bis  own  right  the  note  he  traded 
to  Hall,  at  that  time  simply  held  it  in  trust 
for  Payne  for  the  purpose  of  negotiation,  etc. 
With  the  perfm'mance  of  the  personal  and 
private  obligations  pt  Dodson  his  firm  had 
nothing  to  do;  so  we  think  the  newly-discov- 
ered evidence  is  favorable  to  tbe  defendants 
rather  than  to  the  plaintiff,  for  It  clears  up 
the  last  doutit  as  to  whether  Dodson  &  Moon 
owned  tbe  note  at  the  time  it  was  traded  to 
Hall,  ot-  had  any  intoreat  in  that  transaction. 
Judgment  affirmed. 

ATKINSON,  J.,  not  presiding. 


<»  Q*.  80) 

PATTILLO  V.  ALEXANDER. 
(Supreme  Court  of  Georgia.  April  1,  1895J 

C^OMMON  Law— PRE8«MPTlO.VB— Dbpattlt  IK  Pat- 
ifEMT  OF  Note — Soticb  to  Ixdok^br — Lia- 
BtLITT  FOH  ATTORSBT'8  FeBB. 

1.  In  a  suit  upon  s  contract  made  and  to  be 

executed  ta  the  Btate  of  Tennesaee,  In  the  ab- 
sence of  any  evidence  to  the  contrary,  this  court 
will  presume  that  tbe  rules  of  the  common  law 
prevail  there. 

2.  According  to  tbe  rules  of  the  common 
law,  the  indorser  of  a  promissory  note  Is  entitled 
to  have  tbe  same  duly  presented  for  poymeDtt 
and  of  a  failure  or  refusal  to  nay  be  is  enti- 
tled to  notice;  and  a  failure  of  the  holder  to 
present  for  payment,  or  to  xWe  notice  of  noupay- 
ment,  discharges  the  Indorser  from  liability. 

3.  Where,  upon  a  promissory  note  execnted 
and  payable  in  the  state  of  Tennessee  to  a 
named  payee,  or  order,  and  containing  no  stipa- 
lation  for  the  payment  of  attorney's  teea,  suit 
waa  brought  by  a  holder  against  the  iiayee,  who 
had  indorsed  upon  the  note  tbe  following  nn- 
dcrtaking,  tAgaed  by  him:  "I  guaranty  atfaH>- 
ney *B  fees  up  to  ten  per  cent,  if  this  note  has  to 
be  collected  by  law,  on  (and?)  Its  prompt  pay- 
ment."—there  being  no  other  indorsement  of  the 
paper  by  the  payee:  Held,  that  by  the  terms  of 
this  agreement,  it  having  been  made  for  the 
purpose  and  in  the  course  of  negotiation,  thtt 
payee  became  and  was  an  indorser  thereof,  and 
liable  as  such,  with  a  superadded  liability  for 
Bucli  reasonable  sums,  not  ext-eediug  lu  per  cent., 
as  might  be  expended  for  attorney's  fees  by  the 
holder  in  the  collection  of  the  note.  Uild,  fur- 
ther, that,  in  order  to  hind  the  payee  for  the 
payment  of  the  note,  it  was  incumbent  upon 
the  plaintiff  to  prove  presentment  and  notice 
of  nonpayment  Meld,  further,  that,  in  order  to 
charge  the  payee  with  the  payment  of  attorney's 
fees,  it  must  appear  that  in  tbe  effort  to  m- 
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cover  from  the  maker  the  sami  dne  on  the  note 
the  holder  bad  incurred  a  UaDlHty,  or  had  ex- 
pended, for  attomer'a  fees,  the  amonnt  ioneht 
to  be  recOTered  from  the  payee,  not  exceeding 
10  per  cent,  of  the  debt  doe. 
(byll&bua  by  the  Cooit.) 

Error  from  snperlor  court,  Bartow  county; 
T«  W.  MUner,  Judge. 

Action  by  W.  L  Alexander  against  B.  M. 
PatttUo.  Brought  forward  from  the  last  term. 
Code,  I  4271a-;-4^71c.  Judgment  for  i^alntlff, 
and  def  mdant  Mngs  <an>r.  Berened. 

J.  W.  Akin,  for  plaintiff  In  error.  J.  B.  Con- 
yere  and  Graham  T.  Holtzclaw,  for  defend- 
ant In  error. 

ATKIXSOX.  J.  Except  as  controlling  thoee 
matters  which  are  bo  essentially  local  in  their 
nature  as  to  be  at  all  Umes  the  subject  of  spe- 
cial statutory  regulation,  and  which,  by  rea- 
son of  this  peculiar  characteristic^  are  em- 
braced within  the  teim  "local  idiosyncrasies" 
of  the  law,  the  rules  of  the  common  law  have 
been  ad(^ted  la  most  of  the  states  of  the  Un- 
ion; and  the  property  rights  of  the  citizens  of 
such  states  have  been  adjusted  with  reference 
to,  and  the  laws  govemitig  the  same  adminis- 
tered in  accordance  with,  its  doctriues.  This 
fs  the  reason  of  the  rule  that,  as  to  such  mat- 
ters concerning  which  there  Is  no  such  recog- 
nized variance  between  the  laws  of  another 
state  and  that  law  which  is  the  common 
source  of  ali  our  jurisprudence  as  will  afCord 
to  the  courts  of  dlCTerent  states  a  basis  for 
judicial  cognizance  of  such  difference,  the 
courts  of  one  state  will  presume,  In  the  con- 
struction of  contracts  executed  o'-'l  to  be  per- 
formed in  anothw,  that  the  rules  ot  the  com- 
mon law  prevail  there,  and  will  determine  the 
rights  of  litigants  accordingly.  This  is  a  sal- 
ntaiy  rule,  and  one  which  has  been  adopted  In 
this  state  (see  Woodruff  v.  Saul,  70  Ga.  271), 
and  Is  one  of  such  geueral  acceptance  as  to  be 
recognized  by  the  courts  of  last  reaort  in  most 
of  the  states  of  the  Union  (1  Whart  Ev.  S  314 
et  seq.;  Rape  r.  Heaton.  S  Wis.  32S;  Sberrill 
V.  Hopkins,  1  Cow.  103;  Monroe  v.  Douglass, 
5  N.  Y.  44>;  BrlmhaU  v.  Van  Campen,  8  Minn. 
13  IGIl.  1];  Newton  v.  Cocke,  10  Ark.  169;  Sca- 
bom  V.  Henry,  30  Ark.  409;  Martin  v.  Powder 
Co.,  2  Colo.  506;  Johnson  v.  Chambers,  12  Ind. 
.  102;  McAnally  v.  O'Neal,  56  Ala.  290). 

2.  The  contract  of  the  Indorser  Is  not  that  he 
will  at  ail  events  pay  a  bill  which  be  has  by 
the  act  of  his  Indorsement  transferred  to  an- 
otlier,  but  bis  agreement,  by  the  common  law, 
is  to  pay  upon  demand  by  the  holder  upon  the 
drawer,  and  notice  of  nonpayment  or  of  dis- 
honor to  him.  The  rale  which  requires  notice 
to  the  Indorser  of  ntmpayment,  as  a  prerequi- 
site to  his  liability.  Is  based  upon  the  implied 
undertaking  of  the  Indorsee  that  he  will  use 
due  diligence  In  the  prosecution  of  his  demand 
against  the  maker;  that  he  wIU  present  the 
paper  toe  payment  immedlat^y  upon  its  ma- 
turity, and  will  not,  by  his  negligence,  expose 
the  Indorser  to  a  hazard  of  loss,  against  which 
in  case  of  notice  of  dishonor,  might  be 


able  otherwise  to  protect  himself.  And,  if  he 
fail  to  perform  this  duty  to  give  timely  notice 
of  nonpayment,  the  law  presumes  Injury  to 
the  indorser,  and  discharges  him.  A  formal 
protest  for  nonpa^-ment,  though  now,  In  this 
and  many  other  states,  required  by  statute 
In  certain  cases,  was  not  necessary  by  the  law 
merchant,  save  only  as  to  foreign  bills  of  ex- 
change; and  as  the  present  case  luvolves  only 
the  application  of  the  rules  of  the  law  mes"- 
chant  to  the  contract  now  under  considera- 
tion, formal  protest  for  nonpayment  was  not 
necessary  here  In  order  to  bind  the  Indorser. 
Protest  was  deemed  necessary  only  as  a  cer- 
tain and  simple  means  of  proving  presentment 
of  the  paper,  and  the  fact  that  the  same  was 
dishonored,  and  the  rule  requiring  It  was  ap- 
plicable <mly  to  foreign  bills  of  exchange;  and, 
as  we  have  seen,  except  where  required  by 
statute,  this  formality  is  not  requisite  in  or- 
der to  bind  an  indoratf.  Notice  to  him  of  non- 
payment, however,  is  nevertheless  Indispensa- 
ble, as  that  Is  one  of  the  conditions  upon 
which  he  becomes  liable  upon  his  contract  of 
IndorsemenL  The  time  within  which  such 
notice  was  to  be  given  was  not  fixed  by  an^ 
unvarying  rule,  under  the  common  law.  IJ: 
was  only  requisite  that  demand  be  made  Im- 
mediately upon  maturity  of  the  paper,  and 
that  notice  of  nonpayment  should  be  given 
within  a  reasonable  time;  and  a  reasonable 
time  would  depend  to  a  great  extent  upon  the 
means  of  transportation,  and  the  faculties  ex- 
isting at  the  point  where  the  paper  was  pre- 
sented for  payment  for  the  transmission  of 
tliat  class  of  intellig^ce.  In  most  of  the 
states  of  the  Union,  by  adjudged  cases,  where 
no  statute  prescribes  the  time  within  which 
notice  shall  be  given,  the  term  "reasonable 
time"  has  been  defined  With  such  certainty 
and  precision  as  to  afford  almost  a  fixed  rule 
upon  tliat  subject  This  case  being  referable 
to  commtm-law  principles  for  Its  solution,  as 
to  whethw  or  not  this  indorser  received  notice 
at  all,  and,  if  so,  whether  he  received  It  with- 
in a  reasonable  time,  taking  into  cain^d«a- 
tion  the  means  of  communication  l>etween  the 
places  where  the  paper  was  presented  for  pay- 
m^t  and  the  residence  of  the  indorser,  would, 
if  at  all  doubtful,  present  questions  of  fact  for 
a  jury.  It  being  borne  In  mind  that  notice  it- 
self was  Indispensable  to  his  liability.  Chit. 
Bills,  star  page  443;  Daniel,  Neg.  Inst.  U  970. 
971,  1035  et  seq.  .  But  where  the  matter  <ft 
faci  in  the  very  nature  of  things.  Is  not  doubt^ 
ful,  the  court  may  adjudge,  as  a  matter 
law,  that  In  the  particular  case  the  notice  Is 
not  given  within  such  a  time  as  legally  to  Im- 
pcee  a  liability  upon  the  indorser.  Of  course, 
no  rule  can  be  framed  by  which  It  can  be 
stated,  as  a  matter  of  law,  within  w-liat  tinw, 
generally,  a  notice  of  nonpaymoit  must  be  giv- 
en in  order  to  bind  an  Indorser,  for  that 
would  depend  upon  the  particular  fiurta  of 
each  case;  but  where  the  facts  are  nndlaptft. 
ed,  and  the  time  allowed  to  tiapse  Is  nuuU- 
festly  unreasonable,  It  may  be  pronouncdd 
with  perfect  confidence  that  In  a  certain  case 
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the  notice  was  not  dmdy  given.  Tbe  ques- 
tion tben  becomes  one  of  law,  and  not  of  fact, 
and  the  court  may  and  should  pronounce  there- 
on wlthopt  submitting  It  to  a  jury.  Whitaket 
v.  Morrison,  1  Fla.  25;  Van  Hcesen  v.  Van 
Alstyne,  3  Wend.  75;  Bice  t.  Cunningham,  1 
Cow.  397,  1  Term  R.  167;  Bnirman  v.  Haskln, 
2  Calnes,  369.  In  the  present  case,  according 
to  the  evidence  In  the  record,  some  four 
months  elapsed  after  the  not?  became  due  be- 
fore It  was  pres^ted  for  payment,  and  a  half 
a  month  mture  elapsed  before  noUce  of  nonpay- 
ment was  given.  Sur^,  In  this  day  of  fast 
mails,  instant  communication  by  tel^raph, 
and  other  equally  effective  means  for  trans- 
mitting intelligence,  It  can  be  with  certainty 
said  that  a  delay  of  4^  months  in  giving  no- 
tice of  nonpayment  upon  a  demand  which 
should  have  been  made,  both  maker  and  ln< 
dorser  living  in  populous  cities,  between 
which  there  Is  dolly  communication  by  tele- 
graph and  by  mall,  with  a  distance  of  not 
more  than  100  miles  Intervening,  is  unrea- 
sonable, as  a  matter  of  law.  The  trial  judge 
should  have  so  directed  the  Jury,  and  If  they, 
though  not  so  instructed,  found  to  the  con- 
trary, the  verdict  was  wrong. 

3,  The  note  sued  upon  in  this  case  was 
executed  In  the  state  of  Tennessee,  and  was 
made  payable  to  the  order  of  the  present 
defendant,  at  the  city  of  Chattanooga,  In 
said  state.  Upon  It  the  defendant  made  the 
following  indorsement:  "I  guaranty  attor- 
ney's fees  up  to  ten  per  cent,  if  this  note 
has  to  be  collected  by  law,  on  (and?)  Its 
prompt  payment.  [Signed]  R.  M.  PattiUo." 
Afterwards,  suit  was  brought  by  the  plain- 
tiff, as  the  holder,  upon  this  note,  against 
the  payee  alone,  upon  this  indorsement,  as  a 
contract  of  guaranty;  and  the  defendant  an- 
swered that,  if  liable  at  all,  his  liability  was 
that  of  an  Indorser,  and  not  as  a  guarantor, 
merely,  and  the  holder  having  fiUled  to  de- 
mand payment  promptly  at  maturity,  and 
give  him  notice  of  dishonor,  he  was  there- 
fore discharged.  The  court  ruled  the  con- 
tract of  the  payee  not  to  be  one  of  indorse- 
ment, and  a  verdict  was  rendered  for  tbe 
plaintiff.  In  order  to  determine  the  liability 
of  the  payee  to  the  holder,— he  being  the 
only  person  against  whom  this  action  is 
brought,— it  is  necessary  to  Inquire  what  is 
bis  true  relation  to  this  paper,  according  to 
the  understanding  and  -  Intention  of  the 
parties  at  the  time.  The  note  passed  into 
the  hands  of  the  plaintiff,  who  was  the  im- 
mediate indorsee.  In  arriving  at  the  Inten- 
tion of  tbe  parties,  it  is  competent,  neces- 
sary, and  proper  to  Inquire  somewhat  into 
the  history  of  the  transaction  out  of  which 
this  indorsement  of  this  pap^  grew.  The 
original  maker  had  d^vered  the  paper  to 
the  payee,  and  by  the  payee  it  had  been 
negotiated,  or  was  In  process  of  negotiation, 
to  the  present  holder.  It  was  necessary, 
la  order  to  Invest  the  holder  of  this  paper 
with  such  a  title  thereto  as  would  enable 
him  to  demand  Its  payment  of  the  maker. 


ttiat  there  should  be  an  assignment  of  the 
payee's  interest  to  the  holder.  This  might 
have  been  accomplished  by  an  ordinary  as- 
signment, without  liability  over  upon  ac- 
count of  the  paper  to  the  holder  at  all.  or  It 
might  have  been  accomplished  by  an  Indorse- 
ment by  the  payee,  either  In  blank,  or  to 
this  holder.  A  simple  Indorsement  by  the 
payee  of  his  name  upon  the  paper  would 
have  served  the  double  purpose  both  of 
transferring  the  title  to  the  holder,  and  of 
charging  the  payee  with  the  obligation  to 
pay  In  the  event  the  maker,  upon  presenta- 
tion, declined  to  honor  it.  Such  an  indorse- 
ment would  have  seiived  to  Iiave  fixed  abso- 
lutely the  liability  of  the  Indorser  for  the 
amount  of  the  nota  In  the  contemplated 
contract  and  plan  of  negotiation  there  was 
another  element  of  risk,  not  pfovlded  for 
in  the  note,  and  against  which  the  pur- 
chaser desired  to  protect  hlms^;  and  there 
was  therefore  in  contemplation  of  the  par- 
ties a  necessity  for  some  guaranty  l)eyond 
the  i>olnt  of  mere  redemption  of  the  note  in 
the  event  it  Was  dishonored.  The  purchaser 
did  not  desire  to  incur  the  expense  of  a  col- 
lection by  law,  and  the  note  itself  contain- 
ing no  BtlpuJatton  for  the  payment  of  at- 
torney's fees,  In  order  to  protect  the  holder 
against  possible  expense  on  that  account, 
it  was  necessary  In  some  way  to  charge  the 
indorser  with  the  superadded  obligation  to 
pay  attorney's  fees;  and  hence  the  form  of 
indorsement  employed  by  them.  Negotia- 
tion and  transfer  of  title  was  as  much  the 
object  designed  to  be  accomplished  by  the 
parties  to  this  transaction  as  was  the  guar- 
anty of  ultimate  redemption  by  the  makw. 
To  accomplish  the  fact  of  negotiation,  and 
to  effectuate  this  primary  purpose.  It  was 
necessary  to  treat  this  entry  upon  the  back 
of  fhls  note  as  an  indorsement;  otherwise, 
there  was  nothing  which  gave  to  the  holder 
the  right  to  demand  nayment  of  the  maker. 
If,  independently  of  this  indorsement  there 
had  been  another  simple  Indorsement  by 
tho  payee  upon  the  back  of  this  paper, 
this  simple  indorsement  would  *  have  had 
the  effect  to  transfer  the  title  to  the  paper, 
and,  in  addition,  would  have  bound  the 
payee  to  tbe  same  obligation  under  which 
he  is  now  held,  save  only  as  to  the  attorney's  • 
fees;  and  such  a  condition  of  affairs  might 
have  afforded  some  ground  for  treating  the 
Indorsement  now  under  consideration  as  a 
contract  of  guaranty  only.  Treating  this  In- 
dorsement as  a  guaranty  only  for  the  prompt 
payment  of  the  note  at  Its  maturity,  It  would 
Impose  no  greater  obligation  upon  the  payee 
than  would  a  simple  contract  of  indorse- 
ment; for  the  effect  of  a  simple  contract  of 
indorsemrait  Is  to  transfer  the  title  to  the 
paper,  and  give.  In  addition,  an  Implied 
guaranty  of  the  solvency  of  the  maker.  The 
form  of  words'  employed  In  making  this 
contract  Is  not  specially  Impwtant  except 
In  so  fftr  as  It  serves  to  throw  light  upm  tht 
nature  of  the  undertaking  upon  the  part  of 
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the  payee  wbo  signed  It  It  Is  the  purpose 
designed  to  be  accomplished,  and  which  Is 
legally  accomplished  by  the  fact' of  indorse- 
ment, which  muat  at  leut  determine  the 
nature  and  character  ot  the  eontmet  The 
effect  of  Indorsement  upon  a  promissory 
note  In  the  form  employed  by  the  parties  to 
this  transaction,  made  by  one  not  a  party 
to  tb«  paper,  might  be  an  entirely  different 
tiling  than  wboi  employed  by  the  payee, 
who  designs  to  guaranty,  not  only  the  kAv- 
ency  of  the  maker,  trat  likewise  to  transfer 
the  title.  In  the  former  case^that  is.  In 
the  case  of  a  stranger  to  the  paperr-«Dch  a 
contract  would  import  nothing  more  than  a 
contract  of  gnaranly,  for  the  reason  that  he 
woidd  bare  no  title  wlUcb  he  could  transf^, 
and  ther^bre  the  only  object  whlcb  he  could 
legally  accomplish  by  making  such  indorse- 
ment would  be  to  guaranty  the  scdrency  of 
the  maker.  But  In  the  case  of  the  payee, 
who  In  the  deUTwy  of  the  paper  m^  have  a 
dual  purpose  to  accomplish,  and  In  a  case 
where.  In  Ihe  course  of  the  negotiation  of  the 
paper,  and  as  a  part  of  the  transaction  which 
resulted  In  a  complete  change  of  ownership, 
that  intorpretatim  la  the  more  natural  one 
which  gives  to  this  entry  such  force  as  an 
Indocsement  as  will  serre,  not  only  to  trans- 
fer by  that  act  the  title,  but  at  the  same 
time,  guaranty  the  mAveney  of  the  maker, 
with  an  enlarged  and  extended  liability,  re- 
snlting  from  the  special  guaranty  of  attor- 
ney's fees.  Such  a  construction  gives  effect 
to  erexy  word  contained  in  the  special  in- 
dotsonent,  and  at  the  same  time  gives  full 
expression  to  the  intratlon  of  the  parties  as 
manifested  by  the  whole  history  of  this 
transacrtion.  This  guaranty  of  attorney's 
fees  Tras,  as  we  have  seen,  necessary,  or 
deemed  such  by  the  hold»,  as  the  ordinary 
contract  of  indorsement-^^the  note  its^f  not 
sUpnlatlng  tor  the  payment  of  attorney's 
fee»— would  not  bind  the  payee,  in  the  event 
of  default,  to  ttie  payment  of  expenses  of 
collection,  whereas,  aedde  from  this  guaran- 
ty, the  mere  indorsemeat  would  otherwise 
foJly  bind  the  payee.  Whatever  seeming 
ambiguity  may  be  involved  in  the  terms 
"on"  or  "and"  its  prompt  payment  is  In- 
Btantly  dispelled  upon  a  careful  analysis  of 
the  words  employed  In  this  special  Indorse^ 
ment  ^le  contract  of  guaranty  imposed 
In  this  indorsement  by  Its  very  torms, 
whether  read  "on"  or  read  "and"  its  prfnnpt 
payment,  committed  the  payee  only  to  the 
payment  of  attorney's  fees;  the  guaranty 
being  to  pay  attom^s  fees  np  to  10  per 
cent:  if  the  note  had  to  be  collected  by  law, 
and  Its  prompt  payment.  In  the  mere  act 
of  transferring  the  title,  treating  this  as  an 
indorsement,  the  payee  had  already  guaran- 
tied the  prompt  payment  of  the  note  at  Its 
maturity;  and  therefore  there  was  nothing 
upon  which  the  words  **tm  Its  prompt  pay- 
ment" or  "and  ite  prompt  payment."  could 
operate,  save  only  tyraa  the  payment  of  at 
tomb's  fees.  It  could  not  have  he&i  design- 


ed to  guaranty  attorney's  fees  up  to  10  per 
cent,  "if  this  note  has  to  be  collected  by 
law,  on  its  prompt  payment,"  because,  If  the 
note  were  promptly  paid  according  to  Its 
tenor.  It  could  not  be  collected  by  law;  and 
therefore  the  words  "oh  [If  the  doubtful 
word  be  bo  read]  Its  prompt  paymeat"  can-  ^ 
not  be  construed  to  apply  to  the  prompt  pay- 
ment of  the  note,  for  such  a  construction 
would  Impute  to  the  parties  a  purpose  to  pro- 
vide against  a  contingency  wblch  by  no  pos- 
sibility could  arise.  Therefore,  to  give 
f ect  to  the  guaranty  at  ail,  the  word  must 
be  read  "and":  and  the  effect  of  this  con- 
struction Is  to  guaranty  the  prompt  payment 
of  the  10  per  cent,  attorney's  fees  in  the 
event  the  note  had  to  be  collected  by  law. 

The  question  then  arises,  does  the  word 
"and."  as  employed,  op^te  to  extend  the  con- 
tract of  guaranty  to  the  not<^  w  Is  it  confined 
in  its  operation  to  the  attom^'s  fees  only? 
The  use  of  the  words  "and  Its  prompt  pay- 
meat."  histead  of  "on  its  prompt  pi^ent," 
could  not  be  applied  to  the  note,  because 
such  a  guaranty  would  be  wholly  superfio- 
ous;  for  If,  in  the  act  of  negotiation,  the  payee^ 
aside  from  the  spedal  contract  with  respect 
to  the  prompt  payment  of  the  note,  Unds 
himself,  to  the  prompt  payment  of  the  not^ 
It  were  idle  to  say  that  the  words  "and  Its 
IHYKDpt  payment"  were  used  with  ref««noe 
to  the  note  itself,  for  1^  the  act  of  hidMse- 
meat,  which  involves,  not  only  the  physical 
act  of  dgning  his  name,  but  delivery  for  the 
purpose  oi  negotiation,  being  already  bound 
to  the  payment  of  the  note,  and  not  bound  to 
the  prompt  payment  of  attorney's  fees,  the 
w<nxls  "and  its  prcHnpt  paym&A"  must  of  nee- 
esBlty  re(«r  to.  the  paymoit  of  attom^s  fees* 
and  not  to  the  note.  The  evident  object  of 
this  guaranty  was  to  embody  In  the  Indorse- 
ment a  feature  of  UaUlity  which  would  not 
Inhoe  In  the  simple  contract  of  Indorsement 
Itself:  but  the  tact  that  the  independent 
guaranty  vt  attorney's  fees  accompanies  the 
Inuorsanmt  of  the  paper  does  not  In  any  ■ 
sense  militate  against  the  fact  ta  indorse- 
ment The  contract  of  Indorsement  Is  not 
ocmsnmmated  by  the  mere  signing  at  one's 
name  vpoa  the  back  bf  the  paper.  This  Is 
one  of  the.  constituent  drauents  ot  a  contract 
oC  Indorsement,  bat,'to  addition  to  this,  there 
m.\ifit  be  a  d^v«y  of  the  paper.  The  coo- 
tract  conslste  partly  of  the  wrltt«i  Indorse- 
ment, partly  of  the  d^very  of  the  bill  to  the 
Indcvsee,  and  may  also  consist  partly  of  a 
mutual  understanding  with  which  the  deliv- 
ery was  made  by  the  Indorser  and  received 
1^  the  Indorsee.  Byles,  Bills,  154.  Let  us 
test  the  effect  of  this  paper  by  another  iUus- 
tiatlon:  It  will  be  admitted  that  title  In  a 
chose  In  actlfm  Is  necessary  to  authwlze  the 
holder  to  maintain  an  action  thereon  against 
another.  Suppose,  Instead  of  this  being  an 
action  against  the  indorser  of  this  paper  to 
bind  him  as  a  guarantor  or  Indorser  upon 
this  contract  of  Indorsement,  the  action  had 
been      the  holder  (suing  in  his  own  name) 
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agaliwt  ttw  maker  of  tUa  paper.  Stippose 
the  maker  had  objected  to  Its  tntrodnctloa  in 
evidence  190D  the  gronnd  tfiat  tt  was  made 
pajaUe  to  a  named  payee,  and  had  not  been 
OS  Htm  Indorsed  so  aa  to-  vest  title  In  the 
holdar.  It  woiOd  bare  been  competent  to 
estaMish  the  contract  of  Inditfaemait,  and 
the  conseqaent  assfgnment  of  the  title  of  this 
papa  to  the  holder,  hy  showing  the  actual 
signing  of  the  IndorsemNit  now  under  consid- 
eration, and  showing.  In  addition  thereto, 
that  tide  ctntract  was  made  In  the  comse  of 
Uie  negotiation .  of  this  paper,  and  that  in 
punmance  of  Its  negotiation,  under  this  In- 
dorsement, the  paper  was  actually  dellTered 
hy  the  pajee  to  the  present  hcridor.  The 
fact  of  ddlTOT  would  hare  to  be  proven  by 
extrinsic  testimony.  It  might  be  presamM 
from  ttie  possesalan  of  the  holder,  but  the 
purpose  for  which  the  delivery- was  made 
conid  likewise  be  established  by  parol  erl' 
(lence.  There  could  he  little  doubt,  under 
Boch  circumstances,  that,  for  the  purpose  of 
a  tranafer  of  tltie,  this  Indorsement  would 
hare  been  held  to  be  an  Indtnsenient  by  the 
p^e&  Upham  v.  Prince  12  Mass.  14;  Blake- 
ly  v.  Grant,  6  Mass.  886;  Myrick  r.  Hasey, 
27  If  &  9.  As  another  Illnstratlon,  let  us  sup- 
pose that.  Instead  of  having  sued  the  luyee 
upon  this  paper  as  upon  a  promissory  note, 
the  plaintUf  had  sued  hhn  specifically  as  an 
.Indorser  thweon,  but  In  the  same  action  with 
the  maker,  and  In  the  county  of  the  latt^ 
residence^  if  within  this  state;  and  let  us 
suppose  that  the  payee  had  filed  a  plea  to 
Qie  Jurisdiction,  setting  up  that  he  was  not 
an  Indorser  upm  the  paper.  It  wonid  have 
been  cmnpetent  tm  the  holdo:  ot  the  paper 
to  have  established  his  liability  as  an  in- 
dorser, and  the  consequent  Jurisdiction  of  the 
court,  by  showing  that  the  payee,  being  the 
owner  of  this  paper,  made  this  indwsement 
in  the  ocnrse  of  Its  n^otlation  for  the  pur- 
pose of  passing  the  title,  and,  in  pursuance 
of  this  contract,  ddivered  the  some  to  the 
bolder.  Proof  of  the  purpose  for  which  he 
signed  It,  and  that  the  ddivery  was  made  In 
ord«  to  efCectuate  the  purpose  to  transf a>  the 
title,  would  bind  htm  as  an  Indorser.  The 
plaintiff  in  the  present  case  brings  this  action 

.up<m  this  promlss(wy  note  and  this. alleged 
contract  of  guaranty,  without  undertaking  to 
state  distinctly  how  or  wherein  the  {Hiyee 

.  would  be  llalde  to  him  upon  the  paper.  There 
is  no  possible  theory  up<ni  which,  upon  the 
paper  itself,  the  defendant  could  be  liable  to 

I  the  plaintiff,  except  upon  the  theory  that  this 
alleged  guaranty  by  the  payee  was  really 
operative  as  a  contract  of  Indorsement  If 
the  promissory  note  In  question  bad  been  de- 
livered In  pledge,  merely  as  collateral  se- 
curity to  a  main  obligation,  and  hod  been  by 
the  payee  Indorsed  In  the  form  here  under 
discussion,  there  would  have  been  great  force 
in  the  assumption  that  tbls  was  a  mere  guar- 
anty by  the  payee  of  the  solvency  ct  the 
maker  of  this  note;  for.  If  not  Intending  to 
negotiate  tt  at  all,  but  merely  to  deliver  it 


in  pledge,  this  guaranty  had  been  made^  tt 
would  not  bare  had  the  effect  to  pasa  ttie 
title,  but  mer^  to  guaranty  tba  Sfdvencj  of 
the  makw  of  Ihe  note,  and  If,  m  andllazy  to 
a  suit  fbr  the  reeoroy  of  the  main  deb^  this 
action  bad  been  brought  against  this  payee 
as  a  guarantor,  this  «itry  could  not  be  treat- 
ed as  an  Indonement  of  tiie  paper,  becauae 
the  delfvety  in  pledge  la  entire^  consMent 
with  the  fimn  of  Indorsemoit  here  employed, 
and,  upon  proof  that  the  act  ot  ddtrery  It 
was  not  designed  to  negotiate  the  paper,  the 
Idea  of  a  deiAgn  to  nter  Into  the  technical 
contract  of  indorsement  would  be  rebutted. 
Thus,  at  last,  we  see  that  the  Intentkm  of  the 
party,  as  manifested  In  the  act  <a  6fSimry, 
Is  the  real  key  to  tb»  strfution  ot  whatever 
legal  difficulties  may  sorround  the  ooostrue- 
tlon  of  this  contract. 

This  discussion  has  proceeded,  of  coarse^ 
upm  the  Idea  that  this  controversy  la  at  first 
hand,— It  Is  between  the  orii^nal  pattlea  to 
thia  transacticML  The  nature  ct  .the  Indorse- 
ment may  be  explained,  aa  betwem  these  pat^ 
ties^  by  showing  the  purpose  of  the  dellreiy. 
If  the  controversy  had  arisen  upon  a  paper 
which  was  by  tta  cTwn  terms  negotiable,  or 
which  by  subsequent  tndoraement  In  Uank 
by  the  payee  had  been  thus  rendered  negotit- 
ble^  and  upon  auch  a  paper  this  special  in- 
dorsement had  been  entwed  by  s  holdw  ether 
than  the  paye^  and  the  issue  bad  been  thus 
between  such  an  Indoran,  ot  an  original 
payee  of  a  paper  n^tlable  by  deitrery  only, 
and  an  Innocent  third  party,  different  mlea 
would  prevail.  To  negotiation  of  a  paper  not 
by  Its  own  terms  negotiable,  Indorsement  or 
assignment  Is  absolute  essential,  and  a  con- 
tract of  guaranty  merely  of  the  solvacy  of 
the  maker  could  not  amfmnt  eltter  to  an  aa- 
signmcnt  m  lndoi:Bement  The  payee  or  a 
subsequent  indorsee  alone  can  entw  Into  the 
technical  contract  of  Indorsement,  because 
they  In  succession  alone  have  power  to  trans- 
fer w-assign  the  paper;  but  any  person  may 
guaranty  the  aolvency  of  the  makn,  and  be 
liable  as  a  guarantor.  In  Manui^ictnring  Oo. 
V.  Jones,  fiO  Ga.  307. 17  8.  B.  81,  Chief  Justice 
Bleckley  uses  this  significant  langua^  In 
dealing  with  a  case  In  which  the  following  In- 
dcMwment  was  made  upon  the  note  sued  upon 
by  a  person  other  than  a  party  to  the  con- 
tract: "For  a  consldetatlon  not  herein  named, 
we  guaranty  the  payment  at  this  claim"  to 
the  Gelser  Manufacturing  Company.  In  dis- 
cussing this  the  chief  justice  says:  "Had  the 
Geiser  Manufacturing  C(Hnpany,  the  payee  of 
these  notes,  signed  a  contract  upon  tbem  with 
a  third  person.  In  the  terms  of  that  placed 
thoeon  by  Jones  &  TcU  [who  were  the  third 
persons  making  the  indorsement],  and  had 
afterwards  negotiated  than  to  a  third  person, 
the  Gelser  Company  could,  under  oar  law,  b^ 
sued  and  made  answerable  as  indoreera"  He 
cites,  as  authority  for  this  proposition,  Van- 
sant  V.  Arnold,  31  Ga.  210.  In  the  latter 
case  It  was  held  by  this  court  that,  notwith- 
standing a  superadded  obllicatlon  In  some  n- 

Digitized  by  Google 


Gftj!  PATTILLO  v. 

apecta  similar  to  the  one  under  consideration 
in  tbls  case,  a  contract  of  indorsement  was 
oeverttielesB  complete.  It  has  been  question- 
ed somewhat  whether  the  view  here  presented 
as  to  the  character  of  the  contract  made  by 
this  Indorsement  is  not  in  conflict  with  the 
view  taken  by  the  supreme  court  of  the  United 
States  in  the  ca^e  of  Trust  Co.  t.  National 
Bank,  101  U.  S.  6a  It  will  be  seen  upon  ex- 
amination of  that  case  that  the  indorsement 
signed  by  the  payee  was  intended^as  a  sim- 
ple guaranty  of  the  solv^cy  of  the  maker. 
It  was  not  the  form  of  indorsement  usually 
employed  In  the  transfer  of  negotiable  paper 
strictly  commercial  transacUons,  and  this 
guaranty  by  the  payee  itself  indicates  that 
the  trust  company  dis<:ounted  it,  not  upon  the 
faith  of  the  credit  of  the  original  maker,  but 
upon  the  ,f^th  of  the  guaranty  alone.  The 
form  of  the  contract  of  guaranty,  accom- 
panied by  a  delivery  thereunder,  would  of 
Itself  serve  to  charge  the  trust  company  with 
notice  of  any  defenses  the  maker  might  have 
had,  and  thus  take  it  out  of  the  rule  which 
protects  innocent  purchasers  without  notice 
against  pre-existing  defenses.  In  order  for  a 
ttnnsfer  or  asdgnment  to  confer  upon  an  in- 
dorsee the  benefit  of  this  rule.  It  must  be 
accomplished  according  to  the  law  merchant; 
that  is,  by  Indorsement.  No  transfer  by  any 
other  method  accomplishes  this  result,  and 
the  decision  now  under  review  is  only  au- 
thority for  the  proposition  that  the  form 
of  indorsement  then  under  ccmsideratlMi, 
when  employed  in  the  transfer  of  paper, 
was  not  such  an  indorsement,  according  to 
the  strict  technical  significance  of  that  term, 
as  would  cut  ofit  the  defenses  of  the  maker.  In 
that  case  the  question  -was  not  whether  the 
trust  company  was  such  an  indorsee  as  to  nc- 
qnire  a  title  to  the  chose  in  action,  but  wheth- 
er, under  the  form  of  hidoraa^ment  employed,  It 
was  such  an  Indorsee  as  to  c(it  o£C  equitable 
defenses  of  the  maker.  So  the  question  in 
this  case  Is  not  whether  the  contract  under 
conald««tlon  is  such  an  indorsement,  In  its 
strict  technical  Benae,  as  cuts  off  defenses  of 
the  maker,  but  whether  the  payee  is  such 
an  Indorser  as  entitles  him  to  notice.  He 
may  be  the  latter,  and  not  the  former.  We 
think  be  falls  within  the  latter  class.  The 
mere  guaranty  of  a  paper  does  not  Involve 
the  idea  of  negotiation,  nor  negotiation  neces- 
aarily  the  idea  of  guaranty,  unless  the  con- 
tract of  assignment  be  of  such  a  character 
as  to  operate  as  a  guaranty  of  the  solvency 
of  the  maker;  and  the  mere  fact  that  the 
contract  of  the  indorser  may  contain  a  stipu- 
lation for  a  guaranty  which  extends  his 
obligation  b^ond  that  of  a  mere  indorser 
does  not  affect  his  legal  relation  to  the  paper. 
Partridge  v.  Davis,  20  Vt  499;  Deck  v. 
Works,  18  Hun,  2Ga  A  contract  In  the  fol- 
lowing form,  Indorsed  upon  a  prcanlssory 
note:  "We  guaranty  payment  of  this  note, 
waive  demand  and  notice  of  nonpayment,"— 
was  held  to  be  an  Indorsement  with  an  en- 
inrged  liability,  fioblnson  v.  Lair,  31  Iowa, 


9.  A  guaranty  indorsfw]  on  A  note  ,  by  the 
payee  thereof  may  rperate  as  well  as  an  In- 
dorsement as  a  guaranty,  and  may  make  the 
party  signing  liable  as  an  Indorser.  Green 
V.  Burrows,  47  Mich.  70;  Heard  v.  Bank,  8 
Neb.  10.  As  between  the  original  parties,  in 
ccAsiderlDg  the  effect  of  contracts  of  guaran- 
ty, the  court  will  look  to  all  the  siurounding 
circumstances,  and  will  not  be  necessarily 
controlled  by  the  use  of  the  word  "guaran- 
ty," according  to  its  technical  acceptation. 
We  think  that  the  principle  that  a  guaranty 
Indors^  on  a  note  by  a  third  person  would 
amount  to  a  contract  of  guaranty  only,  while 
a  similar  guaranty  indorsed  on  a  note  by 
the  payee  thereof  in  the  course  of  and  for 
the  purpose  of  negotiation  constitutes  an  in- 
dorsement. Is  sustained  by  the  principle  de-  - 
cided  In  the  Geiser  Case,  supra,  .and  like- 
wise in  Tuttle  V.  Bartholomew,  12  Mete. 
(Mass.)  452.  In  the  case  of  Prosser  v.  Lu- 
queer.  4  HIH.  420,  Caiancellor  Walworth,  in 
the  New  York  court  of  err<Hrs,  having  under 
review  an  Indorsement  upon  .a  promissory 
note  in  the  following  words:  "For  value  re-  ■ 
ceived,  I  guaranty  the  payment  of  the  within 
note,  and  waive  notice  of  nonpayment,"— 
held  that  such  guaranty  amounted  to.  an  In- 
dorsement, and  that,  under  a  statute  au- 
thorizing indorsers  and  makers  to  be  sue(1 
in  the  same  action,  the  action  was  properly 
brought  against  the  guarantor  as  an  indorser. 
In  defining  the  nature  of  this  contract  he 
uses  this  language:  "But  a  general  guaranty 
like  this,  upon  a  note  payable  to  bearer.  Is  In 
law  a  graeral  ind<Hrsement  of  the  note, 
with  a  waiver  of  the  condition  precedent  of 
a  notice  of  nonpayment  by  the  drawers.  It 
is  true  that  In  the  present  case  the  note  was 
not  payable  to  bearer,  but  there  Is  a  stronger 
reason  why  the  indorsement  in  the  present 
case  should  be  construed  to  be  a  regular  con- 
tract of  indorsement,  in  a  strict  commercial 
sense.  Inasmuch  as,  the  paper  not  being  ne- 
gotiable by  delivery  alone,  an  indorsement 
must  have  been  made  by  the  payee  In  order 
to  transfer  the  title.  In  Buck  v.  Bank  (Neb.) 
45  N.  W.  778,  the  following  words  were  writ- 
ten upon  the  back  of  ^  negotiable  note,  and 
signed  by  the  payee:  "Demand,  notice,  and 
protest  waived,  and  payment  guarantied." 
Ttiis  was  held  to  cmstltute  a  valid  contract 
of  indorsement  by  the  payee,  with  an  en- 
larged liability.  In  othar  words,  this  decision 
simply  means  tliat  without  the  guaranty  of 
payment,  and  waiver  of  notice  and  protest; 
the  liability  would  have  been  simply  ithat 
of  an  indorser  in  blank,— that  Is,  a  liability 
dependent  on  demand  and  notice,— and  the 
waiver  of  notice  of  nonpayment  served  sim- 
ply to  extend  the  liability  of  the  Indorser, 
by  making  bim  liable  upon  the  nonpayment 
of  the  paper.  To  the  same  effect  is  Heard  v. 
Bank,  30  Am.  Uep.  811.  In  the  ctiae  of  Jaf- 
fray  v.  Krauss  (Sop.)  29  N.  T.  Snpp.  98r. 
It  was  held  that  where  a  married  woman  was 
the  payee  in  a  promissory  note,  and  made  and 
signed  thereon  the  ftdlowlng  liuiloxsem»t: 
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"I  berebr  chaise  my  separate  estate  wltb 
the  payment  of  this  note/'— this  constituted 
an  indorsement,  only,  fn  the  strict  commer- 
cial sense,  and,  thongh  the  effect  of  the  In- 
dorsement was  likewise  to  charge  her  separ- 
ate estate  with  the  ultimate  redemption  of 
the  paper,  it  was  nevertheless  an  Indorse- 
ment, and  that  she  was  entitled  to  notice  of 
nonpayment,  as  an  Indorser,  in  order  to  bind 
her  and  her  separate  estate  to  the  payment 
of  the  paper.  It  was  Insisted  in  that  case 
that,  inasmuch  as  the  indorsement  was  made 
to  give  an  additional  credit  to  the  transferee 
of  the  paper,  she  became  and  was  thereby 
only  a  smrety  to  the  maker,  and  was  not, 
therefore,  entitled  to  notice  as  an  indorser. 
It  will  be  observed  that  she  was  the  payee 
In  this  paper.  The  legal  title  to  the  promise 
of  the  maker  was  in  her.  The  Indorsement 
was  entered  for  the  purpose  of  negotiating 
the  paper,  and  that  fact  gave  her  h&  charac- 
ter as  indorser.  It,  on  the  contrary,  she  had 
not  been  the  payee,  and  the  memoranda  had 
been  placed  thne  simply  for  the  purpose  ot 
strengthening  the  credit  of  the  maker,  her 
poslticm  then  would  hare  been  that  of  a 
guarantor,  simply,  and  she  would  not  have 
been  aitltled  to  notice.  The  court  say:  *lt 
is  to  be  observed  that  the  notes  were  paya- 
ble to  her  orda,  and  indorsed  by  her,  as  far 
as  the  tttnater  ot  the  notes  was  concerned, 
la  blank,  and  she  simply  made  the  special 
proTialott  In  order  to  charge  her  separate  es- 
tate. It  was  clearly  intended  to  be  an  In- 
dorsement by  this  married  wranan,  and  there 
was  no  Intention  upon  her  part  of  assuming 
any  other  UabilttleB  than  any  payee,  by  In- 
dorsing a  promissory  note,  usually  Intends. 
The  payee  of  a  note,  who  Indorses  the  same 
tor  the  purpose  of  giving  credit  to  the  maker, 
does  not  thereby  become  a  simple  surety, 
although  such  indorser  knows  that  the  in- 
dorsement Is  asked  for  for  the  purpose  of 
giving  credit  to  the  maker  upon  the  purchase 
of  goods,  and  that  the  note  wUl  be  used  for 
such  purpose.  That  Is  the  whole  transaction 
as  alleged  in  the  ctHuplahit,  and  such  allega- 
tions in  no  way  alter  the  rights  of  the  de- 
fendant, or  change  the  character  of  her  con- 
tract" So,  in  the  present  case,  the  note  sued 
upon  was  made  payable  to  the  order  of  the 
defendant,  and  was  indorsed  by  him,  as  far 
as  the  mere  transfer  of  the  note  was  con- 
cerned. In  blank,  and  he  simply  made  a 
special  provision  In  order  to  charge  himself 
with  liability  for  attorney's  fees  upcm  the 
happening  of  the  contingency  therein  pro- 
vided for.  ThlB  latter  tmdertaking  In  no  way 
affected  his  character  as  an  indorser.  So  far 
as  that  element  of  liability  Is  concerned.  It 
remained  unchanged  and  wholly  unaffected 
by  his  additional  und^^king.  Inasmuch, 
then,  as  this  "contract  of  IndOTSelnent  was 
made  for  the  purpose  of  passing  title  to  this 
promissory  note  to  the  pr@s«i:t  holder,  and 
was  made  in  the  course  of  its  negotiation, 
the  payee's  true  relation  to  the  paper  was 
that  of  an  Indorser;  and,  in  cH-der  to  bind 


him  to  Its  ultimate  redemption,  it  was  neces- 
sary for  the  plaintiff  to  have  shown  notice  to 
him  of  its  nonpayment  The  refusal  of  tbe 
court  to  charge  to  tbe  effect  that  he  was  en- 
titled to  notice,  as  an  Indorser,  of  noopay- 
m&at,  was  err(»-,  and  a  new  trial  upon  that 
ground  should  have  been  awarded. 

In  addition  to  principal  and  interest,  the 
jury  found  for  the  plaintiff  a  certain  amount 
of  attorney's  fees.  Treating  this  as  a  con- 
tract of  guaranty,  and  giving  to  the  plaintiff 
the  most  favorable  view  that  could  be  taken 
of  It,  this  finding  was  wholly  unsupported  by 
tbe  evidence.  The  contract  of  this  Indorser 
was  conditioned  to  pay  attorney's  fees,  not 
exceeding  10  per  cent,  whfcb  might  be  In- 
curred by  the  holder  in  the  collectlm  of  the 
amount  due  on  the  note  by  law.  The  record 
was  wholly  silent  as  to  any  expense  Incurred, 
or  as  to  the  value  of  tbe  service  of  any  at- 
torney; and  therefore  It  was  absolutely  neces- 
sary, before  the  plaintiff  could  recover  upon 
that  account,  that  he  should  prove  either  that 
he  had  incurred  a  certain  amount  of  expense, 
and  that  it  was  reasonable,  and  within  the 
limit  of  10  per  cent,  or  that  the  service  of 
an  attorney  for  that  purpose,  within  that 
limit,  was  reasonably  worth  the  sum  sought 
to  be  recovered.  Ttere  was  no  proof,  nor  of- 
fer to  prove  either,  and  the  finding  of  the 
Jury  for  attorney's  fees  was  thereAm  wholly 
unsupported  by  the  evidence. 

We  do  not  deem  it  necessary  or  material 
to  tnqidre  further  into  the  commisBlon  of  any 
errors  alleged  as  resulting  firom  rulings  by 
the  court  upon  tiie  trial,  Inasmuch  as  the 
main  question  determined  In  this  case,  to  the 
effect  that  this  defendant  was  an  Indorser. 
and  entitled  to  notice,  practically  disposes  of 
tbe  Ut^tioo  in  bia  favor.  Judgment  re- 
versed. 


<9B  Oa.  Tlfi) 

FRBNOH  et  aL  r.  BAKBB  et  aL 

(Supreme  Court  of  Georgia.  Aivil  1,  1SS3S.) 

COXTITANOB  BT  EZEOUTOR  TlNDBa  PoWBB  — 

Land  Hbld  Auverbelv. 

Although  section  2564  of  the  Code,  de- 
claring that  an  administrator  cannot  sell  prop- 
erty held  adversely  to  the  estate  by  a  third  per- 
son, m&j,  by  virtue  of  section  2448,  be  appuca- 
ble  to  rach  sates  as  are  nsoally  made  hr  exec- 
utors in  due  coarse  of  adminutration  for  the 
piirpoHC  of  raining  money  to  pay  debts  or  for 
distribution,  yet  where  a  will  .conferred  -awm  an 
executrix  fuu  power  to  sell,  either  pablidy  or 
priTately.  or  for  cash  or  on  credit  any  property 
of  tbe  testator,  and  also  power  to  make  advance- 
aients  to,  and  settlements  with,  the  testator's 
legatees  and  devisees  with  respect  to  their 
shares  in  the  estate,  and  she,  after  settling  in 
full  with  all  of  them  except  two,  convefed  to 
the  latter,  "for  the  purpose  of  paying  to  them 
"their  interest  in  said  estate."  proper^  of  vari- 
ouB  kinds,  includinK  an  undivided  half  of  certain 
realty,  the  conveyance  was  not  void  tiecanse  at 
the  time  it  was  mude  third  persona  were  in  pos- 
sesBton  of  a  portion  of  such  realty,  and  claim 
Ing  title  to  the  whole  of  the  same  adversely  t« 
the  estate. 

(Syllabus  by  the  Court) 
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Error  from  sup^or  court,  Bartow  county; 
T.  W.  MUner,  Judge. 

Action  by  Mary  G.  French  and  anotber 
against  Baker  &  Hall.  Plaintiffs  were  non- 
suited, and  bring  error.  Brought  forward 
from  last  term.  Code,  §f  ^71a-4271c.  Re- 
versed. 

J.  W.  Akin,  for  plaintiffs  in  error.  3.  M. 
Neel.  tor  defendants  In  error. 

LUaiPKIN,  J.  Thls-was  an  action  for  the 
recovery  of  an  undivided  half  interest  In 
a  lot  of  land,  brought  by  Mrs.  French  and 
Mrs.  Tarver  against  Baker  &  Hall.  The 
plaintiffs,  after  showing  title  In  William 
iSolomon,  tbeir  father,  claimed  under  a  deed 
from  tbeir  mother  as  executrix.  They 
were  nonsuited  on  the  ground  that  the  evi- 
dence showed  the  premises  In  dispute  were 
lield  adversely  to  the  estate  of  Solomon 
at  the  date  of  the  last-mentioned  deed.  The 
court  evidently  rested  its  judgment  upon  sec- 
tions 2564  and  2448  of  the  Code,  the  first  of 
which  provides  that  "an  administrator  cannot 
sell  property  held  adversely  to  the  estate  by  a 
third  person;  he  must  first  reoorer  possession," 
and  the  latter  of  which  probably  extends  the 
prorifllons  of  the  former  to  sales  made  by 
ezecatora.  1o  eaieB  made  by  administrat- 
tors  In  the  ordinary  course  of  administration 
for  the  piupose  of  raising  money  to  pay  debts, 
or  for  dlstributlim,  section  ^4  of  the  C!ode  is 
undoubtedly  aN>llcable;  and,  as  ahready  men- 
tiMied,  when  read  in  connection  with  sectlmi 
2448,  It  may  be  alike  iuvli<»ble  when  snch 
salea  are  made  1^  executors,  la  the  pr^nt 
case,  however,  the  deed  from  Mrs.  Solomon, 
as  executrix,  to  her  daughters,  the  plaintiffs, 
was  not  made  In  pursuance  of  a  sale  of  this 
kind,  but  by  virtue  of  a  special  power  con- 
ferred upon  by  her  by  the  testator  in  his  will. 
Under  the  will,  she  had  authority  to  do 
-whateret  she  might  think  necessary  for  the 
beet  interests  of  the  testator's'  children, 
"and  to  rent,  sell,  and  dispose  of  the  proper- 
ty, or  any  part  thereof,  either  real  or  person- 
al, *  *  *  at  public  or  private  sale,  for  cash 
or  on  a  credit,  on  such  terms  and  conditions, 
and  In  snch  way  and  manner,  as  [she 
might]  think  Is  beet  for  [the]  estate,  and 
without  obtaining  an  iwd^  of  court  for  the 
purpose."  Also  "to  make  sncfli  advance- 
ments to  any  of.  [the]  children  as  she  may 
think  best  out  of  [the]  estate;  but  in  no  event 
*  *  *  to  make  any  advancement  out  of 
[the]  estate  to  either  of  [the]  children  that 
will  give  him  w  her  more  than  an  equal 
share  of  [the]  estate,  according  to  the  pro- 
visions of  this  «  .  •  *  wUt"  It  appears 
Oat  after  settling  in  full  with  all  the  tes- 
tetor'a  children  ezc^  the  plaintiffs  in  the 
prea^  case.  Mra.  Solomon,  as  executrix, 
conveyed  to  the  plaintlfh,  "fw  the  purpose 
of  paying  to"  them  "their  Interest  In  said 
estate,"  propvty  at  various  kinds,  including 
the  premises  In  dispute,  which  cwslsted. 
as  already  steted,  of  an  undivided  half 
Interest  in  a  certeln  lot  of  land.  We  do 


not  think  sec.tlon  2564  of  the  Code  is,  In 
any  event,  applicable  to  a  "sale"  of  this 
character,  even  If,  at  the  time  it  was  made, 
third  persons  were  In  possession  of  a  portion 
of  the  lot  In  question,  and  claiming  title  to 
the  wlHde  lot  adversely  to  the  testator's 
estate.  The  transaction  between  Mrs.  Solo- 
mon and  her  daughters,  properly  construed, 
was  really  no  sale  at  all,  It  was  merely  an 
execution  by  the  executrix  of  a  portion  of 
the  will  itself.  Certainly,  Solomon,  In  his. 
lifetime,  could  have  made  a  valid  convey- 
ance to  another  of  land  to  which  he  had  a 
good  title,  although  it  may  have  been  held 
adversely  to  him  by  a  third  person;  and 
under  the  will  Mrs.  Solomon's  power  to  deal 
with  the  estate  was  quite  as  ample  as  that 
which  the  testetor  himself  had  ever  pos- 
sessed. Moreover,  the  policy  of  the  law,  as 
expressed  In  section  2564  of  the  Cod^  was 
to  prevent  a  sacrifice  of  the  estates  of  de- 
ceased persons  by  forbidding  sales  of  land 
held  adversely  to  such  estetes,  because,  un- 
der snch  drcnmstances,  these  luids  would 
almost  Inevltebly  fall  to  bring  their  fnU 
value.  This  must  be  the  controlling  reasm 
upon  which  this  law  Is  based,  and  it  Is  un* 
doubtedly  a  good  one.  No  such  reason,  how- 
ever, should  invalidate  a  conveyance  of  the 
kind  with  which  we  are  now  dealing.  All 
the  persons  Interested  In  8<domon*s  eetete 
had  been  settled  with  and  satlsfled,  except 
the  two  ladles  who  are  the  plaintiffs  here. 
They  simply  took  what  was  left,  and  ac- 
cepted it  In  satisfaction  of  their  shares  In 
the  estete.  No  person  in  the  world  could  be 
injured  by  what  was  done,  and  we  are  there- 
fore quite  clear  that  the  court  erred  in  hold- 
ing, under  the  fticte  appearing,  that  a  non- 
suit should  be  granted.  Judgment  reversed. 


(96  Oa.  714) 
HEYWABD  V.  FIELD  et  aL 
(Supreme  Court*  of  Georgia.  April  1,  ISBti.) 
Justices  op  tub  Pxicb— Flbaoivo — Ambitdhekt. 

Since  the  passage  of  the  act  of  October 
16,  1891  (1  Acta  1890-91,  p.  Ill),  It  is  not.  in 
a  juatice's  court,  essential  to  the  right  of  amend* 
Ing  a  idea  and  making  a  defense  to  a  suit  upon 
an  QQCondltional  contract  In  writing  that  the  de- 
fendant should,  in  writing,  at  the  first  term, 
file  his  defense.  Appearance,  and  marking  the 
name  of  himself  or  counsel  on  the  dodtet,  is  in 
that  court  equivalent  to  filing  the  general  issue, 
and  thereafter  any  other  prefer  matter  of  de- 
fense may  be  set  up  1^  amendment. 
l»yUahua  by  the  Court.) 

Error  from  superior  court,  Bartow  county; 
T.  W.  Mnner,  Judge. 

Action  by  Eleld  "Btm,  against  Hary  B.  Hey- 
vard  in  a  Justice-court  case  appealed  to  the 
superior  court  Judgmoit  toe  plaintiffs.  De- 
fendant brings  error.  Brought  forward  from 
last  term.   Oode,  H  4271a-4271c.  Reversed. 

The  following  Is  the  official  report: 

It  appears  from  the  docket  of  the  magin- 
trate  that  names  of  attwneys  for  plalntlfb 
and  tor  defendant  were  entered  on  the  dock- 
et, and  that  the  case  was  continued  from  the 
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April  term  to  tbe  Norember  .tenn,  1892,  by 
the  defendant,  for  proTldentlal  cause.  The 
defendant  filed  a  plea  Norembo:  3,  1882. 
The  case  was  taken  bj  appeal  to  the  supe- 
rior court,  whwe  It  was  agreed  that  tiie  same 
should  be  heard  before  the  judffe  presiding, 
without  the  Interreutlou  of  a  jury.  When 
the  case  was  called  plaintiffs'  attorney  mov- 
ed to  strike  the  plea,  upon  tbe  ground  that 
the  same  was  not  filed  at  the  first  term  of 
the  Justice^a  court  to  which  tbe  suit  was  re- 
turnable. Tbe  above  facts  appearing,  the 
Judge  struck  the  plea  and  rendered  Judg- 
ment for  plaintiffs.  To  this  actloo  defendant 
excepted.  Itdoesnot^pearwhatthepleawas. 

W.  L  Howard,  tcr  plaintiff  In  enor.  J. 
H.  Wlkle  an^  A.  &  JohnBon,  for  defendant 
in  error. 

ATKINSON,  J.  Is  the  case  of  McOall  t. 
Tnftfl^  reported  in  85  Ga.  619, 11  S.  B.  8S6.  It 
was  decided  that  when  a  suit  la  brought  in 
a  Justice's  court  upon  an  unconditional  con- 
tract In  writing,  if  there  be  a  defense  thereto 
it  must  be  filed  at  the  first  term;  that,  if  not 
filed  at  that  term,  the  defendant  lost  bis 
'right  to  make  any  def«u»  to  the  suit  Hils 
de<^ion  was  based  upm  an  act  spared 
September  26,  1883  (see  Acts  1882-83.  p.  103), 
and  in  that  decision  this  act  was  ctmstrued 
as  requiring  that  a  plea  should  be  filed,  and 
tt  was  acccH'dingly  held  that  a  plea  could  not 
be  filed  In  a  JnsUoe's  court,  except  It  be  in 
writing.  Subsequently  to  the  rraidltlon  of  that 
decMon,  however,  the  gen«^  assembly  pas^ 
an  act.  of  date  Octob^  16, 1891  (see  Acts  I860- 
91,  p.  Ill),  amending  tbe  act  of  1883  above  re- 
ferred to  by  striking  therefrom  the  words 
"plea  is  filed,"  and  ins»Ung  tn  lieu  thereof  the 
words  "defense  Is  made,"  thus  leaving  the 
law  aa  It  stood  prior  to  tbe  passage  of  the 
act  of  1883,  tn  ao  far  as  it  required  formal 
written  pleas  to  be  filed  in  tbe  Justice's  court 
at  tbe  first  term  as  essential  to  the  making  of 
othw  defenses  at  a  subsequent  term.  There- 
fore the  rule  of  practice  established  by  the 
act  of  1883.  as  announced  by  the  decision  tn 
McOall  Tufts,  anpra,  was  repealed  by  tbe 
act  of  1891,  so  that  now  no  formal  plea  need 
be  filed  at  the  first  term  In  a  Justice's  court. 
If  the  defendant.  In  response  to  tbe  summons, 
appear  and  mark  his  name,  or  tbe  name  of 
bis  counsel,  on  tbe  docket  in  that  court,  it  Is 
equivalent  to  filing  the  plea  of  the  general 
Issue.  It  is  a  making  of  his  defense  at  the 
first  term,  and  thereafter  he  may  plead  any 
other  matter  appropriate  to  his  defense.  Let 
the  Judgment  of  the  court  below  be  reversed. 


(96  Oa.  TIT) 

ROBERTS  V.  DIOKBRSON. 
{Svprmie  Court  of  Georgia.  April  1.  1896.) 
Widow's  Almwascb— Valtditt— Riohts  or 
Widow  Thbrbox&bk. 
1.  WherCt  prior  to  the  passage  of  the  act  of 
1^85,  amendiiiK  section  25  i  3  of  the  Cktde,  and 
prorlding  for  the  publication  of  ft  dtatlMi  In  case 


«f  an  applicaticm  for  a  year's  mmporU  a  wldoir 
applied  for  a  year's  ■upport  for  fiersett  and  OM 
minor  son,  which  was  diily  set  apart  by  the  s|»- 
praiaers,  and  their  return,  to  which  no  objectiMi 
was  ever  filed,  was  made  and  remained  on  file 
In  tbe  (wlinary's  office  fot  more  than  six  montha 
before  the  minor  became  of  age,  the  title  to 
the  property  embraced  in  the  year  s  support,  in- 
cluding a  tract  of  land,  vested  in  both  the 
mother  and  son,  and  the  interest  of  the  latter 
was  not  divested  becanse  the  ordinary  delayed 
the  actual  recording  of  tbe  appraisers'  rvtnin  un- 
til after  the  son  became  of  an. 

2.  Where,  in  sndi  easa,  the  son,  after  readi- 
Ing  his  majority,  died,  his  administrator  could 
not,  while  tbe  mother  remained  upon  the  land, 
using  it  foi  the  purpose  of  obtaining  a  support, 
sell  or  otherwise  adminiatef  an  undivided  one- 
half  of  the  land  as  the  estate  oi  the  son. 
(Syilabns  by  the  Court) 

Errw  from  superior  court,  Walker  coonty; 
W.  M.  Henry,  Judg& 

Action  by  R.  M.  Dickmon  against  Mary 
Y.  Roberta.  Judgment  tor  plaintiff,  and  de- 
fendant brings  error.  Brought  forward  from 
the  last  term.  Code.  H  4271ar-mic.  Re- 
versed, 

C(q>eland  ft  Jadunn  and  R.  IL  W.  Glenn, 
for  ^alntlff  in  error!.  -  LumpUn  ft  Sbattnek. 
for  defendant  In  error. 

LUMPKIN*  J.  Prior  to  the  paangv  of  tbe' 
act  of  October  9^  1885  (Acta  1884r8B,  p.  BU), 
section  257S  at  the  Code  required  appralsm 
appointed  to  set  apart  a  year's  support  to 
file  their  return  with  the  ordlnaiy,  to  wlildi 
return  any  person  Interested  migbt,  at  any 
time  within  lix  months,  make  objections; 
but  where  none  were  so  mad^  or.  If  made, 
disallowed.  It  was  the  duty  of  the  ordinary 
to  record  such  return  In  a  book  tor  that 
puipoML  Thla  aectton  was  amended  by  the  act 
above  moitionad  so  aa  to  require  the  ordi- 
nary, upon  the  filing  of  tha  appmlaen*  re- 
turn, to  Issue  and  publldi  a  cltatkn  notifying 
all  persons  ooncemed  to  abow  cause  why  the 
application  for  the  year's  support  should  not 
be  granted,  etc.  In  the  case  with  which  we 
are  now  dealing;  tbe  year's  suppwt  was  set 
apart  long  before  this  change  In  tbe  law  was 
made,  and  ^hwetOre  the  proceedings  were 
had  under  the  law  as  n  then  stood.  It  ajih 
pears  that  when  the  widow  of  Elijah  Moore. 
Sr.,  made  an  appllcatlm  tor  a  year's  support 
out  of  his'  este,^  she  had  one  minor  son,  and 
fbe  application  was  made  for  the  benefit  of 
herself  and  blm.  Hie  order  appointing  tbe 
appraisers  was  dated  November  8,  1873,  and 
their  return  was  filed  In  November  or  Decem- 
ber of  that  year.  Included  In  tba  year's 
support  set  apart  was  a  tract  of  land.  This 
return  remained  on  file  fw  more  than  six 
months  before  the  minor  son  became  of  age, 
and  no  objections  to  it  were  «rtf  made,  hut 
It  was  not  actually  reccwded  by  the  ordbiarr 
nntil  October  20.  1S74.  At  Oat  time  the  son 
had  attained  his  majority. 

1.  The  first  questtcn  presented  tor  our 
determination  Is  whether  or  not,  under  these 
facts,  the  son  had  any  interest  or  title  In 
the  land  embraced  tai  the  year's  si^port 
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Tbe  ruling  of  this  court  In  Lowe  v.  Webb, 
85  Ga.  Tdl,  11  S.  B.  845.  foUowlng  secttoa 
2574  of  the  Code,  recognizes  as  sound  law 
the  proposition  that  a  minor  child,  for  whose 
benefit,  In  part,  a  year's  support  is  granted, 
shores  with  the  mother  In  the  title.  Indeed, 
tbe  section  last  cited  distinctly  declares  that 
the  property  "shall  vest  In  the  widow  and 
child  or  children;  and  If  no  widow.  In  such 
children,  share  and  share  alike."  If,  therefore, 
the  BOD  In  the  present  case  had  bew  a  minor 
at  the  time  the  year's  sui^>ort  was  actually  re- 
corded, there  could  be  no  doubt  that  he  would 
have  been  entitled  to  an  undWided  half  Inter- 
est in  the  land.  It  was  insisted,  bowevw,  t'oat 
as  he  was  of  full  age  at  the  time  this  record 
was  made,  he  had  no  Interest  In  the  property. 
We  do  not  think  the  question  of  his  interest 
is  to  be  determined  merely  by  reference  to 
the  date  when  the  ordinary  actually  put  the 
return  of  the  appraisers  on  the  rec(»tl  book. 
After  this  return  had  been  od  file  tor  more 
than  six  months  without  objection,  the  year's 
support  became  valid  and  binding  upon  all 
the  world,  and  the  son's  Interest  In  It  became 
vested;  he  being,  when  the  six  months  ex- 
pired, still  a  minor.  It  was  the  duty  of  the 
ordinary  to  record  the  return  as  soon  aa  the 
six  months  expired.  The  mere  fact  that  he 
failed  to  perform  this  clerical  work  certainly 
could  not  divest  the  minor's  title.  As  to 
him.  thC'  matter  stands  as  If  the  ordinary 
bad  done  what  he  ought  to  have  done-  To 
bold  otherwise  would  result  in  manifest  In- 
justice, and  occasion  injur7  to  an  innocent 
party  because  of  official  negligence,  which  it 
was  nether  his  duty,  nor  within  his  power, 
to  prevent 

2.  The  remaining  question  to  be  disposed 
of  is,  whether  or  not  tbe  administrator  of 
the  eon  could,  under  the  facts  above  stated, 
sell  or  otherwise  administer  an  undivided 
half  of  tbe  land  as  his  estate  while  tbe 
mother  remained  upon,  and  derived  a  sup- 
ftort  from,  the  land.  We  think  not  In 
Wbitt  T.  Ketchum.  Si  Ga,  128,  10  S.  E.  503, 
this  court  decided  that  where  land  was  set 
apart  as  a  year's  support  for  the  ben^t  of  a 
widow  and  minor  child,  and  was  not  con- 
sumed during  the  year,  it  would  stand  over 
for  the  support  of  the  widow  and  also  the 
minor  so  long  as  they  were  members  of  the 
family  and  filled  this  description,  but  that 
after  attaining  majority  the  minor  could  not, 
while  the  widow  remained  upon  the  land, 
coerce  a  iwirtltion  of  the  land,  the  whole  of 
it  being  charged  with  the  support  of  the 
family.  In  accordance  with  this  principle, 
we  hold  in  the  present  case  that  the  son's 
u^tnistrator  could  not  break  up  or  destroy 
the  mother's  nse  and  enjoyment  of  the  Innd 
as  a  year's  support  so  long  as  she  remained 
upon  It  The  quecttlon  as  to  what  may  be 
the  rights  of  this  administrator  after  her 
death  is  not  now-  before  us  for  determina- 
tion. Judgment  reversed. 

ATKINSON.  J.,  not  presiding. 


(95  G»,  M7) 

LEAKE  et  aL  t.  LAOBT. 
(Sapreme  Court  of  Georgia.    April  8,  1895.) 
Oabsishmbkt  or  Mdi^icipai.  Corforitioit. 
A  municipal  corponitioD  Is  not  subject 
to  be  garnished  foe  money  due  by  It  to  a  c<Hi- 
tractor  for  constractinK  a  eewer  or  other  public 
work,  although  aach  work  had  been  fully  com' 
pleted  before  the  time .  when  the  garnishmeat 
was  served,  and  the  Indebtedness  of  the  munici- 
pality was  for  the  balance  then  due  the  con- 
tractor.    Public  policy  requires  that  such  cor^ 
porations  aliall  be  exempt  from  the  process  of 
garnishment 
(Syllabus  by  the  Court) 

Errw  from  saperior  court,  Polk  county;  0. 
Q.  Janes,  Judge. 

Action  by  Leake  &  Vandlvander  and  oth- 
ers against  D.  B.  I^cey.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Brooght 
forward  trom  hist  term.  Cod^  81  4271a^ 
^Ic  Affirmed. 

Thompson  ft  Bamsaur  and  W.  F.  Turner, 
tot  plaintifla  In  enot,  Sanders  A.  Davis  and 
Irwin  &  Bunn,  for  d^iendant  In  eiror, 

LUUPKIN,  J.  This  case  tmna  upon  tbe 
question  whether  or  not  a  municipal  corp«a- 
tioa  Is  subject  to  the  process  of  garnishment 
sued  out  for  tLe  purpose  of  reaching  a  snm  of 
mfHK7  doe  1^  the  mayor  and  council  to  a  ccki- 
tractor  who  had  cfmstmtied  a  public  sewer. 
It  could  scarcdy  be  doubted  that  If  the  public 
work  was  uncompleted  a  creditor  of  the  con- 
tractor eould  not,  by  garalsbmCTt,  cut  off  pay- 
ments which  would  otherwise  be  made  by  the 
municipal  authmtles  to  the  contractor  ae  the 
work  prc^ressed.  It  is  obvious  that  if  this 
were  allowed  It  migb^  and  In  most  cases 
would,  seriously  Interfere  with  tbe  perform« 
ance  by  the  contractor  of  his  undertaking, 
and  thus  the  public  would  be  subjected  to 
inconvenience  and  delay  at  the  Instance  and 
for  the  benefit  of  a  party  in  whose  affairs  It 
had  no  [nter^t  or  concern  wbatevw.  It  very 
frequently  happens  that  a  contractor  actually 
needs  partial  payments  in  ord^  to  be  able  to 
carry  on  his  work.  We  deem  it  unnecessary 
to  consume  further  time  In  endeavoring  to 
show  that  in  a  case  of  this  kind  It  wonld 
never  do  to  hold  that  municipal  authorities 
could  be  subjected  to  the  process  of  garnish- 
ment. The  protection  of  the  contractor  might 
be  a  matter  of  no  great  concern,  and  there  is, 
perhaiM,  no  special  reason  why  the  law  would 
favw  him;  but  the  welfare  of  the  public  re- 
quires the  prompt  and  speedy  completion  ct 
worhis  in  which  the  c(»nmnnlty  at  large  is  In- 
terested, and  forbids  the  delaying  of  the  same 
for  the  sake  of  a  mere  Individual.  In  the 
present  case,  however.  It  was  insisted  that 
tbe  reason  for  the  rule  above  stated  would 
not  apply,  becatise  the  sewer  In  question  had 
been  actually  completed,  tbe  public  were  re- 
ceiving the  benefit  of  it,  and  nothing  re- 
mained to  be  done  except  for  the  mayor  and 
council  to  pay  over  a  balance  due  tbe  con- 
tractor. There  is,  of  course,  some  distinction 
between  cases  of  the  class  first  abore  la* 
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stanced  aad  the  case  In  band;  but  still  we  are 
decidedly  of  tbe  o^on  that  public  ptrilcy  to^ 
bids  that  a  mouldpel  corporatioa  should  be 
subject  to  garnlshmoit  In  auy  case  where  Its 
Indebtedness  arose  m  account  of  the  exerdse 
by  It  of  gomnmental  functions,  wMcb  In- 
clude, of  course,  the  inrosecutlon  of  pnUlc 
works  and  ImproTements  for  the  benefit  ot 
tbe  body  pcdltlc.  It  is  not  to  the  municipal 
antiioritles,  ofto'  the  work  has  been  completr 
ed,  a  matter- of  tbe  slightest  concwn  to  whom 
the  mon^  due  for  the  work  should  be  paid. 
The  municipality  has  no  Interest  In  aiding'  a 
creditor  to  collect  his  debt,  or  In  shitidlng  tbe 
debtw  from  paying  It,  and  therefore  thete  Is 
no  reason  why  It  riiould  be  drawn  Into  lltigSr 
tkax  pending  betweeo  these  parties,  but  many 
good  reaswiB  why  It  should  not  It  neceesa> 
rily  requires  tlm^  labor,  and  oftentimea  ex- 
pense In  the  oDidoyihent  of  counsel  and  oth> 
erwtse*  to  answw  and  defwid  gaznlsfamoit 
suits,  attend  courts,  and  othorwlse  give  atten- 
tion to  litigation,  and  tbese  bordais  should 
not  be  Imposed  vpaa.  public  servants,  whose 
time  and  attoitlim  ought  to  be  given  to  the 
discharge  of  their  official  duties.  Bren  If  tbe 
municipality  i^oold  be  compensated  Inmoney 
tor  the  loss  of  the  time  of  Its  officials  and  the 
expenses  of  UtIgation,lt  by  no  means  ft^ows 
that  all  the  evils  would  be  relegated.  Tbe 
fiiilure  of  a  dty  or  town  (ffldal  to  answer  a 
garnishment;  the  filing  of  an  answer  too  lato; 
the  making  tii^in,  tbrongb  Inadvertence  or 
i^berwlse,  ot  an  untrue  statement;  and  many 
otber  concdvable  thlngs^-nnlght  subject  the 
corporation  to  great  loss  and  damage,  with  no 
correapiHidlng  braieflt  tea:  a  complete  and  ac> 
curate  perfiumiance  of  everything  necessary 
In  ansvtrerlDg  the  garnishment  and  giving  at- 
tention to  the  case:  Again,  while  the  offldaJs 
were  engaged  In  answering  the  garnishment 
or  in  looking  after  tbe  litigation,  they  would 
be  compelled  to  neglect  tile  duties  properly 
devolving  uptm  them,  and  this  ray  neglect. 
It  Is  easy  to  perceive,  might  result  In  subject- 
lag  the  municipality  to  loaa,  damage,  and  fai- 
convraiioice  In  mauy  different  ways.  We 
deem  It  unnecessary  to  prolong  this  dlscus- 
aioD,  and  will  conclude  it  by  r^enlng  to  the 
case  of  Connolly  t.  Thnrber  Wbyland  Ga,  92 
Ga.  651,  13  S.  E.  1004,  to  which  this  court 
^ve  thougbtfol  considMation.  The  decision 
In  that  case,  In  prlndirie^  ctmtnds  the  present 
one,  and  the  authorities  there  cited  amply 
support  the  proposition  that  tbe  public  poUcy 
requires  the  exemption  of  municipal  author- 
ities from  the  process  of  garnishment.  Judg- 
ment affirmed. 

ATKINSON,  3^  not  presiding. 


(95  Oa.  742) 

MORGAN  et  aL  v.  WILLIAMS. 
(Supreme  Conrt  of  Georgia-    April  8,  1805.) 
Skttiso  Apart  Home9TBAD. 
As  the  plaintiff's  right  to  recover  necea- 
barily  depended  upoo  tbfe  ralidity  of  tb«  alleged 


homestead,  and  aa  the  evidence,  takeft  all  to- 
gether, showed  coDclasively  that  the  homeatead 
had  never  heen  fioallr  allowed  and  set  apart,  hot 
that  the  plaintiff>  application  for  the  same, 
wliile  pending  in  the  auperior  coort  on  appeal 
from  the  coort  of  ordinary,  had  been  dismiMed. 
the  verdict  was  not  supported  by  the  evidence, 
was  contrary  to  law,  and  ought  to  have  been 
•et  Slide. 

(Syllabns  b7  the  Court) 

Error  from  superior  conrt.  Floyd  connt7; 
W.  M.  Henry.  Judge. 

Action  by  Orlena  WUIlams  against  Sam- 
uel Morgan  and  D.  E.  Morgan.  Judgment 
for  plaintiff,  and  defendanto  bring  error. 
BrooKbt  forward  from  the  last  term.  Oode; 
8S  4271a-1271c.  Reversed. 

Dabney  &  Fouchft  and  J.  8.  Fouchtii,  for 
plalntiflte  In  error.  Dean  &  Dean,  f«  de- 
fendant In  error. 

LUMPKIN,  J.  This  was  an  acti<ai  for  tbe 
recovery  of  land,  broogbt  by  Mrs.  Oriena 
Williams  against  Samuel  Moi^an  and  D.  B. 
Morgan.  The  plaintilTa  right  to  recover  de- 
pended entlrdy  upon  whether  or  not  a  home- 
stead had  been  duly  and  lawfully  set  apart 
for  the  benefit  of  herself  and  her  daughters 
out  of  land  belonging  to  ber  husband.  Tbe 
facts  are  somewhat  complicated,  and  numer- 
ous questions  were  raised  at  the  trial :  but, 
In  the  view  we  take  of  the  case,  a  detailed 
statement  and  discussion  of  tbe  same  is  un- 
necessary. It  appears  that  Mrs.  Williams 
applied  for  a  homestead  out  of  her  husband's 
land,  and  tbat  tbe  same  was  allowed  and 
set  apart  by  the  ordinary  over  the  objec- 
tions of  various  creditors,  wbo  entered  an  ap- 
peal to  the  superior  court  In  that  court  an 
order  was  passed,  with  the  consent  of  all 
parties  at  Interest,  reciting  that  the  "appeal- 
ed case  from  ordinary"  was  thereby  dis- 
missed. The  parol  evidence  Introduced  with- 
out objection  on  the  trial  of  the  present  case, 
token  all  together,  and  fairly  construed, 
showed  conclusively  that  tbe  real  meaning 
of  this  order  was.  not  that  the  appeal  alone 
was  dismissed,  tbe  feftect  of  which  would 
have  been  to  affirm  the  Judgment  of  tbe  ordi- 
nary allowing  the  homestead,  but  ttiat  the  en- 
tire case  was  dismissed,  and,  conseqaentiy, 
that  the  homestead  application  Its^f  went 
out  of  court,  and  was  never  finally  allowed. 
It  was  conceded  that  If  the  homestead  was 
not  valid,  there  could  be  no  lawful  Terdlct 
for  the  plaintiff.  It  will  be  seen  from  the 
above  condensed  recital  of  the  facts  that  the 
plaintiff  never  In  fact  obtained  a  valid  home- 
stead, the  action  of  the  ordinary  in  primari- 
ly allowing  It  having  been  practically  set 
aside  and  annulled  by  tbe  final  order  enter- 
ed In  the  supertor  court  It  follows  that 
tbe  verdict  and  Judgment  In  favor  of  the 
plaintiff  were  contrary  to  law,  and  ought  to 
have  been  set  aslda   Judgment  reversed. 

ATKINSON,  Jm  not  presiding. 
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LITTLIU'OHN  t.  DBBNNON  et  iL 
<Sapreiiie  Ooort  of  Georgia.   April  8,  1896.) 
DBCBil—PUADtNa— Alligations  as  to 

LtABILITT. 

The  action  being  baaed  upon  alleged 
f  rand  and  deceit  on  the  part  of  the  joint  defend- 
ants, and  the  aUegations  of  the  declaration  not 
Bhowiog  any  liability  at  all  on  the  part  of  one ' 
of  them,  or  any  liability  arising  ex  delicto  on 
the  part  of  the  other,  the  demnrrer  was  proper' 
ly  Btistained. 
(SyllaboB  by  the  CoortO 

Error  from  cttjT  conit  of  Borne;  W.  T. 
Tnmball.  Jndga 

Action  bj  Martha  A.  Uttlejohn  against  W. 
T..  Drennon  and  John  D.  Moore.  Judgment 
for  defendants,  and  plalntifT  brings  error. 
Broa^  forward  from  last  term.  Oodfl^  K 
427U-4271C.  Affirmed. 

Gea  ft  Walter  Hants,  for  pUdntUt  In  ennr. 
OOstead  Smith  ft  Son,  for  defendants  in  er> 
ror. 

LITMFEIN.  J.  Mrs.  Little]  ohii  brought  an 
action  against  W.  T.  Drennon  and  John 
D.  Moore,  as  joint  defendants,  to  recover 
damages  alleged  to  bare  been  sustained  by 
her  upon  substantially  the  following  state 
'of  facts:  She  purchased  from  Drennon  two 
houses  and  lots  In  the  city  of  Borne,  giv- 
ing ber  promissory  notes  for  the  purchase  > 
money,  and  taking  frcHn  him  a  bond  for 
titles.  Moore  was  present  when  the  pur- 
chase was  consummated,  and  prepared  the 
papers.  At  that  time  be  was  the  secre- 
tary of,  a  building  and  loan  association  which 
had  a  mortgage  upon  the  property,  and  he 
did  not  disclose  Its  existence  to  plaintiff, 
though  It  was  In  his  poasesst<m,  but,  on  the 
contrary,  by  his  conduct,  led  her  to  belieye 
that  the  title  to  the  property  was  good.  She 
afterwards  made  a  consld^tible  payment  up- 
on the  purchase  of  the  property.  After  bo 
doing,  she  learned  of  the  mortgage  being  up- 
on the  property,  and  thereupon  made  Inquiry 
of  Hoore,  who  was  still  secretary,  as  above 
slated,  and. he  then  informed  her  of  the  ex- 
istence of  the  mortgage.  She  asked  him  to 
whom  she  must  make  other  payments  upon 
the  purchase,  and  he,  in  addition  to  his 
"wrongful  silence"  in  the  first  instance,  told 
ber  It  would  be  all  right  to  pay  Dramim; 
and  she,  having  full  faith  and  confidence  in 
AIOM^  obeyed  his  directions,  and  made  other 
large  payments  to  Drennoa  At  the  time  the 
arrangement  was  made  by  h&e  with  Moore  to 
continue  payments  to  Dremion,  the  latter  then 
intended  to  defraud  her,  and,  by  the  aid  of 
Moore,  was  enabled  to  cheat,  wrong,  and  de- 
fraud her  out  of  the  entire  sums  paid  to 
Drennon.  It  was  Moore's  duty,  under  the 
circumstances,  to  inform  ber  of  the  exist- 
ence of  the  mortgage,  and  his  conduct  in 
advising  ber  to  continue  pnyinenta  to  Dren- 
non was  fraudulent,  and  she  was  misled 
and  deceived  thereby.  After  her  payments 
to  Drennon,  the  mortgage  was  foreclosed, 
and  one  of  the  houses  and  lots  was  sold 
under  the  execution  issued  upon  tlie  judg- 
v^2s.B.uo.l(>— 42 
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ment  of  foreclosure,  and  by  reason  of  these 
facts  she  sixstained  loss  in  an  amount  stat- 
ed. Her  prayer  for  recovery  was  based  up- 
on the  alleged  fraud  and  deceit  practiced 
upon  her  by  both  the  defendants.  On  de- 
mnrrer her  declaration  was  dismissed,  and 
she  excepted. 

We  think  the  court  was  right  In  sustaining 
the  demurrw.  In  our  opinion,  the  declaration 
states  no  cause  of  action  whatever  against  the 
defendant  Moore,  No  facts  are  set  forth  show- 
ing the  existence  of  any  confidential  relations 
between  him  and  the  plaintiff,  or  any  reason 
why  she  had  a  right  to  »pect  from  h<m 
any  disclosure  as  to  the  existence  of  tbe 
mortgage.  At  the  time  of  the  purchase  she 
made  no  inquiry  of  him,  and  he  simply  kept 
silent  concerning  a  matter  about  which  he 
was  not  asked  to  make  any  statement.  It 
is  true,  the  declaration  does  say,  in  loose 
terms,  that  tils  conduct  at  that  time  led  her 
to  believe  the  title  to  the  property  was  good, 
but  it  fails  entirely  to  state  in  this  connec- 
tion of  what  this  conduct  consisted.  Later 
on  In  the  declaration  it  is  characterized  as 
bis  "wrongful  silence,"  and  this  is  about  all 
It  amounted  to.  It  will  be  noted  that  there 
Is  in  the  dedaratlon  itself  a  significant  "si- 
lence" as  to  whether  or  not  the  mortgage 
held  by  the  building  and  loan  association 
had  been  recorded  at  the  time  the  plaintiff 
completed  her  contract  of  purchase  with 
Drennon.  If  It  was  recorded,  she  was  bound 
to  take  notice  of  its  existence.  If  not,  it 
was  a  very  simple  matter  to  inquire  if  the 
property  was  unincumbered.  Had  she  done 
this,  and  received  a  false  a'nswer,  the  case 
would  be  entirely  different.  Again,  it  ap- 
pears that,  when  Mrs.  Littlejohn  did  Inquire 
of  Moore  as  to  the  mortgage,  he  told  ber 
the  exact  truth  about  it;  but  she  complains 
that  he  went  further,  and  advised  her  to 
continue  making  payments  upon  the  pur- 
chase money  to  Drennon.  Even  If  this  ad- 
vice was  given  with  a  fraudulent  Intent,  It 
could  hardly  have  been  misleading.  T6  fol- 
low it,  and  thus  become  subjected  to  loss, 
was  the  veriest  folly,  from  the  consequences 
of  which  the  courts  could  not  give  protec- 
tion. 

What  has  been  said  above  as  to  Moore  is, 
for  the  most  pail,  applicable  to  the  plain- 
tlCfs  case  as  against  Drennon,  and  therefore 
we  think  no  cause  of  action  arising  ex  de- 
licto Is  set  forth  against  him.  It  Is  true,  he 
actually  sold  property  subject  to  a  mortgage, 
without  disclosing  Its  existence.  To  do  this, 
however,  was  not  necessarily,  and  per  se, 
fraudulent  But,  even  If  Drennon's  silence 
amounted  to  a  fraud,  it  was  one  which  could 
have  resulted  In  no  Injury  to  the  plaintiff 
if  she  had  exercised  the  slightest  degree  of 
diligence.  In  these  days.  It  is  not  consistent 
with  the  least  degree  of  prudence  to  buy  real 
estate  without  asking  the  seller  If  it  is  un- 
incumbered, or  at  least  examining  the  rec- 
ords as  to  the  condition  of  the  title.  It  may 
be  that  Drennon  Is  both  morally  and  legally 
xe^naible  to  Mrs.  Littlejohn  for  what  she 
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loat  on  account  of  being  deprlred  of  the 

property  by  reason  of  tlie  sale  under  tbe 
mortgage  execution,  but  there  can  be  no  re- 
covery for  the  same  In  this  action,  which, 
as  we  have  seen,  was  based  alone  upon  the 
alleged  fraud  and  deceit  of  both  defendants. 
Upon  this  line,  the  facts  alleged  do  not  make 
a  cause  of  action  against  either.  Judgment 
afflrmed. 

ATKINSON,  X,  not  presiding; 


(96  Qa.  T») 

BAST  THNNBSSEE,  V.  &  G.  RT.  CO.  t. 
OBEEN. 

(Supreme  Court  of  Georgia.    Ai«il  8,  1885.) 

CAKBIUIS— IXfDBT  TO  PAS9BN0SR— OonBIBCTORT 

Nbougknos. 

The  drcamstances  attending  the  inflic- 
tion of  the  Injuries  sul^  for,  as  detailed  by  tbe 
piaintiSfi  testimony,  ebowing  that  no  negli- 
gent act  of  the  defendant's  servants  was  the 
cause  of  these  injuries,  the  rerdict  was  contrary 
to  law,  and  a  new  trial  should  have  been  grant- 
ed upon  that  ground. 
(SyUobus  by  the  Court) 

Error  from  superior  court,  Whltffeld  county; 
T.  W.  Miiner,  Judge. 

Action  by  Fannie  Green  against  the  East 
Tennessee,  VlrglnlA  &  Georgia  Railway  Com- 
pany. Judj^ment  for  plaintiff,  and  defendant 
brings  error.  Brought  forward  from  the  last 
term.    Code,  SS  4271a-4271c  Reversed. 

McGutcben  &  Shumate,  for  plaintiff  in  er- 
ror. O.  N.  Starr  and  B.  J,  &  J.  UcComy, 
for  defendant  In  error. 

ATKINSON,  J.  It  appears  from  the  evi- 
dence in  this  case  that  the  plalntiflF  was  a 
passenger  upon  one  of  the  defendant's  trains; 
that  she  had  In  her  possession,  as  part  of 
her  personal  belongings,  two  or  three  small 
bundles;  and  that  when  she  entered  the 
train,*  finding  that  the  receptacles  fastened 
to  the  side  of  the  car  above  the  seats  for 
holding  packages  and  bundles  of  passenga-s 
were  beyond  her  reaCh,  she  stood  upon  a 
seat,  and  placed  her  bundles  In  the  recepta- 
cle herself.  No  servant  of  the  company  saw 
her  do  this,  nor  did  she  ask  any  assistance  In 
so  doing.  \\'ben  she  reached  a  point  on  her 
journey  where  It  was  necessary  to  change 
cars,  she  arose,  stood  upon  the  seat,  and  at- 
tempted to  take  down  the  bundles;  and  while 
In  this  position  the  cars  snddcnly  moved, 
and  she  was  thrown  from  tbe  seat  on  which 
she  was  standing,  to  the  floor,  and  Injured. 
It  appears  that  the  tmln  safely  reached  Its 
destination,  stopped  at  the  usual  place  for 
passengers  leaving  the  cars,  remained  there 
lona  enough  for  all  of  the  passengers  to 
alight,  saving  this  plaintiff,  and  then  moved 
down  a  few  steps,  wha%  It  stopped  again. 
It  does  not  appear  that  in  the  movement  of 
the  train  there  was  any  unusual  jerk.  It 
does  not  appear  that  this  pialntSfT  called  the 
attention  cX  any  swrant  d  the  defendant  to 


the  dtnatfon  of  her  bundles,  or  requested 
any  assistance  from  them  in  h»  efforts  to 
remove  them  from  the  place  where  she  bad 
deposited  them.  Tbe  servants  of  the  com- 
pany were  outside  the  car,  assisting  the  pas- 
sengers who  were  alighting.  None  of  them 
saw  her  attempt  to  get  up  on  tbe  seat  In 
consequence  of  her  fall  she  was  Injured,  and 
brought  this  action.  We  do  not  think  tbe 
facts  make  a  case  which  autborizes  a  recov- 
ery. Railroad  companies,  In  the  transporta- 
tion of  passengers,  are  bound  to  eitraOT- 
dinary  care..  They  are  not  bound  to  take  the 
greatest  possible  degree  of  care  In  the  dis- 
charge of  duties  towards  passengers,  bnt  tbe. 
extraordinary  care  required  of  them  is  de- 
fined by  the  Code  to  be  "that  extreme  care 
and  caution  which  very  prudent  and  thougbt- 
ful  Denom  use"  in  and  about  similar  matters. 
It  is  tme,  the  presumption  of  n^llgrace 
arises  when  the  fact  of  Injury  la  shown,  but 
in  the  v^  circumstances  out  of  which  the 
presumption  arises  It  may  likewise  be  re- 
butted. This  plaintiff  was  In  a  perfectly 
safe  8ltuatl(»i.  The  company  had  provided 
her  with  a  means  of  transportation  which 
afforded  every  possible  Immunity  against  in- 
Jury,  as  long  as  she  enjoyed  It  In  the  man- 
ner usual  to  pass^igers,  and  In  the  manner 
designed  by  the  company.  The  seats  were 
made  for  the  accommodation  of  passeng^ 
sitting  upon  them.  It  was  not  designed  that 
they  should  be  employed  as  footstools.  Tbe 
company  had  the  right,  reasmiably,  to  ex- 
pect that  the  pass«iger  would  not  so  use 
these  contrivances,  designed  for  his  comfort 
and  convenience,  as  to  expose  himsdf  to 
danger;  and,  in  moving  its  cans  It  had  the 
right  to  presume  that  the  passenger  would 
not  employ  these  seats,  designed  for  bis  con- 
venience, and  as  well  for  the  security  of  the 
company,  in  such  a  way  as  to  expose  hfms^  to 
hazard  and  the  company  to  loss.  Its  agmts 
could  not  anticipate  that  at  the  time,  when 
this  passenger  was  supposed  either  to  have 
left  tbe  car,  oc  to  have  been  seated  with- 
in it,  she  would  be  standing  In  a  danger- 
ous position  upon  one  of  the  seats  In  the 
car.  We  do  not  think  that  this  Injury,  there- 
fore, can  be  attributed  to  any  act  of  negli- 
gence upon  the  part  pf  the  company.  The 
evidence  points  out  no  duty  Imposed  by  law 
Of  contract,  the  performance  of  which  was 
omitted  by  tbe  agents  of  tbe  company,  and 
it  points  out  no  act  of  negligence  committed 
by  them.  This  occurs  to  us  to  have  been  tune 
of  that  class  of  injuries  against  the  Inflic- 
tion of  which  no  reasonable  degree  of  human 
foresight  could  have  made  provIsIiKi,  and,  so' 
far  as  the  company  was  concerned,  it  may  be 
stated  as  resulting  from  pure  accident.  If* 
not  an  accident,  it  Is  saved  from  that  dassi- 
flcatlon  only  by  reason  of  the  negllgrace  of 
the  passenger  in  exposing  hers^f  unnecessa- 
rily, In  a  hazardous  position,  to  dangers 
against  which  the  exercise  of  ordinary  care 
and  prudence  upon  her  part  would  have  af- 
forded perfect  Immunity.  Let.  the  judgment 
of  tbe  court  below  be  reversed. 
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(96  Ga,  731) 

WARINO  T.  QASKILL. 
(Supreme  Coort  of  Georgis.    April  8.  1895.) 
FI.1D0B— Sale  ov  Colutbbaia— Contkbsiok  bt 

PLBDOKB— RbOOOPMBNT. 

1.  Where,  in  a  promissory  note,  the  pay- 
ment of  which  was  secured  bj  the  depwft  of 
q>ecified  collaterolb.  It  waa  atipalated  that  in 
case  of  the  noapayment  of  the  oote  at  maturity 
the  payee  might  sell  the  collaterals  after  giving 
at  least  10  days'  notice  to  the  maker  of  the 
of>te,  and  the  creditor  sold  the  collaterals  with- 
oat  girlng  sncb  noticev  the  act  of  sale  was  a 
conTerrion;  and  especially  so  when  the  seller 
also  became  the  purchaser  of  the  securities. 

2.  Where  a  suit  was  brought  for  the  recor- 
er7  of  the  balance  due  upon  the  note  after  pv- 
iag  credit  for  th*^  net  proceeds  of  the  sale  of 
the  collaterals,  it  was  the  right  of  the  defend- 
ant to  plead  in  recoopment  the  convavlon:  and, 
in  adjusting  the  account  between  the  partiea,  be 
was  entitlpd  to  credit  for  the  actnal  value  of 
the  collaterals  at  the  time  of  the  sale.  This  de- 
fense could  be  made  witbont  demanding  resti- 
tution of  the  collaterala,  or  tendolng  pt^mmt 
of  the  debt  there!?  secured. 

(Syllabus  by  the  0>art.) 

Error  from  city  court  of  CJartereTiUe;  S.  At- 
taway.  Judge. 

Action  by  C.  R.  Qaskill  to  the  use  of  tbe 
Fourth  National  Bank  of  Chattanooga,  Tenn., 
against  Oeorge  Waring.  Jud^ent  for  plain- 
tiff, and  defendant  brings  errmr.  Brought  for- 
ward from  last  term.  Ck)de,  H  4271a-4271c. 
Rev^'sed. 

The  following  is  the  official  report: 

Gaakill, .  cashier,  suing  for  the  use  of  the 
Fourth  National  Bank  of  Chattanooga,  Tenn., 
by  his  declaration  alleged:  George  H.  War- 
ing owes  him  $427  principal,  besides  interest 
and  attorney's  fees,  evidenced  by  three  prom- 
issory notes,  copies  of  which  are  attached. 
These  notes  were  executed  and  delivered  by 
him  to  plaintiff,  and  for  a  valuable  considera- 
tion. The  arst  note  is  dated  May  6,  1893,  due 
SO  days  from  date,  and  Is  for  $375;  the  sec- 
ond dated  June  8,  1893,  due  eo  days  tbere- 
aft«*.  is  for  $75;  and  the  third,  dated  June 
14,  1H93,  due  60  days  after  date,  Is  for  $200. 
Bach  note  bears  interest  from  maturity.  The 
$37.j  note  is  credited  with  $231.57,  of  date  of 
Octobw  4,  1893.  This  is  all  that  has  ever 
been  ]>aid  on  any  of  the  notes,  and  is  the 
only  crctdit  defendant  is  entitled  to.  Defend- 
ant in  Jufiil.v  indebted  to  petitioner  10  per 
cent  attorney's  fees,  because  the  considera- 
tion of  the  notes  was  and  Is  a  Tennessee  con- 
tract. The  notes  were  executed  and  delivered 
in  (Thattanooga,  Tenn.,  and  to  be  paid  there. 
Payment  was  demanded  of  defendant  after 
the  notes  became  due  at  this  place  of  pay- 
ment, and  he  failed  and  refused  to  pay  the 
same.  In  the  notes,  defendant  extracted  to 
pay  reasonable  attorney's  fees  inctured  in 
the  prosecution  and  collection  of  the  notes, 
and  under  the  laws  of  Tennessee  such  con- 
tract is  binding  and  valid.  Petitioner  prayed 
judgment  for  principal  and  interest,  and  for 
his  attorney's  fees  as  aforesaid,  which  be  al- 
leged he  had  incurred  in  the  c<^ection  of 
the  notes.  The  $375  note,  copy  of  which  was 
attadied,  cmtained  the  foUowing:  "Having 


d^slted  or  pledged  as  collateral  security  for. 
the  payment  of  this  note  certificates  Nos.  1 
and  2,  Howard  Hydraulic  Cement  Ck>.  stock, 
two  shares,  $1,000  each,  and  hereby  give  the 
holder  thereof  full  power  and  authority  to 
sell  or  collect  at  my  expense,  including  half 
fit  1  per  cent  for  selling,  and  reasonable  at- 
torney's fees  tor  service  or  advice,  all  or  any 
portions  thereof  at  said  bank  In  the  city  ot 
Cliattanooga,  at  public  or  private  sale,  at  bis 
option,  on  the  n(Hip«formance  of  the  above 
promise,  and  at  any  time  thereafter,  and 
without  advertising  the  same  or  otherwise 
giving  to  me  more  than  10  days'  notice.  In 
case  of  public  sale  the  owner  may  purchase 
without  being  liable  to  account  for  more 
than  the  net  proceeds  of  such  sale;  and  it  is 
hereby  agreed  and  understood  that  any  ex- 
cess  of  security  upon  this  note  shall  be  ap- 
plicable to  any  other  note  or  claim  against 
me  h^d  by  the  holder  of  this  note."  Upon 
It  was  the  entry  that  the  stock  held  as  col- 
lateral was  sold  October  4,  1894,  between  10 
and  11  o'clodc  a.  m.,  as  per  advertisement  at- 
tached, to  the  Fourth  National  Bank  of  Chat- 
tano(^a,  for  $240,  which  amount,  less  cost  of 
advertising  and  Interest  to  Octcber  4, 18:3,  left 
a  balance  of  $231.57  to  be  affiled  as  a  credit 
on  the  note.  The  other  two  notes  had  no 
unusual  provisions,  and  no  credits,  but  con- 
tained an  agreement  to  pay  all  attorney's 
fees  and  costs  attending  their  collection. 

Defendant,  by  his  plea,  denied  that  he  was 
indebted  to  the  bank  $427  principal,  with  in- 
terest and  attorney's  fees,  as  hereinafter  more 
fully  stated.  He  admitted  that  be  executed 
and  delivered  the  notes  to  plaintiff,  and  for 
a  valuable  consideration.  He  admitted  that 
the  dates,  amounts,  and  time  of  maturity, 
and  that  each  of  the  notes  bore  interest  from 
maturity,  were  correctly  stated  in  the  peti- 
tion. He  neither  admitted  nor  denied  the  al- 
legation as  to  the  credit  of  $231.57  on  the 
$375  note.  He  denied,  for  tbe  reasons  here- 
after mentioned,  that  he  was  liable  for  at- 
torney's fees  as  claimed.  He  further  al- 
leged; The  reason  he  does  not  owe  tbe 
amount  claimed  to  be  due  by  him  is  because, 
when  he  executed  the  $375  note,  be  then  de- 
liv^ed  to  plaintiff,  the  Fourth  National  Bank, 
as  collateral  to  secure  the  payment  of  it  and 
any  oth^  note  be  may  thereafter  have  dis- 
counted at  said  bank,  certlflcates  of  stock 
Nos.  1  and  2  of  the  Howard  Hydraulic 
Cement  Co.,  of  the  value  of  $1,000  each,  upon 
the  express  conditions  set  out  In  the  note  to 
sell,  either  at  public  or  private  sale,  said 
stock,  upon  failure  to  meet  the  note  when  It 
became  due  and  the  giving  to  him  of  more 
than  10  days'  notice  of  said  sale,  whether 
private  or  public;  that  on  Octot>er  4,  1893, 
without  giving  him  any  notice,  plaintlCT  sold, 
at  public  outcry  the  certldcates  of  stock  to  the 
highest  bidder,  for  $240,  and  became  itself 
the  purchaser;  tliat  he  had  no  notice  of  the 
intended  sale,  and  when  informed  of  tbe  sale 
refused  to  ratify,  and  claimed  that  It  was  not 
In  accordance  with  the  contract  under  wlilch 


Digitized  by  Google 


660 


SOUTHEASTERN  REPOKTBR,  Vol.  22. 


the  stock  was  placed  In  defendant's  custody 
as  ■:ollateral,  as  above  mentioned;  that  the 
«ale  was  an  Illegal  one,  and  was  a  conversion 
of  the  stock  by  plaintiff,  contrary  to  said 
contract  and  to  law,  and  by  such  conversion 
he  has  been  damaged  ¥2,000,  the  valne  of 
said  stock,  for  had  he  been  given  the  notice, 
of  more  than  10  days,  as  the  contract  was 
he  should  have,  he  could  and  would  have, 
either  by  himself  or  friends,  prevented  the 
stock  being  knocked  down  to  the  highest 
bidder  for  $240,  as  the  same  was  worth,  at 
face  value,  $2,000;  that  by  this  illegal  con- 
version of  his  stock  he  has  been  damaged 
$2,000,— its  value,— which  he  pleads  by  way 
of  recoupment  against  plaintUTs  demands, 
and  prays  Judgment  against  said  bank  for  the 
full  amount  of  the  value  of  the  stock,  lees  the 
amount  due  by  him  on  the  notes,  but  not  at- 
torney's fees,  as  the  notes,  under  the  facts 
above  stated,  should  not  have  been  sued,  as 
plalntifT,  by  the  illegal  sale  mentioned,  had 
damaged  him  more  than  the  amount  due  on 
the  notes. 

To  this  plea  plaintiff  demurred,  because 
said  plea  nowhere  alleges  that  said  defendant 
ever  demanded  of  said  plaintiff  said  certifi- 
cates of  stock  set  out  in  said  plea,  upon  the 
tendra-  of  said  plaintiff  their  principal  and 
interest,  before  offering  to  recoup  their  dama- 
ges for  said  alleged  conversion,  plaintiff  in- 
sisting that  said  tender  and  demand  of  said 
stock  is  a  condition  precedent  to  said  defend- 
ant's setting  up  a  conversion  in  said  case; 
and  also  on  the  ground  that  there  was-  no 
cause  of  action  set  out  In  the  plea  which 
would  authorize  Judgment  in  favcw  of  de- 
fendant. The  demurrer  was  sustained,  and 
there  th^  being  no  plea  filed  under  oath, 
and  no  Jury  demanded.  Judgment  was  ren- 
dered by  the  court  tor  $422.80  principal,  with 
interest  and  attorney's  fees.  To  the  Judg- 
jneat  sostalnlng  the  dnnurrer  defendant  ex- 
cepted. 

W.  L  Heyward,  tot  plaintiff  In  error.  T. 
O.  MitaffiT,  for  defendant  in  error. 

LUMPKIN,  J.  The  material  facts  are  stat- 
ed by  the  reporter.  Zt  was  nror  to  strike 
the  defendant's  plea.  The  sale  of  the  stock 
pledged  as  collateral  security  for  the  pay- 
ment of  one  of  the  notes  In  suit,  without  giv- 
ing the  10  days'  notice  to  the  defendant,  as 
required  by  the  contract,  was  illegal.  Under 
such  circumstances,  the  sale  was  neither 
moi-e  nor  less  than  a  conversion  of  the  prop- 
erty by  the  plaintiff,  the  more  especially 
when  be  himself  became  the  purchaser  at  his 
own  sale.  This  being  so,  we  think  It  clear 
that  it  was  the  right  of  the  defendant,  in  his 
defense  to  the  action  brought  against  him 
upon  this  and  the  other'  notes,  to  plead  in 
recoupment  the  damages  occasioned  him  by 
this  conversion.  In  adjusting  the  account  be- 
tween the  parties,  he  was  entitled  to  credit 
for  the  actual  value  of  his  stock  at  the  time 
it  was  sold,  and  If  such  value  exceeded  the 
entire  amount  of  his  indebtedness  to  the 


plaintiff,  he  could  recov^  the  balance  shown 
to  be  in  his  favor.  Nor  was  tt  essentJal  to 
the  making  of  this  defense  that  the  defend- 
ant would  have  previously  demanded  a  resti- 
tution to  him  of  the  stock  In  question,  or 
that  he  should  have  tendered  payment  of  the 
debt  thereby  secured.  The  questions  In- 
volved in  the  presoit  case  were  practically 
settled  by  the  ded^on  of  this  court  in  Tan 
Arsdale  r.  Joiner,  44  Ga.  173.  Judgment  re> 
versed. 

(W  Oa.  TW 

BAST  TENNESSEE,  V.  &  G.  BY.  CO.  T. 
MILLER. 

(Suprane  Conrt  of  'Georgia.   April  8,  1885.) 

Cabbixbs— Ikjubt  to  PABsaneaB — Prbsomftiov 
cm  Nbougbsicb— Dbsbbb  of  Cabs^ 

1.  As  railroad  companies  are  bound  to  ex- 
erdse  extraordinary  care  and  diligence  for  the 
safety  of  passengerB,  the  presuni^itHi  of  negli- 
gence which  the  law  raises  in  favOT  of  a  pas> 
sengH  in  case  of  injury  will  not  be  rebutted  by 
the  company's  showing  the  ex^<iae  of  only  or- 
dlnaiT  care  and  diligence. 

2.  The  "extraordinary"  diligence  due  by 
railroad  compa&ie^  to  pastengMS  Is  'that  ex- 
treme  cere  and  caution  which  veir  prudent  and 
thoughtfnl  persons"  exerdso  mAer  like  cir- 
cumstances; and  it  was  error  to  cbaige,  without 
qualification,  that  such  companies  "are  required 
by  law  to  observe  the  utmost  care  and  diligence" 
for  the  safe  carriage  of  passengers,  and  for  th«r 
delivery  at  destination.  Even  if  the  word  "ot- 
moBt"  ia  synonymoas  with  the  word  "extreme^" 
the  omission  from  this  charge  of  any  reference 
to  the  standard  of  diligence  observed  by  "very 
pnideut  and  thoughtful  persons"  rendered  it  too 
strong  a  statement  of  the  law  against  the  com- 
pany. 

(Syllabus  by  the  Conrt) 

Error  from  snperlw  court,  Flc^d  county;  W. 
M.  Henry,  Judge. 

Action  by  C.  H.  Miller  against  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Brought  forward  Crom  the  last 
term.   Code,  H  4271ar-4271c.  Bevmed. 

McCntcheon  &  Shumate  and  HobUhbod  & 
Harris,  for  plaintiff  In  error.  Fouchfi  & 
FoQcfae,  H.  M.  Wright,  and  M.  R.  Wright,  for 
defendant  In  error. 

LUMPKIN,  J.  1.  Under  section  2067  of  the 
Code,  carriers  of  passengers  are  required  to 
exercise  extmordlnaiy  care  and  dilig«>ce  to 
protect  the  lives  and  perBtms  of  th^r  passes 
gers,  and  are  not  liable  for  personal  Injuries 
after  having  used  such  dlllgeuce.  Under  this 
section  there  certainly  can  be  no  doubt  that. 
If  a  railroad  ccunpany  fails  to  exercise  this 
degree  of  diligence  tor  the  safety  of  its  pas- 
sengers, it  will  be  liable  for  injurlee  occasion- 
ed, because  of  such  failure,  to  a  passenger 
who  himself  exercised  the  proper  care  for  his 
own  protection.  Section  3033  of  the  Code 
makee  a  railroad  company  liable  for  any  dam* 
age  done  to  persons,  stock,  or  other  property, 
by  the  running  of  its  locomotives,  cars,  or 
other  machinery,  unless  the  company  shall 
make  It  appear  that  its  agents  have  exercised 
all  ordinary  and  reasonable  care  and  dill- 
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geuee,  and  furtba:  prorldes  that  the  pre- 
anmptloQ  In  all  caseB  shall  be  against  the 
(.■ouipany.  In  the  present  case  the  coort,  aft- 
er instructing  the  Jury  that  tliis  presumption 
was  raised  by  law  against  the  company,  char- 
ged, tn  substance,  that  it  might  defend  by 
showing  it  had  exercised  all  ordinary  and 
reasonable  care  to  prevent  the  injury,  and 
added,  "I  charge  yon  that  that  means,  in  case 
of  a  passenger,  extraordinary  care,"  etc.  Itwaa 
insisted  that  this  was  error,  because,  even  in 
case  of  injury  to  a  passenger,  the  company 
i.-oald  rebut  the  legal  presumption  of  negli- 
gence by  showing  only  that  it  ex^trised  or- 
dinary care  and  diligence.  We  do  not  think 
thiB  contentjon  is  well  founded.  It  has  been 
frequently  held  by  this  court  that  a  passen- 
ger injured  by  a  railroad  company  was  enti- 
tled to  the  benefit  of  tha  presumption  of  neg- 
ligence raised  by  this  section;  and.,  after  con- 
siderable d^braatlon,  we  have  reached  the 
amduslon  that,  in  arriving  at  what  the  com. 
pany  should  do  in  each  cases  to  rebut  this 
[vesumptiwi,  this  section  should  be  read  and 
construed  In  pari  materia  with  the  section 
first  above  dted.  It  will  be  observed  that  it 
is  incumbent  upon  the  company  to  make  it 
appear,  not  only  that  Its  agents  have  exer- 
cised all  ordinary  care  and  diligence,  but  also 
all  reasonaUe  care  and  dtllgaice.  The  ques- 
tion therefore  arises,  what  is  "reasonable" 
care  with  reference  to  the  safety  of  passen- 
gers? The  obvious  answer  is,  "extraordina- 
ry" care;  for  this  is  the  plain  and  unequivocal 
meaning  of  section  2067  of  the  Code,  which 
ai^lies  to  all  carriers  of  paseengere,  and  uses 
the  emphatic  language  that  they  are  bound 
to  extraordinary  diligence  to  protect  the  lives 
and  persons  of  passengers.  When,  thnefore, 
a  passenger  Is  injured,  and  the  legal  presmnp- 
tion  arises  in  bis  favor,  tlie  company  fails  en- 
tirely to  rebut  that  presumption  unless  it 
shows  that  it  used  extraordinary  diligence,— 
this,  and  nothing  short  of  it,  being.  In  such  a 
case,  the  "reasonalde"  dlUg^ce  required  by 
bw. 

2.  In  enumerallng  the  several  d^rees  of 
care  to  be  expected  of  bailees,  according  to 
the  nature  of  the  particular  bailment,  the 
Code.  In  section  2062,  defines  "extraordinary 
diligence"  to  be  "that  extreme  care  and  cau- 
tion which  very  prudent  and  thoughtful  per- 
sons use  In  securing  and  preserving  their 
own  property."  Applying  this  definition  to 
the  terms  "extraordinary  diligence,"  as  used 
In  section  2067  of  the  Code,  the  diligence  to 
be  expected  of  railroad  companies  In  caring 
tor  their  passengers  would  be  "that  extreme 
care  and  cautlm  which  very  prudent  and 
thoughtful  persons"  .would  observe  In  dis- 
charging that  duty,  if  devolving  upon  them. 
The  court  charged  that  railroad  companies 
were  required  by  law  "to  observe  the  utmost 
care  and  diligence"  for  the  safe  carriage  and 
ddlvei7  of  tlieir  passengers.  Exception  was 
taken  to  the  unqualified  use  of  the  word  "ut- 
most" In  this  connection,  and  we  think  the 
oxceptlMi  well  taken.   To  the  mind  of  the 


writer,  the  term  Just  quoted  conveys  a  strong- 
er and  more  Significant  meaning  than  the 
word  "extreme."  This  view,  however,  may 
not  be  eonnd;  for  there  Is  much  reason  for 
holding  that,  according  to  the  recognized  au- 
thorities, these  two  words  are  synonymous. 
The  mere  substitution,  therefore,  of  the  word 
"utmost"  for  the  word  "extreme"  would  not 
perhaps,  render  the  charge  erroneous.  Its 
real  vice  consists  In  laying  down  the  doctrine 
that  a  railroad  company  Is  bound  to  use  the 
highest  possible  degree  of  diligence  in  car- 
ing for  the  safety  of  Its  passengers;  this  be- 
ing the  real  meaning  of  the  words  "utmost 
diligence"  when  used  alone,  and  without  qual- 
ification, whereas,  the  legal  measure  of  extra- 
ordinary diligence  recognized  by  our  Code  is, 
as  above  shown,  only  that  extreme  care  and 
canti(Hi  which  very  prudent  and  thoughtful 
persons  exercise  under  like  circumstances.  In 
giving  to  the  Jury  the  standard  of  diligence 
by  which  the  company  was  to  be  twund,  the 
court  should  Iiave  used  the  language  prescrlb- ' 
ed  by  law  for  this  purpose,  and.  In  falling  to 
do  BO,  n^e  too  strong  a  statement  of  the  law 
against  the  company.  The  Jury  were  author, 
ized  to  infer  that  the  company  must,  to  pro- 
tect itself,  have  shown  that  It  exercised  that 
degree  of  care  which  would  have  been  ot>. 
served  by  the  most  prudent  and  thoughtful 
persons  In  the  wtvld,  whereas,  It  was  enough 
for  the  company  to  show  that  It  did  all  that, 
under  the  circumstances,  would  have  been 
done  by  very  prudent  and  thoughtful  persons. 
This  distinction  Is  not  hypercritical,  for  a  lit- 
tle reflection  will  suffice  to  show  that  there  Is 
a  substantial  difference  between  the  highest 
possible  degree  of  human  foresight  and  care 
and  that  degree  of  diligence  which  is  actually 
observed  by  even  very  prudent  and  thought- 
ful persons,  especially  under  the  stress  of 
sudden  emergency.  It  was  In  overloolUng 
this  difference  that  the  error  in  the  charge 
c<MnpIained  of  consisted.  As,  at  best,  it  Is 
extremely  doubtful  whether  the  plaintiff  Is 
entitled  to  recover  at  all  In  this  case,  we  do 
iu>t  hesitate  to  order  a  new  trial  because  of 
this  error,  which  must  have  operated  rery 
prejudicially  against  the  defoidant.  Jndff* 
ment  reversed. 

ATKINSON,  J.,  not  presiding. 


(96  Ga.  ») 

M.  A  THEDFORD  MEDICINE  CO.  v. 
CURRY. 

(Sniweme  Court  of  Georgia.    Aixil  8,  iSS6.) 

IVTBIXOKMEirr  OF  TRAI>e-MABK— ACTlOSf  FOK 

Damaqbb. 

The  dedaration,  as  amended,  alleging,  in 
Bobstance,  that  the  i^aintiSa  were  profitably  en- 
gaged in  the  manufactare  and  sale  of  a  certain 
valnable  medicine:  that  the  defeodaat  fraudu- 
lently, deceitfully,  and  with  intent  to  injure  the 
plaintiffs'  btiBiness,  did  mauufacture,  under  a 
similar  name,  a  spurious  and  inferior  medicine, 
in  imitation  of  that  made  by  the  plaintiffa,  and, 
by  simulating  the  wrappers  used  tiy  the  i^aln- 
tUEs  in  putting  up  thur  medicine,  did  decdve 
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the  pnUfc,  and  thus  sell  lai^e  quantitlcB  of  tlie 
spanous  medicine  as  the  genuine,  all  of  which 
was  to  the  plaintlflEs'  injury  and  .  damage,— a 
cause  of  action  was  set  forth,  and  the  demurrer 
to  the  petition  should  not  hare  been  sustained. 
(Syllabus  by  the  CourT.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  the  M.  A.  Thedford  Medicine  (}om- 
pany  Qgainat  D.  W.  Cuny.  A  demurrer  to 
tiie  declaration  was  sustained,  and  plaintiff 
brings  error.  Brought  forward  trcan  the  last 
term.    Code.  S§  4271a-4271c.  Reversed. 

The  following  Is  the  official  report: 

To  the  petition  of  the  M.  A.  Thedford  Medl- 
j:lne  Company  against  Curry,  and  to  the  dec- 
laration as  amended,  the  defendant  demurred. 
The  demurrer  was  sustained,  and  to  this  rul- 
ing plaintiff  excepted. 

The  petition  alleged,  In  numbered  para- 
graphs, after  being  amended,  as  ftrilows:  "(2) 
Petitioners  hare  ,  been  In  business  in  Rome, 
Oa.,  since  November,  1890,  in  manufacturing 
and  seUlug  medicines  now  called  'M.  A.  Thed- 
ford's  Black  Draught,'  which  they  prepared 
nnd  sold  for  profit  long  before  January  1,  l«tH. 
(8)  Gun-y,  a  wholesale  and  retail  druggist  of 
Rome,  Intending  to  injure  petitioners  in  the 
sale  of  their  said  medicine,  and  to  deprive 
them  of  their  profits  from  the  sale  thereof, 
lias  been  and  is  selling  said  medicine  since 
January  l,  ltjQ4,  ur  to  the  filing  of  tlils  writ, 
as  being  of  petitioners'  manufacture,— said 
medicine  being  deceitfully  and  fraudulently 
prepared  and  made  In  imitation  of  that  of  pe- 
titioners' manufacture,  which  was  not  so,  but 
was  in  fraud  of  petitioners*  rigbbi,  -and  is  do- 
ing this  both  In  Rrnne  and  the  country  adja- 
cent The  medicines  bo  sold  by  him  liaTe  print- 
ed and  inscribed  on  the  wrapper  thereof  cer- 
tain words,  names,  etc.,  which  bear  so  close 
a  resemblance  to  the  name,  words,  etc.,  on 
the  wrappers  of  petitioners'  medicine  that  this 
Is  calculated  to  and  does  deceive- the  public 
generally  as  to  the  character  of  such  medi- 
cine, using  the  words  Thedford'  and  'Black 
Draught'  on  said  wrappers,  which  he  bad  and 
has  no  right  to  do.  (4)  Curry  is  and  has  been 
selling  said  medicine  without  petitioners'  con- 
sent or  authority,  against  th^r  protest,  and 
to  their  damage  |:2.000.  Fur  a  long  time  be- 
fore January  1,  1894,  and  at  the  time  of  the 
committing  ot  the  grievances  charged  in  this 
declaration,  petitioners  prepared  and  sold  for 
profit  large  quantities  of  a  medicine  called  *M. 
A.  Thedfoid's  Black  Draught,'  which  they 
then  and  since  used,  and  were  accustomed  to 
sell,  having  printed  on  the  wrappers  thereon 
the  words  'M.  A.  Thedford's  Black  Drai^ht.* 
Petitioners  have  acquired  fame  and  reputa- 
tion with  the  public  on  accoimt  of  said  medi- 
cine so  by  them  prepared  and  B<dd,  and  great 
profit  and  gain;  yet  defendant,  well  knowing 
the  premises,  but  willfully,  subtly,  and  un- 
justly intending  to  Injure  petitioners  in  the 
»le  of  their  said  medicine,  and  to  deprive 
them  of  the  gain  and  prx^t  which  they  would 
otherwise  have  acquired  by  preparing  and 
selUug  It,  on  January  1,  USH,  and  at  other 


times  between  then  and  the  beginning  of 
this  suit,  did  wrtHigfally,  knowingly,  fraudu- 
XenUy,  etc.,  against  the  will  and  without  the 
consent  of  petitioners,  sell  some  2,000  pack- 
ages of  certain  articles,  represented  snd  term- 
ed him  to  be  medicine,  In  Imitation  of  the 
said  medicine.  Inclosed  In  wrappers  with 
words  printed  on  than  similar  to  those  so 
prepared  and  sold  by  petitioners;  and  said 
Gurry  did  sell  said  packages  of  medldne,  00 
prepared  and  sold  Iry  him,  in  packages  having 
printed  on  the  wrapper  in  which  they  were 
indexed,  among  other  words,  the  words  'M. 
A.  Thedford  &  Co.>s  Black  Draught,'  in  nrder 
to  denote  that  the  medicine  was  the  genuine 
medldne  prepared  and  acrid  by  petitioners. 
And  he,  on  the  several  days  mentioned,  did 
knowingly,  decellJully,  etc.,  sell  for  bis  own 
gain  said  last-menUoned  packages  of  the 
said  articles,  represented  and  termed  by  him 
to  be  as  of  medicine  by  the  name  and  de- 
scription of  *M.  A.  Thedford's  Black  Draught,' 
which  bad  been  prepared  and  sold  by  peti- 
tioners, whereos.  In  fact,  petltitmers  bod 
never  been  the  preparers  or  sellers  thereof, 
or  any  part  thereof.  By  reason  of  which 
petitioners  were  fraudulently,  eta,  hindered 
and  prevMited  by  defendant  from  selling  and 
dlspoHlng  of  divers  large  quantities  of  medi- 
cine, to  wit,  some  2,000  pa<iage8  of  the  said 
medicine^  whldi  they  wouid  otherwise  have 
sold  and  disposed  of.  And  they  were  also 
deprived  of  divers  large  gains  and  prx^ts 
which  would  otherwise  have  accrued  to  them 
from  the  sale  of  their  own  medicine,  called 
and  marked  'M.  A.  Thedford's  Black  Draught,* 
and  were  otherwise  greatly  injured  In  the  seil- 
hig  and  vending  of  their  said  medicine.  (5) 
By  reason  of  these  said  sales  by  defendant, 
they  have  been  defrauded  of  large  profits 
which  they  would  have  otherwise  realized,  (tt) 
TheU  credit  has  been  greatly  injured  by  these 
sales  by  defendant,  who  'has  realized  large 
profits  from  the  sale  of  said  medldne  tmder 
the  ch'cumstanccs  bef(Mre  related.  (7)  They 
were  greatly  injured  and  damaged  also  In 
their  reputation,  by  reason  of  this  medldne. 
etc.,  s<rid  by  defendant  without  right  and  con- 
trary to  law;  the  said  medicines  thus  sold  by 
def^dant  being  inferior  In  quality  to  the  gen- 
uine medicine  manufactured  and  sold  and  put 
upon  the  market  by  petltionera^  (8)  And  de- 
fendant has,  his  action  as  aforesaid,  dam- 
aged petitioners  by  circulating  injurious  let- 
ters and  reports  among  their  customers.  In 
that  defendant  sent  a  letter  to  Pope  &  Co.. 
of  Payetteville,  Alabama,  who  were  custom- 
ers of  petitioners,  and  who  received  said  let- 
ter from  defendant,  dated  February  8,  1894. 
In  which  were  tue  following  words:  'We  have 
no  interest  in  ^ther  company,  but,  from  the 
best  Information  we  can  get,  Thedfwd  sold 
out  years  ago,  and  has  no  moral  or  legal  right 
in  the  premises,'— which  was  ddeterlous  to  pe- 
titions' business  standing  and  character,  to 
the  extent  of  over  $500.  (S)  All  of  which 
above  acts  and  doings  of  defendant  have  been 
done  with  the  intention  fraudulently,  deoelt- 
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fnllr,  etc,  of  Injuring  and  debaodlng  petl- 
tloneiB^  and  defendant  knowingly,  tmndnr 
l«itl7,  etc..  defraoded  tbem  by  maklo^  said 
sales  and  dellToing  said  medicines  as  afiwe- 
said,  and  thereby  not  only  deprived  them  of 
the  advantage  which  th^  wonld  have  doived 
from  the  sfUes  of  thtir  own  medldbie  mami- 
factnred  by  than,  bnt  by  reason  of  his  frand- 
ulent  and  dec^ltfol  ccmdoct,  whldi  he  vritlfolly 
and  knowingly  petpetrated.  (Iffi  Th^  have 
also  1>e«L  damaged  9^000  by  the  loss  of  ptof- 
its  which  they  would  have  realized  1^  the 
sale  themsdvea  of  said  medicines  of  their 
own  maimfactnre,  a  Bpnrioiis  and  connterf^ 
kind  of  which  was  sold  by  defendant,  pnr- 
porting  to  be  of  petitioners*  manufactory  1^ 
the  means  already  related.  wbiCh  were  calcu- 
lated tOt  and  did,  deceive  the  public.  (11)  By 
means  of  all  which  petitioners  have  been  In- 
jured and  damaged  f2,000."  The  prayer  was 
for  process  to  def«idant  to  answw  an  action 
on  the  case  fOr  damages 

The  demoRor  was:  *^e  peUtim,  as  a 
whole,  sets  forth  no  cause  of  action.  (2) 
The  petition  In  none  of  Its  paragraphs  sets 
forth  a  eanse  of  action  against  defendai^t 
ise^  Paragraph  No.  2  of  tl^e  petition,  and  also 
the  entire  petition,  are.  Insnfflctot^  because 
it  Is  not  shown  when  the  medldne  ot  plain- 
tiff was  first  called  *M.  A.  Tfaedford's  Black 
Draught,'  and  it  Is  not  shown  that  it  was  so 
called  before  the  medicine  alleged  to  have 
been  sold  by  defendant  was  so  called,  and 
It  Is  not  shown  that  plaintiff  has  any  exclu- 
slTe  right  to  Aannfftctnre  or  s^  the  medl- 
dne mentl<med  In  said  paragraph  No.  2. 
(4)  In  paragraph  Na  8  of  the  petition  no 
facts  are  stated  showing  why  defendant  has 
no  right  to  use  the  word  TThedford'  or  'Black 
Draught,'  nor  why  plaintiff  has  that  exclu- 
sive right,  nor  is  it  shomi  that  plaintiff  had 
acquired  or  had  an  exclusive  or  prior  right 
to  the  use  of  its  wrapper,  or  any  part  there- 
of; or  tliat  Its  wrapper,  Bzhibtt  A«  was  made 
or  used  prior  to  the  using  or  making  of  the 
wrapper  marked  'Bxhlblt  B.'  Gt)  In  para- 
graph Na  4  It  Is  not  slKiwu  why  petitioners* 
consent  or  anthority  was  necessary.  ^)  In 
paragraph  Na  6  it  is  not  shown  how  plain- 
tiffs have  been  defrauded  of  prc^ts,  nor  bow 
said  profits  could  have  beoi  realised.  (7)  In 
paragraph  No.  7  no  facts  are  stated  showing 
that  defendant  has  sold  medicine  without 
right,  or  contrary  to  law.  (8)  In  paragraph 
8  It  18  not  shown  what  the  reports  were,  nor 
were  the  omtents  of  the  tetters  stated,  nor 
does  it  a^tear  to  whom,  or  when,  said  let- 
ters were  addressed." 

G.  Bowell,  for  plaintiff  in  error.  Foochg 
&  Fouch6  and  John  1^  BopUns  &  Sons,  for 
fletoidant  in  error. 

LtTBfPKlN,  J.  The  reporter's  statement 
sets  forth  In  brief  the  substance  of  tbo  plain- 
tiffs* declaration,  as  amended,  v»A  of  the 
demurrer  filed  to  the  same,  'n'hlle  the  dec- 
laration Is,   p«4iap8,  unnecessarily  vola- 


minoos,  and  oon^ns  nnmerons  aUesattons 
which  wonld  not,  ot  themselves,  show  any 
right  of  recovwy,  we  think  that,  as  a  whole, 
it  fortli  a  cause  of  action,  and  tbAt  it 
was  error  to  sustain  the  demurrer.  The 
moei  materia]  allegations  of  the  declaration 
are  summarized  in  the  headnote.  It  would 
seem  that  if  the  plaintiffs  wne  engaged  in 
a  profitable  business,  which  consisted  of  the 
Hianutactnre  and  sale  of  a  really  valuable 
medicine,  and  the  defendant  fraudulently, 
deceitfully,  and  with  the  taitent  to  injure 
that  business,  mannfactnred  under  a  similar 
name  a  spurious  and  Inferior  medldne  In 
Imitation  of  that  made  by  the  plaintiffs,  and 
for  the  purpose  .of  carrying  out  the  fraudu- 
lent intoit  already  mentioned,  and  unjustly 
making  mon^  upon  the  reputation  which 
the  plaintiffs  had  established  for  their  medi- 
cine^ simulated  thdr  wrapper^  and  thns  de- 
ceived the  public  Into  buying  large  qnantl- 
Ues  of  the  spurious  medicine  as  the  genuine^ 
and  in  consequaace  reducing  the  plaintiffs' 
sales  and  causing  them  injury  and  damage, 
a  wrtmg  was  committed  for  which  the  law 
should  aff<»d  a  remedy  in  damages.  What 
the  proof  may  disclose  at  the  trial  we  can- 
not, of  course,  anticipate;  but  If  the  de- 
fendant did  all  that  the  plaintiffs  charge, 
for  the  purpose  and  with  the  result  alleged, 
the  case  Is  one  which  should  be  passed  on 
by  a  Jury.  The  principle  upon  which  we 
think  the  case  should  have  been  retained 
for  a  bearing  is  intimated  by  Ohlef  Justice 
Lochrane  at  the  concluslmi  of  his  opinion  In 
the  case  of  Ellis  v.  KelUn.  42  Oa.  95.  After 
stating  that  the  court  did  not  think  there 
was  eqully  in  the  bill  filed  in  that  case,  on 
the  mere  question  of  similarity  In  the  trade- 
maiks,  he  added,  "But  as  the  demurrer  ad- 
mits that  what  was  done  was  done  inten- 
tionally, to  take  advantage  of  the  reputation 
of  hia  Simmons'  Uver  Bfedidne»  we  cannot 
hold  the  Judge  below  erred  In  retaining  the 
bill  for  a  hearing  to  let  the  whole  matter 
be  determined  upon  its  merits."  It  was 
strongly  insisted  In  the  present  case,  how- 
ever, that  nnier  the  allegations  of  the  plaln- 
tlSFs*  declaration,  and  in  view  of  the  exhib- 
its thereto  attached,  purporting  to  be  the 
two  wrappers  in  question,  the  defendant  did 
not  really  simulate  the  plaintiffs'  wrappers, 
and  that  th«re  was  no  such  slmllari^  be- 
tween them  as  would  deceive  persons  of  or^ 
dlnary  observation.  Whether  there  was  or 
was  not  a  fraudnlmt  simulation  of  the  plain- 
tiffs' wrappers  was,  as  remarked  by  Chief 
Justice  Bleckley  in  Easter  v.  Blood  Balm 
Co.,  77  Ga.  216,  8  S.  B.  284,  at  bottom,  a 
question  of  fact,  rather  than  of  law.  At 
any  nte,  the  declaration  distinctly  alleged 
there  was  such  a  simulation,  that  Its  Intrat 
was  fraudulent,  and  that  its  results  were, 
as  matter  of  fad;  highly  Injurious  to  the 
plaintUb'  business.  On  the  wb<de.  we  tfatidc 
that  the  qneBti<ni  whether  or  not  the  label 
or  device  used  by  the  plaintiffs  had  become 
such  a  badge  of  origin  and  ownership  as  to 
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be  the  snbject  ojF  protection  against  a  cc^or- 
able  Imitation  likdy  to  deceive  the  public 
and  Injure  the  proprietors  in  their  trade  was 
one  for  determination  by  a  jury,  and  not  for 
hnal  solution  by  the  presiding  Judge.  Judg- 
ment reversed. 

ATKINSON,  J.,  not  presiding. 


016  Oi.  1261 

GLOVBH  T.  OBEEN  et  al. 
(Sniveme  Court  of  Geor^    April  15, 1685.) 
Altbratioit  or  Notb— Rights  or  Maker— Resgib- 

BION  or  COKTRACT— RbTBNTIOK  OP  BBrTBriTS. 

1.  While  the  intentional  alteration  of  a 
promiBBCHT  note  In  a  material  [tart,  if  made  by  a 
person  claiming  a  benefit  under  it,  or  by  his  agent 
with  hlB  consent,  with  tfae  intent  to  defrand  the 
maker,  will  give  the  latter,  at  tiia  option,  the' 
right  to  treat  tfae  note  as  void,  in  order  to  avail 
himaelf  of  tbia  right  he  most  dect  to  reBcind  the 
whole  contract  of  whidi  the  note  forms  a  part 
He  cannot  force  for  his  benefit  a  portion  of 
that  contract  and  repudiate  another  p(»tion  of 
tlie  same. 

2.  Even  If  B  promissory  note'  given  for  the 
purchase  of  land  was  afterwards  fraudulently 
altered  by  the  Insertion  therein  of  a  promise  to 
pay  attorney's  fees,  and  the  maker  woold  con- 
sequently have  been  entitled  to  resdnd  the  con- 
tract of  purchase,  yet,  where  interest  upon  the 
note,  as  originally  executed,  was  past  due  and 
unpaid,  and  suit  was  therefore  brought  for  the' 
recovery  of  the  land,  the  defendant  could  not, 
without  paying  anything,  absolutely  defeat  the 
plaintifiTa  action  on  the  ground  that  the  note 
was  void.  In  order  to  keep  the  land,  the  pur- 
chaser would  be  oUiged  to  comply  with  the 
terms  of  his  contract  of  pnrcbaBe,  as  expressed 
In  the  note,  with  the  fraudulent  alteration  elim- 
inated therefrom. 

3.  The  verdict  in  this  case  was  an  absolute 
non  sequitor  from  the  pleadings  and  evidence, 
under  any  view  of  the  law  applicable,  and  a 
new  trial  must  be  granted. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jones  county; 
W.  F.  Jenkins,  Judge. 

Acti(Hi8  by  William  O.  Glover  against  Lucy 
J.  Qre«i.  and  by  the  same  plaintiff  against 
iMcy  3.  Green  and  husband.  The  actions 
were  consolidated.  The  decree  was  rendered 
for  defendants,  and  plaintiff  brings  error. 
Brought  fm^vard  from  the  last  t«m.  Gode, 
8S  4271a-4271c.  Reversed. 

R.  V.  Hardeman  and  Hardeman,  Davis  & 
Turner,  for  i^lntlff  In  error.  W.  Dessau,  R. 
L.  Bemer,  and  B.  JotanBon,  for  defendants 
In  error. 

LUMPKIN.  J.  In  1888  P.  P.  Green  was 
indebted  to  N.  S.  Glover  upon  promissory 
notes  given  for  borrowed  money,  and  secured 
by  a  mortgage  upon  a  tract  of  land  upon 
which  Green  and  his  wife  resided.  In  No- 
vember, 1888,  Green  having  failed  to  pay  any 
part  of  the  principal  or  Interest  dne  on  the 
notes,  and  being  imable  to  do  so,  he  and 
Glover  had  an  accounting  and  settlement  be- 
tween themselves.by  which  It  was  ascertained 
and  agreed  thatGre«i  owed  Glover  something 
over  ¥1,800;  and,  in  consideration  of  tbatsum. 
Green  tb«i  sold  outright  to  Glover  the  land 


covered  by  the  mortgage,  executed  and  de- 
livered to  him  a  warranty  deed  to  the  prem- 
ises, and  took  up  and  canceled  the  notes  and 
mortgage  above  menticmed.  The  price  thus 
paid  for  the  land  was  Its  full  value.  Imme- 
diately after  this  transaction,  Gre«i  proposed 
to  buy  the  land  for  his  -wife  at  the  same 
price,  and  Glover  sold  it  to  her;  taking  her 
note,  payable  In  10  years,  but  stipulating 
that  Interest  at  8  per  cent  should  be  paid 
annually  as  rent,  and  at  the  same  time  de- 
livering to  her  a  bond  conditioned  to  make 
her  titles  to  the  land  tipdn  her  complying 
with  hee  contract  as  expressed  In  the  note. 
In  this  note  was  an  lat^lineatlon  of  an  agree- 
ment to  pay  10  per  cent  attturney's  fees  for 
collecting  the  same.  N,  S.  Glover  died  tn 
1889.  Mrs.  Green  made  default  in  paying 
the  Interest,  and  W.  O.  Glover,  as  administra- 
tor of  N.  S.  Glover,  broi^ht  an  action  against 
her  tor  the  recovery  of  the  same,  to  which 
action  Mrs.  Green,  in  addition  to  the  general 
issue,  pleaded  non  est  factum,  and  also  that 
the  note  in  question  was  given  by  her  in  eet- 
tl^ent  ot  a  debt  dne  by  her  husband,  and 
was  therefore  void.  There  was  no  issue  as 
to  the  fact  that  Mrs.  Gre«i  really  rigned  the 
note,  and  the  plea  of  non  est  factum  r^ted 
entirely  to  the  Interlineation  above  mentitn- 
ed;  Mrs.  Green  claiming  that  the  same  was 
made  after  the  ececution  of  the  note,  by  N. 
S.  Glover,  or  his  agent,  without  -er  knowl- 
edge or  consent  Att&  filing  of  these  pleas 
the  case  was  continued,  and  subsequently 
Glover's  administrator  filed  an  equitable  pe- 
tition against  Green  and  his  wife,  praying  for 
a  recovery  of  the  land  itself,  or  that  it  be 
sold,  and  the  proceeds  applied  to  the  debt  dne 
his  Intestate.  Mrs.  Green  then  changed  front 
and  took  the  position  that  she  had  purchased 
the  land  on  her  own  account,  and  repudiated 
the  plea  to  the  contrary  filed  In  the  former 
case.  These  two  cases  were  consolidated  and 
tried  together.  Without  going  further  into 
detail,  It  would  seem  from  the  record  that  at 
the  trial  Mrs.  Green's  contentions  wov: 
First,  that  the  note  she  had  given  for  the  pur- 
chase of  the  land,  having  been  fraudulently 
altered,  was  not  binding  upon  her,  and  .there- 
fore there  could  be  no  recovery  in  money 
by  the  plaintiff;  and,  second,  that  the  plain- 
tiff could  not  recover  the  land  itself.  l)ecause 
the  note,  the  evidence  of  her  indebtedness  for 
Its  purchase,  having  been  rendered  Toid,  the 
plaintiff  had  no  standing  whatever  In  court 
In  other  words,  that  she  could  keep  the  land 
without  paying  for  It,  simply  because  the 
note  given  for  its  purchase  liad  been  fraudti- 
lentiy  altered  by  the  deceased,  N.  S.  Glover, 
or  his  agent  The  jury  returned  the  follow- 
ing verdict:  "We,  the  jury,  find  for  the  de- 
fendant, up<«  the  plea  that  the  note  was  al- 
tered with  Intent  to  defraud  defendants.  We 
find,  further,  that  the  defendant  hAs  never 
repudiated  her  contract  tor  purchase  of  said 
land  on  the  ground  that  It  was  the  debt  of 
her  husband,  but  that  It  Is  her  debt."  Upon 
this  verdict  there  was  a  decree  tor  the  de- 
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fcndants.  Thoa  It  has  transpired  that  the 
deceased.  Glover,  has  been  derived  of  his 
land,  and  yet  neither  he  nor  his  administrator 
has  ever  received  a  single  cent  of  the  pur- 
chase money.  Such  a  result  Is  surely  not  le- 
gally possible,  In  any  fair  view  of  the  plead- 
ings or  the  evidence,  and,  moreover,  is  utter- 
ly inconsistent  with  ev&ry  idea  of  Justice. 
The  prepcmderance  of  the  evidence  would 
seem  to  indicate  that  the  alteration  hi  the 
note  was  not  fraudulently  made,  but  that  the 
intwlineatlon  was  Inserted  before  the  execu- 
tion of  the  note  by  Mrs.  Green.  Accepting, 
neverth^ees,  as  correct,  the  finding  of  the 
inry  on  this  auestlon.  It  by  no  means  fallows 
that,  because  of  the  fraud,  N.  S.  Glover's  es- 
tate must  lose  both  the  money  and  the  land. 
We  think  there  can  be  no  doubt  that  If  the 
note  was  altered  by  the  deceased,  Glover,  or 
his  agent,  with  Intent  to  defraud  Mrs.  Green, 
she  would,  under  section  2852  of  the  Code, 
have  the  right  td  repudiate  the  entire  con- 
tract; but,  in  (wder  to  do  so,  she  would  nec- 
essarily have  to  snrr«ider  the  land.  While, 
under  the  facts,  the  administrator  could  not 
CTforce  payment  of  the  note,  she  could  not 
refuse  to  pay,  and  also  keep  the  land.  The 
fraudulent  chauf^g  of  the  note  would  render 
the  entire  contract,  of  which  It  formed  only  a 
part,  voidable,  at  tbe  optI<Hi  of  Mrs.  Green; 
but.  If  she  elected  to  rescind  that  contract, 
she  would  have  to  rescind  the  whole  of  it. 
She  could  not  rescind  It  in  part,  and  enforce 
it  In  part.  Even  upon  the  assumption  that 
the  facts  were  as  contended  by  Mrs.  Green, 
the  exact  measure  of  her  legal  rights  in  tbe 
premises  would  be  either  to  give  up  the  land, 
and  thus  avoid  liability  oa  the  note,  or.  If  she 
desired  to  keep  the  land,  comply  with  the 
terms  of  her  note  Just  as  it  stood  before  the 
fraudulent  alteration  in  It  was  made.  The 
propositions  above  announced  are  obvious, 
without  elaboration.   Judgment  reversed. 


■33  Qm.  770) 

NAIiD  T.  FARMERS'  WABEH0U8B  CO. 
et  al. 

(Supreme  Court  of  Georgia.    Ainil  15,  1895.) 

LlABILITT  or  AGBNTS — WSBTX  CONSIDBRBD  PRIN* 
CIPAtiB — COKTBRBtO:>  BT  WARBHOnaEHEN. 

1.  Where  certain  persons,  intending  to  act 
for  and  on  behalf  of  others,  do  in  fact,  in  the 
execution  of  a  written  agreement  for  the  rent 
of  a  warehouse,  contract  not  only  for  and  on 
behalf  of  their  several  principals,  but  also  each 
for  and  on  behalf  of  himself,  they  thus  bind 
themselves  personally  to  the  performance  of  the 
covenants  tfiereio  stated.  Alt  of  the  [>arties  are 
principals,  and  if  th^  sabBequently,  in  porsu* 
ance  of  the  conlract,  engage  in  the  bnsliiesB  of 
warehousemen,  and,  as  sach,  receive  the  prop- 
erty of  another,  the  persons  engaging  in  such 
baaineSB  are  personally  answerable  for  the  faith- 
fol  execution  of  the  contract  of  bailment,  and 
cannot  excnse  a  nonperformance  by  showing  by 
parol  that.  In  the  condact  of  the  warehouse 
bosinesa,  they  were  acting  for  their  principals 
and  not  for  themselves. 

2.  The  evidence  showing  that  all  the  parties 
to  the  agreement — both  tbe  alleged  priacipals 
iind  the  alleged  agents— engaged  in  toe  ware- 
house busioesa,  and,  as  warehousemen,  rec^ved 


the  cotton  of  the  plaintiff,  and  refused  either  to 
deliver  the  same  or  to  account  therefor  on  de* 
mand,  tbe  grant  of  a  nonsuit  was  error. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  coun- 
ty: 0.  C.  Smith,  Judge. 

Action  by  Thomas  Nail  against  the  Farm- 
&ra*  Warehouse  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Brought  forward  from  the  last  term. 
Code,  SS  4271a-1271c.  Reversed. 

Thomas  Nail  brought  suit  against  the 
Farmers'  Warehouse  Company,  J.  H.  Mitch- 
ell, B.  N.  Barrow,  J.  J.  Elder,  H.  T.  Patter- 
son, and  F.  M.  Scott,  to  recover  the  value  of 
four  bales  of  cotton.  The  court  granted  a 
nonsuit,  on  the  ground  that  there  was  not 
sufficient  evidence  to  authorize  the  plaintiff 
to  recover  against  any  of  the  defendants. 
The  evidence  shows  that  on  May  7,  1SS9,  a 
written  contract  was  made  between  "the 
committee  of  the  County  Alliance  of  Spald- 
ing County,  to  wit  J.  H.  Mitchell,  B.  N. 
Barrow,  J.  J.  Elder,  H.  T.  Patterson,  and 
F.  M.  Scott  each  for  himself  and  for  tbe 
order  he  a^d  they  represent  of  the  one  part 
and  Thomas  WaU  and  R.  A  Thompson,  pro- 
prietors and  owners  of  the  brick  warehouse 
on  Solomon  street  Grlffln,  Ga.,  of  the  other 
part,"  whereby  the  parties  of  the  first  part 
leased  from  the  parties  of  the  second  part 
said  warehouse  "for  the  term  of  one  year, 
with  the  privilege  of  same  from  year  to  year 
for  five  years,  if  they  so  elect,"  for  the  rent 
of  which  they  were  to  keep  the  property  In- 
sured, pay  all  taxes,  and  pay  to  B.  A.  Thomp- 
son $200  for  each  year;  the  parties  of  the 
first  part  to  have  entire  and  exclusive  con- 
trol of  the  warehouse  business.  Including 
weighing,  storing,  buying,  and  selling  cot' 
ton,  etc.  It  was  further  agreed  that  Thom- 
as Nail,  of  the  second  part  should  be  per- 
mitted to  truck  Into  the  rear  of  the  ware* 
house  such  cotton  as  he  might  purchase  else- 
where. This  was  signed  by  the  seven  Indi- 
viduals named.  It  was  Indorsed:  "Trans- 
ferred, by  order  of  County  Alliance,  to  the 
Farmers'  Warehouse  Company.  July,  1891. 
tSigned]  W.  B.  H.  Searcy,  Chairman  Ware- 
house Committee."  Plaintiff  also  Introduc- 
ed four  receipts,  all  alike  save  aa  to  name  of  ' 
persou  to  whom  Issued,  date,  number, 
marks,  and  weights.  One  of  these  was  as 
follows:  "Alliance  Brick  Warehouse,  Grif- 
fin. Ga.,  Not.  1,  1890.  B.  N.  Barrow,  Mana- 
ger. Received  from  W.  S.  Head  one  bale 
cotton,  marks,  numbers,  etc.,  as  per  margin, 
subject  to  the  presentation  of  this  receipt 
only,  on  paying  customary  expenses  and  all 
advances,  acts  of  Providence  and  fire  ex- 
cepted. •  •  •  [Signed]  Mitchell,  for  the 
Manager."  Plaintiff  testified:  **The  lease 
contract  was  executed  by  the  parties  whose 
names  appear  thereta  Tbe  parties  of  the 
first  part  carried  on  warehouse  busing  at 
said  warehouse  during  the  cotton  season  of 
1890  and  1891.  B.  N.  Barrow  was  the  man- 
ager, and  J.  C.  WUUama  and  Mitchell  were 
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the  salesmen  or  welgliers  of  cotton.  I  bougbt 
tbe  cotton  from  the  per8(»is  to  whom  and  in 
whose  names  the  receipts  in  evidence  were 
given,  during  tthe  season  of  1890-91;  and 
before  or  about  March  1.  1881,  I  demanded 
of  Barrow,  as  manager  and  personally,  the 
cotton  described  in  these  receipts;  he  failed 
to  produce  or  deliver  It.  and  I  have  never 
been  able  to  get  It  The  four  bales  were 
worth  ?165.  When  defendants  came  to  ne-  - 
gotlate  for  the  rent  of  the  warehouse,  they 
came  as  a  committee  from  the  Alliance,  and 
It  was  for  the  purpose  of  running  an  Al- 
liance warehouse.  I  thought  it  would  be  to 
my  advantage  to  have  an  Alliance  war^onse 
there;  and  I  agreed  to  and  have  paid  part 
of  the  rent  to  Thompson,  and  paid  H.  C. 
Burr  $50  each  year  for  the  rent  of  his  fourth 
interest  In  tbe  warehouse.  The  lease  under 
the  contract  will  not  expire  until  September 
1,  1895." 

J.  S.  Boynton,  for  plaintiff  In  error.  R.  T. 
Daniel,  Hammond  &  Cleveland,  and  T.  £. 
Patterson,  for  defendants  In  error. 

ATKINSON,  J.  It  is  only  necessary  to 
add,  by  way  of  explanation  to  the  headnotes 
and  the  official  report  In  this  case,  that  It  will 
appear  from  the  latter  that  In  the  execution 
of  the  contract  of  rental  the  defendants  per- 
sonally sued  In  this  case  contracted  not  only 
as  a  committee  from  the  County  Alliance  of 
Spalding  County,  but  each  for  and  on  his 
own  account  and  for  and  on  account  of  the 
order  he  and  they  represent  It  will  be  ol>- 
served  that  tbe  contract  of  rental,  as  exe- 
cuted, was  executed  by  the  parties  sued  In 
this  case,  not  only  In  their  representative,  but 
Id  their  personal,  capacity.  The  undisputed 
evidence  la  that  the  parties  of  the  first  part 
to  this  contract  of  rental  carried  on  a  ware- 
house business  upon  the  rented  premises. 
During  the  time  they  so  conducted  this  busi- 
ness the  plaintiff  committed  to  their  keep- 
ing the  property  for  and  on  account  of  which 
this  suit  Is  brought  The  court  granted  a 
nonsuit  and  we  think  this  was  error.  The 
bailment  had  been  established,  a  refusal  of 
delivery  ui>on  demand  likewise  shown,  and 
tbe  damage  proven.  This  makes  the  plain- 
tiff's case,  and,  uncontradicted,  he  was  enti- 
tled to  recover.  Let  tbe  Ju^ginent  of  tbe 
court  below  be  lerersed. 


(96  Oa.  7E») 

HOMB  INS.  CO.  OF  NEW  ORLEANS  v. 
HARRINGTON  et  al. 
(Supreme  Court  of  Geor^   April  15, 1S05.) 
Parol  Evidbnob  to  Vart  Comtbaut. 

1.  Where  the  terms  of  a  written  contract 
are  perfectly  plain  and  unamblguoos,  the  inten- 
tion of  the  parties  ia  to  be  ascertained  from  the 
language  of  the  contract  itself,  and  not  other- 
wise; and,  in  such  case,  parol  evidenoe  is  inadr 
missible  to  add  to,  vary,  or  e^tain  the  meaning 
of  the  contract 

2.  In  this  case  tbe  language  of  the  Insur- 
ance policy  as  to  the  qowtion  at  issue  was  ^aiOi 


and  Its  meaning  dear  and  nnamblguons.  The 
court  therefore  erred  In  admitting  parol  evidence 
as  to  the  intention  of  the  parties  at  tbe  time  the 
policy  was  Issued. 
(Syllabus  by  the  Coart) 

Error  from  city  court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Action  by  Harrington  Bros,  against  Home 
Insurance  Company  of  New  Orleans.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.  Brought  forward  from  the  last  tesm. 
Code,  H  42IUr42n.c.  Reversed. 

JackMm  &  Leftwlch,  tor  plaintiff  In  oror. 
Atkinson  &  Hall,  for  dofaidants  In  enor, 

LUMPKIN,  J.  Hie  BomB  lunirance  Com- 
pany of  New  Orleans  iBsned  to  HarrinjrtMi 
Bros,  a  policy  of  Uisnninc^  wbereby  they 
were  Insured  tor  eight  montbs,  to  an  amonnt 
not  cQCceeding  fl,000|  "<m  cotton  in  tiales 
*  *  *  contained  In  tbe  bnUdlngs,  slieds, 
platforms,  and  yards,  and  also  in  cars,  at 
Newnan  Compress,"  also  on  aU  cotton  heU 
by  the  Insured  for  account  of  cwtaln  named 
railroad  comitanies;  loss,  If  any,  payable  to 
such  companies  "as  tb^  Interest  may  ^ 
pear,  while  contained  In  the  baildloga,  sbeds, 
platforms,  os  yards  of  tbe  Newnan  Com- 
proBs,  situated  on  said  roads  at  .Newnan, 
Ua."  In  the  ocmdithmB  Inserted  In  tbe  policy 
were  tbe  ftdlowing  stlpiilations:  "It  is  on- 
d«'8tood  and  agreed  •  *  •  that  tbis  com- 
pany shall  be  Uable  only  for  such  proportion 
of  the  whole  loss  as  this  Insurance  bears  to 
the  cash  value  of  the  whole  property  hereby 
insured  at  the  time  of  tbe  fire."  *^Is  com- 
pany shall  not  be  liable  undo-  this  p<^<7  for 
a  greater  pn^rtlon  of  any  loss  on  tbe  de- 
scribed vToperty  •  •  •  than  tbe  amount 
hereby  Insured  shall  bear  tb  the  wb<de  In- 
surance^ whether  valid  or  not,  or  by  solvit 
or  insolvent  Insurars,  coTcdng  sncb  prc^ 
Mty."  Within  the  period  covered  by  tbe  In- 
surance a  fire  occurred  by  which  cotton  to 
the  value  of  97,619.07  was  destroyed  or  in- 
jured while  upcm  tbe  platform  of  the  com- 
press. No  cottcu  Inside  of  the  compress 
building  was  InJurM  or  destroyed.  At  the 
time  of  the  fire  there  was  Inside  tbe  building 
cotton  of  tbe  value  of  ¥83,910.80^  upon  which 
there  was  "specific"  Insurance  to  the  amount 
of  $88,500;  and  <m  tbe  platform  was  cotton 
of  the  value  of  938,231.03,  upon  which  there 
was  "floating"  Insurance  to  the  amount  of 
1(23,000.  The  Insured  brought  an  action 
against  tbe  Insurance  company,  claiming  an 
Indebtedness  under  the  policy  of  f  UQ7.95,  and 
obtained  a  verdict  accordingly. 

It  will  be  observed  that  tbe  total  value  of 
the  property  insured  In  part  by  this  policy 
was  9122,141.83,  and  tbe  wliole  amonnt  of 
insurance  covering  tbls  property  was  llOd,- 
600.  Tbe  company  limited  Its  UabtU^  by 
the  two  8tU>ulations  above  quoted,  nether 
of  which  is  In  the  least  degree  doubtful  or 
uncertain  In  Its  meaning.  On  tbe  contrary, 

the  terms  of  the  contract  are  perfecUy  plain 
and  unambiguous.  It  is  a  thorougfaly  well 
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settled  rule  of  law  that  in  the  Interpretation 
and  enforceniMit  of  contracts  the  cardinal 
rule  Is  to  ascertain  and  carry  ont  the  Inten- 
tion of  tbe  parties;  but  It  is  also  an  equally 
well  settled  mle  that  this  Intention  Is  to  be 
arrired  at  from  the  language  of  the  contract 
Itself,  and  not  otherwise,  when  the  meaning 
of  that  language  Is  absolutely  clear  and  free 
from  doubt.  Gonsequratly,  in  such  case, 
parol  evidence  cannot  be  resorted  to  either 
for  the  purpose  of  ascertaining  the  actual 
Intention  of  the  parties,  if  different  from  that 
plainly  cKpressed  in  the  contract,  or  of  vary- 
Ing  or  erplalnlng  the  plain  meaning  of  the 
contract  Itself.  We  deem  It  entirely  unnec- 
essary  to  fortify  these  propositions  either  by 
reasoning  or  the  dtatton  of  authority.  Ap- 
plying the  law  as  above  stated  to  the  facts 
of  the  present  case,  it  will  readily  be  seen 
that  the  company  had  the  right  to  limit  the 
amonnt  It  would  have  to  pay  on  account  of 
loss  by  Invoking  the  provisions  of  either  of 
the  two  above-qnoted  stipulations;  and,  nat- 
urally. It  would  choose  to,  adjust  Its  liabil- 
ity under  that  one  which  would  make  its . 
loss  the  lees.  How  this  would  work  will 
be  at  once  perceived  by  stating  two  propor- 
tions under  the  old  "rule  of  three,"  as  laid 
down  in  arithmetic.  Thus,  under  the  first 
stipulation,  the  proportion  would  be:  As 
face  of  policy  ($1,000)  Is  to  the  whole  value 
((122.141.83),  so  Is  proportion  of  loss  ($^.6^) 
to  whole  loss  ($7,649.07).  And  under  the 
second  stipulation  it  would  be  thus:  As 
face  policy  (|1,000)  Is  to  whole  Insurance 
($100,500),  so  la  proportion  of  loss  ($71.3^) 
to  whole  loss  (?7,049.07).  Therefore,  the 
loss  falling  upon  the  company  under  the  flrst 
stipulation  would  be  $02.62,  and  under  the 
second  stipulation.  $71.82.  The  former,  be- 
ing the  l^ser  amount,  fixes  the  exact  meas- 
ure of  the  company's  liability  according  to 
the  contract.  The  court,  over  the  defend- 
ant's objection,  admitted  evidence,  the  tend- 
ency of  which  was  to  show  an  intention  on 
the  part  of  the  parties  to  the  contract  differ- 
ing from  that  above  Indicated,  and  which 
consequently.  In  its  effect,  really  varied  the 
terms  of  the  policy.  This,  for  the  reason  al- 
ready stated,  was  error.  The  exact  amount 
of  the  company's  liability  was  as  above 
shown,  and  it  was  easily  ascertainable  from 
the  terms  of  the  policy  Itself,  In  connection 
with  the  other  facts  herein  stated.  The  ver- 
dict should  have  been  for  preclsdy  that 
amonnt.  Judgment  reversed. 


(K  Oa.  m) 

SARGEANT  et  al.  v.  BURDETT. 

(SniKeme  Court  of  Georgia.    April  15,  1805.) 

TauBT  m  Bbbixv  or  Qrantor— Validity. 

A  person  cannot,  by  deed,  create  out  of 
his  own  property,  upon  his  own  behalf,  a  trust 
estate.  A  deed  executed  for  auch  a  purpose  is 
TOid,  and  passes  no  interest,  iegai  or  equitable, 
to  the  trustees  naniea.  In  such  a  case  the  whole 
title  remains  in  the  grantor,  and  the  property  so 


sougbt  to  be  conv^ed  li  snhjeet  to  tiiA  paymest 

of  hia  debts. 
(Srllabus  by  the  Court.) 

Error  from  superior  court,  Coweta  coonty; 
a  W.  Harris,  Judge. 

Claim  by  H.  B.  Sargeant  and  others,  as 
.trustees,  tor  the  possession  of  land  levied  on 
In  an  action  by  A.  R  Burdett  against  H.  J. 
Sargeant  Brought  forward  from  the  last 
term.  Code,  M  4271ar-4271c.  Judgment  for 
Burdett,  and  Sargeant  and  others  tning  error, 
AlHrmed. 

W.  A.  Turner,  for  plalntiflte  In  error.  At- 
kinson &  Han  and  A.  D.  Fzeeman,  tor  defend- 
ant In  enae. 

ATKINSON,  J.  According  to  the  record  In 
this  case,  the  defendant  In  execution,  H.  J. 
Sargeant,  being  the  owner  of  the  pn^rty  lev- 
led  on,  previous  to  the  rendition  of  the  Judg- 
ment against  him,  conveyed  the  same  hy  deed 
to  the  claimants,  the  same  to  be  held  by  them 
as  trustees,  the  InctHues,  rents,  and  profits  of 
the  property  to  be  applied  to  the  support  and 
maintenance  of  the  grantor  and  his  wife.  The 
grantor  was  sul  juris,— In  the  full  possession 
of  his  mental  faculties,— ^se  he  could  not  con- 
vey by  deed  at  all,  and  the  only  reason  as- 
signed by  him  for  the  creation  of  this  alleged 
trust  In  bis  own  behalf  was.  In  the  language 
of  the  deed,  "that  he  is  far  advanced  in  life, 
being  more  than  sixty-nine  years  old,  and,  by 
reason  of  great  bodily  affliction,  has  become 
much  enfeebled  physically,  and  Is  now  unable 
to  manage,  superintend,  aud  protect  his  es- 
tate." The  statute  of  uses  wa^  designed  to 
discourage  the  practice  of  creating  trusts.  It 
being  thereby  declared  to  be  the  settled  pol- 
icy of  the  English  law,  acc^ted  and  incor- 
porated by  us  In  our  system  of  Jurisprudence, 
that  the  title  to  real  property  should  follow 
the  use,  and  therefore  express  trusts  are  the 
exception  to  the  graeral  rule,  and  are  capable 
of  creation  only  In  caaes  provided  for  by  ex- 
press statutory  enactment.  Our  Code  provides 
for  the  creation  of  trusts  only  in  favor  of  cer- 
tain specified  classes  of  persons,  viz.  minors, 
perscms  non  compos  mentis,  and  such  persons 
who,  on  account  of  mental  weakness,  intem- 
perate habits,  wasteful  and  profligate  habits, 
are  unfit  to  be  put  in  ttie  management  and 
right  of  property.  Since  the  passage  of  the 
woman's  enabling  act  of  1860,  though  prior 
thereto  it  could  be  done,  a  trust  cannot  now 
be  created  in  favor  of  a  woman  became  of 
her  sex  alone, 'l)ecause,  whether  she  be  feme 
sole  or  feme  covert,  ehe  is  capable  to  take  in 
law  the  absolute  fee,  free  from  the  debts  and 
control  of  her  huslmud,  and  therefore.  Inas- 
much as  a  trust  attempted  to  be  created  in 
favor  of  a  woman,  married  or  single,  stands 
executed  eo  Instantl  with  its  creation,  it  Is 
incapaUe  of  being  created.  Upon  this  rea- 
soning. It  has  beeu  held  in  Gray  v.  Obear,  54 
Go.  231,  that  a  trust  estate  cannot  be  created 
In  prt^rty  In  this  state  for  the  sole  benefit 
of  a  fttli-grown  man  who  is  sul  juris,  and  be 
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conTeyed»to  a  trustee,  for  the  purpose  of  pro- 
tecting ft  against  his  creditors,  or  for  the 
purpose  of  depriving  him  of  the  free  use  and 
enjoyment  of  such  property  as  the  owner 
thereof.  This  general  statemoit  Is,  of  course, 
with  the  qnaliflcatlon  that  If  there  be  limita- 
tions over  and  restrictions  In  favor  of  other . 
pereons  for  whose  use  a  trust  Is  capable  of 
being  created  the  trust  estate  would  be  up- 
held. By  section  2314  of  the  Code;  In  case 
of  an  executed  trust  for  the  benefit  of  a  per- 
son capable  of  taking  and  managing  ^^^rty 
In  his  own  right,  the  legal  title  is  meiged 
immediately  Into  the  equitable  Intersst,  and 
the  perfect  title  vests  In  the  beneflclaiy,  ac- 
cording to  the  terms  and  limitations  of  the 
trust  The  words  "capable  of  taking  and 
managing  property"  r^te  to  the  mental  and 
not  to  the  pl^slcal  capacity;  for,  whatever 
may  be  the  physical  condition  of  a  cestui  que 
trust,  If  he  labor  under  no  mental  Infirmity 
which  prevents  the  manag^ent  and  control 
of  hiA  estate,  a  trust  In  favor  of  sncb  a  person 
Is,  nevertheless,  executed.  The  section  of  the 
Code  (2306)  which  undertakes  to  define  for 
what  persons  trust  estates  may  be  created 
takes  no  account  ot  physical  Infirmities.  The 
only  considerations  which  enter  Into  the  clas- 
sification of  those  persons  ^or  whom  trust  es- 
tates may  be  created  are  those  which  relate 
to  mental,  and  not  physical,  disabilities;  for 
instance,  minors,  and  persons  non  compos 
mentis,  and  persons  who,  on  account  of  men- 
tal weakness.  Intemperate  habits,  wasteful 
and  profligate  habits,  are  unflt  to  be  Intrusted 
with  the  right  and  management  of  property. 
For  a  person  so  situated  and  so  eonstttuted 
mentally  a  guardian  may  be  appointed  for  tbe 
proeervation  and  protection  of  his  estate. 
Such  persons  are  deemed  non  compos  mentis 
in  so  far  as  the  same  concerns  the  appdnt- 
ment  of  guardians  for  the  management  of 
their  estates  (see  sections  1658  and  1852  oi 
the  Code);  and,  If  necessary  to  the  protection 
of  their  estates,  they  may  have  them  placed 
In  the  hands  of  guardians  (Gray  v.  Obear,  59 
Ga.  679).  It  wlU  be  observed  that  It  Is  the 
mental  Imbecility,  and  not  the  physical  weak- 
ness, resulting  from  old  age,  rendering  one  in- 
capable of  managing  his  estate,  which  makes 
him  subject  to  hare  a  guardian  appointed  to 
take  charge  of  and  manage  his  estate.  So  It 
is  the  mental  weakness,  and  that  intemper- 
ance, wastefulness,  and  profligacy  of  bablt 
which  indicate  the  existence  of  an  unsound 
and  unbalanced  mind,  and  which  exist  to 
such  an  ^ent  as  to  unfit  one  to  be  Intrusted 
with  tbe  managemeit  and  cwtrtd  of  property, 
which  enables  him  to  be  the  subject  of  a  trust 
Unless  these  conditions  exist,  then  he  cannot 
be  a  cestui  que  trust  under  a  trust  estate  cre- 
ated for  his  benefit  alone,  upon  the  conveyance 
of  a  tbli-d  p^son.  If  being  already  possessed 
of  an  estate  as  of  his  own  right  holding  the 
legal  title  and  as  well  the  beneficial  use,  it 
would  seem  a  strange  anomaly  In  tbe  law 
which  would  enable  the  owner  of  the  property 
to  convey  to  trustees  for  hla  own  use  his 


own  estate,  with  no  llmltaUtHis  over  in  favor 
of  third  persons  whose  Interests  might  in  fa- 
ture  attach.  Eo  Instant!  with  the  execution 
of  such  a  conveyance  there  would  be  a  merger 
of  the  title  with  the  beneficial  interest  The 
legal  efFect  of  such  an  Instrument  would  be  to 
convey  no  title,  legal  or  equitable,  out  of  the 
grantor,  but  leave  It  where  It  was  before  the 
^ecution  of  the  deed.  In  the  case  now  nn- 
der  c<Hialdetatlon  there  Is  no  suggestion  of  an 
Impaired  Intellect  by  reason  of  advanced  age 
as  the  inducement  to  the  executltm  of  this 
conveyance.  A  man  In  the  full  possessiwi  of 
all  his  intellectoal  faculties  simply  undertakes 
to  convey  to  trustees  his  own  estate,  to  be 
held  for  his  own  use.  Whether  it  be  the  orig- 
inal object  designed  to  be  accomplished  1^ 
this  tmst  deed  or  not,  it  appears  in  this  case 
to  have  brought  about  one  of  the  exact  results 
intended  to  be  defeated  by  the  statute  of  uses 
when  it  declared  that  trusts  of  the  character 
now  tmder  consideration  should  stand  in- 
stantly executed,  and  that  was  to  prevent 
such  a  conveyance  of  one's  property  as  would 
.enaMe  the  alienee  to  hold  It  for  the  beneficial 
use  of  the  grantor  as  against  the  creditors, 
and  free  from  the  debts  and  contracts  of  the 
latter.  Inasmuch  as  the  trust  sought  to  be 
declared  stands  executed  upon  the  Instant  of 
Its  creation,  the  deed  la  void  and  passes  no 
title,  legal  or  equitable,  Into  the  persons 
named  as  trustees.  The  Jury  having  found 
the  property  subject  and  the  trial  judge  hav- 
ing denied  a  new  trial,  his  judgment  to  af* 
firmed. 


(»  oa.  m 

HARVEY  V.  MILLER  et  aU 
(Supreme  Gonrt  of  Georgia.    April  15,  1885.) 

JCKISDICTIOH  IK  E<1DITT  —  ClRBTIHO  QOT  PBOVI- 

stoN  IN  Will. 
Upon  the  facts  appearing  In  the  plead- 
ings, and  upon  which  the  case  was  submitted  to 
tbe  preBlding  judge  without  a  jury,  there  wu 
no  error  in  passing  the  order  apiwlntlng  parti- 
ti(»ien  to  divide  the  land  temporarily  among 
the  parties  at  Interest  the  division  to  continDe 
only  antil  the  youngest  of  tbe  tenants  In  com- 
mon should  become  of  age.  The  granting  of 
this  order  was  not  only  In  liarmony  with  tbe 
scheme  of  the  will  under  whidk  these  temuits 
b(^d,  bnt  in  view  of  all  the  facta,  the  order  pro- 
vided tbe  best  practical  method  oi  carrying  the 
will  into  effect 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Campbell  coun- 
ty; S.  W.  Harris,  .Tudge. 

Bill  by  R.  MUler  and  others  against  H.  P. 
Harvey.  Judgment  tor  complainants,  and 
defendant  brings  error.  Brought  forwaid 
from  last  term.  Code.  ||  4271a-4271c  Af- 
firmed. 

Roan  &  Oollghtly,  for  plaintiff  in  error.  T. 
W.  lAtham,  for  defoidants  in  mm. 

ATKINSON,  J.  According  to  the  record  in 
this  case.  It  became  impracticable  to  carry 
literally  into  execution  the  will  of  the  tes- 
tator.  His  estate  being,  involved,  a  consld- 
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erable  portion  of  his  property  bad  first  to  be 
approprlAted  to  the  extinguishment  of  his' 
debts,  leaving  only  the  lands  described  in  the 
petition.  The  respondent  applied  for  letters 
of  gnardlanship  for  the  minor  children  of 
the  testator,  and  as  sach.  for  a  number  of 
yean,  has  bad  the  use  of  the  land.  In  Its 
operations  it  appears  that  he  has  Incurred  in- 
debtedness of  some  kind  for  and  on  account 
of  the  estate  committed  to  his  care  as  guard- 
ian. Whether  upon  competent  authority  such 
uebta  were  Incurred,  we  are  not  called  upon 
to  answer.  Upon  the  coming  of  age  of  some 
of  his  wards,  he  appropriated  towards  the  ex- 
tinguishment of  such  indebtedness  the  pro- 
ceeds of  their  labor,  and  was  continuing  so 
to  do.  They  are  entitled,  j<^tly  with  the 
minor  heirs,  under  the  wUl,  to  share  In  the 
profits  of  the  estate  as  tenants  in  common. 
They  allege  that  their  earnings  upon  the 
property  are  appropriated  wrongfully  by  the 
guardian  to  the  extinguishment  of  the  debts 
iDcurred  by  him,  and  they  pray  a  partition  of 
the  premises.  A  literal  execution  of  the  will 
being  Impossible,  under  existing  conditions, 
it  was  the  duty  of  the  chancellor,  in  the  ex- 
ecution of  Its  beneficial  purpoaes,  to  frame  a 
decree  which,  as  nearly  as  might  be,  would 
approximate  to  the  general  testam^tary 
scheme.  The  great  purpose  designed  to  be 
accomplished  by  the  testator  being  to  Iceep 
his  estate  intact  until  the  youngest  child  at- 
tained Its  majority,  and  at  the  same  time, 
out  of  the  estate,  to  provide  a  support  for  the 
maintenance  of  them  aU,  It  occurs  to  us  that 
no  better  plan  could  have  been  devised  for 
carrying  into  effect  the  real  purpose  of  the 
testator  with  respect  to  his  estate  than  for 
the  chancellor,  as  he  did  In  this  case,  to  rai- 
der a  decree,  directing  a  temporary  apportion- 
ment of  the  estate  amongst  the  minors  as 
they  each  severally  attained  their  majority, 
that  they  might  severally  enjoy  each  his  Just 
proportion  until  the  time  when,  upon  the 
majority  of  the  youngest  child,  a  final  appor- 
tionment of  the  estate  could  be  made.  To 
the  point  that  the  chancellor  has  competent 
authority  to  make  such  temporary  apportion- 
ment where  difficulties  of  the  character  that 
occur  In  this  case  present  themselves,  we 
cite  Rutherford  v.  Jones,  14  Ga.  528,  and 
VVIkle  T.  WooUey,  81  Ga.  106,  7  S.  B.  210. 
Let  the  Judgment  of  tbe  court  below  be  af- 
firmed. 

(95  Ga.'  757) 

PICKETT  V.  SMITH. 
(Supreme  Court  of  Georgia.    April  US,  1896.) 

JCSTICBS  or  TBB  pBAGB— JUBIBDIOTIOST&L  AHODNT 

— Lbvt  of  Attacbubnt— Waiver  or 
Objections. 
1.  Even  though  a  promissory  note  may  con- 
tain a  st^olation  for  the  payment  of  atttnm^'t 
fees  in  the  event  of  Its  collection  by  salt,  if  the 
principal  sum  specified  in  the  note,  exclusive  of 
the  attorney's  fees,  be  SlOO  or  lees,  an  attach- 
ment sued  oat  for  the  recovery  of  the  specified 
principal  only,. with  no  claim  for  attorney's  fees, 
!>>  within  tbe  jarisdlctioD  of.  and  properly  re- 
turnable to,  a  justice's  court,  althou^  Uie  sped- 
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fied  principal  and  agreed  attorney's  fees  would, 
in  the  aggregate,  exceed  the  sum  of  f  loa 

2.  If  the  levy  of  an  attadiment  returnable 
to  a  Justice's  comi  was  void  because  made  1:^ 
the  son  of  tbe  plaintiff,  yet  where  the  defend- 
ant in  attachment  entered  an  appeal  to  the  au- 
perlor  court,  appeared  therein  at  the  first  term, 
and  filed  a  plea  to  the  merits,  he  thereby  waived 
all  right  of  objection  to  the  legality  of  the  levy, 
and  conld  not,  at  a  subsequent  term,  either  by 
plea  or  motion,. call  the  same  in  question. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Paulding  coun- 
ty; c.  G.  Janes,  Judg& 

Action  by  J.  a  ^ckett  against  Nathan 
Smith.  From  the  Judgment,  both  parties 
bring  errw.  Brought  forward  txom  tbe  Uurt 
term.   Code,  H  4271a-4271c.  Reversed. 

W.  B.  SplnkH,  Bartlett  &  Washington,  and 
3.  J.  Northcutt,  for  plaintiff  in  error.  Moe- 
ley  &  Morris,  for  defendant  in  error. 

LUMPKIN,  J.  -Two  questions  were  made 
for  determination  by  this  court,— one  by  the 
main  bill  of  exceptions,  and  the  other  by  a 
cross  bill. 

1.  In  Almand  v.  Almand,  95  Ga.  204,  22  S. 
B.  213,  this  court,  following  Its  previous  ad- 
judications, held  that  where  an  action  was 
brought  In  a  justice's  court  upon  a  prom- 
issory note  for  so  much  principal  debt  and 
attorney's  fees,  the  sum  of  which  aggregated 
more  than  ?100,  the  case  was  not  within  the 
Jurisdiction  of  the  court.  In  Ashworth  v. 
Harper,  95  G  a,  — ,22  S.  B.  670,  the  above 
ruling  was  adhered  to;  and  It  was  further 
decided  that  where  such  a  suit  had  been 
brought  for  the  principal  and  attorney's  fees, 
as  stipulated  In  the  note,  the  fact  that  at  the 
trial  the  claim  for  attorney's  fees  was  aban- 
doned, and  judgm^t  rendered  for  the  prin- 
cipal only,  which  did  not  exceed  $100,  would 
not  cure  the  defect  resulting  from  the  Infirm- 
ity In  the  original  suit,— the  jurisdiction  of 
the  court  depending  upon  the  amount  claim- 
ed in  the  action,  and  not  upon  that  for  which 
the  plaintiff  obtained  bis  judgment  Tbe 
case  now  under  consideration,  which  was  an 
action  originating  In  a  Justice's  court,  differs 
from  both  of.tbe  cases  Just  cited  in  the  fol- 
lowing essential  particular:  Although  the 
note  sued  upon  stipulated  for  the  payment 
of  attorney's  fees,  which,  added  to  tbe  prin- 
cipal specified  In  the  note,  amounted  In  the 
aggregate  to  more  than  $100,  the  attach- 
m«it  sued  out  was  for  tbe  recovery  of  the 
specified  principal  only,  which  was  exactly 
$100,  and  there  was  no  claim  whatevw  for 
attorney's  fees.  We  do  not  think  the  plain- 
tiff was  oNlged  to  claim  or  sue  for  both 
principal  and  attom^'s  fees,  these  being  dis- 
tinct and  severable  demands;  and,  as  be  did 
not  choose  to  sue  for  attorney's  fees,  we  are 
of  the  (finical  the  case  was  within  the  juris- 
diction of,  and  property  returnable  to,  the  Jus- 
tice's court.  Accordingly,  there  was  no  oc- 
casion to  amend  the  attachment  by  making 
it  returnable  to  the  superior  court. 

2.  The  oth«  point  raised  was  that  the  levy 
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of  the  attachment  was  roid  because  made  by 
the  son  of  the  plaintiff.  In  view  of  the  facts 
appearing  in  the  record,  It  Is  unnecessary  to 
detennlne  whether,  as  an  abstract  propo- 
sition of  law,  this  objection  to  the  lery  would 
or  would  not  be  0ood.  The  defendant  in  at- 
tachment, after  judgment  was  rendered 
against  him  In  the  Justice's  court,  entered  an 
appeal  to  the  superior  court,  appeared  In  the 
latter  tribunal  at  the  first  term,  and  filed  a 
plea  to  the  merits.  It  was  too  late,  BSter 
this,  for  him,  either  by  plea  or  motion,  to  call 
in  question  the  legality  of  the  lery.  If  his 
objection  to  It  was  good  at  all.  It  ought  to 
have  beea  made  and  Insisted  upon  long  be- 
tore  the  case  had  reached  the  stage  to  which 
It  had  progressed  when  this  objection  was  for 
the  first  time  presented.  We  think  that  by 
,  originally  recognizing  the  validity  of  the  levy 
the  defradant  waived  all  right  of  subaequ^t 
objection  to  it  Judgment  on  both  bills  of 
exceptions  reversed. 

ATKINSON,  J.,  not  presiding. 


(9»  Ga.  esi) 

CONWBLL  V.  CARITHERS. 
(Supreme  Court  of  Geoixia.    March  18,  1895.) 
Appkalable  JcneiiBNT — Repusal  to  Conbidbb 
Motion. 

It  Is  the  duty  of  the  judge  of  the  luperior 
court  to  entertain  and  consider  all  causes  which 
may  be  pending  in  that  court,  and  at  some  time 
or  other  to  determine  and  finally  adjedicate  or 
Otherwise  properly  dispose  of  the  same,  but  a 
mere  failure  or  refusal  of  the  judge  of  the  su- 
perior court  at  a  particular  time  to  entertain  and 
consider  a  pendini?  motion  is  not  such  action  or 
such  a  final  judgment  thereon  aa  is  the  subject 
of  review  by  wnt  of  error, 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Blbert  county; 
H.  McWhorter,  Judge. 

Action  between  Frances  L.  Carithers  and 
Sallle  V.  Goowell.  From  the  refusal  to  de- 
termine a  motion  for  new  trial,  Ckmwell 
brIngH  error.  Brought  forward  from  the 
last  term.  Code.  H  4271a~42Tlc.  Dismissed. 

A.  G.  McCurry  and  P.  P.  Proffltt,  for  plaln- 
tlflT  In  error.  J.  N.  Worley  antl  J.  P.  Shan- 
non, for  defendant  In  error. 

SIXIMONS,  C.  J.  So  far  as  appears,  the 
motion  for  a  new  trial  In  this  case  Is  still 
pending  In  the  court  below.  The  Judge  did 
not  dismiss  It,  but  simply  declined  to  enter- 
tain or  consider  It  While  it  Is  the  duty  of 
the  judge  of  the  superior  court  to  enter- 
tain and  consider  all  cases  which  may  be 
pending  in  that  court,  and  at  some  time  or 
other  determine  and  finally  adjudicate  or 
otherwise  properly  dispose  of  the  same,  a 
mere  failure  or  refusal  of  the  judge  at  a  par- 
ticular time  to  entertain  and  consider  a 
pending  motion  Is  not  such  action  or  such  a 
finnl  Judgment  thereon  as  Is  the  subject  of 
review  by  writ  of  error.  The  writ  of  error 
must  therefore  be  dismissed.  Gode,  |  4260. 
Writ  of  error  dismissed. 


<9B  oa.eG») 

ASHWORTH  V.  HARPER.  • 
(Supreme  Court  of  Georgia.    Mardi  18,  189S.) 

JUBTICBB  OF  THE  PeACB — JciIISDICTIONAL  AKODKT. 

The  principal  debt  stated  aa  auch  In  a 
promissory  note,  and  the  amount  of  attorney's 
fees  agreed  thereby  to  be  paid,  both  constitute 
an  aggregate  prindpal  debt;  and  where  both  ate 
sued  for,  and  the  gross  sum  exceeds  ^lOH,  a 
judgment  for  any  portion  thereof  in  a  Jostiee*! 
court  la  void  for  want  of  jorisdiction. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hart  coun^; 
H.  McWhorter,  Judge. 

Action  by  W.  J.  Harper  against  Joel  T. 
Ashwortb.  Judgment  for  plaintUT,  and  de- 
fendant  brings  error.  Brought  fwward 
from  the  last  t«m.  Ood^  H  tf71a-4271c. 
Revmed. 

Jas.  H..Skelton,  for  plaintiff  In  error.  W. 
Ij.  Hodges,  for  de.fendant  In  error. 

ATKINSON,  J.  The  Jurisdiction  of  a  Jus- 
tice's court  is  fixed  by  the  principal  sum 
claimed  in  the  summons;  and  where  the 
summons  claims  upon  a  promissory  note  a 
principal  debt  thweln  stated,  and  in  addi- 
tion thereto  10  per 'cent  for  attorney's  fees, 
both  sums  constitute  a  part  of  a  principal 
debt;  and  if  the  amount  of  the  principal 
debt  stated  as  such  In  a  promissory  note  be 
such  as  that,  with  the  amount  of  attorney's 
fees  stipulated  and  sued  for  added  thereto, 
the  aggregate  would  exceed  flOO,  the  Jus- 
tice's court  would  be  without  Jurisdiction  to 
render  a  Judgment  In  the  case.  The  fact 
that  after  suit  was  brought  tor  the  principal 
debt  and  the  attorney's  fees,  as  stipulated  In 
the  note;  the  claim  for  the  latter  was  aban- 
doned, and  Judgment  rendered  oniy  for  the 
amount  of  the  principal  debt,  with  interest 
thereon,  without  attorney's  fees,  would  not 
cure  the  defect  resulting  from  the  Infirmly 
In  tlie  original  suit  The  Jurisdiction  of  the 
court  being  dependent  upon  the  amount  of 
principal  chilmed  in  the  original  stilt,  and 
not  upon  the  sum  tar  which  pWntiff  finally 
obtained  a  Judgment  the  recovery  of  a  less 
sum,  as  expressed  in  the  Judgment  leaves 
that  Judgment  nevertheless,  void.  See  AI- 
mand  v:  Almand  (decided  by  this  court  Dec. 
21.  IKH)  95  Oa.  204.  22  S.  E.  213.  See.  also. 
Bell  V.  lUch.  73  Ga.  240.  Judgment  reversed. 

(SBOa.  7fi2) 

WELCH  et  al.  v.  STIPB. 
(Supreme  Court  of  Georgia.    Ai^  15,  189^.)  ' 

Opiniox  Etidbnor— Insanitt— Statbmbht  or 
RsASOss— Nkw  7aiAU 
1.  A  witness  who  is  not  an  expert  upon  the 
subject  of  insanity  cannot  testify  to  an  opin- 
ion that  a  given  person  waa  insane,  without 
Stating  the  facts  npon  which  this  -opinion  Is 
based.  Even  a  mother  will  not  be  permitted  to 
testify  that  ber  deceased  daughter  was  of  nn- 
fionnd  mind,  although  it  appeared  from  other  ev- 
idence that  the  iwo  had  lived  together  during 
the  entire  lifetime  of  the  daughter,  the  mother 
herself  not  giving  any  reason  whatever  arising 
from  their  relationship  or  the  long  assodation 
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between  them,  or  BtallBg  any  fact  npon  which 
her  opinioD  as  to  the  daughter's  mental  eondt* 
tion  was  based. 

2.  The  evidence  was  sufficient  to  warrant 
the  verdict,  and  no  reason  appears  why  this 
coart  should  overrule  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  triaL 
(Syllabus  by  the  Conrt) 

Error  from  snperlor  court,  Campbell  comi- 
ty; &  W.  HarriB,  Judge. 

Action  by  Sarah  Welch  and  otherg  against 
jr.  A.  Stipe  to  Bet  aride  a  will.  Judgment  for 
defendant  Plaintiffs  bring  error.  Brongbt 
fwward  from  last  term.  Code,  H  4271a-^lc, 
Af&rmed. 

P.  H.  Brewster,^  W.  A,  Tomer,  and  Dorsey, 
Brewster  &  Howell,  for  plaluUfTs  In  error. 
W.  Y.  Atkinson,  L.  S.  Roan,  and  J.  V,  Go- 
Itgtatly,  for  defendant  in  error. 

ATKINSON,  J.  The  questions  made  in  this 
case  arose  iq;>on  the  trial  ot  a  caveat  filed  to 
the  isobate  of  a  will.  A  Twdict  was  ren- 
iered  sustaining  the  will.  The  careaton 
moved  for  a  new  trial  npon  the  graeral 
grounds  that  the  v^lct  was  contrary  to  law* 
evidence,  etc.,  and  npon  the  gronnd  that  the 
coxtrt,  upon  objection  to  Its  competency,  er- 
clnded  certain  testimony  of  one  ot  the  wtt* 
nesaes  ottetei  hy  the  caveators,  the  testimony 
offered  and  repelled  being  that  of  ttae  mother 
of  the  testatrix,  she  testifying:  "1  do  not  think 
fine  had  her  mind  at  all  times"  (referring  to 
the  testatrix).  "I  do  not  think  Mary's  men- 
tal condition  was  right  all  the  time.  I  was 
not  with  her  when  she  made  the  wIU*  but  do 
DOt  think  she  was  In  her  right  mind."  The 
objection  to  the  amipetMicy  of  such  testi- 
mony was  that  It  was  an  expreetdon  of  opin- 
ion as  to  the  mental  condition  of  the  testatrix, 
and  that  ttie  witneas  gave  no  facts  upon  which 
the  opinion  was  based.  The  court  overruled 
and  denied  the  motimi  for  a  new  trial,  and 
we  are  now  to  consider  whether  its  Judg* 
ment  is  In  accordance  with  law. 

It  Is  necessary  to  a  fair  condderatlon  of  the 
court's  ruling  exclnding  the  evidence  objected 
to  to  ^tate  that  the  witness  whdse  testimony 
was  repelled  waa  the  mother  of  the  testatrix, 
that  the  latter  was  about  40  years  ot  age,  and 
it  was  shown  by  the  testimony  of  certain 
witnesses,  but  not  by  that  of  the  mother, 
that  the  testatrix  bad  lived  with  her  mother 
all  of  hw  life.  We  underatand  the  rule  to 
be  that,  with  reepect  to  the  opinions  of  nonex- 
pert witnesses,  they  are  admissible  In  evi- 
dence where  the  question  under  consideration 
Is  <me  ot  (pinion,  and  where  such  wltnesBes 
state  the  facts  and  drcomstances  upon  which 
the  opinions  expressed  them  in  thebr  testl- 
loouy  are  predicated.  Ttie  probative  value  of 
all  opInl<His  is  ultimately  a  matter  which  the 
jm-y  must  determine  tor  itself;  but  whether 
an  opinion  is  so  far  sappcnrted  1^  ttie  actual 
existence  of  drctuostances  which  lead  to  Its 
formntion  as  entities  It  to  be  considered  at  all 
is  a  questitm  ot  law  which  the  (»)urts  must 
determlneL  A  bare  (pinion  of  a  nonexpert 
witness,  without  detailing  the  circumstances 


and  fiuts  upon  wUdi  It  Is  predicated.  If  per- 
mitted to  go  to  the  Jury,  would  amount  vir- 
tually to  a  substitution  of  the  opini<Mi  of  the 
witness  for  the  tvlnlon  of  the  Jury,  and  It  Is 
the  mental  conciusims  of  the  lattw,  and  not 
of  the  fbiTaer,  which  are  invoiced  by  courts 
to  assist  them  in  'arriving  at  ccnrect  comdu- 
slons  with  respect  to  matters  of  fact  wmcn 
they  are  called  upon  to  consider.  Before  the 
o^nlon  of  a  nonexpert  witness  can  be  consid- 
ered It  must  appear  not  only  that  the  witness 
has  the  opportunity  of  learning  the  faces  up* 
on  whldi  the  (^tinloo  is  predicated,  but  it  must 
apoeei  that  the  opinion  was  In  fact  based  up- 
on the  facts  and  circumstances  so  ascei;talned, 
and  not  upcm  bare  conjecture;  and,  In  addi- 
tion to  this,  It  must  appear  that  the  witness, 
In  the  expression  of  the  opinion,  speaks  with 
referfflice  to  the  facts  upon  whidti  it  is  predi- 
cated. Hence,  whatever  opinion  a  nonexp^ 
wttneas  might  be  willing  to  express,  sadx 
oplnicm  cannot  be  received  unless  it  appears 
that  It  is  based  upon  some  knowledge  of  the 
matter  out  of  which  the  mratal  inclusion  of 
the  witness  arose,  and  that  in  the  ddllverance 
of  the  opinkn,  he  q>eaks  with  reference  to 
su<^  knowledge  as  the  basis  ot  Its  ffurution. 
The  parait  of  tills  testatrix  doubtiess  had  an 
admirable  t^^KUtunlty  to  form  a  correct  esti- 
mate as  to  the  mental  condition  of  her  daugh- 
ter. A  long  life  spent  in  close  and  Intimate 
assodation  with  her  would  have  enabled  l^r 
to  obs^e  all  her  eccentricities  of  habit  and 
thought  If  she  bad  stated  the  extent  <tf  her 
observathms,  detailed  any  of  the  peculiarities, 
mental  or  otherwise^  of  her  daughter,  and 
placed  the  opinltm  which  she  did  express  up- 
on such  observations,  then  it  would  have  been 
competent,— Its  reasonableness  to  be  Judged 
of  by  the  Jury.  If,  without  stating  any  of 
the  minor  incidents  which  came  under  her 
observation  during  the  long  association  with 
her  daughter,  she  had  stated  the  fact  of  suen 
association,  and  dlstlnctiy  referred  her  c^ln- 
loa  to  that  for  Its  basis,  by  ssylng  that  It  was 
her  opinion,  derived  frwu  such  association, 
that  har  daughter  was  of  unsound  mind,  such 
opinion  might  have  been  competent;  but, 
where  she  neither  states  the  facts  coming 
under  heir  observatiw  nor  states  that  the 
opinion  expressed  Is  the  result  of  such  obser- 
vation, there  Is  no  possible  theory  upon  which 
it  can  be  received  in  evidence.  The  mere 
fact  that  other  witnesses,  in  the  progress  of 
the  cause,  might  have  stated  facts  which  were 
within  the  knowledge  of  the  mother,  and 
wldch  might  have  served  as  a  basis  for  an 
oplnlw  by  the  latter,  would  not  make  such 
an  opinion  admissible;  it  not  appearing  that 
the  mother,  In  the  expression  of  the  opinion, 
spoke  with  reference  to,  or  based  the  opinion 
expressed  upon,  sudi  facts  thus  detailed.  Of 
course,  If  she  herself  be  without  knowledge 
of  the  existence  ot  the  facts  detailed  by  the 
other  witnesses,  she  would  not  be  mtiUed  to 
ex^Toaa  an  opinion  ot  her  own,  based  upon 
the  facta  thus  recited,  for  the  effect  of  that 
would  be  to  change  the  wh(^e  character  of 
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hex  teMmoaj  from  tbftt  of  a  nonexpert  to 
tbat  ot  an  expert  wttneei;  and  there  la  no 
foundation  laid  for  the  ezpreosion  of  an  opin- 
ion by  her  aa  an  expert  witness,  admlttlns 
even  that  the  qoeBtlm  InrolTed  anch  matters 
of  science,  trade,  or  art  aothorized  the  ac- 
ceptence  of  an  opinion  by  experts.  The  opin- 
ton  la  admissible  In  connection  with  a  gwoen! 
assignment  of  naaons  for  Its  formation,  in 
ord«  to  gita  effect  to  tboae  impresaloiia  made 
iqion  the  mind  of  a  witness  resulting  from 
obBenratIm,  bnt  which  are  incapable  other* 
wise  of  exact  ezpreealon  w  d^lnltlon.  Those 
impnsalMUi  which  we  feel,  the  existence  of 
which  we  reallE^  hot  for  the  exiatence  of 
which  we  are  unable  to  aasfgn  a  perfectly 
clear  and  logical  reason,  when  sai^orted  by 
the  facts  upon  whidi  th^  are  baaed,  may  be 
snlHnitted  to  the  Jnry,  and  they  are  to  Judge 
to  what  extent  the  f^nion  Is  wen  founded. 
In  cases  like  the  one  nnder  conslderatltm  It 
must  appear  that  the  wltneea  not  only  had 
opportnnlllea  to  cbserre  the  drcnmstanoea 
which  are  the  basia  of  any  opinion  whldi  ahe 
might  hare  formed  town  the  subject,  but  it 
must  likewise  appear  that  the  (pinion  repre- 
sents the  mental  result  <a  such  obaerrattmi. 
It  la  <»ie  thing  to  hare  the  (Opportunity,  by  ob- 
servation, to  hare  fwmed  an  opinion,  and 
quite  another  to  exprees  an  <vlnlon  baaed  up- 
on audi  obanrratltm.  If  no  foundation  for  an 
opinlcm  Is  stated,  then  no  standard  ia  estab- 
lished by  which  the  Jury  can  Judge  of  ita  rea- 
sonableoees;  and,  thoe  b^g  no  means  by 
which  the  Jury  could  t^  whether  It  woa  rea^ 
sonable  or  unreasonable,  it  should  not  be  snb- 
mltted  for  th^  consideration.  We  think, 
thorefore^  the  court  properly  «ccluded  the 
(^)lnl«t  offered.  Inaniance  Co.  t.  Lathrop, 
111  U.  S.  612,  4  Sup.  Ot  633;  Inaurance  Oa 
T.  Bodel,  95  U.  a  2S2. 

The  only  other  reception  Is  that  the  Terdlct 
Is  contrary  to  the  evidence.  It  wotdd  serve 
DO  profitable  purpose  to  state  here  In  extenso 
the  evidence  submitted  for  the  req>ectlTe  par- 
ties In  the  trial  of  this  case.  We  have  care- 
fully and  critically  examined  It  with  a  view 
determining  what  should  hare  been  Its  Just 
and  appropriate  probative  farce.  We  find 
that  the  verdict  Is  amply  supported  by  the 
evidence  In  the  case  and  we  have  no  disposi- 
tion, therefore,  to  disturb  It  We  are  the 
more  readUy  persuaded  to  this  conclusion  by 
the  assurance  tbat  the  ^tnent  circuit  Judge 
who  presided  upon  the  trial  of  this  case, 
after  his  usual  painstaking  and  careful  review 
of  the  verdict,  has  seen  proper,  In  bis  discre- 
tion, to  approve  the  finding  of  the  Jnty.  Let 
the  Judgment  of  the  court  below  be  alOimed. 


(9S  <H.  «f} 

BLOCK  at  al.  V.  TINSLET. 
(Supreme  Court  of  Oeorgia.    Feb.  27,  1895.) 
Bah.  Tbovir — No^scit— Liabilitt  ok  Bonp. 
Where,  In  a  bail-trover  action,  the  plain- 
tiffs were  nonsuited,  and  a  jndgment  against 
them  was  rendered  in  favor  of  the  defendant  for 


the  value  ot  tbt  propwty  as  recited  In  the  bond 
which  had  been  ^ven  by  the  idaintiS  to  acq  aire 
posseuioo  of  the  property,  the  defendant  havins 
failed  to  give  bond*  to  wbi«h  judgment  no 
ception  waa  takeo,  there  was  no  errur  In  dis- 
missing, on  demurrer,  an  equitable  petitibn  to 
restrain  the  collection  of  an  execution  issued 
upon  that  Judgment  although,  after  the  nonaoit 
had  tieen  granted,  and  pending  action  by  the 
court  upon  a  motion  to  enter  the  money  Jitdg- 
ment  uie  plaintiffs  had  surrendered  the  prop- 
erty to  the  levying  officer,  and  mewed  thdr 
action  of  bail  trover. 
(Syllabus  by  the  CoorU 

Error  from  superior  court  Bibb  county; 
J.  L.  Hardeman,  Judge. 

Action  of  ball  trover  by  A.  ft  N.  M.  Block 
against  Minnie  Tinsley.  Judgment  of  non- 
suit and  Judgment  against  plalntlfto  on  their 
bond.  Plaintiffs  Vrlng  equitable  iwtltlon  to 
re(9en  the  proceedlnga  Ulunlsaed,  and  plain- 
tlffs  bring  error.  Affirmed. 

Freeman  &  Oriswtdd,  for  phdntUBa  In  a- 
ror.  Harris  A  Harris  and  Hardemap,  Davis 
A  Turner,  for  defendant  in  omw 

LUUPKIN.  J.  A.  ft  N.  M.  Block  brought 
an  action  of  ball  trover  against  Minnie  Tins- 
ley  for  the  recovery  of  certain  personal  pn^ 
erty.  Hie  deCendant  falling  to  r^lery  the 
sam^  the  plaintiffs  gave  bond*  aa  proTldad 
in  section  8420  oC  the  Code,  and  took  posees- 
slMi  of  the  propoty.  This  case  waa  tried 
oa  the  18th  day  of  Jtme^  1894^  and  resulted 
in  a  Judgmmt  of  nnisDlt  Theraynn,  omin- 
sd  ftnr  the  defendant  asked  leave  to  «iter  a 
Judgment  againat  the  plaintiff*  and  their 
surety  for  the  value  of  the  property  aa  re- 
cited in  the  bimd,  and  the  Judge  announced 
tiiat  he  would  reserve  bis  decldon  upon  this 
motion.  The  deck  having  failed  to  enter  the 
Jndgment  of  nonanlt  <m  the  mlnntea  upon  the 
day  it  waa  rendo^d,  an  order  rnu  passed  oa 
June  28,  1894.  directing  that  audi  Judgment 
be  so  entered  nunc  pro  tunc.  On  the  same 
day  another  order  was  passed,  and  ente^ 
on  the  minutes,  adjudicating  tbat  the  de- 
fendant recover  of  the  plalntlffti  and  their 
surety  on  the  bond  the  sum  ot  9200,  which 
waa  the  value  of  the  property*  aa  atated  in 
the  bond.  Tlda  last  order  recited  the  mo- 
tlcHi  which  had  been  i»revlously  made  by  the 
defendant  for  this  Judgment,  and  the  fact 
tbat  the  court  had  reserved  Its  dedstoo  up- 
on the  same.  It  appears  that  on  June  10, 
1884,  the  plaintiffs  had  surreodered  the  prop- 
OTty  to  the  deputy  sheriff  who  had  fwlglnally 
seized  It  and  on  June  21, 1894.  had  teought 
another  action  of  ball  trover  for  its  recovery 
against  the  defendant  Tinsley.  An  execu- 
tion waa  Issued  upon  the  Jndgment  which  sbe 
liad  obtained  as  above  stated,  and  thereupoo 
the  Blocks  brought  an  equitable  petition,  al- 
leging, among  other  things,  the  foregoing 
facts,  and  thie  Insolv^cy  of  Tinsley,  and  pray- 
ing tbat  the  mforcement  of  her  execution 
be  restrained  until  their  rights  In  the  second 
ball  trover  action  coold  be  beard  and  finally 
determined.  This  petition  was  dismissed  on 
demurrer  alleging  tbat  it  set  forUi  no  equtta- 
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ble  cause  ot  actloL  The  ruling  by  tbe  oomt 
In  this  regard  i)re8enta  the  cmij  question  for 
rcTlew.  In  passing  apon  this  qneetlon,  we 
will  fliBt  call  attention  to  the  fact  that  U,  for 
any  reason,  the  judgment  of  nonsuit  was 
erroneously  or  lmproTld»itly  granted,  it  was, 
neTerttaeless,  fully  binding  upon  the  Blot^ 
they  never  having  in  any  manner  excepted 
to  It.  That  the  court  was  right  In  allowing 
the  defendant  Tlnsley  to  enter  up  judgment 
against  the  Blocks  and  their  surely  for  the 
restitution  of  the  property,  oar  Its  value,  Is 
settled  by  the  decision  of  this  court  In 
Thomas  t.  Price,  88  Oa.  S33.i  This  judg- 
ment, though  not  In  fact  entered  upon  the 
minutes  on  June  13, 1894,  has  the  same  force 
■nd  effect  as  if  It  had  been  then  Altered;  and, 
eY&i  if  it  was  not  rightly  granted.  It  was 
binding  upon  the  Blocks,  for  tbe  reason  that 
they  never  excepted  to  It  It  makes  no  dif- 
ference that  the  order  allowing  this  Judgm^t 
to  be  entered  on  the  minutes  was  granted  in 
the  absoice  of  their  connseL  Tbe  motion  by 
defendant's  counsd  for  the  allowance  of  such 
Judgment  was  made  In  open  court,  in  the 
presoice  of  counsel  for  the  {^intiffs,  and  at 
tbe  proper  time.  Tbe  judge  thereupon  sigi- 
nlfled  that  he  would  entertain  the  same,  but 
would  reserve  his  decision  upon  tbe  qiieB- 
tlon  thus  presented.  For  aught  that  appears 
In  tbe  record,  counsel  tor  the  plaintiffs  made 
no  resistance  to  the  motion  whatsoever.  At 
any  rate,  they  bad  notice  tbat  the  court  had 
nudertaken  to  pass  upon  the  motion,  and 
mi^t  at  any  time  thereafter  rendor  judgment 
thereon  against  tlielr  clients.  This  being 
•0,  tb^  were  bound  to  take  notice  of  any 
action  tbe  court  might  thereafter  talce  upon 
the  motion  in  open  court,  as  tbe  case  was 
•tin  undisposed  of,  so  far  as  this  motion  was 
concerned.  Indeed,  It  vnnild  seem,  even  In 
the  absence  of  express  notice  of  the  fact  that 
tbe  deitaidant  had  moved  to  enter  up  Judg- 
ment tipon  the  forthonnlng  bond,  that  tbe 
I^ntlfl^  In  tbe  exodse  of  dillg«i^  would 
still  have  to  look  aftw  their  case,  to  the  ex- 
tent, at  least,  of  resisting  a  Judgnumt  against 
them  np<m  their  bond.  They  certainly  must 
hare  known  that,  after  nonsuit  In  their  actkm 
of  trover,  they  no  longer  had  any  right  to  tbe 
possession  ot  the  prc^ierty;  and,  If  they  made 
no  effort  to  v<^nntarlly  restore  its  possesion 
to  tbe  defendant,  fliey  surely  had  reason  to 
anticipate  that  the  defoidant  would  ask  for 
a  judgmmt  against  them  upon  -tb^  bond. 
This,  as  was  decided  In  Thomas  t.  Price, 
■tqirat  Uie  defendant  coold  do  by  motion  In 
open  court  Immediately  after  the  plaintiffs 
were  wnuulted  in  th^r  action,  and  they  cer- 
tainly would  not  be  Justified  in  abandoning 
their  case  at  liiat  stage  of  the  proceedings. 
Nor  does  it  make  any  differoice  that,  before 
the  judge  announced  his  decision  upon  the 
defendant's  motlcm,  the  Blo(to  had  already 
snrrendwed  the  custody  of  the  property  to 
the  deputy  sheriff  who  made  the  original 
levy,  and  had  begun  a  new  actlcn  of  trover 
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against  the  def^dant  Pending  the  action 
of  the  court  upon  the  defendant's  motiixi,  the 
plalntUEs  acted  at  their  peril  In  snrrradeilng 
the  prt^terty  to  any  one  whomsoever,  a&  so 
doing  coold  In  no  way  protect  them,  as 
against  any  Judgm^it  the  court  might  after* 
wards  render  In  the  defendant's  favor. 
When  the  judgment  of  nonsuit  was  rendered, 
and  the  defendant  elected  to  take  a  mcHiey 
judgment  for  the  value  of  the  property,  that 
.proper^,  so  flir  as  she  was  concerned,  be- 
came the  property  of  the  Blocks;  and  wh^ 
tbat  money '  Judgmoit  was  legally  entered, 
as  was  done,  and  was  acquiesced  In  by  the 
Blocks,  by ,  failing  to  ecKc^  to  it,  tbe  ques- 
tion of  title  to  Ihe  property  originally  in  dis- 
pute was  forevor  settled  betweoi  these  par- 
ties. The  Blocks  gained  nothing  whatever 
1^  returning  it  to  the  ofllcer,  nor  oonid  they 
by  this  means  wipe  out  all  that  bad  been 
d(»ie,  and  begin  anev.  The  rights  of  all  tbe 
parties  having  become  fixed  by  the  Jndgmeat 
finally  entered  In  the  original  bUl*txo<w  ac- 
tion, it  was  too  late,  after  the  time  for  esr  • 
ceptlng  to  tlu.t  Judgment  had  expired,  to  re- 
op«i  the  proceedings  by  an  equitable  peti- 
tion. The  court  bdow  was  therefore  rl^t 
In  dismissing  the  same.   Judgment  affirmed. 


(05  o*.  m) 

THOUPSON-HIIiBS  00.  et  aL  T.  DODD 
et  aL 

(Sniwane  Ooart  of  <}eoiita.   April  15,  188S.) 

ImOLVBNT  TSADBBS*  AOT— FlLIHO  PbIIHOH— Ev- 

VBOT  ON  Unbboordbd  Hobtoaqb. 

While  tbe  insolvent  traders'  act  jvovldes 
that  mortgages  made  hj  tbe  dehtrar  after  tbe  fil- 
ing of  the  creditors'  petition  for  the  purpose  of 
securing  existlDg  debts  ihall  be  vacated,  the  lien 
of  a  valid  mortgage  executed  by  Mm  before 
sncb  filing  is  not  affected  thw^y;  and  notlUng 
in  the  registry  act  of  1880  deiKlves  sadi  a  mMt- 
gage  of  its  priority  over  the  claims  ot  fhe  unse- 
cured creditors  as  to  the  property  covered  by  the 
mortgage,  or  the  proceeds  tbereof,  although  the 
mortgago  may  not  have  been  filed  for  record 
until  after  the  filing  of  the  credltm*  petitimi. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  county;  0. 
Q.  Janes,  Judge. 

Action  by  the  Thompson-Hlles  Company 
and  others  against  one  Dodd.  J.  R.  Barber 
was  appointed  receiver  under  the  insolvent 
traders'  act  From  an  order  of  distribution 
of  the  assets,  Thompson-Hlles  Company  and 
others  bring  error.  Brought  forward  from 
the  last  term.  Code,  {{  4271ar4271a  Af- 
firmed. 

Blance  ft  Fielder,  Sanders  ft  Davli^  anA 
OolvUIe  ft  Noyes,  tor  plaintiffs  In  oror.  Ir- 
win ft  Bunn,  for  defendants  In  errw. 

SIMMONS.  O.  J.  On  August  5,  1893,  th^ 
Thompson-Hlles  Company  and  others,  nnse 
cured  creditors  of  Dodds,  a  merchant,  filed  a 
petition  against  him  under  the  insc^vent 
traden*  act  (Code,  {  81408),  and  a  recelvor 
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was  appointed,  who  took  charge  of  his  stock 
of  goods,  and  sold  them.  Prior  to  the  filing 
of  the  petition,  to  wit,  on  May  27  and  Jxine 
3, 1893,  two  mortgages  on  the  goods  had  been 
given  by  Dodds  to  the  First  National  Bank 
of  Gedartown;  and,  upon  a  petition  to  dis- 
tribute the  fund  in  the  hands  of  the  receiver 
arising  from  the  sale  of  the  goods,  the  mort- 
gagee, who  had  tje&x  made  a  party  platntilT 
to  the  petition,  claimed  priority  over  the  un- 
secured creditors.  It  appears  that  the  mort- 
gages were  not  recorded  or  properly  filed  for 
record  within  30  days  from  the  date  of  their 
execution,  nor  until  after  the  petition  had 
been  filed  and  a  receiver  appointed;  and  for 
this  reason  the  unsecured  creditors  claimed 
that,  as  against  them,  the  mortgages  were 
not  a  lien  on  the  property.  The  court  award- 
ed priority  to  the  mortgages,  and  this  Judg- 
ment was  excepted  to.  We  think  the  court 
was  right  in  so  h(^ding.  Section  3149d  of  the 
Code,  which  was  relied  on  by  the  plaintiffs 
In  error,  reads  as  follows:  "Upon  the  ap- 
pointment of  a  receiver,  no  creditor  shall  ac- 
quire any  preference,  by  any  judgment  or 
Hen,  or  any  suit  or  attachment  under  pro- 
ceedings commenced  after  the  filing  of  the 
bill,  and  all  assignments  and  mortgages  to 
pay  or  secure  existing  debts  made  after  the 
filing  of  said  bill,  shall  be  vacated,  and  the 
assets  divided  pro  rata  among  the  creditors, 
preserving  all  existing  liens."  This  section, 
it  will  be  seen,  deals  with  mortgages  made 
after  tlie  filing  of  the  petition,  and  does  not 
refer  to  mortgages  made  before  that  time, 
except  In  so  far  as  it  provides  for  the  preser- 
vation of  existing  liens.  It  was  Insisted, 
however,  that,  under  the  registry  act  of  1889, 
mortgages  made  but  not  filed  for  record  before 
the  filing  of  the  petition  stand  upon  no  t>et- 
ter  footing,  as  against  the  petitioning  credit- 
ors, than  if  made  subsequently,  the  act  pro- 
viding that  "deeds,  mortgages  and  liens  of 
all  kinds  which  are  now  required  by  law  to 
be  recorded  In  the  office  of  the  clerk  of  the 
superior  court  of  each  county  within  a  speci- 
fied time,  shall,  as  against  the  Interests  of 
third  parties  acting  in  good  faith  and  without 
notice,  who  may  have  acquired  a  transfer  or 
lien  binding  the  same  property,  take  effect 
only  from  the  time  they  are  filed  for  record 
in  the  clerk's  office."  Acts  1889.  p.  106.  In 
our  opinion,  It  would  be  giving  the  act  a 
strained  construction  to  hold  that  unsecured 
creditors,  by  the  filing  of  a  petition  of  this 
character,  and  by  the  receiver's  taking  charge 
of  the  property,  acquire  such  a  transfer  or 
Hen,  within  the  meaning  of  this  section  of 
the  act,  as  to  give  them  priority  over  a  mort- 
gagee whose  mcH'tgage  on  the  property  was 
given  prior  to  the  filing  of  the  petition, 
though  not  recorded,  or  filed  for  record,  until 
afterwards.  Before  the  adoption  of  the  act 
of  18S9,  the  effect  of  failure  to  record  a  mort- 
gage within  the  time  prescribed  by  law  was 
to  postpone  It  "to  all  other  liens  created  or 
obtained  or  purchases  made  before  the  actual 
record  of  the  mortgage."   Cod^  1 1957.  But 


It  was  never  held  that  the  effect  of  such  fail- 
m*e  was  to  pos^one  the  mortgace  in  the 
claim  of  an  unsecured  creditor  who  had  not 
obtained  a  judgment  against  the  debtw.  We 
know  of  no  reason  for  holding  that  the  act  of 
1S89  was  intended  to  place  creditors  on  any 
better  footing  in  this  respect  than  that  oc- 
cupied by  them  before.  Judgment  affirmed. 

ATKINSON.  J.,  not  presiding. 


(96  Qm.  776) 

ALMAND  T.  OBOBGIA  BAILROAI)  As 
BAMKINa  00. 

(Supreme  Ooart  of  Georgia.    April  29,  1805.) 

CaERIERS— LlABlLITT  AS  WaRBBOUSBKEX — DeLAT 

— Nboliobncb  of  CktHMECTiKO  Link. 

1.  According  to  the  decision  of  this  court 
In  the  case  of  Railroad  Co.  v.  Felder,  46  Ga. 
433,  approved  in  the  case  of-  Kailroad  Co.  v. 
Camp,  53  Ga.  599,  where  goods  are  shipped  by 
rail  and  arrive  at  destination  within  the  usual 
time  reqnired  for  transportation,  and  are  there 
deposited  by  the  railroad  company  in  a  place 
of  safety,  and  held  ready  to  I>e  d^ivered  to  the 
consignee  on  demand,  the  ctKnpany'B  liability  as 
a  commcHi  carrier,  in  the  absence  of  m  ctmtrary 
custom  of  trade  as  to  delivery,  ceases,  and  Its 
liability  as  a  warehoaseman  begins. 

2.  Where  goods  are  shipped  by  rail  over 
the  connecting  lines  of  different  railroads,  and 
are  delayed  in  arriving  at  their  final  destina- 
tion, and  there  Is  no  evidence  showing  npon 
what  contract  the  shipment  was  made,  or  tnat 
the  company  completing  the  transpcHlation  had 
any  connection  with  such  contract,  nor  any  evi- 
dence showing  when,  where,  or  by  which  one  of 
the  companies  the  delay  was  in  fact  caused, 
upon  these  facta  alone  a  finding  that  the  delay 
in  questi<Ki  was  chargeable  to  the  fault  or  negli- 
gence of  the  last  company  receiving  the  goods 
would  not  have  been  warranted. 

3.  There  being  one  or  more  qn»tions  of 
fact  involved  in  this  case  which,  even  npon  the 
theory  that  the  railroad  compei^  was  Uable  as 
a  warehouseman  only,  ought  to  be  passed  upon 
by  the  jury,  it  was  error,  in  sustaining  the  cer- 
tiorari, to  also  render  final  Judgmoit  in  favor 
of  the  defendant 

fSyllabus  by  the  Court) 

Error  from  sapolor  court,  Hancock  county; 
Seaborn  Iteese,  Judg& 

Action  by  J.  S.  Almand  against  the  Gewgia 
Railroad  &  Banking  Company.  Judgment 
for  defendant,  and  plaintiff  brings  eirw. 
Brought  forward  from  the  last  term.  Code^ 
a  4271a-1271c.  Reversed. 

3.  A.  Barley,  T.  Jj.  Reese^  Jordan  ft  Bni^ 
well,  and  B.  H.  I«w1b,  tat  ptatntUT  in  mw. 
Jos.  B.  &  Bryan  Commtng  and  M.  P.  Beese, 
for  d^endant  In  etior. 

SIMMONS,  C.  J.  Goods  condgned  to  the 
plaintiff  over  the  defendant's  railroad  were 
unloaded  into  Its  dei>ot  at  the  point  of  des- 
tination on  the  afternoon  of  their  arrival, 
and  on  the  following  motnlng  were  consumed 
in  a  conflagration  which  destroyed  the  depot: 
and  this  action  was  brought,  in  a  Justice's 
court,  to  recover  for  their  value.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and 
upon  cotiorarl  by  the  defendant  the  jodge 
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of  the  mpetlor  court  sustained  the  certtorarl 
and  rendered  flnal  Indgment  in  faTor  of  the 
defendant;  whereiqion  the  ^abitUt  excited, 
alluring  that  the  coort  erred  (1)  In  holding 
the  defendant  not  lialH^  and  <2)  in  rendering 
flnal  Judgment,  and  not  Bending  the  case  back 
few  a  new  trial  in  the  Jnstice'B  coort 

1,  2.  If  the  relation  cnC  the  railroad  company 
to  the  consignee  at  the  time  the  goods  were 
destroyed  was  still  that  of  a  common  car- 
rier, the  onnpany  was  UaUe  as  an  insurer, 
and  no  escuse  would  avail  it,  the  loss  not 
having  beoL  occasioned  by  the  act  ot  God  or 
the  public  enemies  of  the  state  (Code,  S  2060); 
but,  If  the  relation  of  the  company  had  chan- 
ged to  that  of  a  warehouseman,  it  was  not 
liable  unless  It  foiled  to  exexciae  ndinary 
dlligCTce  t<x  the  protectkm  of  the  goods.  Un- 
der the  erldwce  in  the  reowd,  the  defendant 
could  not,  according  to  the  rule  laid  down  In 
Railroad  Ga  t.  Fdder,  4S  Ga.  433,  be  held 
liable  as  a  common  carrier.  In  that  case  It 
was  held  that  where  goods  shipped  by  raQ 
arrive  at  destinatlcm  within  the  nsoal  time 
required  for  transportation,  and  are  th^  de- 
posited by  the  railroad  company  In  a  place 
of  safety,  and  held  ready  to  be  ddivered 
to  the  c(mdgnee  on  demand,  the  company's 
UaMlty  as  a  coiAmmi  carriw,  in  the  absoice 
of  a  contrary  custom  of  trade  as  to  deliveiy, 
ceases,  and  Its  liability  as  a  warehouseman 
begins.  See  also  Railroad  Co.  v.  Camp,  53 
Oa.  600.  It  was  contended  that  the  ship- 
ment In  the  present  case  did  not  fall  \rithln 
the  operation  of  this  rule,  because  the  goods 
did  not  arrive  within  the  usual  time  required 
few  transpf^tltm.  It  appears,  however,  that 
they  were  shipped  from  a  point  beyond  .the 
defendant's  railroad,  and  It  does  not  appear 
upon  what  contract  they  were  rectived  by 
the  Initial  carrier,  or  that  the  def^dant  had 
any  connection  with  such  contract;  nor  was 
there  any  evidence  showing  when  or  where 
the  dday  was  in  fact  caused.  Upon  these 
facts  alone,  a  finding  that  the  delay  was 
chargeable  to  the  fault  or  negligence  ot  the 
last  company  receiving  the  goods  would  not 
be  warranted.  Ridlway  Ca  v.  Jobnstm,  85 
Ga,  407,  U  S.  B.  809. 

3.  But,  ev0D  upon  the  theory  that  the  de- 
fendant's relation  to  the  consignee  at  the 
time  of  the  loss  was  merely  that  of  a  ware- 
houseman, the  hwden  was  upon  it  to  show 
that  It  exercised  dne  diligence  as  such  (Code^ 
I  206^,  and  there  was  evid«ice  tnm  which 
It  could  be  Inferred  that  the  loss  was  oc- 
casitmed  hy  negligence  on  the  part  of  the 
defendant  Th^e  being,  thereftH«,  issues  of 
fact  Involved,  which  ought  to  be  passed  upon 
by  a  Jury,  It  was  ernnr.  In  sustaining  the 
certiorari,  to  also  render  final  Judgment  In 
favor  of  the  defendant  The  Judgment  of 
the  court  below  Is  reversed,  with  direction 
that  the  case  be  remanded  for  a  new  trial  In 
the  Justice's  court 

ATKINSON,  Jtj  concniring  for  special  rea- 
sons. 
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(K  Ga.  778) 
McCRABT  V.  CLEMENTS  et  aL 
(Supreme  Court  of  Georgia.    April  29,  1895.) 
RBaoi/riKo  Tkdbt— Prbbobiption— Wbbn  Stat- 
DTB  Beoixs  to  Ron. 

1.  Where  a  father  causes  a  deea  to  land, 
for  which  he  hLs  himself  paid  the  purchase 
money,  to  be  made  to  hims^f,  as  giiardian  of 
his  mlDor  son,  for  whom  he  is  neither  a  testa- 
mentary nor  (because  of  his  not  having*  given 
bond  as  such)  a  statutory  gnardlan,  the  legal 
effect  of  such  conveyance  ia  the  creation  of  a 
trust  in  the  land  in  favor  of  the  minor  son,  and 
the  position  of  the  father  with  reference  to  this 
estate  is  really  that  of  a  trustee,  and  not,  tech- 
nically, that  of  guardian. 

2.  If,  in  case  of  such  a  trust,  the  father, 
during  the  minority  of  the  son,  conveys  such 
land,  as  his  own  property,  to  another,  who  talies 
without  actual  notice  of  the  trust  and  the  trust 
estate  be,  until  the  son  attained  his  majority, 
represented  by  the  father,  then,  inasmuch  as 
the  trust  itself  becomes  executed  hy  the  majori- 
ty of  the  son,  the  interest  of  the  sou  is  thus  at 
all  times  represented  by  a  person  competent  to 
sue.  and  prescription  runs  in  favor  of  the  pur- 
chaser, continuously,  from  the  beginning  of  pos- 
sessioQ  under  the  conveyance  from  the  father; 
and  if  the  purchaser,  in  good  faith,  goes  into 
possession  thereunder,  and  continues  for  a  term 
of  seven  years  before  the  institution  of  a  suit  by 
the  son  for  the  recovery  of  the  property  thus 
conveyed,  he  acquires,  aa  against  the  son,  a  good 
title  uy  prescripaoQ. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Marlon  county; 
W.  B.  Butt  Judge. 

Action  by  William  McCrary  against  R.  E. 
Clements  and  others.  Judgment  for  defend- 
ants. Flalntifr  brings  error.  Brought  for- 
ward from  last  term.'  Oode^  |i  4271ar-4271c. 
Altirmedt 

Lumpkin  &  Dunham  and  WlmUj^,  Worrlll 
A  McMlchad,  for  plaintiff  In  errtH-.  Miller 
A  Miller,  W.  D.  Crawford,  and  Brannon, 
Hatcher  &  Martin,  tor  defendants  in  error. 

ATKINSON,  J.  1.  While  the  present  plain- 
tiff was  yet  a  minor,  his  tether  purchased 
the  premises  In  dispute,  and  caused  them  to 
be  conv^ed  to  bimself,  as  guardian  of  the 
plaintiff.  As  a  matter  of  fact  he  was  ud- 
ther  a  testamentary  guardian  of  the  plain- 
tu^  not  the  guardian  of  his  pn^erty  under 
the  statute.  While  he  was  the  natural 
guardian  of  the  person  of  the  plaintiff,  he 
had  never  given  bond  so  u  to  constitute 
hlms^  a  guardian  of  the  property  of  the 
plaintiff.  Not  being  a  guardian  of  the  plain- 
tiff at  all,  the  plaintiff  himself  being  then 
an  Infant  I^  order  to  make  the  Instrument 
operative  it  is  necessary  to  treat  the  con- 
veyance as  creating  a  trust  by  means  of 
which  the  legal  title  was  vested  In  the  par- 
ent and  the  beneficial  intwest  In  the  mlnw 
son.  By  the  terms  of  our  Code,  iu>  formal 
words  are  necessary  to  create  a  trust  estate, 
and,  whatever  a  numlfest  intention  is  ^hlb- 
Ited  that  another  pwaon  shall  have  the  bene- 
fit of  the  property  conveyed,  the  grantee 
shall  be  declared  a  trustee.  As  we  have 
seen,  this  parent  was  In  no  sense,  legally 
or  technically  speaking,  a  guardian  ot  the 
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plaintiirs  property.  He  did  take  tbe  legal 
title.  The  ben^cial  Interest  was  Tested  In 
the  son.  We  think,  therefor^  that  the 
feet  of  the  transaction  wu  the  creation  of  a 
trust,  and  the  nomination  of  the  parent  to  be 
the  trustee. 

2.  It  appears  from  the  record  In  this  case 
that,  after  the  execution  of  this  deed  to  the 
father  'As  guardian,  the  son  rwnored  to  tbe 
state  of  Florida,  and  remained  there  until 
after  he  attained  Us  nujorlty;  that  In  18Si 
the  &ther  conreyed  this  property  to  the  per- 
sons under  whom  the  present  defendants 
acquired  thdr  title;  that  the  perscHU  to 
whom  the  father  conveyed  went  Into  pos- 
session, and,  Jointly  with  the  present  de- 
fendants, temalned  continuously  In  posses- 
sion (the  property  being  previous  to  that 
time  unoccupied)  until  after  more  than  seven 
years  had  elapsed  ftom  the  time  of  their 
first  entry;  that  the  purchasers  from  the 
father  bad  no  actual  notice  of  how  he 
claimed  the  title  or  right  of  possession  to 
the  premises,  though  the  deed  to  bim  as 
'  guardian  was  recorded  In  time;  that  the 
father's  death  occurred  after  the  majmlty 
of  the  son.  but  before  the  Institution  of  the 
sidt.  It  will  be  observed  from  this  state- 
m«it  of  facts  that  the  legal  title  to  the  prem- 
ises in  dispute  (treating  the  conveyance  to 
the  father  as  the  creation  of  a  ttnst,  and  this 
is  necessary  In  ordw  to  give  eCFect  to  it  at 
all,  as  conveying  an  Intwest  to  the  son)  re- 
sided until  the  majority  of  the  son  In  tbe 
father,  and  he  at  any  time  might  have 
brought  an  action  of  ejectment,  in  his  char- 
acter as  trustee,  to  recover  the  prnniBes 
conveyed  by  him.  There  were  no  limita- 
tions over  beyond  the  son,  the  present  plain- 
tiff, to  be  protected  by  the  ftther  in  bis 
capacity  as  trustee,  and  therefiwe  the  naked 
trust  In  favor  of  the  minor  son  was  executed 
by  the  majority  of  tbe  latter.  So  that,  at  all 
timoa  from  the  date  of  tbe  first  entry  of  tbe 
lessors  oi  tbe  present  defendants,  thore  was 
some  pwson  repi'esKitlng  the  legal  title  to 
this  estate  who  was  competent  to  sue.  Yet, 
nevertlieleRs,  the  defendants  and  Uwse  un- 
der whom  they  claim,  buying  In  good  faith, 
without  actual  notice  of  any  equity  in  the 
plaintiff,  were  permitted  to  remain  in  tbe 
undisputed  possession  of  the  premises  until 
after  the  oplratlon  of  more  than  seven 
years,  from  the  date  of  their  first  entry  to 
the  institution  of  the  suit.  That  proacrip- 
tion  runs  in  favor  of  such  a  possessnr  is  not 
now  open  to  question.  This  court,  In  Knorr 
V.  Raymond,  73  Ga,  75S,  states  tlie  doctrine 
npon  that  subject  to  be:  "It  Is  conceded  as 
the  well-settled  law  that  time  does  run 
against  the  equitable  estate  of  minors.  If  tbe 
legal  estote  reside  In  one  ciHnpetent  to  as- 
sert tb^r  rights;"  dtinj;  Pendergrast  v. 
Foley.  8  Ga.  U;  Wlngfleld  v.  Virfdn.  51  Oa. 
'  138;  Brady  v.  Walters.  55  Ga.  25;  Vamer 
r.  Gunn,  61  Ga.  M;  Sparks  v.  Roberts,  65 
Ga.  571;  Merritt  v.  Merritt,  6C  Ga.  824; 
Ford  V.  Cook,  TS  Ga.  215.  Tbe  trust  being 


executed  the  majority  of  the  son,  and 
be  falling  to  ave  within  seven  years  from 
the  first  entry  1^  the  purchasers  i^m  tbe 
ibtber,  the  defendants  have  acquired  a  good 
title  Ijiy  pre8Criptl<Hi.  The  Judgment  of  the 
court,  therefore,  confirming  their  prescrip- 
tive titl^  must  be  and  Is  affirmed. 


<9SCta.l59) 

HANKS  v.  PEARGE  et  oL 
(Supreme  Ooort  of  Georgia.    April  29, 18D6.) 

DOBMAKT  JuDGHBST— EhTBT  OX  EXBCDtlOV— SDV- 
nOIBNCT. 

1.  Unsn^wrted  by  some  sach  action  or  mo- 
tloD,  in  a  judicial  proceeding,  as  serves  to  mani- 
fest a  putpoae  upon  tbe  part  of  a  plaintiEE  in  ex- 
ecution to  insist  upon  the  enforcement  of  hit 
judgment,  or  by  some  other  bcuia  fide  condnct  on 
his  part  aBserting  tbe  lien  thereof,  such  as  pla- 
ciuK  tbe  execution  in  tbe  hands  of  a  levying  of- 
ficer and  daiming  money  theceon,  a  mere  entry 
by  an  officer  upon  tbe  execution  is  not  snfficient 
to  sare  the  Judgment  from  dormancy,  nnless  the 
entry  be  made  by  an  officer  authorised  to  exe- 
cute and  return  the  writ,  and  unless  it  likewise 
contain  such  a  statement  by  tbe  officer  of  some 
material  fact  responsive  to  the  mandate  of  the 
process  as  would  tend  either  to  charge  blm  with, 
or  discbarge  bim  from,  reBponsibiUQr  to  the  plain- 
tiff. 

2.  An  entry  in  the  followloK  words:  "May 

19,  1875.  Directions  from  plalntifE's  attorney. 
L.  T.  Downing,  received  for  the  collection  of 
this  fi,  fa.," — though)  made  by  an  officer  aatborised 
to  execute  and  return  the  wnt,  is  a  simple 
statement  by  him  of  a  merely  irrelevant  fact, 
and  Is  neither  responsive  to  tbe  mandate  of  the 
process  nor  tends  to  charge  bim  with,  or  dia- 
charge  him  from,  liability  to  tbe  plaintiff;  and. 
there  having  been  no  other  entry  upon  or  aciioo 
under  the  execution  within  seven  years  from 
tbe  date  of  the  last  pre<^ing  lawful  entry  there- 
on which  would  serve  to  keep  it  alive,  the  judg* 
ment  upon  which  it  Issued  was  dormant. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  coui't,  Muscogee  coun- 
ty; W,  B.  Butt,  Judge. 

Action  by  8.  Ij.  Hanks  against  T.  J.  Pearce 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Brought  forward  from 
the  last  term.  Code,  S8  4271a-4271a  Af- 
firmed. 

McKefll  &  Levy  and  Francis  D.  Peabody. 
for  plaintiff  In  error.  J.  H.  Worrill  and  Pea- 
body,  Brannon,  Hatcher  &  MarUu,  for  de- 
fendants In  error. 

ATKINSON,  J.  Section  2914  of  the  Code, 
which  declares  how  and  In  what  manner 
and  by  what  means  a  Judgment  may  be 
saved  froju  dormancy,  has  always  heret<^ore 
received  a  liberal  and  equitable  constructlMi, 
tbe  Judges  early  departing  from  the  letter 
of  the  statute,  and  lDt«*preting  It  according 
to  its  reason  and  spirit  Hence,  during  tbe 
long  period  of  Its  existence  as  a  statute, 
many  occasions  have  arl8«i  for  Its  applica- 
tion to  tbe  facts  of  particular  cases,  ai^  ac- 
cordingly the  decisions  of  this  court  have 
taken  a  wide  range  in  treating  this  statute 
and  applying  It  so  as  to  give  full  force  and 
effect  to  its  remedial  intent  While  the  stnt- 
ute  Itself  says  that  to  prevent  dormancy  of  a 
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judgment  It  ts  reqtilslte  tbat  within  periods 
of  seven  years  eacb  an  entry  apon  the  execu- 
tion shall  he  made  by  some  officer  authorized 
to  execute  and  return  It,  it  has  been  held  by 
this  conrt  that,  pending  an  Issue  upon  the 
Taltdlty  of  such  an  execution.  In  a  court 
wherein  the  same  Is  called  In  question,  the  ex- 
ecution does  not  become  dormant  until  after 
tbe  expiration  of  seven  years  from  the  de- 
termination of  this  issue,  even  though  In  the 
meantime  no  entry  be  made  thereon^  It  has 
accordingly  been  held  tliat  where  the  execn- 
tion  Is  placed  In  the  hands  of  an  officer  while 
yet  alive,  for  the  pmpose  of  claiming  money 
raised  nnder  oth^  process,  the  judgment  does 
not  become  dormant,  though  more  than  sevoi 
years  elapse  between  the  date  of  the  last  en- 
try thereon  and  the  final  judgment  of  distri- 
bution of  title  funds  claimed  under  the  execu- 
tion. This  serves  to  establish  the  principle 
that  wherever  the  plaintiff  in  execution  Is 
engaged  In  a  bona  fide  ^fort,  through  the 
ag<mcy  of  the  courts,  to  subject  to  the  lien 
of  his  judgment  a  fund  whlcli  Is  being  ihere 
administered,  or  the  prt^rty  of  tbe  d^end- 
aut  upon  which  It  has  been  iCTled.  such  pur- 
pose upon  the  part  of  the  plaintiff,  mani- 
fested by  the  Judicial  proceeding,  would  of 
itself  serve  to  keep  alive  his  judgment.  But 
where,  aside  from  judicial  proceeding  looking 
toward  the  enforcement  or  satisfaction  of  the 
jn^ment,  a  mere  entry  Lb  rdied  upon  to  pre- 
vent Its  dormancy,  then  the  entry  must  be 
made  by  some  officer  who  is  charged  by  law 
with  the  execution  of  the  process,  hnd  it 
must  express  some  such  action  upon  his  part 
as,  being  resi>onslve  to  the  mandate  of  the 
writ,  would  tfflid  to  charge  him  with,  or  dis- 
charge him  from,  responsibility  to  the  plaiu- 
tlCf.  With  whatever  liberality  this  court  may 
have  construed  the  section  of  the  Code  now 
nnder  review,  It  has  never  yet  held  that  an 
entry  by  an  officer  not  authorized  to  make  it, 
however  relevant  or  material,  would  prevent 
dormancy  of  a  judgment;  nor  has  it  ever  yet 
decided  that  an  entry  containing  a  statement 
of  facts  wholly  irrelevant  to,  and  discon- 
nected from,  the  mandate  of  the  process, 
however  competent  might  be  the  officer  who 
made  It,  would  save  an  execution  from 
dormancy.  While  It  has  been  stated  gener- 
ally to  be  the  rule  that  any  bona  fide  action 
of  the  plaintiff  which  shows  tbat  he  Intends 
to  ke^  the  judgment  alive  will  prevent  Its 
dormancy,  those  words  are  to  be  taken  In 
the  sense  in  which- they  were  intended  to  be 
employed.  They  do  not  mean  that  any  pri- 
vate personal  assertion  of  an  Intention  upon 
the  part  of  the  plaintiff  to  keep  alive  his 
judgment  would  serve  to  accomplish  that 
result;  but  they  mean  such  bona  fide  conduct 
upon  the  part  of  the  plaintiff,  made  manifest 
upon  the  public  record  by  the  official  action 
of  some  person  charged  with  .the  dutj*  of 
executing  the  process,  or  by  an  ap'pcal  to  tbe 
courts,  with  the  object  of  realizing  upon  such 
process.  Such  on  intention,  so  manifested, 
puts  tbe  world  on  notice  that  the  judgment 
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Is  being  enforced,  and  It  Is  socb  conduct,  so 
manifested,  as  serves  to  keep  the  judgment 
alive.  It  will  be  observed  that,  in  both  of  the 
cases— Smith  v.  Rust,  79  Ga.  619,  6  S.  E. 
250,  and  Oholaton  v.  O'Kelley,  81  Ga.  19,  7 
S.  £}.  107— which  are  cited  to  the  proposition 
just  stated,  there  was  an  effort  upon  tbe 
part  of  the  plaintiff,  through  the  instrumw- 
tality  of  the  courts,  to  enforce  his  judgment, 
and  It  was  such  conduct  which  the  court  bad 
in  view  at  the  time  the  principle  above 
stated  was  announced.  The  question  then  Is, 
what  is  the  character  of'  entry  which  will 
serve  to  keep  a  judgment  alive,  assuming 
that  there  has  been  no  oth&  assertion  of  tbe 
judgment  lim  through  judicial  process  so  as 
to  save  it  from  the  statute  of  limitations,  and 
assuming  that  the  entry  Is  made  by  some  of- 
ficer authorized  to  execute  and  return  the 
process?  The  rule  stated' In  49  Ga.  578,  in 
the  case  of  Hatcher  v.  Gammell,  it  seems  to 
us,  is  the  correct  one,  which  Is  to  the  effect 
that  any  entry  Is  sufficient  which  will  serve 
to  cliarge  or  discharge  the  officer  whu'se  duty 
It  is  to  execute  tbe  process.  This  Is  tbe  real 
test,  and  ought  to  be,  of  the  relevancy  of  on 
entry.  The  officer  is  charged  by  the'mandate 
of  the  writ  that,  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  defendant,  he 
make  the  amount  of  money  stated  in  the  ex- 
ecution. Any  ratnrn  is  a  relevant  one  which 
tends  to  establish  bis  reaponslbllltj  to  the 
plaintiff  for  a  failure  to  observe  tbe  mandate 
of  the  court.  Any  entry  would  be  a  relevant 
one  which,  on  the  other  hand,  would  serve  to 
discharge  him  from  responsibility  to  tbe 
plaintiff:  and  hence  we  hold  the  true  rule  to 
be  that  where  an  entry  alone,  unsupported  by 
judicial  action,  Is  relied  upon  to  save  from 
dormancy  an  execution,  that  entry  must  be 
made  by  some  officer  whose  duty  it  Is  to 
make  the  money  upon  the  writ,  and  of  some 
fact  which  would  tend  to  charge  or  discharge 
him  with  or  from  responsibility. 

In  the  present  case  the  dormancy  of  the 
Judgment  Is  to  be  determined  by  the  suffi- 
ciency of  an  entry  made  in  the  following 
words:  "Directions  from  plaintiff's  attorney, 
L.  T.  Downing,  received  for  the  collection 
of  this  fl.  fa."  This  entry  was  made  by  an 
officer  authorized  to  execute  and  return  tbe 
writ.  It  was  made  in  time  to  have  saved  the 
Judgment  from  dormancy.  If  It  is  a  sufficient 
entry,  It  saves  the  judgment.  If  it  is  In- 
sufficient in  law,  the  judgm^t  Is  dormant. 
In  determining  the  sufficiency  of  this  return 
it  win  be  necessary  to  Inquire  whether  or 
not  it  imposes  upon  tbe  sheriff  any  duty  in 
addition  to  tbat  to  which  he  was  already 
bound.  By  the  mandate  of  the  process  he 
was  directed,  under  the  seal  of  the  court,  im- 
mediately to  proceed  with  tbe  collection  of 
tbe  money  due  thereon.  No  more  positive 
direction  could  be  given  to  an  officer  to  pro- 
ceed than  that  contained  In  the  words  of  the 
execution:  "We  command  you  that,  of  the 
goods  and  chattels,  lands  and  tenements," 
^etc,  "you  cause  to  be  made^"  etc.  There- 
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fore,  the  execution  being  In  bis  bands,  be 
had  already  received  Instmetkms  from  a 
bigber  aouree  tban  plalntUfa  attorney  to 
proceed  wltb  tbe  coUeeUon  <tf  tbe  mcmey. 
His  obligation  to  proceed  -wltb  tbe  «dlectian 
of  the  fl.  £a.  aftw  he  received  the  Instmc- 
tlons  from  the  pla^nUfTs  attorney  was  no 
greater  than  It  was  before.  Hence,  the  In- 
stmctluis  given  by  the  plalntUTi  attorn^ 
were  entirely  gratnltons  and  wholly  unnec- 
essary. They  Imposed  no  additional  duty 
upon  the  officer,  charged  him  with  no  addi- 
tional responsibility,  and  thertfore  the  entry 
of  sndi  direction  upon  the  execntlon  could 
neither  sure  to  charge  him  with,  nor  dis- 
cbarge bim  from,  responsibility  to  the  plain- 
tiff. It  was  cumnlatlve  of,  and  not  respon- 
sive to,  the  mandate  of  the  writ  Unlike  the 
case  of  Hatcher  v.  Gammell,  49  Ga.  57^  the 
retnm  now  nndw  consideration  only  ac- 
knowledged tbe  rectipt  of  dlrectiws  from 
the  plaintlfTs  attorney  to  proceed'  with  the 
collection  (tf  the  fl.  fa.  In  tbe  Hatcher  Case 
the  retnm  was  In  these  words:  "Bec^ved 
this  &.  Ol  at  h.  T.  Downing  f&r  collection." 
'In  the  preset  oise.  the  receipt  Is  of  dl- 
i-ectlons  to  perfoim  the  very  act  which  the 
officer  had  been  directed  to  perform  by  an  au- 
thority superior  to  that  of  tbe  plaintiff's  at- 
torney. In  that  case,  tbe  execution  not  be- 
ing In  tbe  hands  of  tbe  sheriff,  he  bad  re- 
ceived no  instmetimis  from  the  court,  and 
therefore,  when  be  acknowledged  rec^pt  of 
the  execution  for  collection,  he  admitted  that 
from  tbe  Instant  of  Its  receipt  he  became  and 
was  liable  to  the  plaintiff  for  a  due  execu- 
tion of  the  process.  Thus,  by  his  entry,  he 
was  charged  with  responsibility  to  tbe  plain- 
tiff, ^niat  was  a  rdevant  entry.  In  tbe 
case  of  Gh(M»n  v.  O'E^ey,  81  Ga.  19,  7 
8.  B.  107,  tiie  quefltifm  arose  upon  the  dorman- 
cy of  an  aecuUon  issued  from  a  Justice's 
court,  and  turned  upon  the  compet^cy  of 
the  officer  to  make  tbe  return.  Upon  tbe  ren- 
dition of  a  judgment  In  a  justice's  court,  ex- 
ecutions w^  issued,  and  thereafter  they 
were  placed  in  the  bands  of  tbe  sheriff  to 
claim  a  fund  realized  by  blm  from  a  sale 
of  the  defendant's  property  under  other  pro- 
cess. No  return  was  made  by  the  sheriff 
upon  these  jnatice's  court  executions;  but, 
upon  the  distribution  of  tbe  fund,  the  sheriff 
paid  over  to  the  Justice  of  the  peace,  to  be 
credited  upon  the  executions,  a  certain  sum 
of  money,  and  the  latter,  upon  the  execu- 
tions, made  an  entry  acknowledging  receipt 
upon  one  of  the  executions  of  the  sum  of 
$26,  and  on  each  of  the  others  a  receipt  to 
tbe  sheriff  for  tbe  costs  on  the  same.  This 
was  adjudged  to  be  a  sufficient  entry  to  pre- 
vent the  dormancy  of  these  executions.  A 
Justice  of  the  peace,  under  our  law,  while  a 
judicial  officer  in  a  certain  sense.  Is  never- 
theless a  collectiog  agent  It  Is  his  duty  to 
see  to  the  collection  of  processes  in  his  court, 
and  to  make  returns  to  the  plaintiff.  The 
execution  Issues,  directing  the  officer  to  col- 
lect from  the  property  of  the  def^dant  tbe 


principal  debt,  with  hitwest,  usnaUy,  and 
costs.  Tbe  plaintiff  is  entitled  to  demand 
frmn  tbe  defendant  his  principal,  interest, 
and  costs.  Upon  the  Callnre  of  tbe  nmgls* 
trate  to  collect  the  money,  he  may  be  llaUe 
to  mlft  Hltcb  V.  Lambxlgbt,  66  Ga.  22& 
Upon  this  role,  If  made  atotdute^  tbe  plaintiff 
Is  entltied  to  have  a  Judgment  for  bis  princi- 
pal azid  costs.  Tber^or^  to  tbe  extent  of 
the  costs  due  to  tbe  plaintiff  t/or  the  use  of 
the  (Aeers  of  court,  an  acknowledgment  of 
the  rec^pt  fbereof  by  tiie  justice  of  the 
peace  saves  to  discba^  him  frran  the  role. 
Thus  it  will  be  seal  that  the  entry  made  in 
the  Gholston  Case  Is  a  vidld  oitry,  a  r^evant 
on^  and  Is  responsive  to  the  writ  In  all 
of  these  cases  the  public  act  of  the  plain- 
tiff, manifested  through  r^vant  official  re- 
turns made  1^  officers  competent  to  execute 
and  retnm  the  writ,  danonstrates  In  point  of 
fact  that  tbe  plaintiff  Is  oideavorlng  to  collect 
bis  money.  There  is  no  slumbering  by  tbe 
wayside,  there  Is  no  rainbow  chadng,  but  be 
is  steadily,  through  tbe  instrumentality  of 
these  agents  appointed  by  the  law,  In^ting 
upon  the  collection  of  bis  money.  It  will  be 
observed  that  In  tbe  present  case^  had.  tbe 
shwifl  acknowledged  the  tecelpt  of  the  ex- 
ecution Instead  of  mer^  acknowledging  re- 
ceipt ot  Instructicais  to  proceed  wltb  the  col- 
lection of  an  execution  already  in  band,  tbe 
entry  would  have  been  such  a  relevant  one 
as  would  have  served  to  keep  the  execution 
alive.  These  considerations  lead  us  to  the 
conclusion,  that  the  entey  now  under  review 
was  Insufficient  In  law  to  jMrevrat  the  dw- 
maocy  of  the  judgment;  and,  the  Judgment 
of  the  court  being  in  accordance  with  tbe 
princlplee  here  dechired.  the  same  is  affirm- 
ed. 

PITCHER  et  aL  V.  LOWS). 

(Supr^e  Court  of  Georgia.    Feb.  27,  1805.) 

COSTRACT  OF  SaLB—BB BACH— DAMAGES — ATTACB- 
KENT — ObSBRAL  JdDOHENT — STATSTR 

OF  Frauds. 

1.  An  asent,  in  behalf  of  his  principal,  hav- 
ing sold  goods  to  another  at  a  specified  price,  the 
sale  being  conditioned  upon  the  principal's  hav- 
ing the  goods  in  stock  when  the  order  reached 
him  (the  goods,  in  case  the  order  was  accepted, 
to  be  shipped  when  requested  by  the  boyer),  and 
the  principal,  upon  receiving  the  order,  which 
was  signed  by  tbe  agent,  having  seat  a  letter 
to  the  buyer,  acknowledging  its  receipt,  and, 
without  stating  that  the  goods  were  not  m  stock, 
askioff  for  references  as  to  tbe  buyer's  financial 
standing,  which  the  latter,  in  a  letter  recognis- 
ing the  validity  of  the  order,  gave,  and  thereaft- 
er the  principal,  by  bis  conduct  having  allowed 
the  buyer  to  belieTe  that  his  financial  refec- 
ences  were  satisfactory,  and  that  the  order  was 
duly  accepted,  and  to  act  upon  that  belief,  the 
buyer  had  the  right  to  treat  the  contract  of  sale 
as  complete,  to  insist  opon  its  fulfillment,  and  to 
recqrer  damages  fur  a  breach  of  the  same,  al- 
though, in  point  of  fact,  the  goods  in  question 
were  not  in  stock  at  the  time  the  order  was  re- 
ceived as  above  stated. 

2.  Where  a  letter  in  evidence,  construed 
with  reference  to  its  subject-matter,  was  entire- 
ly free  from  ambiguity,  and  tbe  court  conect- 
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It  in&tnicted  the  jjiry  what  meaning  and  effect 
Bhould  be  given  to  tbe  same,  so  doing  is  not 
cause  for  a  new  trial. 

3.  The  defendants  in  an  attachment  case, 
served  by  garnishment,  having  appeared  and 
filed  a  plea  to  the  merita,  th^  became  liable,  an* 
der  aectioQ  3328  of  the  Code,  to  the  rendition  of 
a  general  judgment  against  them,  although,  in 
the  beginning  of  their  plea,  it  was  redted  that 
they  made  "an  appearance  in  said  case  solely 
and  only  for  the  purpose  of  defending  the  same 
to  the  ejrtent  of  the  amounts  held  op  by  the  gar- 
nishment." 

4.  Where,  In  an  action  fof  damages  tot  the 
breach  of  a  contract,  there  was  nothing  in  the 
plea  filed  by  the  defendants  with  reference  el- 
ther  to  frand-  or  inadequacy  of  consideration, 
section  2742  of  the  Code  was  not  applicable  in 
determining  the  amount  of  damages  which 
should  be  awarded  to  the  plaintiff. 

5.  This  case  was  not  within  the  statute  of 
frauds.  The  verdict,  onder  the  evidence,  was 
right,  and  no  canae  for  a  new  trial  aiveara. 

(Syllabni  by  the  Conrt> 

Error  from  Buperlor  court,  Bfbb  county; 
C.  L.  Bartlett.  Judge. 

Action  by  B.  H.  Ixiwe,  doing  business  as 
the  Lowe  Seed  Company,  against  Pitcher  & 
Manda.  Plaintiff  died,  and  Elizabeth  Lowe, 
administratrix,  was  sabstituted.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

Hill,  Harris  &  Birch,  for  plaintiffs  In  eittHr. 
L.  D.  Moore,  for  defendant  in  error. 

LI:mpkin,  J.  B.  H.  Lowe,  doing  business 
imder  the  name  of  the  Lowe  Seed  Company, 
proceeded  by  attachment  against  Pitcher  & 
Manda,  who  were  nonresidents  of  this  state, 
for  an  alleged  Indebtedness  upon  a  breach 
of  contract  to  ship  100  barrels  of  seed  Irish 
potatoes.  The  attachment  was  served  by 
j^'amishments.  While  the  ease  was  pending 
here,  Lowe  died,  and  his  administratrix  was 
made  a  party  In  bis  stead. 

1.  It  appeared  from  the  evidence  that  on 
ijeptember  12,  1802,  one  Russell,  a  traveling 
salesman  of  the  defendants,  sold  to  Lowe  a 
bill  of  seeds  of  various  kinds,  including  the 
potatoes,  the  sale,  as  to  the  latter,  being  con- 
ditioned upon  the  defendants  having  the  same 
in  stock  when  the  order  reached  them;  and 
it  was  further  agreed  that,  in  case  they  ac- 
cepted the  order,  the  potatoes  were  to  be 
shipped  whenever  requested  by  Lowe.  After 
thus  concluding  the  bargain  with  Lowe,  Bus- 
sell  forwarded  to  Pitcher  &  Handa  an  order, 
signed  by  himself,  for  the  goods  he  had  sold 
to  Lowe,  as  above  stated.  Upon  receipt  of 
this  order,  Pitcher  &  Manda,  on  September 
15th.  sent  a  communication  to  Lowe,  of 
which  the  following  Is  a  copy:  "United 
States  NnrserleB,  Short  Hills,  N.  J.,  Sept.  15 
1892.  Messrs.  Pitcher  &  Manda  acknowl- 
edge, with  thanks,  the  receipt  of  your  es- 
teemed order  for  potatoes  through  Mr.  C. 
K.  Russell."  On  the  21st  of  September  they 
also  addressed  to  Lowe  a  letter,  the  material 
portions  of  which  are  as  follows:  "We  are 
In  receipt  of  your  esteemed  order  for  seeds 
and  potatoes  Uirough  Mr.  Russell,  but,  as  we 
have  never  had  any  previous  business,  we 
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would  thank  joR  to  mesaA  us  addresses  to 
whom  you  womd  refer  us  as  to  your  stand- 
ing. You  will  understand  that  this  Is  al- 
ways necessary  before  credit  Is  extended, 
and  tiuBt  that  you  will  see  It  In  thla  Ugbt^ 
and  favor  us  with  tbe  necessary  Information 
by  return  of  malL"  To  this  letter,  Lowe,  on 
September  S4th,  made<  answer  as  follows: 
"Replying  to  yours  of  tbe  21st  Inst,  we  refer 
yon  to  any  wholesale  firm  here,  Exctaanse 
Bank,  and  Merchants*  National  Bank.  Tbe 
latter  is  where  we  do  our  business.  We  also 
refer  jm  to  D.  Landreth  &  Son,  Philadel- 
phia; J<Ausan.  Bobbins  &  Co.,  Wetherafleld, 
Conn."  Up  to  this  tlme^  there  was  no  inti- 
mation whatever  i^nm  Pitchy  &  Manda  to 
Lowe  that  the  potatoes  be  had  otd&eei 
tbrongb  RusaeU  were  not  In  stock  when  the 
order  reached  ibem.  Tbe  next  direct  rtfer- 
ence  to  the  potatoes  was  In  a  letter  dated 
December  13th,  in  which  LoWe  requested 
Pitcher  &  Manda  to  ship  certain  flower  seed 
which  had  been  ordered  on  the  12th  ot  Sep- 
tember, and  added,  "Will  oMer  the  potatoes 
oat  later."  It  does  not  appear  that  the  de- 
fMidants  made  any  reply  to  ^thls  letter,  deny- 
ing th^  obligation  to  fundsb  the  potatoes. 
On  Decembw  28th  the  plaintiff  sent  a  direct 
order  for  the  shipment  of  <m&-half  of  tbe  po- 
tatoes the  first  spell  of  weather  tbat  would 
admit,  stating  also  that  be  was  afraid  to  bare 
them  all  shipped  at  that  time,  on  account  of 
the  ccM  weather  thea  ^vailing.  In  reply 
to  this  order  tbe  d^endanta,  on  December 
31st,  addressed  a  letter  to  Lowe,  claiming 
that  they  did  not  have  the  potatoes  in  stock 
when  the  original  order  reached  them,  and 
also  claiming  that  Lowe's  order  for  the  po- 
tatoes bad  been  canceled  in  a  correspondence 
which  bad  previously  token  place  between 
himself  and  their  firm  with  reference  to  cer- 
tain onion  seeds.  In  the  next  dlvlsloa  of  this 
opinion  tbe  c<Mrreepondence  as  to  the  onion 
seeds  will  be  more  particularly  noticed  and  it 
will  then  be  made  to  appear  that  nothing  said 
therein  could,  with  any  sort  of  fairness,  be 
r^arded  as  a  cancellation  by  Lowe  of  his 
order  for  the  potatoes.  Irving  thla  matter 
oat  of  consideration,  therefore,  we  think,  up- 
on tbe  facts  stated,  that  Pitcher  &  Manda 
were  under  a  binding  contract  to  deliver  tbe 
potatoes  to  Lowe,  and  that  they  are  liable  to 
him  for  any  damages  which  resulted  from  a 
breach  of  that  contract.  Lowe  certainly 
would  have  been  bound  to  pay  for  them  at 
tbe  contract  price,  had  they  been  shipped. 
It  Is  true  that  tbe  original  order  for  the  pota- 
toes was  not  signed  by  Lowe,  but  by  the 
a^ent  of  the  defendants.  Neveltbeless,  It  is 
evident,  from  the  correspondence  above  re- 
cited, tbat  Lowe  subsequently,  in  writing, 
more  than  once  recognized  the  validity  of  the 
order  signed  by  Russell;  and  therefore,  al- 
though the  potatoes  were  of  greater  value 
than  $50,  he  was  under  a  legal  and  binding 
obllgaticm  to  take  them.  Letters  written  by 
one  of  the  parties  to  the  other,  ackuowledg- 
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tng  the  makiufT  of  a  parol  contract  prerbnuly 
entored  Into  between  them,  are  aufflclent  to 
take  the  case  oat  of  the  atatate  of  franda. 
Foster  T.  Zieepv,  29  Ga.  2M,  dted  a^fEOT- 
li^y  In  Oerargia  Boning  Co.  t.  Augusta  OU 
da,  74  Ga.  608.  Therefore,  so  far  aa  Lowe 
Is  cMuwmed,  the  statute  of  fnuds  would 
have  been  of  no  avail  to  him,  had  he  under- 
taken, on  hia  part,  to  repudiate  the  contract 
When  Pltcbtf  &  Manda  rec^TOd  the  original 
CNTder  from  Buss^  It  was  tli^  dQty,  If  they 
did  not  have  the  potatoes  In  stodc.  to  Imme- 
dlatelr  notl^  Lowe  of  the  fact,  so  that  be 
could  make  other  airangements  to  procure 
them.  Tbey  not  only  ftilled  to  do  this,  bat, 
by  a^ng  him  tor  referenc'es  as  to  his  finan- 
cial standing,  to  say  the  least,  left  him  strong 
reaaon  to  infer  that  if  the  references  were 
satisfactory  his  order  would  be  filled.  He 
promptly  famished  the  references,  and  it  does 
not  appear  that  Pltcbor  &  Manda  ever  object- 
ed to  the  some  aa  b^ng  in  the  least  degree 
nnsatlsfitctory.  By  th^  silence  In  this  re- 
spect, they  Nicouraged  Lowe  to  believe  that 
his  order  for  the  potatoes  had  been  acc^ted, 
and  would  be  filled  whener^  he  so  request- 
ed. It  also  appears  that  they  shipped  to  him 
other  goods  indnded  in  the  same  order  as 
that  which  refmed  to  the  potatoes;  and  even 
as  late  aa  Decembw  13th.  wh«i,  in  givliv  di- 
rection as  to  the  shipment  of  a  portion  of 
these  goods,  he  also  incidentally  mentioned 
that  he  would  order  out  the  potatoes  later, 
they  made  no  protest  nor  in  any  way  Indi- 
cated an  nnwililngness  to  furnish  the  same. 
Taking  the  conduct  of  the  defradants 
throughout  the  entire  transaction,  we  think 
it  equivalent  to  an  express  undertaking  on 
their  part  to  deliver  these  potatoes.  At  any 
i-ate,  they  certainly  misled  Lowe,  and  allow- 
ed him  to  act  upon  the  belief  that  they  would 
do  so'  and  in  view  of  this  fact,  and  all  the 
other  circumstances,  they  surely  are  estop- 
ped from  asBOTting  that  they  never  positive* 
ly  so  atrreed,  and  consequently  were  under 
no  obllKEtion  so  to  do.  This  is  true,  al- 
thoufih,  in  point  of  fact,  they  may  not  have 
had  the  potatoes  in  stock  when  the  order 
from  Ilussell  was  receive^.  That  order  gave 
them  the  ripht  to  decline  to  furnish  the  pota- 
toes in  the  event  tbey  did  not  have  them  in 
stock;  but  having  then  failed  to  exercise  this 
prlvilet'e  by  uotlfylng  Lowe  of  their  ncmae- 
ceptance  of  this  portion  of  his  order,  but,  on 
the  contrary,  misleading  him,  by  their  con- 
duct, into  the  belief  that  they  had  accepted 
his  order  in  full.  It  is  now  too  late  for  them 
to  claim  any  benefit  under  the  stipulation  In- 
dicated, for  in  law  they  must  be  held  to  have 
waived  It  The  fact  that  potatoes  had  ad- 
vanced rapidly  In  price  may  explain  the  con- 
duct of  the  defendants  In  the  premises.  We 
are  quite  certain  that  if  the  price  had  de- 
clined they  could,  and  doubtless  would,  have 
held  Lowe  bound  to  the  contract 

2.  We  win  now  notice  the  correspondence 
between  the  parties  with  reference  to  the 


onfan  aeeda.  On  Odtdbet  Btb  Oie  defendaida 
wrote  to  tihe  plaintiff  as  foHows:  "Before 
shipping  the  Bermuda  (mlon  seed  npcni  your 
wder,  we  write  to  you  to  say  that  Bermuda 
onion  seed  Is  saved  In  dUtorent  parts  of  tbe 
woild,  namdbr,  California,  Italy,  and  the  !»■ 
land  Tenerlffe.  miat  saved  In  the  two  former 
places  can  be  sold  at  the  price  yoa  offer  us 
In  your  order;  namely.  91.00  per  lb.;  but  It 
seldom  gives  satlsftction,  aa  tba  diange  (tf 
climate  alters  the  cbaractw  of  the  goods,  and 
graerally  causes  disapiMlntment  Trae  Ber- 
muda onion  seed  can  only  be  procured  from 
the  Island  of  Tenerlffe,  and  that  wblch  is 
sown  In  Bermuda  iHodoce  the  tme  Bermu- 
da onion  comes  from  this  sectlML  Thta  seed 
cannot  be  sold  anywhere  for  less  than  $3.00 
per  lb.,  and,  before  filling  your  order,  we 
would  acaualnt  you  of  this  fact  We  have  a 
limited  Quantity  of  seed  on  hand,  and  await 
your  oTien  before  shipping,  but  would 
strongly  recommend  your  not  swing  your 
customers  with  the  cheaper  grade.  We  are 
anxious  to  give  satia&ctim  in  your  part  of 
the  country,  and  would  rather  not  sell  goods 
at  all  than  to  disappoint  either  you  or  your 
customers."  In  response  to  this  letter  the 
plaintiff,  under  date  of  October  8th.  wroce  tiie 
following:  "Replying  to  your  favor  of  the 
5th  Inst,  we  would  say  that  we  only  gave 
the  order  to  your  salesman  after  he  bad 
shown  us  by  a  letter  from  you  that  the  onion 
seed  were  direct  from  Bermuda  Isles.  We 
want  no  other,  and.  If  you  cannot  live  up  to 
the  order  as  acc^ted  scHne'  time  ago,  we  do 
not  want  anything  as  a  substitute,  and  yoa 
can  cancel  our  order.  P.  S.  Send  me  by 
mall  %  ^  of  each,  so  that  I  may  have  them 
tested;"  As  already  stated,  it  was  contended 
by  the  defendants  that  the  letter  of  the  plain- 
tiff last  above  copied  amounted  to  a  cancella- 
tion of  his  entire  order  of  September  12tli. 
We  do  not  think  it  could  possibly  admit  <tf 
such  a  construction.  It  seems  perfectly  clear 
that  this  communication  related  to  the  onion 
seeds  alone,  and  had  no  beating  whatever 
upon  the  order  for  the  potatoes.  The  court, 
hi  substance,  instructed  the  Jury  to  this  ef- 
fect, and  we  bold  that  so  doing  was  not  cause 
for  a  new  trial. 

3.  It  was  further  contended  by  the  defend- 
ants that  in  no  event  could  the  recovery  fOr 
the  plaintiff  exceed  the  sum  of  the  amounts 
held  up  by  ifamlshmait,  because  the  defend- 
ants, by  their  plea,  had  endeavored  to  limit 
their  defense  by  reciting  ther^n  that  they 
appeared  only  for  the  purpose  ot  defending 
the  action  to  the  extent  of  the  amounts  so 
held  up.  We  know  of  no  law  or  rule  of  prac- 
tice which  will  allow  anything^  of  this  kind  to 
be  done.  Section  3328  ot  the 'Code  ^plicltly 
provides  that,  when  the  defendant  In  attach- 
ment has  appeared  and  made  defense,  a  gea- 
eral  judgment  may  be  rendered  against  him. 
In  the  present  case  the  defendants  pleaded 
the  general  Issue,  the  statute  of  frauds,  that 
the  sale  was  a  conditional  one,  as  already  In- 
dicated, and  also  a  set-off.  This  was  co^ 
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talnly  appearing  and  making  a  defense,  and 
tbe  defendants  cannot  be  pemtttted  to  say 
tbat  all  tl^ese  defenses  were  made  rimply  to 
defeat  the  raeorery  by  ttie  plalntUf  as  to  the 
Bonu  In  ihe  hands  of  the  garDtshees.  It 
would  indeed  be  a  stranee  doctrine  to  allow  a 
defendant  In  any  can^  to  dictate  to  the  oonrt 
the  tenns  npGH  which  he  was  wUllng  to  make 
an  i^eorance  or  to  limit  arbltnTlly  the  l^al 
coiutoqaences  of  an  ^qjeaiance  on  his  part. 

4.  The  court  correctly  charged  the  Jury 
that.  If  the  plaintiff  was  entitled  to  reoover, 
the  measore  of  damages  wonld  be  the  differ- 
ence betwen  the  contract  price  and  the  mar<- 
ket  Talne  of  the  potatoes  at  the  time  and 
place  wliea  th^  shonld  hare  been  dellTered 
under  the  contract  At  the  roQuest  of  de- 
fendants' coanaei,  the  court  also  gsTO  in 
charge  the  sobstanee  of  section  2742  of  the 
Code,  bat  added  that  the  true  rule  of  dam- 
ages was  the  one  above  stated.  Complaint 
was  made  that  the  request  to  charge  was 
thus  qualified.  Whateva*  may  be  the  pre- 
dse  meaning  <tf  the  section  Just  mentioned, 
It  certainly  has  no  l^i^cation  at  all  to  a 
case  like  the  present.  There  was  nothing 
in  the  ideas  of  the  defendants  with  refer- 
ence either  to  fraud  or  to  inadequacy  of  con- 
sldnatifHi,  and  tiierefore  It  would  not  hare 
been  ecroneons  to  have  refused  the  request 
altogethflX'.  What  the  court  did  charge  prac- 
tically amounted  to  so  doing.  On  the  whole, 
we  think  the  Jury  were  properly  inatrocted 
upon  the  measure  of  damages,  whldi  was ' 
all  tiiat  the  defendants  had  any  right  to  de- 
mand. 

5.  It  appearing  from  the  statemait  of  fods 
In  the  beginning  of  this  opinion  that  this  case 
is  not  within  the  statute  ot  ftands,  this  sub* 
Ject  requires  no  furtlier  notice. 

After  a  car^til  examinatlcm  of  the  erldence, 
we  are  satisfied  tliat  the  verdict  was  right; 
and,  u!pon  a  thorough  review  tit  the  wlude 
case,  we  see  no  cause  tor  granting  a  new 
trial.  Judgment  affirmed. 


(96  oa.  Stl) 

HABDISON  T.  STATE. 
(Supreme  Court  at  Georgia.    Jan.  28,  1805.) 
Imfambliso  or  Jl'bt— Bxahiicatiox  or  Witnbss 

— IlLBOAL  SaU  OV  LiqUOB  — IRDIOTIIBKT 

— IlfSTBUCTlONS— SbNTBSCE. 

1.  Where,  on  the  trial  of  a  miBdemeanor, 
one  who  had  been  Bnmmoned  as  a  tales  juror 
was  objected  to  by  tbe  solicitor  general  on  tbe 
ground  tbat  tbe  name  of  tbe  person  so  eammoQ- 
ed  waa  not  upon  tbe  jury  list  of  the  county,  and 
the  court  tbereupon,  wittiout  objection  from 
tlie  accused,  ordered  another  tales  Juror  sum- 
moned, wblch  was  done,  and  the  jury  stricken, 
it  is  not  cause  for  a  new  trial  tliat  it  subsequent- 
ly appeared  that  the  name  of  the  person  first 
summoned  was  in  fact  upon  the  jury  list,  ea- 
pedally  when  that  list  was  accessible  to  coun- 
sel for  tbe  accused,  and  might  easily  liave  been 
examined  wben  tlie  objection  to  the  Juror  was 
made. 

2.  It  Is  within  tbe  discretion  of  the  trial 
judge  to  allow  leading  questiims  to  be  asked  i^t- 
nessea  whenever  he  deems  it  to  tbe  interest  q£ 
Justice,  from  the  numner  of  the  witneaaes." 
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8.  Under  the  act  of  December  24,  1800,  "to 
regulate  the  sale  of  splrltnous.  vinous  and  malt 
liquors  in  this  state,  to  fix  a  penalty  for  tbe  vio- 
lation of  the  same,  and  for  other  purposes,"  it 
is  a  miBdemean(»  to  sell  such  liquors,  in  any 
quantity,  anywhere  in  this  state,  without  a  li- 
cense. If  the  selling  is  done  in  an  incorporated 
dty,  town,  or  village,  the  municipal  authorities 
of  which  nave  authority  to  grant  liquor  licenses, 
the  license  must  be  obtained  from  those  authcHi- 
ties;  if  elsewhere,  it  must  be  obtained  from  the 
county  authorities.  In  view  of  the  provisions 
of  this  act,  an  indictment  alleging  that  a  sale  of 
sudi  liquors  was  made  "without  first  obtaining 
a  license  therefor  from  tbe  authorities  author- 
ized by  law  to  grant  license  for  the  sale  of  such 
liquors'*  Is  luffident  as  to  the  matter  of  negativ- 
ing the  poBsession  of  lic«ue  by  the  accused; 
and,  although  tbe  indictment  may  further  all^e 
that  tbe  sale  was  made  "outside  of  an  incorpo- 
rated town,"  a  failure  to  prove  tbat  the  sale  was 
in  fact  made  outside  of  the  limits  of  such  a 
town  ia  of  no  consequence,  and  this  latt«r  alle- 
gation may  be  treated  as  mere  surplusage. 

4.  Tbe  evidence  and  the  statement  of  th6 
accused,  taken  together,  ahowing  beyond  con- 
troversy that  tbe  alleged  sdieme  of  distilling 
com  into  whiskv  for  customers  "on  shares"  was 
a  very  thinly  veiled  pretext  for  selling  liquor  for 
money,  or  bartering  it  for  com,  tiie  court  waa 
amply  warranted  in  cbai^ng  upon  the  hypothe- 
sis uiat  such  a  pretext  easted,  and  me  facy 
were  fully  warranted  in  finding  tbat  it  did  m 
fact  exist. 

6.  The  sentence  was  not  excessive;  and, 
even  if  It  were,  this  wonld  be  no  cause  lor  a 
new  trial 
(Syllabus  by  the  Court.) 

Bnor  from  stiperlor  coor^  Crawford  connty; 
J.  li.  Hardeman,  Judge. 

E.  Q.  Hardison  waa  cooTlcted  of  selling  llq- 
nor  without  a  license,  and  brings  error.  Af- 
firmed. 

M.  O.  Bayne,  tor  i^alntiff  in  erriNr.  W.  H. 
Pelton,  Jr.,  Sol.  Gen.,  and  Harrison  ft  Pee- 
pies,  for  the  Stato. 

LUMPKIN,  J.  1.  In  making  up  the  panel 
of  24  from  which  the  Jury  for  the  trial  of  the 
case  was  to  be  stricken,  the  sheriff  had  sum- 
moned a  toles  Juror.  The  solicitor  general 
objected  to  this  Juror  on  the  ground  that  bis 
name  was  not  upon  the  Jury  list  of  the  coun- 
ty. Counsel  for  the  accused,  to  whom  this 
Jury  list  was  accessible,  and  who  might  easily 
have  examined  the  same,  heard  the  statement 
made  by  the  solicitor  general,  but  made  no 
objection  to  its  correctness.  The  court  was 
therefore  authorized  to  act  upon  the  assump- 
tion tliat  the  Juror's  name  was  not  in  fact 
upon  the  list,  and  acc(»^lngly  to  order  an- 
other tales  Juror  to  be  summoned  in  his  place. 
This  was  done,  the  Jury  was  stricken,  and 
the  trial  had  without  further  reference  to  the 
matter.  It  afterwards  transpired  tliat  the 
name  of  the  Juror  who  had  been  excused  was 
upon  the  Jury  book  of  the  county,  and  that 
he  was,  in  fact,  a  competent  Juror.  We  are 
entirely  satisfied  that  excuedng  this  Juror  and 
substituting  another  in  his  place,  under  the 
circumstances  indicated,  is  no  cause  whatever 
for  setting  the  verdict  aside.  The  exercise  of 
very  slight  diligence  oa  the  part  of  counsd 
fw  the  accused  would  hare  resulted  in  cor- 
recting the  mistake  made  by  the  solicitor  gun- 
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eraL  Besides,  the  court,  In  effect,  adjudicat- 
ed that  tlie  Juror  olijected  to  wsa  lncompe> 
tent,  and  coonsel  for  the  aoeiBKd,  by  Us  con- 
duct, practically  acquiesced  In  this  ruling. 
After  taUng  tbe  cbances  at  an  acquittal  Yty 
ttae  ]uiy  which  tried  him,  the  accused  Is  not 
entitled  to  another  bearing  Jij/m  that  szonnd 
of  his  motion  for  a  new  trial  which  r^tea  to 
the  matter  above  dlscassed. 

2.  At  this  late  day  no  argument  la  neces- 
saiy  to  establish  the  propositlm  that  It  is 
within  the  sound  discretion  of  the  trial  Judge 
to  allow  leading  questions  to  he  asked  a  wit* 
ness,  when  the  ends  ot  Justice  would  awm  to 
BO  demand. 

8.  The  penal  laws  of  this  state  with  reC»* 
ence  to  the  salaof  Hquora  without  license  have 
been  yerj  greatly  simplifled  by  the  act  of  De- 
cember 24,  1880  (Acts  1800-81,  TOL  1,  p.  128). 
Afto-  a  careful  eanunlnatlMi  of  all  the  statutes 
preTlonsly  passed  upon  this  sul^ect,  and  a 
thorough  study  ot  the  act  last  mentioned,  we 
have  reached  the  conclueious,  as  to  Its  mean- 
ing and  effect,  which  are  stated  In  the  third 
headnote.  These  conclusions  are  there  set 
forth  with  sufflclMit  distinctness  to  make  a 
repeUtion  of  them  unneceesaiy.  When  the 
state  proves  a  sale  of  spirituous,  vinous,  or 
malt  liquors.  It  need  not  go  further  and  show 
whether  tbe  sale  took  place  In  a  city,  town, 
or  Tillage,  or  dsewha^  The  proof  of  the 
ssle  puts  upon  the  accused  the  burden  of  pro- 
ducing his  license,  if  he  has  one.  If  he 
shows  a  license  authorizing  him  to  sell  in  a 
city,  town,  or  village,  It  will  protect  bim  as 
to  sales  made  at  such  place  ot  business  within 
the  limits  of  the  municipal  corporation  as  Is 
q>eclfled  in  the  lic^ise.  A  llcoise  from  the 
proper  county  authorities  will  protect  hint  as 
to  sales  made  at  any  place  In  the  country  to 
which  that  license  relates.  If  he  sold  any  of 
the  prohibited  liquors,  and  produces  no  li- 
cense at  all,  a  conviction  may  be  had,  wheth- 
er the  place  of  sole  was  urban  or  rural. 

4,  K.  The  pretense  of  the  accused  was  that 
he  did  not  sell  whl^y  at  all,  but,  so  far  as 
the  tntnsacticms  disclosed  by  the  evidence 
were  concerned,  was  simply  engaged  in  the 
business  of  distilling  com  Into  whisky  for 
bis  customs  "on  shares."  His  own  state- 
ment is  quite  sufficient  to  show  that  he  was 
really  selling,  and  Intradlng  to  sell,  tbe  liquor 
Itself;  and  the  evidence  leaves  the  matter 
absolute  free  from  doubt  No  person  of 
average  Intelligence  could  be  deceived  as  to 
the  real  truth  of  the  case.  The  wmviction 
was  right;  the  fine  of  |1,000  was  not  excess- 
ive, and,  even  if  it  were,  this  would  be  no 
cause  tor  a  new  trlaL   Judgment  affirmed. 


(»  oa.  im 

WILLIAMS  V.  HARRIS  et  aL 
(Supreme  Court  of  Oeorgia.    March  2,  189S.) 
Injdkctiom— BESTRAtNiHa  BAI.S  OF  Rkai*  Bbtats, 

It  appearing  that  no  InjunctioD  was  nec- 
essar;  to  the  preservatioa  of  any  alleged  right 
of  tiie  plaintiff,  there  was  no  error  in  refusing  to 


grant  the  Injunction  prayed  for  In  his  petitioti; 
nor  was  th«e  any  abuse  of  dlseretion  In  grant- 
ing the  injuuctioQ  against  the  plalntifl  {Hrajed 
for  In  the  defendants  answer.  As  the  pmdlaK 
litigation  is  notice  to  all  tbe  world,  tbe  effect  of 
the  action  taken  by  the  trial  jndge  wlU  simply 
be  to  tweserve  the  existing  statos  until  the  rights 
of  the  parties,  wtiatever  they  may  be,  can  ba 
determined  at  the  final  hearing. 
(Syllabus  by  the  Court) 

Error  from  superior  courts  Bibb  county; 
J.  L.  Eiardeman,  Judge. 

Action  by  B.  N.  Williams  against  Uorrls 
Harris  and  others  to  set  aside  a  decree,  and 
for  an  injunction.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

8.  A.  Reld  and  Jno.  R.  L.  Smith,  for  plain- 
tiff in  error.  Duncan  &  Miller  and  Alex. 
Proudfi^  for  defendants  In  error, 

LUMPKIN,  :r.  The  following  Is  a  con- 
densed statement  of  the  facts  material  to  an 
understanding  of  the  adjudication  made  In 
this  case:  Williams  was  a  creditor  of  M. 
Nussbaum,  who  did  buainess  under  the  name 
of  M.  Nnssbaum  &  Co.  Under  an  equiteble 
petition  filed  by  oth»  creditors  of  Nnss- 
baum, all  his  assets  were  placed  in  the 
hands  of  a  receiver.  In  the  decree  ren- 
dered In  that  proceeding  It  was,  among  other 
things,  provided  that  a  certain  storehouse 
and  lot  in  tbe  city  of  Macon,  the  property  of 
Nnssbaum,  sbould  be  redelivered  to  lilm 
as  trustee  for  certain  preferred  creditors, 
and  that  he  have  authority  to  dispose  of  the 
same  either  at  public  or  private  sale,  and, 
when  sold,  to  apply  the  proceeds  to  the  pay- 
ment of  the  debts  of  these  pret&reA  cred- 
itors. Acting  under  the  decree,  Nussbaum 
sold  and  conveyed  the  storehouse  and  lot 
to  one  Harris  by  a  deed  which  was  filed  for 
record  January  B,  1894.  On  that  day,  Wil- 
liams, who  had  never  been  a  party  to  the 
proceedings  resulting  in  the  above-men- 
tioned decree,  obtalhed  a  judgment  at  law 
upon  his  claim  against  Nussbaum,  and 
caused  an  execution  issuing  therefrom  to  l>e 
levied  upon  the  property  which  had  been 
conveyed  to  Harris.  The  latter  filed  a 
claim,  upon  the  trial  of  which  Wlillams  dis- 
missed his  levy  l>ecau8e;  in  the  opinion  of 
the  court,  he  could  not  collaterally  attack  the 
deed  to  Harris  in  a  claim  case  at  common 
law.  Afterwards,  the  execution  was  again 
levied  upon  the  same  property,  and  Harris 
Interposed  another  claim.  While  this  sec- 
ond claim  case  was  pending,  Williams  filed 
an  equitable  petition  against  Harris  and  the 
administratrix  of  Nussbaum,  who  had  In 
tbe  meantime  died,  attacking  the  above- 
mentioned  decree,  as  well  as  the  deed  from 
Nussbaum  to  Harris  made  in  pursuance 
thereof,  and  praying  that  both  be  set  aside, 
and,  further,  that  Harris  be  enjoined  from 
conveying  the  storehouse  and  lot  to  any 
other  person.  It  is  unnecessary  to  set  forth 
more  In  detail  the  various  facts  upon  which 
Williams  claimed  to  be  entitled  to  the  equi- 
table relief  sought  by  this  petition.  An 
answer  in  the  nature  of  a  cross  bill  was 
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filed  by  Harris,  and  adopted  by  the  other 
defendant,  In  which  there  was  a  prayer  that 
Williams  be  enjoined  from  further  proceed- 
ing -with  Mb  execution  against  the  property 
In  question.  The  Judge  denied  the  Injunc- 
tion prayed  for  in  the  piaintUTs  petltlOD, 
and  granted.the  injunction  prayed  for  Is  uie 
answer. 

We  see  no  cause  for  reversing  the  judg- 
ment rendered.  If  the  decree  under  which 
Nnssbaum  sold  and  conveyed  the  pn^jierty 
to  Harris  was  not  binding  upon  Williams, 
and  If,  for  this  or  any  other  Buffldoit  rea- 
son, the  deed  from  Nnssbaum  to  Harris  Is 
void,  the  pending  lltlgatlon  will  affect  with 
notice  any  p«^n  who  may  hereafter  buy 
the  storehouse  and  lot  from  Harris,  and 
therefore  such  a  p«8on  could  not  daJm  to 
be  protected  as  a  bona  fide  purchaser  with- 
out notice  of  any  invalidity  which  may  ex- 
ist In  Harris'  title.  Oonseauently,  there  is 
no  need  for  an  iDjunctltm  restraining  Harris 
from  selling  the  proper^.  The  iujunctlou 
restraining  Williams  from  further  proceed- 
ing vrlth  his  execution  can  do  him  no  possi- 
ble Injury,  Indeed,  he  concedes  in  bis  petl- 
ticm  that  lie  could  not,  in  the  pending  claim 
case^  obtain  a  judgmuit  subjecting  the  prop- 
erty  to  his  execution,  without  flrat  setting 
aside  the  deed  from  Nussbaum  to  Harris  and 
the  decree  under  which  it  -wob  made,  and 
that,  to  do  this,  the  filing  of  his  preamt  peti- 
tion waa  necessary.   So  he  can  make  no 
progress  in  enforcing  his  execution  until  it 
has  been  decreed  upon  his  petition  that  tlie 
Mussbaum  deed  Is  not  good  aa  to  him.  He 
must,  therefore,  Inevitably  be  delayed  until 
there  can  be  a  final  hearing  of  his  equlta- 
.bla  petition.   The  etTect  of  the  Injunction 
against  him  la  almply  to  preserve  tbe  exist- 
ing status  until  such  hearing  can  be  had. 
The  Injunction,  therefore,  was  harmless  to 
him,  and  there  waa  no  abuse  <tf  diseretiMi 
In  granting  it  All  the  rights  of  Williams 
are  preserved;  and.  If  he  obtains  against 
Harris  and  the  administratrix  of  Nussbaum 
a  ftivorable  decree  on  the  merits  of  the  case, 
he  can  then  proceed  with  the  collection  of 
his  execution.    Otherwise,  he,  of  course, 
cannot.  It  would  be  improper,  in  advance 
of  the  final  hearing  of  this  case,  for  this 
court  to  intimate  any  opinion  as  to  what  de- 
cree should  then  be  rendered;  and,  accord- 
ingly, we  leave  tbe  main  issues  Involved 
In  tbe  case  to  be  paaaed  upon  and  deter- 
mined when  that  hearing  takes  placb  Judg- 
ment  affirmed. 


(95  Ga.  4m) 

KING  V.  BANDAUi. 
(Supreme  Court  of  Georgia.    March  2, 1896.) 
Attachhbht— GsNsaAL  Judohbnt— Appbal  raoH 
Justice — Dismissal  of  AcrrioN. 
1.  Where  an  attachment  returnable  to  a 
jnatice'a  conrt  wps  sned  out  UDd«  section  3293 
of  the  Oode,  and  the  defendant  appeared,  and 
moved  to  dismias  the  attadmient  on  variona 
groimds,  and,  after  this  motion  waa  OTerruled, 


also  contested  the  case  upon  Ite  merits,  by  mak- 
ing a  motion  for  a  nonsuit,  which  was  likewise 
overruled,  and  the  trial  resulted  in  a  verdict  ftw 
the  plaintiff,  upon  which  a  general  jud^ent  la 
his  faTor  waa  entered  against  the  defendant, 
who  thereupMi  aoed  out  a  certiorari,  assigning 
88  errors  the  refusal  of  the  magistrate  to  dis- 
miss the  attachment  and  his  refusal  to  grant 
a  nonsuit,  and  also  alleging  that  the  verdict  waa 
contrary  to  law  and  the  evidence,  it  was  error  for 
the  judge  of  the  superior  court  to  sustain  the 
certiorari,  and  order  the  case  to  be  dismissed 
from  the  magistrate's  court;  such  judgment 
being  evidently  predicated  upon  the  opinion  that 
the  attachment  ought  to  have  been  dismiased, 
and  that  upon  this  being  done  the  case  would 
necesaarily  be  at  an  end.  Whether  the  magis- 
trate erred  in  refusing  to  dismiss  the  attach- 
ment, or  not,  the  i^aintiff  waa  entitled  to  pro- 
ceed with  the  case  for  the  purpose  of  obtaining 
a  general  judgment.  ,      *  *i. 

2.  It  is  apparent  from  the  record  that  the 
saperior  court  did  not  pass  upon  the  alleged  er- 
ror in  refu&ing  to  grant  a  nonsuit,  or  upon  the 
question  wheuier  or  not  the  verdict  was  sus- 
tained by  the  evidence,  and  these  matters  are 
left  open  for  consideration  when  the  case  ia 
heard  again. 
(Syllabos  by  the  C!ourt.> 

Error  from  superior  court,  "BiVb  county;  J. 
Hardeman,  Judge. 

Attachment  by  D.  I.  King  against  Liazle 
Bandall  before  a  justice  of  the  peace.  De- 
fendant brought  certiorari  to  the  superior 
court,  which  dismissed  the  case,  and  plain- 
tift  Iwings  emw.  Reversed. 

Estes  &  Jones,  for  plalntifC  in  error.  Jno. 
B.  li.  Smith,  for  defendant  In  error. 

LUMPKIN,  J.  1.  An  attachment  was  sued 
out  under  section  3293  of  the  Code,  and  made 
returnable  to  a  justice's  court.  At  the  trial 
the  defendant  appeared,  and  moved  to  dis- 
miss the  attachment  on  various  grounds,  the 
merits  of  which  it  is  not  now  material  to 
consider.  This  motion  was  overruled,  and 
after  the  plalntltE  had  closed  his  evidence  the 
defendant  then  made  a  motion  for  a  nonsuit, 
which  was  likewise  overruled,  and  tbe  trial 
resulted  in  a  verdict  for  the  plaintiff,  upon 
which  a  general  judgment  in  his  favor  was 
entered.  The  defendant  thereup<m  sued  out 
a  certiorari,  in  which  she  assigned  as  error 
the  refusal  of  the  magistrate  to  dismiss  tbe 
attachment  and  the  refusal  to  grant  a  nonsuit, 
and  also  alleged  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  Upon  the 
hearing  of  the  certtorari  the  Judge  of  the 
superior  court  passed  an  order  sustaining  the 
same,  and  directing  that  the  case  be  dismissed 
in  the  magistrate's  court.  From  an  inspec- 
tion of  the  entire  record,  It  is  evident  that 
tbe  judge  was  of  the  opinion  that  the  motion 
to  dismiss  the  attachment  ought  to  have 
been  sustained,  and' that,  this  iKlng  done,  tbe 
case  would  necessarily  be  at  an  md.  This 
view  of  the  matter  was  erroneous.  This 
court  has  frequently  decided  that,  notwith- 
standing tbe  dismissal  of  an  attachment,  tbe 
piaintlCT  may  nevertheless  proceed  with  his 
case,  and  obtain  a  general  Judgment  against 
the  defendant,  if  the  latter  has  appeared 
and  made  defense.  Section  3309  of  the  Oode 
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oprenly  decIaroB  that,  where  the  notice  re- 
quired 1^  It  has  been  fflren,  "no  declara- 
tloQ  shall  be  dismissed  because  the  attach- 
ment may  have  been  dismissed";  and,  while 
section  3328  does  not  so  provide  In  t^ms  the 
same  rule  has  been  followed  In  cases  arising 
under  It.  See  Joseph  r.  Stein,  62  Ga.  332; 
Ctemp  T.  Cahn,  S3  Ga.  558;  Sutton  t.  Gonn, 
86  Ga.  652.  12  S.  B.  979;  Cade  v.  Jenkins.  88 
Oa.  797,  15  S.  E.  292.  The  case  of  Hodnett 
T.  Stone.  83  Ga.  645.  20  S.  B.  43,  Is  also,  in 
principle,  very  mnch  In  point  We  are  of  the 
(pinion  that  presenting  and  Insisting  upon  a 
motion  for  a  nonsuit  is  making  a  defense  to 
the  action  on  Its  merlta  It  is  difficult  to  con- 
ceive of  its  being  anything  else.  In  Hlckaon 
V.  Brown,  92  Ga.  225, 17  B.  H.  1036,  this  court 
held  that  where  a  defendant  In  attachment 
traversed  the  truth  of  the  affidaTlt  upon 
which  It  was  Issued,  and  appeared  at  the 
trial  to  maintain  tills  traverse,  a  general  jndg- 
ment  could  be  rendered  against  him.  There- 
fore, whether  the  magistrate  erred  in  refus- 
ing to  dismlsi  the  attadmient,  w  not,  tlie 
plaintiff  was  entitled  to  proceed  with  his 
am  tor  the  pnxime  of  obtaiiUng  a  goieral 
Judgment;  and,  unless  this  jndgm»it  was 
wrong  for  some  other  reason,  it  should  be 
allowed  to  stand.  At  any  rate,  it  was  error 
to  order  the  case  to  be  dismissed  tnm  the 
Justice's  court 

2,  If  the  Terdict  In  that  court  was  without 
evidence  to  sustain  it  of  ooarse  It  .ought  not 
to  be  allowed  to  stand.  As  already  intimated, 
however,  it  Is  apparent  from  the  reccnd  that 
the  Judge  of  the  superiw  court  did  not  on- 
dertake  to  peas  upon  this  question,  or  upon 
the  alleged  error  In  refusing  to  grant  a  non- 
suit We  therefore  leave  these  matters  open 
for  further  consideration  when  the  case 
comes  up  before  him  for  another  hearing. 
Judgment  reversed. 


(H  Oa.  7M) 

BADT  et  aL  V.  NAPIER  et  al. 

(Snprone  Ooart  of  Georsia.    March  11,  1886.) 

jodshbht  bt  default  —  vl.oatiite  evjdbnob  — 
Hasmless  Ebbor. 

1.  The  fact  that  the  idalntiffs'  attorney,  aft- 
w  a  case  had  been  continued  in  a  Jnatice'i  court 
merely  informed  the  defendants  that  the  case 
would  not  be  tiled  that  day,  but  would  be  tried 
the  next  month,  ii  no  canee  for  Betting  aside  a 
judgment  rendered  a^inst  the  defendants  by 
default  at  the  next  tenn,  although  they  were  Ig- 
norant and  nnedncated  persons,  and  thought 
that  they  would  be  summoned  again  when  want- 
ed, or  would  receive  further  notice  of  the  time 
and  place  of  trial. 

2.  The  trial  Judge  wks  right  in  adjudging 
that  the  evidence  Introduced  in  siq^ort  of  the 
plaintiffs'  petition  did  not  make  a  case  entitling 
them  to  equitable  relief;  and,  as  there  was  in  the 
petition  no  prayerfor  relief  of  any  other  kind,  the 
action  could  not  be  treated  as  one  In  which  re- 
lief <rf  a  purely  legal  nature  could  be  granted 
to  either  plaintiff.  The  question  whether  or 
not,  upon  the  facts  proved,  the  plaintiff  who  de- 
livered to  the  defendants  the  property  described 
hi  the  petition  could,  in  a  proper  action,  recov- 
w  the  same,  or  its  value,  was  not  adjudicated  1^ 


the  trial  court  end  Is  not  now  for  dedsiim  by 
tills  coort 

8.  On  tiie  pleadings  and  evidence  as  they 
stood,  there  was  nothmg  for  snhmlaslon  to  tiie 
jury,  and  the  motion  for  a  nonsuit  ought  to 
have  been  granted,  but  It  was  err<«  to  direct  a 
verdict  for  the  defendants.  Inasmudi,  how- 
ever, as  the  plaintiffs  could  in  no  event  recover 
in  the  present  action,  this  error  does  not  require 
a  reversal  ot  the  judgment  below,  but  direc- 
tion la  given  that  the  same  shall  not  be  so  con- 
stmed  as  to  estop  the  jdaintiff  above  indicated 
from  bringing  another  action  in  which  the  real 
merits  of  nis  case.  If  any  them  be,  can  be  set 
forth  and  passed  nptm. 

(SylUbns  Ij  the  Court) 

Error  frran  superior  coort,  Bibb  comity; 
H.  C  Boney,  Judge. 

Petition  by  Ttumas  and  Jeff  Bady  against 
Napier,  Wortfuun  &  Go.  to  set  aside  ft  Jndg- 
moit  Judgment  for  defendants,  and  plain- 
tiffs bring  erra'.  AflSnued. 

The  tfAUmtDg  is  the  oBlxdal  rc^wt: 

The  petition  of  Thomas  and  Jeff  Bady  al- 
leged: On  JannaiT  6^  Tboniae  Bftdy 
bought  a  mule  from  Naplw,  Worsbam  A  Oo. 
at  1160,  for  which  he  gave  his  notee  to  them 
or  bearer,  dated  January  6,  18^  and  due 
November  1,  1892,  th^  taking  a  mcr^age 
on  the  mule  and  a  wagon  to  aecore  the  pay- 
ment 1b«eof,  and  Jeff  Bady  signing  the 
notss  as  snrc^.  On  October  27,  18^  Na* 
pin,  Woraham  Oa  took  the  mule  back 
from  Thomas  Bady  in  fuU  payment  of  the 
debt  and  accepted  the  wagon  for  the  hire 
ot  the  mul^  and  sold  the  mule  and  vagoa 
for  more  than  mougfa  to  pay  the  debt  Pe- 
tttloners  are  both  ilUtunto,  and  never  bad  a 
suit  in  court  until  sued  upon  these  notes. 
In  June.  1898,  Napier,  W(»rsbam  ft  OOk 
brought  their  actkm  upon  these  notes  in  the 
jQ8tl(»'B  court  of  tiie  48lBt  district  Q-  ^ 
Bibb  county.  At  the  trial  term  of  the  caass 
petitioners  were  present  at  court  prepared 
to  make  Hielr  defense,  armed  with  the  re- 
ceipt given  by  Napier,  Worsham  &  Oo.  to 
Thomas  Bady,  which  receipt  was  given  In 
full  satisfaction  of  the  debt  although  It  re- 
cites that  the  mule  and  wagon  vrare  received 
on  account  Neither  of  petttkmus  owed 
Napier,  Worsham  ft  Co.  any  account  J^ 
Bady  did  not  owe  them  anything  and  Thom- 
as Bady  owed  a  note  for  fSO  for  supples, 
given  by  blm  alone,  which  note  is  still  duo 
and  unpaid.  Jeff  Bady  signed  the  two  notes, 
knowing  that  Thomas  had  given  the  martr 
gage  to  secure  the  sam&  In  equity,  tiie 
proceeds  ot  the  mule  and  wagon  should  go 
to  pay  the  debt  On  the  day  for  the  trial  of 
the  causes  petitioners  were  preemt  in  court 
and  made  known  tbolt  defense  to  the  attor* 
neys  for  Naplw,  Woraliam  ft  Oo.,  and,  plain- 
tiffs In  said  court  not  b^g  present  th^ 
were  notified  to  go  home,  that  the  case  wouU 
not  be  tried,  which  they  did,  believing  that 
they  would  be  notified  of  any  future  action 
in  the  case;  they  having  been  sued  on  the 
same  note  in  the  716th  district  justice  court 
some  months  before,  and  appearing  to  make 
thdr  defense,  when  they  were  told  to  go 
hom^  as  In  this  Instancy  and  afterwards 
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were  soed  In  the  48l8t  district,  and  appear- 
ing and  Mng  ready  as  above  stated,  when 
told  tbat  tbe  oase  wonid  not  be  tried,  and  to 
go  borne,  they  naturally  supposed  they 
would  be  served  again  if  they  were  erer 
wanted;  and,  being  misled  by  these  facts, 
and  faaTing  no  counsel,  they  rested  easy, 
when  at  the  next  succeeding  tram,  they  not 
being  present,  Judgment  was  rendered 
against  tbem  for  the  |ica  This  judgment' 
was  obtained  by  ao^ent,  mistake,  and 
fxand,  without  laches  on  their  part  They 
woe  not  personally  known  to  the  Justices, 
and  acted  solely  upon  ord«s  from  the  attor- 
ney for  irialntUbi  Th^  did  not  know  any- 
thing about  tbe  Judgment  hsTlng  bem  ren- 
dered until  October  26, 1U93,  when  the  bailiff 
leried  the  fl.  fa.  issued  fr«n  said  Judgment. 
Since  said  levy  Jeff  Eady  has.  offered  to  p^ 
Nai^r,  Woraham  &  Co.  920  additional  for 
the  use  of  the  mule,  which  offer  was  refused. 
The  mule  was  worth  $50  njore  when  return- 
ed than  when  purchased  by  petitions.  Na- 
pio*,  Worsham  &  Co.  are  Indebted  to  Thom- 
as Eady  for  the  Tslue  of  the  mule  $200  and 
for  the  wagon  $30,  and  to  both  of  petitioners 
$50, -for  attorney's  fees  In  bringing  this  suit, 
for  bad  faith  and  Utlglousness.  TUs  peti- 
tion is  brought  to  prevent  a  multiplicity  of 
suits,  -  and  to  obtain  an  equitable  set-off. 
The  prayers  were  for  process;  that  the  value 
of  the  mule  and  wagon  might  be  applied  to 
the  payment  of  the  debt;  for  Judgment 
against  Napier,  Worsham  &  Co.  for  differ- 
ence in  value  and  attorney's  fees;  tbat  the 
Judgments  mentioned  be  set  aside;  for  in- 
junction; and  that  the  note  and  mortgage  be 
brought  Into  court  and  cancded;  and  for 
general  relief. 

Upon  the  trial  the  evtdoice  for  plaintiff 
was  to  the  following  effect:  In  1802  Thomas 
Eady  bought  the  mule  from  Napier,  Wor- 
sham &  Co.  for  $150,  giving  them  the  notes 
first  mentioned  In  the  petltlxm,  and  a  mort- 
gage on  the  mule  and  a  wagon  to  secure  the 
note,  Eady  signing  the  notes  as  securi- 
ty. A  few  days  before  the  notes  became 
due  Thomas  returned  the  mule  to  Napier, 
Worsham  &  Co.,  and  delivered  to  them  the 
wagon  in  payment  for  the  use  of  the  mule. 
Ko  price  was  agreed  upon  for  the  mule  and 
wagon,  but  he  was  given  a  receipt  for  the 
same,  with  the  imderstandfng  tbat  they 
would  deliver  him  the  notes  when  he  paid  an 
additional  note  of  $30  he  owed  them,  which 
was  not  In  the  mortgage,  nor  was  Jeff  Kady 
security  upon  It.  The  notes  have  nevw  been 
turned  over  to  him,  he  has  never  received 
any  money  for  the  mule  and  wagon,  the 
value  of  the  same  has  never  been  credited 
upon  the  notes,  nor  have  Napier,  Worsham 
St  Go.  ever  accounted  to  him  therefor.  Early 
in  1893,  he  was  sued  in  the  Justice  court  of 
the  716th  district,  G.  M.  He  appeared,  and, 
after  being  questioned  by  the  Justice,  was 
told  to  go,  which  he  did.  Afterwards  he 
was  sned  In  the  justice  court  of  the  48l8t 
distrtct  to  tbe  August  term,  1883.  These 
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suits  were  agAnst  both  of  the  petitioners, 
and  botli  appeared  In  answer  to  each  of  the 
suits.  When  they  appeared  at<  tbe  time,  and 
Idace  named  In  the  last  summons  they  had 
no  cbnv^satlon  with  the  justice  but  the  at- 
torney for  Napier.  Worsham  &  Go.  asked  If 
they  were  present,  and,  when  told  they  were, 
came  to  Tom  and  asked  if  Tom  was  going 
to  let  him  have  Judgmait  against  them  on 
the  notes.  Tom  relied  he  did  not  know 
what  to  do,  aa  he  had  nothing,  and  had  re- 
turned the  mule  and  given  the  wagon  for 
the  rent  of  the  mule,  and  owed  them  noth- 
ing. Said  attorney  then  told  blm  the  case 
would  not  be  tried  that  day,  and  be  could  go, 
that  the  case  would  be  tried  next  month. 
Petitioners  then  went  hmne.  They  believed 
they  would  be  summoned  again  when  want- 
ed. They  were  not  present  at  tbe  next  term, 
when  the  Judgment  was  takra,  and  did  not 
know  the  judgment  bad  been  taken  until  the 
levy  was  made.  The  mule  was  worth  $50 
more  when  returned  than  when  purchased, 
being  in  much  better  condition.  Petitioners 
are  llUterate,  and  were  never  sued  before. 
They  had  no  lawyer  to  represent  them. 
When  the  mole  and  wagon  were  d^vered 
to  Napier.  Worsham  &  Co.,  Tom  Eady  only 
owed  them  the  two  notes  mentioned  and  the 
note  of  $30  for  supplies.  Jeff  Eady  owed 
them  nothing,  save  as  security,  as  above 
mentioned.  They  never  received  any  notice 
of  the  time  and  place  of  trial  of  the  cases 
after  the  conversation  with  the  attorney  - 
above  mentioned.  They  did  not  go  Inside 
of  tbe  court  room  at  the  48l8t  district  Nei- 
ther of  them  lived  in  the  716th  district  when 
sued  there,  but  they  lived  In  the  4Slst  dis- 
trict when  the  last  suit  was  brought  The 
suits  In  the  716th  district  were  not  only  upon 
the  two  $75  notes,  but  also  upon  the  $30  note. 
Tbe  Judgments  were  rendered  at  the  Septem- 
ber term,  1803,  of  the  Justice  court  for  the 
481at  district 

Defendants  moved  a  DMisuit  upon  tbe 
ground  that  the  evidence  for  petitioners  did 
not  show  any  fraud  upon  the  part  of  the 
attfHiuy  which  prevented  petitioners  from 
making  defease  to  the  suits  in  the  justice 
court;  that  tbe  evidence  showed  tbat  peti- 
tioners were  In  laches,  and  they,  having  fail- 
ed to  plead  a  set-off  and  recoupment  In  the 
transaction  out  of  which  the  judf;ments 
arose,  could  not  do  so  in  another  forum;  and . 
that,  failing  to  sustain  that  part  of  their  pe- 
tition, the  whole  case  should  be  nonsuited. 
Petitioners  contended  that  they  should  be  al- 
lowed to  go  to  the  jury  on  tbe  evidence  as 
to  fraud;  and  that  as  there  was  a  separate 
count  In  their  petition  to  recover  the  valse 
of  the  mule  and  wagon,  and  praying  that 
what  was  recovered  might  be  applied  to  the 
payment  of  the  judgments  and  balance,  if 
any,  to  petitioners;  and  that,  as  they  were 
in  court  all  the  matters  complained  of 
should  be  settled  In  one  suit.  The  judge 
held  that,  while  petitioners  might  be  entitled 
to  sue  and  neoyer  for  the  property  In  an  in- 
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depoidcttt  actton  tar  tiie  Talve  Otancft,  tiw 
only  gxovad  upon  vUch  tbe  csn  wu  In 
eoorl;  gMog  any  aqnltaMe  rdlsf ,  wu  the 
allegation  of  fraud,  and  that  not  belnjr  sns- 
talned  by  proof  the  whole  case  mtut  fall, 
and  he  would  dlnct  a  rerdict  ttx  defraidanta, 
which  ha  did,  and  there  was  a  general  ver- 
dict for  defendants,  and  Judgment  against 
petltlonen  for  costs.  To  the  mUng  of  tbe 
court  and  the  direction  of  the  rerdlct  and  en> 
taring  the  Judgment  petitionerB  excepted. 

Jai.  A.  Thomas,  for  plaintiffs  In  error, 
John  R.  L,  Smith,  for  defendants  in  error. 

FBB  onBIAM.  Judgment  affirmed,  with 
dlrecttan. 


(9s  Oft.  no) 

McBLHANAN  t.  FARMERS'  ALLIANOB 

WAREHOUSE  ft  OOMUI88ION  OO. 
(Supreme  Gonrt  of  OeorgU.   March  18^  18BEI.) 
Tbotbb— FLSAMiTfl — SurFictasoT  OF  DscuaAp 

TIOM, 

A  dedaration  In  trorer  for  the  recorrar 
of  'three  thonaand  five  hundred  dollars,  lawfal 
money  of  tbe  United  States,"  is  too  vague  and 
indefinite  In  Its  description  of  the  property  soed 
for,  and  onsht  to  have  been  dismissed  <m  demur- 
rer thereto. 
(SyUsbns  by  the  Gonrt) 

Error  tnm  dty  court  ot  Athena;  Bxmtm 
Oobl^  Judgai 

Action  W.  A.  McEIhanan  agalnat  tin 
.FarmCTB*  AlUance  War^ouae  A  Oommlaslott 
Gompaiv.  Judgment  for  defoidant,  and 
plaintiff  brings  error.  Bronght  forward  trom 
the  last  term.  Code.  U  427U-^1271a  Be- 
rersed. 

ZiumpUn  &  Burnett,  tor  pliUntUf  tn  enor. 
J.  J.  Strickland  and  Qea  Dndlay  Thranaa, 
for  defendant  In  emtf . 

AIXINSON,  J.  This  was  a  suit  fOr  the 
recoyery  of  peraonal  property  under  the  form 
of  action  prescribed  1^  sectlm  8S90  of  tbe 
God&  The  action  provided  for  by  this  aec- 
tlco  of  the  Oode  comblnee  some  of  the  char- 
actwlstlea  of  both  the  old  onnnum-Iaw  ac- 
tions of  trorer  and  detinue,  and  may  be  made 
the  basis  for  the  recovery  either  of  damages, 
as  for  a  convmion,  w  for  the  recovery  of  a 
particular  chattel  alleged  to  be  detained.  At 
common  law  the  action  of  trover  was  not  de- 
signed tat  the  recovwy  of  tite  specific  chat- 
tel, but  was  designed  as  an  action  for  the 
recovery  of  damages  for  the  thing  alleged  to 
hare  been  converted.  The  action  of  detinue 
was  an  action  for  the  recovery  of  the  specific 
article  detained,  and  damages  could  be  there- 
in awarded  as  well  for  the  detention  as  for 
the  artide  which  was  thus  detained.  Bat, 
the  latter  action  proceeding  wh<41y  npcm  the 
Idea  that  the  person  against  whom  the  salt 
was  brou^t  was  lawfully  In  the  posseeslcm  of 
the  gooda,  much  inconvenience  arose,  and  the 
action  of  trover  became  substituted,  to  a  rery 
gn»t  extent,  for  this  particular  action.  It 
waa  the  evident  purpoas  of  the  gwieral  as- 


sembly.  In  prescribing  the  tona  of  action 
now  under  comddemtton,  to  eooiUne;  as  fiur 
as  posBlUeh  the  fSatnrai  both  aa  actSon  of 
dethiuo  and  ot  trorer.  It  aUows  the  plaintiff 
to  bring  hts  aetiUm  In  that  fwm  and,  upon 
tiie  triali  make  hia  election  to  xeoorer  tfther 
the  spedUe  article  sued  for,  or  Its  Talue  and 
hire;  tbe  former  being  technically  what  be 
would  be  eutitied  to  leeorar  In  an  actkm  of 
detinue  and  tiie  latter  bdng  the  verdict 
whkli  would  hare  been  made  In  a  OMumon- 
law  action  of  trover.  If  the  electiim  precede 
tbe  trial  of  the  cause,  and  the  plaintiff  should 
demand  In  advance  a  restitntkm  of  tbe  tpe^ 
clflc  article,  this  may  be  and  Is  done  when 
he  elects  to  sue  oat  a  ball  process  In  aid  of 
his  action  to  recover  personal  pnqmtr.  It  is 
true,  this  antecedent  election  does  not  com- 
mit the  plaintiff  Irretrievably  to  the  accept- 
ance of  the  spedflc  pnverty  sued  for  In  sat- 
isfaction  of  his  demand.  He  is  entitled,  nev- 
ttlheless,  at  the  trial,  under  section  8096  of 
the  Ciode,  to  make  his  final  Section  c€  a  Tei> 
diet  In  the  altmiatiTe;  but  the  prayer  for 
the  seisura  of  tbe  ^eciOc  artlde  doea  so  far 
commit  him  to  this  object  designed  to  be  ac- 
c(»npIlBhed  by  the  autt  as  to  require  him  to 
Ideed  with  such  particularity  as  will  enable 
the  court  to  give  effect  to  any  decree  which 
might  be  rendered  in  accordance  with  the 
prayer  of  his  declaration.  The  action  of  tro- 
ver lies  genwally  for  the  recovery  of  p«sonal 
chattels,  w  theta:  vahte,  whldi  have  been  cm- 
verted  Illegally  br  another;  bat,  inasmudi 
as  the  purpose  of  tbe  action  Is  not  so  much 
to  recover  the  spedflc  chattels  as  to  recover 
damages  as  for  a  cwverslan,  the  same  par- 
ticularity of  description  Is  not  essential  to 
the  maintenance  of  that  action  as  Is  requisite 
to  the  maintenance  of  an  actkn  of  detinue. 
If,  however,  the  actiim  for  tiie  posDcaslop  of 
personal  property  provided  for  by  the  sec- 
tion of  the  Oode  referred  to  be  one  designed 
rather  to  recover  the  spedflc  chattels  than 
damages  for  a  conversion,  and  this  design 
ot  the  pleader  be  evidenced  supplementing 
his  action  with  a  ball  proceeding,  substantial- 
ly the  same  rules  of  pleading  prevail  as  would 
have  apidied  to  the  oonmon^law  action  of 
detinue,  In  aoffer,  at  least,  as  the  same  require 
a  particularity  in  descripUtm  of  the  thing 
sued  for.  In  that  action  It  waa  essential 
that  the  goods  be  described  with  such  par- 
ticnlarlty  as  would  enable  the  court  to  seize 
them,  and  make  restitution  to  the  owner.  In 
the  action  now  under  considention.  It  la  nec- 
essary that  In  the  action  itsdf  and  the  l>ail 
proceeding  the  goods  be  described  with  such 
particularity  as  will  enable  the  court  to  seize 
the  chattels  for  which  the  action  Is  Inousrht, 
and  hold  them  for  restltatlon  In  the  event  of 
final  recovery  by  the  plaintiff.  In  the  old  ac- 
tion of  detinue  It  was  eariy  hdd  that  the 
action  would  not  lie  for  a  given  quantity  of 
money  or  corn  genemlly,  or  any  other  artlde 
of  like  diaracter.  for  the  reaaon  that  aucfa 
m<mey  <w  com  was  Incapable  of  betog  dls- 
tingnlshed  from  any  other  money  or  com; 
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bat,  If  the  action  be  for  money  or  com  In  a 
bag  or  sack,  tben,  the  bag  or  sack  being  Itmit 
capable  of  identification,  the  court  would  be 
enabled  to  distinguish  thwebj  the  particular 
goods  for  the  recovery  of  which  the  action  was 
brought  See  Oo.  Utt  286:  Bl.  Comm.  bk.  3, 
p.  152.  We  think  the  same  principle  exactly 
applicable  to  the  form  of  action  employed  In 
this  case,  where;  snpplraiented  by  the  bail 
proceeding,  it  becomes  an  action  for  the  re- 
covery of  specific  chattels.  The  test  of  the 
auffleieney  of  such  a  declaration  is,  and  should 
be.  Is  the  description  of  the  chattels  sued 
fOT  so  definite  and  distinct  as  to  enable  the 
court  to  seSxe  them  for  restitution  to  the  own- 
er? If  It  is  not,  then,  clearly,  the  court 
should  not  proceed  to  judgment;  for  It  would 
tw  a  useless  thing  tor  the  court  to  decree 
an  act,  the  perfOrmajice  of  which  It  would 
not  have  the  power  to  compd.  The  action  In 
this  case,  as  set  out  in  the  declaration,  was 
bronght  for  the  recovery  of  "three  thousand 
flTe  hundred  dollars,  lawful  m<mey  ot  the 
United  States."  This  pwpertj  was  alleged  to 
hare  been  in  the  possessltxi  of  the  defendant 
Ball  process  was  sued  out  thereon,  and  a  seiz- 
ure of  the  property  ordered.  There  was  no 
mark  of  identity  by  which  this  mtmey  sued 
for  conld  posslUy  be  distinguished  from  any 
other  money  of  like  character.  There  was 
no  outward  tok«i  by  which  the  officer  char- 
ged with  seizing  the  money  described  In  the 
bail  proceeding  could  distinguish  that  from 
any  other  money  which  the  defendant  might 
hare  bad  in  his  poesessioa.  It  would  there- 
fore have  been  fmitless  to  hare  permitted  the 
prosecution  of  an  action  which,  upon  Its  ul- 
timate termination,  must  hare  been  utterly 
barren  of  results.  The  plaintiff  prayed  for 
the  restitution  of  his  property,  and  at  the 
same  time,  upon  the  face  of  his  declaration, 
by  a  failure  to  properly  describe  the  chattel 
sued  for,  alleged  an  utter  Inability  upon  the 
part  of  the  court  to  grant  the  prayer  of  his 
petition.  The  declaration  Is  equally  unsat- 
isfactory when  treated  as  an  ordlnaiy  action 
of  trover,  without  bail  proceeding.  The  sec- 
tliHi  of  the  Code  to  which  we  have  h^lnbe- 
lare  refored  simply  prescribes  that  the  form 
of  action  therein  stated  may  be  used  for  the 
recova^  of  personal  property.  This  statute 
made  the  tarm  sufficient,  whatever  opinkm 
might  bare  iHrevalled  previous  to  Its  passage 
as  to  the  necessity  ot  technical  pleading.  But 
it  does  not  authorize  the  disregard  of  those 
prtndples  of  pleading  which  require  that  the 
substance  of  the  action  should  be  stated  with 
such  reasonable  particularity  as  will  enable 
the  defendant  to  prepare  bis  defense.  Hence, 
it  Is  necessary  that  there  be  some  descrip- 
tion ot  the  property  alleged  to  have  been  tak- 
en from  the  possession  of  the  plaintiff.  The 
minute  particularity  necessary  to  the  maln- 
tsnance  of  a  bail-trover  proceeding  Is  not  vi- 
tally essential  to  the  maintenance  of  an  or- 
dinary action  of  trover.  In  the  former  case 
the  necessity  tor  minute  description  proceeds 
from  the  nature  <^  the  r^ef  sought   In  the 


lattOT  case  the  requirement  of  particularity 
of  description  proceeds  from  a  necessity  that 
tiie  plaintiff  wlU  plainly  and  dlstiuctiy  set 
forth  his  cause  of  acticm.  to  the  end  that  the 
defendant  may  know  upon  what  account  the 
plalntlCC  makes  his  demand.  If  the  action 
for  the  recovery  of  personal  property  undor 
the  section  of  the  Oode  now  under  review  be 
designed  to  recover  the  value  of  the  goods, 
rather  ttian  the  goods  themselves,  and  they 
be  incapaUe  of  exact  or  even  approximate, 
IdratiflcaUoo  by  the  owner,  he  must  allege 
a  taking  under  the  general  description,'  and 
the  circumstances  of  the  conversion,  or  such 
other  ctrcumatancee  as  may  exist  with  such 
drciunstantlallty  as  to  supply  the  want  of  a 
more  accurate  descriptioo.  A  plaintiff  is  not 
necessarily  cut  off  from  a  recovery  of  money, 
or  other  article  of  like  character,  by  means 
of  the  form  of  action  set  toitb  in  this  section 
of  the  Oode^  because,  simply,  of  his  hmblllty 
to  remember  the  particular  bills  and  pieces  of 
money  ctmr^ed,  tmt  he  may  supplemrat  the 
general  descripticxi  with  such  drcum stances 
of  the  taking  as  will  swve  to  put  the  def^d- 
ant  upon  notice  of  the  nature  of  his  d^nands. 
In  thedeclarationbeforeuB,weareunInfonned 
as  to  when  or  bow,  or  under  what  circum- 
stances, the  plaintiff  lost  possession  of  his 
mcmey.  Without  being  able  to  describe  the 
particular  mwey,  he  simply  says  tiiat  It  la 
in  the  possession  of  the  defendant  By  the 
very  terms  of  the  form  of  action  prescribed 
by  the  Code,  a  description  of  the  prop^y  is 
necessary;  and  we  think  that  descrlpticsi 
must  be  by  refer^ce,  either  to  8<»nQ  of  the 
substantia]  characteristics  of  the  chattel  it- 
self, or  by  such  reference  to  the  circumstan- 
ces attendant  upon  Its  convertioo  as  will 
serve  to  inform  the  defendant  to  what  he  Is 
called  upon  to  make  answer.  The  deda ra- 
tion was  demurred  to  upon  the  ground  that 
there  was  no  identification  by  the  dectaratirai 
of  the  chattel  for  which  the  plaintiff  brought 
his  actl(»i.  and  no  such  description  of  a  cause 
of  action  as  would  enable  the  plaintiff  to 
maintain  his  suit  There  was  no  oCTer  to 
amend.  In  any  particular,  the  dedaration. 
The  court  overruled  the  demurrer  and  declin- 
ed to  dismiss  the  action,  and.  Inasmuch  as 
we  hare  seen  that  treating  this  either  as  a 
suit  for  the  recovery  of  damages  as  for  a  con- 
version, or  as  a  suit  for  the  recovery  of  the 
specific  chattel,  the  declaration  was  wholly 
Insufficient,  the  Judgment  of  the  court  wu 
erroneous,  and  is  accwdlngly  rereraad. 


(H  Oa.  ff8) 
LINDBK  T.  ADAMS  et  aL 
(Supreme  Court  of  Georgia.  March  IS,  189S.) 

RbVOCATIOK  or  AOIIITCT. 

Where  there  are  mutual,  conflicting 
claims  between  a  partnership  and  a  tUrd  per* 
son,  invtdving  an  oeeonnting  In  order  to  reach 
a  settiement  between  the  partJea,  an  agree- 
ment by  the  third  person  for  one  of  the  mem- 
bers of  the  firm  to  act  as  his  afcent  in  malting 
the  settiement  If  binding  at  all.  is  certainly 
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fttrocalilv  at  anr  time  before  tntdi  uieement 
has  been  executed  and  acted  on  to  ta«  detrt- 
ment  of  the  firm,  or  any  member  of  the  aamew 
(Brlli^  br  the  Ootut.) 

Brror  from  anperior  court,  Hart  county;  H. 
MeWbortor,  Judge. 

AcUon  1^  B.  P.  Adams  ft  Oo.  agaliut  T.  J. 
Llnder.  Judgmeat  for  plalntlffB,  and  defend- 
ant brings  flRor.  Broni^  forward  tnm  the 
last  term.  Code.  H4271ar-fisnc.  Bereraed. 

O.  O.  Brown  and  J.  P.  Shannon,  for  plain- 
tiff In  wror.  W.  L.  Hodges,  for  defendants 
In  error, 

I/UBCPKIN,  X  B.  N.  Adams,  H.  N.  Adams, 
and  Amos  McOunr  were  engaged  as  part- 
ners, under  the  name  of  B.  N.  Adams  ft  Oo., 
In  the  ginning  business.  They  made  a  oon- 
tract  with  NLcon,  by  which  be  was  to  fur- 
nish an  engine  and  an  engineer,  and  recdTe  a 
portion  of  the  proceeds  of  the  business. 
When  the  business  was  about  to  be  wound 
np,  Under  toe*  possesslou  of  four  bales  of 
cotton,  which  apparently  represented  the 
share  of  Nixon  In  these  proceeds,  and  gave 
to  Adams  ft  Co.  an  obligation  to  account  to 
them  for  the  excess  of  the  tsIqc  of  the  cot> 
ton  oTW  and  aboTe  Nixon's  Interest,  when- 
ever a  settlement  of  the  ginning  business 
should  be  had.  Afterwards,  the  three  part- 
ners proceeded  to  make  a  settlement,  at 
which  Nixon  was  not  presMit,  and  thereby, 
as  claimed  by  them,  ascertained  that  the 
cotton  which  Llnder  had  taken  was  worth 
981.55  more  than  would  be  coming  to  Nixon 
under  the  settlement  They  brought  an  ac- 
tion for  this  amount  against  Lindw,  upon 
his  obligation  above  mentlcmed.  His  defense 
was  that  no  settlement  of  the  ginning  busi- 
ness bad  ever  been  made,  and  th^eftve  It 
had  never  been  definitely  ascertained  how 
Nixon  stood  with  the  firm,  or  what  bis  share 
should  be.  It  must  not  be  overlooked  that 
Under  only  contracted  to  pay  whatever 
might  appear  to  be  In  excess  of  the  amount 
dne  to  Nixon  as  the  resolt  of  such  a  set- 
tlement, and  the  main  anestlon  at  issue 
was,  had  a  binding  settlement  been  made 
between  Adams  ft  Co.  and  Nixon?  It  did 
not  appear  that  there  bad  ev^  been  such  a 
aettlemwt,  other  than  that  made  by  the  part- 
ners themselves  In  the  absenoe'of  Nixon,  and 
It  affirmatively  appeared  that  he  distinctly 
repudiated  that  settlement  as  soon  as  the  re- 
sult of  It  was  made  known  to  him.  B.  N. 
Adams  testified  that  he  had  been  authorised 
by  Nixon  to  represent  the  latter  In  making 
the  settlement  The  question,  therefore,  is, 
woold  the  authority  thus  conferred  be  suf- 
ficient to  make  the  settlement  binding  upon 
Nixon?  If  It  was  not,  the  plaintiffs*  case 
must  fail.  As  the  Interests  of  Adams  ft  Co. 
and  Nixon  were  directly  In  conflict,  It  Is,  at 
best,  exceedingly  doubtful  whether  one  of 
the  firm  could  be  the  agent  of  Nixon  for  the 
purpose  stated.  But,  granting  that  he  could, 
certainly  it  was  the  right  of  Nixon  to  revoke 
the  agency  thus  created  at  any  time  before 


the  firm,  or  any  member  of  It  had  been  In 
any  way  Injured  by  acting  upon  the  settle- 
ment made  as  above  stated.  There  was  noth- 
ing at  all  In  the  evidence  to  show  that  Adams 
ft  Co.,  or  any  one  of  the  partners  composing 
that  firm,  had  been  so  Injured.  Nixon  dmled 
strenuously  that  he  had  ever  authorised  E.  N. 
Adams  to  make  the  settlement  for  him,  bnt 
It  was  within  the  province  of  the  jury  to 
believe  the  testimony  of  B.  N.  Adams  to  the 
contrary.  It  Is  certain,  beyond  dispute,  how- 
ever, that  Nixon  repudiated  the  settlement 
and  refused  to  be  bound  by  It  as  soon  as 
he  heard  of  It;  and  It  would  be  simply  out- 
rageous to  b€iA  that  be  was  forever  estopped 
by  an  agreement  to  allow  his  adversary  to 
act  as  his  agent  In  adjusting  conflicting 
claims  between  them,  when  the  revocati<m 
of  that  agreement  would  still  leave  the  tatter 
In  a  position  to  make  a  fair  settlement.  In 
which  he  could  receive  the  full  benefit  of 
every  right  and  advantage  to  which  he  was 
honestly  antttlad.  Judgment  xerersed. 


<K  Oa.  MB) 

TIOEXiBY  V.  CHAHBEB& 
(Supreme  Court  of  Georgia.   March  18,  1885.) 
KscEPTioy  OF  EviDBNOB— H1RH1.BSB  Ebuok. 
Whether  the  court  erred  in  admitting 
evidence  or  not  that  evidence  as  to  the  admi^ 
aibilitr  of  whldt  there  was  no  doubt  required 
a  finding  for  the  plaintiff;  and  tiwn  was  us 
error  in  the  charge  complained  of. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Hart  county;  H. 
McWbortw,  Judgew 

Action  Joseph  S.  Ghamben  acalnat 
James  B.  Vlckery.  Judgmoit  for  plaJntlflC, 
and  defmdant  brings  error.  Btonght  tof- 
ward  from  th«  last  term.  Oode^  H  42TUi-. 
4271c  Affirmed. 

P.  P.  Proffitt  and  A.  G.  McCnrry,  for  plain- 
tiff In  taw.  W.  L.  Hodges,  for  defatdant  In 

ATKINSON,  J.  The  plaintiff.  Chambers, 
sued  Vlckery  upon  a  breach  of  warranty 
made  In  a  horse  swap.  It  appears  from  tbe 
record  that  the  defendant  traded  to  plaintiff 
a  certain  horse,  which  was  subject  to  a 
mortgage  executed  by  a  previous  owner  In 
tavoT  of  yet  another  perscm;  that,  at  the 
time  of  the  trade;  defendant  warranted  the 
horse  to  'be  free  from  Incumbrauces;  that 
afterwards  the  mortgage  in  question  was 
f(H%cIosed,  and  the  execution  Issued  there- 
under levied  up<Hi  the  property.  To  this  levy 
the  plaintiff  in  this  case  filed  a  claim,  setting 
up  title  In  hime^f,  derived  through  the  de- 
fendant He  notified  tbe  defoadant  of  the 
execution  and  levy,  and  required  himt  to  de- 
fend his  claim  to  the  horse;  and  In  pursu- 
ance of  his  demand  the  defendant  signed  his 
bond  In  the  claim  case,  as  a  surety  for  the 
forthcoming  of  the  animal.  While  the  claim 
was  yet  pending,  the  plaintiff,  with  the  cton- 
aent  of  Vlck«7,  dismissed  the  claim;  ajid. 
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the  mortgage  execuUon  proceeffing,  tbe  plalu- 
tur  did  not  produce  the  horse  at  the  Ume  and 
place  of  sale.  Suit  was  brought  upon  the 
forthcoming  bond,  and  Judgment  recovered 
against  the  plaintiff;  and,  In  wder  to  pro- 
tect his  title  to  the  horse  and  preserre  his 
property,  plalntlfF  was  compelled  to  lajr  out 
and  eiqwDd  tbe  snm  of  $108.04.  For  this 
earn  he  brought  an  action  against  the  defend- 
ant, alleging  that  he  was  injured  by  a  breach 
of  the  defendant's  warranty  to  that  extent. 
It  appears  that  in  the  claim-case  proceedings 
tbe  defendant  and  plalntut  c&operated  In  the 
employment  of  counsd  to  defend  It  Hiei 
defendant  knew  of  the  litigation,  made  sug- 
gestions  as  to  Its  cmdnct,  asdsted  in  the 
employment  of  counsel,  and,  tor  all  practical 
purposes,  was  as  active  as  though  he  were 
an  actual  party  to  tbe  Utlgation.  "When  the 
<^lm  case  came  on  for  trial  befwe  the  Jus- 
tice, the  plalutUE  in  this  case  confessed  Judg- 
ment, and  appealed  to  a  jury;  and,  the  case 
coming  on  for  trial  before  a  Jury,  the  plain- 
tiff withdrew  or  dismissed  the  claim,  under 
advice  of  counsel  ^ployed  Jointly  by  the 
plaintiff  and  defMidant  The  testimony  for 
the  plaintiff  was  to  the  eftect  that  Vickery 
consented  to  the  withdrawal  of  the  claim, 
but  the  testimony  for  tbe  defendant  was  that 
he  did  not  so  consent  On  the  day  the  horse 
was  to  be  scdd  under  tbe  execution,  plalntUt 
failed  to  bring  the  horse  to  the  place  of  sale. 
The  plaintiff  testified  that  the  defendant  told 
him  not  to  bring  the  horse,  and  he  (de- 
fendant) would  pay  the  bond.  On  this  point 
the  testimony  tor  the  def^dant  was,  that  he 
told  plaintiff  to  bring  tbe  horse  to  town,  and 
that  plaintiff  said  It  was  raining  too  much, 
and  that  If  It  quit  raining  he  would 
iHing  It  Tbe  court,  upon  the  trial  of  the 
ca^e,  charged  the  Jto?  that  if,  after  the 
horse  had  been  levied  on  in  the  hands  of  the 
plaintiff  under  the  mmtgage  fi.  fa.,  the  de- 
fendant aided  the  plaintiff  In  empl(^ng  coun- 
sel to  interpose  a  claim,  and  pending  the 
proeecutiott  of  the  claim  the  defendant  con- 
sented for  tbe  claim  to  be  dismissed  without 
a  trial,  they  were  autta(»lzed  to  find  for  the 
plaintiff.  BxceptlQU  was  taken  to  this  charge, 
and  aa  well  to  the  ruling  of  tbe  court  upon 
the  admissibility  of  certain  documentary  evi- 
dence offered  on  tbe  trial. 

We  do  not  think  It  necessary  to  conBider 
tbe  objections  made  to  tbe  rulings  of  tbe 
court  upon  tbe  admissibility  of  tbe  doctunoi- 
taiy  evidence.  We  do  not  think  tbe  admis- 
sion or  refusal  to  admit  It  would  have  ma- 
terially changed  tbe  case.  Whether  or  not 
the  mortgage  lien  was  valid  and  binding  ib 
this  case,  as  against  this  plaintiff,  under  the 
facts  as  they  are  presented  to  us  In  the  rec- 
ord, we  do  not  think  the  defendant,  can  be 
heard  to  urge  its  invalidity.  The  filing  of  the 
claim  by  the  plaintiff,,  and  his  subsequent 
dismissal  thereof,  with  the  consent  of  the 
defendant  by  and  through  the  counsel  Jointly 
employed  by  them,  Is  equivalent  to  an  admls- 
Ooia  made  by  tbe  defendant  that  tbe  mort* 
v.22s.B.iial6— i4 


gage  was  a  valid  and  subsisting  lien  upon, 
this  property.  Had  tbe  defendant  in  no  man- 
ner participated  In  this  litigation,  his  poslttofi 
with  respect  to  the  iwesent  case  would  have 
been  materially  different;  but  where,  by  his 
own  act.  be  induces  tbe  plaintiff  to  dismisd 
his  claim,  and  thus  impliedly  to  admit  the 
validity  of  the  mwtgage  executicHi  upon  thn 
pn^>erty  received  by  him,  In  an  action  like 
this  (upcm  a  breach  of  warranty)  the  defend- 
ant; will  be  esti^ped  to  deny  the  validity  of 
the  mortgage  liea.  We  tblnk  the  charge  of 
the  court  was  correct  It  left  for  the  consid- 
eration of  the  Jury  tbe  only  facts  mat^Ial  to 
be  c<»isldered  in  fixing  the  liability  of  tbe  de- 
fendant and  the  Jury  having  found  these 
facts  agabist  him,  and  the  v^dict  bebsg  in 
harmony  with  and  luroorted  by  the  evidence 
this  court  will  not  Interfera  Jadgmmt  af- 
firmed. 

aBOs.M> 

MOBGAN  et  aL  V.  BATTIiB. 
(Supreme  Court  of  Georgia.  March  IS.  1895.) 

Fabol  Contract  as  to  Laud  — Exeodtton  — 
Statdtb  of  Frauds. 
B.  and  M.  agreed  orally  tluit  M.  ibould 
bid  off  for  B.  certam  land  aboat  to  be  Bold  at 
iherifCs  sale,  take  the  title  in  M.'s  name,  and 
hold  the  same  for  B.  ontii  the  latter  coold  pay 
for  the  land.  M.,  In  pursoance  of  this  agree- 
ment, bid  oB  tbe  land.  The  sheriff  made  ont 
and  execated  a  deed  conveying  the  land  to  M., 
but  It  was  never  delivered  to  him.  Immediate- 
ly after  the  sherlfTs  sale,  B.  went  into  possession 
of  tbe  land,  and  afterwards,  with  the  sheriff's 
consent  paid  the  purchase  money  to  the  attor- 
ney of  the  plaintiff  in  the  execution  under  wUcb 
the  land  was  sold.  B.'a  possession  continued 
until  he  was  subsequently  evicted  under  auotii- 
er  sheriff's  sale.  Uad^  these  facts,  the  parol 
contract  between  B.  and  M.  was  fully  execut- 
ed, and  thus  takm  out  of  the  statute  of  frauds, 
and  B.  obtained  a  eomfdete  equity  In  the  land, 
as  against  M.  and  all  who  htm  under  him. 

(Syllabos  by  the  Oourt.) 

Error  from  superior  court  Warren  county; 
H.  MeWhorter,  Judge. 

Action  by  J.  L.  Battle  against  A  S.  Morgan  ■ 
and  others.    Judgment  for  plaintiff.  Defend- 
ants  bring  error.    Brought  forward  from  the 
last  term.    Ck>de,  ii  4271a-1271c.  Afilrmed. 

m  F.  Davto,  A  &  Morgan,  and  W.  P.  Davis. 
tor  plaintiffs  in  errw.  Jas.  Whitehead,  few 
defendant  in  error. 

LUMPKIN,  J.  The  sheriff  of  Warren  coun- 
ty levied  an  execution  against  J.  L.  BatUe, 
as  administrator,  upcm  a  tmct  of  land,  as 
the  property  of  hie  intestate,  and  advertised 
the  same  tot  sale.  Before  the  sale,  Battie 
requested  M<»%an  to  buy  the  land  for  him, 
take  tbe  titie  In  Morgan's  name,  and  hold 
tbe  land  for  the  use  and  benefit  of  Battie 
till  be  could  pay  for  the  same,  to  ail  of  which 
Morgan  assented.  It  does  not  appear  to  have 
been  In  craitemplation  of  these  parties  that 
Morgan  was  to  advance  tbe  mme/y,  and,  in 
point  of  fact,  It  was  never  paid  by  him;  but 
shortly  after  tbe  sale  an  arrangement  was 
made  with  tbe  attorney  who  represented  tbe 
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administratrixes  of  the  original  plaintiff  In 
execution,  who  had  died  before  the  levy  was 
made,  by  which  time  for  payment  was  al- 
lowed. The  sheriff  made  out  and  executed  a 
deed  conveying  the  land  to  Morgan,  but  it  was 
never  dellvw-ed  to  him,  nor  did  he  ever  have 
possession  of  the  land.  On  the  contrary,  Bat- 
tle went  Into  possession  immediately  after  the 
sheriff's  sale,  and  aftwwards,  with  the  sher- 
iff's consent,  paid  the  purchase  money  to  the 
attorney  above  mentioned,  the  iattei  giving 
his  receipt  to  the  sheriff  for  the  same.  Mrs. 
N.  C.  Battle,  claiming  under  Morgan,  as  the 
real  purchase,  though  she  had  no  written 
conveyance  from  him,  made  a  deed  conveying 
the  land  to  Moi^^'s  wife  and  another,  re- 
serving to  herself  a  life  estate  In  the  prop- 
erty. This  life  estate  was  afterwards  levied 
on  and  Boi6  by  the  sheriff  under  an  execution 
against  Mrs.  Battle.  At  that  sale,  Norrls, 
who  bad  notice  of  Battle's  claJm  of  title,  be- 
came the  purchase,  and  went  Into  possession 
of  the  land;  and  thus  Battle,  Who  had  held 
up  to  that  time,  was  evicted.  Subsequent- 
ly, Battle  brought  against  Morgan,  the  gran- 
tees of  Mrs.  Battle,  and  Norris,  an  equita- 
ble action  for  the  recovery  of  the  premises, 
with  rents,  praying  (1)  that  Morgan  be  com- 
pelled to  convey  the  land  to  him  (Battle)  In  fee 
simple;  and  (2)  the  cancellation,  as  clouds 
upon  his  title,  of  the  above-mentioned  deed 
from  the  sheriff  to  Morgan,  and  that  made 
by  Sirs.  N.  C.  Battle  to  her  grantees.  The 
above  statement  sets  forth,  substantially,  the 
facts  relied  upon  by  the  plaintiff  in  support  of 
his  action.  On  the  trial  of  the  case  in  the 
court  below  there  was  considerable  conflict  in 
the  evidence  upon  nearly  eY&ry  material  mat- 
ter involved,  but  the  jury,  as  it  was  within 
their  province  to  do,  as  the  exclusive  triors  of 
all  questions  purely  of  fact,  having  by  their 
verdict  settled  all  these  issues  in  favor  of  the 
plaintiff,  we  are  now  called  upon  to  deal  only 
with  such  questions  of  law  as  are  presented 
by  the  case  which  the  plaintiff  has  thus  suc- 
ceeded in  establishing.  Under  the  facts  dis- 
closed by  the  evidence  Introduced  In  his  be- 
half, we  think  there  can  be  no  doubt  of  his 
right  to  the  land.  The  parol  contract  be- 
tween himself  and  Morgan  was  fully  executed, 
and  thus  taken  out  of  the  statute  of  frauds; 
and,  Inasmuch  as  Battle  actually  paid  for  the 
land,'he  obtained  a  complete  equity,  as  against 
Morgan  and  all  who  held  under  him.  The 
second  sheriff's  sale  was  a  nullity,  so  far  as 
Battle's  rights  are  concerned,  and,  as  against 
him,  Norris,  who  took  with  notice  of  Battle's 
claim  of  title,  gained  nothing  by  becoming  the 
purchaser  of  the  land  at  that  sale.  Jndgment 
affirmed. 

(95  Qa.  «65) 

EDWARDS  V.  RICHARDS. 

(Supreme  Court  of  Georgia.  March  18,  1895.) 
Bill  to  Set  Aside  Dbed — Pakties— Plbadiitq — 

AUBNDXENT — LaCHES. 

1.  Where  an  equitable  petition  was  brought 
to  set  aside  a  conv^ance  of  land  alleged  to 


have  been  procured  tnm  the  plaintiff  by  the 
fraud  of  the  defendant,  and  for  other  ai^ropri- 
ate  relief,  it  was  error,  over  the  plaintifTs  objec- 
tion, to  make  the  defendant's  vendee  a  code- 
fendant  to  the  action,  it  not  ai^>earing  that  such 
vendee  was  either  a  necessary  or  proper  party 
thereto. 

2.  The  amendment  to  the  petition  which  the 
court  rejected  ought  to  have  been  allowed;  but, 
even  without  this  amendment,  the  petition,  with 
the  amendments  which  were  allowed,  set  forth 
a  cause  of  action  not  harred  by  the  lapse  of 
time,  and  it  was  ^or  to' sustain  a  general  de- 
murrer thereto. 
(Srllabns  by  the  Court) 

Error  from  superior  court,  TnUaferro  coun- 
ty; H.  McWhorter,  Judga 

Action  by  PriscUla  Edwards,  as  adminis- 
tratrix of  W.  G.  Edwards,  against  Tltns 
Richards.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Brought  forward 
from  the  last  teim.  Oodet  H  4271a^-42Tlc. 
Reversed. 

H.  tL  Holden  and  Hart  &  Sibley,  for  plain- 
tiff In  error.  M.  P.  Reeae,  H.  T.  Lewfs^  and 
T.  R.  R,  Cobb,  for  defoidant  In  mot, 

LUMPKIN,  J.  Mrs.  Edwards,  as  admin- 
istratrix of  W.  G.  Edwards,  brought  an  equi- 
table petition  against  Tltns  Richards  to  set 
aside  a  sale  of  land,  cancel  a  deed,  etc.  The 
following  is  a  cfmdensed  statement  of  tbe 
material  portions  of  her  petition:  The  land 
In  question  belonged  to  the  estate  of  her  In- 
testate. Leave  to  sell  the  same  was  granted 
to  her  by  . the  ordinary,  upon  an  application, 
notice  of  which  bad  not  been  published  for 
tbe  full  period  of  four  weeks.  At  the  sale, 
which  was  bad  pursuant  to  this  order,  the 
land  was  bid  off  by  Richards  for  $300.  She 
conveyed  the  same  to  him  by  deed.  He 
went  Into  possession,  and  has  been  In  pos- 
session ever  since.  Before  the  sale  took 
place,  and  before  any  bid  was  made  by  any 
one,  Richards  announced  publicly  that  he 
would  bid  off  the  land  for  the  widow  of  the 
deceased;  and  In  consequfflice  of  this  an- 
nouncement, which,  though  false,  obtained 
credence,  other  persons  who  were  present 
at  the  sale,  and  intending  to  bid  for  tbe 
land,  declined  to  do  so,  and  it  was  knocked 
off  to  Richards  for  the  sum  above  mentioned, 
while  In  point  of  fact  the  land  at  that  time 
was  worth  $2,500.  The  statement  made  by 
Richards  that  he  would  bid  for  the  widow 
was  a  willful  misrepresentation,  made  with 
intention  to  deceive,  and  it  did  actually  de- 
ceive, those  present  at  the  sale,  and  the  sale 
was  thus  affected  with  gross  fraud,  to  the 
Injury  of  petitioner  and  the  heirs  and  cred- 
itors of  tbe  deceased.  The  above-mentioned 
conduct  of  Richards  was  not  known  to  peti- 
tioner or  the  heirs  until  a  short  time  before 
the  bringing  of  this  action.  The  petition 
prayed  for  a  recovery  of  the  land,  with 
mesne  profits,  and  that  the  sale  to  Richards 
be  rescinded  and  declared  void. 

There  were  two  amendments  to  the  peti- 
tion which  the  court  allowed.  One  alleged 
that  out  of  the  rents  and  profits  of  the  land 
Richards  had  received  more  than  sufficient 
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to  pay  back  to  him  the  ¥300  he  bad  paid  for 
the  land,  with  Interest  thereon;  and  It  was 
prayed  that  he  account  for  these  rents  and 
profits;  that  they  be  applied,  as  far  as  nec- 
essary, to  the  repayment  to  bim  of  the  $300, 
and  iBterest;  and  that  the  plaintiff  recover 
the  balance  thereof.  The  other  amendment 
above  referred  to  alleged  that  Richards  had 
borrowed  money  and  given  a  mortgage  on 
this  land  to  secure  Its  repayment  That  by 
reason  of  this  mortgage  the  title  of  peti- 
tioner might  be  put  in  Jeopardy,  or  at  least 
she  would  be  subjected  to  the  expense  and 
annoyance  of  defending  hec  title  against 
that  mortgage.  In  this  amendment  there 
was  a  prayer  for  a  money  judgment  against 
Richards  for  the  value  of  the  land,  to  be 
discharged,  within  60  days  after  the  termina- 
tion of  the  suit,  by  his  conveying  to  her  an 
unincumbered  title  to  the  land.  Still  an- 
other amendment  to  the  petition  was  of- 
fered, which  the  court  rejected.  It  alleged 
that  although  the  petitioner's  attorney,  John 
W.  Htxon,  was  pree^t  at  tbe  sale  of  the 
land,  and  heard  the  false  announcement 
made  by  Richards,  he  did  not  then,  nor  un- 
til recently,  know  or  ascertain  that  the  same 
was  untrue;  or,  If  her  attorney  did  have 
such  knowledge  at  the  time  of  the  sale,  or 
before  or  afterwards,  by  reason  of  some  un- 
derstanding between  hlms^f  and  Richards, 
be  concealed  the  fact  from  her.  At  the  trial 
of  the  cas^  Mr.  Hlxon  appeared  as  one  of 
the  counsel  for  Richards.  Defense  to  the 
petition  was  made  both  by  demurrer  and 
by  answer. 

1.  Before  the  demurrw  was  passed  upon, 
a  motion  in  writing  was  made  by  Richards 
to  make  one  Bryant  a  party  codefendant  to 
tbe  case.  In  this  motion  It  was  recited  that 
Richards  had  conveyed  the  land  to  Bryant 
to  secure  a  loan  of  $S50.  Over  the  objectl<m 
of  the  plaintiff,  this  motion  was  granted. 
In  the  order  making  Bryant  a  party,  It  was 
recited  that  he  held  a  deed  to  tbe  premises, 
and  had  appeared  In  open  court  by  counsel 
and  asked  to  be  made  a  party  defendant 
In  view  of  tbe  above-mentioned  amendment 
to  the  petition,  wherein  a  money  judgment 
was  prayed  against  Richards,  with  the  priv- 
ilege to  him  of  discharging  the  same  by  a 
conveyance  to  the  plaintiff  of  tbe  land  un- 
incumbered, there  was  no  need  whatever 
for  making  Bryant  a  party  to  the  case, 
either  on  his  own  motion,  or  at  the  instance 
of  Richards.  That  amendmrat  distinctly 
recognized  Bryant's  rights  In  the  premises, 
and  prayed  for  a  judgment  by  which  they 
would  he  fully  protected.  It  is  true  the 
amendment  does  not  designate  Bryant  by 
name,  and  alludes  to  the  paper  held  by  him 
as  a  mortgage  Instead  of  a  deed,  but  these 
matters  are  immaterial,  and  his  protection 
would  not,  because  of  this  omission  and  In- 
accuracy, be  any  tbe  less  complete.  Indeed, 
the  plaintiff  does  not,  either  directly  or  in- 
directly, attempt  to  proceed  agaiiut  him,  or 
ask  any  rdlef  whatsoerer        which  bis 


rights  would  be  prejudiced,  or  In  any  way 
affected.  So  far,  therefore,  as  Bryant  is 
concerned,  a  dental  of  his  request  to  be 
made  a  party  would  have  been  proper.  Nor 
was  It  at  all  necessary  to  any  right  of  Rich- 
ards In  the  premises  that  Bryant  should  be 
made  a  codefendant  If  the  plaintiff  can 
Mtabllsh  by  evidence  the  truth  of  her  char- 
ges against  Richards,  she  would  certainly 
be  entitled,  as  against  him,  to  the  relief 
prayed  in  the  amendment  last  mentioned; 
and,  In  this  event  there  would  be  no  neces- 
sity for  having  Bryant  a  party  to  the  record. 
If  she  Is  unable  to  make  out  her  case  against 
Richards,  the  result  would  necessarily  be  a 
verdict  In  his  favor,  and  he  could  derive 
no  possible  benefit  from  having  Bryant  as- 
sociated with  him  as  a  codefendant 

2.  The  court  ought  to  have  allowed  the 
amendment  which  was  rejected.  It  was  all- 
important  for  the  plaintiff  to  show  Ignorance 
on  her  part  of  the  alleged  gross  fraud  by 
which  Richards  had  obtained  title  to  the 
land.  Of  course^  It  was  to  be  expected  that 
she  would  be  met  with  tbe  defense  that  her 
counsel,  Mr.  Hlxon,  was  preset  at  the  sale 
and  presumably  representing  her.  When 
she  discovered  at  the  trial  that  he  was  ap- 
pearing for  the  defendant,  Richards,  It  was 
altogether  prudent  to  strengthen  h«  case 
by  setting  forth  the  facts  in  connection 
with  Hlxon's  presence  at  tbe  sale.  She 
therefore  ought  to  have  been  permitted  to 
allege  that  she  derived  through  her  attorney 
no  notice  of  the  fraud  practiced  by  Richards 
at  the  sale,  her  attorney  having  failed,  elthw 
through  Ignorance  of  the  falsity  of  the  state- 
ment made  by  Richards,  or  because  of  col- 
lusion with  him  In  the  perpetration  of  the 
fraud,  to  communicate  to  her  the  fact  that 
Richards  had  employed  af  the  sale  the  de- 
ceitful and  fraudulent  means  with  which  he 
Is  charged. 

It  Is  unnecessary,  we  think,  to  consume 
time  OF  space  for  tbe  purpose  of  proving  that 
the  petition  set  forth  a  cause  of  action.  It 
certainly  cannot  be  seriously  contended  that 
the  plaintiff  Is  chargeable  with  any  laches. 
While  she  does  not  It  Is  true,  allege  the  pre- 
cise time  when  she  discovered  the  fraud,  or 
undertake  to  explain  why  she  failed  sooner 
to  discover  it,  the  fact  that  her  suit  was 
Inought  within  seven  years  from  the  date 
of  the  sale  negatives  any  suggestion  that  she 
Is  barred  by  the  lapse  of  time.  She  certainly 
could  not  have  discovra-ed  the  fraud  prior  to 
the  date  of  the  sale,  for  It  was  not  till  thtiO 
she  alleges  Its  perpetration;  and,  even  had 
she  discovered  It  Immediately  after  Richards 
secured  bis  deed  from  her  and  went  Into  pos- 
session, ^e  would,  under  the  repeated  rulings 
of  tills  court  still  be  in  time.  It  was  not,  there- 
tore.  essential  to  allege  with  exactness  the 
pretdse  date  of  her  discovery,  or  to  do  more 
than  negative  knowledge  of  the  fraud  prior 
to  the  execution  of  her  deed  to  Richards. 
Hm*  allegation  that  she  had  knowledge  of  the 
fraud  only  a  short  time  prior  to  bringing  her 

Digitized  by  Google 


692 


SOUTHBA8TBBN  RBPORTBR.  VoL  22. 


action  meets  this  requirement  fully,  as  It  al- 
so appears  bj  her  petition  tbat  the  deed  to 
Richards  was  made  immediately  after  the 
Bale,  six  years  or  more  before  her  action  was 

brought 

There  Is  little  or  no  merit  In  her  allegation 
tbat  the  notice  of  the  application  for  leave  to 
sell  was  not  published  the  full  time  required 
by  law,  for,  as  she  acted  upon  the  order 
granting  leave  to  sell,  she  should  not  now  be 
heard  to  question  Its  validity.  But.  as  to 
the  main  facts  of  the  case,  there  can  scarcely 
be  a  doubt  tbat  if  her  petition  Is  sustained  by 
proof,  the  court,  by  a  proper  decree,  should 
undo  the  outrageous  fraud  alleged  to  have 
been  i>erpetrated  by  Richards  against  the 
heirs  and  creditors  of  the  estate  of  W.  C.  Ed- 
wards. Of  course,  we  must  not  be  under- 
stood as  assMllng  that  such  a  fraud  was  In 
fact  committed;  but  In  dealing  with  a  gen- 
eral demurrer  to  a  iietition  the  allegations 
therein  made  must  be  taken  aa  trne,  JvAg- 
ment  reversed. 


(9S  Oa.  675) 

HOSS  et  al.  t.  STOKBIiET. 

(Supreme  Court  of  Georzia.    Mardi  25, 

liiABiLiTT  OF  Factor  —  Rsroaii,  to  Pat  Cds- 
tombr'sDraft—Pleuiing— Aider  bt  Verdict. 

1.  A  cotton  factor,  nnless  he  has  expreesly 
or  imi^Iedly  engaged  to  pay  the  drafts  ox  a  cub- 
tomer,  is  not  liable  in  damages  to  the  latter  for 
refusing  to  pay  his  draft,  even  though  ttie  cus- 
tomer had  In  the  factor's  hands  funds  sufGdent 
to  meet  the  same  at  the  time  It  was  presented; 
bnt  the  contrary  is  true  whra,  express  agree- 
ment, or  by  necessary  implication  arising  from 
the  course  of  dealings  between  the  parties,  there 
la  an  undertaking  or  contract  on  the  uicIot's 
part  to  pay  such  drafts. 

2.  Wtiile  the  dedaration  in  the  present  case 
did  not,  in  terme,.allc«e  any  express  agreement 
on  the  part  of  the  defendants  to  pay  ue  plain- 
tiffs  draft,  yet,  as  It  did  allege  facts  from  which 
such  an  agreement  could  be  reascmably  implied, 
the  defect  in  the  declaration  was  curable  by 
amendment;  and  It  was  too  late,  after  verdict, 
to  take  advantage  of  the  same  by  motion  in  ar- 
rest of  judgment, — the  declaration,  in  oth^  re- 
spects, setting  forth  a  cause  of  action. 

{SyUahoa  by  the  ConrL) 

EhTor  fftim  dtjr  conrt  of  Athens;  Howc31 
Oobb.  Judge 

ActlMi  by  X  H.  Stokeley  against  R.  L.  Moss 
A  Go.  Judgment  for  plaintiff,  and  defend- 
ants brli^  ernsr.  Brought  forward  from  the 
last  term.  Code.  §{  4271a-^la  Affirmed. 

Geo.  Dudley  Thomas  and  W.  S.  Baslnger, 
for  plainUfffl  in  error.  Thcmas  &  Eltricklaitdf 
ioT  def«idant  In  error. 

LUMFKIN,  J.  This  was  an  action  by 
Stokcley  against  Moss  &  Go.  for  damages  al- 
leged to  have  been  occasioned  by  the  refusal 
of  the  defendants  to  pay  a  draft  dniwn  upon 
them  by  the  plaintlfif.  The  material  portions 
of  the  declaration  were  as  follows:  Moss  & 
Co.  were  cotton  factors  and  warehousemen, 
having  carried  on  business  as  such  for  a 
number  of  years.  The  plaintiff,  as  a  mer- 
chant, had  shipped  a  large  quantity  of  cot- 


ton to  the  defendants,  with  Instructtans  to 
sell  the  same  and  place  the  proceeds  to  his 
credit.  During  the  fall  of  18^  and  prior  to 
October  22d,  be  bad  drawn  various  drafts 
upon  them,  which  were  all  promptly  paid  on 
presentation.  On  the  day  last  mentioned, 
having  then  to  his  credit  with  the  defend- 
ants more  than  f 450,  he  drew  upon  them  a 
draft  for  $40^88,  payable  to  the  order  of  Pope 
&  Fleming,  which  was  placed  In  bank  for 
collection,  and  duly  presented  to  the  defend- 
ants for  payment,  when  they  refused  to  pay 
the  same;  stating,  in  effect,  that  the  plain- 
tiff had  no  funds  with  them  for  that  pur- 
pose. The  declaration  further  alleged  that 
this  refusal  "was  wanton  and  malidoua,  and 
done  for  the  purpose  of  injuring  and  dainag- 
Ing"  the  plaintm,  and  that  it  did  In  tact  dam- 
age him  in  the  sum  of  $10,000.  There  was  a 
verdict  In  favta*  of  the  plaintiff  tar  $100.  It 
does  not  appear  that  the  defradants  objected 
to  any  ruling  made  during  the  trial,  nor  did 
they  file  a  motion  for  a  new  trial;  btit  dur- 
ing the  term  they  moved  In  arrest  of  judg- 
ment, on  the  ground  that  the  declaration  set 
forth  no  cause  of  action,  and  authorizetl  no 
Judgment  whatever  in  favor  of  the  plaintiff. 

1.  If  the  declaration  will  suppixt  a  rooov- 
ery  for  any  amount,  the  motion  in  arrest  of 
Judgment  was  not  well  taken,  fbr  It  la  to  be 
presumed  the  evidence  was  sufficient  to  au- 
thorize a  finding  in  the  plalntUTs  favm*  for 
the  amount  awarded  him  by  the  Jury.  The 
law  bearing  upon  the  controlling  question  in- 
volved in  this  case  Is  thus  apUy  stated  in 
Chltty  on  Bills  ('page  281):  "The  drawee  of 
a  bill,  unless  he  has,  t<x  adequate  coosldera- 
tton,  expressly  or  impliedly  engaged  to  at^ 
cept  It,  is  not,  although  he  be  indebted  to  the 
drawer  in  the  full  amount,  or  although  ade- 
quate funds  have  been  remitted  to  him  for 
the  express  purpose,  legally  bound  to  accept 
nor  is  he  liable  to  any  action  for  the  conse- 
quences of  his  refusal,  though,  according  to 
mercantile  usage,  Such  refusal  would  be 
deemed  very  Improper.  In  this  respect  the 
situation  of  an  ordinary  debtor  or  agent  dif- 
fers from  that  of  a  banker,  who  Is  liable  to 
an  action  if  be  should  refuse,  having  suffi- 
cient money  In  hand,  to  honor  the  check  of 
bis  customer;  and,  in  case  of  refusal,  the 
holder  {though  the  drawer  may  withdraw  the 
funds,  or  sue  the  drawee  for  the  debt)  has 
not.  In  this  country,  any  remedy  at  law 
against  the  drawee,  or  the  funds  In  Ms  hands. 
However,  In  commercial  transactions  fre- 
quentiy,  from  prior  Intercourse  and  dealings 
between  the  parties,  an  engagement  to  ac- 
cept may  be  inferred;  and  It  should  seem  tbat 
when  funds  have  been  remitted  to  a  drawee 
toT  the  express  purpose  of  providing  for  a 
bill  drawn  upon  him,  and  he  receives  and 
retains  the  same  without  objection  or  return- 
ing the  amount,  an  engagement  to  acc^t 
may  be  Implied.  If  the  drawee  has  expressly 
or  impliedly  promised  the  intended  drawer  to 
accept  the  bill,  to  be  drawn  on  him  for  a 
valuable  consideration,  and  afterwaida  abonld 
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refuse  to  perform  such  contract,  then  the 
drawer  (but  hot  any  other  par^)  may  cer- 
tainly sue  him,  and  recover  re-excbange,  and 
other  damages  occasioned  by  the  dlshonw  of 
the  bill;  and,  where  the  drawee  has  money 
In  hand,  very  slight  evidence— as  prerlous 
commercial  transactions— will  support  the 
presumption  of  a  contract  to  accept;  and  a 
promise  to  give  notice  to  a  party  when  he 
might  draw  a  bill  amounts  to  an  undertak- 
ing to  accept  tlie  bill  when  drawn  in  pursu- 
ance thereof."  Of  course,  what  is  there  said 
with  reference  to  the  acceptance  of  bills 
matorlng  in  the  future  Is  likewise  applicable 
to  the  payment  of  sight  drafts.  We  consider 
this  citation  of  authority  sufficient  to  estab- 
lish llabUIly  on  the  part  of  Moss  &  Co.  to 
Stokeley  for  their  refusal  to  pay  his  draft,  If, 
in  connection  with  the  facta  alleged  in  the 
above  fK>ndensed  statement  of  the  declara- 
tlon.  It  was  also  true  they  had  expressly 
agreed  to  pay  his  drafts,  or  an  undertaking 
on  their  part  to  do  so  arose  by  necessary  Im- 
idicatlOD  from  the  course  of  thdr  deaUngi 
with  him. 

2.  The  declaration  does  not.  In  terms,  al- 
lege any  express  agreement  to  this  effect,  but 
we  think  there  can  be  no  donbt  It  does  allege 
facts  from  which  such  an  undertaking  conld 
be  reasonably  implied.  The  allegations  of 
the  declaration,  fairly  construed,  amount  to 
saying  this  much;  and  the  failure  to  say  so 
distinctly  and  explicitly  is  certainly,  under 
the  doctrine  of  the  Ellison  Oase,  S7  Oa.  691, 
13  S.  B.  809,  a  defect  which  would  have  been 
curable  by  amendment,  and  one  which,  we 
think,  is  aided  by  Terdict.  This  being  so, 
the  Judgment  cannot  be  arrested  or  set  aside. 
Code,  §  8900;  BUl  t,  Jones,  3  Ga.  79;  Stan- 
ford r.  Bradford,  45  Ga.  97.  These  two  cases 
are  bat  Instances  of  the  scores  that  might  be 
cited  to  the  same  effect  See,  also,  12  Am.  &. 
Eng.  Eac.  Law,  p.  147  (d),  and  notes.  Judg- 
ment affirmed. 


(9G  Ga.  683) 

-  LINTON  T.  SHAW  et  aL 
(Snpreme  Court  of  Georgia.    Mardi  SBt  1885.) 
Tmrnm — Equitablb  Jurisdiction  —  NoirxBStDBKT 

BeKKPI  CURIES. 

Where  all  the  beneficiaries  of  a  trust  es- 
tate, consistine  of  both  real^  and  personalty 
ii«  the  hands  of  a  trustee  reidoing  in  this  state, 
are  citizens  of  another  state.  It  is  within  the 
power  and  jurisdiction  of  the  superior  court  of 
the  tmatee's .  k^sidence,  exercising  its  equitable 
powers,  upon  the  application  of  these  beneficia- 
ries, to  render  a  decree  authorizing  them  to  ap- 
ply to  the  iwoper  court  In  th©  state  of  their  resi- 
dence for  the  appointment  of  a  trustee  to  take 
charge  of  the  trust  estate  for  their  benefit,  and 
to  provide  that  upon  his  appointment  the  Geor- 
gia trustee  shall  convert  the  real  estate  into 
cash,  and  deliver  the  same,  together  with  the 
personalty  belonging  to  the  trust  estate,  already 
ui  his  hands,  to  the  foreign  trustee;  the  decree 
making  proper  provision  for  the  giving  of  a  valid 
and  adequate  bond  by  snch  foreign  trustee  in 
the  state  of  his  residence,  and  providins  fully 
for  the  protection  of  the  Georgia  trustee  as  to 
bis  fees  and  commissions,  and  also  for  the  pro- 


tection of  all  creditors  of  the  trust  estate  resid- 
ing in  Georgia. 
(Syllabus  by  the  Court) 

Error  from  superlmr  court,  Clarke  county: 

N.  L.  Hutchlns,  Judge. 

Action  by  Sarah  I.  Shaw  and  others  against 
H.  H.  Linton,  trustee.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Brought 
forward  from  the  last  tesm.  Code.  SS  4271a- 
4271c  Affltmed. 

How^  Gobb,  toe  plaintiff  in  error.  Elrwln 
A  Cobb  and  Sliacklefoid  ft  Shacklef(wd,  for 
defendants  in  error. 

LUMPKIN,  J.  The  only  Questlcni  present- 
ed for  our  determination  In  this  case  Is 
tibat  arising  upon  the  state  of  facts  sum- 
marised in  the  headnote.  We  have,  wlthonr 
much  difficulty,  reached  the  concluirion  that 
the  trial  ixiige  took  the  ilgtat  view  of  tills 
question.  It  was  Insisted  that  section  1865 
et  seq.  of  the  Code,  which  proTldes  expressly 
for  the  transfer  of  property  in  this  state 
b^onglng  to  a  nonresident  ward  to  tiie 
guardian  In  the  foreign  jurlBdlctiwt,  was  ex- 
clusive, and  that,  in  the  absoice  of  express 
statute,  property  In  this  state  In  the  hands 
of  a  trustee  could  not,  even  by  a  court  of 
chancery,  be  transferred  to  a  trustee  In  an- 
other state,  although  ail  the  beneficiaries  of 
the  trust  resided  there.  We  do  not  think  this 
ccmtention  well  founded.  Bven  without  the 
statute  as  to  guardians,  a  court  ctf  equity 
could,  by  proper  decree,  have  provided  for 
the  transfer  of  propwty  belonging  to  UMiresf- 
dent  wards.  In  Clanton  v.  Wright,  2  Tenn. 
Ch.  342,  it  was  held  that  the  funds  of  a  non- 
resident lunatic  could  be  transferred  to  the 
state  of  the  lunatic's  residence,  upon  the  pro- 
duction of  a  certified  transcript  of  the  pro- 
ceedings In  lunacy,  showing  the  appointment 
of  the  guardian,  and  upon  his  giving  a  good 
and  sufficient  bond,  specially  covering  the 
funds  so  delivered  to  him.  In  the  opinion 
rendered  in  that  case  It  was  distinctly  stated 
that  there  was  no  statute  In  Tennessee  pro- 
viding for  the  removal  from  that  state  of  a 
lunatic's  property,  and  that  the  powM*  to 
authorize  the  removal  without  a  statute  had 
be«i  questioned.  'TBtit,"  said  the  chancellor, 
"the  right  of  the  court  of  chancery  to  transfer 
the  funds  of  an  estate  which  Is  being  admin- 
istered from  the  forum  of  ancillary  admhils- 
tration  to  the  administration  of  the  decedent's 
domicile,  without  the  aid  of  a  statute,  has 
been  univprsally  admitted."  See  authorities 
cited  In  support  of  this  statement  Again. 
In  Eari  V.  Dresser,  30  Ind.  11,  it  was  held 
that  the  court  of  common  pleas,  possessing 
genCTal  chancery  jurisdiction,  had  the  power 
to  order  the  funds  of  a  ward  transmitted  or 
paid  over  to  a  guardian  in  another  state, 
where  the  ward  was  domiciled.  A  question 
arose  In  that  case  whether  a  statute  author- 
izing such  delivery  and  payment  to  a  non- 
resident guardian  was  still  of  force;  but 
Elliott,  J,,,  remarked  It  was  unnecessary  to 
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decide  that  question,  as  the  court  was  clear 
in  the  opinion  that  the  power  conferred  by 
the  statute  was  possessed  by  courts  of  equl^ 
under  the  common  law,  and  that  this  statute, 
in  that  respect,  was  but  declaratory  of  what 
the  law  was  before  its  enactment.  A  case 
which  seems  to  be  precisely  In  pohit  Is  that 
of  Yandell  v.  Elam,  1  Tena  Ch.  102,  It  wa8 
there  held  that  funds  settled  in  trust  upon  » 
married  woman  and  her  children.  In  the  cus- 
tody and  control  of  the  chancery  court  of 
that  state,  might  be  traneferred  to  the  cus- 
tody and  control  of  the  chancery  court  of 
another  state,  where  the  married  woman  and 
her  children  were  domiciled,  upon  its  being 
shown  that  such  transfer  was  manifestly  for 
the  interest  of  the  beneficiaries.  Of  course, 
where  the  superior  court  deals  with  a  matter 
of  thiEi  kind,  the  decree  should  make  proper 
provision  for  the  giving  of  a  valid  and  ade- 
quate bond  by  the  foreign  trustee  In  the  state 
of  his  residence,  and  should  also  expressly 
provide  for  the  protection  of  the  Georgia 
trustee  as  to  his  commissions  and  fees,  and 
for  the  protection  of  all  eredltcOT,  If  any,  of 
the  trust  estate,  who  reside  In  Georgia.  All 
this  seems  to  have  been  done  in  the  present 
case,  and  we  find  no  reason  for  disturbing 
the  decree.  Judgment  affirmed. 


(96  Oa.  «S6) 

JOHNSTON  T.  RIOHHOND  &  D.  R.  00. 
(Supreme  Court  of  Geco^ia.  March  25,  1895.) 

IMJUBT  TOEMPLOTE — BOBDBS  OF  PROOF — OPINIOS 

EvtDBNCE— Books  op  Scibnob. 

1.  In  an  action  by  a  locomotive  enjrfneer 
adainat  a  railroad  company,  of  which  he  was 
an  eniployfi,  for  personal  injuries  received  by 
him  while  ranning  a  locomotive,  it  was  error  to 
charge  that,  in  order  to  entitle  the  plaintiff  to 
a  recovery,  it  was  necessary  for  him  to. show 
affirmatively  both  negligence  on  the  company's 
pan  and  the  absence  of  negligence  on  his  part. 
If  he  showed  tliat  he  was  not  negligent,  the 
prefttimptlon  of  negligence  was  raised,  by  law, 
against  Uie  company.  If  be  showed  that  the 
company  was  negligent,  It  then  became  Incum- 
bent on  the  company,  as  matter  of  defense,  to 
show  tliat  the  plaiutitf  was  negligent. 

2.  Books  of  science  and  art  are  not  admis- 
sible in  evidence  to  prove  the  f^inionB  of  ex- 
perts announced  therein. 

3.  The  case  being,  to  a  great  extent  con- 
trolled by  the  legal  propositions  annoanced  in 
the  first  of  the  preceding  notes,  if  errors,  other 
than  as  therein  indicated,  were  committed  at 
the  former  trial,  the  court  will  doubtless  cw 
rect  tiiem  npon  the  next  hearing. 

(Syllabus  by  the  Court) 

Error  from  anporlor  cotirt,  Clar]£e  county; 
X.  Ii.  Hutchins,  Judjre. 

Action  by  J.  G.  Johnston  against  Rldimond 
&  DauTllle  Railroad  Company.  Judgment  for 
defendant,  and  i^lntUf  brings  error.  Brought 
forward  from  the  last  t«rm.  Code,  H  4271a.~ 
4271c.  Reversed. 

Lumpkin  &  Burnett,  for  plaintiff  In  error. 
Geo.  Dudley  Thomas,  for  defendant  In  error. 

ATKINSON.  J.  1.  In  this  case  the  suit  was 
brought  by  the  plaintiff  (he  being  an  employ^) 


against  the  company  for  Injuria  alleged  to 
have  resulted  from  the  negligence  ot  coem- 
ployte  In  and  about  the  running  and  operat- 
ing of  the  same  train  by  which  he  was  him- 
self Injured.  Such  being  the  case,  the  trial 
Jud^  charged  the  Jury  that,  In  order  to  en- 
title the  plaintiff  to  recover,  two  things  are 
necessary:  First,  he  must  show  negligence 
on  the  part  of  the  company,  or  Its  agoits 
or  employes;  second,  the  absence  of  negli- 
gence on  his  part  contributing  to  the  occasion 
or  caose  of  the  Injury  complained  of.  We 
think.  In  view  of  the  previous  roUngs  of  this 
court,  that  this  Instruction  was  oroneoua 
The  rule,  as  stated  by  this  court  In  Railroad 
Co.  V.  Kenney,  68  Ga.  489  (Justice  Bleckley 
delivering  the  opinion),  Is  as  follows:  "Om- 
coming  one  dass  of  cases,  viz.  that  class  in 
which,  as  In  the  Instance  before  us,  the  in- 
jured party  abared  directly  in  the  act  which 
resulted  In  his  own  wounding,  the  mle  as 
to  the  burden  of  proof  is  as  follows:  After 
proving  the  fact  and  degree  of  the  Injury,  If 
the  plaintiff  will  ^ow  himself  not  to  blame, 
the  law  then  presumes,  until  the  contrary  ap- 
pears, that  the  company  was  to  blame;  or  If 
he  will  show,  on  the  other  hand,  tliat  the  com- 
pany was  to  blame,  the  law  then  presumes, 
tmtU  the  contrary  appears,  that  he  was  not  to 
blame.  So  that  in  orAer  to  make  a  prima 
fade  case,  and  change  the  onna,  he  need  not 
go  ftuther  than  to  show  by  evidence  one  or 
the  other  of  these  two  pn^waitlons,— either 
that  he  was  not  to  blame,  or  that  the  ctHnpany 
was.  The  company,  taking  at  this  stage  the 
burden  of  reply,  can  defend  successfully  by 
disproving  either  proposition,"  We  think  the 
charge  of  the  court  contravened  directly  this 
rule,  and  imposed  upon  the  plaintiff  a  burden 
greater  than  the  law  cwtemplates  he  shall 
bear.  To  the  same  effect  as  the  case  cited, 
see  Railroad  Co.  v.  Kelly,  Id.  108;  RaUroad 
Co.  V.  Small,  80  Ga.  521,  6  S.  B.  794;  Railroad 
C!o.  T.  Bryans,  77  Ga.  434;  C^mpbeil's  Case, 
56  Ga.  587;  Railroad  Co.  t.  Powell,  89  Ga. 
602,  16  S.  E.  U8,  headnote  6;  RaUxoad  Oo. 
V.  Vandiver,  85  Ga.  473, 11  S.  B.  781. 

2.  Upon  the  trial  of  this  case  the  plain- 
tiff offered  in  evidence  Brichsen  oa  Concus- 
sion of  the  Spine;  It  being  a  book,  treating, 
from  a  medical  and  sdMitiflc  standpoint,  the 
effect  upon  the  spine  and  nervous  system  of  a 
certain  fall  of  Jar.  The  d^radant  objected 
to  this  testimony  upon  the  gronnd  that  such 
evidence  was  inadmissible.  The  court  re- 
pelled the  testimony,  and  the  plaintiff  exeats 
to  that  ruling.  Many  reasons  may  be  as- 
signed In  support  of  the  principle  annotmced 
in  the  second  headnote,  touching  the  admis- 
si<m  in  evidence  of  text-books  by  medical  and 
other  scientific  authors.  Those  assigned,  how- 
ever, by  the  text  writers  of  our  own  profes- 
sion against  the  admission  of  such  works  are 
so  satisfactory  to  our  minds  that  we  approve, 
without  undertaking  to  elaborate,  them.  The 
reasons  are:  First,  that  experiment  and  dis- 
covery are  so  constantly  changing  theories 
on  Bcteutlflc  snhjects  that  the  books  of  last 
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year  may  contain  something  whlcli  tbls  year 
everybody  rejects  as  absurd;  secondly,  the 
book  may  be  a  compilation  of  a  compilation, 
and  be  thus  hearsay  evidence  of  the  meet 
extreme  kind;  thirdly,  that  the  autfaws  do  not 
write  under  oath,  and  cannot  be  cross-exam- 
ined as  to  the  reasons  and  gronnds  for  their 
oplnitm.  See  lAwson,  Eip.  Ev.  p.  170.  This 
lattCT  seema  to  ua  a  controlling  reason  against 
the  admission  of  that  class  of  testimony.  In 
the  case  of  State  v.  O'Brien,  7  R.  I.  336,  npon 
the  trial  of  a  mnrder  case,  the  court  refused 
to  permit  Taylor's  Kledlcal  Jurisprudence  (a 
teit-book  of  recognized  authority)  to  be  read 
to  the  Jury  as  evidence;  and  the  sui»eme 
court  of  that  state.  In  approval  of  this  ruling 
of  the  presiding  judge,  declared  that  such 
works  were  Inadmissible  assigning  as  a  rea- 
son that:  "No  evidence  In  the  nature  of 
parol  testimony  could  prc^rly  pass  to  the 
Jury,  except  under  the  sanction  of  an  oath; 
and,  upon  this  ground,  books  of  science  are 
exdnded,  notwithstanding  the  oidnlon  of  scl- 
entiflc  mMi  that  they  are  books  of  authority 
and  value  as  treatise  Scientiflc  men  are  per- 
mitted to  give  their  opinions  as  experts,  be- 
cause given  under  oath;'  but  the  books  which 
they  write  containing  them  are,  for  the  want 
of  such  oath,  excluded." 

3.  Inasmuch  as  a  new  trial  must  be  ordned 
because  of  the  error  of  the  court  in  giving  to 
the  jury  the  instructitm  com^dained  of  by  the 
plaintiff,  and  which  is  treated  In  the  first  para- 
graph of  this  opinion,  and  Inasmuch  as,  upon 
the  next  trial  of  this  case,  It  Is  not  at  all  prob- 
able that  the  other  questions  of  practice  upon 
which  exceptltm  was  taken  In  the  court  below 
will  again  arise,  we  do  not  dem  it  necessary 
to  pass  upon  them.  Let  the  Judgment  of  the 
court  below  be  reversed. 
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NBOUOIKOC— ACCIDSNT  AT  RAILROAD  CUOSBIHO— 

Friohtbning  Horss. 
Relatively  to  a  traveler  on  a  public  road, 
driving  an  animal  attached  to  a  vehicle,  and 
approaching  a  railroad  crossiDg  over  which  he  is 
nbont  to  paaa,  the  railroad  company  ia  under  a 
doty  to  obey  the  reqairementa  of  section  708 
of  the  Code:  and  It,  br  r^taon  of  a  failure 
to  observe  this  duty,  the  locomotive  comes  with* 
in  such  dose  proximity  to  the  animal  that  it 
takes  fright,  runs  away,  and  iajury  results  to 
the  person  in  consequence  of  being  thrown  from 
the  vehicle,  the  company  is  liable  for  such  in- 
jury, althongh  there  was  no  actual  omtact  be- 
tween the  locomotive  and  the  vehicle  or  its  oc- 
cupant. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Hall  connty;  M. 
li.  Smltb,  Judge. 

Action  by  GbaiHn&n  A.  Bowen  against  the 
GalnesTille,  Jefferson  Southern  Baflroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  enac  Brooght  forward  tima 
the  last  term.  Code,  H  4271a-l271c.  Re- 
versed. 


J.  B.  Est&s  and  F.  M.  Johnson,  for  plain- 
tiff In  error.  Bryan  Gumming  and  Prior  & 
Thompson,  for  d^endant  In  error. 

LUMPKIN,  J.  The  plaintiff's  case  was 
dismissed  on  the  ground  that  the  declaration 
did  not  set  ont  a  cause  of  action.  It  alleged, 
in  substance:  He  was  traveling  on  a  public 
road  which  crosses  the  defendant's  railroad, 
driving  a  mnle  which  was  unaccustomed  to 
and  afraid  of  engines  and  trains.  The  ait* 
nation  at  the  railroad  track  with  reference 
to  the  pabUc  road  was  sneh  aa  to  prevent 
him  from  seeing  or  bearing  the  cars  until  he 
was  on  the  track.  He  knew  the  railiDad 
schedule  and  that  no  train  was  then  due  or 
reasonably  to  be  expected;  but,  nerertlie- 
lees,  he  exerdsed  all  reasonable  precaution 
in  lookiE«  and  listening  for  a  train.  Not 
■eelitg  or  hearing  any,  he  drove  on  the  track, 
when,  to  his  consternation,  be  saw,  not  more 
than  30  to  60  steps  distant  a  train  c<Hning 
at  the  rate  of  IS  or  20  miles  per  bour.  It 
was  an  extra  train,  and  n6t  running  on  any 
schedule.  He  used  every  possible  ^ort  to 
free  himself  from  his  perilous  situation,  or- 
glng  his  mule  forward  as  rapidly  as  be  conld. 
Jiut  as  the  rear  of  his  buggy  cleared  the 
track,  the  engine  sped  rapidly  by  and  terri- 
bly frightened  the  mnle,  which  rushed  with 
the  huggy  against  a  tree  on  the  railroad 
right  of  way,  demollBhlng  tbe  T^ilcle  and 
harness,  injuring  the  animal,  and  throwing 
the  plaintiff  out;  and  permanently  injuring 
him,  the  nature  of  his  injuries  being  de- 
scribed. Tbe  defendant's  anploySs  n^lect- 
ed  to  Mow  tbe  whhstle  or  to  check  the  speed 
of  the  train  in  approaching  the  crossing. 
Bad  they  observed  the  legal  requlrem^ts 
in  these  respects  the  phiintlff  would  have 
been  warned,  and  would  not  bare  nndatak- 
en  to  cross  the  railroad  until  after  the  train 
had  passed.  Wherefore  tbe. plaintiff  aver- 
red that,  bdng  entirely  free  from  fault,  his 
Injuries  were  caused  by  the  negligent  fail- 
ure of  the  defendant's  employes  to  obey  tbe 
law  regulating  tbe  manner  In  which  trains 
shall  approach  public  crossings. 

Section  708  of  the  Gode,  which  makes  it 
tbe  duty  of  a  locomotive  engineer,  when  -he 
sbaU  arrive  wlttdn  400  yards  (tf  a  road  cross- 
ing, "to  blow  tbe  whistle  of  the  locomotive 
nntil  it  arrives  at  tbe  public  road,  and  to 
simultaneously  check  and  keep  checking  tbe 
speed  thereof,  so  as  to  stop  in  time  should 
any  person  or  thing  be  crossing  said  track 
on  said  road,"  was  designed  to  prevent  In- 
juries to  person  and  property  at  r<nd  cross- 
ings. In  the  case  of  Railway  Co.  v.  Orav- 
itt,  83  Ga.  369,  20  S.  E.  5SC.  we  gave  to  this 
law  deliberate  and  anxious  consideration, 
and  the  writer  endeavored  to  cite  and  dis- 
cuss tbe  previous  decisions  of  this  court  In 
which  this  section  bad  been  construed.  Our 
conclusion,  after  a  careful  review  of  the 
whole  subject,  was  tliat  a  railroad  company 
was  not  liable  for  injuries  occurring  betwem 
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a  Uow  post  and  a  croalng,  when  the  only 
act  wblcb  could  be  Imputed  to  tbe  company 
as  neeltgence  was  the  failure  of  the  en^eer 
to  obserre  tbe  requirementB  set  forth  In  the 
aboTe-clted  sectitm  of  the  Oodei  Bnt  we  did 
not  hold,  and,  BO  far  as  we  are  informed,  this 
court  has  never  yet  held,  that  a  railroad 
company  would  not  be  liable  for  an  Injur; 
occasioned  to  one  who  was  exwclslnf  hla 
right  to  approach  and  pass  over  a  railroad  at 
a  crossing  of  the  public  highway  over  the 
same,  when  that  Injury  was  directly  attribu- 
table to  the  failure  of  the  engineer  to  ob^ 
the  law  laid  down  in  that  section.  The  stat- 
ute embodied  therein  was,  as  we  have  al- 
ready, In  substance,  remarked,  enacted  for 
tbe  protection  of  travelers  on  public  roads 
intending  to  cross  railroads  at  points  whwe 
these  two  kinds  of  roads  Intersect  each  oth- 
er. It  was,  therefore,  relatively  to  tbe  plain- 
tiff, a  duty  <tf  the  company  to  ob^  this  stat- 
ute, and  tbe  declaration  alleges  that  in  this 
du^  the  company  failed,  and  that  but  for 
such  failure  the  plaintiff  would  not  have 
been  injured.  The  breach  of  the  duty  due 
to  tbe  plaintiff  was  negligence  as  to  him, 
and  for  the  consequences  of  that  neglig^ice 
—assuming  as  triie  all  tbe  allegations  of  tbe 
declaration— the  company  is  liable.  It  must 
be  remembered  that  a  travels  baa  as  good 
a  right  to  be  upon  a  public  crossing  as  the 
company  has  to  run  tmlns  over  It  When, 
therefore,  a  traveler  is  on  his  Journey  In  the 
highway,  Intending  to  presently  use  such  a 
crossing  Just  ahead  <tf  him,  a  railroad  com- 
pany has  no  right,  by  a  disobedience  of  law, 
to  prevent  him  firom  using  tbe  crossing  safe- 
ly. The  right  to  thus  use  It  includes,  not 
only  the  light  to  approach  it  for  that  pur- 
pose, bat  also  the  right  to  go  upon  and  leave 
It  wltboot  being  hindered  or  put  In  danger 
by  any  unlawful  act  or  omission  on  the  part 
of  the  railroad  company  or  its  servants.  We 
do  not  think  tbe  law  was  intended  solely  to 
prevent  such  InJnrlea  as  might  be  caused  by 
actual  collisions  upon  the  track  Itself,  but 
also  Injuries  resulting  from  mlmala  taking 
fright  and  running  away,  when  the  act  of 
crossing  was  about  to  begbi,  was  In  progress, 
or.  had  Just. been  completed.  Tbe  goieral  aa- 
smnbly  must  have  had  tai  contonplation  tbe 
prerention  of  all  Injuries  which  might  tbos 
be  occasioned.  It  is  Important,  Just  har^ 
to  bear  In  mind  that  tba  statute  reqidres  two 
distinct  things  to  be  done.  One  Is  to  check, 
and  keep  cfaeckliiig,  fbB  speed  of  the  train, 
so  as  to  stop  In  time,  should  any  person  or 
thing  be  oosslng  the  railroad;  and  the  otb* 
er  is  to  begin  blowing  the  whistle  400  yards 
from  tb»  urosslng,  and  keep  blowing  It  till 
the  crossing  is  reached.  The  first  of  these 
requirements  has  been  frequently  construed 
to  mean  tbat  the  engineer  must  hare  hla 
train  nnder  such  control  that  he  can  bring 
it  to  a  compete  stop.  If  necessary  to  prevent 
a  oolUslon  upon  the  track  Itself.  If.  there- 
fore, DO  Injuries  were  to  be  prevented  sare 


those  only  occasioned  by  eolUaioos  between 
tbe  locomotive  and  parsons  or  property  open 
the  track,  the  requirement  as  to  checking 
would  be  aU-snfflcient;  for,  U  a  abonld  be 
strictly  obeyed,  a  collision  of  any  sort  on  the 
crossing  would  be  rendered  Impossible,  and 
there  would  be  no  necessity  whatever  tot 
any  warning  of  the  approach  of  the  train 
by  tbe  blowing  of  the  whistle.  Bnt  the  law 
distinctly  says  the  whistle  most  be  blown, 
oommtticlng  nearly  a  qnaxter  of  a  mile  from 
the  croHring;  so  the  question  presents  itself, 
why  shonld  it  be  blown?  The  obriona  an- 
awer  Is  that  at  least  one  purpose  must  be  to 
glre  warning  to  persons  riding  or  drlvlag 
along  the  public  road  and  approaching  the 
crossing.  In  ordw  that  th^  may  get  their 
animals  under  control,  watch  them  carefully, 
or,  If  liable  to  become  frightened  by  the  lo- 
comotive, and  consequently  to  do  mischief, 
to  keep  them  at  a  safe  distance  until  tbe 
train  has  passed.  This  was  precisely  tiie 
warning,  and  for  the  purpose  Just  Indicated, 
which  tbe  plaintiff  in  the  present  case  need- 
ed and  was  entitled  to  hare.  If  tbe  allega- 
tions of  his  declaration  are  true,  his  injury 
was  directly  attribhtable  to  the  tact  that 
such  warning  was  not  glvm.  It  is  tme  be 
was  not  hurt  upon  the  track,  but  was  thrown 
out  of  his  buggy  because  of  the  fright  at  his 
mole,  produced  by  the  close  and  tenor-gtr- 
Ing  prodmtty  of  the  locomotive.  Thla,  how- 
ever, would  not  have  occurred  If  the  idaln- 
tlff,  being  warned  In  time,  had  k^t  at  li  safe 
distance  from  the  railroad  untU  the  train 
had  passed  on  Its  way.  We  ther^ore  do  not 
think  the  negligence  of  the  engineer  can  fair- 
ly be  claimed  to  be  cmly  the  remote  oanae  of 
tbe  injury.  On  the  contrary,  we  think  tt 
was  sufficiently  the  proximate  cause  to  give 
the  plaintiff  a  right  of  action. 

Upon  a  former  occasl(m  we  Investigated  at 
some  length  varlons  questions  as  to  tbe 
rights  of  tiarelers  upon  public  roads  in  con- 
nection with  tbe  duty  Imposed  upon  railroad 
companies  to  signal  the  approach  of  trains  to 
crossings.  We  found  that  In  most  of  the 
cases  bearing  upon  tbe  subject  It  was  held 
that  persons  using  the  highway  and  ap- 
proaching railroad  crossings.  Intending  to 
cross,  were  entitled  to  tbe  protectlcHi  affad- 
ed  by  statutes  requiring  ^gnals  to  be  glTen. 
We  also  found  many  cases  holding  that  per- 
sons using  a  puMlc  highway  In  the  Tldnlty 
of  a  railroad  were  entitled  to  this  proteetlMi, 
even  though  not  Intending  to  cron;  and  still 
other  decisions  making  the  question  of  tbe 
company^  llablll^  d^pmd  npcm  vheflier  or 
not  there  was  an  IntentloD  to  cnna.  It  la 
nnnecessary  now  to  examine  rery  doaelsr  In- 
to these  decdslons,  or  the  reasons  upon  which 
they  an  based.  In  Tlew  of  th«  dual  re- 
qnlronent  <tf  oor  own  stati^  abon  pointed 
on^  we  bare  little  dlfflcnlty  in  reschlnff  Ow 
conclnslon  that  the  plaintiff  below,  nndw  the 
facta  he  allied,  came  folly  within  Ito  pro- 
tection. Judgmoit  leTOsed. 
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HAMII/PON  T.  BNGLAIID. 
(Supreme  Ooort  of  GeMfia.   March  25,  189B.) 

VbNDOK  ASD  PDB0HA6>B--GO2ITRAOt— BFMItlO 

Pbrfobhancb. 

1.  Where,  hj  the  terms  of  an  lustnimeiit 
under  seal,  signed  hj  two  parties,  an  obligatton 
is  imposed  dimii  one  of  them  to  make  a  ccm- 
Teyanca  of  land  to  the  other  npon  the  perform- 
ance of  conditions  set  forth  in  the  Instmnient, 
eren  though  there  be  no  express  ondertaking 
upon  the  tutrt  of  the  latter  to  [wrform,  the  con- 
trat^t  la  Bevertheleai  mutnal,  and  the  latter  is 
bound  to  die  pwfi»iiiance  of  the  covenants  and 
conditions  thereby  impUedly  imposed  npon  him. 

2.  Where,  as  to  one  of  its  essential  ele- 
ments, time  IS  of  the  essence  of  the  contract, 
and  the  part;^  in  whose  favor  the  stipulaticm  as 
to  time  was  incorporated  does  not  insist  on  that 
stipulation,  the  other  partr  cannot  avoid  per- 
forming his  part  of  the  contract  on  liie  ground 
that  he  himsHf  did  not  perform  within  the  time 
limited,  especially  where,  after  the  expiration  of 
that  time,  ne  has  actoally  filed  an  eaidtable  pe- 
titioii  to  oompei  puftmnance  \^  tiie  ottksr  par- 
ty. 

8.  The  contract,  npon  the  interpretation  ot 
which  the  questions  fn  this  ease  were  made,  was 
oorrectly  construed  by  the  trial  judge  in  his  in- 
structions to  the  jury,  the  verdict  was  support- 
ed by  the  evidence,  and  a  new  trial  was  properly 
denied. 
(Syllabus  by  the  Oourt) 

Error  from  sapeilor  court,  TTnlcm  countsr; 
C.  J.  Wellborn,  Judge. 

Action  by  J.  S.  Hamilton  against  J.  Eng'- 
land  for  specific  performance.  Judgment  for 
defendant  Plaintiff  brings  error.  Brought 
forward  from  the  last  term.  Code,  S§  4271a- 
4271c.  Affirmed. 

The  following  is  the  ofl9cial  report: 

On  August  16, 1890,  James  S.  HamUton  and 
John  England  entered  into  the  following  con- 
tract: "This  is  to  certify,  for  and  In  consid- 
eration of  fifty  ($50.00)  in  hand  this  day  paid, 
receipt  for  which  Is  herewith  acknowledged, 
imid  by  Jas.  S.  Hamilton,  that  I  have  and  do 
hereby  bind  myself  to  make  deed  to  a  certain 
mineral  interest  in  a  tract  of  laud  In  Towns 
cotmly,  •  •  •  under  the  following  condi- 
tions: Provided  thesatd  Jas.  S.  Hamilton  shall 
pay  the  sum  of  five  hundred  dollars  ($300) 
by  or  on  October  1st,  1890;  shall  pay  $1,500.- 
00  (fifteen  hundred  dollars)  by  or  on  Hareb 
Ist,  1891;  and,  further,  that  should  the  prop- 
erty be  sufficiently  developed  and  of  sufficient 
worth  on  March  1st,  1891,  the  said  Jas.  S. 
Hamilton  shall  pay  two  thousand  ($2,000.00) 
on  or  by  Sept  Ist,  1801,  and  two  thousand 
dollars  ($2,000.00)  on  or  by  March  Ist,  1892. 
The  question  of  the  worth  of  the  property 
[to]  be  decided  by  arbitration  of  m^  of  ex- 
perience In  corundum  mining,  provided  the 
said  Hamilton  and  myself  cannot  agree.  It  Is  a 
furth^  condition  that  the  said  Hamilton  shall 
proceed  at  once,  or  as  soon  as  practicable,  to 
work  and  open  the  property  for  mining  pur- 
poses. If  payments  are  not  paid  at  maturity, 
the  contract  becomes  null  and  void."  On 
March  28,  1891,  Hamilton  brought  his  peti- 
tion against  England  for  specific  performance 
of  the  contract;  alleging  that,  In  addition  to 
the      cash  paymoit,  he  paid  England  $500 


on  October  1,  1890,  and  that  on  March  1. 
1881,  he  aooght  to  Bgcea  with  England  aa 
to  the  value  of  Ub  Intereat,  and,  fbilli^  to 
do  so,  cttaeA  to  arUtrate  the  matter  aa  stipn- 
lated  In  the  contract;  but  England  refused  to 
do  this,  and  declined  to  appoint  any  one  to 
act  tm  him,  whereapon  Bamiltm'a  arbitrator 
proceeded  to  act  alone,  and,  having  fully  ex- 
amined and  isvettlgated  the  xnnperty,  fixed 
the  Talne  of  England's  Interest  at  $2,0B0,  de- 
ducttav  from  which  the  pSSO  already  paid 
left  ¥1,600,  whldi  Hamlltoa  tmOenA  to  Eng- 
land, and  made  the  tender  contUnKrak  This 
petition  waa  anawwed  by  England,  who 
claimed  that  the  fmpaty  waa  folly  w<nrth 
$0,000,  and  offered  to  make  Hamilton  a  deed 
thereto  upaa  payment  of  $S,500,  which  he 
alleged  was  the  balance  dae  under  the  cm- 
tract  On  April  4,  1894,  Hamilton  filed  an 
amoidmait  alleging  that,  lay  the  terms  of 
the  G<»itract,  time  waa  ot  the  easence  thereof; 
that,  If  the  paymraita  provided  tx  wero  not 
made  at  maturity,  the  wbaie  nwtract  became 
null  and  r<AA;  that  he  tendned  England 
$1,500  on  March  1.  1801,  and  the  same  waa 
refused;  that  be  had  fully  worked,  tested, 
and  developed  the  mine,  and  since  said  toi- 
der  had  expended  $8,000,  or  other  large  sum, 
on  aald  derdopment,  and  the  mine  had  turned 
ont  to  be  utterly  worthlan.  Tha«fore  be 
withdrew  his  tmder  of  the  $1,600,  as  wdl  as 
his  ^plication  for  apedflc  p^ormance,  and 
prayed  that  the  contract  be  decreed  null  and 
void,  and  be  canceled,  and  that  he  have  Jndg- 
ment  against  En^nd  for  the  $550  already 
paid  him.  Verdict  and  decree  were  rendered 
that  England  execute  to  Hamilton  a  deed  to 
the  lonpwty,  and  record  of  Hamilton  $1,500, 
with  costs.  Hamilton  moved  for  a  new  trial  on 
the  general  grounds,  and  for  error  in  the 
court's  charge  c<mstnilng  the  contract,  and 
the  motion  was  overmled.  The  charge  com- 
plained of  was:  "I  constme  it  to  mean  this: 
That  It  Is  ccmdttlonal  as  to  the  two  last  pay- 
ments, of  two  thousand  dollars  each,  pro- 
vided fbr  In  it,  and  unconditional  as  to  the 
first  three  payments,  of  fifty  dollara.  five  bnn- 
dred  doUars,  and  fifteen  hundred  d-^llarat  that 
the  aggregate  ct  these  first-named  amotmts 
represents  tba  valnatlOD  placed  by  both  par- 
ties on  the  property  as  it  then  apprared,  and 
that  Hamilton  was  bound  to  pay  that  much, 
without  refereocp  to  how  the  mine  might 
develt^;  and  that  any  teihire  to  pay  these 
first-named  amounts  would  not  make  the  coa- 
tract  void." 

H.  Thompson  and  W.  S.  Plckrell,  for  plain- 
tiff In  error.  M.  G.  Boyd  and  W.  E.  Candler, 
for  defendant  In  error. 

ATKINSON,  J.  The  facts  other  than  those 
herein  recited  are  sufildently  stated  In  the 
official  report 

I.  We  do  not  think  that  the  contract  set 
forth  in  the  record,  and  which  Is  made  the 
basis  of  the  action  in  the  case,  was  a  uni- 
lateral agreement,  Imposing  an  obligation  to 
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perform  upon  one  of  the  parties  only.  It 
such  hod  been  tfa^  Intaitlon*  It  would  have 
been  only  necessary  for  one  of  tliem  to  have 
signed  the  agreement  It  Is  an  Instrument 
executed,  as  to  each  of  the  parties,  under 
seal,  and  this*  without  more,  imports  a  con- 
sideration for  the  covenants  and  undertakings 
of  the  respectiTB  parties,  as  expressed  there- 
in or  Implied  thereft'om.  The  plaintiff,  Ham- 
ilton, brought  a  suit  against  England,  the 
other  party,  to  compel  a  epeciflc  performance 
of  his  contract,  and  to  compel  a  conr^nce 
of  the  premises  upon  the  terms  expressed  in 
the  contract  He  alleged,  after  the  com- 
mencement of  the  salt,  that  he  had  per- 
formed, and  stood  ready  to  perform,  his  un- 
dertakings, and  demanded  the  execution  of 
the  deed  In  compliance  with  the  undertaking 
of  the  other  party.  England,  In  his  answer, 
set  np  a  claim  against  Hamilton,  tor  the 
payment  of  the  two  sums  first  In  the  con- 
tract stipulated  to  be  paid;  and,  upon'  the 
filing  of  this  answer,  Hamilton  amended  his 
petition,  and  nndo-took  thereby  to  withdraw 
from  his  suit  the  prayer  for  gpeclilc  perform- 
ance, and  Inserted  a  prayer  for  the  restitution 
by  England  of  a  part  of  the  money  paid  by 
him  In  pursuance  of  the  contract.  If  there 
was  erer  anything  doubtful  about  the  Inter- 
pretation of  this  contract;  If,  as  to  Its  true 
meaning,  it  was,  in  the  first  instance,  in  the 
least  degree  equlTocal,— we  think  these  doubts 
have  all  been  reeolved  by  the  subscQueut 
conduct  of  Hamilton.  Illuminated  as  the 
dark  spots  in  this  transaction,  are  by  the  evi- 
dence showing  his  recognition  of  the  obliga- 
tion of  this  contract  upon  him,  of  bis  accept- 
ance of  its  terms,  bis  insistoice  upon  its  per- 
formance and  execution  by  England,  there 
can  be  no  doubt  that  the  contract  Imposed 
upon  him,  as  well  as  England,  the  perform- 
ance of  some  duty.  In  determining  what  this 
duty  is.  It  is  necessary  to  look  to  the  language 
of  the  agreement  HIa  covenant  was  to  pay 
to  England  $500  on  the  1st  day  of  Octob^, 
and  9 l,fiOO  on  March  1st  He  in  fact  paid  the 
9500  OS  he  undertook  to  do,  and  alleges  In 
bla  prayer  for  specific  performance  that  he 
actually  tendered  the  other  $1,500  at  the  time 
and  place  stipulated  for  the  payment  thereof. 
So  that  according  to  his  understanding  of 
this  agreement  he  was,  at  all  events,  bound 
to  pay  the  $2,000.  We  think  that  his  con- 
struction was  the  correct  one,  and  that  he 
was  bound,  at  all  events,  by  this  contract  to 
pay  these  two  sums.  The  other  payments 
contemplated  by  the  agreement  were  left 
conditional  upon  the  happening  of  a  future 
event,  and,  as  that  event  did  not  transpire, 
Hamilton  never  became  liable  for  either  of 
those  paym^ts.  The  judge  and  Jury,  upon 
the  trial  of  this  cause,  took  the  same  view  of 
the  contract  touching  the  liability  of  Hamil- 
ton thereunder,  as  he  did  himself  at  the  In- 
stitution of  the  suit  and  found  accordingly; 
and  the  charge  of  the  court  construing  for 
the  Jury  the  terms  of  that  contract  is  In  ex- 
act accord  with  the  opinion  we  now  express. 


(Ua. 

2.  It  was  insisted  by  HamlltMi  tbat  he 
was  excused  from  a  performance  of  the  con- 
tract, and  that  be  was  entitled  to  recover  of 
England  the  money  paid,  under  this  stlpala- 
tlon  of  the  agreement:  "If  payments  are  not 
made  at  maturity,  the  contract  becomes  nnll 
and  void."  He  clalms*that  the  ^ect  of  this 
stipulation  was  to  make  time  of  the  essence 
of  all  of  the  covenants  contained  In  the  con- 
tract, and  that  a  faiinre  upon  his  part  to  meet 
any  one  of  the  payments  provided  for  by  the 
contract  should  operate  to  put  an  end  to  his 
obligation  to  perform.  This,  we  think,  la  a 
strange  view  to  take  of  tliat  stipulation  in 
the  agreement  It  Is  a  well-settled  and  uni- 
versally recognized  rule  of  law  that  no  man 
can  profit  by  his  own  wrtmg;  and  tliat  no 
man  ought  to  be  permitted  to  profit  by  a 
failure  upon  his  own  part  to  perform  the 
obligations  imposed  upon  him  by  the  terms  of 
an  agreement  to  which  he  was  falms^f  a 
parly  la  a  principle  eQuaily  well  founded 
both  In  law  and  morala.  The  obligation  Im- 
posed by  this  agreement  was  that  TTHwiiHywi 
should  pay  at  the  specified  tlmea  the  two 
several  sums  as  stipulated  In  the  contract. 
That  was  one  of  the  obligations  that  be  a»- 
sumed,  and  upon  a  valuable  consideration; 
and  yet  we  are  invited  so  to  construe  tlie 
covenant  as  to  lime  as  not  (miy  wholly 
to  excuse  him  from  the  future  cove- 
nants, but  likewise  to  restore  to  him  moneys 
expended  In  the  execution  of  covenants  al- 
ready performed.  In  other  words,  he  Is 
to  be  not  only  excused,  but  paid  a  pre- 
mium upon  his  own  default  We  do  not  think 
this  covenant  In  the  light  of  this  agreement 
bears  any  such  Inter^tatlon.  On  the  &m- 
trary,  we  think  the  rational  constroctlon  to 
be  placed  npiHi  this  contract  is  that  a  faUnre 
to  perfwm  within  the  time  limited,  npon  the 
part .  ot  Hamilton,  woidd  excuse  a  subse- 
quent nonperformance  upon  the  part  of  Sing- 
land.  But  we  think,  to  hold  that,  though 
England  were  willing  to  waive  the  forfeiture 
upon  his  part  Hamlltcm,  because  of  bis  own 
default,  nevertheless  stands  absolved  of  all 
obligations  under  the  terms  of  his  contract 
is  to  do  violence  to  the  most  obvious  rules  of 
law  and  the  plainest  principles  of  Justice. 
Let  the  Judgment  <tf  the  court  below  be  af- 
firmed. 


(W  Oa.  3S1) 
DISHAROON  V.  STATE. 
(Supreme  Court  of  Oeorgla.    Feb.  27,  18K.) 
Adcltsbt— Ikdictm  but— Etidsuck. 

1.  An  Indictment  which  charges  that  a  mar- 
ried man  had  sexual  interconrse  with  an  munsr- 
ried  woman,  with  her  consent  is  a  good  indict- 
ment againBt  him  for  adultery  and  fornication, 
although  it  denominates  the  crime  "sednction," 
and  contains  all^tiwB  ineSectoally  undertak- 
ing to  set  forth  that  ofEense. 

2.  The  evidence  folly  warranted  the  verdict 
for  adnltery  and  fdrnlcation,  and  there  was  no 
eror  in  denying  a  new  trIaL 

^fllabos  by  the  Court) 
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Brror  from  superior  court,  Dawson  cotmly; 
Oeoi^e  P,  Gober,  Judge. 

James  M.  Dlsharooa  was  convicted  of 
adultery,  and  brings  error.  Affirmed. 

R.  F.  Lattner,  Thos.  Hntcfaeson,  and  H. 
EL  Per^,  for  plaintiff  In  error.  Geo.  R. 
Brown,  SoL  Gen.,  tox  the  State. 

ATKINSON,  J.  In  the  bidlctment  against 
the  defendant  the  offense  was  designated 
specifically  as  that  of  seduction.  ThR  indict- 
ment charged  the  act  of  sexual  intercourse 
between  the  accused  and  an  unmarried  wo- 
man; alleged  that  she,  preTlous  thereto,  was 
a  virtuous  female,  and  that  ho*  consent  for 
the  defradant  to  have  carnal  knowledge  of 
her  p^iwn  was  Induced  by  deceitful  means 
and  artf lU  practices,  and  by  false  and  fraudu- 
lent means;  that  the  female  alleged  to  have 
been  seduced  was  of  tendw  years,  being 
only  13  years  of  age,  and  that  this  defendant, 
being  himself  a  married  man,  did  then  and 
there  represent  to  her  that  he  loved  her,  and 
did  then  and  there  win  her  confidence  and 
affection;  that  he  represented  to  her  that  it 
would  not  be  wrong  to  yield  to  his  lustful 
embraces,  and  it  would  not  be  wrong  to  allow 
him  to  have  carnal  knowledge  of  her  person, 
that  it  would  not  hurt  or  injure  htsc  character, 
and  that,  if  she  would  ccmsent  to  sexual 
intercourse  with  him,  he  would  leave  his  wife 
and  take  her;  that  she  being  young  and  inex- 
perienced, having  Implicit  coufidence  In  the 
defotdant,  and  believing  the  representations 
he  made  to  her  were  true  that  It  would  not 
be  wnmg,  that  it  would  not  injure  her  cluuv 
acter,  she  then  and  there  yielded  to  his  lustful 
embraces,  and  allowed  him  to  have  carnal 
knowledge  <4  her  person.  These  repreeenta- 
tiona  by  the  defendant  were  alleged  to  have 
been  false  and  fraudulent,  and  the  deceitful 
means  and  artful  practices  resorted  to  to  in- 
duce ber  ccMiBent. 

To  Justify  a  onvicticHi  for  the  offense  of 
seduction  the  consent  of  the  female  seduced 
must  baTC  been  induced  dther  by  persuasion 
and  promises  of  marriage  on  -other  false 
and  fraudulent  means.  It  is  not  Insisted  Id 
this  case  that  the  consent  erf  this  female  was 
lnduc«l  tfs  persuasion  and  promises  of  mar- 
riage. In  order  to  Justify  a  convictitm  upon 
persiuslim  or  solicitation  to  the  criminal  act, 
tt  mnst  appear  that  such  persuasion  w  so- 
licitation was  coupled  with  the  promise  of 
nuurlage^  and  that  the  promise  o<  marriage 
establbdied  such  a  relation  between  the  psr^ 
ties  as  that  the  female  was  Induced,  under 
the  Influoice  thereof,  and  upon  ezpe^tiou 
of  its  realizati<m,  more  readily  than  otherwise 
she  would  have  been,  to  yl^  to  the  pwsua- 
8i(»  or  solicitations  of  the  seducer.  A  con- 
sent to  the  act  of  sexual  Intercourse  based 
upon  a  promise  of  marriage  as  a  consldera- 
tl<m  moving  to  the  fsmale  alleged  to  have 
beoi  seduced,  and  upon  the  faith  Ot  which 
she  ccmsrats  to  the  sexual  act.  takes  the 
whole  transaction  out  of  the  drilnltlon  of 


seduction  and  makes  it  purely  meretricious; 
the  relation  thus  established  being  wholly  In* 
consistent  with  the  idea  of  that  virtuous  con- 
sent Involved  in  the  commission  of  the  of- 
fense of  seduction.  Solicitations,  however 
earnest,  coupled  with  a  promise  of  marriage, 
whereunder  a  w<nnan  undertakes  to  sell  her 
pers<Mt  in  consideration  of  a  promise  of  mar- 
riage, do  not  make  it  a  case  of  seduction.  To 
constitute  a  promise  of  marriage  the  incrim- 
inating elemmt  In  a  case  of  seduction  the 
woman  must  believe  it  to  be  a  bona  fide 
pnxnise,  and  she  must  yldd  to  the  sollcita- 
tioQS  of  her  pretended  lover,  and  not  merely 
submit  to  the  demands  of  ber  purchaser. 
The  fraudulent  means  resorted  to  must  be 
such  as  mislead  the  party  upon  whom  they 
are  practiced,  and  induce  her,  upon  a  misap- 
prehension of  the  true  state  of  affairs,  to 
yield  to  the  lustful  embraces  of  the  man  who 
thereby  Induces  hw  consent  A  &ir  iUustra- 
tlMi  of  this  may  be  found  where  a  man  in- 
duces a  Wiunan,  upon  false  representations 
that  he  Is  an  immarrled  man,  to  enter  into  a 
marriage  contract,  and,  under  the  relation 
thus  seemingly  established,  to  consent  for 
him  to  have  carnal  knowledge  of  her  person. 
She  must  be  entrapped  Into  giving  her  con- 
sent, not  by  solicitation  and  persuasion  only, 
but  by  these  supplem^ted  with  some  false 
tokoi  by  means  of  which  she  Is  deceived.  U 
does  not  sustain  the  charge  of  seduction  to 
show  that  some  moral  wrecker,  standing  on 
the  barren  shores  of  vice  and  Immorality, 
with  a  siren  song  has  b^uiled  his  passing 
victim,  however  much  such  melodies  may 
have  pleased  the  ear  or  tickled  the  fancy; 
but  it  must  also  appear  that,  by  the  »hibl- 
tion  of  a  false  beacon,  he  gave  assurance  of 
innocence  and  promise  of  safety.  He  must 
first  allure,  then  tempt,  then  persuade,  and, 
she  yielding,  the  offense,  of  all  others,  save' 
one,  reprobated  of  God  and  man,  becomes 
complete.  In  its  punishment  the  law  cannot 
be  too  swift,  too  sure,  too  uncompromising. 
Manldnd  little  disposed  to  extenuate  or 
excuse  Its  commission,  and  becaose  of  Its 
very  helnousness  the  courts  should  carefully 
avcdd  c (Ml fusing  the  voluntary  and  mere- 
tridouB  gratification  of  lustful  desires  upon 
the  part  of  a  woman  with  the  Idea  of  her  be- 
trayal a  man.  The  dlff^nce  between  the 
two  Is  wide  and  deep.  On  the  <me  hand  is 
the  harlot,  who  bargains  her  person  for  a 
price;  cm  the  other  the  pure  and  virtuous, 
but  deeply-wronged,  woman.  In  the  convic- 
tion and  punishment  of  tiie  sexual  act  with 
the  one  the  law  looks  merely  to  the  suppres- 
i^tHt  the  social  evil;  in  the  other  It  strikes 
with  a  mailed  hand,  and  with  the  double  pur- 
pose to  suppress  the  evU  and  to  avoige  the 
wrong.  The  woman  whose  every  maidenly 
Instinct  mast  teach  her  that  the  representa- 
tions made  to  induce  her  consent  were  Indeed 
false,  and  who  then,  upon  such  representa- 
tions, submits  her  person  to  anothw,  could 
not  be  a  virtuous  fonale  in  the  truest  sense, 
whatever  may  be  the  legal  dgnlflcance  at* 
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tached  to  those  words.  Such  conduct  ts  more 
compatible  with  that  moial  condition  which 
enables  her,  In  advance  of  OTertures  from 
the  man,  to  herself  entotaln  lasclTloua  de- 
sires. It  i^aces  her  where  she  Is  more  likely 
than  otherwise  herself  the  seducer.  She  must 
know  that  the  sexual  act  Is  wrong,  and  that 
the  bare  contemplatlcHi  of  such  a  thing  does 
Ti<^fflice  to  every  insthuit  of  a  maidenly  mod- 
esty.  A  virtuous  unmarried  w<»nan,  laboring 
under  no  mental  disability,  must  know  that 
any  representation  made  to  her  by  a  married 
man  that  the  act  of  sexual  intercourse  was 
not  Immoral  and  would  do  her  no  harm  was 
utterly  false.  It  Is  a  representation  by  which 
she  could  not  be  misled  or  decdved.  There- 
fore a  bare  statemoit  hy  him  that  it  was  not 
wrong,  coupled  with  solldtatlwis  to  her  con- 
sent to  the  act,  would  not  justify  his  c<mTic- 
tton  for  seduction.  If,  coupled  with  that 
statonent,  bowerer,  he  employ  other  false 
and  franduteDt  means,  as  if  by  spiritual  ex- 
hortation, or  by  reason  of  any  peculiar  rela- 
tion existing  between  them  1^  and  through 
which  he  exercises  a  controlling  Influence 
over  her  mind  and  will,  he  Induce  her  to  con- 
sent, he  would  be  guilty  of  seduction.  Wood 
T.  State.  48  6ft.  192.  The  hidlctment  in  this 
case  docs  not  allege  the  use  of  any  false  or 
fraudulent  means,  within  the  meaning  of  the 
term  as  employed  in  the  statute,  by  which  the 
consent  of  this  female  was  induced  to  fhe 
act  of  sexual  intercourse.  It  alleges  persua- 
sion, It  is  true;  but  this  alone,  without  prcHU- 
lae  of  marriage,  will  not  suffice.  It  is  true 
that  she  was  a  young  girl,  he  a  mature  man; 
but  it  Is  not  allied  that  there  was  any  ^>e- 
clal  relation  existing  between  them  by  which' 
over  her  will  he  could  exercise  a  contralllng 
lnflnenc&  His  statemaits  were  untrue.  The 
ophilons  he  wcpreased  as  to  whether  <x  not 
this  particular  act  would  be  morally  wrong 
are  wholly  at  rarlance  with  sound  morals 
and  good  law,  and  so  manifestly  so  as  not 
to  have  amounted  to  mlsrepresentation-'a 
which  could  be  said  to  be  calculated  to  dc- 
c^Te.  Of  the  fact  that  he  was  a  married 
man  ft  is  not  alleged  that  she  was  Ignorant. 
It  la  a  case  In  whltdi  the  female,  simply  tqicm 
Bollcitatloiv,  consented  to  the  act  of  sexual  hi- 
tercoursL',  her  consent  not  being  Induced  by 
any  of  the  false  and  fraudulent  means  con- 
templated tty  the  statute.  We  ctmclude,  there- 
fore, that,  as  charging  the  offense  of  seduction, 
the  Indictment  was  bad.  Its  allegations  were 
Inadequate  to  that  charge,  but  it  contains  all 
of  the  substantlTe  facts  constituting  a  case 
of  adultery  and  fornication,  alleged  prob- 
ably with  too  minute  and  unnecessary  partic- 
ularity, but  nevertheless  stated  so  tbat,  if  prov- 
en, a  verdict  for  tbe  latter  offense  would  stand. 
The  evidence  Is  clear  and  satisfactory  to  each 
of  the  material  averments  constltullng  the 
offent-e  of  adulter}'  and  fornication.  It  has 
been  often  ruled  in  this  court  that  an  offense 
is  characterized,  not  by  its  specific  designation 
In  the  Indietmfflit,  but  by  the  criminal  acts 
therein  alleged  to  have  been  committed.  See 


Camp  T.  State,  8  6a.  417,  and  O'Halloran  v. 
BtAte,  31  6a.  206.  While  It  has  been  decldetl 
in  thto  court  that,  np<m  an  indictment  for  se- 
duction, tbe  defendant  might  be  ccmvlcted  of 
the  lesser  offense  of  adultery,  or  adultery  nnd 
fornication,  or  fornication  (Wood  v.  State,  4S 
Ga.  192,  and  Hopper  v.  Stat^  M  6a.  3SD), 
we  do  not  think  that  question  occurs  in  this 
case.  This  indictment,  upon  a  careful  analy- 
sis of  its  allegations.  Is  really  an  indlctmesit 
for  adultery  and  fornication,  though  rather 
luf^tiy  described  as  being  an  indictment  tor 
seduction.  Had  the  Jury  convicted  the  de- 
fendant generally  under  the  Indictment  in 
this  case,  It  would  have  been  the  duty  of  the 
court  to  have  sratenced  him  aa  for  the  ofTense 
of  adultery  and  fornication,  that  being  the 
only  offense  laid  in  the  Indictment 

^e  evidoice  being  clear  and  eatis factory, 
and  the  jury  having  convicted  the  defendant 
of  the  offense  of  adultery  and  fomlcatton, 
the  Judgmrat  of  the  court  below  denytos  a 
new  trial  will  not  be  disturbed.  Judgment 
affirmed. 


PULLUAN'S  PALAOB-CAB  CO.  T.  MAR- 
TIN. 

(Supreme  Court  of  Georgia.  Jan.  28,  '1885u) 

SLSBFIIfO-CAB  COMPANT  — PROPKHTT  STOLBK  BT 

EMPLOYE— LiABiLiTiBs— Costs  oh  Appbai.. 

1.  Without  reference  to  the  law  regulating 
the  liability  of  a  sleeping-car  company  for  the 
loss  of  property  by  a  paasenper  occasioned  by 
the  negligence  of  its  employes,  it  is  clear  that 
In  a  case  where  the  jury  could  reasonably  Infer 
from  the  evidence  tLit  the  pmpertf  lost  by  a 
passenger  consiated  of  a  sum  of  money  and  such 
articles  M  she  might  tor  her  personal  conv^- 
ience  and  adornment  have  appropriately  carried 
with  her  in  the  car,  and  that  the  same  was  atol- 
en  by  an  employ^  of  the  company  While  the  pas- 
senger was  nndei  his  protection,  the  company  fs 
liable. 

2.  The  verdict  Is  supported  hr  the  evidence, 
and  the  court  did  not  abuse  its  discretion  In  re- 

fusine  a  new  trial. 

3.  Where  a  proper  and  complete  brief  of  evi- 
dence was  presented  to  the  judge  for  him  ap- 
proval, it  was  bad  practice  for  him,  on  motion 
of  the  opposite  party,  to  require  a  number  of 
interrogatories  and  the  answers  to  same,  all  of 
which  were  fully  covered  by  the  brief,  to  be  at- 
tached to  such  brief;  and,  when  It  plainly  ap- 
pears that  doing  so  was  entirely  unnecessary,  the 
cost  of  bringing  such  snperftuoUB  matter  to  this 
court  will  be  taxed  against  the  party  at  whose 
instance  it  was  added  to  the  brief. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Savannah;  A.  H. 
MacDonell,  Judge. 

Action  by  Ellse  C!.  Martin  against  the  Poll- 
man's  Palace-Car  Onnpany.  Judgment  for 
plalntitt,  and  defendant  brings  error.  Affirm- 
ed. 

Barrow  &  Osborne  and  Jackson  &  Left- 
wich,  for  plaintiff  in  error.  W.  D.  Harden 
and  West  &  McLaws,  for  defendant  in  &rrar. 

ATKINSON,  J.  1.  Accordtag  to  the  view 
we  take  of  the  questions  made  in  this  case. 
It  Is  unnecessary  for  us  to  determine  whether 
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ia  Oeorgia  a  sleeplD^-car  ccanpany  should  be 
held  to  the  same  degree  of  diligence  as  Is 
Imposed  upon  an  Innkeeper,  or  whether  It 
shall  be  adjudged  to  be  a  common  carrlo'; 
Dor  Is  It  necessary  specially  to  define  Its  ap- 
prc^rlate  position  among  that  class  of  persMis 
denominated  "bailees  for  hire."  Whether  we 
treat  this  dalaidant  as  a  c<Hnmon  carrier  of 
passengers,  or  treat  it  as  an  Innkeeper,  or 
treat  it  as  a  simple  lodging-house  keeper, 
hiring  Its  space,  for  an  agreed  conBideratlon, 
for  sleeping  apartmnits  for  a  detominate 
period.  It  would  be  responsible  for  personal 
Jewels  and  belongings  of  a  passei^w,  ap- 
prt^rlate  to  his  or  her  social  position  and 
financial  standing,  carried  hy  such  passenger 
while  traTOllng  thraeon,  and  for  his  or  her 
convenience,  comfort,  or  personal  adornment, 
to  the  ^ent,  at  least,  of  making  good  to 
such  penKm  any  loss  resulting  from  a  theft  of 
soch  property  by  Its  own  employ^  while 
such  person  was  under  their  protection.  It 
guarantiee,  at  least,  that,  while  enjoying  the 
comforts  afforded  by  the  car  of  the  defend- 
ant, a  pereon  traveling  thereon  shall  not  be 
robbed  1^  its  employes.  To  what  extoit 
and  under  what  circumstances  It  might  be 
liable  for  the  wrongdoing  of  other  persons  we 
do  not  think  is  Involved  in  this  case,  and  do 
not  at  present  undertake  to  decide.  By  her 
declaration  the  plaintiff  alleged  that  on  or 
about  March  2, 1892,  she  was  a  passenger  toe 
hire  on  defendant's  sleeping  car  "Amerfca" 
from  Chattanooga  to  Macon;  that  by  the  con- 
tract of  hiring  It  undotook  to  use  reesonaNe 
and  proper  diligence  In  guarding  and  protect- 
ing her  from  loss  by  theft  while  she  slept, 
during  the  usual  hoars  of  sleep.  In  the  berth 
assigned  to  her  oo  the  car  by  detraidant; 
[liat  she  had  with  her  reasonable  money  and 
Jewelry,  to  wit,  money  to  the  amount  ot  $35 
and  Jewelry  of  the  value  of  5700;  that,  upon 
retiring  for  the  night  upon  the  sleeper,  she 
put  the  money  and  Jewelry  in  a  satchel,  and 
placed  the  satchel  between  h^  person  as  she 
lay  in  her  berth  and  the  wall  of  the  car,  and 
then  went  to  sleep;  that  defendant  so  neg- 
ligently guarded  and  protected  her  while  she 
was  thus  slewing  that,  through  Its  negli- 
gence, ac»ne  person  unknown  to  her,  while 
she  was  asleep,  and  during  the  night,  took 
the  money  «nd  Jewelry  from  the  satchd, 
without  her  knowledge,  and  stole  It,  etc. 

According  to  the  evidence  reported  In  the 
record,  the  plaintiff  was  a  passenger  upon  de- 
fendant's car,  and  on  the  evening  before  she 
lost  her  property,  in  conversation  with  an- 
other passenger  with  whom  she  was  travel- 
ing, she  casually  so  exposed  her  pocketbook 
containing  the  money  and  Jewelry  sued  for  as 
that  the  porter  of  the  car  saw  It  In  her  pos- 
session, and  saw  her  place  it  in  a  satchel. 
Upon  retiring,  this  satchel  was  placed  in  the 
berth  beside  her,  between  herself  and  the 
wall  of  the  car.  She  testified  that  she  had 
not  removed  the  pocketbook  from  the  satchel, 
but,  upon  retiring,-  went  to  sleep,  and  so  re- 
'tnalned  until  the  next  mramlng,  about  day- 


light or  before.  That  about  this  time  she 
was  awakened  by  a  sensation  as  of  some  per- 
son Intruding  In  her  berth.  That  she  awoke 
and  recognized  the  head  of  the  porter,  a 
servant  of  the  company,  inside  the  curtain  of 
her  berth.  That  she  asked  what  he  meant, 
and,  when  ordered  to  close  the  curtain,  he 
said  he  had  come  In  to  call  her  for  teeak- 
fast  at  Mac«i,  Oa.  She,  however,  went  to 
sleep  again,— does  not  know  how  long  she 
slept,— and  then  got  up  and  dressed  before 
she  reached  Macon.  That  when  she  finally 
awoke  the  satchel  was  at  ha  feet,  and  open. 
That  she  closed  the  satchel,  and  several  hours 
therafter  reopened  It,  to  get  some  money  with 
which  to  purchase  fmlt,  and  found  that  the 
money  and  Jew<elry  were  gone.  That  she 
called  the  attentloD  of  the  Qonductor  to  It, 
and  search  was  made,  but  It  was  Impossible 
to  rocover  the  money  and  Jewelry.  The  con- 
ductor testified  that  both  the  porter  and  btan- 
Bfilf  were  on  watch  until  all  the  berths  were 
made  down,  which  was  about  10:30  p.  m.; 
that  the  porter  then  retired,  and  he  remained 
on  watch  until  3KN)  a.  m.,  at  whl<di  time  he 
awoke  the  iwrt^,  who  went  on  watch,  and  he 
then  retired;  that  he  arose  between  6:30  and 
7.-00  a.  m.;  that  from  the  time  the  baths 
were  made  down  until  he  retired  he  was  con- 
stantly watching  the  aisle  between  the 
berths,  to  see  that  the  occupants  thereof  were 
not  disturbed  in  their  persons  or  property 
while  th^  slept;  that  the  plaintiff  arose 
about  7K)0  o'clock,  but  did  not  report  her 
loss  until  about  11:30  a.  m.;  that  she  did  not 
say  where  her  satchel  had  been  during  this 
interval,  whetho*  she  had  left  it  unguarded 
t(x  all  or  any  portion  of  the  time  or  not. 
The  porter  testified  that  he  did  not  know  an^'- 
thlng  of  the  earrings  or  money;  that  the  con- 
ductor and  himself  were  both  on  watch  until 
the  lierths  were  made  down,  and  thai  he 
went  to  bed,  and  the  conductor  remained  on 
wateh  until  3K)0  a.  m.;  that  at  that  hour  the 
conductor  awoke  him,  and  he  stood  watch 
alone  until  the  passengers  arose  the  next , 
morning;  that  he  k^t  a  strict  watch,  did  not ' 
go  to  sleep  at  any  time,  and  was  not  out  at 
any  of  the  stations;  that  neither  the  plaintiff 
nor  her  property  was  intwfered  with  by  ajof 
one  while  he  was  on  watch;  that  the  other 
door  was  not  locked,  because  It  was  not  neces- 
sary, as  he  was  on  watch  all  the  time,  and 
could  see  It;  that  the  car  was  an  old  one. 
and  there  was  nothing  to  prevent  him  from 
seeing  from  one  dom:  to  the  other;  that  he 
did  not  go  Inside  the  airtaln,  nor  put  his  head, 
his  arms,  or  his  shouldo-s  Inside  the  curtain, 
before  the  plaintiff  got  up;  that  he  did  not 
see  her  take  her  pocketbook  out  of  her 
satchel  at  any  time  during  the  trip,  or  show 
her  earrings  or  money  to  any  one;  that  he 
remained  on  watch  until  the  conductor  end 
passengers  got  up  in  the  morning,  and  then 
the  conductor  shared  his  watcti;  that  he  was 
in  the  car  the  entire  time,  but  was  In  bed  and 
asleep  between  1  and  3  a.  m.;  that  while  on 
watch  he  was  constantly  awake  and  on  duty, 
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soardlng  the  ear,  the  property  In  It.  and  the 
passengers,  and  no  one  could  bare  disturbed 
the  paBB^gers  or  their  property  without  his 
seeing  It;  that  he  blacked  shoes  that  night 
at  the  end  of  the  aisle.  In  the  body  of  the 
car.  where  he  had  a  full  Tlew  through  the 
aisle;  that  this  was  an  old-style  car,  and  had 
no  smoking  room  In  it;  that  In  making  down 
the  berths  he  closed  both  sashes  of  the  win- 
dows; that  the  windows  all  had  fastenings, 
to  prevent  their  being  raised  from  the  out- 
side; that  there  was  no  conrersation  be- 
tween the  plaintiff  and  himself;  that  In  wak- 
ing the  passengers,  If  she  was  not  already 
up,  he  woke  ber  In  the  same  manner  as  he 
awoke  other  passengers,  by  calling,  and.  If 
no  answer  was  made,  by  putting  hig  hand  on 
the  berth  curtains  and  pushing  them  In  until 
th^  touched  ber,  so  as  to  arouse  her;  that 
this  was  always  the  way  passengOB  were 
waked  up. 

That  this  passenger  lost  her  jewelry  and 
money,  and  that  she  lost  them  while  a  pas- 
soiger  In  this  car,  are  both  facts  which  may 
be  takrai  as  established  beyond  controversy 
by  the  evidence.  The  plaintiff's  testimony 
places  the  porter,  the  serrant  of  tbls  defend- 
ant. In  such  a  situation  as  tliat  be  might  eas- 
ily have  purlohied  her  property.  According 
to  his  own  statement,  It  was  not  necessary 
for  blm  to  have  put  his  head  inside  her 
berth.  According  to  her  statement,  he  did 
put  his  bead  inside  of  her  berth,  and  there- 
after She  foond  her  satchel  open  and  her 
purse  gone.  These  circumstances,  even  in 
the  face  of  a  dental  by  the  porter,  would  have 
furnished  stnHig  inferential  evidence  that  be 
was  the  man  who  appropriated  these  goods. 
His  guilt,  we  think,  Is  practically  demwi- 
Btrated  by  his  own  testimony  and  that  of  the 
condoctor.  According  to  the  conductor,  he 
was  constantly  on  guard  from  the  time  the 
passengers  retired  the  evening  before  until 
8  o'clock  In  the  morning;  and  If  his  testimo- 
ny be  true— and  It  Is  not  disputed  by  any 
one— It  would  have  been  Impossible  for  any 
person  without  his  linowledge  to  have  in- 
truded upon  the  privacy  of  this  passenger 
during  this  Interval,  and  stolen  her  property. 
According  to  the  testimony  of  the  porter, 
from  3  (^clock  a.  m.  until  the  time  when  the 
passengers  arose  be  was  constantly  on  guard 
for  the  pur[>ose  of  protecting  the  persons 
and  property  of  the  passengers  against  the 
d^redations  of  other  people;  that  he  was 
In  a  position  where  he  could  have  seen  and 
would  have  seen  any  p«wn  who  Intruded 
upon  the  passengers  In  that  car,  and  that  no 
such  thing  was  dona  So  that,  according  to 
bis  own  statement  and  the  statement  of  the 
conductor,  it  would  have  been  impossible  for 
any  person  other  than  one  of  thrae  two  to 
have  robbed  this  plaintiff  between  the  hour 
when  she  retired  and  the  hour  when  she 
arose.  But  since  she  was  robbed,  and  since, 
as  we  have  ae&ci.  It  would  have  been  impos- 
sible tot  any  perwrn  other  than  one  of  these 
two  to  bare  robbed  her,  then  the  inference 


la  that  Bhe  was  robbed  the  one  or  the 
other  of  these  employSa;  and  for  the  larceny 
of  either  the  company  would  be  responsible. 
We  think  the  evidence  of  this  plaintiff  es- 
tablished b^ond  controversy  that  the  porter 
Intruded  his  head  Into  her  berth  and  atxAe 
her  property.  He  was  the  person  Identlfled 
by  the  pass^iger  as  having  Intruded  upon 
h^  privacy.  According  to  his  testimony,  at 
the  time  she  says  it  was  done  It  would  have 
been  Impossible  for  any  person  other  than  he 
to  have  ^tered'nnobserved.  This  was  the 
view  the  jury  might  have  taken  of  this  case 
In  the  court  below.  The  only  reascxiable  con- 
clusion to  be  drawn  from  this  evidence  is 
that  the  servant  of  the  defendant,  whose  du- 
ty It  was  to  guard  the  person  and  property  of 
this  passenger  while  she  aleqpt,  purloined  the 
chattels  sued  for;  and  we  therefore  ihink 
that,  without  reference  to  the  liability  Im- 
posed upon  the  company  tot  Injuries  resulting 
from  the  negligence  of  Its  employte.  tbe  Jury 
were  Justified  In  finding  against  it  because  of 
the  larceny  committed  by  Its  servants. 

2.  It  is  unnecessary  to  discuss  farther  than 
Is  therein  stated  the  question  of  practice  re- 
ferred to  In  the  third  headnote  to  this  opin- 
ion. Let  the  Judgment  oC  tbe  court  btiow  be 
affirmed. 

(96  Oa.  3») 

PULLMAN'S  PALACE-OAR  CO.  V.  MAR- 
TIN. 

(Supreme  Court  of  Ge<Mrgia.  Jan.  28,  1895.) 

SLEBPiMa-CAB  Compact— Propbbtt  Stolks  bt 
Emploti— NOSSDIT. 
Under  the  facts  In  evidence^  thste  was  no 
error  in  denying  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Savannah;  A.  H. 
MacDoneil.  Judge. 

Action  by  Elise  G.  Martin  against  the  Pull- 
man's Palace-Car  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirm- 
ed. 

ATKINSON,  J.  Upon  the  exception  to  the 
order  overruling  the  motion  for  nonsuit, 
brought  np  by  the  bill  of  exceptions  to  the 
last  term  of  this  ocurt,  and  which,  by  con- 
sent, was  continued  to  be  argued  and  consid- 
ered along  with  the  main  case,  It  is  unneces- 
sary to  do  more  than  refer  to  the  discussion 
of  the  evidence  as  stated  in  the  opinion  In 
the  case  of  Gar  Co.  v.  Martin  (tbls  day  de- 
cided) 22  S.  B.  700.   Judgment  afElrmed. 

(96  as.  ITS) 

OIBSON  V.  NBBDHAM. 
(Supreme  CSonrt  of  Georgia.  April  29,  1885.) 

EXBCCTOHT  AqRBEMEKT  TO  LlABB— RlOUT  TO 
POBSSSSION. 

1.  A  parol  agreement  by  the  owner  of  prem- 
ises with  another  person,  to  the  euect  that  the 
former  would,  at  a  future  time,  rent  Uie  prem- 
ises to  tbe  latter  for  a  given  term  at  a  reason- 
able price,  to  be  agreea  upon  1^  the  j/aiUem, 
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and  for  which  promlsaory  notes  were  to  be  exe- 
cuted and  deliTcred,  did  not  conetitiite  a  present 
contract  of  rental,  bnt  was  merely  an  executory 
agreement  to  make  such  a  contract  in  the  fu- 
ture. 

2.  It  not  appearing  In  the  present  case,  un- 
der any  view  of  the  CTidence,  that  anything 
more  than  a  mere  exeoitory  agreement  to  rent 
(as  distinguished  from  a  contract  of  actual  rent- 
al) was  erer  made  between  the  plaintiff  and 
the  defendant,  the  lAttev  had  no  right,  as  against 
the  former,  to  the  noasession  of  the  premises 
for  the  contemplated  term:  and  consequently, 
irrespective  of  alleged  errors  ctHUmitted  at  the 
trial,  the  verdict  was  right,  and  ought  not  to  be 
disturbed. 
(Syllabus  by  the  Court) 

Error  from  superior  coarti  Muacogee  coun- 
ty; W.  B.  Butt  Judge. 

Action  by  W.  S.  Needham  against  S.  B. 
Gibson.  Judgment  for  plaintiff,  and  defend- 
ant brlu^  error.  Brought  forward  from  tbe 
last  term.   Code.  H  42Tla-12nc  AfOrmed. 

Brannon,  Hatchor  ft  UarUn,  for  plalntJlf  Id 
error.  Little  &  Wlmblst  and  B.  H.  Oraw- 
ford,  for  defendant  In  error. 

LUMPKIN,  J.  On  October  1,  1890,  a  war- 
rant was  issued,  upon  an  affidavit  nlade  by 
Needbam  to  dispossess  Gibson,  as  a  tenant 
heading  over,  of  certain  premises  in  the  city 
of  OoIumbuB.  By  counter  affidavit,  Gibson 
alleged  that  he  was  not  holding  possession 
beyond  bis  term.  Upon  the  Issue  thus  made, 
there  was  a  rerdlct  for  the  plaintiff,  and  Gib- 
son made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted..  The  mo- 
tion contained  quite  a  number  of  grounds, 
which,  however,  we  will  not  discuss,  but  will 
simply  undertake  to  show  that  upon  the  sub- 
stantial merits  of  the  case  the  verdict  was 
undoubtedly  r^ht  Taking  that  version  of 
the  evidence  most  favorable  to  the  defend- 
ant, tbe  following,  In  brief,  appeared:  Need- 
bam bad  refited  the  proper^  In  dispute  to 
one  Newman  for  the  year  beginning  October 
1, 1889,  and  ending  S^tember  80, 1890.  New- 
man occupied  the  premises  several  months, 
and  then  sublet  the  same  to  a  man  from 
Opelika,  who.  In  turn,  sublet  to  one  Summer- 
lln.  and  tbe  latter  to  Gibson,  who  went  Into 
possession  In  the  spring  or  summer  of  1890, 
having  previously  bought  out  a  retail  liquor 
business  conducted  by  Summerlln  upon  the 
premises.  Before  doing  so,  he  had  notified 
the  plElntlfC  that  he  contemplated  buying 
Summerlln's  business,  but  did  not  wish  to  do 
so  unless  he  could  get  the  house  for  another 
year  from  October,  1890,  to  which  Needbam 
replied:  "All  right  Tou  shall  have  It  Go 
ahead  and  buy  him  out  I  would  be  glad  to 
get  rid  of  him."  Gibson  asked  Needham 
what  rent  he  would  charge,  and  tbe  latter 
replied:  "You  can  have  It  at  a  reasonable 
rent."  Gibson  then  offered  to  give  Needham 
bis  notes  for  the  rent,  but  Needham  replied 
there  was  plenty  of  time  to  do  that  Upon  the 
faith  of  what  thus  passed  between  blmself 
and  Needham,  Gibson  bought  out  Summer- 
lln, and  went  Into  possession.  Several  times 
after  this  Gibson  nndertooli:,  directly  and  In- 


directly, to  close  the  trade  with  Needham  by 
executing  and  delivering  notes  for  the  rent 
On  one  occasion,  Needham  told  him  he 
could  have  the  place  at  $40  or  per  month, 
— "Just  a  reasonable  rent"  Neither  of  them 
ever  decided  upon  the  price,  though  It  was 
the  undeirstandlng  between  them  that  the 
amount  would  be  agreed  upon  later.  The 
contract  between  these  parties  as  to  a  rental 
of  the  property  for  any  term  after  October  1, 
1890,  never  approached  any  nearer  to  con- 
summation than  as  above  stated.  In  point 
of  fact  Needham  rented  tbe  property  to  an- 
other party  for  a  term  to  begin  on  that  day, 
and  the  contemplated  contract  between  him- 
self and  Gibson  was  never  closed.  We  do 
not  think,  under  the  facts  above  set  forth, 
that  an  actual  contract  of  rental  was  tnade 
between  Needham  and  Gibson.  What  oc- 
curred amounted,  at  mtrat  merely  to  an  ex- 
ecutory agreement  to  make  such  a  contract 
In  tbe  future.  Whether  or  not  Needham 
would  be  liable  In  damages  to  Gibson  for  a 
violation  of  such  agreement  Is  not  now  be- 
fore us  for  determination.  We  simply  hold 
that  Gibson  bad  no  right  &s  against  Need- 
bam, to  retain  possession  of  the  premises 
after  the  1st  day  of  October,  1800;  and,  con- 
sequently, he  could  not  lawfully  resist  the  , 
execution'  of  tbe  dispossessory  warrant 
There  Is  a  wide  difference  between  an  actual 
contract  and  an  executory  agreement  to 
make  a  contract  Tbe  distinction  between 
tbe  two  Is  very  clearly  pointed  out  In  tbe 
somewhat  similar  case  of  Weed  v.  Lindsay, 
88  Ga.  68ft,  15  S.  B.  836.  which  case.  In  prin- 
ciple, controls  the  case  at  bar.  Judgment  af- 
firmed. 


(»  Oa.  791) 
POPE  V.  COLBERT,  Coun^  Judge. 
(Supreme  Court  of  Georgia.  April  29,  1895.) 
Wbit  ov  Prohibition— Exscctbd  Act. 

The  writ  of  prohibition  la  designed  to 
prevent  the  performance  of  -some  official  act 
unauthorized  by  law,  and  not  to  relieve  (uniinst 
the  consequences  of  such  an  act  Accordingly, 
where  a  county  Judge  had  declared  a  county  of- 
fice vacant  and  had  ordered  an  election  to  fill 
tbi  vacancy,  it  was  too  late  to  ''prohibit  and  di- 
rect him  to  abstain  and  desist  nx>m  proceeding 
further  to  have  said  election."  Whether  the 
county  judge  originally  had  authority  to  pass 
such  an  order  or  not  and,  if  so,  whether  or  not 
it  was  rightly  passed  in  the  ^ven  case,  it  is  cer- 
tain tiiat  after  the  order  was  in  fact  passed  he 
had  no  further  Jurisdiction  or  control  ores  the 
matter. 
(SyUfiboa  by  the  Court) 

ErrOT  from  sup^or  conrt,  Taylor  county; 
W.  B.  Bntt  Judge. 

Ai^catlon  by  C  A.  J.  Pope  for  writ  of 
prohlbltl<m  against  O.  M.  Colbert,  county 
judge.   Writ  denied,  and  plaintiff  brings 
ror.   Brought  forward  from  the  last  term. 
Code,  H  4271a-4271c.  Affirmed. 

A.  E.  Thornton  and  0.  J.  Thornton,  for 
plaintiff  in  error.  W.  8.  Wallace  for  de* 
f  wdant  In  error. 
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SIMMONS,  0,  J.  Pope  preaentecl  to  the 
Judee  bdow  a  petition  for  a  writ  of  prohibi- 
tion against  the  county  judge  of  Taylor  coun- 
ty, In  which  he  alleged  that  he  had  been  duly 
elected  ataeriff  of  that  county,  and  that  he 
bad  executed  and  filed  hie  bond  aa  auch  sher- 
iff, as  by  statute  proTided,  but  that  the  coun- 
ty Judge  was  endeavoring  to  hare  an  elec- 
tion held  In  the  county  for  aherlff,  and  had 
Issued  an  order  to  that  ^ect,  dedaring  there- 
in that  a  vacancy  exists  la  the  office  because 
of  petitioner's  failure  to  give  bond  and  quali- 
fy as  sheriff  of  the  county.  He  prayed  that 
the  writ  of  prohibition  issue,  directed  to  the 
county  Judge,  directing  him  to  alntaln  from 
IHXKeedlDg  further  to  cause  said  election. 
The  petition  contained  other  allegations  to 
the  effect  that  the  county  Judge  has  no  juris- 
diction and  power  over  the  election,  bond, 
and  qualification,  of  peUtioner.  as  county 
Judge  or  otbo'wiBe;  but,  in  the-  view  we  take 
of  the  case,  it  is  unnecessary  to  consider  these 
allegations.  Whether  the  county  Judge  orig- 
inally had  authority  to  pass  such  an  ordw,  or 
not,  and,  if  so.  whether  It.  was  rightly  passed, 
or  not,  it  is  certain  that  after  the  order  was 
In  fact  passed  he  had  no  further  jurl8dicti<m 
or  contnd  over  the  matter.  TEfe  election  hav- 

-  log  been  ordered,  the  matt»  had  passed  out 
of  his  hands,  and  a  writ  of  pnAlbltion  would 
therefore  have  no  office  to  perform.  The  writ 
of  prohibition  lies  to  "arrest"  or  prevent  the 
performance  of  an  official  act  unauthorized 
by  law.  bat  does  not  lie  to  relieve  a^inst  the 
consequence  of  such  an  act  Code.  {  3209a; 
19  Am.  &  Eng.  Bnc.  Law.  ''Prohibition,"  p. 
•JOS,  The  court  below  did  not  err,  therefore. 
In  refusing  to  grant  the  writ  iffayed  for. 
Judgment  affirmed. 

m  Oft.  186} 

HARRIS  V.  EARLY  OOUNTT. 
(Supreme  Court  of  Oeorgta.   April  20. 1895.) 
8DBra3(A  vs  CkihihUi  CiSB— Vauditt— Witubbs 

FSIB. 

Unless,  at  the  time  a  snbpcBna  for  a  non- 
resident witness  for  the  state  in  a  criminal  case 
is  issued,  it  is  signed  both  b7  the  <Aerk  of  the  su- 
perior court  and  the  solicitor  general  of  the  cir- 
cuit, it  is  void;  and,  tboo^  such  witness  may 
attend  thereon,  be  is  not  entitled  to  compensa- 
tion, under  the  provisions  of  section  SS15  of  the 

-  Code. 

(Syllabus  by  the  Court) 

Eirror  from  superior  court,  Early  county;  B. 
B.  Bower,  Judge. 

Action  by  Geaega  Harris  against  E^ariy 
county  to  establlsb  a  claim.  Judgment  for 
defendant,  and  i^ntiff  brhigs  errw.  Brought 
fwward  from  the  last  term.  Oode,  4271a- 
^la  Affirmed. 

G.  D.  Oliver,  A.  Q.  Powell,  and  E.  H.  Pow- 
ell, for  plaintiff  In  error.  B.  H.  Shield,  tor 
defendant  In  error. 

ATKINSON.  J.  Whatever  considerations 
of  public  pcdicy  may  have  influenced  the 
general  assembly  in  requiring  subpoenas  for 


nonresldratt  witnesses  in  criminal  cases,  who 
are  deshred  to  testify  on  behalf  of  tbe  state, 
to  be  signed  by  the  solicitor  geucral  of  the  cir- 
cuit before  they  w&re  Issued  by  the  clei^  it 
nevertheless  was  so  enacted,  and  according- 
ly section  3845  of  the  Code  provides  that  "no 
subpoena  for  a  nfflireeldent  witness  tor  the 
state  shall  be  issued,  unless  the  same  shall 
be  signed  by  the  clerk  of  the  court  and  the 
solicitor  general  of  the  circuit."  The  evi- 
dent purpose  of  the  genwal  assembly  was 
to  leave  the  selection  of  witnesses  to  be 
sworn  on  behalf  of  the  state,  and  to  be  paid 
out  of  the  county  treasury,  to  the  selection  of 
ttiat  officer  who,  by  law,  was  charged  with 
representing  the  interests  of  the  state  in 
crindnal  prosecutions.  In  the  case  tmder  con- 
sideration the  plaintiff  in  error  resided  with- 
out the  limits  of  the  county  In  which  the 
criminal  prosecution  was  pending,  the  clerk 
of  the  superior  court  issued  an  ordinary  sub- 
poena, addressed  to  him,  and  upon  that  he  at- 
tended the  court  This  subpoena,  toeing  is- 
sued without  having  first  been  countersigned 
by  the  solicitor  general,  was  issued  in  direct 
contravention  of  the  provision  of  the  Code 
now  under  consideration.  Any  process  which 
Issues  against  the  prohibition  of  a  statute  is 
void,  and  the  person  to  whom  it  la  directed 
is  under  no  obligation  to  obey  Its  mandate. 
This  witness  might  iiave  disregarded  entirely 
this  void  process,  but  Inasmuch  as  he  saw 
proper  to  attend  the  court  thereundw,  he 
must  tie  treated  in  law  as  a  mere  volunteer, 
and  not  as  attending  In  obedience  to  the 
mandate  of  a  lawful  process.  By  the  vwy 
terms  of  the  act  he  was  not  entitled  to  either 
his  per  diem  or  mileage  allowance,  and  the 
judgment  of  the  court  disallowing  his  claim 
was  correct  and  is  accordingly  affirmed. 

(K  Oa.  sou 
CALLAWAY  T.  PHILLIPS  et  aL 
(Supreme  Court  of  Oeorgin.    May  13,  1895.) 

DlSTRBBS  FOB  RBXT— SorpIOtEIIOT  Of  WahbAST. 

Where  an  affidavit  to  obtain  a  dlstre— 
warrant  sufficiently  states  the  facts  upon  whidi 
such  a  warrant  may  lawfully  issue,  it  Is  not 
necessary  for  the  warrant  itself  to  "set  out  the 
reasMU  wliy  rent  was  due  as  set  forth  in  the 
affidavit"  The  failure  of  the  warrant  so  to  do 
does  not  render  it  invalid,  if,  hi  other  respects, 
it  etmtains  all  that  is  legally  requisite. 
(Syllabus  by  the  Court) 

Eirror  from  superior  court.  Lee  conntar;  0. 
L.  Bartlett,  Judge. 

Distress  by  J.  B.  Callaway  against  Pblllips 
&  Grew.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Brought  forward  from 
the  last  term.  Code.  H  4271ar-4271c.  Be- 
versed. 

Wooten  &  Wooten  and  Long  &  Son.  for 
pialntfff  In  error.  Fort  &  Watson,  for  de- 
fendants In  error. 

LUMPKIN.  J.  SecUon  4082  of  the  Code 
declares,  in  substance,  that  any  person  hav- 
ing rent  due  him  may,  on  his  own  oatb  in 
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writtiig,  or  that  of  bis  ag&d  or  attorney,  ob- 
tain a'dlstreM  warrant  tor  the  mm  clamed; 
and  aeoUon  2286  prorldea  tbat  a  landlord 
may  distrain  tor  rent  before  It  is  doe,  It  tbe 
tenant  la  se^ktng  to  remove  bte  goods  fnttn 
tbe  premises.  If,  therefore,  when  a  tenant 
IB  thus  seeking  to  remove  his  goods,  tbe 
landlord  denlrea  to  obtain  a  distress  warrant, 
he  can  do  so  by  making  before  the  proper 
officer  an  affidavit  sufficiently  stating  the 
facts  as  required  the  two  sectlwis  of  the 
Code  above  dted.  Upon  this  belz«  done,  it 
becomeB  the  duty  of  tbe  officer  to  Issue  the 
warrant  for  the  amount  dalmed.  There  Is 
no  provision  of  law,  of  wbich  we  have  any 
knowledge,  making  It  neceasary  for  the  war- 
rant Itself  to  *'nt  out  tbe  reasons  why  rent 
was  due,  as  set  forth  In  the  affidavit"  The 
affidavit  upon  which  tiie  distress  mutant  In 
the  present  ease  vras  Issued  showed  upon  Its 
face  tbat  the  rent  claimed  was  not  yet  due, 
and  sought  to  comi^  with  section  2285  by 
alleging  that  the  tenant  was  "disposing  of 
and  making  way  with  his  property."  The 
wamnt  was  levied,  and  a  claim  filed.  At 
the  trial  the  claimants  objected  to  the  affida- 
vit on  the  ground  that  It  did  not  follow  tbe 
statute,  because  It  failed  to  allege  that  the 
tenant  was  "seeking  to  remove  his  goods 
from  tbe  prmlses."  This  defect,  over  the 
claimants'  ohJectlcHi,  was  cured  by  an 
amendm^t,  to  the  allowance  of  which  no 
exception  was  taken.  The  dalmants  then 
moved  to  dismiss  the  warrant  on  the  ground 
that  It  did- not  follow  the  affidavit;  and.  up- 
on an  Intimation  from  tbe  court  tbat  U  the 
warrant  was  amended  tbe  levy  would  fall, 
the  plaintiff  announced  be  Would  stand  upon 
thewarrantasltwas.  Theconrttb^  dismiss- 
ed the  warrant  because  of  Its  failure  to  "set 
out  tbe  reasons  why  rent  was  due.  as  set 
forth  in  the  affidavit."  There  was  no  other 
objection  to  the  warrant,  and  the  court  erred 
In  dismissing  It,  tbe  objection  taken  being 
without  merit:   Judgment  revwsed. 


(95  Ga.  701) 

MODEL  MILL  GO.  et  al.  v.  McEVBR  et  al. 

(Supreme  Court  of  Georgia.    March  25,  1895.) 

l!»BTROCTiON»— Limiting  Jl-ht  is  Cossideratios 
OF  Evidence. 

1.  Tbe  issue  being  whether  a  bill  of  sale 
from  a  mercantile  firm  to  a  creditor  was  ex- 
ecuted and  delivered  upon  a  bona  fide  contract 
of  absolute  sale,  or  uiwn  a  secret  agreement 
that  this  creditor,  out  of  tbe  proceeds  of  tbe 
property  conveyed,  was  to  pay  a  debt  due  an- 
other creditor  of  the  firm,  and  there  being  both 
parol  and  docnmentary  evid»ice  bearing  directly 
opon  thia  Issue,  there  was  no  error  in  refusing  to 
inarge  a  written  request  which  limited  tbe  jnry, 
in  determining  the  question  involved,  to  a  con- 
sideration of  the  bill  of  sale  and  the  parol  evi- 
dence explanatory  of  the  same. 

2.  There  was  evidence  suBBcient  to  warrant 
the  verdict 

(Syllabus  by  the  Court) 

Error  from  superior  cour^  Hall  counly; 
0.  J.  Wellboni,  Judge. 

v.22&E.nal6— 45 


Action  Xjj  ttte  Mod«l  Min  Company  and  oth- 
en  against  J.  M.  McEv&c  and  others. 
Judgment  for  defendants,  and  plalnUfEa  bring 
uTor.  Brqus^  forward  from  the  last  term. 
Code,  Si  4^na-4271c.  Affirmed. 

G.  E.  Looper  and  Dean  &  Hobba,  for  plaln- 
UffiB  In  error.  Prior  &  TbompsMi,  W.  3.  Pick- 
r^  W.  L.  T^ord,  and  J.  B.  Estes.  for  de- 
fendants In  KTor. 

SIMMONS,  C.  J.  1.  Hie  only  grounds  of 
the  motion  for  a  new  trial  were  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, and  tbat  the  court  erred  in  refusing 
to  give  in  charge  to  the  Jury  the  following 
written  request:  "If  it  sppeani  from  the  In- 
strument of  writing  executed  by  a  debtor  In- 
solvent at  tbe  time  of  the  transaction,  and 
from  the  parol  evidence  explanatory  thereof, 
tbat  personal  property  consisting  of  a  stock 
of  goods,  notes,  accounts,  fixtures,  mule,  and 
wagon  was  delivered  to  a  creditor,  not  on  a 
contract  of  absolute  sale  to  him.  but  with 
tbe  understanding  that  he  was  to  pay  over 
to  another  creditor  a  p^rt  of  the  property,  or 
a  part  of  its  proceeds,  and  retain  the  balance 
on  a  debt  due  him,  the  transaction  was  an 
assignment  for  the  benefit  of  creditors;  and. 
it  not  being  made  with  the  Inventory  and 
schedule  required  by  statute,  the  same  was 
void."  This  request  la  substantially  in  the 
.  language  of  this  court  In  the  case  of  Johnson 
T.  Adams,  92  Ga.  551,  17  S.  E.  898,  and  Is 
correct  In  the  abstract;  but,  under  the  facts 
of  this  case,  the  court  could  properly  decline 
to  give  It  in  charge,  Inasmuch  as  It  limited 
the  Jury,  in  passing  upon  the  question  of 
whether  the  "instrument  in  writing"  referred 
to  was  delivered  on  a  bona  fide  contract  of 
absolute  sale  or  not,  to  a  consideration  of  the 
instrument  itself,  and  the  parol  evidence  ex- 
planatory thereof,  when  there  was  other  evi- 
dence, both  parol  and  documentary,  bearing 
upon  that  Issue. 

2.  There  was  sufficient  evidence  to  warrant 
the  Jury  In  finding  as  they  did,  and,  the  trial 
Judge  having  approved  tbe  verdict,  this  court 
will  not  set  It  aside.  'Judgment  affirmed. 


(86  Oa.  70S) 

JACKSON  V.  KANER  et  al.,  Boad  GommU- 

sioners. 

(Supreme  Court  of  Georgia.    March  25,  1895.) 

Decisiox  or  Road  Commissiosers'  Coubt — Re- 
view—REMBniKs. 

1.  Whethw  a  person  who,  ]n  a  road  com- 
missioners' court,  has  been  duly  adjudged  to  be 
a  road  defaulter,  and  who  has  Bubsequently 
beeu  arrested,  under  the  provisions  of  section 
627  of  the  Code,  and  brought  before  that  court, 
"to  abide  the  judgment  of  the  same,"  can  be 
then  heard  on  the  question  as  to  what  his  pnn- 
isUmeut  shall  be,  or  upon  any  other  question,  he 
is  not  entitled  to  have  the  judgment  already  ren- 
dered, and  declaring  him  to  be  a  road  defaulter, 
reviewed  in  that  conrt. 

2.  If  such  a  Judgment  is  vtdd  for  want  Of 
jurisdiction  in  toe  court,  the  person  against 
whom  it  operates  maj,  by  affidavit  of  illegality, 
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wr«flt  an  execution  baBed  thereon,  w,  In  case 
<^  arrest,  may  raiae  the  queetion  of  the  TaUditjr 
•i  the  Jodsment  bj  writ  of  habeaa  oorpns. 
(Syllabna  bj  the  Court) 

Error  from  superior  court,  Oobb  oonnty; 
G«orge  F.  Gobtf,  Jud^ 

li.  I.  Maner  and  others,  rqad  commlsslonera, 
entored  Judgment  agalnirt  M.  A.  Jackson  oa 
a  road  defaulter.  Certiorari  by  defendant 
was  dismissed  In  tlie  superior  court,  and 
Jai^Bon  brings  error.  Brought  forward  from 
ttae  last  term.  Code,  H  4271ar4271c.  Af- 
firmed. 

Moztey  ft  Morris,  for  plaintiff  In  emr.  W. 
B.  Power,  for  defendants  In  eiror. 

ATKINSON.  J.  It  appears  from  the  record 
In  this  case  that  the  plaintiff  In  error  was 
convicted  before  a  court  held  by  certain 
road  commissioners  as  a  road  defaulter.  It 
appears  that  he  was  duly  summoned  to  work 
upon  the  public  road,  and  notice  given  of  the 
time  and  place  when  the  commlasiouers 
would  sit  to  bear  the  excuses  of  defaulting 
road  hands;  that  this  plaintiff  In  error  failed 
to  appear,  and  a  Judgment  was  rendered 
against  him  In  that  court,  declaring  him  to 
be  a  road  defaulter,  and  upon  this  Jndgrment 
a  warrant  was  issued  for  his  arrest,  require 
lug  the  officer  executing  the  same  to  cause 
the  defendant  to  be  brought  before  the  com- 
missioners to  abide  the  Judgment  in  the  case. 
When  be  was  brought  before  the  commis- 
sioners, he  Insisted  that  he  ought  not  to  be 
punished,  upon  the  ground  that  he  was  a 
resident  of  another  county  at  the  time  he 
was  required  to  work  the  road,  and  was  not 
liable  to  do  road  duty  in  that  county.  The  com- 
missioners declined  to  hear  or  accept  the  evi- 
dence of  these  facts,  and  directed  his  Im- 
prisonment, under  the  warrant  of  the  ar- 
rest which  had  been  previously  Issued,  for 
the  term  of  30  days.  To  this  Judgment  he 
sued  out  the  writ  of  certiorari,  and  upon  the 
hearing  in  the  superior  court  the  circuit  Judge 
overruled  his  petltiw  for  certiorari,  and  di- 
rected that  the  Judgment  of  the  commission- 
ers* court  proceed.  We  think  this  Judgment 
was  right  The  Judgment  of  the  commission- 
ers, finding  this  defendant  to  be  a  road  de- 
fftnlter,  was  conclusive  uponbimlnthatconrt, 
as  to  that  point.  The  court  itself  tiad  no 
power  to  review  or  set  aside  Its  own  Judg- 
ment In  80  far  as  it  could  legally  adjudge 
any  matter  of  fact  preceding  the  Judgment, 
the  person  against  whom  such  Judgment  was 
rendered  was  concluded  In  tha^  court  If,  for 
any  cause,  the  Judgment  was  erroneous,  It 
might  have  been  excepted  to  and  set  aside 
by  the  writ  of  certiorarL  When  brought  be- 
fore the  commissioners  upon  their  warrant 
against  the  defendant,  directing  his  appre- 
hension, to  abide  the  Judgment  rendered, 
whether  be  could  then  make  any  question 
npon  the  excessiveness  of  the  flue  Imposed, 
we  do  not  now  adjudge.  If,  In  the  rendition 
of  Ita  Judgment  In  the  first  Instance,  the 
court  had  no  Jurisdiction  of  the  person  of  the 


defendant  because  of  bis  being  a  nonresi- 
dent he  can  make  that  question  in  a  forum 
which  has  the  power  to  adjndlcae  npon  It 
If  an  execution  be  Issued  against  his  jvop- 
erty  for  the  collection  of  a  fine  Imposed,  he 
may  file  an  affidavit  of  Illegality,  and  canse 
the  same  to  be  returned  into  the  commis- 
slonmv*  court  for  trial,  under  section  8606  of 
the  Code;  and  npon  this  affidavit  if  it  ap- 
pear that  the  Judgment  upon  wblcb  the  exe- 
cution is  based  is  roid^  for  any  cause,  or 
that  the  execution  Is  proceeding  Ul^ally 
against  his  property,  the  commissioners  may 
vacate  the  Judgment,  or  quash  the  execution, 
as  the  questions  made  In  the  case  might  re- 
quire. If,  on  ttie  other  hand,  as  In  this  case, 
the  commissioners  sliall  adjudge  a  person  to 
be  a  road  defaulter,  and  cause  him  to  be 
apprehended  under  the  warrant  of  arrest  pro- 
vided for  by  section  627  of  the  Code,  he  may 
make  the  question  as  to  the  validity  of  the 
Judgment  rendered  against  him  writ  of 
habeas  corpus  sued  out 

This  matter  of  the  trial  ot  road  deCanlteis, 
and  their  punishment  Is  a  Judicial  contriv- 
ance of  the  simplest  postdble  chazacter.  Tt» 
law  Is  simple,  plain,  and  easy  of  understand- 
ing,—necessarily  so,  because  it  must  be  ad- 
ministered by  those  who  are  little  versed  In 
Its  Intricacies,— <uid  Its  due  enforcement  is 
necessary  to  the  keeping  of  the  pntdlc  roads 
In  good  repair.  We  guard  by  this  decision 
the  rights  of  those  persons  of  whom  rood 
duty  is  required,  who  are  not  liable  therefor, 
against  any  oppression  which  'may  result 
from  the  caprice  or  ill-judged  conclnstons  of 
those  charged  with  the  administration  ol  the 
law,  but  we  desire  to  surround  this  idmple 
procedure  with  as  llttie  of  the  mystery  of 
the  law  as  possible.  Judgment  affirmed. 


(96  oa.  m) 

NIDW  BNGLAND  MORTGAOB  SEGDBIIT 
GO.  V.  GORDON  et  aL 

(Supreme  Court  of  Oeorgia.  April  29,  IBSS.) 

COSSTHUCTIOS  OF  WlLI<— DSVISS  OF  LxITD  SM 

Comioit— PowBB  TO  Ihcuhbbr. 

Where,  by  bla  will,  a  testator  devised  to 
his  daughters,  <aie  of  whom  had  children  tiien  In 
life,  certain  descritied  property,  and  in  the  will 
also  declared  that  "the  property  willed  to  mj 
daughters  is  to  be  kept  for  theirs  and  their  chil- 
dren's own  use  and  benefit  free  from  tlie  debts 
and  control  of  any  hnsband  or  person  wttatever," 
the  legal  effect  of  these  provlsioas  was  to  vest 
In  the  daughter  who  then  had  children,  and  her 
children,  an  estate  in  eommoo,  at  least  as  to  the 
use,  and  the  puition  of  the  estate  assigned  to 
such  daughter  could  neither  be  sold  nor  Incum- 
bered by  her  to  an  extent  greater  than  her  nndi- 
vided  interest 
(Syllabus  by  the  Court) 

Errw  fnxn  superior  cotart  Harris  comity; 
W.  B.  Butt  Judge. 

Claims  by  B.  W.  Gordon  and  othera  to  inup- 
erty  levied  on  under  a  Judgment  by  the  New 
England  Mortgage  Security  Company  against 
Harriet  E.  Gordon.  Judgment  for  piiiimmit«. 
and  the  mortgage  company  brings  error. 
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Brought  forward  from  tbe  last  term.  Code, 
H  4271ar-1271c  AflBimed. 

W.  B.  Simmons  and  J.  H.  Worrin,  for  plain- 
tiff In  error.  J.  H.  Ifobl^  and  B.  H.  Wal- 
ton for  defffiidanta  In  «ror. 

ATKINSON,  3.  An  executlcm  In  fiiTOr  of 
the  New  England  Mortgage  Security  C!om- 
pany  against  Mrs.  Harriet  B.  GkKdon,  based 
Ml  a  Jndgmrat  of  October  10.  18^  waa  lev- 
led  1^>on  tbe  property  InvolTed  In  this  contro- 
vexBj.  A  claim  to  the  ppo^wtj  levied  upon 
was  Interposed  by  and  on  bdialf  of  the  dbll- 
dren  of  Mrs.  £birrlet  E.  Gordon,  11  In  nmnber. 
They  claimed  as  deTisees  nndw  and  by  virtue 
of  tbe  wlU  of  their  grandfather  Robert  Wd- 
don,  who  was  the  father  of  Harriet  B.  Gor- 
don,—she  being  the  defendant  In  execution, 
and  the  mother  of  the  claimants.  The  Jury 
found  the  property  subject  as  to  a  one- twelfth 
undivided  Int^est  only.  The  plaintiff  moved 
for  a  new  trial,  which  was  overruled  and  de- 
nied by  the  court  below.  The  particular  de- 
vise nptm  which  these  claimants  base  th^ 
right  to  this  estate  is  contained  In  Items  8 
and  6  of  the  will  of  their  grandfather  Rob- 
ert Weldon.  Item  3  of  the  will  reads  as  fol- 
lows: "I  will  and  bequeath  to  my  daughter 
Harriet  E.  Gordon,  wife  of  Geo.  W.  Gordon, 
lot  53,  east  half  of  lot  54,  and  west  half  of 
lot  70."  Tbe  sixth  Item  Is  as  follows:  "I 
will  and  bequeath  to  my  three  children  [nam- 
ing them;  Harriet  Elizabeth,  the  mother  of 
these  claimants,  being  one  of  them]  all  the 
balance  of  my  property,  both  real  and  per- 
^nal,  to  be  equally  divided  between  them, 
share  and  share  alike.  The  property  willed 
to  my  daught^  Is  to  be  k^t  for  theirs  and 
their  children's  own  use  and  benefit,  free 
from  the  debts  and  control  of  any  p^'son  or 
husband  whatever."  The  executor  named  In 
tbe  will,  as  a  part  of  the  residue  of  the  estate 
devised  by  tbe  sixth  Item  of  the  will,  above 
quoted,  exposed  for  sale  tbe  [»v>perty  In  ques- 
tion; and  the  defendant  In  execution  be- 
came the  purchaser  thereof,  accepting  it  as 
a  part  of  the  property  devised  to  her  by  the 
sixth  Item  of  the  will.  UpcHi  tbe  trial  of  the 
claim  case  the  court  chained  the  Jury  "ttiat, 
under  the  will  of  Robert  Weldon,  Mrs.  Gor- 
don and  her  children  were  tenants  In  common 
in  all  the  property  left  them;  and,  if  you  be- 
lieve from  tbe  evidence  that  the  property 
given  Mrs.  Gordon  and  her  children  paid  for 
this  land  levied  upon  when  the  same  was  sold 
at  executor's  sale,  then  I  charge  you  that  all 
the  land  levied  upon  would  not  be  subject,— 
only  a  part  would  be.  And  In  this  case  it 
is  conceded  that  Mrs.  Gordon  has  eleven  chil- 
dren. Then  only  one-twelfth  interest  woiuld 
be  subject.*'  The  court  further  charged  the 
jury  "that  imder  the  will  of  Ilobert  Weldon 
tbe  property  given  to  Han-let  B.  Gordon  was 
also  given  to  her  children,  and,  under  tbe 
law,  this  makes  Mrs.  Gordon  and  her  chil- 
dren tenants  In  common  In  all  the  property 
conveiyed  to  Harriet  B,  Gordon  and  her  chil- 


dren." Exception  Is  taken  to  this  chaige, 
and  the  plaintiff  Insists  that  the  legal  effect 
of  the  devise  to  the  mothw  of  these  datmants 
was  to  vest  In  her  an  absolute  fee,  and  that 
for  this  reason  it  was  subject  to  the  i>ayment 
of  the  execution  levied.  It  will  be  observed 
from  the  language  of  this  will,  as  employed 
by  the  testator,  that  there  was  no  absolute 
devise- of  any  portion  of  bis  property  to  his 
daughter  Harriet  B.  Gordon  alone;  for, 
coupled  with  the  devise  was  the  qualification 
that  it  should  be  kept  for  the  Joint  use  of  his 
daughter  and  her  children,  free  from  the 
debts  and  control  of  any  husband  or  persMi 
whatever.  If  there  be  any  doubt  In  the  con- 
struction of  this  devise,  that  doubt  arises  up- 
on the  question  whether  or  not  the  testator 
Intended  to  create  a  trust  estate,  vesting  la 
the  daughter  the  fee,  to  h&r  own  use  and  the 
use  of  her  children,  or  whether  the  effect  of 
It  was  to  constitute  them,  by  the  iema  of 
the  will  itself,  tenants  In  common.  At  all 
events  by  the  plain  language  of  the  devla^ 
the  testator  had  no  intention  of  conveying  to 
the  daughter  an  absolute,  onincumb^vd  fee. 
If  s<^  he  could  not  have  adopted  language  less 
adapted  to  the  «presalon  of  that  Idea  than 
that  which  he  In  fact  employed.  Neither  the 
contest  of  the  will,  the  testamentary  scheme 
manifested  by  the  devln  now  under  oon^d- 
eratlon,  nor  the  words  of  the  Instrument  It- 
self, would  seem  to  indicate  any  such  purpose 
upon  ttie  part  of  the  testator,  and  we  know 
of  no  artlfldal  rule  of  constructltHi  which 
would  constrain  us  to  such  a  conclusion.  We 
think  that  the  decisions  of  this  court  In  the 
case  of  Lee  v.  Tucker,  reported  In  56  Ga.  0, 
and  the  case  of  Loyless  BladEshear,  43  Ga. 
327,  adjudicate  favorably  to  the  contention  of 
the  claimants  the  construction  which  should 
be  placed  nptm  this  will.  We  think  the 
charge  of  the  court  was  correct.  The  mother 
of  these  claimants  took  no  Interest  under  ihe 
will  of  Robert  Wddon  separate  from  their 
own.  She  could  neither  sell  nor  Incumber  It 
as  her  own  estate;  and  the  verdict  of  the 
Jury  subjecting  h^  Interest  only  Is  all  that 
tbe  plaintiff  In  error  was  entitled  to  havb 
Let  the  Judgment  of  the  court  below  be  af- 
firmed. 


(96  Oa.  mi 

CHEStRT  V.  STRONG. 
(Supreme  Court  of  Georgia.  April  29,  1895.) 

EVIDBNGB  or  PARTHBBSHtP— LABOKBK'S  LiBX. 

Under  tbe  facts  set  forth  in  the  plaintiff's 
affidavit  to  forecloae  his  alleged  Hen  as  a  labor- 
er, the  relatiOD  lietween  himself  and  the  de- 
fendant was  not  a  partnership;  and  It  was 
therefore  error  to  aastain  the  defendant's  spe- 
cial demurrer,  ttie  ground  of  whldi  was  that  un- 
der these  facts  the,  parties  were  partners.  The 
question  whether  or  not  the  plaintiffs  affidavit 
was  for  BOy  other  reason  defective  was  not  pre- 
sented for  adjudication  try  this  court. 
(Syllabus  by  the  Court) 

Error  from  superior  conr^  Barly  county; 
J,  M.  Qiisca.  Judges 
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.  Action  tty  X>.  Td.  Cherry  against  D.  D. 
Strong.  Action  dlsmiBoed,  and  plaintiff 
brings  error.  Brought  forward  from  the 
last  term.   Code  H  4271a-1271c  Berersed. 

G.  D.  OUtw  and  W.  D.  Klddoo,  for  plain- 
tiff In  errw.   W.  A.  Jordan,  for  defendant 

In  OTOr. 

LUMPKIN,  J.  An  affidavit  was  made  by 
Cherry  for  the  purpose  of  foreclosing  an  al- 
leged special  Uen  In  bis  favor,  as  a  laborer, 
against  Strong,  "agent  for  Mrs.  A.  A. 
Strong."  An  Issue  was  formed,  and  at  the 
trial  the  defendant  mored  to  dismiss  the 
plalntUTa  case  npon  the  ground  that  the  facts 
set  forth  In  his  afEldavlt  showed  that  he  was 
a  partner  of  the  defendant,  and  not  a  mere 
laborw.  This  motion  was  sustained,  and 
the  plaintiff  excepted.  The  mateiial  par- 
tlons  of  the  affidavit  were,  in  substance,  as 
follows:  On  the  2Sth  of  October,  1892,  Chei^ 
ry,  the  deponent,  contracted  with  Strong,  as 
the  agent  of  Mrs.^  Strong,  to  cultivate  her 
lands  for  the  year  '1893.  The  same  were  to 
be  planted  in  com,  cotton,  etc.  Strone.  as 
agent,  was  to  furnish  140  acres  of  land,  4 
head  of  horses  or  mules,  a  wagon,  farming 
utensils  sufficient  to  cultivate  the  land,  500 
bushels  of  com,  1,200  bundles  of  fodder,  and 
"supplies  for  the  laborers  who  he  was  to 
hire  for  three  of  the  plows  run  on  said  farm." 
Cherry  "was  to  take  charge  of  the  four 
plows,  and  run  them  together;  and  he  was 
to  manage  the  whole  farm,  and  keep  all  the 
fences  In.  repair,  »  •  •  and  do  all  that 
was  required  to  be  done  by  a  farm  mana- 
ger,—for  which  services  he  was  to  have  one- 
fourth  of  what  was  made  on  said  nirm." 
The  affidavit  then  proceeded  to  state  that 
Cherry  faithfully  performed  and  completed 
bis  contract  of  labw;  set  forth  the  amounts 
of  the  crops  made,  the  portion  and  value 
thereof  to  which  Cherry  was  entitled,  the 
amount  be  had  received,  and  the  balance 
still  due  him  "for  said  labor  performed  by 
affiant  as  aforesaid."  Demand  and  refusal 
to  pay,  etc..  were  also  alleged. 

The  only  question  made  before,  and  pass- 
ed upon  by,  the  trial  court,  was  whether  or 
not,  under  tbe  facts  alleged.  Cherry  was  a 
parliter  of  Mrs.  Strong.  No  question  was 
raised  as  to  the.  Insufficiency  or  defectiveness 
of  the  plaintiff's  affidavit  in  other  respects; 
and  therefore,  in  deciding  the  case,  we  have 
confined  ouraelves  strictly  to  tbe  issue  of 
partnership  or  no  partnership.  If  tbe  plain- 
tilTs  affidavit  does  not,  with  sufficient  clear- 
ness and  distinctness,  allege  that  he  actuai- 
ly  performed  manual  labor,  and  was  there- 
fore enUtied*  as  a  laborer,  to  a  lien  upon 
the  defoidant's  property,  the  defect,  upon 
being  pointed  out,  would  have  been  curable 
by  amendment.  We  therefore  deem  It  fair 
to  decide  only  the  one  question  above  indi- 
cated, and  leave  op«i  such  other  questions 
as  may  hereafter  arise  in  tbe  further  prog- 
ress of  the  case.  We  are  quite  clear  that 


under  the  facts  presented  the  contract  al- 
leged In  the  plaintiff's  affidavit  did  not  con- 
stitute a  partnMship  between  the  parties. 
There  are  numerous  decisions  of  this  court 
in  support  of  this  conclusion.  In  HoUoway 
V.  Brlnkley,  42  6a.  226,  this  court  held  that 
where  there  was  a  contract  between  a  freed- 
man  and  a  landowner  to  make  a  crop  for  one 
year,  by  the  terms  of  which  the  latter  was 
to  furnish  the  land  and  stock,  and  the  freed- 
man  to  work  the  sam^  and  receive  for  bis 
labor  one-half  of  the  crop,  no  partnership 
between  the  parties  resulted.  This  case  was 
cited  approvingly  in  Smith  v.  Summerlin, 
48  Ga.  4^.  where  a  very  similar  contract 
was  under  consideration,  and  the  same  doc- 
trine was  announced.  The  case  of  Gurr  r. 
Martin,  73  Ga.  528.  is  also  v^  much  In 
point.  By  the  terms  of  the  contract  between 
these  parties,  Martin  was  to  furnish  Gnrr 
a  farm,  stock  to  cultivate  the  same.  Imple- 
ments, cotton  seed,  and  guano,  and  also  to 
advance  certain  supplies  for  Gurr*8  support 
Gurr  was  to  famish  the  necessary  labor  to 
cultivate  the  farm,  "and  feed  for  said  labor"; 
to  make,  gatiier,  and  house  tbe  crops,  repair 
fences,  "and  perform  such  other  service  as  is 
usually  done  on  a  farm,"~for  all  of  which 
he  was  to  receive  one-half  of  the  crops  made, 
gathered,  and  housed  by  bim,  and  also  one- 
half  of  certain  hogs.  Under  these  facts,  it 
was  held  that  tbe  contract  did  not  consti- 
tute a  partnership  between  the  parties.  And 
see,  also,  Almand  v.  Scott,  80  Oa.  95,  4  S. 
E.  892.  In  view  at  the  cases  above  dted, 
and  othCT  which  might  be  cited  to  tbe  same 
effect,  there  is  no  difficulty  tai  holding  that 
In  the  present  case  no  partnership  existed. 
The  contract  simply  cmtemplated  that  Cher- 
ry was  to  be  paid  tor  his  services  one-fourth 
of  what  was  made  upon  the  farm.  Tlie  fact 
that  his  ccHupensation  would  vary  accord- 
ing to  the  size  and  value  of  the  crops  pro- 
duced would  make  no  difference,  tor  it  might 
well  be  stipulated  that  the  measure  of  his 
wages  sbould  depend  upon  the  diligence  and 
success  with  which  he  performed  bis  work. 
If  be  really  performed  manual  labor  In  the 
production  of  tiie  crt^  he  was  as  much  a 
laborer  as  though  his  wages  had  been  payable 
In  money.  He  had  no  Joint  Interest  in  tbe 
property  used  In  the  business,  nor  a  Joint 
Interest  In  its  profits  and  losses,  but  the  price 
of  his  services  was  simply  to  be  measured 
by  the  results  of  his  labor.  The  court  ored 
in  dismissing  the  plaintiff's  case  on  the 
ground  stated.   Judgment  reversed. 


HUDELti  V.  TUNKHOnSEB  et  aL 
^nifreme  Court  of  Georgia.  April  1,  1805J 

PROCBBDiyOS  BBLDW  ON  BSV&XD. 

This  court  haTing,  at  the  Mard  term, 
1882  (ItJ  S.  E.  70,  89  Ga.  582),  decided  that  tbe 
pleas  of  the  defeadantB  in  this  case,  taken  u  a 
whole,  set  forth  a  good  defense  to  the  plaintiff's 
action;  and  it  now  appenriDg  that  at  the  last 
trial  in  tbe  court  b^w  tbe  evidence  fnUy  sas- 
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talned  the  pleat,  and  required  a  findlns  for  tiie 
defendants,— tbe  verdict,  apon  the  substantial 
merits  of  the  case,  was  right,  and,  irrespectiTe 
of  the  errors  alleged  to  have  been  committed 
lita  trial  indge,  •boiUd  be  allowed  to  stand. 
(gjrilabiiB  br  fiis  Gonrt) 

Error  from  superior  conr^  Flogrd  otranty; 
.W.  M.  Henry,  Judge. 

Action  1^  Dora  R.  Hldell  against  Samuel 
FunkfaouBer  and  others.  Judgment  for  de- 
fendants, and  platntiir  brings  error.  Brought 
forward  f rmn  tlie  laat  term.  Code,  {{  4271a- 
4271c.  AfDrmed. 

O.  N.  Featheratoo,  foe  xdainttfl  In  enat.  3. 
Branbem  and  0.  Bow^  for  Avoidants  in 
error. 

LUMPKIN,  J.  It  would  be  nnpr^table  to 
state  and  dlacuss  tbe  complicated  facts  set 
forth  In  tbe  record,  or  tbe  questi<ms  prefl«ited 
by  the  motion  for  a  new  triaL  When  this 
case  was  before  tbls  court  at  tbe  March  term, 
3892  (pee  89  Ga.  B32.  16  S.  B.  79).  it  recelTed 
a  rery  thorongta  and  careful  examination  and 
consideration,  alttiongfa,  for  want  of  time,  no 
opiiUon  was  writtoi.  This  court  at  that  term 
reached  the  conclndon  that  the  pleas  of  the 
defoidants,  takm  as  a  wlude^  set  f<n:th  a  good 
defense  to  the  plaintiff's  actiML  It  now  ap* 
pears  that  at  tbe  ^t  trial  In  the  court  below 
the  erldMice  folly  sustal^d  the  STerments  of 
the  Ideas,  and  wu  so  strons  as  to  demand  a 
verdict  for  tbe  defendants.  This  being  so, 
and  tbe  verdict  In  tb^  farrar  t»ng  nndfrabt> 
edly  right  nprai  the  snbsfastial  merits  ct  the 
case^  It  most  be  altowed  to  stand.  The  rlght- 
fol  determlnatltni  of  the  case  d^wndlng  opon 
Its  own  peculiar  facts,  and  It  not  being  proba- 
ble that  another  In  many  napeetx  slmtlar  win 
arise  ag^,  it  wUl  be  of  no  great  valoe  as  a 
precedent;  and.ftn- this  reasrai,  also,  we  deem 
It  mmecessary  to  dlscnai  the  qnestlona  involT- 
cd  in  the  Tarloos  assignments  of  emv,  Jadg- 
ment  affirmed. 

ATKINSON,  J.,  not  presldbig. 


06  Qa.  177) 

CITT  OF  COLUMBUS  t.  OOLDTRIDB. 
(Boprone  Court  of  Qeorgfa.  April  20,  189ff.) 
DnysCTivB  Strbsts  —  Nboligescb  or  City  — 

NOTICI  TO  POLIOB. 

1.  Upon  the  trial  of  an  action  axainst  a 
mnnicipal  corporation  for  perao^ai  injuries,  it 
was  error  to  instruct  the  jury  that  a  raven  state 
of  facts  would  be  safficient  to  establish  negli- 
gence on  the  part  of  the  defendant;  these  facts 
not  being  sucn  as  would  to  law,  per  sese,  con- 
stitute negllfreDce. 

2.  It  not  hiiring  been  shown  that  the  dnty 
*f  looking  after  and  reporting  the  condition  of 
tbe  streets  and  sidewaDca  of  the  dty  devolved  np- 
an  its  poUceman,  it  was  wror  to  charge  that 
notice  to  "the  police"  of  the  defectlTs  condition 
of  a  parttcnlar  street  or  sidewalk  would  be  no- 
tice to  the  municipal  corporation, 

3.  Even  If  the  plaintiff  was  entirdy  without 
fottlt,  he  would  not  be  entitied  to  recover  unless 
his  injuries  were  caused  by,  or  attributable  to, 
negligence  on  the  part  of  the  defendant. 

<S7llabnB  by  the  Court) 


Emr  from  soperSnr  ooor^  Moseogee  onm- 
ty;  W.  B.  Bntt,  Judge. 

Action  hy  Oeocge  Ogletree  against  t2ia 
of  Columbus.   Judgment  for  plaintiff,  and 
defendant  brings  wror.   Brought  ftwward 
from  the  last  term.   Code^  U  4271ft-4271c 
Reversed. 

J.  H.  Worrill,  for  plaintiff  in  error,  a.  T. 
Tlgner  and  Blandford  &  Qrlmes,  tor  def«id- 
ant  In  etxor. 

LUMPKIN,  J.  This  was  an  adjon  against 
the  city  of  Columbos  for  damages  alleged 
to  have  been  sustained  by  the  plaintiff  fnxn 
falling  into  a  hole  in  tlie  sidewalk  upon  a  pub- 
lic thoroughfare  of  the  city,  the  declaration 
charging  that  this  bole  had  been  carelessly 
and  negligently  left  open  by  the  dty.  There 
was  a  verdict  for  the  plaintiff,  and  tbe  de- 
fendant excepted  to  the  OTCcrnling  of  Its  mo- 
tion for  a  new  trial. 

1.  The  court,  among  otber  things,  charged 
as  follows:  "If  a  man  passes  along  the 
street,  and  purposely,  neglig«itlyt  and  care- 
lessly deviates  from  the  regular  traveled  way. 
and  falls  into  an  acavation,  and  Is  Injured, 
then  the  clly  would  not  be  liable.  Bat,  on 
the  othw  hand,  If  yon  brieve  ftom  tbe  eT^ 
dence  that  the  plaintiff  wsb  passing  al«ig, 
and  that  he  inadvertently  or  unintentionally 
deviated  slightly  from  tbe  regular  trnvded 
way,  and  fell  into  this  open  «ye  of  tbe  sewer, 
or  hcie  in  the  sidewalk,  or  near  thereto,  then 
it  would  have  been  n^Ugence  on  the  part  of 
tbe  city,  provided  it  was  In  such  close  prox- 
imity to  the  sidewalk  that  the  plahitlff  did 
not  know  ot  Its  dangerous  condition."  It  can 
hardly  be  doubted  that  this  charge  was  er- 
roneous. If  anything  is  settled  In  the  law  of 
this  states  it  Is  that,  as  a  geno-al  mlct,  what 
will  orwUlnotconstituto  negUgenceisa  ques- 
tion peculiar^  for  determination  by  tbe  Jury. 
Whwe,  by  express  law,  a  given  act  or  omis- 

is  ftnrbtdden.  or  declared  to  be  negli- 
gent, tbe  Judge  may  Inform  tbe  jury  that 
such  act  or  omission  ccmstttutes  negligence; 
but  In  aU  otber  cases  it  Is  Impn^Kr  for  him 
to  Instruct  the  Jury  that  a  particular  state  of 
facts  would  or  would  not  be  snflBdent  to  es- 
taUlsh  negligence  on  the  part  of  tither  yex- 
ty  to  tbe  case  on  trial.  There  la  no  occaslm 
to  cite  authority  tar  what  Is  here  Hild,  for 
the  role  steted  Is  well  known,  and  g«iemUy 
accepted.  We  have  no  doubt  at  all  that  our 
aide  and  learned  brother  ot  tbe  tdrcidt  bench 
is  perfecUy  familiar  with  the  law  on  this 
subject,  and  he  doubtless  Ml  Into  error 
through  mere  InadvertHice. 

2.  Tbe  court  aisv  charged:  "As  to  knowl- 
edge upon  the  part  of  the  defendant,  goitifr 
men,  notice  to  the  police,  or  other  dty  oflh 
dais,  or  any  cme  of  them,  would  be  notice 
to  the  whcde.  In  other  wwds,  If  you  believe 
fmu  the  evidence  In  this  case  that  tbe  police- 
men, who  were  the  ag«its  of  the  dty,  or  In 
the  onploy  of  the  dty,  had  notice  of  the 
dangerous  ccndltliHi  of  this  street  or  iddew^k. 
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and  thej  failed  to  take  steps  to  repair  the 
damage,  or  to  repair  the  sidewalk  so  aa  to 
make  It  reasooably  safe,  tben  the  city  would 
be  liable  for  Injuries  resulting  therefrom." 
It  does  not  appear  that  this  charge  was  based 
upon  anything  contained  in  the  charter  or  or- 
dinances of  the  city  of  Columbus  making 
it  the  duty  of  its  policemen  to  look  after  aud 
report  the  condition  of  its  streets  and  side- 
walks;  but  it  would  seem  that  the  Judge  was 
undertaking  to  state  what  he  regarded  as  the 
general  rule  upon  this  subject,  without  ref- 
erence to  charter  provisions  or  municipal  reg- 
ulations. Thus  regarded,  we  do  not  think 
the  doctrine  of  the  charge  sound;  certainly 
not  to  the  extent  of  being  alike  applicable  to 
an  Incorpwated  cities.  In  the  abs^ice  of 
any  ordinance  or  statutory  provision  specially 
defining  the  powers  and  duties  of  policemen, 
they  are,  presumptively,  as  at  common  law, 
mere  peace  officers,  lliroop.  Pub.  Off.  i  56G. 
Ordinarily,  therefwe,  it  would  not  be  pre- 
sumed that  a  p<dlceman  was  specially  char- 
ged with  any  duty  respecting  the  streets  or 
sidewalks  of  a  city;  and  if,  as  matter  of  fact, 
any  such  duty  did  devolve  upon  the  [rallce 
offices  of  a  particular  city,  this  fact  should 
be  made  affirmatively  aud  unequivocally  to 
appear.  In  Mecbem,  Pub,  Off.  f  814,  the 
rule  in  the  case  of  an  agent  acting  for  a  pri- 
vate principal  is  stated  to  be  that  the  law  Im- 
putes to  the  principal  all  notice  relating  to 
the  subject-matter  of  the  agency  which  the 
agent  acquires  while  acting  as  such,  and 
wltbln  the  scope  of  bis  authority,  etc.  In 
section  845  the  same  rule  Is  Applied  to  private 
corp(»atiouB,  and  it  Is  further  stated  that 
"the  notice  or  knowledge  must  have  c<Hne 
to  an  agent  whose  powers  and  authority  ex- 
tend over  the  particular  subject-matter  to 
which  the  notice  or  knowledge  applies."  And 
In  section  846,  while  the  author  remarks  that 
it  is  not  yet  fully  settled  by  the  authcnltlea 
to  what  extent  the  rules  applicable  to  private 
agencies  will  obtain  hi  respect  to  public  offi- 
cers, he  does  distinctly  ass^  that  "notice  or 
knowledge  in  reference  to  a  matter  over 
which  [a  public  officer]  baa  no  anthortty,  and 
in  respect  to  which  be  has  no  duty  to  per- 
form, cannot  be  deemed  notice  to  the  public." 
Under  these  rules.  It  would  seem  that,  unless 
It  be  afflrmatlT^y  shown  that  a  police  officer 
has  snne  duty  to  perform  In  reference  to 
tbe  streets  or  sidewalks,  notice  to  him  of 
their  condition  would  not  necessarily  be  no- 
tice to  tbe  municipal  authorities.  In  Cook 
V.  City  of  Anamosa,  66  Iowa,  427,  23  N.  W. 
!)07,  it  was  distinctly  ruled  that  notice  of  a 
defect  in  a  sidewalk,  communicated  to  a  city 
marshal,  Is  not  such  notice  to  the  city  as  will 
render  It  liable  for  an  Injury  resulting  there- 
from. In  our  investigation,  we  found  some 
extreme  cases  In  which  it  was  held  that  no- 
tice to  a  member  or  members  of  the  city 
council  In  regard  to  a  defect  In  a  public 
street  would  not  be  notice  to  the  city  Itself; 
but  we  do  not  cite  them,  for  the  reason  that 
they  carry  the  doctrine  further  than  we  ore, 


as  at  present  advised,  willing  to  ga  In  sec- 
tion 187  of  Jones  on  Negligence  of  HunMpal 
Corporations,  which  treats  of  notice  of  a  de- 
fect in  a  city  street,  there  is  an  expression 
to  tbe  effect  that  "It  has  accordingly  been 
htAA  that  notice  to  the  members  of  the  police 
force  of  a  <Aty  la  notice  to  the  city."  and  a 
number  of  cases  are  cited  In  a  note  to  this 
section.  Aji  examination  of  them,  however, 
will  show  that  la  every  Instance  the  poUee 
force  was  specially  charged  with  some  duty 
respecting  the  streets  or  sidewalks  of  the 
city,  and  this  assertion  by  Mr.  Jones  In  his 
text  must  be  considered  and  understood  with 
reference  to  the  authorities  cited  by  blm  to 
sustain  it.  See  Behberg  v.  Mayor,  etc.,  91 
N.  Y.  187;  GoodfeUow  v.  City  of  New  York. 
100  N.  Y.  15,  2  N.  B.  462;  Twogood  v.  City  of 
New  York.  102  N.  Y.  216,  6  N.  B.  275;  Car- 
rlngton  v.  City  at  St  Louis,  89  Mo.  208.  1  S. 
W.  240;  City  of  Denver  v.  Dean,  10  Colo.  375, 
16  Pac.  30.  In  Donaldson  v.  City  of  Bos- 
ton. 82  Mass.  508,  It  appears  that  the  trial 
judge  instmcted  tbe  Jury  that  notice  to  the 
mayor,  aldermen,  niperlntendent  of  streets, 
or  pcdicemen.  would  be  notice  to  the  dty, 
but  declined  to  Instruct  them  that  knowledge 
of  the  defect  In  question  on  the  part  of  some 
of  the  principal  dtlz^ts  and  taxpayws  would 
likewise  be  such  notice.  Tbi^  reviewing  oonrt 
did  not  deal  spedflcally  with  the  qnestloD  ot 
whether  the  charge  as  given  was  a  ccwrect 
proposition  of  law,  but  contoited  Itself  with 
saying  that  It  was  as  favorable  to  the  plain- 
tiff as  she  had  any  right  to  demand  or  expect 
The  ordinances  of  the  city  of  Columbus  were 
not  Introduced  in  evidence,  and  we  have  not 
deemed  It  essential  to  scrutinize  the  charter 
of  that  city.  If  they  throw  any  light  upcn 
the  question  of  n^ligence  Involved  In  tbe 
present  case,  they  may  be  resorted  to  for 
what  they  are  worth  at  the  next  trlaL 

8.  AnothOT  cheige  complained  ot  was  In  the 
following  language:  "Altboogh  one  may 
know  of  the  dangerous  places  cm  the  street, 
yet,  if  passing  along  inadvertently,  and  with- 
out any  fault  upon  his  part,  fails  Into  It.  and 
he  sustains  Injuries  to  his  person  tb^eby,  be 
would  be  entitled  to  compensation  In  dam- 
ages, and  the  city  would  be  liable  for  what- 
ever amount  of  damages  he  iias  proven  to 
have  sustained  by  reason  of  this  Injury."  We 
think  this  charge  too  broad  In  its  statonent 
of  what  would  render  the  city  liable,  because 
it  eliminates  from  the  Investigation  to  be  had 
by  the  Juiy  any  and  all  inquiry  as  to  wheth- 
er the  city  was  guilty  of  any  negligence.  No 
matter  how  free  from  negligence  tbe  plain- 
tiff might  have  been,  he  certainly  would  not 
be  entitled  to  recover  unless  his  Injuries  were 
caused  by  or  attributable  to  negligence  oo 
tbe  part  of  the  defendant  Under  the  chai^ 
quoted.  If  the  plaintiff,  while  himself  ex- 
ercising proper  care.  Inadvertently  fell  into 
a  bole  in  the  aldewaik.  and  was  injured,  the 
city  was  made  liable,  without  more.  Where- 
as, before  the  city  could  he  rendered  liable. 
It  must  have  been  guilty  of  some  m^llgeiice. 
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elthOT  In  c&uBlng:  the  hole  Id  question  to  exist, 
or  In  pennitting  It  to  remain  unr^alred  tor 
an  unreaBonable  length  of  time  after  the 
mnnicipal  anthoritles  had.  or.  In  the  exercise 
of  ordinary  and  reasonable  diligence,  ought 
to  have  bad,  knowledge  of  Its  ^stence. 
There  being  no  presomptlon  of  negligence 
against  the  dty.  It  was  Incumbent  upon  the 
plaintiff  to  prove  negligence  on  its  part;  and, 
ns  the  charge  wMh  which  we  are  now  dealing 
entirely  rdlered  the  plainttfl  from  the  neces- 
sity of  so  d(dng,  it  was  necessarily  erroneous 
and  harmful  to  the  tSty. 

Some  otber  questions  were  presented  in  the 
motion  for  a  new  trial,  bnt  we  have  dealt 
with  those  which  ought  to  cuitrol  the  case 
at  the  next  hearing.   Judgment  reTersed. 


(96  oa.  tm 

HAWKINS  et  al.  t.  AMBRICTJS  NATION- 
AL BUILDING  &  LOAN  ASS'N. 
(Supreme  Court  of  ae<^a.  May  18, 1896.) 

BCILDIKO    AKD   hOAS    ASSOOUTIONS  —  USCRT  — 
FORBCLOSDBB  or  BOHD — ITOTICB — PLBADING. 

1.  Thescheme  of  a  building  and  loan  aaaocia- 
tion,  pore  and  sinQile,  is  not  nnlawfol,  as  being 
n  de^oe  for  the  eraslon  of  the  laws  against 
osnry,  so  long  as,  proceeding  npon  the  principle 
of  mutnality  among  its  members  it  adheres  to 
the  conduct  of  its  bnaineaa  in  accordance  with 
the  primary  plan  of  its  organization,  and  en- 
gages  in  no  basiaeSB  inconsistent  therewith:  and 
this  is  true  eren  thourii  the  aggregate  of  fines 
and  forfeitures  imposed  upon,  and  Dremiums  and 
interest  exacted  of,  a  memb^,  who  is  himself 
a  borrower  of  its  funds,  exceeds  the  rate  of  in- 
terest fixed  hv  law. 

2.  Even  if  section  3068a  of  the  Code  is  ap- 
plicable to  a  salt  brought  a  bnilding  and  loan 
association  npon  a  bond  secured  by  a  deed  to 
land,  where  the  declaration  in  such  case  itself 
conveys  to  the  defendant  all  the  informatioot 
which  that  section  requires  shall  be  given  in  the 
notice  therein  provided  for,  the  puipose  of  the 
law  18  accomplished,  and  further  nonce  may  be 
dispensed  with. 

3.  The  special  pleas  of  the  defendants,  oth- 
er than  that  of  partial  payment,  being  vague, 
indefinite,  uncertain,  and  presenting  no  Issnes 
for  determination  by  a  jury,  there  was  no  error 
in  striking  the  same;  nor  was  there,  under  the 
evidence  disclosed  by  the  record,  any  «Tor  In 
directing  a  verdict  for  the  plaintiff. 

(Syllabus  by  the  Conrt.) 

Error  from  aoperlor  court,  Sumter  county; 
W.  H.  Pish.  Judge. 

Action  by  the  Amerlcus  National  Building 
&  Loan  Association  against  C.  C.  Hawkins 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Brought  forward 
from  the  last  term.  God^  S|  4271ar4271c. 
Aiflrmed. 

J.  E.  D.  Shipp  and  Fort  &  Watsoa,  for 
plaintiffs  in  error.  W.  P.  Wall  is,  for  de- 
fendant in  error. 

ATKINSON,  J.  Defendants  were  original 
investors  In  the  capital  stock  of  the  Amerl- 
cus Building  &  Loan  Association,  and,  as 
subscribers  to  Its  stock,  bad  Issued  to  them 
a  stock  certificate  for  30  shares  of  the  cap- 
ital stock  of  the  association.  Thereafter 
they  became  borrowers  of  the  association, 


and  from  It  obtained  a  loan  of  ¥3,000.  To 
secure  the  payment  of  this  sum,  they 
pledged  as  collateral  their  etock  In  the  as- 
sociation, and.  In  addition  thereto,  entered. 
Into  a  bond  In  the  sum  of  96,000,  secured  by 
a  deed  to  certain  property,  conditioned  for 
the  repayment  of  the  loan.  As  borrowers, 
they  undertook  by  this  bond  to  pay  to  the 
bolldlng  and  loan  association  the  sum  of  60 
cents  per  share  per  month  dues  upon  their 
stock,  and  the  sum  of  50  cents  per  share 
per  month  as  premiums  upon  their  stock,  to 
be  paid  for  the  prlvil^e  of  becoming  bor- 
rowers of  the  fund  accumulated  from  the 
mutual  contributions  of  the  several  mem- 
bers of  this  association.  In  addition  there- 
to, they  nndertook  to  pay  the  sum  of  6  per 
cent  interest  npon  the  loan,  and  as  well 
such  sums  by  way  of  fines,  amounting  to 
not  more  than  $3  per  month,  as  might  be 
assessed  against  them  In  the  event  they 
made  default  In  the  payment  of  any  sums 
which  they  undertook  to  pay  by  way  of  dues 
and  premiums  as  members  of  the  associa- 
tion. This  building  and  loan  association 
was  strictly  a  mutual  Institution.  It  had 
no  capital  stock  save  such  as  accrued  from 
time  to  time  from  the  mutual  contributions 
of  its  members  by  way  of  dues,  amounting 
to  60  cents  per  share  per  month.  According 
to  its  by-laws,  each  borrower  was  required 
to  carry  one  share  of  stock  for  every  $100 
borrowed.  Such  stock  was  required  to  be 
assigned  to  the  association  as  collateral  se- 
curity for  bis  loan,  and,  when  matured, 
would  of  itself  cancel  the  loan.  In  addi- 
tion to  the  regular  dues  on  shares,  the  bor- 
rower was  required  to  pay  at  the  same  time 
a  Qxed  premium  of  50  cents  per  share  per 
month  for  each  share  borrowed  on,  and  C 
per  cwt  lnta«st  per  annum  on  the  amotmt 
loaned,  payable  monthly..  When  any  bor 
rower  failed  for  three  montbs  to  pay  the 
dues,  interest,  and  premiums  due  by  him, 
the  whole  principal  loan  became  due,  and 
the  association  was  authorized  forthwith  to 
begin  proceedings  for  the  foreclosure  of  any 
Hen  or  collection  of  any  note  given  to  the 
association  on  property  pledged  as  security. 
All  interest  paid  upon  loans,  premiums, 
fines,  and  forfeitures  went  into  and  became 
a  part  of  the  loan  fund,  and  was  not  sub- 
ject to  be  used  for  the  payment  of  expenses 
of  any  kind  by  the  association.  Ten  cents 
on  eacb  share  for  expense  account  was  de- 
ducted from  the  monthly  Installments  pay- 
able by  way  of  dues,  and  the  balance  of  the 
fund  resulting  from  the  payment  of  dues 
likewise  went  into  and  became  a  part  of  the 
loan  fund.  It  will  be  seen  that,  according 
to  this  scheme  of  doing  business,  each  one 
of  the  subscribers  to  the  capital  stock  of  this 
institution  was  a  joint  proprietor  In  the  ulti- 
mate profits  which  might  result  from  the 
mutual  venture.  If  its  business  proceeded 
to  a  final  result  In  accordance  with  the 
scheme  devised  for  Its  conduct,  the  borrow- 
ing subscriber  would  pay  nothing  except 
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Ills  6  per  cent  Interest  upon  tbe  loan,  with 
Bucb  an  additional  sum  hy  way  of  premium 
as  was  charged  against  him  for  tbe  privilege 
of  ualng  in  the  interim  the  money  of  the 
assoclatkm.  Whatever  be  contributed  to- 
ward the  common  stock  would  come  back 
to  him  in  tbe  end.  The  only  efiCect  of  pay- 
ing the  SO  cents  premium  was  to  mature  at 
an  earlier  date  his  own  and  the  stock  of  his 
coproprletors  than  It  would  have  matured 
without  this.  If  each  subscriber  became  a 
borrower.  It  would  be  Impossible  for  him  to 
lose  anything  by  the  operation,  because  the 
premium  Is  not  adjusted  to  tbe  loan,  but  to 
the  amount  of  stock  which  is  assigned  as 
collatenil  security  for  the  loan.  So  far, 
then,  as  this  particular  institution  is  con- 
cerned, as  appears  from  this  record,  it  falls 
within  the  principle  of  the  Parker  Case,  de- 
cided In  46  Ga.  166.  and  the  case  of  Van 
I'elt  V.  Association,  79  Oa.  443,  4  S.  E.  601, 
which  declares  that  the  scheme  Itself  tor 
the  conducting  of  building  and  loan  asso- 
ciations is  not  per  se  usurious,  and.  If  tbe 
transaction  was  designed  to  carry  into  ef- 
fect the  scheme  and  purposes  for  which  the 
association  was  chartered,  it  was  not  nn- 
JawfuL  We  do  not  mean  to  intimate  that 
tbe  principle  of  mutuality  al<Hie  in  the  con- 
duct of  Its  business  would  protect  all  the 
dealings  of  a  building  and  loan  association 
against  Impeachment  for  usury.  The  prin- 
ciple itself  may  be  made  a  cloak  to  conceal 
usury.  We  only  mean  to  bold  that.  If  there 
be  not  beneath  tbe  scheme  for  the  conduct 
of  mutual  building  and  loan  associations  a 
covert  wherein  usury  doth  secretly  lurk, 
tbelr  transactions  may  be  upheld.  Tbe  plea 
of  usury  filed  in  this  case  failed  to  all^e 
bow  or  wherein  usury  was  exacted  of  tbe 
borrowers,  how  or  wherein,  for  the  use  of 
tbe  money  borrowed,  the  defendants  under- 
took, directly  or  indirectly,  to  pay  a  greater 
Interest  than  that  allowed  to  be  exacted  by 
'law;  and  this  latter  is  usury.  There  was  a 
general  allegation  of  usury  In  the  transac- 
tion, but  tbe  plea  did  not  state  it  with  such 
certainty  ,  and  such  circumstantiality  as 
would  have  enabled  the  court  to  refer  that 
question  for  the  consideration  of  a  Jury,  and 
tberefore  the  court  did  not  err  in  striking 
the  plea  of  usury.  Tbe  other  special  pieas 
tiled  in  this  case,  in  aid  of  the  plea  of  usury, 
to  the  effect  that  the  association  did  not 
keep  Its  books  properly,  made  improper  in- 
vestments of  its  funds,  was  engaged  In  busi- 
ness otber  than  a  building  and  loan  asso- 
ciation business,  were  all  too  general  In  tbelr 
nature  to  be  considered  by  the  court.  No 
piea  should  be  retained  unless  it  present  an 
issuable  defense  In  such  manner  as  would 
enable  the  court  and  Jury  intelligently  to 
pass  upon  the  issue  presented  by  It  Test- 
ed by  these  rules,  the  court  did  not  err  In 
strilclng,  upon  oral  demurrer,  any  of  tbe 
several  amendm^ts  to  the  general  Issue 
filed  In  this  case.  There  was  a  piea  of  par- 
tial payment,  which  was  retavoed  by  the 


court;  but,  upon  consid«%tlott  of  the  ad- 
mitted evidence  In  the  case,  the  court  direct- 
ed a  verdict  In  favor  of  the  plaintiil;  the 
payments  claimed  having  already  been  al- 
lowed as  credits  In  the  account  made  by  the 
plalntiil  to  the  defendants. 

l£xc^tion  was  further  taken  to  the  Judg^ 
ment  of  the  court  in  directing  a  verdict  up- 
on the  ground  that  there  was  no  sufficient 
evidence  of  notice  to  the  defendants  by  the 
plaintiff,  as  required  by  section  3908a  of  the 
Uode,  which  section  provides  that:  "No 
Judgment  of  foreclosure  shall  be  given  In 
favor  of  any  building  and  loan  association, 
upon  any  mortgage  executed  to  them,  unless 
they  shall  have  served  np<«i  the  mortgager, 
at  least  thirty  days  before  the  court  at 
which  such  Judgment  shall  be  takon,  a 
complete  statement  of  the  amount  for  which 
they  claim  Judgm^t,  fully  setting  out  the 
amount  claimed  for  principal,  interest  and 
Hues,  or  penalties;  and  also  setting  out  the 
credit  allowed  for  stock  transferred  to  them 
as  collateral,  and  any  oth&t  credit  to  which 
the  mortgager  may  be  entitled."  By  Its 
express  temu,  this  section  is  conflned  to 
Judgments  of  foreclosure  upon  a  mortgage 
executed  to  a  building  and  loan  association, 
and  therefore,  literally  Interpreted,  no  ^ror 
was  committed  by  the  court.  We  are  not 
Inclined,  however,  in  passing  upon  tuls  ques- 
tion, to  confine  the  operation  of  this  section 
to  tbat  class  of  cases  to  which  it  Is  made 
literally  applicable;  but  we  think  the  point 
was  not  w^I  taken  in  this  case,  inasmuch 
as.  at  the  time  of  the  Institution  of  the  suit 
flled  by  the  plaintiff,  a  full  and  complete 
statement  of  the  accounts  between  the  plain- 
tiff and  these  defendant  borrowers  was  in- 
corporated in  the  declaration.  We  think 
this  Is  a  substantial  compliance  with  the  re- 
quirements of  the  provision  of  tbe  Code  now 
under  consideration.  In  addition  thereto^ 
we  think  the  evidence  established,  with  rea- 
sonable precision  at  least,  the  actual  fact 
of  the  service  of  the  notice,  lndep«ident  of 
the  declaration.  Let  the  Jodgmoit  cC  the 
court  below  be  affirmed. 


(86  Oa.  6M) 

BRWIN  et  al.  v.  SMITH. 
(Snpreme  Court  of  Georgia.    Marrfi  25.  1895.) 

COSHTRUCTION  OF  WiLl— ISTKST  OF  TSST&TOB. 

Where  tbe  terms  of  a  will  are  plain  and 
anambi^ous,  they  cannot  be  varied  or  explain- 
ed by  parol  evidence  sfaowiag  an  intention  oa 
tbe  part  of  tbe  testator  at  variance  with  that 
expressed  In  tbe  will  itself, 

(Syilabns  by  the  Court) 

Error  from  superior  court  Union  county: 
M.  L.  Smith,  pro  hac  Judge. 

Action  by  C,  M.  Smith  against  H.  A.  Et^ 
win  and  others  to  construe  a  will.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Brought  forward  from  the  last  term. 
Code,  H  4271a-1271c.  Affirmed. 
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W.  m  Oandler  anA  M.  Ck  Bord,  for  plain- 
tiffs In  error.  J.  B.  Bstea,  for  defenOant  In 
error. 

IiUMFKIN.  X  It  1>  now  too  wdl  setOed 
to  raqnlre  argnmoit  or  the  citation  of  an- 
tbiffl^  tiiat  whrae  tiie  terms  oC  a  vOl  are 
plain  and  nnamblffoons  titer  imist  contrd, 
and  tliat  parol  evldenee  cannot  be  received 
to  sire  tiie  will  a  meaning  diflexent  from 
tliat  wblcb  is  cleazlr  and  tunqntrocalir  ex- 
pressed thmin.  While  it  is  tme  that  the  car- 
dinal rule  for  tile  oonstmetion  of  wUIa  re* 
quires  that  the  Intention  of  the  testator 
should  be  ascertained  and  enforced,  and  that 
in  so  doing  ^and  evidence  maj  be  resorted 
to  when  the  language  of  the  will  is  doubtful 
or  uncertain,  there  Is  no  room  for  construo- 
tlon  when  the  meaning  of  the  words  used 
In  tiie  will  Is  so  plato  and  obrlons  tiiat  It 
cannot  be  misunderstood.  This  Is  true  al- 
though they  may  eqiress  a  meaning  entirely 
at  variance  with  the  real  intention  of  the  tes- 
tator. For  Instance,  a  legacy  to  the  sons  of 
a  testator's  daughter  could  not  be  changed 
Into  a  legacy  to  the  daughters  of  a  testator's 
son,  althou^  he  had  grandchildren  of  both 
classes,  and  a  hundred  witnesses  were  of- 
fered to  prore  he  really  meant  the  legacy 
lor  the  latter,  instead  of  the  former,  as  de- 
clared In  the  will  itself.  The  controvowy  In 
tlM  present  case  arose  upon  a  dispute  among 
the  legatees  of  R.  H.  Brwin.  All  of  them 
except  Mrs.  O.  M.  Smith  contended  that 
nndor  flie  testatcWa  wlU  she  was  bound  to 
pay  <a  account  for  the  indebtedness  of  her 
deceased  husband,  S.  J.  Smith,  to  the  testa- 
tor, amounting  to  more  than  91*200,  before 
she  would  be  entitied  to  receive  any  further 
legacy  or  share  from  the  estate.  She,  on 
the  other  hand,  omtended  she  was  not  bound 
to  settle  any  such  indebtedness,  and  was 
entitled  to  h^  full  share  under  the  will  with- 
out ■  any  dimlnntUm  on  this  account  The 
ftdlowing  la  the  only  portion  <rf  the  will 
material  to  be  conddered  in  determining  the 
issue  thus  n^de:  "Item  4.  I  give  and  be- 
queatb  to  my  beloved  cblldrot,  to  wit, 
Oatherlne  M.  Smith,  Huston  A.  fibrwin,  James 
G.  Erwln.  William  W.  Brwin.  Mary  Ann  B. 
Smith,  John  S.  Brwin  (excepting  my  beloved 
daughter,  Sarah  E.  Major,  who  Is  inovlded 
for  tn  item  5th  of  this  will,  that  being  all  I 
Intend  for  her  to  have  out  of  my  estate),  all 
of  my  property,  both  real  and  pnsonal,  share 
and  share  alike,  each  and  all,  in  a  final  set- 
tlement with  my-  executes,  Joseph  Beld 
and  Carlton  J.  Wellborn,  accounting  for  all 
advancements  that  they  have  received  from 
me  In  my  lifetime,  either  by.  notes  or  accounts, 
with  the  express  understanding  that  the 
statute  of  limitations  is  not  to  afFect  in  any 
way  any  claim  1  have  and  hold  against  any 
of  my  heirs  at  law.  Intending  that  they  all 
texceiit  my  daughter  Sarah  E.  Hejoi-)  shall 
share  equally  In  my  estate."  It  will  be  ob- 
served that  the  testator  requteed  hfa  children 
named  In  this  item  to  account  for  all  ad- 


vaucements  tiitfy  had  received  ftnm  him;  but 
there  is  not  a  aingle  word  requliing  any  of 
them  to  account  for  any  adrancdnmit  or  loan 
he  had  made  to  any  othw  poson.  The 
name  of  the  deceased  son-in-law,  S.  J.  Smith, 
is  not  used  In  this  connection,  qoc  Is  there 
any  language  which  conld  possibly  be  con* 
stmed  as  bdng  Intended  to  designate  him. 
It  was  insisted,  however,  and  much  evidence 
was  introduced  tending  to  show,  that  the  tes- 
tator really  Intended  that  bis  daughter  Mrs. 
Smith  should  account  for  certain  mon^  he 
bad  loaned  her  bndnnd,  uid  tor  which  ttua 
latter  had  given  notes  that  bad  becmne  barred 
1^  the  statute  of  Umltatl^ms  at  the  time  the 
will  was  executed.  There  is  very  strong  rea- 
son to  bttUere  that  tiUs  Is  the  real  truth  of 
the  case;  but  the  evidence  just  mentioned 
ou^t  never  to  bare  been  received  at  alL 
Notwithstanding  the  fact  that  it  was  admit- 
ted, the  Jury  property  found  In  fliTor  <tf  Mrs. 
Smith.  Indeed,  this  was  the  only  outcome  of 
the  case  legally  possible.  It  Is  therefore  'un- 
necessary to  deal  with  the  qtedflc  points 
made  in  the  motion  tat  a  new  trlaL  The< 
verdict  was  right,  beyond  all  quortion,  and 
the  court  did  not  «t  In  rinsing  to  set  It 
aside.  Judgment  affirmed. 


(S6  0H.  711) 

BZZAHD  V.  BSTE8. 
OSnpreme  Court  of  Oeoqia.    April  1,  1895.) 
Res  Jodicatjl. 
Where  thL  trial  of  an  aetlOD  involving 
the  qnestion  whether  or  not  certain  security 
deeds  from  the  defendant  to  the  plaintiff  were 
void  because  of  usury  in  the  debts  they  had  be«i 
given  to  secure  resulted  In  a  judnneut  which 
necessarily  adjudicated  In  the  t^amtiff's  favcn' 
that  these  deeds  weie  free  from  usury,  and 
were  valid  and  binding  upon  the  defendant,  the 
latter'a  wife,  upon  wnose  application  a  home- 
stead in  the  land  covered  by  the  deeds  had  been 
set  apart  after  they  were  executed,  was  estopped 
from  attacking  the  deeds  on  the  ground  of  the 
alleged  usury. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Forsyth  county; 
George  R.  Brown,  pro  hac  Judge. 

Action  by  Louvlnla  Ezzard  against  V.  R. 
A.  EstesL  Judgment  for  defendant,  and  plain- 
tiff  brings  error.  Brought  forward  from  last 
term.  Code,  H  4271a-4271c  Affirmed. 

G.  L.  Bell  and  H.  H.  Perry,  for  plalntUf  In 
errw.  H.  L.  Patterson,  for  defendant  in 
error. 

LUMPKIN,  J.  O^e  facto  are  somewhat 
complicated,  and  the  motion  for  a  new  trial 
contains  numerous  grounds,  but  the  case 
turns  upon  two  questions  oidy,— ^e  first  be- 
ing whether  or  not  cotain .  security  deeds 
from  Ezzard,  the  defendant  In  execution,  to 
Estes,  the  plahitifl  in  execution,  were  void 
because  of  usury;  and  the  senrnd,  whether 
or  not  the  claimant,  who  was  the  wife  of 
Ezzard,  was  estopped  from  attacking  these 
deeds  on  the  ground  of  the  alleged  usury. 
I  It  appears  JCrom  the  record  that  In  certalifc 
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litigation  between  Bates  and  Ezmrd  the 
question  whether  or  not  these  deeds  were 
Infected  with  usury  was  directly  Involved 
and  passed  npon.  That  litigation  resulted 
In  a  Judgment  which  necessarily  adjudicat- 
ed in  favor  of  Estes  that  the  deeds  were  free 
from  usury,  and  were  valid  and  binding  up- 
on Ezaud.  This  Is  all  that  need  be  said  as 
to  the  first  question.  It  further  appears  that, 
after  the  execution  of  these  deeds,  Mrs.  Ez- 
zard  applied  for  and  had  set  apart  a  home- 
stead In  the  lands  which  they  embraced,  as 
the  property  of  her  husband;  and  In  the 
present  case  she  relied  upon  the  homestead 
title  in  support  of  her  claim,  insisting  that 
the  deeds  were  void  because  of  usury  in  the 
debts  they  "w&re  given  to  secure,  and  that 
for  this  reason  the  title  remained  In  the 
husband,  even  after  the  execution  of  these 
deeds,  and  consequently  the  homestead  was 
good  as  against  his  creditors.  In  view  of 
the  adjudication  above  mentioned,  we  think 
Mrs.'  Ezzard  was  estopped  from  attacking 
the  deeds  on  the  ground  of  the  alleged  usu- 
ry. The  cases  of  Hlghtower  v.  Beall.  66 
Oa.  102,  Stewart  v.  Stisber,  83  Ga.  297,  0 
S.  E.  1041,  and  Barfletd  v.  Jefferson,  84  Ga. 
609. 11  a.  E.  149,  are  very  much  in  point,  and 
sustain  the  roUoK  now  mada  Judgment  af- 
firmed. 


(95  Qa.  706) 

aUBBAKD  HcRAB. 
fSnpreme  Court  of  Geor^a.    March  25.  1885.) 
Verdict  —  Spicific  Sbpabation  of  Pbincifal 

iSD  IXTEUEST. 

1.  As  the  verdict  In  favor  of  the  vlalntlff 
manifestly  iDcIndes  both  principal  and  interest, 
and  does  not  specify  separatel;  the  amount  of 
each,  B  new  trial  will  oe  required  unleaa  the 
plaiatiEF  will  renounce  all  future  interest  upon 
the  judgment. 

2.  DirectiOQ  is  therefore  given  that  if  the 
plaintiff,  durlDg  the  term  at  which  the  remit- 
titur from  this  court  shall  be  entered,  will  make 
and  file  such  a  renunciation,  and  amend  the 
judgment  already  rendered  in  her  favor  accord- 
lugly,  that  judgment  shall  stand  affirmed;  oth- 
erwise, the  judgment  below  is  reversed. 

(SyliabuB  by  the  Court) 

Error  from  sapwlor  court,  Cobb  county; 
George  P.  Gober,  Judg& 

Action  by  Mrs.  W.  A.  McRae  against  D. 
A.  Hubbard.  From  a  judgment  for  plala- 
tlff,  defendant  brings  error.  Brought  for- 
ward from  tlie  last  term.  Code.  H  4271a- 
4271c.    Affirmed  on  conditions. 

C.  D.  Phillips  and  T.  B.  Irwin,  for  plaintiff 
in  error.  Clay  &  Blair,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  This  was  an  action  In  a 
Justice's  court  npon  two  promissory  notes 
for  ?50  each,  dated  January  6,  1891,  due  12 
months  after  date,  bearing  interest  from 
date  at  8  per  cent,  per  annum,  and  each 
containing  a  stipulation  In  the  following 
words:  "If  this  note  Is  not  paid  as  agreed 
when  due,  at  the  end  of  one  jwx  from  this 


date,  and  annually  thereafter.  It  is  hereby 
agreed  for  the  Interest  accrued  to  become* 
principal,  and  to  draw  interest  at  the  agreed 
rate,  and  to  be  counted  In  that  way."  Each 
of  the  notes  was  credited  on  November  3, 
1892,  with  $15,  and  on  November  — ,  1892, 
with  $5.  The  case  went  by  appeal  to  the 
superior  court,  was  tried  January  23,  1894, 
and  the  following  verdict"  was  rendered: 
"We,  the  Jury,  find  for  the  plaintiff  $82.55; 
also,  10  per  cent,  attom^'s  foes."  There 
was  a  motion  for  a  new  trial  by  the  defend- 
ant, one  of  the  grounds  of  which  complained 
that  the  verdict  was  erroneous  "in  falling  to 
state  the  amount  of  principal  due  said  plain- 
tiff, and  the  date  thereof,  so  as  'to  compute 
the  interest  intelligently  and  acciuvtdy." 
In  view  of  section  2054  of  the  Cod^  which 
provides  that  all  judgments  in  this  state 
sball  bear  lawful  Interest  upon  the  princi- 
pal amount  recovered;  and  of  section  3570, 
which  provides  that  no  part  of  a  Jndgm^t 
shall  bear  Interest  except  the  principal  which 
may  be  due  on  the  original  debt,— tbe  ob- 
jection was  well  taicen.  The  language  in 
whlcb  the  objection  is  expressed  Is  not  ygsj 
apt;  but  its  obvious  meaning  is  that  tbe 
verdict  includes  both  principal  and  interest 
in  one  gross  sum,  and  that,  unl^  corrected, 
the  Judgment  entered  thereon  would  bear 
interest  against  the  defendant  upon  both  the 
principal  and  Interest  of  the  balance  of  tbe 
original  debt  after  deducting  the  credits.  In 
point  of  t&ctt  the  judgment  entered  in  this 
case  does  allow  interest  on  the  entire  amount 
recovered.  It  Is  true,  the  jud^ent  recites 
that  the  $82.55  Is  "tbe  principal  sum";  but 
a  calculation  will  show  that  this  recital  Is 
manifestly  incorrect,  and  that  tbe  sum  re- 
covered necessarily  includes  both  principal 
and  interest  Although  the  notes  do  stipu- 
late for  compound  interest,  and  granting 
that  this  is  legal,  as  was  Intimated  In  Had- 
den  V.  Lamed,  87  Ga.  642.  13  S.  E.  806.  It 
win  be  observed  there  was  not,  as  seems  to 
have  been  true  In  that  case,  any  stipulation 
in  the  notes  that  the  Interest  accrued  up  to 
judgment  shoald  bear  Interest,  but  simply 
that  tbe  interest  should  be  compounded  an- 
nually, beginning  on  the  6th  day  of  January, 
1892.  Giving  to  the  plaintiff  the  fullest  ben- 
efit of  the  stipulations  in  the  notes,  there 
could  be  no  right  whatever  to  have  the  In- 
terest accrued  up  to  any  other  day  become 
principal,  and  bear  Interest  as  such.  There 
fore,  on  the  23d  day  of  January  in  any  year 
there  would  inevitably  be  at  least  a  small 
amount  of  Interest  Included  in  the  total 
amount  due  upon  the  notes;  and,  as  the 
verdict  In  this  case  was  rradered  on  the  23tl 
day  of  January  for  the  gross  amount  then 
due  on  the  notes,  a  part  of  the  plaintlfTs 
recovery  was  undoubtedly  Interest  As  al- 
ready stated,  however,  the  only  prejudicial 
result  to  the  defendant  would  be  charging 
him  with  Interest  on  Interest  as  well  as  In- 
terest on  the  principal  of  the  debt  And 
as  this  result  can,  at  tbe  plaintiff's  <qpttoii,  be 
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obviated,  we  have  given  direction  that  If, 
dnrintr  the  term  at  which  the  remittitur 
from  tbla  court  Bhall  be  entered  In  the  court 
below,  Bbe  will  make  and  file  a  renanclatlon 
of  all  future  Interest  upon  the  Judgment, 
and  have  the  Judgment  Itself  am^ded  ac- 
cordingly, theare  shall  be  no  new  trial;  oth- 
erwise, the  Judgment  of  the  court  below 
mast  be  reversed.  A  somewhat  similar  state 
of  affairs  was  presented  In  the  case  of  Buice 
V.  McOrary.  94  6a.  418,  20  S.  E.  632,  and 
the  difficulty  was  removed  by  a  direction 
substantially  the  same,  tn  effect,  as  that  now 
glTm.  Judgment  affirmed,  with  direcUfm. 


(96  0«.  M) 

CANDLBJR  V.  FARMERS'  LOAN  &  TRUST 
CO.  et  al. 

(Snpieme  Court  of  Georgia.   April  1,  1890.) 
Kkb  Judicata. — Suppioibnot  of  Vbrdiot— Jdi>g- 

HBMT— VAOATIIie  VbRDICT— CBLAT. 

1.  Where  suit  Is  Ivonght  for  the  zecovery  of 
a  debt  and  the  declaration  Indndes  a  proceeding 
for  the  foreclosure  of  a  lien  which,  arising  oot 
of  the  same  transaction,  was  alleged  to  oe  a 
secarlty  for  tbfa  payment  of  the  pnncipal  debt 
Bued  for,  the  verdict  of  the  Jury  thereon  ren- 
dered covers  both  phases  of  the  alleged  liability 
of  the  defendant,  and,  being  onexcepted  to,  con- 
cludes the  parties  as  to  all  matters  covered  by 
the  allegations  of  the  declaration,  altboagh  the 
verdict  laUa  to  express  with  such  fullness  and 
accuracy  a  finding  for  the  i^aintiff  as  will  en- 
able the  court  to  decree  fully  as  to  all  the  mat- 
ters of  relief  sought  A  finding  for  the  plain- 
tiff as  to  some  of  his  contentions  and  the  silence 
of  the  verdict  aa  to  others  thereof  is  equivalent 
to  a  finding  adversely  to  those  contentitxis  con- 
cerning which  the  verdict  is  silent. 

2.  Where  suit  ii  brought  for  the  foreclosnre 
of  a  contractor's  lien  for  the  constroction  of  a 
railroad  as  an  entire  line  of  road,  and  as  well 
for  the  recovery  of  a  general  judgment  for  the 
amount  of  the  debt  as  a  security  for  which  the 
alleged  lien  was  created,  and  the  Jury  upon  the 
trial  of  the  cause  find  generally  for  the  plain- 
tiff, bnt  limit  their  finding  as  to  the  fien  to  only 
a  portion  of  the  line  of  railroad,  such  verdict, 
if  acquiesced  in  by  the  plaintiff,  becomes  final, 
and  that  portion  thereof  relating  to  the  lien 
being  illegal,  because  not  sufficiently  comprehen- 
sive to  cover  the  subject  upon  which  a  lien  of 
the  character  sought  to  be  foreclosed  could  be 
lawfully  imposed,  the  court,  in  the  rendition  of 
a  Judgment  thereon,  will  construe  the  verdict 
aa  a  finding  against  the  claim  of  lien,  and  will 
award  Judgment  only,  as  at  common  law,  for  the 
amount  of  the  debt  sued  for. 

8.  After  an  acquiescence  In  such  a  verdict 
until  the  time  has  passed  within  which  a  mo- 
tion for  a  new  trial  may  be  made,  it  is  too  late  to 
move  to  vacate  the  verdict  as  to  the  claim  of 
lien,  and,  upw  a  petiti<Ht  for  reinstatement  re- 
open that  question  for  further  adjudication. 
As  to  that  as  well  as  to  all  other  questions  cov- 
ered by  the  pleadings,  the  parties  are  concluded 
by  the  original  finding  of  the  jury. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Hall  county;  W. 
E.  Simmons,  pro  hac  Judge. 

Fetltlon  by  A.  D.  Candler  against  the  Far- 
mers' Loan  &  Trust  Company  and  oth«-s. 
Dismissed  on  demurrer,  and  plaintiff  brings 
error.  Brought  forward  from  last  term. 
Code,  H  4271a-4271c.  Affirmed. 

The  following  Is  the  official  report: 

'Xbe  petition  ol  A.  D.  Candler  against  the 


Farmers'  Loan  &  Trust  Company  aad  others 
was  dismissed  on  demurrer.  It  alleges  the 
following :  January  29,  1884,  as  railroad 
contractor,  he  filed  a  petition  to  the  superior 
court,  setting  forth  bis  claim  of  lien  against 
the  Gainesville.  Jefferson  &  Dahlonega  Rail- 
road Company,  and  praying  for  Judgment 
for  his  claim,  and  for  the  establishment  of 
his  Hen.  At  the  August  term,  1884,  a  ver- 
dict and  Judgment  were  rendered  In  his 
favor,  and  a  llen  was  allowed  on  a  part  of 
the  property  of  the  railroad  company;  and 
thereupon  the  case  was  stricken  from  the 
docket  by  the  court.  All  the  property  of  the 
railroad  company  was  sold  by  a  receiver  un- 
der order  of  court  and  by  consent  of  parties; 
and,  on  a  contest  over  the  money  arising 
from  the  sale,  the  supreme  court  held  that 
plaintiff's  verdict  and  Judgmrait  In  so  far 
as  they  attempted  to  set  up  and  enforce  a 
lien  upon  a  specified  portion  of  the  property, 
wore  void  so  far  aa  the  special  lien  was 
concerned.  87  Ga.  241,  13  S.  B.  560.  After- 
wards, <Mi  bis  petition  to  amend  said  verdict 
and  Judgment  the  supreme  court  held  that 
they  were  not  amendable.  92  Ga.  249,  18 
S.  E.  MO.  The  money  arising  from  the  sale 
of  the  property  Is  still  in  the  hands  of  the 
receiver,  and  Is,  therefore,  in  the  custody 
of  the  court  undistributed;  and  plaintiff  has 
a  Biteclal  llen  thereon  which  he  Is  entitled  to 
foreclose,  and  he  Is  entitled  to  said  money 
on  his  Hen  In  preference  to  all  other  claims. 
The  effect  of  the  Judgment  declaring  said 
verdict  and  Judgment  void  on  their  face 
was  to  leave  the  proceeding  to  foreclose  his 
sfieclal  llen  stiU  pending  In  court  undis- 
posed of,  notwithstanding  the  same  was 
stricken  from  the  docket  and  no  format  en- 
try reinstating  It  has  ever  been  made.  If 
said  Judgment  of  the  supreme  court  did  not 
In  law  reinstate  the  case,  it  does  entitle  him 
to  have  It  reinstated  on  motion.  If  said 
Judgment  of  the  supreme  court  does  not  en- 
title him  to  have  the  case  reinstated  with- 
out setting  aside  the  vc^d  verdict  and  Judg- 
ment on  a  formal  motion  therefor.  It  does 
entitle  him  to  have  the  same  set  aside  on 
motion.  He  therefore  prays  that  the  case 
be  reinstated  formally  on  the  docket.  If  that 
is  necessary,  and  stand  as  though  the  void 
verdict  and  Judgment  as  to  his  special  lien 
had  never  been  rendered;  that  If  the  court 
hold  that  no  formal  reinstatement  on  the 
docket  is  necessary,  he  be  allowed  to  pro- 
ceed as  though  the  void  verdict  and  Judg- 
ment had  never  been  rendered;  that  If  it 
be  necessary  to  formally  set  aside  the  void 
verdict  and  Judgment  before  the  case  can  be 
reinstated,  said  verdict  and  Judgment  as  to 
Ills  llen  be  set  aside,  and  the  case  reinstated, 
and  stand  as,  though  this  void  verdict  and 
Judgment  had  never  been  rendered;  that 
the  receiver  be  required  to  hold  the  fund 
arising  from  the  sale  till  this  question  of 
plaintiff's  llen  and  right  to  the  fund  Is  final- 
ly settled,  and  a  further  order  of  distribution 
la  granted;  and  that  such  otber  or  turther 
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order  be  granted  as  he  may  in  law  be  en- 
titled to.  After  sustaining  the  demnrrer, 
the  court  decreed  that  tlie  fund  of  the  receiv- 
er's bands  be  awarded  to  the  Farmers'  Loan 
Jk  Trust  Company  on  the  mortgage  held  by 
It  and  foreclosed  In  this  case.  To  lK>th  rul- 
ings Candlw  excited. 

J.  B.  ISstes,  W.  L  PlkB,  Prior  &  Thompson, 
S.  U  Dnnlap.  and  Ii.  B.  BlecUey.  for  plain- 
tiff In  enor,  M.  h.  Smith,  H.  H.  Dean,  and 
H.  H.  Ferry,  for  defendants  In  error. 

ATKINSON,  J.  The  questions  made  In 
this  case,  except  as  hereinafter  stated,  are 
Bufflciently  set  forth  In  the  official  report  of 
the  facts. 

The  motion  to  reinstate  rests  upon  the  hy- 
pothesis that  the  verdict  originally  rendered 
In  the  cause  was  void.  If  the  verdict  had 
been  void  in  its  «itlrety,  the  cause  would 
have  remained  still  pending  and  undetermin- 
ed; but  the  vice  of  the  hypothesis  consists  to 
the  assomptioQ  that  the  entire  verdict  was 
void.  It  will  be  observed  from  an  examina- 
tion of  the  record  In  this  case,  a  synopsis  of 
which  la  contained  In  the  plaintiff's  petition, 
set  forth  In  the  official  report,  that  the  plain- 
tiff's  original  suit  was  instituted  fOT  the  re- 
covery of  a  debt  due  by  the  defendant  rail- 
road company  to  him  for  labor  performed 
as  a  contractor  in  and  about  the  construction 
of  Its  railroad,  and,  in  addition  th^-eto,  for 
the  foreclosure  of  a  lien  npon  the  railroad 
of  the  defendant  Upon  the  trial  of  that 
cause  the  Jury  found  in  favor  of  the  plaintiff 
generally,  but  limited,  by  the  tams  of  its 
verdict,  the  lira  of  the  plaintiff  to  a  portion 
of  the  railroad  of  the  defendant.  Whether 
this  verdict  was  rendered  by  consent,  or 
whether  as  the  result  of  protracted  litigation, 
the  record  does  not  disclose.  In  either  event, 
however.  It  was  the  finding  of  the  Jury  Im- 
paneled in  tbat  case  for  the  trial  of  the 
issues  of  fact  set  forth  In  the  pleadings.  Up- 
on the  one  hand  was  the  allegation  of  the 
plaintiff  of  the  fact  of  todebtedness  and  the 
existence  of  his  lien  upon  the  entire  road  of 
the  defendant,  and,  presumably,  cm  tbe  other 
hand,  was  tbe  contention  of  the  defendant  to 
the  contrary,  although  no  written  defense  to. 
that  effect  appears  from  the  record  to  have 
been  filed.  The  verdict  In  that  cause  -nEe 
not  excepted  to;  but  a  number  of  years  after 
Its  rendltlMi,  upon  the  Judgment  based  there- 
on, the  plaintiff  claimed  a  certain  fund  aris- 
ing from  the  sale  of  the  railroad  property 
upon  which,  by  his  original  declaration,  the 
plaintiff  sought  to  foreclose  his  lien.  The 
Judgment  was  attacked  as  being  v<^d,  in  so 
far  as  the  same  claimed  to  establish  a  spe- 
cial lien  upon  that  particular  prop^y,  upon 
the  ground  that,  if  the  lien  of  a  contractor 
attached  to  a  railroad  at  all,  it  attached  to  the 
entire  property,  and  was  not  imposed  by  stat- 
ute npon  a  fragment  of  it.  The  court  below 
sustained  that  exception  to  the  judgment, 
and  this  court,  in  87  Oa.  241,  13  &  B.  560, 


In  ruling  the  question,  ^ploys  this  language 
with  reference  to  the  particular  verdict  now 
under  consideration:  "Section  1990  of  the 
Code,  providing  for  the  foreclosure  of  liens 
on  real  prt^erty,  declares  that,  if  the  lien 
is  allowed,  tbe  verdict  shall  set  it  forth,  and 
the  Judgment  and  execution  be  awarded  ac- 
cordingly. It  follows  from  what  has  already 
been  said  that  a  verdict  and  Judgment  at- 
tempting  to  set  up  and  enfcave  a  lien  upon  a 
^ecified  portion  of  a  railroad  are  void  apon 
their  face,  so  far  as  the  special  lien  is  con- 
cerned." The  verdict  is  to  the  following  lan- 
guage: "That  the  platotiff  have  a  Uen,  as  a 
contractor  to  build  railroads,  upon  that  part 
of  the  Gainesville  &  Bahlonega  Railroad  from 
Its  termtons  to  the  city  of  Gainesville  to  the 
Chattahoochee  river,  to  Han  county,  toclud- 
Ing  its  right  of  way,  roadbed,  depot  grounds, 
and  alt  oth^  property  belonging  to  said  rail- 
road company,  t<x  the  sum  aforesaid,"  etc.; 
and  this  court  then  adjudged  that  such  a  vex- 
dict  did  not  have  tbe  effect  to  set  up  a  ll«i 
upon  the  wh(^e  road  referred  to,  but  was 
simply  an  Ineffectual  att^pt  to  set  up  a 
lien  upon  a  part  thereof.  Afterwards  the 
cause  went  back,  and  the  plaintiff  made  a 
motion  to  amend  the  verdict  by  extending  the 
lien  thereunder  declared  so  as  to  establish  it 
upon  the  entire  road.  This  court  decided, 
when  the  Judgment  upon  the  allowance  of 
this  amendment  was  brought  here  for  review, 
that,  inasmuch  as  the  verdict  was  void  to  the 
first  tostance  upon  the  subject  of  the  lien, 
it  was  not  amendable.  Tbe  court.  In  passing 
upon  that  question,  in  92  Ga.  253,  18  S.  £. 
540,  used  the  following  language:  "The  Jury 
having  expressly  restricted  tbe  11^  to  a  part 
of  tbe  railroad,  tbe  amendment  made  is  ab- 
solutely repugnant  to  the  verdict  itself.  If 
tbe  verdict  was  not  void,  but  raily  needed 
an  amendment  to  make  It  certato,  the  plead- 
ings could  be  resorted  to  for  that  purpose. 
But  there  is  as  much  certainty  that  the  ver- 
dict limits  the  lien  to  a  pare  of  the  railroad  as 
there  is  that  any  verdict  was  rendered.  The 
amendment  does  not  change  uncertatoty  to 
certainty,  hut  substitutes  one  certainty  for 
another  certainty.  It  Is  as  Impossible  to  doubt 
that  the  verdict  as  found  by  the  jury  did  not 
declare  a  lien  on  tbe  whole  road  as  it  Is  to 
doubt  that  the  amendment  does  declare  such 
a  lien.  The  judgment  originally  entered  up 
conformed  to  the  verdict;  and,  as  the  verdict 
is  not  amendable,  neither  Is  the  judgment 
amendable,  for  the  two  must  correspcmd  as 
to  the  extent  of  the  lien  wiiich  the  one  flnda 
and  the  other  seeks  to  enforce." 

Tbe  proposition  now  Is  to  reopen  tor  ad- 
judication the  entire  questltm  as  to  the  exist- 
ence of  a  lien  to  favor  of  the  plaintiff.  'Hils 
was  a  valid  verdict  for  tJie  amount  of  the 
palntlff's  debt.  It  therefore  cannot  be  said 
that  it  is  a  void  verdict  It  was  ineffectual 
as  asserting  and  eetablishlng  the  lien,  and 
void  pro  tanto.  On  exception  taken  to  time, 
this  partial  iuvali'llty  of  tbe  Judgment  would 
have  Justified  the  court  to  avoiding  It,  aud 
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awardlnsr  a  new  trial,  prorlded  the  flndinga 
of  ilie  Jury  were  not  In  harmony  with  the 
plaintiCfB  testimony  seeking  to  establlBh  his 
Hen.  If  the  Jury  had  found  contrary  to  the 
evidence,  and  established  only  a  partial  lien, 
when,  as  a  matter  of  law,  the  plaintiff  was 
entitled  to  a  lien  upon  the  eotire  road,  the 
court  would  doubtless  have  granted  a  new 
trial.  But,  acquiescing  In  this  verdict,  it  Is 
as  conclusive  against  the  plaintifC  as  to  those 
things  It  does  not  find  as  it  is  in  his  favw  as 
to  those  things  which  it  does  find.  Let  us, 
for  iUnstration,  suppose  that  the  plaintiff  bad 
brought  on  action  upon  an  open  account  against 
the  defendant,  and  there  had  been  a  verdict, 
or  evm  a  confesidon  of  judgment,  for  a  gross 
sum  representing  only  some  of  \he  items  of 
the  account  Such  a  verdict  would  not  be 
void,  but,  on  the  contrary,  afto-  the  time 
bad  elapsed  for  setting  It  aside,  the  conclu- 
sive presumption  would  have  been  that  the 
Jury  found  adversely  to  the  plaintiff  upon 
those  items  not  allowed  in  the  verdict  Sup- 
pose be  had  sued  upon  two  promissory  notes, 
and  recovered  a  verdict  upon  one  only.  The 
plaintiff,  acquiescing  In  the  verdict,  could 
not  thereafter  bring  a  suit  upon  one  of  the 
notes  upon  the  supposition  that,  the  Jury 
having  disregarded  that  note,  he  was  still 
entitled  to  recover.  •  Nor  could  he  afterwards, 
Dpon  motion,  reopen  the  whole  question  and 
ask  the  court  to  extend  the  verdict  so  as  to 
make  It  embrace  a  finding  upon  two  notes. 
Another  familiar  illustration  may  be  found 
In  the  action  of  ejectment  where  mesne 
profits  are  sued  for.  If  the  verdict  should 
be  in  favor  of  the  plaintiff  for  the  premises 
in  dispute,  and  be  silent  as  to  mesne  profits, 
It  would  be  equally  conclusive  as  though  the 
Jury  had  expressly  declared  in  their  finding 
that  they  found  against  the  claim  of  mesne 
profits.  So  we  think  it  may  be  taken  as  one 
of  the  settled  maxinw  of  the  law  that  a  ven- 
diet,  when  once  rendered,  Is  conclusive  of  all 
matters  of  fact  upon  which  the  parties  are 
at  Issue  by  the  pleadings.  This  is  as.  well 
established  as  the  c-ognate  principle  that  a 
Judgment  fairly  rendered  is  conclusive  be- 
tween the  parties  upon  all  contentions  in 
the  pleadings,  either  of  law  or  fact  until  re- 
versed or  set  aside.  If  the  verdict  were  un- 
satisfactory to  the  plaintiff,  and  failed  to 
find  for  him  all  of  the  issues  to  their  fullest 
extent  as  presented  by  the  declaration,  it  was 
his  duty  then  to  have  excepted,  and  moved 
for  a  new  trial.  An  acquiescemce  in  the  ver- 
dict in  this  case,  as  in  any  other,  until  too 
late  to  more  to  set  It  aside,  concludes  the 
parties.  It  can  make  no  diff«-ence  that  long 
after  the  rendition  of  the  verdict  it  Is  ulti- 
mately decided  in  this  court  that  as  to  some 
of  the  matters  and  things  therein  adjudged, 
the  verdict  was  void.  It  cannot  be  totally  dls- 
r^arded  unless  it  be  wholly  void.  If,  as  to 
some  of  the  matters  and  things  adjudged.  It 
be  legal,  and  as  to  others  illegal  to  the  ex- 
,tent  of  rendering  the  findings  thereon  void, 
that  which  is  legal  will  be  enforced  in  favor 


of  the  plaintiff,  and  as  to  those  things  con- 
cerning which  it  is  illegal  It  will  be  adjudged 
as  finding  against  the  contention  ot  the  plain- 
tiff. These  c(msld»ati<Hia  lead  us  to  the  ctm- 
cluslon  that,  however  strong  and  apparent 
the  moral  equities  in  fovor  of  this  plalntlfT 
may  be,  the  courts  cannot  grant  to  him  the 
relief  he  asks  without  manifest  violence  to 
principles  of  law  and  rules  of  pleading  which 
are  absolutely  essential  to  a  w^-wdwed 
judicial  system.  Ijct  the  Jndcmrat  of  the 
court  below  be  affirmed. 


(9S  Ga.  ?9D 

PHOENIX  INS.  00.  OF  HARTFORD, 

CONN..  V.  ASBERRY. 
(Supreme  Court  of  Georgia.    April  2S,  1S86.) 

ISSCBANCB  —  COKTBT1.1I0S    TO    SecUHB    DuT  — 
BbEACH  or  CONDITIOKS. 

A  conveyance  of  real  estate  by  a  debtw 
to  a  creditor,  aoder  section  1969  of  the  Code,  is 
an  alienation  of  the  propertr*  operates  io  paes 
the  title  to  the  premises  conveyed,  and  is  not  a 
mere  incumbrance  thereon.  Hence,  wherea  poli- 
cy of  insuzanct  covering  a  builolng  on  the 
prenuaeB  is  issaed,  containing  a  condition  that 
the  policy  should  be  void  "if  the  property  should 
be  sold,  or  the  title  or  pussession  of  the  propertj-, 
or  any  part  thereof,  transferred  or  changed, 
whether  oy  legal  process,  judidal  decree,  con- 
veyance, or  otherwise";  and  where,  pniding 
sQch  insnrance,  the  hoMei  of  the  policy  thus  con- 
veys the  property  insured, — the  policy  is  thereby 
rendered  void,  and  In  case  of  loss  the  assured 
cannot  maintain  thezeon  an  action  against  the 
Insurer. 
(Syllabus  t>y  the  Court) 

Error  if  rem  superior  court  Terrell  county; 
J.  M.  Griggs,  Judge. 

Action  by  B.  J,  Asberry  against  the  Phoe- 
nix Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error. 
Brought  forward  from  last  term.  Code,  H 
4if71a-4271c.  Reversed. 

Mynatt  &  Willcoxon,  for  plaintiff  in  error. 
J.  A.  Laing  and  J.  H.  Guory,  for  defendant 
lu  error. 

ATKINSON,  J.  The  plaintiff,  being  the 
owner  of  certain  teuem_^tB,  situated  upon 
real  propwty  bdonging  to  him,  procured  the 
defendant  the  insurance  company,  to  tesue 
its  policy  of  insurance  upon  these  tenements. 
Among  the  conditions  upon  which  the  policy 
of  Insurance  iKiued  was  the  one  "that  If  the 
property  should  be  sold,  or  the  title  or  pos- 
session of  the  property,  or  any  part  thereof, 
was  transferred,  or  changed,  -whether  by 
l^al  process,  judicial  decree,  voluntary 
traiwfer,  conveyance,  or  otherwise,  *  *  • 
the  policy  was  to  be  void."  Subsequent  to 
the  issuing  of  the  policy  of  Insurance  con- 
taining this  clause,  the  assured.  In  order  to 
secure  the  payment  of  a  debt  due  by  him 
to  another,  made  an  absolute  conveyance  of 
the  premises,  Including  the  property  insured, 
to  a  third  person,  who  in  turn  conveyed  It 
to  yet  another.  This  latter  person  executed. 
In  favor  of  the  assured,  his  bond  for  titles, 
conditioned  to  convey  to  him  the  premises 
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described,  upon  conditfoa  that  he  should  pay 
to  the  obligor  In  the  bond  a  certain  sum 
of  money  therein  stated.  According  to  the 
testimony  of  the  plaintiff,  both  conveyances 
were  executed  in  carrying  into  effect  an  ar- 
rangement by  which  the  assured  obtained 
from  the  person  who  executed  the  bond  for 
titles  a  loan  with  which  to  i>ay  a  debt  due 
by  the  assured  to  the  person  to  whom  he 
directly  conveyed.  The  insurance  company 
tiad  no  notice  of  these  conveyances,  and  did 
not  consent  to  their  execution.  Subsequent 
thereto,  the  tenements  were  destroyed  by 
fire,  and  an  action  was  brought  upon  the 
policy  of  insurance,  alleging  substantially  a 
liability  upon  the  part  of  the  insurance  com- 
;)any  to  the  assured.  The  defendant  com- 
pany pleaded  that  at  the  time  of  the  loss 
the  assured  was  not  the  owner  of  the  pn^ 
erty  insured,  but  that,  pending  the  inanr- 
ance,  in  violation  of  the  condition  bordabe- 
fore  expressed,  he  liad  conveyed  to  another 
the  premises  insnred,  and  thereby  had  av<rfd- 
ed  his  policy  of  Insurance.  Upon  the  trial 
of  the  cause  the  coart  was  requested  to  in- 
struct the  Jury  that  the  sale  of  the  property 
insured  to  Mercer  (who  was  the  immediate 
grantee  of  the  assured),  without  the  consent 
of  the  d^ndant  the  insuring  company, 
reserving  no  right  in  the  plaintiff,  was  a  vio- 
lation of  the  policy  of  insorance,  and  ren- 
dered tlie  policy  void.  The  court  was  far- 
ther requested  to  charge  the  jury  that  the 
deeds  to  Mercw  and  from  Mwcer  to  the 
bank  (which  bank  was  the  obtigM  in 
the  bonds  for  titles  back  to  the  aa- 
snred),  followed  by  title  bond  from  the 
bank  to  Aiberry  (who'  was  the  assured), 
was  a  total  change  of  the  title,  and, 
If  done  without  the  consent  of  the  defendant, 
rendered  the  policy  void.  Exception  Is  taken 
to  the  charge  of  the  court  to  the  effect  that. 
If  it  was  the  Intention  of  Mercer,  the  bank, 
and  Asberry  to  convey  the  title  to  the  prop- 
erty, that  would  be  an  alienation  of  the 
property,  and  the  defendant  would  not  be 
liable;  bat  If  they  simply  Intended  it  as  a 
lien  on  the  prop^ty  to  secure  the  payment 
of  a  debt,  then  it  would  not  be  an  alienation 
of  the  property,  and  the  defendant  would  be 
liable.  So  the  question  Is  presented  wh^er 
the  conveyance  executed  in  this  case  oper- 
ated as  an  alienation  of  the  title.  We  think 
this  question  is  answered  In  the  affirmative 
by  the  very  terms  of  section  1969  of  the 
Code.  The  first  conveyance  was  an  absolute 
deed  upon  Its  face,  and  such  an  alienation 
of  the  title  as  that  the  vendee  could  have 
recovei-ed  in  ejectment  thereon  as  a^^inst 
the  vendor.  Assuming  that  the  statements  of 
the  plaintiff's  witnesses  are  true,— that  it 
was  designed  as  a  security  for  a  aeot,— 
upon  the  execution  of  the  absolute  deed  it 
left  in  the  grantor  only  the  equity  of  re- 
demption, of  which  he  could  avail  himself 
ooly  by  the  payment  of  the  debt  intended  to 
be  secured.  We  think  both  conveyances 
together,— the  one  from  the  assured  to 


cer,  and  from  Mm»r  to  the  bonk,— with  the 
bond  for  titles  back  from  the  bank  to 
the  assared,  constitute  the  execution  of  Jost 
such  a  conveyance  as  is  contemplated  by 
section  1969  of  the  Code.  It  is  a  convey- 
ance to  secure  a  delrt.  The  puri>ose  in  the 
minds  of  the  parties  to  the  transaction  most 
be,  of  necessity,  to  secure  a  debt,  and  yet 
this  section  of  the  Code  provides  that  such 
a  deed  shall  operate  as  an  absolute  conv^- 
ance,  and  shall  be  so  held  by  the  courts  of 
this  state,  with  a  right  reserved  only  in  the 
vendor  to  liave  the  property  reconveyed  to 
him  upon  the  payment  of  the  debt  or  debts 
secured,  and  that  the  same  shall  not  be  held 
to  be  a  mortgage^  Acc<H^ngly,  it  has  been 
held:  That,  where  land  is  conveyed  under 
this  section  of  the  Code,  the  homestead  right 
of  the  vendor  does  not  attach  In  favor  of  him- 
8^f  or  Ills  family.  Johnstm  v.  Trust  Oo.,  65 
Go.  691;  Isaacs  v.  mnley,  58  Ga.  459.  That 
such  a  deed  passes  the  legal  title,  and  wlh 
support  a  recovery  In  ejectment.  Dykes  T. 
^eVay,  67  Oa.  002.  A  title  acquired  under 
this  section  by  conveyance  is  not  divested 
by  bankruptcy.  Braswell  v.  Suber,  61  Ga. 
400.  The  radical  point  of  difference  between 
conveyances  of  the  character  here  under 
oonsldmutlon,  when  executed  for  the  por- 
poae  of  securing  the  payment  of  a  debt,  and 
an  ordinary  mortgage,  consists  In  the  fact 
that,  by  the  express  terms  of  the  Code,  an 
Instrument  in  the  tt>rm  of  the  latter  Is  a 
mere  security  for  the  payment  of  a  debt, 
and  passes  no  title  to  the  property  covered 
thereby,  whereas  a  conveyance  such  as  we 
are  now  considering,  by  terms  of  the  Code 
equally  express,  operate©  as  a  deed,  and  its 
character  as  a  mortgage  is  expressly  denied. 
We  think  that  aside  from  the  stipulations 
contained  in  the  policy  against  the  aliena- 
tion of  the  property  by  the  assured,  prading 
the  Insurance,  the  form  of  conveyance  here 
employed  by  the  parties  to  this  transaction 
constitutes.  In  the  language  of  section  2807 
of  the  Code,  an  allenatl<ni  of  the  property 
insured,  without  the  ctmeent  of  the  insurer, 
which  av<^dB  the  policy  of  insurance.  It  is 
not  the  mere  creation  of  a  lien  upon  the 
property.  It  does  not  purport  to  be^  and  has 
not  that  legal  effect.  It  is  something  more 
than  a  mere  lien.  It  Is  an  aiieoatlon.  We 
think.  therefMe,  the  court  erred  in -refusing 
to  grant  the  new  trial  moved  for  in  this 
case,  and  its  Judgment  is  aocwdinglj  »• 
versed. 


(96  Oa.  123> 
BURCH  et  al.  v.  BCRCH. 
(Supreme  C!oart  of  Grorgla.   April  16,  ISM.) 

ADVBBSB  POBSBSSION— WhU  COSSTITOTBS— 

Tacking. 

1.  In  order  for  a  son,  by  virtue  of  the  provi- 
sions of  section  2664  of  the  Code,  to  ((cquire 
title  to  land  beionRing  to  his  father,  the  former 
must  have  exclusive  possession,  under  all  the 
conditions  thereia  specified,  for  the  full  period  of 
seven  years;  and  if,  before  the  expiration  of* 
that  period,  a  son.  while  in  posaesaion,  under 
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took  hj  deed  to  conrej  the  land  to  hia  wife 
And  children,  althoagh  he  may,  after  the  ex- 
ecution of  the  deed,  have  remained  upon  the 
laud  with  the  grantees,  his  possesaion  was  no 
lonicer  ezclaaire  and  in  his  own  right,  bat  in  sob- 
ordination  to  tlieirB. 

2.  In  such  case,  the  grantees  conid  not  tftck 
their  possession  under  the  deed  to  that  which 
had, been  previously  held  br  the  grantor,  and 
thus  acqoire  title  in  themseiTes  as  against  the 
grantor's  fbther  or  his  snccessors  Id  title. 
(Syllabos  by  the  Court) 

Error  from  superior  court,  Lanreni  connty; 
W.  F.  Jenkins,  Judge. 

Action  by  Emma  Barcb,  for  herself  and  as 
next  friend  of  ber  minor  children,  against 
William  Burcb.  Jndgm^t  for  defendant, 
and  i^alntlff  brings  error.  Brought  forward 
from  last  term.  Cod^  H  42Tlar-42Tlc.  Af- 
firmed. 

P,  Ii.  Wade,  H.  P.  Howard,  and  A.  P. 
Daley,  for  plaintiff  In  error.  F.  H.  Bnrcb 
and  Roberts  &  Btircb,  for  defendant  In  error. 

LUMPKIN,  J.  The  verdict  In  this  case 
was  amply  sustained  by  the  evidence,  and 
should  not  be  disturbed  unless  some  error 
of  law  was  committed  by  the  Judge  at  the 
trial.  Emma  Burch,  for  herself  and  as  next 
frI@Qd  of  her  minor  children,  brought  an  ac- 
tion against  William  Burcb,  the  father  of 
her  deceased  husband,  Nathan  Burcb,  for  the 
recovery  of  certain  land.  It  appeared  that 
Nathan  Burcb  had  gone  lAto  possession  of 
the  land  In  question  while  It  belonged  to 
his  father,  and  subsequently,  while  so  in 
possession,  made  a  deed  of  gift  by  which  be 
undertook  to  convey  the  land  to  his  wife  and 
children.  The  plaintiff  sought  to  make  good 
her  title  upon  three  lines:  First,  she  Insisted 
that  her  deceased  husband  bad  been  in 
possession  of  the  land  for  more  than  seven 
years  before  the  making  of  the  deed  of  gift, 
and  therefore  had  at  that  time,  as  against 
his  father,  a  good  title,  under  the  provisions 
of  section  2664  of  the  Code.  Second,  she 
contended  that,  if  this  were  not  true,  inas- 
much as  her  husband  remained  upon  the 
land  with  his  family  after  the  execution  of 
,  the  deed  up  to  bis  death,  thus  making  the 
whole  period  of  bis  remaining  there  more 
than  seven  years,  be  had  In  his  own  right, 
under  that  section,  a  good  title  as  against 
his  father,  to  which  she  and  her  children  suc- 
ceeded. Third,  her  remaining  contention 
was  ttiat.  In  any  event,  she  could  tack  the 
possession  which  she  and  her  children  held 
under  the  deed  from  her  husband  to  the  pos- 
session held  by  her  husband  prior  thereto, 
and  thus  make  out  a  complete  title  as  against 
the  father. 

As  to  the  first  contention,  It  is  sufficient  to 
say  that  the  evidence  was  conflicting  as  to 
how  much  time  elapsed  between  the  date 
when  Nathan  Burch  first  went  into  posses- 
sion and  the  date  when  be  executed  the  deed 
of  gift  to  his  wife  and  children.  So  the 
jury  were  authorized  to  find,  and  evidently 
did  find,  that  tbia  period  waa  less  than  seven 
yean; 


In  the  next  place,  we  do  not  think  the  sec- 
ond, contention  of  the  plaintiff  was  well 
founded.  In  order  for  a  son,  by  virtue  of 
the  provisions  of  the  above-mentioned  sec- 
tion of  the  Code,  to  acquire  title  to  land  be- 
longing to  bis  father,  the  son  must  have  ex- 
clusive possession,  without  the  payment  of 
rent,  for  the  full  space  of  seven  years,  under 
all  tbe  conditions  specified  In  that  section. 
This  means  that  tbe  possession  must  be  that 
of  the  son  in  his  own  right,  and  not  In 
the  right  of  another.  Where  a  possession 
of  this  kind  has  begun,  and  title  under 
it  la  ripening.  It  would  undoubtedly  be 
the  right  of  the  father,  at  any  time  before 
the  expiration  of  the  seven  years,  to  re- 
enter; and  in  this  event  the  prior  possession 
of  the  son  would  count  for  nothing.  In  oth- 
•er  words,  he  would  acquire  no  conclusive 
right  as  against  the  father,  nor  have  title 
at  all.  until  the  full  completion  of  the  seven 
years.  When  Nathan  Burcb  undertook  by 
deed  to  convey  the  land  to  his  wife  and  chil- 
dren, the  mere  fact  that  he  thereafter  re- 
mained with  them  upon  It  is  of  no  conse- 
quence, for  his  soiled  subsequent  posses- 
sion waa  DO  IcHiger  exclusive  and  In  his  own 
light,  but  In  subordination  to  theirs.  Cer- 
tainly, if  he  had  undertaken  to  convey  the 
land  to  a  brother,  or  to  any  other  person, 
and  afterwards  lived  with  his  grantee  upon 
the  land,  it  could  not  be  insisted  that  be  him- 
self was  In  the  exclusive  possession  of  It; 
and,  in  principle,  it  is  exactly  the  same  thing, 
although  the  conveyance  was  made  to  his 
wife  and  children. 

We  are  equally  sure  that  the  last  ground  of 
recovery  relied  upon  by  the  plalntlfF  is  not 
maintainable.  We  have  already  seen  that  no 
period  of  possession  by  tbe  son  against  the 
father  of  less  duration  than  seven  years 
would  be  of  any  avail;  and  It  follows  that 
the  possesi^on  of  the  son's  wife  and  children, 
acquired  tmder  their  deed  from  him,  could 
not  be  tacked  to  the  son's  former  possession 
in  order  to  make  out  a  good  title  as  against 
tbe  tether  or  his  successors  in  title.  There 
is  absolutely  nothing  in  the  provisions  of 
section  2664  of  the  Code,  or  In  any  other  law 
of  which  we  have  any  knowledge,  which 
would  authorize  any  such  form  of  tacking. 
Tbe  case  of  Studstill  v.  Willcox,  94  Ga.  600, 
20  S.  B.  120,  relied  upon  by  counsel  for  tbe 
plalntlfF  In  error.  Is  entirely  dlffa%nt  from 
the  case  at  bar,  and  In  no  way  controls  It 
Judgm«tt  affirmed. 

(44  »  0.  500) 

STATE  ex  rel.  BARTHBRS  et  al.  t.  TOWN 
COUNCIL  OF  BEAUFORT. 

CROCKER  V.  SAME. 

(Sapreme  Court  of  South  Can^na.    Sept  8, 
1896.) 

Cons  oir  AppBAL — Affbaublb  JuDaKBire. 

1.  An  application  to  the  dreait  court  to 
correct  errors  is  the  adjustment  of  costs  by  a 
clerk  is  not  an  appeal^  within  Code.  {  fi73»  al* 
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lowing  costs  to  the  ptevailing  [lartiM  in  jnds- 
ments  rendered  on  appeal. 

2.  The  adjustment  of  costs  br  &  clerk'  of 
court  is  not  a  jndgment,  within  Code,  |  856, 
proTidiog  for  an  appeal  from  a  judgnaent  of  a 
trial  jDstice^  eonntr  commissioiimt  or  othex 
Inferior  court  or  jamdictioii. 

Appeal  from  comniOTi  pleas  circuit  court 
of  Beaofwt  county;  D.  A.  Towmwndt 
Jodee. 

Actions  hy  tbe  states  npon  tlie  relation 
of  W.  H.  Barthers  and  others,  against  the 
town  council  of  Beaufort^  and  b7  D.  W. 
Orodcer  against  the  same  defendant,  con- 
solidated. Appeals  were  taken  In  each  caae 
to  the  clrcolt  conrt  from  the  dedalon  of  tba 
cInIc  of  the  court  of  oomnum  pleas  refus- 
ing to  tax  costs  of  a  prorlons  appeal  team 
hi9  adjustment  of  costs  by  the  defendant, 
Ute  prevailing  party  on  tbe  appeal.  Fnnn 
a  judgment  for  defendant  on  such  appeal, 
plaintiffs  appeal.  Reversed. 

EUlott  &  ElUott,  for  appellant&  W.  J. 
Verdlw,  for  respondents. 

McIVEB,  C.  J.  These  two  cases,  Inrcdr- 
ing  the  nme  anestlon,  wwe  heard  and  vlU 
he  considered  together.  While  the  remarks 
which  we  shall  make  apparently  apply  to 
one  case  alcme,  (or  convenience  sake,  yet 
they  are  intended  to  apply  to  both,  and  the 
Judgment  rendered  will  be  applicable  to 
both  cases. 

It  appears  that  after  a  final  dedslon  of 
these  casds  the  costs  were  taxed  by  the 
clerk,  and  appellants  gave  notice  of  exceip- 
tions  to  the  clerk's  taxation,  and  moved  be- 
fore the  circuit  court  to  cwrect  the  same, 
which  motion  was  refused.  -  "Thereupon,  re- 
spondents gave  notice  of  the  following  tax- 
ation of  costs  In  each  case  before  tbe  clerk" 
"OD  appeal  to  the  chrcuit  court,"  followed 
by  a  statement  of  the  items  claimed.  This 
the  dBtk  refused  to  do,  "because  there  is 
no  statute  or  rule  authwlzlng  the  same,  and 
I  do  not  cosuAAee  that  X  have  any  power  to 
allow  it"  From  this  ruling  ot  the  clerk  the 
resp<mdents  gave  notice  of  appeal  upon  the 
several  grounds  set  out  in  the  case,  which 
it  Is  imnecessary  to  state  here,  as,  in  oar 
view,  but  a  single  question,  which  will  be 
presently  stated,  is  Involved.  This  so-called 
appeal  was  heard  by  his  honor,  Judge 
Townsend,  who  granted  an  order  overruling 
the  decision  of  the  clerk,  and  directing  that 
(^cer  to  itroceed  to  tax  the  costs  as 
claimed,  except  two  specified  items.  From 
this  order  the  plaintiffs  appeal  upon  the 
KTounds  set  ont  in'  the  record,  which  really 
make  the  single  question  whether  there  Is 
any  inrovislon  for  the  costs  of  wlutt  is  called 
(improperly,  as  we  shall  see)  an  appeal  from 
the  action  of  the  clerk  In  taxing  (or,  to  use 
the  statutory  term,  "adjusting")  the  costs 
in  an  action. 

It  is  too  well  settled  to  need  the  cltotion 
of  any  authority  that  one  who  claims  costs 
must  be  able  to  point  to  the  statute  allowing 
the  costs  claimed,  as  the  right  to  costs  is  of 


Durely  stotntozy  wlgls.  The  ve^ndenta 
appear  to  base  tbeSr  daim  tor  costs  upoa 
the  provislcms  of  section  8D8  of  the  Oode* 
which  provides  fbr  an  appeal  from  a  Judg- 
ment rendwed  by  a  trial  Justice^  hj  the 
otiunty  commissioners,  or  any  other  inferior 
court  or  Jurisdiction,  and  upon  the  pro- 
visions at  section  373  of  the  Ood^  which 
allows  oosta  to  the  prevailing  party,  in 
Judgments  rendered  on  appeal,  in  all  cases, 
with  certain  specified  exceptions,  not  per- 
tinent to  the  pnaent  Inquiry.  It  Is  vecy  ob- 
vious that  tiie  dalm  of  ie«poiidents  rests 
upon  the  assumption  that  an  application  to 
the  circuit  court  to  oomct  any  orors  in 
the  adjustment  of  costs  by  the  deric:  is  an 
sopesHt  ta  the  sense  of  that  term  as  used  Is 
the  Code,  and  that  It  is  on  svpeal  from  a 
Judgmwt  rendered  by  a  trial  Justice,  by  the 
county  commissioners,  or  any  other  inferior 
court  or  Jurisdiction.  There  is  no  warrant 
for  any  such  assumption,  lliere  is  no  pn^ 
vision,  by  statute  or  otherwise,  ftn*  an  ap- 
peal trom  the  action  of  the  dak  in  adjust* 
iug  the  costs  for  an  actloiL  As  was  saJd 
by  O'NeaU,  J.,  in  Bogan  t.  White,  Ihid.  (SL 
a),  at  pages  817,  815:  "I  am  satisfied  that. 
In  strictnesi^  there  is  no  such  ft  thing  as  an 
appeal  tiom  Uie  derk's  taxatl<m  of  costs. 
He  is  merely  a  ministerial  officer,  exercising 
no  Judicial  power.  It  Is  true,  he  deddes; 
but  It  is  not  08  a  Ju^e.  It  is  as  the  mere 
agent  of  the  court  He  ascKtalna  the  fact  of 
the  coats  incurred,  and  makes  out  a  bUI, 
wlilch  Is  for  the  examination  of  the  partlee. 
If  they  are  satisfied  with  It,  there  Is  an  end 
of  the  matter;  but  If  dtber  is  dlssatlafled 
with  it,  he  has  the  right  to  ask  the  court  to 
review  and  correct  It"  Accordingly,  It  was 
held  that  the  circuit  Judge  hod  exrod  In  re- 
garding an  application  to  the  court  to  reylew 
the  action  of  the  deck  In  taxing  the  costs 
as  an  appeal,  and  dismissing  the  same  be- 
cause not  taken  within  the  time  prescribed 
for  taking  im  appeal.  This  view  of  tlie  mat- 
ter has  been  recognised  In  tbe  following 
cases:  Bradley  v.  Bodelsperger,  0  S.  O.  290; 
DUUng  T.  Fost»,  21  S.  G.  340;  Cooke  t. 
Pooler  26  S.  G.  328,  2  S.  E.  008.  It  ia  true  ' 
that  in  the  case  of  Williams  t.  Joaea,  2 
BUI,  566,  it  is  said.  In  speaking  of  the 
taxatI(Hi  of  oosta  by  the  dwk:  "In  taxing 
costs  he  exercises  Judicial  power,  and  an 
appeal  lies  trom  his  Judgment  to  the  drcnit 
court"  But  tliat  remark  was  a  mere  dic- 
tum, not  necessuy  to  the  point  raised  in 
that  case,  as  the  only  question  there  was  as 
to  the  right  of  the  parties  to  have  notice  of 
tbe  taxation  by  the  clerk;  and  it  does  not 
ax^ear  from  the  repixt  of  the  case  whether 
the  question  was  brought  up  by  appeal,  or 
by  motion  to  correct  the  taxation  of  costs  by 
the  derk.  At  all  events,  since  the  subse- 
quent case  of  Bogan  t.  White,  supra.-  and 
the  other  cases  which  we  have  dted,  recog- 
nizing, as  the  correct  practice,  motion,  and 
not  appeal,  this  dictum  In  Williams  t.  Jones, 
supra,  cannot  now  be  recogniised  as  law. 
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It  may  be  olto  true  Hiat  tikoe  are  loose  ex- 
prcsrions  In  some  of  tito  cases  characteriz- 
ing a  proceeiUng  to  coaeet  the  adjustm^t 
of  costs  by  the  dexii  as  an  appeal;  but  there 
is  no  case,  bo  Car  as  we  are  Informed,  which 
decides  that  tbe  em»s  of  the  clerk  in  ad- 
justing Qie  costs  of  a  cade  can  be  corrected 
by  appeal,  but;  on  the  <»ntTaiy,  the  case 
first  above  <dted  sbows  that  the  iHropa  prac- 
tice to  correct  such  errors  Is  by  motion,  and 
not  by  appeaL  But,  In  addition  to  this,  the 
Code  allows  costs  on  appeal  from  the  Judg- 
ment of  a  trial  Justice,  or  any  other  Inferior 
coort  or  Jnrlsdicttim.  and  we  do  not  thlnfc 
that  tbe  actkn  of  the  dork  In  adjusting  the 
costs  of  A  case  can.  In  any  pn^inr  sense  of 
the  term,  be  regarded  as  a  Judgmuit  He 
simply,  as  the  agent  ,of  the  court,  asoertains 
the  amount  to  be  Inserted  in  the  judgment 
rendered  Ifte  court,  and  cannot  be  said 
to  render  any  judgmoit  himself,  from 
which  an  appeal  can  be  taken.  The  action 
of  the  clo'k  In  ascwtalnlng  and  adjusting 
the  amotmt  of  the  coats  to  be  inserted  In 
the  Judgment  rendered  by  the  court  may  be 
regarded  as  analogous  to  the  action  of  the 
ofacer.  under  the  former  practice,  in  assess- 
ing the  damages  under  a  Judgment  by  de- 
fault; and  any  error  committed  by  the  clerk 
in  performing  that  duty  was  corrected  by 
motion,  and  not  by  appeal.  See  Ashmore 
T.  Charles,  14  Rich,  law,  63.  Again,  the 
Code  proTldes  for  an  appeal  from  a  Judg- 
ment rendered  by  a  trial  Justice,  by  the 
county  commissioners,  or  any  other  inferior 
court  or  Jurisdiction,  and  we  do  not  think 
that  the  clerk  falls  within  any  of  those 
classifications.  The  judgment  of  thia  court 
is  that  the  order  appealed  from  be  rerersed, 
and  the  action  of  the  clerk  in  refusing  to 
tax  the  costs  in  these  cases  be  affirmed. 


(44  S.  C.  4S0 

SMITH  T.  McCONNBLIfc 
(BajHome  Oonrtof  Soutit  Oandina.  Sept  8, 
1696.) 

Jones  or  Fbob&ts — Ei.botion  to  Till  Vaoahot 
-~Tbkh  or  Ofvicb. 

1.  Const  art.  4, 1  20,  provides  that  the  judge 
of  probate  shall  be  elected  "for  the  term  of  four 
years."  Artide  14,  S  10,  provides  that  "the 
election  of  all  state  officers  shall  take  place  at 
the  same  time  as  is  provided  for  that  of  mem- 
bers of  the  general  assembly,  and  the  election  of 
those  officers  whose  terms  of  service  are  for 
four  years  shail  be  held  at  tbe  time  of  each 
alternate  general  election."  Mdd,  that  a  per- 
son elected  to  fill  a  vacancy  in  the  office  of  the 
judgo  of  probate  occasioned  by  the  resignation 
of  the  previous  incumbent  is  entitled  to  hold  the 
office  for  tbe  fnll  term  of  four  years. 

2.  The  proviso  to  Const,  art.  4,  §  11,  "that  if 
the  unexpired  term  does  not  exceed  one  year  the 
vacancy  may  be  filled  by  executive  anpoint- 
ment,"  does  not  indicate  that  a  vacancy  in  the 
office  of  the  [wobate  judge  means  the  unexpired 
term  of  tbe  officer  by  whose  resignation  the  va- 
cancy has  been  occasioned. 

Appeal  from  common  pleas  circuit  court  ot 
Williamsburg  county;  L  D.  Witberapooo, 
Judge- 

v.22s.K.no.l6— 46 


Proceeding  brought  by  JErwln  M.  Smith 
against  J.  Zuill  McConnell,  under  section  434 
of  tbe  Code,  to  obtain  posaeeslon  of  the  office 
of  probate  judge.  Dctfendant  bad  judgment, 
and  plaintiff  amwals.  Affirmed. 

B.  G. .  Chandler,  for  appellant.   Tbos.  M. 

Ollland,  for  respondent 

McIVER,  O.  J.  Tbe  only  questlcm  present- 
ed by  this  appeal  Is  whether  the  pJalntiCf 
or  the  defendant  Is  entitled  to  hold  the  office 
of  Judge  of  probate  for  the  county  ot  Wil- 
liamsburg. The  facts  out  of  which  this  con- 
troversy arises  are  undisputed,  and  may  be 
stated  as  follows:  At  tbe  geuoral  Section  In 
1890  <Hie  W.  W.  Grayson  was  duly  elected  to 
the  office  of  Judge  of  probate  for  tbe  county 
of  Williamsburg,  and,  having  qualified  as 
such,  entered  upon  the  duties  of  said  <^ce, 
which  he  continued  to  discharge  until  after  the 
general  election  in  1882,  when  he  resigned  his 
said  office.  In  Januaiy,  1803,  a  ^>eclal  Sec- 
tion was  ordered  and  held  to  fill  the  vacancy 
occasioned  by  tbe  resignation  of  said  Gray- 
atm,  at  which  election  the  defendant,  McCon- 
nell, was  elected  and  qualified  as  Judge  ot 
probate  for  said  county,  and  Is  now  hold- 
ing said  c^ce.  At  the  general  election  in 
18&1  Brwln  M.  Smith  was  elected  to  the  said 
office,  and,  having  qualified,  has  received  a 
commission  as  Judge  of  i^bate  for  the  said 
county;  and  having  demanded  the  defend- 
ant to  turn  over  to  him  tbe  said  office,  with 
the  books,  papers,  etc.,  belonging  thereto, 
with  which  demand  the  defendant  refused 
compliance,  upon  the  ground  that  he  was  en- 
titled to  hold  said  office  for  the  term  of  four 
years  from  his  election  InJanuary,  1893,  these 
proceedings  w^e  Instituted  by  the  plalntlOT, 
under  section  434  of  the  Code,  to  obtain  the 
possessloQ  of  said  office.  The  case  was  heard 
by  his  honor.  Judge  WItherspoon,  who  held 
that  the  defendant  was  entitled  to  hold  tbe 
office  In  questltm  for  the  term  of  four  years 
frcnn  his  electltm  In  January,  1893,  and  ac- 
cordingly rendered  judgment  that  the  pro- 
ceedings be  dismissed.  From  this  Judgment 
plaintiff  appteals,  upon  the  several  grounds 
set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  the  wh<^e  case  turns  up<Hi  the 
single  Inquiry,  whether  defendant  was  enti- 
tled to  bold  the  office  for  the  full  term  of  four 
years  or  onlj  for  the  tmezpired  portion  of  the 
term  of  said  Grayson. 

It  seems  to  us  that  this  question  has  been 
so  cMicIuslv^y  determined  by  at  least  two 
decisions  of  this  court— Wright  v.  Charles,  4 
B.  C.  178,  and  Whlww  v.  Eeed,  9  S.  a  5 
—as  to  render  any  further  discussion  un- 
necessary; for  the  former  has  been  recognized 
in  the  following  subsequent  cases:  'Whip- 
per  V.  Reed,  supra;  Macoy  v.  Curtis,  14 
S.  C.  367,  and  Simpson  v.  Wlllard,  Id,  191, 
while  the  lattor  has  not  only  been  recognized, 
but  distinctly  approved.  In  Simpson  v.  WU* 
lard,  supra.  This  ought  to  be  sufficient  to 
determine  this  controversy,  but  in  deference 
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to  the  zeal  and  abUlty  wltli  which  counsel  f  ca* 
appellant  haa  pressed  this  appeal  we  wQl  not 
decline  to  consider  the  question  further. 
There  can  be  no  doubt  that  If  the  term  of  an 
office  has  been  fixed  by  the  constltuti<m  there 
Is  no  power  in  this  court— not  even  In  the 
legislature— to  abridge  or  alter  such  tetm.  As 
is  said  by  Moaee,  C.  J.,  in  Wright  v.  Charles, 
supra,  quoting  from  the  previous  case  of  Rels- 
ter  T.  HemphlU,  2  S.  0.  335:  "Where  the 
organic  law  fixes  the  term  of  office  it  is  not 
in  the  power  of  the  legislature,  by  an  act,  to 
change  that  term."  So  that  the  fundamental 
Inquiry  In  this  case  Is  whether  the  term  of 
office  of  judge  of  probate  has  been  fixed  by 
the  constitution.  The  terms  of  section  20, 
art.  4,  of  the  coustitutitm,  leave  such  questl(»i 
In  no  doubt,  for  it  Is  there  declared  (ref^ing 
to  the  court  of  probate):  "The  Judge  of  said 
court  shall  be  elected  by  the  qualified  electors 
of  the  respective  counties  for  the  term  of  four 
years."  But  It  is  contended  that  the  consti- 
tutional  provision  Just  quoted  applies  only  to 
regular  elections,  and  does  not  apply  to  a  case 
like  the  present,  where  one  has  been  elected 
at  a  special  election  to  fill  a  vacancy  occasion- 
ed by  the  resignation  of  the  office  by  a  former 
incumbent  before  the  expiration  of  the  term 
for  which  he  was  elected.  This  contingency 
has  likewise  been  provided  for  by  section  11 
of  the  same  article,  which  reads  as  follows: 
"All  vacancies  In  the  supreme  court  or  other 
Inferior  tribunals  shall  be  filled  by  elections 
as  hCTeln  prescribed:  provided,  that  If  the 
unexpired  term  does  not  exceed  one  year,  such 
vacancy  may  be  filled  by  executive  appo4nt- 
meut."  It  is  not,  and  cannot  be,  denied  that 
this  constitutional  provision  applies  as  well  to 
a  vacancy  in  the  office  of  a  Judge  of  probate 
as  It  does  to  a  vacancy  in  the  office  of  a  circuit 
judge,  to  which  it  lias  been  applied  in  the 
case  of  Whipper  v.  Reed,  supra.  What  then 
is  the  prc^r  construction  of  the  section  last 
quoted?  So  far  as  the  question  presented  in 
this  case  is  concerned,  it  haa  been  conclusively 
answered  by  the  express  decision  of  this  court 
In  the  case  of  Whippy  v.  Reed,  supra,  rec- 
ognised and  approved  in  the  subsequent  case 
of  SImp8<m  V.  Willai-d,  supra,  for  we  are  un- 
able to  discover  any  difference,  in  principle, 
between  the  two  cases.  In  both  cases  the 
(luestltm  arose  as  to  the  title  to  a  judicial 
office,  which  the  constitution  provided  should 
be  filled  by  election,— in  one  case  by  the  leg- 
islature, and  in  the  other  by  the  pef^le  of 
the  county  .—-and  this,  so  far  as  we  can  p«- 
sielve,  is  the  only  difference  between  the  two 
cases.  Surely  this  difr«:«nce  as  to  the  mode 
of  election  cannot  affect  the  principle  here 
Involved.  It  will  be  observed  that  hi  the  sec- 
tion under  CMislderatlon,  providing  for  the 
filling  of  vacancies  in  any  Judicial  office,  the 
following  language  Is  used,  "Shall  be  filled 
by  elections  ax  herein  preacribed*  (italics 
ours),  showing  that  the  framers  of  the  c(»iBti- 
tution  had  In  mind  the  fact  that  the  constitu- 
tion provided  for  different  modes  of  election 
of  judicial  offic^t— some  by  the  legl^ture, 


and  others  by  the  people,~and  hence  the 
propriety  of  the  words  used,  "by  elections  as 
herein  prescribed,"  to  avoid  the  circumlocu- 
tion of  saying  "t^  elections  by  the  legislahire, 
wh«e  that  was  the  mode  prescribed  for  the 
filling  of  c^taln  Judicial  offices,  or  by  elec- 
tions by  the  pec^le,  where  that  was  the  mode 
prescribed  by  the  constitution  fcx  filling  va- 
cancies in  other  Judicial  offices,"  e.  g.  Judges 
of  probate  <m-  Justices  of  the  peace.  Now,  as 
the  constitution  provides  In  section  20,  art  4, 
that  a  Judge  of  probate  shall  be  ^ected  by 
the  qualified  electors  of  the  re^ective  coun- 
ties for  the  ta-m  of  four  years,  and  In  section 
11  of  the  same  article  provides  that  a  vacancy 
in  the  office  of  Judge  of  probate  shall  be  filled 
by  an  election  by  the  qualified  electors  of 
the  count?,  without  saying  anything  what- 
ever to  alter  or  abridge  the  term  of  the  office 
as  fixed  by  the  constitution.  It  follows  nec- 
essarily that  a  person  elected  to  fill  a  vacancy 
in  the  office  of  Judge  ctf  probate  occasioned  by 
the  death  or  resignation  of  the  previous  in- 
cumbent Is  entitied  to  hold  the  office  t<x  the 
full  term  as  fixed  by  the  constltutloo.  It 
was  upon  this  view  that  the  case  of  Whipper 
T.  Reed  was  decided;  for  in  that  case.  Judge 
Graham  having  vacated  the  office  of  judge  of 
the  First  Judicial  circuit,  by  death,  before  the 
expiration  of  the  tmn  for  which  he  was  elect- 
ed. Judge  Reed  was  duly  elected  to  fill  such 
vacancy,  and  the  queeticm  was  whether  Judge 
Iteed  was  entitied  to  hold  the  c^ce  for  the 
full  constitutional  tmn  of  four  years,  or  only 
for  the  unexpired  portiMi  of  the  term  for 
which  Judge  Graham  was  elected.  The  court 
held,  under  the  views  above  indicated,  that 
Judge  Reed  was  entitied  to  h(rfd  the  office  for 
the  full  constitutional  term  of  four  years,  l^e 
same  view  was  adopted  by  the  court  of  ap- 
peals of  Virginia  in  the  case  of  i>arte 
Meredith,  33  Grat  119,  reported  also  In  36 
Am.  Rep.  771,  where  Staples,  J.,  in  delivering 
the  opinion  of  the  court,  uses  language  which 
meets  some  of  the  views  contended  for  by 
counsel  f^n*  appellant,  as  follows:  "Vacancy 
ex  vl  termini  means  vacancy  in  the  office  and 
not  in  the  term.  When  we  speak  of  vacancy 
in  an  office  we  mean  there  is  no  incumbent,-  - 
no  one  is  ^titied  to  exercise  Its  pow^  and 
to  receive  its  compensation.  2  Abb.  Law  Diet. 
624;  People  v.  Walte,  9  Wend.  58.  When  an 
election  la  made  to  fill  a  vacancy  the  election 
carries  with  it  all  the  rights,  Immunitlea,  and 
privileges  attached  to  the  office,  one  of  which 
is  the  right  to  hold  for  the  full  period  pre- 
scribed, and  not  merely  to  serve  out  a  vacant 
term  of  office  of  a  predecessor."  Or,  as  It  is 
said  by  Moses,  C.  J.,  in  delivering  the  opin- 
ion of  the  court  In  Wright  v.  Charles,  supra: 
"The  term  of  office  being  fixed  by  the  consti- 
tution, the  party  holding  it  by  Section  Is  m- 
tltled  to  all  the  rights,  powers,  and  incidents 
which  belong  or  pertain  to  it.  and  by  what 
course  of  reasoning  the  duration  of  the  term  is 
not  to  be  included  among  them  Is  difficult  to 
perceive.  The  person  Mected  to  fill  a  vacan- 
cy does  not  succeed  to  the  unexpired  term  o( 
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his  predecessor,  but  holds  by  a  determinate 
tenure  prescribed  bj  the  constltatlon.  The 
vacancy  exists  In  the  t^ce.  The  term  Is  the 
duration  of  tt,  not  dependwt  upon  the  death 
or  the  resignation  of  the  person  holding  It, 
but  on  the  law.  No  matter  how  the  office  be- 
comes vacant,  the  party  elected  to  succeed  to 
It  Is  not  in  as  the  mere  locum  toieDB,  only  sup- 
plying the  place  of  the  pemm  who  last  re- 
ceded him." 

But  It  is  contended  tbat  the  views  which 
we  have  presented  ignore  the  etTect  of  the 
proviso  to  section  11,  art  4,  of  the  constitu- 
tion, "tliat  if  the  unexpired  term  does  not  ex- 
ceed one  year  the  vacancy  may  be  filled  by 
executive  appointment,"  which.  It  is  contend- 
ed, shows  tliat  the  term  "vacancy"  is  used  In 
the  section  In  the  amee  of,  or  as  meaning,  "tbe 
miexptred  term  of  the  officer  by  whose  death 
or  resignation  the  vacancy  has  been  occa- 
sioned." This  view  would  require  the  court 
to  take  such  liberties  with  the  language  found 
in  tbe  constitution,  as  no  court  is  pramitted 
to  do.  The  term  "vacancy"  must  mean  some- 
thing more  tban  the  mere  un expired  term  of 
the  jM'evlous  incumbent,  especially  when  used 
In  connection  with  the  office  of  judge  of  pro- 
bate; for  it  will  be  observed  tbat  the  consti- 
tution limits  the  term  of  that  office  to  four 
years,  and  does  not  provide,  as  It  does  In 
reference  to  certain  other  offices,  that  the 
judge  of  probate  shall  hold  bis  office  for  the 
term  of  four  years,  and  until  his  successor 
shall  be  elected  and  qualified.  Hence,  upon 
the  expiration  of  the  four  years  for  which  a 
person  may  be  elected  to  the  office  of  Judge 
of  probate,  such  offtce  becmnes  vacant  wh«i 
there  could  not  possibly  be  any  unexpired 
term.  The  true  Intent  of  the  proviso  to  eec- 
tlMi  11  was  simply  to  provide  an  esceptl<Hial 
mode  of  filling  a  vacancy  In  an  exertional 
case.  But  for  this  proviso  no  vacancy  In  the 
office  of  Judge  of  probate  could  be  filled  by 
executive  appointment,  but  must  have  been 
filled  by  Section.  Whitmlre  v.  Langston,  11 
S.  C.  381.  The  real  object  of  the  proviso, 
therefore,  was  simply  to  provide  for  an  ex- 
ceptJonal  cas^  and  tt  was  not  intended  to 
affect  the  genoal  provlst<me  in  reference  to 
all  other  cases  made  in  the  body  of  the  sec- 
tioiL  But  In  addition  to  this,  the  very  fact 
that  the  framers  of  the  constitution  saw  fit 
to  make  special  provision  for  an  exceptional 
case  shows  tliat  In  all  other  cases  not  fiilllng 
within  such  exception  the  general  provislMi 
of  the  constitution  tbit  all  vacancies  shall  be 
filled  by  election  "as  herein  prescribed,"  which 
electi<n  carried  with  it  tbe  right  to  hold  the 
office  for  the  fuU  constitutional  term  of  four 
years,  applies.  As  was  said  in  Ex  parte  Mere- 
dith, supra:  "Whenever  elected,  or  fw  what- 
ever purpose  elected,  the  iocumbrat  shall  hold 
tor  six  years.  The  language  Is  general  and 
positive.  It  embraces  all  the  judges.  It  re- 
fers to  tbe  offices  of  all.  If,  therefore,  in  any 
case,  we  hold  the  duration  of  a  term  to  be 
less  than  six  years,  it  must  be  done  by  sup- 
plying w<»da  not  foiud  In  the  oonstltntlou. 


The  second  section  of  the  fifth  article  pro- 
vides that  the  governor,  during  the  recess  of 
the  g^eral  assembly,  may  fill  pro  tempore, 
all  vacancies  in  these  offices  for  which  tbe 
constitution  and  laws  make  no  provision,  but 
his  ai^lntmeots  must  expire  at  the  end  of 
thirty  days  after  the  commencement  of  tbe 
next  se8sl<m  of  the  legislature.  Now,  as  the 
duration  of  the  governor's  appointment  Is  ex- 
pressly  limited,  if  it  was  intraded  tbat  the 
legislative  app^ntment,  upon  the  happening 
of  a  vacancy,  should  be  also  limited,  the  fair 
Inference  is,  it  would  have  been  so  expressly 
declared."  8o  we  say  here  that  the  fact  of 
the  power  of  appointment  conferred  upon  the 
governor.  In  a  special  case,  being  limited  to 
the  expiration  of  a  term  for.  which  the  former 
incumbent  was  elected,  the  fair  Inference  Is 
that  if  It  WSB  Intended  to  limit  the  appoint- 
ment by  tbe  election  by  the  people  such  an 
Intent  would  have  been  declared;  but  as 
there  Is  nothing  in  the  secUon  indicating  any 
Intent  to  limit  the  appointment  conferred  by 
the  voice  of  the  people,  expressed  by  tbe  bal- 
lot box,  no  such  Intent  can  be  Inferred. 

But,  again.  It  is  contended  that  the  scheme 
of  the  constitution,  aa  Indicated  by  the  provi- 
sion of  section  10,  art  14,  Is  that  all  elective 
officers  shall  be  elected  at  the  same  time. 
That  action  reads  as  follows:  "The  election 
for  all  state  (^cers  shall  take  place  at  the 
same  time  as  Is  x^'ovlded  for  that  of  membere 
of  the  geno-al  assembly  and  the  election  for 
those  officers  whose  terms  of  service  are  for 
four  years  shall  be  held  at  the  time  of  each 
alternate  general  election;"  and  hence  tbat 
an  Section  held  at  any  other  time  cannot  con- 
fer a  title  to  office  for  a  longer  palod  than 
until  the  next  regular  election.  This,  it 
seems  to  us.  Is  a  non  sequlter,  for  the  mere 
logical  conclusion  from  the  terms  of  that  sec- 
tion, if  conMdered  by  Itself,  would  be  that  an 
Section  held  at  any  other  time  would  be  Ule- 
gal,  and  would  confer  no  title  to  the  office  for 
any  period  of  time.  We  cannot  adopt  either 
of  these  conclusions,  for  the  well-settled  rule 
Is  that  in  construing  a  constitution,  or  Indeed 
any  other  Instrument  in  writing,  it  must  be 
looked  at  as  a  whole,  and  not  In  detached 
parts.  If  we  should,  in  construing  section 
10,  art  14,  of  the  constitution,  we  should  cer- 
tainly be  brought  to  erroneous  conclusions. 
It  declares  tbat  "tbe  election  of  all  state  offi- 
cers shall  take  place  at  tbe  same  time  as  that 
appointed  tor  the  election  of  members  of  the 
general  assembly,"  etc.  Now,  as  Justices  of 
the  supreme  court  and  Judges  of  the  circuit 
courts  are  unquestionably  "state  officers,"  it 
would  follow  necessarily.  If  we  looked  alone 
to  the  terms  of  that  section,  ttiat  these  Judi- 
cial officers  must  be  elected  at  the  time  ap- 
pointed for  the  election  of  the  members  of  the 
genetal  assembly.  But  when  we  loc^  to  oth- 
er provisions  of  the  same  Instrument  we  see 
plainly  that  such  a  construction  is  not  per- 
missible. So,  too,  if  we  look  at  the  literal 
terms  of  that  section  alone,  we  would  be  ccm- 
ducted  to  the  conclusion  that  any  election  for 
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any  office  by  the  people  would  not  be  legal  un- 
less held  at  the  time  designated  by  tbe  sec- 
tlcm;  tiie  practical  result  of  wblch  would  be 
tbat  If  a  Judge  of  probate  should  vacate  Ms 
office,  by  death  or  resignation,  within  one 
month  after  the  general  election  in  1890,  the 
office  would  remain  vacant  for  the  remainder 
of  his  term,— a  period  of  very  nearly  four 
years,— foe  the  vacancy  could  not  be  filled  by 
the  ai^intmoit  oi  the  governor  (S^Hiitmlre 
V.  Laugston,  supra),  and  could  not  be  filled 
until  the  general  Section  In  1894.  Sur^ 
such  a  result  the  framers  of  the  constitution, 
who  must  be  regarded  as  conscious  of  the  con- 
tlngendea  to  which  all  human  affairs  are 
mbject,  could  not  postibly  have  Intended; 
and  th«y  have  shown  by  other  provisions  In 
the  constitution  they  did  not  so  Intend,  for,  as 
we  have  seen,  they  made  special  provision,  by 
section  11,  art  4,  for  filling  vacancies  In  the 
office  of  Judge  of  probate  and  all  other  judi- 
cial officers,  embracing  those  elected  by  the 
jfeaplG  as  well  as  those  elected  by  tbe  legl^a- 
ture.  It  seems  to  us,  thoreftHe,  that  section 
10,  art  1^  of  the  constitution,  should  be  con- 
-fltrued  as  prescribing  a  time  for  the  regular 
elections  of  all  state  officers,  and  that  other 
provisions  in  the  constitution  provide  for  spe- 
cial elections  to  fill  vacancies,  the  time  for 
holding  which  Is  not,  and  could  not  be,  pre- 
scribed In  the  organic  law,  as  tbax  would  de- 
pend upon  the  time  when  tbe  exigency  arose. 

We  may  add  that  while  the  question  wheth- 
er  Judges  of  probate,  clerks  of- court,  sheriffs, 
and  other  officers  usually  denominated  as 
"county  officers,"  can  pr<^>eiiy  be  included  In 
the  term  "all  state  officers,"  as  used  in  sec- 
tion 10,  art.  14,  of  the  constitution,  might  if 
res  inters,  be  open  to  grave  doubt,  yet,  In 
view  of  the  decision  In  the  MSS.  case  of  Wil- 
Uman  v.  Ostendorff,  not  reported,  but  cited 
with  a{>proral  in  the  case  of  State  v.  Sims,  IS 
S.  G.  460,  and  also  in  Petdgrew  v.  Bell,  34 
S.  a  104,  12  S.  B.  1023,  we  are  not  now  dis- 
posed to  reopen  the  question.  It  does  not 
seem  to  us  that  there  was  any  error  on  the 
part  of  the  circuit  Judge  In  holding  that  the 
defendant  was  entitled  to  hold  the  office  In 
question  tor  the  term  of  four  years.  The 
Judgment  of  this  court  la  that  the  Judgment 
appealed  from  be  affirmed. 


(44  s.  0.  Btt) 

SOATBia  et  al.  v.  HBNDBRBON. 
Supreme  Court  of  South  Carolina.    Sept  7, 
1S95.) 

Deeu — Desokiption  —  Pahol  Evidbkcb — Waivbb 
OP  Objections. 

1;  Where  a  deed  describes  land  as  contain- 
ing a  certain  amount,  and  gives  its  north,  Bouth, 
iiitil  w<>8t  lioiiudaricB.  the  eastern  boundary 
thereto  added,  being  shown  to  be  erroneous,  may 
be  rejected. 

2.  Where  descriptions  are.  In  the  main, 
applicable  to  either  of  two  tracts  of  land,  the 
location  may  be  determined  by  evidence  of  the 
circumstances  surrounding  and  connected  with 
the  parties  and  the  land  at  the  time  of  the  con- 
veyance. 


3.  ObjectiiHi  that  plaintiff's  evid^ee  did  not 
show  that  both  parties  claimed  title  from  a  com- 
mon snnrce  caonot  be  insisted  on  after  defend- 
ant has  introduced  evidoice  which,  with  jfinia- 
tiffs,  shows  BQch  claim. 

4.  The  right  to  object  to  testimcmy  on  tbe 
ground  that  the  declaratkm  testified  to  was  a 
privileged  communication  is  waived  by  aubmis- 
uion  to  the  discretion  of  the  witness,  by  the  at- 
toney  of  the  objecting  party,  the  question 
whether  It  was  a  univUegea  onnmnnication. 

Appeal  from  common  plees  drctilt  court 
of  Spartanburg  county;  James  Aldricb, 
Judge. 

Action  by  Mathew  Scates  and  others 
against  WlUle  Henderson,  by  hia  guardian 
ad  litem,  D.  a  Ray.  Judgment  for  plain- 
tiffs. Defendant  appeals.  Affirmed. 

Abney  &  ThcHnaa,  for  appellant  P.  T.  You- 
mana  and  Alston  &  Patton,  for  nafiODiimtM* 

GABY.  J.  This  is  an  action  for  tbe  re- 
covery of  a  certain  lot  of  land  In  the  dty  ot 
0<dnmbla.  The  complaint  alleged  that 
Mamie  Scates  was  the  owner  of  the  land  at 
the  time  of  her  death,  and  that  upon  her 
death  the  plaintiffs  becamo  the  owners  there- 
of by  reason  of  being  her  heirs  at  law.  The 
complaint  also  alleged  that  the  defendant  was 
In  possession,  and  that  the  title  by  which 
the  plaintiffs  and  defendant  claimed  the  land 
had  a  common  soTux:e,  to  wit  the  said  Sifamlo 
Scates.  The  answer  of  the  de^dant  ad- 
mitted possession,  but  denied  the  other  aJie- 
gatlona  of  the  complaint,  includii^  the  al- 
legation that  pUUotUla  and  defendant 
claimed  from  a  common  source.  The  fol- 
lowing statement  appears  In  the  case: 
"Upon  the  close  of  plaintiffs'  testimony  de- 
fendant's attorneys  moved  for  a  nonsuit  tipon 
the  grounds  that  plalntUTs  had  failed  to 
make  out  their  title  to  the  praises  lii  suit 
either  by  tracing  the  same  to  a  grant  from 
the  state  or  by  showing  possession  of  the 
premises  by  those  under  whom  they  claimed 
for  such  a  time  as  would  be  presumptions  of 
a  grant  and  Uiat  their  testimony  showed  no 
evidence  to  8Upp<H*t  the  allegation  of  the 
complaint  that  plaintiffs  and  def^dant 
claimed  title  from  a  common  source.  His 
honor  ruled  that  plaintiOe  had  not  traced 
their  title  back  to  a  grant  from  the  state, 
and  had  failed  to  show  such  Acts  ad  would, 
in  law,  presume  a  grant  from  the  state  hav- 
ing teiled  to  show  that  the  land  conveyed 
by  tho  deed  of  Barnwell,  master,  to  Joh& 
Agnew  was  the  land  claimed  by  them,  thus 
falling  to  trace  the  title  set  up  by  them 
back  to  those  who  had  held  the  same  for  20 
years  or  more;  but  he  held,  upon  the  testi- 
mony submitted  by  the  plaintiffs,  and  the 
pleadings,  that  there  was  evidence,  snffldent 
to  submit  to  the  Jury,  to  8Uin»ort  the  aUejn- 
tion  of  the  complaint  that  plalotlffs  and  de- 
fendant claimed  from  a  common  soorce  of 
title,  and  he  therefore  overruled  tbe  motion 
for  a  nonsuit  After  the  motion  for  nonsuit 
was  refused  the  trial  of  the  cause  proceeded, 
and  the  evidence  of  the  defendant  disclosed 
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no  claim  of  title  except  through  Mamie 
ScateB,  through  whom  the  plaintiffs  also 
claimed,"  etc. 

The  appellant's  first  and  second  Kceptlons 
are  as  follows:  (1)  "Because  his  honor  over- 
mled  defendant's  motion  for  a  nonsuit,  and 
thereby  committed  error  of  law  In  so 
d<dug."  (2)  "Because  bis  hMior  erred  In  ml- 
ing  that  there  was  any  eridence  upon  plain- 
ttS's  testimony  and  the  pleadings  to  support 
the  allegation  of  the  complaint  that  plain- 
tiffs and  defendant  claimed  from  a  com- 
moa  source  of  title." 

The  plaintiffs  offered  In  eridence:  (1) 
Deed  of  John  Agnew  to  Mamie  Scatra,  dated 
13th  May,  1984,  containing  three-fourths  of 
an  acre,  and  bounded  as  follows:  "On  the 
north  by  Plain  street,  on  the  east  by  lot  of 
John  Agnew,  south  and  west  by  lands  now 
or  formerly  of  Killlan  &  Fry,  the  same 
being  a  portion  of  an  acre  of  land  form- 
erly belonging  to  Israel  Smith,  and  ccm- 
reyed  to  me  by  N.  B.  Barnwell,  master, 
ia  proceeding  In  foreclwure  bearing  date  4th 
November,  1880,  and  recorded  in  the  office  of 
tbe  register  of  mesne  conv^ances,*'  etc.  (2) 
Deed  of  Barnwell,  master,  to  John  Agnew 
dated. 4th  November,  1880  (which  recites  the 
decree  in  the  case  of  John  Agnew  against 
Isi'ael  Smith),  conveying  tbree-fourths  of  an 
acre,  bounded  as  follows:  North  by  Plain 
street,  east  by  lot  in  possession  of  Charles 
H.  Coleman,  south  and  west  by  lands  of 
KiUlnn  &  Fry.  (3)  Deed  of  Barnwell,  mas- 
ter, dated  4th  November,  1880,  conveying 
"all  that  lot  of  land  bounded  north  by  Plain 
street,  east  by  Pulaski  street,  south  by  lot 
of  Killlan  &  Fry,  and  west  by  lot  fcwmerly 
of  Israel  Smith."  <4)  Judgment  roll  In  the 
case  of  John  A^ew,  plaintiff,  v.  Israel 
Smith  and  Charles  H.  Ooleman,  defendants. 
This  was  a  proceeding  to  foreclose  a  mort- 
gage covering  the  one  acre  of  land  men- 
tioned in  the  deed  next  below  set  forth,  to 
which  proceeding  Charles  H.  Coleman,  being 
in  possession  of  a  portion  of  said  premises 
under  an  alleged  contract  to  purchase  the 
same  snbsequ^t  to  the  date  of  said  mortgage, 
was  duly  made  a  party,  and  appeared.  After 
tbe  proceedings  usual  in  such  cases,  a  de- 
cree was  made  12tb  July,  1879,  ordering  a 
sale  of  the  following  described  premises:  (1) 
"All  that  piece,  parcel,  or  tract  of  land,  con- 
taining three-fourths  of  an  acre,  bounded 
north  by  Plain  street,  east  by  lot  in  posses- 
sion of  Charles  H.  Coleman,  south  and  west 
by  lauds  of  Killlan  &  Fry.  (2)  All  that 
lot  of  laud  bounded  by  Plain  street,  east  by 
Pulaski,  south  by  lands  of  Killian  &  Fry, 
and  west  by  lot  formerly  of  Israel  Smith." 
(5)  Deed  of  KiUIan  &  Fry  to  Israel  Smith, 
dated  22d  February,  1872,  conveying  "all  that 
lot,  piece,  or  parcel  of  land  •  •  •  bound- 
ed on  the  north  by  Plain  street,  on  the  east 
by  Pulaski  street,  and  formerly  on  each 
side  of  said  street  208  feet  and  7  inches,  more 
or  less,  on  the  south  and  west  by  Killian  & 
Try,  and  containing  one  acre  more  or  less." 


Below  will  be  found  a  diagram  showing 
the  different  parcels  of  land  described  In 
the  testimony  of  plalntlfib*  witnesses. 
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It  appears  that  In  the  foreclosure  proceed- 
ings mentioned  above  the  decree  provided 
that  the  lot  containing  one  acre  should  hk 
divided  and  sold  In  two  parcels.  This  was 
done,  and  both  boagbt  by  John  Agnew,  tbe 
mortgagee.  One  of  these  lots,  containing 
one-quarter  of  an  acr^  and  rejm^aented  on 
the  diagram  as  lot  No.  4,  was  correctly  de- 
scribed in  the  master's  deed,  as  her^before 
mentioned.  The  other  lot,  containing  three- 
quarters  of  an  acre,  Is  described  In  the  mas- 
ter's deed  as  hereinbefore  mentioned,  and 
gives  tbe  eastern  boundary  as  a  lot  of 
Charles  H.  Coleman.  A  portion  of  the  land 
In  the  said  lot  of  three-quarters  of  an  acre 
was  possessed  by  Charles  H.  Coleman  at  the 
time  tbe  master  made  the  said  deed,  but 
did  not  form  the  eastern  boundary  of  the 
lot  mentioned  in  the  deed.  There  was  tes- 
timony to  the  effect  that  tbe  land  In  dispute 
was  in  the  possession  of  Killian  &  Fry  from 
1851  until  1872,  when  they  conveyed  to 
Israel  Smith,  who  mortgaged  to  John  Ag- 
new, and  remained  In  possession  until  1880, 
when  the  land  was  purchased  by  said  Ag- 
new under  the  Judgment  of  foreclosure  of 
said  mortgage;  that  John  Agnew  was  in  pos- 
session from  1880  until  1884,  when  he  sold 
to  Mamie  Scates  (sometimes  called  Swygert), 
in  1884,  and  who  retained  possession  until 
the  time  of  her  death. 

Tbe  first  question  to  be  considered  in  a 
case  of  this  kind  is:  If  the  boundary  alleg- 
ed to  be  erroneously  set  forth  In  the  descrip- 
tion of  the  property  Is  rejected,  does  enough 
remain  to  render  certain  the  locus  in  quo? 
When  this  can  be  dene  the  law  permits  the 
rejection  of  such  erroneous  boundary.  In  tbe 
case  of  Bratton  v.  Clawson,  3  Strob.  129,  the 
court  says:  "On  this  subject  the  rule  laid 
down  in  Sbep.  Touch.  Is  that  when  there 
Is,  In  the  first  place,  a  sufficient  certainty  and 
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demonstration,  and  an  additional  term  of  de- 
scription whlcti  fails  in  point  of  accuracy, 
it  Bliall  be  rejected  as  surplusaipe."  In  this 
case  the  description  of  the  lot  would  be  cer- 
tain If  the  words  describing  the  eastern 
boundary  are  rejected  as  surplusage.  When 
Tve  have  three  of  the  boundaries  of  a  lot,  the 
fourth  Is  ascertained  ordinarily  by  drawing 
a  straight  line  from  the  termini  of  two  of 
the  boundaries  so  as  to  Inclose  the  property 
covered  by  the  three  boundaries,  2  Am.  ft 
Eng.  Enc,  Law.  p.  501. 

When,  as  In  this  case,  words  descriptive 
of  the  locus  in  quo  are,  In  the  main,  applica- 
ble to  either  of  the  two  iiarcels  of  land,  and 
Issue  Is  joined  as  to  the  location,  this  raises 
questions  of  fact  to  be  determined  by  the 
Jury.  To  correct  an  error  of  this  kind  does 
not  require  that  resort  should  be  had  to  a 
(^urt  of  equity.  The  rule  for  determining 
the  location  of  the  land  Is  clearly  expressed 
In  2  Am.  &  Eng.  Enc.  Law,  p.  407,  as  fol- 
lows: "In  the  endeavor  to  ascertain  the  lim- 
its or  boundary  of  the  land  which  the  gran- 
tor Intended  to  convey,  the  courts  will  ascer- 
tain, if  possible,  all  the  circumstances  sur- 
rounding and  connected  with  the  parties  and 
the  land  at  the  time  of  the  conveyance,  since 
parties  are  presumed  to  refer  to  the  condi- 
tions at  that  time,  and  the  meaning  of  the 
terms  used  in  the  description  can  only  be  as- 
certained by  a  knowledge  of  the  relative  po- 
sitions of  themselves  and  of  the  land."  Pos- 
session was  taken,  under  the  master's  deed, 
of  the  property  in  dispute,  and  there  is  no 
testimony  that  any  of  the  parties  through 
whom  the  plaintiffs  claim  ever  had  any  in- 
terest in  the  other  lot  which  answers  to  the 
description  In  the  deed  except  Klllian  &  Fry. 
Every  surrounding  circumstance  in  this  case 
shows  that  the  description  of  the  eastern 
boundary  was  a  mistake,  and  that  the  pre- 
siding judge  was  right  In  admitting  such  tes- 
timony. 

There  Is  another  reason  why  the  nonsuit 
was  properly  refused.  The  "case"  contains 
the  statement  that  the  evidence  of  the  de- 
fendant disclosed  no  claim  of  title  except 
through  Mamie  Scates,  through  whom  the 
plaintiffs  also  claimed.  The  evidence  ot  the 
defendant  having  shown  that  the  parties 
claimed  title  from  a  common  source,  he  can- 
not now  Insist  upon  his  objection  that  there 
was  no  such  testimony.  Martin  v.  Ranlett,  5 
Klch.  Law.  545;  Thomas  v.  Jeter,  1  Hill  (S. 
C.)  382.  The  respondents'  attorneys  contend 
that  even  If  the  master's  deed  did  not  ctmvey 
the  land  In  dispute  they  can  nevertheless 
maintain  their  action  because  their  rights  are 
derived  from  Agnew,  who  was  a  mortgagee 
in  possessicm  after  condition  broken.  It 
must  have  escaped  the  notice  of  counsel  for 
respondents  that  section  1,  p.  536,  of  the 
Revised  Statutes  of  1873,  was  amended  in 
1879  by  striking  out  from  the  statute  relat- 
ing to  the  foreclosure  of  mortgage  the  words 
"and  Bald  provlslMis  BhaU  not  apply  wtaw 


the  m(»>tgagor  shall  be  out  of  posseaslon." 
Thes*  exceptions  are  overruled. 

The  third  exception  is  as  fellows:  &)  "Be- 
cause his  honor  erred  in  admitting,  against 
defendant's  objection,  the  testimony  of  tbe 
vrltness  A.  W.  Ray  as  to  the  declaration  of 
the  deffflidant  alleged  to  have  been  made  to 
him."  This  testimony  was  objected  to  <mi 
the  ground  that  it  was  a  privileged  com- 
munication. The  defendant's  attorney  sub- 
mitted to  BIr.  Ray's  discretion  the  question 
whether  It  was  a  privileged  communication. 
He  thereby  waived  the  right  of  such  objec- 
tion to  the  testimony.  This  exception  la 
overruled. 

The  fourth  exception  Is  as  follows:  (4) 
"Because  his  honor  erred  in  admitting 
against  the  defendant's  objection,  the  deeds 
of  Barnwell,  master,  to  Agnew,  and  the  fore- 
closure proceedings  in  the  case  of  Agnew  t. 
Smith,  when  It  was  shown  that  the  lands 
described  in  said  deeds  and  in  the  decree  of 
sale  In  said  case  were  not  the  lands  or  any 
I»rt  of  the  lands  in  dispute."  This  excep- 
tion Is  disposed  of  by  what  is  said  In  con- 
sidering the  first  and  second  exceptions,  and 
Is  therefore  overruled. 

It  is  the  judgment  of  this  court  that  tbe 
judgment  of  the  dUrcnU  court  be  afllnned. 


(44.  S.  a  482) 
MORRIS  T.  PALMER  et  al. 
(Sapteme  Coart  of  Sooth  Carolina.    Sept.  8; 
1885.)  . 

Tkxahct  at  Will— CsaTioRAii— Bavraw  of 

FlNDlHOS. 

1.  Plaintiff  leased  certain  premiaes  to  one 
who  afterwards  aBsigned  tbe  lease  to  defendant, 
with  plaintiff's  consent.  After  defendant  went 
Into  poBsession,  plaintiff  agreed  to  execute  a  new 
lease  to  defeodaat;  bat,  after  defendant  ^gned 
the  new  lease,  plaintiff  refused  to  do  so.  Bdd, 
that  defendant  was  not  a  tenant  at  will,  within 
the  meaning  of  Rev.  St.  1893,  S  1938,  providing 
for  the  ejectment  of  a  person  who  goes  "into 
possession  of  land  *  *  *  as  a  tenant  at 
wUl,"  etc. 

3.  The  findings  of  &ct  of  a  trial  justice  in 
certiorari  proceedings  are  condasiTe  upon  the 
drcuit  and  saprune  courts. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  O.  W.  Buchanan,  Judge. 

Ejectment  by  R.  F.  Morris  against  J.  F. 
Palmer  and  others,  brought  under  Rev.  St 
1893,  §  1938.  Defendants  had  judgment,  and 
plaintiff  appeals.  Affirmed. 

The  trial  Justice,  on  the  2Gth  day  of  March, 
1806,  filed  the  following  decision  In  writing, 
viz.:  "On  the  27th  day  of  January.  1^.  the 
plaintiff  had  this  court,  under  section  1838, 
Rev.  St  S.  C,  to  serve  a  notice  on  defendant 
to  show  cause,  at  the  expiration  of  ten  C^^ys, 
why  he  should  not  be  ejected  from  plaintiff's 
pi^mlses,  as  In  case  of  landlord  vs.  tenant  at 
will.  The  only  question  for  the  court  to  de- 
termine Is  as  to  whether  or  not  the  defendant 
herein  went  Into  possesalcHi  ot  plaintiff's  land 
as  a  dunesUc  servant,  tenant  at  wlU,  or  to 
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labor  otherwise.  The  court  finds,  as  matt^ 
of  fact:  (1)  That  the  plaintiff  Is  owner  of 
land  In  dtepate;  that  he  leased  the  same  for 
two  rears,  ending  December  31,  1896,  to  one 
B.  E.  Glhert.  for  2,800  pounds  of  lint  cotton 
annually.  That  the  said  B.  E.  Glbert 
afterwards  rented  the  said  pranisee  to  the 
d^endant  herein  for  two  yearsj  ending  De- 
cemb^  31,  1895.  conditioned  that  defendant 
pa7  to  plaintiff  the  annual  raitol  of  said  land, 
to  wit,  2,600  pounds  of  lint  cotton,  and  also 
pay  as  additional  consideration  to  him,  the 
said  B.  E.  Qlbert,  400  pounds  of  lint  cotton, 
and  allow  him  the  use  of  a  dwelling  and  four 
acres  of  land  till  the  expiration  of  his  lease. 
Both  c<mditIons  were  fulfilled  by  the  defend- 
ant. ^  After  the  trade  had  been  made  be- 
tween the  defendant  herein  and  the  said  B. 
K  Gibert,  the  defendant  and  {Oaintiff  agreed 
to  enter  into  a  lease  for  the  said  premises 
identical  with  that  of  plaintiff  and  B.  E.  Glb- 
ert This  lease  was  signed  by  defendant, 
and  turned  orer  to  [dalntiff  for  bis  signature, 
who  promised  to  sign  It,  but  never  did,  and 
consequently  Is  not  before  this  court  for  con- 
sideration. Therefore,  the  question  Is,  as  al- 
ready stated,  as  to  whether  or  not  the  defend* 
ant  is  a  tenant  at  will,  domestic  servant,  etc. 
Did  the  defendant  go  Into  possession  of  plain- 
tiff's land  by  virtue  of  an  agreement  with 
plaintiff?  On  this  point  the  testimony  is 
dear  that  the  defendant  went  Into  pbssesslon 
of  plaintiff's  land  by  virtue  at  contract  with 
B.  B.  Oibert  Did  the  defendant  buy  B.  E. 
Glbert's  lease?  If  so,  did  defendant  pay  Gib- 
ert 400  pounds  of  lint  cotton,  and  the  use  of  a 
dwelling,  for  the  two  years,  besides  paying  to 
plaintiff  tbeannual  r^tal?  On  this  point  the 
testlmfmy  Is  not  disputed.  The  defendant 
might  be  considered  a  teoant  at  will,  or  hold- 
li^  under  parol  lease  with  B.  E.  Glbert  How- 
ever, this  question  is  not  before  the  court  for 
ooMlderatlon.  The  defendant  having  i^own 
sufficient  cause  why  he  should  not  be  ejected 
from  said  premises.  It  is  ordered  and  ad- 
judged that  he  be  allowed  to  retain  posses- 
sion of  said  premises  nntll  the  eo^lratlon  of 
Glbert's  lease." 

Snbsequently,  on  March  29,  1895,  the  trial 
Justice  made  the  f(rtlowIng  additional  certlfl- 
cate,  which  was  used  on  the  hearing:  "I 
*  *  *  do  hereby  cwUfy  that  upon  the  re- 
turn to  the  summons  to  the  defendant  Pal- 
mer to  show  cause  why  he  should  not  be 
ejected  from  the  premises  In  dispute,  as  a 
tenant  at  will  of  the  said  Morris,  the  said  Pal- 
mer introduced  evidence  tending  to  establish, 
and  which  did  establish  to  my  satIsfactl<Hi,  a 
regularly  executed  written  lease  of  the  prem- 
ises In  dispute  from  M(»*ris  to  one  Benjamin 
Gibert  for  the  period  of  two  yeerH,  and  long- 
er If  desired.  I^irol  evldrace  of  this  lease 
was  offered  after  It  bad  been  shown  that  the 
said  Palmer  had  given  to  the  said  Morris,  In 
whose  custody  the  Instrument  was,  due  writ- 
ten notice  to  produce  It  upon  the  trial,  and  be 
bavlBg  refused  or  failed  to  do  so,  claiming 
that  he  bad  burnt  It,  aa  the  evidence  will 


show.  I  further  certify  that  at  the  said  trial 
the  defendant  Palmer  proved  and  Introduced 
In  evidence  a  regularly  executed  written  as- 
signment and  transfer  from  the  said  Glbert  to 
tbe  said  Palmer  of  the  lease  from  Morris  to 
Glbert;  that  at  the  conclusion  of  the  said 
trial  the  said  instrument  was  returned  to  tlie 
said  Paim^,  as  it  was  thought  that  he  was 
entitled  to  the  custody  of  the  same.  For  this 
reason  the  said  assignment  or  transfer  was 
not  included  in  the  record  a&A  np  In  response 
to  the  writ  of  certioTari." 

The  case  came  on  for  hearing  on  the  29th  day 
of  March,  1896,  and  on  the  l&t  day  of  April 
the  circuit  Judge  filed  tlie  following  order: 
'"rhis  ease  comes  up  ou  the  return,  and  a  vol- 
untary amended  return,  to  the  prellmiuary 
order  Issued  by  me  at  chambers.  It  being  of 
that  class  of  cases  triable  before  a  trial  Jus- 
tice, wherein  there  is  no  provision  for  appeal 
made  by  the  statute,  a  remedy  to  correct  er- 
rors below  Is  sought  by  an  application  to  the 
efficiency  of  a  writ  of  certiorari.  The  power 
In  this  court  at  chambers  is  expressly  given 
by  Act  Dec.  18,  1S91  (20  St  1123),  and  now  a 
part  of  section  2247  of  the  Revised  Statutes 
of  1893  (volume  1),  pMsed,  no  doubt,  in  an- 
swer to  the  objections  made  in  State  v.  Black, 
34  S.  G.  194,  13  S.  E.  361.  The  contention  of 
the  i^aintiff  Is  that  the  occupancy  of  the  de- 
fendant is  that  of  a  tenant  at  will.  'An  es- 
tate at  will  is  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to 
hold  at  the  will  of  the  lessor.'  2  BL  Comm. 
145;  4  Kent,  Comm.  lllz.  It  was  deter- 
mined very  anciently-  by  tbe  common  law,  and 
upon  principles  of  Justice  and  policy,  that  es- 
tates at  will  are  equally  at  tbe  will  of  both 
parties,  and  neither  of  them  was  permitted 
to  exercise  his  pleasure  In  a  wanton  manner, 
and  contrary  to  equity  and  good  faith/  4 
Kent,  Comm.  111.  The  policy  that  construes 
what  would  once  have  been  construed  teecoB 
of  a  tenancy  at  wlU  into  a  tenancy  from  year 
to  year  is  inexorable  and  continoous,  and  is 
in  keeping  with  an  enlightened  public  regard 
for  the  welfare  of  boti)  parties  The  tenden- 
cy to  such  modem  construction  may  be  under- 
stood when  a  leading  anthorily  upon  the  sub- 
ject says  of  it:  The  reservation  of  annual 
rent  Is  the  leading  circumstance  that  turns 
such  an  uncertain  estate  into  that  of  a  lease 
from  year  to  year.  If  the  tenant  b&  placed 
on  the  land  without  any  terms  prescribed  or 
rent  reeibrved,  and  as  a  mere  occupier,  be  is 
strlctiy  a  tenant  at  will,'— the  inference  being 
logical  and  irresistible  that  if  there  be  terms 
prescribed  and  rent  reserved,  certain  and  def- 
inite, the  tenancy  Is  not  that  of  a  t^iant  at 
will,  the  certainty  of  continuance  assured. 
In  the  light  of  this  rale,  let  us  look  Into  the 
evidence,  and  see  what  la  the  holding  by  the 
tenant  now;  and,  as  necessary  to  such  In- 
quiry, let  us  examine  into  his  entry  Into  this 
land,  for  It  Is  a  general  rule  that  a  tenancy 
once  shovrn  to  exist  will  be  presumed  to  con- 
tinue 80  long  as  the  tenaiit  remained  In  pos- 
session.   It  appears  thore  two  con- 
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tracts  sought  to  be  proved  before  the  trial 
Justice,  or  rather  a  double  liability  growing 
out  of  the  same  transaction.  The  defendant 
agreed  to  take  an  assignment  of  the  lease 
executed  by  the  plaintiff  and  one  B.  B.  Gib- 
ert,  by  which.  In  consideration  of  a  certain 
amount  of  cotton,  and  the  occupancy  of  cer- 
tain dwelling,  the  Interest  of  Olbert  was 
transferred  to  the  defendant  The  defend- 
ant, being  solicitous  of  his  holding,  and  with 
a  view  of  getting  the  landlord  to  recognlM 
him  as  his  tenant,  entered  into  a  special  con- 
tract, promising  the  payment  of  certain  rent. 
It  is  to  be  noted  that  the  date  of  this  latter 
instrument  Is  4th  of  January,  1894,  and  con- 
templates the  termination  of  the  tenancy  on 
the  1st  day  of  January,  1896,— a  two-years 
lease.  It  is  also  remarked  that  although  it 
purports  to  be  an  agreement  for  two  years, 
and  the  defendant  canied  It  into  Effect,  it  1b 
signed  by  the  tenant  alone;  the  landlcml,  al- 
though having  promised  to  sign  It,  has  omit- 
ted to  do  so.  The  trial  justice  found,  as  mat- 
ter of  fact>  that  the  defendant  was  the  ten- 
ant under  GIbert'8  contract,  and  was  In  pos- 
session by  right.  If  the  defendant  Is  in  un- 
der a  Talld  contract.  It  matters  little  whether 
It  be  Gibert's  or  his  own.  It  is  contended 
that,  inasmuch  as  the  contract  was  signed  by 
the  defendant  here  alone,  it  Is  Indeed  no  valid 
lease,  but  a  tenancy  at  will.  The  paper  in 
other  respects  is  certain  and  definite,  both  as 
to  the  time  of  the  lease  and  the  rental  to  be 
jiald  therefor.  If  this  be  so,  and  the  parties 
liave  gone  Into  possession  of  their  respective 
lights  under  tho  provisions  of  the  paper,  it 
is  a  contract  executed  and  binding.  And  the 
writing  of  the  plaintiff,  expresoiy  reciting  the 
rec^pt  of  the  rent  In  fall  for  the  year  1894, 
shows  the  payment  and  i>oesesslon  by  and  In 
the  defendant.  Under  these  facts,  such  ten- 
ancy Is  not  a  tenancy  at  will,  but  is  one  for 
two  years,  under  the  terms  of  the  holding. 
The  landlord  Is  bound  In  the  same  manner 
that  the  tenant  would  be  bound  if  the  tenant 
had  omitted  to  sign  the  lease,  and  had  al- 
lowed the  landlord  to  sign  alone;  for  'if  a 
tenant  take  possession  and  occupy  under  a 
written  mMnorandum  for  a  preset  demise, 
which  he  has  nev^  signed,  it  seems  that  he 
shall  be  presumed  to  hold  upon  the  terms 
specified  in  such  memorandum.*  1  Chit  Ckmt. 
(Ed;  1874)  p.  453.  So,  upon  either  view  of  the 
matter,  the  decision  of  the  trial  Justire,  refus- 
ing to  eject  the  defendant,  should  stand;  the 
question  b^ng,  not  whether  he  Is  an  assignee 
or  lessee  of  Gibert,— a  lessee  of  plaintiff, 
merely,— but  whether  or  not  he  occupies  such 
an  estate  as  comes  within  the  section  Invok- 
ed.   Let  the  writ  be  discharged,  with  costs." 

The  plaintiff  excepts  to  the  said  order  of  the 
circuit  Judge,  and  asks  the  supreme  court  to 
reverse  the  same,  for  that  his  honor  erred  In 
the  following  particulars:  "(1)  In  holding  that 
the  paper  in  the  form  of  a  lease,  signe^l  by 
the  defendant  Palmer  alone,  is  a  contract  ex- 
ecuted and  binding,  and  that  the  tenancy  was 
not  one  at  will,  but  one  for  two  years,  under 


the  terms  of  the  holding.  (2)  In  not  holding 
that  the  lease  being  signed  by  one  party  only 
amounted  to  no  more  than  a  parol  lease, 
which  did  not  give  the  tenant  the  right  to 
hold  for  a  longer  period  than  twelve  months, 
nnder  the  express  terms  of  section  1932  of  the 
Revised  Statutes  of  South  Carolina,  as  passed 
tn  1893.  <S)  1°  not  holding  that,  under  sec- 
tion 2149  of  the  Revised  Statutes  of  1893,  an 
estates  or  Interests  In  lands  not  put  in  writing 
and  signed  }yy  the  parties  shall  have  the  fwce 
and  effect  of  estates  at  will  only,  and  In  not 
holding  that  the  estate  in  this  case  vras  oidy 
an  estate  at  wlU,  nnder  the  express  terms  of 
Bald  section.  (4)  In  not  holding  that  the  trial 
Jastlcehadcommltted  error  of  lawin  refusing 
to  pass  upon  the  effect  of  the  lease  signed  \fy 
Palmer,  and  in  not  reversing  the  Judgnient  of 
the  trial  Justice,  and  ordering  him  to  Issne  a 
warrant  to  put  the  i^alntiCC  In  poeseealon  of 
the  land  in  dispute.  ^  Because  of  oror  in 
holding  that  if  a  tenant  be  put  into  posses- 
sion of  land  under  prescribed  terms,  and  dtf- 
Inlte  rent  reserved,  that  he  is  not  a  tenant  at 
will;  thus  Ignoring  the  express  terms  of  sec- 
tion 1038  of  the  Revised  Statutes  of  18^  and 
section  2149  of  said  statutes,  which  lays  down 
the  law  of  this  state.  (6)  In  holding  that  the 
defendant  was  rightfully  in  possession  of  the 
premises  in  dispute  because  he  went  in  orig- 
inally by  virtue  of  an  agreement  with  the 
plaintiff,  although  the  statute  is  express  that 
an  parol  agreements  shall  only  last  one  year. 
(7)  In  holding  that  the  receipt  of  the  rent  for 
the  year  1894  by  the  plaintiff  would  have  the 
effect  of  making  the  fa<dding  a  tenancy  from 
year  to  year." 

Oraydon    ft    Otaydoii,    for  appelant. 

Fmnk  B.  Gary,  for  respoadraits. 

McIVER,  C.  J.  In  this  case  the  plaintiff, 
on  the  27th  January,  1896,  Instituted  procee*!- 
Ings,  under  section  1938  of  the  Revised  Stat- 
utes of  1893,,  to  eject  defendants  from  the 
possession  of  certain  premises  belonging  to 
plaintiff,  upon  the  ground  that  they  were  in 
possession  as  tenants  at  will  only.  The  case 
b^ow  turned  upon  the  qoestion  as  to  whether 
the  defendants>  or  rather  the  islncipal  de- 
fendant, Palmer  (the  other  defendants  be- 
ing probably  his  employes),  was  a  tenant  nt 
will  of  plaintiff.  Upon  hearing  the  return 
to  the  rule  to  show  cause  the  trial  justice 
held,  substantially,  that  Palmer  was  not  a 
tenan/t  at  will,  and  refused  to  Issue  his  war- 
rant for  the  ejectment  of  said  Palmer. 
Therefore,  the  plaintiff  applied  for  and  ob- 
tained from  his  b<»ior.  Judge  Buchanan,  a 
writ  Of  certiorari,  requiring  the  trial  justice 
to  certify  to  him  all  the  proceedings  in  the 
cause.  To  this  writ  the  trial  Justice  made 
his  return  and  amended  return,  as  set  forth 
In  tlie  case,  and  the  case  was  heard  by  the 
circuit  judge  upon  said  return,  who  rendered 
the  judgment  set  out  In  the  case,  affirming 
the  action  of  the  trial  justice,  and  dismiss- 
ing the  writ  of  certl(H-ari.   From  this  Judg- 
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ment  plaintiff  appeals  upon  the  several 
grounds  set  out  In  tbe  record,  which,  to- 
gether with  tbe  return  of  the  trial  Justice 
and  the  Judgment  of  the  circuit  Judge,  should 
be  Incorporated  in  the  report  of  the  case. 

The  facts  as  found  by  the  trial  Justice, 
may  be  stated  substantially  as  follows:  That 
plalntift,  beiuK  the  ownw  of  the  premises  in 
questlcot,  duly  executed  a  lease  in  writing, 
with  one  Qibert,  for  the  lease  of  said  ptxm-' 
Ises  for  tbe  term  of  two  years  ending  on  tbe 
31st  December,  18U5,  said  lessee  to  have  the 
refusal  of  the  ^-emlaea  tor  another  term  at 
the  ^piration  of  said  lease;  that  after  the 
execution  of  said  lease  tbe  said  Glbert  rmi 
ed  said  premises  to  the  defendant  Palmer, 
upon  certain  to-ms,  which  were  duly  com- 
plied with,  and  executed  to  said  Palmer,  in 
writing,  an  assignment  of  his  l«i8e  from 
plaintbT,  with  the  knowledge  and  ctHisent  of 
the  plalnUfl,  as  tbe  testimony  ot  tbe  plaintiff 
himself  shows;  that  after  this  trade  or  trans- 
action between  Glbert  and  Palmer  the  plain- 
tiff and  Palmer  agreed  to  enter  Into  a  lease 
identical  with  that  of  tbe  plaintiff  and  Gl- 
bot,  and  a  lease  was  so  drawn  and  signed 
by  Palmer,  and  turned  orer  to  pdalntlff,  who 
promised  to  sign  it,  but  never  did  so;  and 
that  the  defendant  went  Into  posseasloa  of 
tbe  land  under  bis  (xmtract  with  Glbert. 
These  findings  of  fact  by  the  trial  Justice  are, 
in  certiorari  proceedings,  final  and  ccuclu* 
sire,  both  upon  the  circuit  Judge  and  this' 
court  State  v.  Foot,  24  S,  C.  510,  recog* 
niaed  and  followed  in  Gharies  t.  Byrd,  29  S. 
C.,  at  page  558,  8  S.  E.  1.  One  of  these  find- 
lugs  of  facts,  to  say  nothing  of  other  points 
In  tbe  case,  to  wit,  that  Palmer  went  into 
possession  of  the  land  under  his  contract  with 
Glbert,  Is  absolutely  conclnslve  of  the  cor- 
rectness of  the  conclusicm  reached  by  tbe 
trial  Justice,  and  concurred  In  by  the  circuit 
Judge,  for  section  1938  of  tbe  Kerleed  Stat- 
utes reads  as  follows:  "When  any  person  has 
gone  or  shall  hereafter  go,  into  possession,  of 
any  land  of  another,  either  as  a  tenant  at 
will,  or  under  a  contract  to  serve,  either  as  a 
common  laborer  or  otberwise,"  etc.  Tbe 
remedy  provided  for  by  that  section  may  be 
applied  tor  and  obtained  whenever  such  per- 
son shall  r^use  or  neglect  to  quit  tbe  prem- 
ises so  occupied  when  required  by  the  per- 
son letting  the  same.  Now,  under  such  find- 
ing of  fact.  It  Is  very  certain  that  Palmer 
did  not  go  Into  possession  of  tbe  premises 
as  tbe  tenant  at  will  of  the  plaintiff,  but,  on 
tbe  contrary,  be  went  lAto  possession  under 
bis  contract  with  Glbert,  and  hence  the  pro- 
visions of  that  section  do  not  apply.  It  will 
be  observed  that  this  Is  a  special  statutory 
IH-ovlsioo,  of  a  somewhat  stringent  and  sum- 
mary chai'acter,  and,  under  the  well-settled 
rule,  can  only  apply  to  cases  falling  strictly 
within  tbe  terms  of  the  statute.  It  cannot, 
therefore,  be  applied  to  a  case  where  a  per- 
son has  not  gone  Into  possession  as  a  tenant 
at  will,  or  under  a  contract  to  serve  as  a  do- 
mestic servant  or  common  laborer,  or  other- 


wise, but,  to  raider  this  section  ai^llcable,  It 
must  be  shown  that  the  person  to  whom  It  Is 
sought  to  be  applied  has  gone  into  posses- 
ion as  a  tenant  at  will,  etc.  If  the  peraon 
goes  Into  possession  as  a  trespasser,  then  tbe 
remedy  provided  by  section  2432  of  tbe  Re- 
vised Statutes  must  be  resorted  to,  or,  if  he 
undertakes  to  hold  over  after  the  expiration 
of  his  lease,  then  there  are  other  sections  of 
the  Revised  Statutes  which  afford  appropriate 
remedies.  So  that,  even  if  we  were  disposed 
to  hold,  under  tbe  evidence  In  this  case  (as 
we  must  say  that  we  are  not  Inclined  to  do), 
that  the  abortive  agre«uent  to  enter  into  a 
lease  be  ween  the  plaintiff  and  the  defend- 
ant after  the  latter  had  gone  into  possession 
tinder  his  contract  with  Glbert  bad  the  effect 
of  converting  the  defendant  into  a  tenant  at 
will  of  plaintiff,  ttw  provisions  ot  the  statute 
under  which  this  proceeding  was  Instituted 
would  not  apply,  for  the  reason  that  the  facts 
do  not  bring  this  case  within  the  terms  of 
that  statute.  We  need  not,  therefore,  enter 
into  any  inquiry  as  to  the  effec^t  of  the  agree- 
ment between  plaintiff  and  defendant  to  enter 
Into  a  new  lease,  Identical  In  terms  to  that 
of  Glbort,  which  bad  been  duly  assigned  to 
Palmer,  with  the  plaintlCTs  conseait,  which 
had  not  only  been  drawn,  but  actually  exe- 
cuted by  the  defendant,  but  not  signed  by 
the  plaintiff,  ^ply  because  he  failed,  with- 
out any  reason  or  excuse,  so  ftir  as  appears, 
to  keep  his  promise  to  ^n  It;  for  If,  as 
claimed  by  appellant,  bis  failure  to  sign  tbe 
new  lease  rendra^'it  absolutely  void,  then 
the  whole  attempt  to  enter  Into  a  new  con- 
tract between  plaintiff  and  defendant  must  be 
regarded  as  having  failed,  and  the  defendant 
must  be  considered  as  being  In  possession  as 
assignee  of  the  lease  to  Glbert,  and  entitled 
to  hold  tbe  same,  at  least,  until  the  Slst  day 
ot  December,  1895.  Sm-ely,  tbe  appellant 
cannot  be  permitted  to  claim  the  benefit  of  a 
part  of  tbe  arrangement  made  with  defend- 
ant, and  repudiate  the  other  port,  which 
foiled  of  legal  effect  aimi^y  t>ecause  of  plain- 
tiff's unexplained  refusal  or  neglect  to  sign 
tbe  new  lease  after  promising  to  do  so.  He 
canuot  be  permitted  to  say  that  tbe  parol 
agreement  to  ent^  into  a  new  lease— nothing 
having  been  reduced  to  writing  and  signed 
by  the  parties— had  tbe  effect  of  constltutlnig 
the  defendant  a  tenant  at  will  when  the  ui- 
disputed  evidence  shows  that  such  agreement 
was  put  in  writing,  and  actually  signed  by 
one  of  tbe  parties,  and  not  signed  by  tbe  oth- 
er (tbe  appellant  himself)  simply  betause  of 
bis  unexplained  refusal  or  neglect  to  keep 
his  promise  to  do  so.  The  whole  arrange- 
ment for  a  new  lease  must  either  be  entirely 
ignored,  or  It  must  be  regarded  as  having 
beeu  carried  Into  full  force  and  effect  ac- 
cording to  the  manifest  Intention  of  the  par- 
ties at  tbe  time.  Any  other  view  would,  it 
seems  to  us,  be  subversive  of  every  principle 
of  law  and  Justice,  and  cannot  be  sanctioned 
by  this  court.  We  think,  therefore,  tbat  In 
any  view  of  the  case  the  Judgm^  appealed 
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ttmn  must  be  sustained.  Tbe  Judgment  of 
thlB  court  la  tliat  tbe  judsment  ot  tbe  cir- 
cuit Jodgo  be  affirmed. 


(45  S.  C.  107) 

FBBFLES  at  al.  T.  GUMMINOS  et  al. 
(Sapreme  Court  of  South  Carolina.    Sept.  9, 

Rhtibv  on  Appbai.— Absiokmist  or  Ebbohs. 

1.  FindingB  of  fact  by  the  court  on  legal  ia- 
sues  cannot  be  reviewed  on  appeal. 

2.  An  exception  tbat  a  decree  Is  contrary  to 
law  and  tbe  evidence  la  too  general  to  be  cooald- 
ered. 

Appeal  from  common  pleas  circuit  court  of 
Hampton  county;  J.  J.  Norton,  Judge. 

ActlOTi  by  W.  H.  Peeples  and  another 
against  G.  0.  Cummlngs  and  others.  From 
Judgment  for  plalntlCFs,  defendant  Cum- 
mlngs appeals.  Affirmed. 

The  decree  of  the  court  below  Is  aa  fol- 
lows: 

"This  Is  an  action  brought  by  W.  H.  Pee- 
ples and  Mary  Annie  MlxBon,  alleging  that 
they  are  tenants  In  common  with  the  de- 
fendants «f  a  tract  of  land  In  Hampton 
county,  and  asking  partition  of  the  same 
according  to  the  rights  of  the  respective  par^ 
tlw.  The  defendant  C.  O.  Cummlngs  an- 
swers, denying  the  allegations  In  the  com- 
plaint, setting  ap  title  In  himself,  and  plead- 
ing also  the  statutes  of  limitation.  L.  A. 
Tuten  also  answers,  disclaiming  any  Inter- 
est in  the  land.  The  other  defendants  are 
Infants,  and  under  the  protection  of  the 
courts.  The  plaintiffs  also  claim  that  the 
defendant  C  C.  Cummlngs  committed  waste 
on  the  land  since  23d  March,  1891,  and  ask 
for  an  accounting.  The  testimony  clearly 
establishes  that  no  timber  has  been  cut  on 
the  land  since  C.  C.  Cummlngs  came. Into 
possession,  and  therefore  this  question  Is 
eliminated  from  the  controversy. 

"The  only  question,  therefore,  Is,  have  the 
plaintiffs  set  up  a  title  to  the  land  which 
entitles  them  to  a  partition  thereof?  It  la, 
of  course,  incumbent  on  the  plaintiffs  to 
show  titles  In  themselves  by  clear  and  un- 
disputed chain.  Inasmuch  as  the  defendants 
deny  title;  and,  before  partition  can  be  had, 
tbe  same  strictness  of  proof  is  necessary  as  Is 
required  in  an  action  of  trespass  to  try  title. 
Tbe  issues  are  all  by  consent  submitted  to 
the  court.  Jury  trial  being  waived.  The 
plaintiffs  have  no  title  deeds  whatever  to 
the  property,  but  claim  title  from  Eliza  Pee- 
ples, who  was  the  mother  of  the  plaintiffs. 
Tbe  deeds  through  which  C.  C.  Cummlngs 
claims  are  relied  on  by  plaintiffs,  supported 
by  the  testimony,  to  show  that  this  d^nd- 
ant  claims  through  a  common  source,  which 
fact  is  admitted  by  the  defendant  O.  0.  Cum- 
mlngs. It  la  thwefore  adjudged  that  BUaa 
Peeples  owned  tbe  land,  and  the  plalntlffB 
must  prevail  unless  she  conv^ed  It  to  W. 
J.  Peeples,  or  he  has  held  it  advers^y  to  her 
title  sufficiently  long  to  acquire  a  title  as 


against  her  and  her  heirs.  C.  C.  Cummingft 
claims  that  Abram  Peeples  and  the  said 
KUza,  then  his  wife,  made  a  note  to  W. 
J.  Peeples  for  the  sum  of  $371  on  the  3d 
day  of  May,  ISOO;  that.  In  order  to  secure 
the  payment  of  said  note,  they  put  said  W. 
3.  Peeples  in  possessloa  of  the  land  in  dis- 
pute, and  authorized  him  to  sell  the  same, 
and        their  said  note;  that  subsequentlj- 

'sald  Eliza  executed  a  deed  to  W.  J.  Peeples 
for  said  land;  that  Abram  Pe^les  died  in 
18G5,  and  W.  T.  Peeples  married  said  Eliza 
on  4i3i  January,  1866.  In  1860  the  note  ot 
Abram  Peeples  and  wife  was  the  note  of 
the  husband  alone,  Ycld  aa  to  the  wife 
Her  act  with  her  husband  putting  W.  J. 
Peeples  In  possession  was  without  cuisld- 
eration  as  to  her,  and  void.  Even  If  it  had 
been  based  upon  a  valuable  consideration, 
the  effect  would  be  only  to  give  such  right 
as  a  husband  alone  could  give;  tbat  is,  poa- 
session  during  his  life.  The  burdei  of  prcx>f 
to  show  that  Eliza  made  valid  deed  to  W. 
J.  Peeples  Is  upon  d^endant  It  is  not 
ahown  by  proof  that  he  once  had  a  deed 
which  was  lost  (see  Standrldge  v,  Powell. 
11  S.  C.  550);  for  It  does  not  follow  that  It 
was  made  during  noncoverture,  nor  that  it 
had  the  requisite  number  of  witnesses.  W. 
J.  Pe^les  does  not  pretend  to  fix  the  time, 
nor  does  Rigdon  Peeples.  On  the  contrary, 
one  would  Infer  from  Rigdon  Peoples*  tes- 

"tlmony  that  W.  J.  Peeples'  possession  and 
claim  to  sell  were  derived  solely  from  the 
transaction  between  Abram  and  her,  on  tbe 
one  side,  and  W.  J.  Peeples,  on  the  other. 
Bo  no  valid  deed  was  executed.  W.  J.  Pee- 
ples married  Eliza  in  1866,  and  was  entitled 
to  the  possession  of  all  her  lands,  and  no 
nmning  of  the  statutes  could  occur  during 
coverture.  She  left  minor  children,  the 
youngest  of  which  came  of  age  In  1873. 
About  the  time  be  came  of  age  his  alster 
and  cotenant,  Emma  Tuten,  died,  leaving 
minor  children,  and  who  are  still  minors, 
so  that  there  is  no  statutory  bar  to  recov- 
ery in  this  action.  It  is  adjudged  that  C.  C. 
CummingB  has  failed  to  establish  exclusive 
title  to  the  tract  of  land  described  in  the 
complaint,  and  that  a  writ  in  partition  do 
Issue  In  accordance  with  the  prayer  of  the 
complaint" 

The  third  exception  was  that  the  decree  was 
central?  to  the  law  and  the  evidence. 

a  J.  C.  Hutsoo,  for  appellant.  W.  S. 
TllUnghaat  and  A.  Hclver  Bostlck,  for  re- 
spondents. 

GART,  J.  The  facts  In  this  case  are 
fully  stated  In  the  decree  of  bis  honor.  Judge 
Norton,  which  be  incorporated  in  the 
report  of  the  case.  Appellant's  first  and 
second  exceptions  are  aa  follows:  "(1)  Be- 
Ciatiae  his  honor  erred  in  holding,  according 
to  the  evidence;  that  EUsa  J.  Peei^  did  not 
for  value  convey  tbe  premises  in  dispute  to 
W.  jr.  PeepleSf  the  grantor  of  tlie  dtf  endanL 
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<2}  Became  tats  ta<Hior  erred  In  holding,  ac- 
cording to  tbe  evidence,  that  W.  J.  Peeplea 
did  not  hold  poraesslon  adTersely  to  Eliza 
J.  Peeples,  -and  that  the  stetntory  bar  was 
not  complete  by  reason  of  the  corertnre  of 
Eliza  J.  Peeples."  The  findings  of  fact  of 
which  these  exceptions  complain  grew  oat  of 
the  Issues  raised  by  the  d^endant  Onm- 
mlngs,  who  set  up  title  In  himself,  and 
pleaded  the  statute  of  limitations,  both  of 
whtcb  are  pnr^  legal  in  th^r  nature.  The 
lindlDgs  of  fact  upmi  sach  issaes  cannot  be 
TOTiewed  by  this  court,  C<^umbfa  Water- 
Power  Oo.  v.  Columbia  Electric  St  Ry.,  etc.. 
Go.  (S.  C.)  20  S.  E.  1002.  These  exceptions  are 
overruled.  The  third  exception  Is  too  gen- 
eral for  consideration,  as  has  repeatedly 
been  hdd  by  this  court  It  is  the  judgment 
of  this  court  that  the  Jn^iment  tbe  div 
cult  court  be  affirmed. 


(41  8.  O.  OB) 

JONES  T.  SPARTANBURG  HERALD  CO. 

(Supreme  Court  of  South  Carolina.    Sept  7, 
1885.) 

Action  aoaikst  ConpoRAxiow  —  Isstrdotions — 
Lb&se— Notice  or  Tbbmiitation. 

1.  A  corporation  which  has  simidy  gone  ont 
of  business  can  be  sued. 

^  An  <Hni8fli(Hi  to  give  a  charge  cannot  be 
orged  ai  error  where  there  was  no  request  that 
it  be  given. 

3.  To  terminate  a  lease  from  year  to  year, 
notice  of  such  intention  must  be  RiTen  a  r^son- 
able  time  before  the  end  of  the  calendar  year. 

4.  Whether  the  notice  of  Intention  to  ter- 
Eoinate  a  lease  from  year  to  year  has  been  given 
a  reasonable  time  before  the  end  of  the  calendar 
year  must  be  determined  by  the  jury. 

Appeal  fnHn  commw  pleas  circuit  court  of 
Spartanburg  county;  T.  B.  Fraser,  Judge 

Action  by  W.  M.  Jonea  against  the  Spar- 
tanburg Herald  Company  for  rent  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  complaint  In  thla  acti<»i.  begun  in  De- 
cember, 18SS.  was  as  follows:  a%e  i^laintlfT 
complaining  of  the  defendant  In  the  above 
rase  allies:  "(1)  That  the  defendant  is  a 
corporation  duly  chartered  under  the  laws 
of  this  state  by  an  act  of  the  general  as- 
semWy  entitled  'An  act  to  incorporate  the 
Spartanbui^  H«nld  Company,*  approved  De- 
cember 26,  A.  D.  1884.  (2)  That  the  said 
defendant  rented  from  plaintiff  in  December, 
1801,  an  office  in  the  city  of  Spartanburg, 
Sontta  Carolina,  tor  the  sum  of  $150  per  an- 
num, payable  mtmthly,  and  in  accordance 
with  said  agreement  paid  rent  to  Dec«nber 
31,  1892.  (3)  That  In  December,  1892.  the 
defendant  gave  notice  to  plaintiff  that  unless 
the  rant  was  reduced  to  $100  per  annum  the 
said  plaintiff  would  move  ont  of  said  prem- 
ises. That  plaintiff  declined  this  proposi- 
tion, but.  In  a  spirit  of  compromlBe,  offered 
to  reduce  the  rent  fbr  the  ensuing  year  to 
(120.  The  defendant  refused  this  offer,  and 
gave  notice  that  it  would  vacate  the  prem- 


ises on  or  before  the  lot  day  of  January, 
1893.  The  plaintiff  then  gave  notice  to  de- 
fendant that  plaintiff  would  stand  strictly 
on  his  legal  rights.  (4)  That  defendant  did 
not  move  out  on  3st  day  of  January,  1S93, 
but  held  over  untU  May  1.  1893.  (G)  That 
plaintiff  has  never  released  defendant  from 
liability  for  the  full  year  on  which  defendant 
had  entered.  (6)  That  11  months*  rent, 
amounting  to  $137.50,  has  become  due,  and 
no  part  of  the  same  has  been  paid  except  the 
sum  of  $46.  (7)  That  payment  of  aald  bal- 
ance due  has  been  demanded  and  refused. 
Wherefore,  plaintiff  demands  judgment 
against  the  defendant  for  tbe  sum  of  $92.50, 
and  tot  the  costs  and  disburaements  <a  this 
action." 

The  answer  was  aa  follows:  "J.  O.  Oar- 
llngton,  upon  whom  the  summons  and  com- 
plaint in  this  action  were  served,  answering 
the  complaint  herein  foir  btmself  and  for  the 
SpartanbuTK  Herald  Company,  If  It  is  deter- 
mined that  said  company  has  not  been  dis- 
solved  and  haa  beai  duly  and  proper^  serv- 
ed in  tills  acti<»i,  says:  (1)  That  the  said  the 
Spartanburg  Herald  Company,  was  at  one 
time  a  corporation  duly  chartered  and  doing 
business  under  the  laws  of  the  state,  but 
that  said  corporati<m  has  long  discontinued 
business,  and  that  there  is  now  no  such  cor- 
poration. (2)  Tbat  while  the  said  the  Spar- 
tanburg Herald  Company  was  In  existence 
and  doing  busfnees  In  tbe  city  of  Spartan- 
burg It  raited  trvm  the  plaintiff  certain 
roonui  at  $12.50  per  month,  but  tor  no  def- 
inite time;  and  that  in  December,  1892,  said 
corporation  gave  notice  to  the  i^ntiff  tbat 
as  soon  as  it  could,  after  tbe  expiration  of 
tlHee  months  from  that  time,  It  woidd  move 
out  of  the  building  of  the  plaintiff  and  sur- 
render same  to  him;  and  that  thereafter,  on 
or  about  May  1,  1^3,  said  corporation  did 
vacate  said  rooms  and  surrmdered  them  to 
the  plaintiff,  aftw  first  piling  him  all  the 
rent  that  was  due  him  therefor;  and  that 
since  that  time  said  cOTponttitm  has  never 
been  indebted  to  plaintiff  for  any  rent  what- 
ever. (8)  Tbat  when  the  said  the  Spaxian- 
burg  Herald  Cconpany  dlaB<dved  and  went 
out  of  bigness  all  the  debts  then  due  by  tbe 
said  corporation  were  assumed  by  J.  C.  Gar* 
Ungttm,  who,  up  to  that  tlme^  had  been  a 
stockhc^der  In,  and  managing  agent  of,  said 
corporation,  and  he  has  since  that  time  been 
responsible  therefor,  all  ot  which  was  and  is 
well  known  to  the  plaintiff.  Denies  afi 
the  allegations  of  the  complaint  not  herein 
expressly  admitted.  (5>  Alleges  that  even 
If  the  said  the  SiHirtauburg  ,  Herald  Company 
Is  a  corporation  now  In  existence.  It  bas  not 
been  properly  and  legally  served  in  the  ac- 
tion. Wherefore,  said  J.  C  Garllngton  de- 
mands judgment  that  the  complaint  be  dis- 
missed with  coata** 

The  judge  charged  the  jury  as  follows: 
"Oentiemen  of  the  Jury:  This  Is  an  action  to 
recover  tbe  amount  alleged  to  have  been  due 
for  rent  tot  the  year  1893  by  tbe  defoidant 
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company  to  the  plalntitt  in  tills  case.  Well, 
It  la  Immaterial  whether  the  company  has 
gone  out  of  buslnesfl  or  not,  If  the  company  is 
liable  for  the  rent.  It  Is  conceded  now.  What- 
ever  could  be  collected  oat  of  the  company  is 
not  a  matter  with  which  yon  or  I  hare  any 
buslnes*  now.  If  a  man  rents  a  house  or 
farm  or  any  real  estate,— In  '91  It  Is  alleged 
here,— and  no  period  of  time  fixed  for  the  rent, 
and  then  occupies  It  for  the  balance  of  the 
year  "ftl.  and  fin:  the  whole  of  the  year  "92, 
and  pays  rent  for  *92,  then  the  law  raises 
the  presnmptloa  of  a  tenting  for  the  year 
'93.  The  tenant  is  boond  to  keep  It  for  the 
year  '93,  unless  he  gives  notice.  That  is  ex- 
actly the  Charleston  case."  Mr.  Sanders: 
''Unless  he  gives  notice  by  the  Ist  of  Octo- 
ber." By  the  Court:  "Unless  he  gives  no- 
tice^ Now.  It  Is  contended  here  for  the  de- 
fense that  notice  in  December  was  enoDgn.  I 
have  always  understood  the  rule  to  be  dif- 
ferent, and  that  Charleston  case  assumes  that 
three  months*  notice  Is  necessary  in  the  city 
as  well  as  In  the  country.  The  reason  of  the 
rule  Is  one  to  my  mind  very  plain.  A  man 
might  pick  up  a  piece  of  land,  or  a  house  or 
lot,  and  hawk  It  about  the  country,  and  rent 
It  or  find  a  purchaser  for  It,  and  he  ought  to 
have  reaaonaUe  notice  that  it  Is  going  to  be 
vacant,  so  as  to  enable  him  to  look  out  for 
another  tenant  for  the  next  year  to  work  It, 
.  or  make  his  Income  on  town  lots  to  secure  his 
Insurance.  If  necessary.  So  I  take  that  to  be 
the  law,  and  that  three  months  is  the  time. 
I  have  always  und^tood  it  to  be  three 
months  evor  since  I  have  been  at  the  bar.  I 
remember  me  of  the  earliest  cases  In  which 
I  was  concerned  at  all,  hi  the  old  state  report- 
er, which  was  almost  Identical  with  this,  puts 
It  down  three  months."  Foreman  of  the  Ju- 
ry: "Three  mraiths  l>efore  the  Ist  of  Janu- 
ary?" By  the  Court:  "Three  months  before 
the  ]£t  of  Jannajy.  If  he  went  in  in  *91  and 
used  It  the  whtde  year  '92  and  paid  r&at  fpr 
'02,  unless  sooiethlng  was  done  to  terminate 
that  lease  or  that  rent,  he  was  bound  to  keep 
It  the  next  year  nnless  he  gave  notice  by  the 
Ist  of  October.  That  is  the  law,  and  the  rea- 
son of  it  Is  aa  I  have  said.  It  Is  the  rule 
wbeth^  in  the  town  or  in  the  country.  It  Is 
true  that  the  parties  may  have  made  a  dif- 
ferent arrangement  afterwards,  but  If  the 
company  had  the  pn^erty,  and  liable  for  the 
rent  for  *93  at  the  same  rental  that  he  had  It 
for  *92,  then  the  company  was  liable  onlesa 
there  was  a  change,  and  I  will  say  to  yon  that 
mere  negotiattoiia  for  a  change  are  not  suf^ 
fldent,  but  there  must  have  been  some  agree- 
ment to  make  a  ,  change,  particularly  if  one 
man,  the  defendant,  offered  $120,  and  the 
other  said,  'I  cannot  accept  that,  and  I  will 
stand  on  my  legal  rights.'  Wel^  It  was  tar 
the  defwdant,  or  the  representative  of  the 
defendant,  to  undn^nd  or  to  ascwtain  what 
those  legal  rights  were.  If  Hie  parties  had 
agreed,  as  is  dene  generally  In  renting,  that 
It  shall  be  a  renting  for  one  year,  then  at  the 
end  of  the  year  a  man  Is  bound  to  give  it  up; 


but  If  it  Is  a  renting  which  Is  Ind^tnlte  in 
time,  as  the  testimony  Is  in  this  caBe,-4ndefi- 
nlte,  no  period  fixed,  tock  It  at  the  rental  of 
1150,— the  contract  might  have  been  one  year, 
or  might  have  been  ten  years.  If  It  had  said, 
though,  as  Is  CMnmonly  done,  'We  rent  you  this 
place  tor  the  year  '92  for  $150,'  then  no  notice 
would  have  been  necessary  on  either  flid& 
<nie  defendant  conid  not  have  held  It,  and  the 
plaintiff  could  not  have  turned  him  oat.  So 
that  is  the  rale  as  I  understand  It,  Kentleraen, 
and  I  don't  think  there  Is  anything  else  for 
me  to  say  to  you  about  it  The  plaintiff 
claims  here  eleren  months  at  $12.50  a  mmth, 
subject  to  a  deduction  of  $15  which  be  says 
was  paid  him  or  collected,  for  whatever  rent 
he  collected  off  that  place  you  must  give  him 
credit  for,  whethw  it  be  paid  by  the  defi- 
ant or  defendant's  ag^t,  or  whether  collected 
from  somebody  else.  If  the  plaintiff  had 
found  It  convenient,  or  found  a  way  of  rent- 
ing tl;at  prc^erty  at  Its  full  value,  he  would 
have  been  bound  to  give  credit  for  the  whole 
amount.  If  he  could  have  rented  that  prop- 
erty for  $150,  he  would  have  been  bound  to 
give  credit  to  this  party  for  the  $150,  and  he 
would  have  had  nothing  to  sue  for.  So  that 
the  action  Is  only  to  recover  the  difference  be- 
tween what  he  did  receive  and  what  he 
claims  that  he  ought  to  have  received.** 
Foreman:  "And  the  interest  from  the  lat  oC 
December,  "GS?"  By  the  Court:  "No,  sir;  no 
interest  A  claim  of  this  sort  does  not  bear 
interest.  It  is  not  what  Is  called  liquidated 
payments,  not  reduced  to  writing,  but  Is  a 
claim  which  does  not  bear  any  interest  at  all.'* 
The  verdict  of  the  jury  was  for  the  plain- 
tiff for  $92.50.  On  the  verdict,  judgment 
was  thereafter  duly  entered.  Defendant  ap- 
pealed on  the  ground  that  the  circuit  judge 
erred:  (1)  In  htrfding  and  charging  The  Jury 
that  it  was  immaterial  wheth«  the  defendant 
corporation  had  gone  out  of  business  or  not, 
when  he  should  have  charged  that  If  said 
corporation  had  gone  out  of  busluuas  and  dis- 
solved it  was  no  longer  a  cwpomtion,  ard 
could  not  be  sued  or  recovered  agalnsc  aa 
snch.  (2)  In  holding  and  charging  the  jury 
as  the  law  applicable  to  this  case  that  if  a 
man  rented  a  house  or  farm  In  1801,  and  kept 
It  through  1892,  he  was  bound  for  the  reat 
of  the  house  for  1893  also,  unless  he  gave 
notice  before  October  1,  1892,  that  he  would 
not  be  so  bound,  and  would  surrender  the 
house.  (3)  In  holding  and  charging  the  Jury 
that  In  all  cases  of  tenancy  from  year  to 
year,  three  months'  notice  before  the  end  of 
the  calendar  year  is  necessary  before  the  ten- 
ant can  legally  surrendw  the  premises,  and 
that  any  holding  over  Into  the  next  year 
makes  the  tenant  liable  for  the  rent  of  said 
year;  and  In  Instructing  the  Jury  that  this 
was  such  a  tenancy  from  year  to  year,  inking 
from  the  jury  the  question  of  fact  as  to  what 
the  contract  really  was.  (4)  In  holing  ttiat 
mere  negotiations  were  not  sufficient  to 
change  the  presumption  that  a  holding  over 
was  for  the  whole  of  the  next  year;  and  In 


Digitized  by  Google 


8.04 


JOKSS  «.  SPABTANBUBG  HBBALD  GO. 


788 


not  holding  and  charging  the  jury  that  aii7 
holding  OTer  into  a  new  year,  subject  to  nego- 
tiations between  the  parties,  i-ebuts  the  pre- 
spmptlon  of  a  renting  for  the  whole  of  such 
new  year.  (5)  In  not  charging  the  jury  that 
the  law  only  reaalrea  reasonable  notice  to  be 
given  In  tenancies  from  year  to  year;  and 
In  not  leaving  It  to  the  Jury  to  say  whether 
the  notice  In  this  case  was  reasonaUe  or  not. 
(8)  In  not  histmctlng  the  Jury  that  if  the 
defendant  gave  notice  in  December  that  they 
would  go  out  of  the  building  on  the  expira- 
tion of  three  months— and  they  did  go  out  on 
the  expiration  of  said  tmn— they  woe  no 
longer  liable  tor  rent  (7)  In  not,  at  least, 
leaving  to  the  jury  to  say  whether  the  hold' 
Ing  over  Into  the  year  1893  was,  under  the 
drcumstances  of  .  this  case,  an  agreement  to 
rent  for  1893,  and  a  tenancy  from  year  to 
year;  and  In  not  Instructing  them  that,  if 
not,  the  plaintiff  could  only  recover  txx  the 
time  defendantB  tiad  the  housa 

Bomar  &  Slmpwm,  for  appellant  Duncan 
&  Sanders  and  Geo.  W.  Nlchoils,  for  re- 
spondent 

GARY,  J.  The  qnestion  raised  by  the  ap- 
peal In  this  case  will  be  und^tood  by  refer- 
ring to  the  complaint,  answer,  the  presiding 
Judge's  charge  to  the  Jury,  and  appellant's 
exceptions,  which  will  be  bic(di;>orated  Id  the 
report  of  the  case. 

The  first  exception  complains  of  error  on 
the  part  of  the  presiding  Judge  in  charging 
tbe  Jury  that  it  was  immaterial  whether  the 
defendant  corporation  had  gone  out  of  busi- 
ness or  not  The  appellant's  attorneys  do 
not  discuss  this  exception  In  their  argument 
befwe  this  court  Hie  proposition  is  too 
plain  to  admit  of  controversy  that  a  cor- 
poration, by  simply  going  out  of  business, 
does  not  absolve  itself  from  liability  to  be 
sued. 

The  latter  part  of  this  exception,  also  the 
latter  part  of  exception  4,  aud  exceptions  5,  6, 
and  7,  complain  of  error  on  tbe  part  of  the 
circuit  Judge  in  falling  to  charge  tbe  Jury  as 
ther^n  set  toxth,  although  there  were  no 
requests  to  charge.  Such  exceptions  will 
not  be  considered  by  this  court.  Marlon  v. 
AUcen.  39  S.  G.  33,  17  S.  B.  511. 

The  oth^  exceptlxms  raise  substantially 
but  two  Questious  to  wit:  (1)  Waa  there 
error  of  law  on  the  part  of  the  pre- 
riding  Judge  In  commenting  on  the  facts  of 
'the  case  In  his  cluirge  to  the  Jury?  (2) 
Was  it  error  on  the  part  of  the  presiding 
Judge  to  charge  the  Jury  that  in  order  to 
terminate  a  tenancy  from  year  to  year  It 
la  necessary  to  give  three  months'  notice  of 
such  intention  Immediately  preceding  the 
end  of  the  calendar  year?  After  a  careful 
consideration  of  bis  honor's  charge,  we  fall 
to  find  where  he  commented  <»i  the  facts 
and  Invaded  the  province  of  the  Jury.  Tbe 
exceptions  raising  the  first  question  are 
therefore  overruled.  The  authorities  In  this 
state  show  beyond  question  that  a  tenancy 


from  year  to  year  looks  to  the  end  of  the . 
calendar  year  tor  Its  termination,  and  in 
OTdet  to  terminate  It  at  that  time  It  Is  neces- 
sary to  give  notice  of  eucb  intention.  Wil- 
son T.  Roderman,  30  S.  C.  210,  8  S.  E.  855, 
and  cases  therein  cited.  His  honor  charged 
the  Jury  ttiat  such  notice  must  be  given 
three  months  immediately  preceding  the  end 
of  the  calendar  year.  At  common  law  it . 
was  necessary  to  give  six  months'  notice  In 
order  to  terminate  a  tenancy  from  year  to 
year.  Tliis  rule  has  not,  however,  been 
adopted  In  this  and  a  number  of  othee 
stat^.  An  impression  has  prevailed  In  our 
state  for  a  long  time  that  it  Is  necessary  to 
give  three  months'  notice  in  order  to  ter- 
minate a  tenancy  from  year  to  year,  al- 
though we  have  no  statute  providing  for 
such  notice.  Tills  impression  was  caused, 
perhaps,  by  the  provision  of  the  act  of  180S 
(set  forth  In  section  11,  on  page  435,  of  the 
Revised  Statutes  of  187^  that  all  tenants  for 
years,  etc.,  who  shall  bold  ovor  atter  the 
legal  determination  of  their  estates,  after 
demand  made  In  writing  for  delivering  pos- 
sesion thereof  by  tbe  person  having  the  re- 
version or  remainder  therein  (such  tenant 
holding  over  for  the  space  of  three  mouths 
after  such  demand),  shall  forfeit  double  tbe 
value  of  the  use  of  the  premises  recoverable 
by  action.  This  provision  was  not  Incorpo- 
rated In  the  Revised  Statutes  of  1882  nor  of 
1893.  The  case  of  Godard  v.  Ralh-oad  Co., 
2  Rich.  346,  decides  two  questions:  (1) 
That  in  order  to  terminate  a  tenancy  from 
year  to  year  it  Is  necessary  to  give  reason- 
able notice  of  such  Intention.  (2)  That 
in  that  case  three  months'  notice  was  ad- 
mitted to  be  the  customary  notice  in  Charles- 
ton, where  the  case  was  tried,  and  that  tbe 
difference  in  tbe  habits  and  state  of  society 
In  England  and  In  this  state  well  warranted 
the  substitution  of  three  for  six  months. 
That  case  differs  from  this  In  the  very  ma- 
terial fact  that  in  Charleston  It  was  admit- 
ted custom  had  fixed  tbe  notice  In  such 
cases,  while  here  tb^  was  not  even  any 
testimony  introduced  tending  to  establish 
such  custom.  In  tbe  absence  of  a  statute 
requiring  three  months'  notice,  and  in  ac- 
cordance with  the  principles  announced  in 
tbe  case  of  Godard  v.  Railroad  Co.,  supra, 
we  are  bound  to  bold  that  the  circuit  Judge 
was  in  error  In  charging  the  Jury  that  three 
months  was  necessary  in  ra'der  to  terminate 
a  tenancy  from  year  to  year.  His  honor 
should  have  charged  that  It  was  only  neces- 
sary to  give  reasonable  notice,  and  should 
have  left  It  to  the  Jury  to  say  whether,  in 
view  of  all  tbe  facts  and  circumstances  of 
this  case,  reasonable  notice  was  given.  The 
exceptions  raising  this  question  are  sus- 
tained. 

It  Is  the  Judgment  of  this  court  tliat  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  court  ct  com- 
mon pleas  for  Spartanburg  oounty  tw  a  new 
trial. 
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TINDALL  T.  McCARTHX. 
{Siijweme  Ooort  of  Sonth  Carolina.   Sept  8, 
1885.) 

CoHTBBBiov  ar  Bailee— Waitiko  Tobt— Bcbdbh 

or  PBOOr— NOKSDIT. 

1.  A  complaint  for  breach  of  contract  bj 
the  Tendee's  faUnre  to  return  a  lighter  in  which 
^avel  was  delivered,  claiming  as  damages  the 
value  of  the  lights,  need  not  show  negligence 
hj  def^dant 

2.  Assaming  that  a  contract  by  a  vendee  to 
retam  a  lighter  In  which  his  vendor  delivered 
goods  makes  him  a  bailee  of  the  ligbtM,  the  ven- 
dor may  waive  the  tort  of  the  vendee  in  failing 
to  retnm  it  on  demand,  and  sue  him  for  breach 
of  contract. 

3.  In  an  action  against  the  vendee  for  breach 
of  contract  to  return  a  lighter  in  which  gravel 
lold  was  d«liTered  to  him  by  plaintiff,  a  nonsuit 
on  the  ground  that  the  plaintiff  waa  not  the  own- 
er of  the  lifter  ia  proporly  zefnaed. 

AppesI  from  common  pleaa  circuit  court  of 
Beaufort  county;  Emeirt  Gary,  Judge. 

Action  by  Albert  Tlndall  against  Justin 
McCarthy  tor  the  imrcbase  price  ot  gravel, 
and  fbr  Iveaxih  ot  cMitract  to  retnm  the  light- 
er In  which  It  was  delivawd.  From  a  judg- 
meat  toe  ]>lalntiff,  defendant  appeala  Af- 
firmed. 

Thomas  Talbird  and  Elliott  &  Elliott,  for 
appellant.    W.  J.  V^dier,  for  respondent. 

McIVER,  C.  J.  In  the  plaintiCra  comi^alnt 
two  causes  of  action  arc  stated:  (1)  The  sale 
and  delivery  by  the  plaintiff  to  the  defendant 
of  a  quantity  of  gmvd  at  the  price  of  $25. 
and  the  breech  of  the  promise  to  pay  for  the 
same.  The  seccmd  cause  of  action  is  thus 
stated  In  the  complaint:  "That  the  quantity 
of  gravel  sold  and  delivered,  as  above  al- 
leged, to  the  defendant,  was  contained,  when 
so  delivered.  In  a  lighter,  which  waa  also  de- 
livered the  defendant  on  said  day,  for  the 
purpose  of  unloading  and  dlschai^lng,  and 
which  lighter  defendant  promised  and  agreed 
to  unload  and  discharge,  and  to  deliver  to 
the  plalutifif  at  Paris  Island  aforesaid  on  the 
next  day,  the  ad  day  of  November,  1894;  that 
the  value  of  a  lighter  so  delivered  to  the 
defendant  as  above  alleged  was  four  hundred 
dollars,  and  that  the  defendant,  not  regarding 
his  said  undertaking  to  deliver  aald  lighter 
to  this  plaintiff,  has  not  delivered  the  same, 
although  he  was,  on  the  said  3d  day  of  No- 
vember, 1894,  and  on  divers  days  since,  at 
said  Paris  Island,  requested  by  the  plaintiff 
BO  to  do,— to  the  damage  of  the  plaintiff  four 
hundred  dollars."  The  defendant  answered, 
setting  up  a  denial  of  the  delivery  of  the 
gravel  as  a  defense  to  the  first  cause  of  ac- 
tion; and,  as  a  defense  to  the  seccmd  cause  of 
action,  "the  defendant  admits  that  the  gravel 
mentioned  In  the  complaint  waa  brought  to 
Paris  Island  upon  a  lighter  at  about  the  time 
mentioned  In  said  complaint,  but  the  defend- 
ant denies  each  and  every  other  allegation  of 
the  second  cause  of  action,  except  the  alle- 
gation that  defendant  has  not  delivered  said 
lighter  to  the  plaintiff."  Xtae  plaintiff  offer- 


ed testimony  tending  to  prove  the  contract  as 
alleged  in  the  complaint,  and  the  failure  to 
deliver  to  him  or  bis  agents  the  said  lighter 
at  the  time  mentioned,  or  at  any  time  there- 
after, although  such  delivery  was  demanded 
at  said  time  and  at  several  times  thereafter, 
according  to  the  terms  of  the  contract  as  al- 
leged. At  the  close  of  the  testtmooy  on  be- 
half at  the  plaintiff  the  defendant  moved  for 
nonsuit  on  the  second  cause  of  action,  based 
upoa  the  nond^iv«7  of  the  lighter,  upon  two 
grounds:  (1)  Because  the  plaintiff  was  not 
the  owner  of  the  lighter  at  the  time  it  waa 
lost;  (2)  because  there  is  no  evidence  of  any 
want  of  care  on  the  part  of  the  defendant, 
and  the  action  cannot  be  maintained  without 
proof  ot  negligence  on  the  part  of  the  de- 
fendant The  circuit  Judge  (his  honor,  Jodse 
Bmeet  Gary)  r^used'the  motion  for  nonsuit, 
saying:  "This  is  not  a  question  of  negli- 
gence. It  is  a  queetifm  of  damages  fi>r  vio- 
lation of  contract  The  cmni^Dt  Is  that  the 
defendant  was  to  unload  this  prt^terty.  The 
testlmcaiy  is  that  the  defendant  came  aboard 
and  said  he  would  have  it  unloaded  by  next 
morning,  and  he  could  retam  and  get  It. 
Now,  the  c«nplaint  Is  that  the  defendant  has 
not  carried  out  his  part  ot  the  contract  So 
I  think  there  is  sufficient  evidence  to  go  to 
the  jury."  The  Jury  returned  a  verdict  fw 
the  plaintiff,  and,  judgment  having  been  en- 
tered thereon,  the  defendant  appeals,  upon 
the  following  grounds:  "(1)  Because  the  cir- 
cuit Judge  erred  in  refusing  the  motion  for 
a  ncmsnlt  on  the  ground  of  absence  of  proof 
as  to  negllgoice  on  the  part  of  defendant.  <2) 
Because  the  circdlt  judge  erred  In  boldlns 
that  the  question  of  negligence  was  not  in- 
volved In  the  case.  (3)  Because  the  circuit 
Judge  erred  In  holding  that  there  was  suffi- 
cient evidence  to  go  to  the  Jiiry.  (4)  Because 
the  circuit  judge  erred  in  not  sustaining  the 
motion  for  nonsuit  on  the  ground  that  plain- 
tiff had  no  such  title  in  the  property  as  en- 
abled him  to  maintain  this  action." 

It  seems  to  us  that  the  first  three  exceptlcns 
turn  upon  the  question  whether  it  was  nec- 
essary for  the  plaintiff  to  offer  evidence  tend- 
ing to  show  negligence  on  the  part  of  the 
defendant,  for  there  certainly  was  testim<ny 
tending  to  prove  the  contract  as  alleged  in 
the  complaint,  and  its  breach  by  defendant. 
It  will  be  observed  that  there  is  no  all^adon 
In  the  complaint  of  any  negligence  on  the 
part  of  the  defendant;  and.  If  the  theory  on 
the  part  of  the  appellant  that  negligence  was 
a  necessary  element  In  the  plaintiff's  cause 
of  action  be  sound,  then  the  absence  of  any- 
such  allegation  would  have  affoi-ded  good 
ground  of  demurrer  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  there  was  no  demurrer.  But, 
waiving  this,  let  us  Inquire  whether  negli- 
gence was  a  necessary  element  In  the  plain- 
tiff's cause  of  action,  and,  as  such,  necessary 
to  be  alleged  and  proved.  The  second  cause 
of  action,  as  stated  in  the  complaint  (there 
beins  no  question  raised  t)gr  this  appeal  ao 
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far  as  the  first  cause  of  actlmi  Is  concerned), 
la  the  breach  of  a  coDtract,  pure  and  simple. 
It  Is  not  an  action  In  the  nature  of  an  old 
action  of  detlnae  w  trover  to  recover  posses- 
sion of  personal  prc^rty  by  a  bailor  of  such 
property,  or  to  recover  damages  for  the  con- 
version oC  sach  property;  nor  Is  It  like  an 
action  on  the  case  to  recover  damages  for 
loss  of  or  Injury  to  prt^rty  of  plaintiff 
caused  by  the  neigllgence  of  defendant.  But 
It  Is  like  the  former  action  of  assumpsit  to 
recover  damages  for  the  breach  of  a  prom- 
ise. In  other  words,  tt  Is  an  action  ex  cm- 
tractn,  and  has  none  of  the  elements  of  an 
action  ex  delicto.  It  would  seem,  therefore, 
that  to  maintain  sueh  an  action  It  was  only 
necessary  to  allege  and  prove  the  conrracc, 
Its  breach,  end  the  damages  flowing  from 
SQch  breach.  And  as  there  was  testimony 
as  to  all  these  matters,  there  was  no  errra- 
upon  the  part  of  the  circuit  Judge  in  refusing 
the  motion  for  a  nonsuit  based  upcai  the 
ground  that  there  was  no  testimony  as  to  de- 
fendant's negligence.  But,  even  if  It  should 
be  conceded  that  the  contract  created  the 
relation  of  bailor  and  bailee,  the  plaintiff 
might  waive  the  tort  of  the  defendant  in 
refusing  to  deliver  up  the  goods  Intrusted  to 
his. care,  and  bring  his  action  of  assumpsit 
for  breach  of  the  contract  to  deliver.  See  2 
Am.  &  Eng.  Enc.  Law,  p.  58,  where  It  la  said, 
upon  the  authority  of  Lay  v.  Lawson,  23  Ala. 
377,  and  Clapp  v.  Nelson,  12  Tex.  370,  that 
"where  the  bailee  amtracts  to  return  the 
balled  goods  at  a  fixed  time,  and  falls  to  do 
so,  he  becomes  liable  In  tort  as  well  as  In 
assumpsit."  See,  also,  on  same  page  of  Kn< 
cyclopedia,  where  it  Is  said,  upon  the  au- 
thority of  McEvers  v.  The  Sangamon,  22  Ma 
187;  Harvey  v.  Murray,  136  Mass.  377;  Drake 
V.  White.  117  Mass.  10;  and  Kyland  v.  Paul, 
3R  Barb.  241,— that  "where  the  bailee  con- 
tracts to  return  the  goods  a  refusal  to  do  so, 
of  course,  renders  him  liable  in  assurai^t." 
See,  also,  West  v.  Murph,  3  Hill  (S.  C.)  284, 
and  Bryce  v.  ParkCT,  11  S.  0.  337.  But 
again,  even  If  the  ctmtract  in  this  case  should 
be  regarded  as  creating  the  relatlMi  of  b&Uor 
and  bailee  between  the  parties,  and  the  ac- 
tion based  upon  such  bailment,  the  burden 
of  proof  of  negligence  would  not  rest  upon 
the  plaJntlff,  at  least  in  the  first  instance 
(see  StOTy,  Ballm.  S  287);  for  here  the  testi- 
mony tends  to  show  that  the  property  In 
question,  the  lighter,  was  delivered  t<^  and 
left  In  the  possession  of,  the  defendant,  tor 
his  convenience  in  unloading  the  boat,  with 
A  promise  to  deliver  It  to  the  plaintiff  on  the 
next  day.  In  such  a  case,  as  Is  said  by  Mr. 
Justice  Story  in  the  section  above  cited, 
"where  a  demand  of  the  thing  loaned  Is  made,, 
the  party  must  return  It,  or  give  some  ac- 
count of  how  it  Is  lost" 

It  only  remains  to  consider  the  fourth 
ground  of  oppeal,  which,  though  not  pressed 
by  the  counsel  tor  appellant,  does  not  seem 
to  bare  been  aband<uied.   It  1b  rery  dear 


from  the  authorities  cited  by  counsel  for  re- 
spondent, to  which  may  be  added  Story, 
Ballm.  SS  230,  266,  that  this  ground  cannot  be 
sustained.  It  seems  to  us  that,  In  any  view 
which  may  be  taken  of  the  case,  there  was 
no  error  on  the  part  of  the  circuit  Judge  In 
refu^g  the  motion  for  a  nonsuit  The  Judg- 
ment of  this  court  Is  that  the  Judgment  of 
the  ciicult  court  be  affirmed. 


(«  8.  c.  546y 

VAUN  T.  HOWLB. 

(Sn^wne  Court  of  South  Carolina.    Sept.  7, 
1895.) 

WlTKBSft— 'TEANSACTION  WITH  DBCBDBira  —  TBIII. 

— Ikstbqctions. 

1.  In  an  action  by  a  widow  to  recover  land 
dalmed  by  defendant  under  a  parol  contract  of 
purchase  from  plaintiS's  deceased  husband,  it 
appeared  that  the  other  two  heirs  of  decedent 
conveyed  their  interest  in  the  land  to  plaintiff. 
Bdd,  that  defendant  was  not  a  competent  wit- 
ness to  Drove  hia  parol  agreement  and  that  he 
had  paid  decedent  m  full  for  the  land. 

2.  Where  the  cause  of  action  set  forth  in  the 
complaint  is  legal,  and  the  defense  allied  Is 
eqnitable,  it  is  not  error  to  refuse  instructions 
based  on  the  equitable  defense. 

3.  A  judgtuent  will  not  be  reversed  because 
of  an  erroneous  instruction,  which  in  no  view 
of  the  case  is  prejudicial  to  appellant's  rights. 

Appeal  from  common  pleas  circuit  court  of 
Darlington  county;  J.  J.  Norton,  JuiUre. 

Action  by  Sarah  0.  Vaun  against  Thomas 
E  Howie  to  recover  real  estate^  From  tt 
Judgmmt  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  charge  of  the  court  is  as  follows: 
"The  case  we  are  now  considering  (the  case 
of  Sarah  G.  Yaun  v.  I^omas  E.  Howie)  is  a 
case  of  recovery  of  the  possession  of  a  tract 
of  land,  and  damages  for  the  detention  there- 
of. It  Is  admitted  that  Joslah  T.  Vaun  was 
at  one  time  the  owner  of  the  land,  and  the 
parties  claim  under  him.  Each  of  the  par- 
ties claim  from  him.  It  Is  what  we  call 
a  'common  source  of  title.*  It  Is  not  neces- 
sary to  go  back  any  further  than  him  for 
the  title  of  either  party.  The  plaintiff  Intro- 
duces  testimony  tending  to  show  that,  at 
the  death  of  Mr.  Joslah  Vaun,  that  she  (hl» 
widow)  and  two  other  persons  (his  broUier 
and  sister  of  the  whole  blood)  were  the  only 
heirs,  and  that  afterwards  the  other  twa 
heirs  (the  brother  and  sister)  conveyed  th^r 
interest  In  the  tract  of  land  now  in  dispute 
to  ber.  If  nothing  more  appeared,  and  you 
believe  that  testimony,  why,  the  title  ie 
prima  facie  made  out  She  was  bound  to 
prove  her  title  by  the  preponderance  of  the- 
testimony.  If  you  believe  that  testimony, 
then  the  burden  of  proof  would  be  shifted; 
that  Is,  the  defendant  would  be  obliged,  be- 
fore he  could  defeat  her  recovery,  to  show 
something  In  contravention  of  her  title.  He 
sets  up  his  answer,  and  by  testimony  tend- 
ing to  prove  that  he  is,  if  not  the  legal 
owner,— that  If  he  has  not  got  tbe  legal  title- 
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to  the  land,— that  yet  he  has  an  equitable 
title  that  he  can  set  op.  He  sets  up  that  be 
has  bought  the  land  from  Yaun.  that  bo 
went  Into  poeaessfon  under  that  purchase, 
and  that  he  has  paid  the  purchase  price  for 
tbe  land.  If  be  establishM  those  facta  by 
the  preponderance  of  the  testimony,  to  your 
satisfaction,  be  would  be  entitled  to  recoTer. 
Now,  what  one  must  prove  In  order  to  show 
that  he  has  this  equitable  title  Is  laid  down 
by  tbe  court  of  equity:  First,  the  parol 
ag^reement  to  l>e  relied  upon  must  be  cer- 
tain and  definite  in  its  terms.  While  it  Is 
tbe  du^  of  the  defendant  to  prove  that,  be 
need  not  prove  It  in  precise  words;  that  Is, 
it  may  be  done  by  clrcrunstantial  evidence. 
In  this  ease,  as  I  understand  it,  tbe  defend- 
ant Insists  that  tbe  only  neceGcary  t«mB  of 
the  agt«ement  to  be  proven  in  this  case  is 
that  It  involves  tbe  tract  of  land  in  dis- 
pute^ and  that  be  Is  entitled  upon  proof 
of  that,  and  proof  tbat  he  has  paid  tbe 
consideration, — ^whatever  the  consideration 
was,— that,  having  made  that  proof,  tbat. 
tbat  would  entitle  him  to  consider  that  part 
of  the  necessary  proof  made.  And,  gentle- 
men, the  question  recurs,  are  you  enabled 
by  tbe  testimony  tbat  has  been  offered  to 
say  tbat  tbe  contract  of  purchase  and  sale 
in  fee  has  been  made  by  Dr.  Howie,  the  de- 
fendant, from  Mr.  Yaun,  the  deceased?  And 
are  you  enabled  to  say  that  he  has  paid  the 
purchase  money  for  this  tract  of  land?  That 
is  the  first  question  to  be  submitted  to  you, 
In  the  establishment  of  bis  title.  He  must 
establish,  secondly,  tbat  the  acts  proving 
part  performance  must  refer  to  and  result 
from,  or  be  made  in  pursuance  of,  tbe  agree- 
ment proved.  Now,  the  defendant  contends 
that  he  took  possession  under  this  contract; 
that  he  did  not  take  possession  as  a  tenant, 
but  that  he  went  tbere  originally  under  his 
contract  of  purchase;  that  the  entry  was 
made  by  tbe  consent  of  Mr.  Yaun;  and  that 
he  has  continued  in  possesBlon  ever  since 
without  payment  of  any  rent,  claiming  the 
land  In  his  own  right  Does  the  testimony 
satisfy  you— does  tbe  preponderance  of  tbe 
testimony  satisfy  you— that  what  be  claims 
is  true?  In  tbe  third  place,  the  agreement 
must  have  been  so  far  executed  tbat  a  re- 
fusal of  full  execution  would  operate  as  a 
fraud  on  the  party,  and  place  him  In  a  sit- 
uation that  does  not  allow  any  compensa- 
tion. Now,  Dr.  Howie  says  that  be  not  only 
went  on  this  land,  and  paid  tbe  whole  pur- 
chase money,  but  has  put  Improvements  on 
tbe  land,  and  It  would  be  a  fraud  on  him  to 
deprive  him  of  tbe  possession  of  it  If  that 
be  true,  and  tbe  other  two  propositions  laid 
down  be  true,  he  would  be  entitled  to  the 
possession  of  the  land,  and  would  defeat 
the  recovery  of  the  plaintiff.  You  have 
heard  the  facts  very  fully  discussed,  and 
these  propositions  of  law  I  do  not  under- 
stand to  have  been  disputed  by  counsel  either 
for  tbe  defendant  or  the  plaintiff.  Tbe  de- 
fendant baa  submitted  tbe  following  requests 


to  charge:  '(1)  A  mere  verbal  agreement  for 
tbe  purchase  and  sale  of  land,  unless  there 
has  been  a  part  performance  of  tbe  agree- 
ment, is  not  binding  In  law  upon  either 
party.'  I  so  charge  you,  gentlemen.  I  re- 
fuse to  charge  you,  goitlemen,  the  2d,  3d, 
4th,  Qth,  and  6th  requests  to  charge,  with- 
out reading  them  to  yon,  because,  while  they 
are  part  of  tbe  law,  as  laid  down,  yet  no 
one  of  those  requests  la  full.  Therefore,  I 
will  not  trouble  your  minds  by  reading  them 
to  you.  *(7)  If  the  Jury  believes  from  the 
evidence  that  the  defendant,  Thomas  B. 
Howie,  went  Into  possession  of  said  land 
under  an  agreement  with  Yaun,  deceased, 
to  purchase  the  land,  -  has  made  Improve- 
ments th«%on,  and  has  paid  tbe  purchase 
money  thereot,  tbe  land  is  the  property  of 
the  defendant,  not  only  against  Yaun,  were 
he  living,  but  against  the  plaintiff  and  all 
tbe  heirs  at  law  of  Yaun.'  I  so  cfauge  you. 
gentlemen.  '(8)  It  is  not  necessary,  in  or- 
der to  establish  the  contract,  that  ^ther 
party  t»  such  contract,  if  it  existed,  sbould 
testify  to  tbe  same  npon  the  stand,  provid- 
ed there  Is  sutQclent  other  evidence  In  the 
case  to  convince  the  Jury  that  snch  contract 
was  made  and  acted  upon  by  the  parties.' 
I  so  charge  you,  gentlemen.  I  refuse  to 
charge  you  the  ninth  request,  on  tbe  ground 
that  it  Is  not  full  enongh  to  enable  me  to  do 
so.  '(10)  If  the  Jury  believes  from  the  evi- 
dence that  Yaun,  deceased,  made  anch  ad- 
mlsslcms  or  declarations  as  to  satia^  the 
Jury  that  be  bad  sold  tbe  land  In  dispute  to 
the  defendant,  Howie,  and  that  Howie  had 
gone  into  poss^slfm.  and  paid  tbe  pnrchase 
money  thereof,  such  admissions  of  Yaun  are 
binding  upon  the  plaintiff  here.  The  land, 
under  these  circumstances,  would  belong  to 
tbe  defendant,  Howie,  and  the  plaintiff  can- 
not recover  in  this  action.'  I  so  charge 
you,  gentlemen.  That  is  In  accordance  with 
the  law,  as  I  understand  it.  You  see,  tbat, 
gentlemen,  tbat  this  case  resolves  Itself 
into  a  question  of  fact  It  Is  only  neces- 
sary for  me  to  say  to  you,  in  this  caae,  that 
if  joji  believe  tbe  testimony  adduced  by  the 
plaintiff  in  dilef,  then  her  title  Is  E»-lma 
facie  made  out,  and  the  burden  of  pnx^ 
would  then  devolve  on  the  defendant.  And 
if  you  bellenre  that  his  claim  is  tme,  not- 
withstanding tbe  testimony  that  has  been 
introduced  in  rebuttal  thereof,  then  you 
will  find  a  verdict  for  the  defendant  If  yon 
do  not  believe  It  to  be  true,  but  do  believe 
tbe  plaintiff  to  have  made  out  her  case 
prima  facie  in  the  first  Instance,  then  you 
will  find  a  verdict  for  the  plaintiff.  Dam< 
ages  are  laid  In  the  complaint  but  I  don't 
remember  any  testimony  tbat  would  enable 
you  to  bud  damages.  If  you  recall  any 
such  testimony,  then  yon  will  find  snch  dam- 
ages as  you  think  have  been  proved.  If  yon 
find  for  the  plaintiff.  The  form  of  your 
verdict  will  be,  'We  find  for  the  plaintiff  the 
land  in  dispute,'  and  so  many  dollars  dam- 
ages,—writing  It  out  In  worda.  If  you  find 
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for  the  defendant,  yon  simply  say,  'We  find 

for  tbe  defendant'  *' 

Tbe  exceptions  are  as  follows:  "First  Be- 
ranse  bis  honor,  the  presiding  judge,  erred  In 
holding  that  the  defendant  could  not  testify 
In  this  action  to  a  parol  agreement  made  be- 
tween him  and  Joslah  T.  Vaun  for  the  sale  of 
the  land  In  dispute.  Second.  Because  bis  hon- 
or, tbe  presiding  judge,  erred  In  sustaining 
plalntUTs  objection  to  tbe  following  Interroga- 
tory wblch  was  pn^unded  to  the  defendant, 
to  wit:  'Mr,  Howie,  was  there,  or  not  o.ay 
parol  agreement  between  yon  and  Mr.  Vaun, 
relative  to  the  purchase  of  this  property  by 
yourself?'  Third.  Because  his  honor,  the  pre- 
siding judge,  erred  in  causing  the  answer  to 
the  following  question,  which  was  propound* 
ed  to  tbe  def^dant  to  be  stricken  out;  that 
Is  to  say,  "Why  did  you  go  to  live  on  that 
place  as  a'bome?*  Fourth.  Because  his  hon- 
or, the  presiding  judge,  erred  In  snstalnluff 
plaintiff's  objection  to  tbe  following  Intem^- 
atory  which  was  propounded  to  the  defend- 
ant to  wit:  'Now,  you  were  asked  tbe  ques* 
tlon,  "JKH  you  not  lease  this  place  from  Mr. 
Vaun,  your  undel"  I  ask  yon  bow  you  got 
the  place  from  your  uncle.'  Fifth.  Because 
bis  honor,  tbe  pre^dlng  judge,  erred  In  sus- 
taining plaintiff's  objection  toan  Interrogatory 
which  was  prc^unded  to  the  defendant  to 
wit,  'What  did  you  pay  that  money  for?* 
Slxtta.  Because  his  honor,  the  presiding  judge, 
erred  In  holding  that  all  questions  propound- 
ed to  tbe  defendant  to  ^Iclt  answers  reveal- 
ing the  transactions  bctwe^  J.  T.  Vaun  and 
tbe  defendant  as  to  tbe  purchase  of  tbe  land 
In  dispute  by  the  defendant  were  obnoxious 
to  section  4D0  of  tbe  Code.  Seventh.  Because 
his  honor,  the  presiding  judge,  erred  In  re- 
vising to  diarge  tbe  jury  the  2d,  3d,  4th,  5tb, 
6tb,  and  9th  of  defendant's  requests  to  charge, 
which  were  as  follows;  that  Is  to  say:  '(2) 
There  is-  no  refl8<m  why  there  may  not  be  a 
vwbal  or  parol  sale  of  land,  as  binding  In 
law,  as  where  the  contract  Is  In  writing,  pro- 
vided there  Is  sufflcl^t  proof  of  part  perform- 
ance. Actual  possession  la  deemed  the  most 
satisfactory  evidence  of  part  performance. 
(3)  Where  a  verbal  contract  for  the  sale  of 
land  has  been  partly  performed,  such  as  pos- 
session by  the  purchaser,  or  Improvements 
made  In  pursuance  of  that  purchase,  tbe  con- 
tract becomes  as  effectual  and  binding,  in 
law,  as  If  tbe  original  contract  bad  been  put 
In  writing,  and  tbe  purchaser  bad  paid  the 
money  thwefor.  (4)  If  the  Jury  believes  from 
tbe  evidence  that  tbe  defendant  went  Into 
possession  of  the  land  In  dispute  under  an 
agreement  to  purchase  the  same,  and,  pur- 
suant to  such  possession,  has  placed  improve- 
ments upon  the  land,  such  acts  on  tbe 
part  of  the  defendant  are  sufficient  to  consti- 
tute a  performance  of  tbe  contract  and  to 
relieve  the  defendant  of  any  necessity  to 
show  a  written  contract  (5)  If  the  jury  be- 
lieves from  the  evidence  that  the  defend- 
ant Thomas  B.  Howie,  has  partly  performed 
an  agreement  to  purchase  the  land  In  dispute 
v.228.B.iial7— 17 


from  Vaun,  deceased,  by  ent^ing  Into  posses- 
sion and  making  improvements  on  the  land, 
such  purchase.  If  It  existed,  would  be  ss  ef- 
fectual and  binding  against  tbe  heirs  at  law 
of  Vaxm  as  against  Vaun  himself.  (6)  If  the 
jury  believes  from  tbe  evidence  that  the  de- 
fendant Thomas  E.  Howie,  went  Into  posses- 
sion of  the  land  In  dispute  with  the  consent 
of  Vaun,  deceased,  nnder  an  agreement  to  pur* 
chase,  and  has  made  improvements  thereon, 
he  has  partly  performed  a  contract  for  the 
sale  of  the  land,  binding  against  Vaun,  and 
therefore  against  bis  heirs  at  law.'  '(9)  If, 
therefore,  the  jury'  believes  tbe  testimony  of 
the  witnesses,  or  any  of  them,  who  testified 
to  Vaun's  declaration,  such  testimony  Is  Just 
as  effectual  as  If  Vaun  himself  had  t^tlfled 
upon  tbe  stand  to  audi  facts  being  a  part  of 
the  contract'  Eighth.  Because  his  honcH*, 
the  presiding  judge,  erred  In  charging  the 
jury  as  follows,  to  wit:  'In  the  third  place, 
the  agreement  must  have  been  so  far  executed 
that  a  refusal  of  full  execution  would  operate 
as  a  fraud  on  tbe  party,  and  place  him  in  a 
situation  that  does  not  allow  any  compensa<- 
tlon.  Mow,  Dr.  Howie  says  that  be  not  only 
went  on  this  land,  and  paid  tbe  whole  pui^ 
chase  money,  but  has  put  improvements  on 
the  lan^  and  It  would  be  a  fraud  on  him  to 
deprive  blm  of  tbe  possession  of  it  If  that 
be  true,  and  the  other  two  inoposltloDs  laid 
down  be  true,  he  woMd  be  entitled  to  the 
possession  of  the  land,  and  would  defeat  tbe 
recovery  of  the  plaintiff.' " 

Nettles  ft  MetOee  and  B.  O.  Woods,  for  ap- 
pellant T.  H.  Spain  and  Dargsn  ft  Thomih 
son,  for  respondent. 

GAIIY,  J.  Joslah  T.  Vam  died  In  1884, 
leaving  as  his  heirs  at  law  Sarah  C.  Vaun, 
bis  widow,  who  is  tbe  plaintiff  herein;  A.  E. 
Vaun,  his  brother;  and  M.  A.  King,  his  sister. 
Subsequently,  the  said  A.  R.  Vaun  and  Mary 
A.  King,  by  deed,  conveyed  to  the  said  Sarah 
C.  Vaun  all  their  right,  title,  and  interest  of, 
In,  and  to  three  tracts  of  land,  all  pertain- 
ing to  the  estate  of  Joslah  T.  Vaun,  oae  of 
which  Is  the  tract  of  land  described  In  the 
complaint  The  said  Sarah  0.  Vaun  then 
brought  this  action  against  Thomas  E.  Howie, 
tbe  appellant  who  claims  the  premises  under 
a  parol  contract  to  purchase  from  Joe  lab  T. 
Vaun.  At  the  hearing  below,  appellant  was 
offered  as  a  witness  to  prove  his  parol  agree- 
ment for  the  purchase  of  tbe  premises  with 
Joslah  T.  Vaun,  deceased,  and  also  to  prove 
that  he  bad  paid  the  said  Joslah  T.  Vaun  In 
full  for  said  premises.  The  presiding  Judge 
held  this  testimony  Incompetent,  under  sec- 
tion 400  of  the  Code.  The  charge  of  his  hwi- 
or,  the  presiding  Judge,  and  appelluut's  ex- 
ceptions, will  be  incorporated  In  the  report  of 
tbe  case.  In  consideriag  the  exceptions,  we 
will  follow  the  arrangement  adopted  by  appel- 
lant's attorneys  in  the  argument. 

The  first  proposition  of  appellant  Is  that  he 
should  have  been  permitted  to  testify  in  re> 
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gard  to  his  alleged  parol  contract  with  Joeiah 
T.  Vaun  for  tbe  purchaEie  of  tbe  land 'In  dis- 
pute, and  as  to  payments  made  to  tbe  said 
Vann  tmder  such  parol  contract  Tbis  propo- 
sition embraces  the  first  six  of  appellant's 
exo^iona.  The  plaintiff  Is  an  heir  at  law  of 
Jo^h  T.  Vann,  and  her  right  to  recover  the 
laud  In  dispute  depends  In  part  upon  this  fact 
This  Is  different  from  the  case  where  the  par- 
ty suing  to  recover  possession  of  land  la  aim- 
ply  an  alienee  of  the  heirs  at  law,  and  la  not, 
to  sustain  his  acti<Hi,  dependent  upon  his 
rights  aa  an  heir  at  law.  The  fact  that  the 
plaintifl  is  an  alienee  of  the  rights  of  the  oth- 
er heirs  at  law,  as  well  as  an  heir  at  law,  can- 
not prevent  her  frcHu  Invoking  the  provision  of 
section  400  of  the  Ck>de.  She  comes  cleaily 
within  the  provisions  of  said  section,  and  her 
rights  cannot  be  defeated  because  she  Is  also 
an  alienee  of  tbe  rights  of  the  othw  h^  at 
law.  These  excqiitions  are  tber^ore  OTa> 
ruled. 

Tbe  second  proposition  of  appellant  Is  that 
tbe  presiding  Judge  erred  in  reusing  to 
charge  the  Jury  as  requested  in  tbe  2d,  3d,  4tb, 
Stb,  6th,  and  9th  requests  to  charge.  The 
cause  of  action  set  forth  in  the  complaint  was 
legal,  and  the  defense  set  up  In  the  answer 
was  eqtdtable  in  Its  nature.  The  legal  Issues 
were  property  triable  by  the  Jury,  and  the 
equitable  Issum  by  the  court  The  excep- 
tions embraced  In  the  second  proposition  are 
all  based  upon  the  equitable  defense  set  up  la 
the  answer,  which-  the  presiding  Judge  was 
not  compelled  to  submit  to  the  jury,  nor  any 
requests  to  charge  based  ixpon  such  defense. 
Tbe  defendant  should  have  requested  the  cir> 
cult  Judge  to  decide  the  Issues  arising  out  of 
the  equitable  defense  set  up  In  the  answer, 
bat  he  had  no  right  to  have  such  issues  pass- 
ed i«Hm  by  the  Jury.  The  exceptions  em- 
braced  in  the  sectmd  proposition  are  also 
ovemded. 

The  third  i^(^p(»itlon  of  tlie  appelant  Is 
founded  upon  tbe  eighth  exception,  which  is 
simply  a  quotatl<m  from  the  circuit  Judge's 
charge,  and  falls  to  point  out  any  particular 
enor.  Chief  Justice  Mclver,  In  delivering 
the  opIni<m  of  the  court  in  Flnley  v.  Cudd  (3. 
0.)  20  B.  E.  33,  says:  "Before  proceeding  to 
discuss  this  exception  upon  Its  merits,  It  is 
proper  to  notice  an  objection  to  its  considera- 
tion at  all  which  has  been  interposed  by  coun- 
sel for  respondents,  to  wit,  that  the  excep- 
tion Is  simply  a  quotation  from  the  Judge's 
charge,  and  does  not  point  out  any  particular 
error.  It  is  true,  tbis  court  has  taken  occa- 
sion, in  several  cases,  to  condemn  this  mode 
of  stating  an  ezc^ion;  and  very  possibly,  if 
there  was  no  other  errw  In  this  case,  it  would 
not  be  considwed,"  etc.  Waiving,  however, 
all  objection  to  the  form  of  the  exertion,  we 
do  not  think  it  can  be  sustained. 

Appellant's  attorneys.  In  their  argument, 
claim  that  it  was  error  on  tbe  part  of  the  pre- 
siding Judge  t6  charge  **that  if  such  testimony 
be  true,"  eto.,  when  there  was  no  such  testi- 
mony introduced.   Even  If  there  was  error  on 


the  part  of  the  presiding  Judge,  It  was  harm- 
less, and  in  no  view  was  prejudicial  to  the 
rights  of  the  appellant  The  eighth  exc^tltm 
is  overruled. 

It  Is  the  judgment  of  this  court  that  Qie 
Judgment  of  the  circuit  court  be  afilrmed. 


(46  8.  C.  186) 

LUDDBN  ft  BATES'  80UTHEBN  MUSIC 
HOUSE  V.  SUMTER. 

(Suprame  Court  of  South  Carolina.    S^it.  IB, 
18»5.) 

ATTORNBT  and  ClIBNT — AOTHOBITT. 

An  attorney  at  law.  to  whom  a  debt  se- 
cured by  chattel  mortgage  is  sent  for  collection, 
haa  no  power  to  release  the  mortgage  lien  with- 
out express  authority  from  his  client 

Appeal  from  c<Hnmon  i^eas  circuit  court  of 
Sumter  county;  James  Aldrlch,  Judge. 

Action  of  r^evin  by  Luddra  &  Bates* 
Southern  Music  House,  a  corporation,  against 
Catherine  W.  Sumter.  There  was  a  verdict 
for  the  defendant  and  frcsn  an  entry  of  Judg- 
ment thereon  plaintiff  aN>eals.  Reversed. 

Lee  &  Molse  and  Haynswortfa  &  Cooper. 
tor  appellant  Purdy  &  Reynolda,  for  re- 
spcmdent 

POPE,  J.  The  plalntUTs  action  tor  claim 
and  delivery  of  a  piano  was  tried  at  the 
October,  1891,  term  of  the  court  of  common 
pleas  for  Sumter  county,  In  this  state,  before 
his  honor.  Judge  Townsend,  and  a  Jury.  Tbe 
verdict  was  for  the  defendant,  and  after  en- 
try of  Judgment  thereon  an  a]K>eal  was  taken 
to  this  court  on  the  tingle  ground  "(1)  tbat 
his  honor,  the  circuit  Judge,  erred  In  ruling 
out  and  holding  tbe  question  Incompetent, 
propounded  to'  plaintiff's  wltnest^  to  wit, 
'Were  yon  authwlzed  by  your  dl^t  to  ac- 
c^t  any  other  security  In  substitution  or  la 
payment  of  tiie  piano,  or  not?  "  To  nndov 
stand  tbe  vitality  ot  the  question  here  under 
review,  to  tbe  plalntUTa  case,  a  stat«uent  of 
foots  wlU  be  necessary.  TSie  plaintiff,  lAid- 
den  &  Bates'  Sonttiem  Music  House,  sold  to 
tbe  defendant,  Mrs.  Catherine  Sumter,  a  c«-- 
taln  piano,  on  the  2Sth  day  May,  1890,  at 
the  price  of  $300;  a  vexy  large  part  of  the 
purchase  price  b^ng  on  a  credit^  wlUch  was 
secured  by  a  mortgage.  Payments  were 
made  from  time  to  time  on  this  indebtedness, 
but  on  the  21st  day  of  June,  1892,  there  was 
still  due,*  as  principal  and  interest  the  sum 
of  9177.65.  The  plaintiff,  after  a  month  or 
two  before  this  last-named  date,  had  sent 
this  claim  to  Messrs.  Lee  &  Molse,  of  Sumto*. 
S.  C,  for  collection.  Finding  that  payment 
in  money  was  not  In  the  power  of  Mrs.  Sum- 
ter, and  inasmuch  as  Mrs.  Sumter  was  at 
that  time  preparing  to  give  a  second  mort- 
gage on  a  tract  of  land,  containing  301  acres, 
to  some  other  creditors^  MaJ.  Molse  suggest- 
ed that  the  claim  of  tbe  present  plaintiff  be 
secured  by  that  same  mortgage.  After  some 
delay  this  was  done,  to  wit,  on  the  21%t  June, 
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1892.  The  note  which  represented  the  claim 
of  the  present  plaintiff  against  Mrs.  Sumter 
for  ¥177.65  was  made  pi^lOe  to  Lee  & 
Molse,  attomeys»  and  the  mortgage  was  exe- 
cuted to  Btcliard  D.  Lee,  as  trustee.  After 
maturl^  of  these  notes  tiila  mortgage  was 
foreclosed,  but,  alas!  the  proceeds  of  sale 
only  paid  about  one-half  of  the  price  of  the 
first  mortgage.  Some  umfuslon  occurred  as 
to  the  meaning  or  purpose  of  Mrs.  Sumter, 
the  mortgagor,  and  Lee  &  iSxAae,  the  equita- 
ble mortgagees.  In  executing  and  accepting 
SUcta  mwtgage.  She  claimed  that  It  was  in 
substitution  and  aatlsflsctlon  ot  the  mortgage 
held  by  plaintiff  on  the  piano,  while  Lee  & 
Molse  contoided  that  It  was  only  a  secoilty 
addltl(»ial  to  the  chattel  mortgage  of  the 
piano.  It  was  while  Maj.  Molse  was  on  the 
witness  stand,  testifying  as  to  all  these  mat- 
ters, that  Uie  question  was  propounded  by 
plalntllt  "Whb  you,  or  your  firm  o£  at- 
torn^i^  authorized  by  Ludden  &  Bates' 
Sonthem  Music  House  to  accept  aity  other  se- 
curity in  substitution  or  in  payment  of  the 
piano,  or  not?"  It  seems  to  us  that  this 
toncbes  the  vital  question.  Olearly,  an  at- 
torn^ at  law,  to  whom  a  cSalm  Is  sent  -for' 
collectlfHi,  has  no  power  b>  release  a  lien  up- 
on proper^  held  by  his  principal  without  ex- 
press authority  from  his  prlnclpaL  The  case 
of  Mayer  r.  Blease,  4  8.  C.  14,  Is  directly  In 
point  Htfe  a  most  ^cdlmt  gentleman,  as 
attorn^  at  law*  obtained  a  Judgment  for  bis 
client,  wblcb  was  duly  entered,  and  consti- 
tuted a  first  lien  upon  property,  assumed  the 
responslMllQr  of  accepting  one-half  the  debt 
In  cash,  and  actually  entered  satisfaction  of 
the  Judgment  When  Mayer,  the  inlnclpal, 
heard  of  It,  he  dlsaxowed  the  act  of  his  at- 
torney, and  the  supreme  court  held  the  action 
of  the  BMomey  at  law  null  and  ycM.  Now, 
if  the  attorney  at  law  bad  been  aathorlsed 
by  bis  iBlnclpal  to  accept  one-half  In  pay- 
ment of  tbe  debt,  and  enter  a  discbarge  or 
satisfaction  of  the  Judgmmt  the  principal 
would  have  been  bound  by  such  dlschai^ 
and  sattsfisctlon.  Generally,  It  Is  no  part  of 
the  attorney  at  law's  business,  In  attending 
to  the  business  of  his  client,  to  alter  or 
change,  by  snbstltntlon  or  satisfaction,  any 
liens  beld  1^  bis  client  unless  he  Is  anthoi^ 
Ized  to  do  BOb  And  other  people  deal  with 
such  attorneys  at  law  at  their  peril,  when 
they  bave  such  attcnrneys  to  change  or  sub- 
stitute one  security  for  another.  A  claim  Is 
sent  to  an  attorney  at  law  for  collection.  He 
must  collect  It  dollar  for  dollar,  before  he 
enters  any  satlB&ctlon  <^  such  debt,  and  be- 
fore he  satlsfles  any  security  therefw.  With- 
in the  scope  of  his  agency,  he  has  great  pow- 
er. BeyoaA  It  be  has  none,  We  do  not  feel 
called  tqwn  to  say  a  word  more  In  regard  to 
this  ddlcate  matter,  especially  as  It  must  be 
canrled  again  to  the  circuit  court  for  trial.  It 
Is  the  Judgment  of  this  court  Oiat  Ibe  Judg- 
ment at  the  drcnlt  court  be  rerersed.  and  the 
case  be  remanded  to  that  court  for  a  new 
trial. 


(46  s.  c.  sij 
GLOVBS  T.  GLOVEE  et  aL 
(Supreme  Court  ot  South  Carolina.    Sept  9, 
1885.) 

JUDOMBKT— RbS  JdDIUM— AOCHPTAXCS  OT 
DOWBR. 

1.  The  mere  setting  aside  to  the  widow 
and  children  of  intestate  of  a  homestead,  in  pro- 
ceedings br  the  administrator  to  marshal  the 
assets  of  the  estate,  is  not  an  adjudication  that 
afaej  as  <H>e  of  the  heirs  of  Intestate,  could  claim 
a  distribntive  share  in  the  land  constituting  the 
homestead,  and  demand  Rartition  of  it  so  as  to 
enjoy  her  portion  in  severalty. 

2.  Under  Rev.  St.  1872.  p.  441.  e.  85,  S  10, 
declaring  that  acceptance  ox  a  distnhotlTe  share 
will  bar  the  claim  of  dower,  acceptance  of  dow- 
er ba™  the  widow's  daim  to  a  distribntiTe  share 
as  heir. 

Appeal  from  common  pieas  drcult  court 
of  Edgefield  county;  W.  C.  Benet  Judge. 

Action  by  Mrs.  G.  F.  Glorer  against  John 
OlOTer  and  others  for  partltton.  Judgmmt 
tor  defendants.  Plaintiff  appeals.  Affirmed. 

Croft  &  Tillman,  for  appelhint  B.  H.  FoJk, 
N.  G.  Erans,  uid  J.  Wm.  Thurmond,  tax  re- 
spondmts. 

McIVBR,  a  T.  It  appears  from  the  rec- 
ord In  this  case  Hiat  Mltohell  Glorer,  on  the 
Idth  ot  April,  1875,  departed  this  life  intes- 
tate^ being  seised  and  possessed  of  a  ctmsid- 
erable  amount  of  land,  and  leaving  as  his 
heirs  at  law  bis  widow,  the  plaintiff  herein, 
and  four  children,  the  defendants  herein. 
Soon  after  his  death  his  administrator  In- 
stituted proceedings,  to  which  all  the  parties 
herein  were  made  parties,  to  marshal  the 
assets  of  bis  estate.  Under  those  proceed- 
ings the  widow  set  up  ber  claim  of  dower  In 
her  deceased  husband's  land,  and  her  claim 
was  allowed,  and  acctwdlngly  a  tract  <tf  300 
acres  ot  land  was  set  off  to  her  as  bee  dowei; 
Another  tract  of  land,  cmtalnlng  200  acres, 
which  Is  the  subject-matter  of  the  present 
action,  was  also  set  off  to  the  widow  and 
children,  as  their  homestead.  Some  time  In 
March,  1884,  the  present  action  was  Institut- 
ed, Id  which  partition  of  the  homestead  tract 
Is  drananded,  and  an  account  from  the  de- 
fendant John  Glorer  of  the  rents  and  profits 
of  said  land;  it  being  alleged  that  the  said 
John  Glorer  had  rented  said  land  for  the 
year  1883,  "agreeing  to  pay  bis  cotenants,  as 
lent  tberefor,  the  sum  of  f458,  and  that  he 
Is  still  in  -possession  ot  luirt  of  said  prem< 
Ises."  l^e  defendant  John  Glorer  answered, 
denying  the  plaintiff's  right  to  partltlmi,  sub* 
stantlally,  upon  the  ground  that  she,  having 
elected  to  dalm  and  harlng  accepted  hor 
dower  in  the  lands  of  which  her  husband 
died  seised  and  possessed,  under  the  pro- 
ceedings abore  refwred  to.  Is  barred  from 
cltdmlng  any  share  or  interest  in  the  taome- 
stead  tract  of  land,  as  one  of  the  bdrs  at 
law  of  the  said  Intestate.  Wiley  Glorer,  ui- 
other  of  the  defendants,  filed  no  answer, 
and,  80  Cur  as  appears,  makes  no  resistance 
to  the  claim  for  partition;  and  the  other 
two  defendants,  being  minors,  submit  tfaclr 
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rights  to  the  protectkm  of  tbe  conrt  The 
parties  harlng  waived  the  right  to  a  trial  by 
Jury,  the  case  was  heard  by  his  honor,  Judge 
Benet,  who  rendered  Judgment  sustaining 
the  defense  set  up  by  tbe  answer  of  John 
Glover;  holding  that  plaintiff,  by  ejecting  to 
take  dower,  had  barred  her  right  to  take  a 
dlstrlbntlTe  share  of  her  husband's  estate, 
and  was  therefore  not  mtltled  to  demand 
partition.  From  this  Judgment  plaintiff  ap- 
peals upon  the  several  grounds  set  out  In 
the  record,  which  need  not  be  repeated  here, 
as  they  present,  substantially,  but  two  ques- 
tions: (1)  Whether  tbe  defendants  are  es- 
topped by  the  proceedings  heretofore  re- 
ferred to  from  questioning  the  rights  of  the 
plaintiff  In  tbe  tract  of  land  set  off  as  a  home- 
stead under  said  proceedings.  (2)  Whether 
tbe  plaintiff,  by  electing  to  take  dower,  has 
barred  herself  of  the  right  to  claim  a  dls- 
trlbutlTO  share  of  her  husband's  estate^  as 
one  of  his  heirs  at  law. 

As  to  the  first  question.  It  might  be  suf- 
ficient to  say  that  It  does  not  appear  that 
any  sncta  question  was  either  presented  to 
or  considered  by  tbe  circuit  Judge.  At  all 
events,  no  allusion  Is  made  to  it  In  his  de- 
cree, which  appears  to  be  set  out  In  full  In 
the  ease  But,  waiving  that,  we  do  not 
think  the  position  taken  by  sppellant's  coun- 
sel can  be  sustained.  The  only  question  as 
to  homestead  presented  In  the  previous  pro- 
ceedings to  mai^lial  assets  was  whether 
plaintiff  and  her  children  were  entitled  to 
the  homestead  exemption,  and  those  pro- 
ceedings must  be  regarded  as  conclusive  of 
that  question.  No  question  was  there  pre- 
sented (and,  so  far  as  we  can  see,  could  not 
then  have  arisen)  as  to  the  nature  or  ext^t 
of  the  rights  of  plaintiff  in  the  land  set 
apart  as  a  homestead  exemption.  Here, 
JiQWever,  a  totally  different  question  is  pre- 
sented,—wbethw  tbe  plfUntlff,  as  one  of  the 
heirs  at  law  of  ber  deceased  husband,  can 
claim  her  distributive  share  in  that  land, 
and  demand  partition  of  the  same,  for  the 
purpose  of  enjoying  her  share  In  severalty. 
The  Judgment  appealed  from  only  denies  her 
light  to  partition,  and  does  not  In  any  way 
infringe  upon  her  right,  along  wiUi  ber 
children,  to  continue  in  tbe  use  and  occu- 
pancy of  the  land  as  a  homestead;  for,  as 
was  said  in  Hosford  v.  Wynn,  22  S.  C,  at 
page  312:  "The  homestead  does  not  change 
title,  or  create  new  estates.  It  simply  takes 
property  as  It  finds  It,  aud,  carving  out  a 
portion,  exempts  It,  for  the  time  being,  from 
levy  and  sale,  and,  marking  it  'homestead,' 
put  the  debtor,  or  his  widow  and  children, 
as  the  case  may  be,  in  possession,  with  the 
right  to  hold  against  all  comers.  It  Is  a 
mere  protective  possession,"  etc.— that  case 
going  to  hold  that  such  an  Interest  could  not 
be  levied  on  and  sold  by  the  sheriff.  We  do 
not  understand,  therefore,  that  the  present 
case  involves  any  question  as  to  the  right  of 
the  plaintiff,  with  her  children,  to  remain 
in  the  enjoyment  of  this  "protected  posses- 


sion"; the  only  questlmi  here  Involved  be- 
ing whether  tbe  plaintiff  has  such  a  legal  in- 
terest or  estate  in  the  premises  in  questlOD, 
as  one  of  the  h^rs  at  law  of  her  deceased 
husband,  as  entitles  her  to  demand  purtltion 
of  said  premises. 

As  to  the  second  question,  we  agree  with 
the  circuit  Judge  that  the  plaintiff,  by  ac- 
cepting ber  dower  In  the  real  estate  of  her 
deceased  husband,  has  barred  her  right  to 
claim  a  distributive  share  of  his  estate  as 
one  of  his  heirs  at  law.  While  it  is  quite 
true  that  the  statute  which  was  in  force  at 
the  time  (Rev.  St  1872,  p.  441,  c.  86,  |  10), 
like  a  similar  provision  in  the  act  of  1791, 
does  not,  In  express  terms,  declare  that  the 
acceptance  of  dower  shall  bar  the  widow's 
claim  to  a  distributive  share  as  heir  at  law, 
but  simply  declares  that  the  acc^tanoe  of  a 
distrlbutiTe  share  will  bar  tbe  claim  of  dow- 
er, yet  It  was  settled  by  the  case  of  Bnlst  t. 
Dawes,  S  Rich.  Eq.  281,  cited  by  tbe  circuit 
Judge,  and  recognized  In  Evans  t.  Plerson, 
9  Rich.  Law,  at  page  12,  that  **tbe  right  to 
dower,  or  thirds,  is  made  convertible  by  the 
statute  of  1791;  and,  both  being  legal  rights 
proceeding  to  the  wife,  If  she  takes  one  her 
legal  right  to  the  other  perishes."  Or,  as  It 
.Is  expressed  by  Dunkin,  Ch.,  in  his  circuit 
decree  in  Bulst  v.  Dawes,  "although  the 
statute  declares  that  tbe  provision  tber^ 
made  for  the  widow— ber  distributive  share 
— shall,  if  accepted,  be  in  lieu  and  bar  of 
dower,  yet  the  correlative  proposition  is  not 
put  Nor  was  it  necessary.  It  stands  apon 
the  acknowledged  principles  of  this  court 
A  party  claiming  dower  would  thereby  dis- 
turb the  arrangements  of  tbe  statute,  and, 
quod  hoc,  frustrate  its  provisions.  Bqulty 
will  not  permit  this,  but  will  put  the  party 
to  her  election."  There  la  no  decision  In  this 
state,  BO  far  as  we  are  Informed,  which  In 
any  wise  conflicts  with  the  case  of  Bnlst  v. 
Dawes,  supra.  The  cases  of  Hosford  v. 
Wynn,  22  S.  a  809,  and  Calmes  v.  McCrack- 
en,  8  S.  O.  87,  simply  recognlsse  the  right  of 
a  widow  to  claim  both  the  dower  and  home- 
stead out  of  her  deceased  husband's  estate. 
But  neither  of  those  cases  touches  the  ques- 
tion as  to  the  nature  of  the  widow's  interest 
in  the  land  set  apart  as  homestead,  or, 
rather,  the  quostlou  presented  in  the  case 
now  under  consideration,  as  to  whether  the 
widow  has  such  a  legal  estate  in  the  land 
assigned  as  a  homestead  as  would  entitie  her 
to  demand  partition  thereof.  In  Yoe  v.  Han- 
vey,  25  S.  C.  94,  the  question  was  presented 
whether  land  which  had  been  set  apart  to 
tbe  widow  as  a  homestead  could  be  parti- 
tioned at  the  Instance  of  adult  children,  not 
living  on  the  homestead  with  tbe  widow; 
and  the  majority  of  the  court  dmied  the 
claim  for  parUtion,  notwithstanding  the  pro- 
visions of  tbe  fourth  section  of  the  act  of 
1873  (15  St.  at  iJirge,  371),  incorporated  hi 
Gen.  St  1882,  {  1997,  now  to  be  found  In  sec- 
tion 2129,  Kcv.  St.  1893,  which  la  In  these 
words:  "If  the  husband  be  deed  the  widow 
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and  children,  If  tbe  father  and  mother  be 
dead,  the  children  Ifvlng  on  the  homestead, 
whether  any  or  all  of  snch  children  be  mi- 
nors or  not,  shall  be  entitled  to  have  the 
family  homestead  exempted  In  like  manner 
as  If  the  hnsband  or  parents  were  living; 
and  the  homestead  so  exempted  shall  be  snb- 
ject  to  partition  among  all  the  children  of 
the  bead  of  the  family  in  like  manner  as  It 
no  debts  existed:  provided  that  no  parti- 
tion or  sale  In  that  case  shall  be  made  until 
the  youngest  child  becomes  of  age  unless, 
upon  proof  satisfactory  to  the  court  hearing 
the  case,  such  sale  Is  deemed  best  for  the  In- 
terest of  such  minor  or  minors."  The  conclu- 
sion In  that  case  seems  to  hare  been  reached, 
or  at  least  may  possibly  be  best  support- 
ed, upon  the  theory  that  the  homestead  pro- 
vision having  been  made  for  the  benefit  of 
the  family.  In  order  to  secure  to  them  a 
home,  a  partition  of  the  land  assigned  as  a 
homestead  during  the  life  of  the  widow  and 
tbe  minority  of  the  children  might  have  the 
effect  of  defeating,  or  at  least  Impairing,  the 
benefits  designed  to  be  secured  by  this  be- 
neflcent  provision.  Be  that  as  It  may,  bow- 
ever,  that  case  is  now  referred  to  mainly  for 
the  purpose  of  calling  attention  to  the  fact 
that  the  statutory  provlslcm  above  quoted 
does  not  seem  to  contemplate  any  partition 
at  the  instance  of  the  widow,  for  the  lan- 
guage Is,  "and  the  homestead  so  exempted 
shall  be  subject  to  partition  among  all  the 
cblldren  of  tbe  head  of  the  family/'  without 
mentioning  the  widow  as  one  of  the  partici- 
pants In  the  partition.  It  may  be  that  the 
real  Intent  of  the  legtslatnre  was  that  the 
land  assigned  as  a  homestead  should  be  kept 
together  for  the  joint  use  and  occupation  of 
the  family  dnring  the  life  of  the  widow,  not 
subject  to  partition  until  her  death;  and  not 
then.  If  any  of  the-  children  were  minors,  un- 
less it  was  proved  to  the  satisfaction  of  the 
court  that  a  partition  or  sale  would  be  best 
for  the  Interest  of  such  minors,  when  tbe 
property  should  be  equally  divided  among 
"all  of  the  children."  If  this  view  be  sound, 
it  would  afford  additional  ground  In  support 
of  the  conclusion  reached  by  the  circuit 
Judge,  denying  the  plaintiff's  right  to  parti- 
tion In  this  case.  The  Judgment  of  this  court 
is  that  the  Judgment  of  the  circuit  court  be 
afflnned. 


(44  s.  a  BR) 

JONES  V.  GARLINGTON. 
(Supreme  Ooart  of  South  Garolina.    Sept  7, 
1895.) 

Bali  —  Faildbb  op  Considbkitiok  —  Implibd 
Waeraktt— CALBNDAita— Hakmlbss  Erbob. 

1.  A  leller  of  stock  in  a  corporation  can 
recover  the  price  afn-eed  to  be  paid,  thoufth  the 
stock  was  of  no  value,  there  having  been  no 
fiaud  or  misrepreseDtation,  as  there  is  no  im- 
plied warran^  of  value. 

2.  Code,  I  267,  provides  that  If  defendant 
fails  to  answer  the  case  shall  be  put  on  the  de- 
fault calendar,  and  judgment  may  be  given  by 
default  if  the  action  is  for  the  recovety  of  mon- 


•  ey  <m1y,  and  the  demand  be  llauidated,  and  that 
in  ail  other  cases  the  relief  snail  be  ascertain- 
ed by  a  Jury.    Section  276  provides  that  there 
ehaii  be  thiee  calendars;  that  there  shall  be 
placed  on  the  first  all  cases  to  be  passed  on  by 
a  jury,  on  the  second  all  cases  to  be  passed  on 
by  the  court,  and  on  the  third  all  cases  where 
judgments  by  default  are  to  be  taken.  Section 
279  provides  that  the  issues  sboll  l>e  disposed  of 
OS  follows;  nnless  the  court  shall  otherwise  di- 
rect: First,  issues  of  fact  to  be  tried  by  a  jury; 
second,  issues  of  fact  to  be  tried  by  toe  court; 
third,,  issues  of  law.    Eeld  that  where  there 
was  an  answer  and  the  ease  was  put  on  the  jury 
'  calendar,  bnt  on  the  case  coming  to  trial,  the 
!  answer  was  stricken  out  defendant  cannot  CMn- 
i  plain  that  the  case  was  still  kept  on  tbe  jury 
I  calendar,  and  that  the  jury  was  directed  to  find 
the  amount  plaintiff  was  entitled  to,  though  the 
action  was  for  the  recovery  of  money  only  un- 
I  der  a  contract,  and  the  demand  was  liquidated. 

Appeal  from  common  pleas  circuit  court, 
Spartanburg  county;  T.  B.  Fraser,  Judge. 

Action  by  W.  M.  Jones  against  J.  C  Gar- 
llngton.  Judgment  for  plalntUL  Defendant 
appeals.  Affirmed. 

Tbe  complaint  was  as  follows: 

*^e  plaintiff  complaining  of  the  defendant 
in  the  above-stated  case  allies:  (1)  That 
heretofore  the  defoidant  executed  to  plaintiff 
his  promissory  note  In  writing,  dated  March 
1,  1892,  by  which  he  bound  lilmself  to  pay  to 
plaintiff  the  sum  of  five  hundred  dollars,  with 
Interest  from  Sdfarcfa  1, 1892,  at  8  per  cent  per 
annum,  according  to  the  terms  of  said  note, 
a  copy  of  which  is  as  follows:  'Spartanburg. 
S.  O.,  March  1,  1882.  For  value  received,  I 
promise  to  pay  to  Wm.  M.  Jones,  or  order,  at 
Spartanburg,  S.  C,  wltb  interest  from  date 
at  dght  per  cent  per  antium.  five  hundred 
dollars,  as  follows:  One  hundred  dollars  on 
or  before  May  1,  1892,  and  the  balance  oa  or 
before  Oct  1,  1892.  And,  in  order  to  secure 
the  payment  of  this  note,  I  have  deposited 
with  Wm.  M.  Jones,  as  collateral  security,  ten 
shares  of  Spartanburg  Herald  Publishing  po. 
stock,  Nos.  1  to  10,  Inclusive,  being  the  same 
purchased  by  me  from  said  Wm.  M.  Jones, 
and  In  part  payment'  of  which  this  note  Is 
given.  And  in  case  the  said  sums,  or  either 
of  them,  are  not  paid  at  maturity,  I  hereby 
empow^  the  said  Wm.  M.  Jones  to  sell  the 
said  stock,  publicly  or  privately,  to  the  high- 
est bidder,  after  ten  days'  notice  to  me,  and 
apply  the  same  on  the  payment  of  this  note, 
and  pay  over  any  surplus,  if  any,  to  me.  J. 
C.  Qarilngt<m.  Witness:  Geo.  W.  Nlcholls.' 
(2)  That  no  part  thereof  lias  been  paid,  except 
the  sum  of  one  hundred  and  ninety-two  dol- 
lars, received  June  8,  1892,  from  sale  of  the 
stock  deposited  as  collateral,  sold  to  the  high- 
est bidder  at  pnblic  outcry,  after  due  notice 
and  advertisement  of  same.  (3)  That  there 
remains  due  and  unpaid  thereon  the  sum  of 
three  hundred  and  twenty-six  and  «"/ioo  dol- 
lars, with  interest  thereon  from  Oct  1,  1892, 
at  eight  per  cent,  per  annum.  Wherefore 
plaintiff  demands  Judgiment  against  the  de- 
fendant for  the  sum  of  three  hundred  and 
twenty-six  and  *Vioo  dollars,  'with  Interest 
thereon  from  Oct.  1,  1892,  and  for  the  coBts 
and  disbursements  of  this  action." 
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Bffluar  ft  Slmp8(»i.  f6r  appdlimt.  Duncan 
ft  SandetB  and  Geo.  W.  Nlch<^,  for  respond- 

OART,  J.  For  a  proper  undenrtandlng  of 
thlB  case  it  will  be  neceseary  to  set  f<Hth  tbe 
plalaturs  complaint  In  the  repwt  of  the  case. 
The  defendant  set  ap  In  his  ansWte  to  the 
said  complaint  the  defense  of  a  fUlnre  of 
conaldemtlon.  Tbe  cause  was  heard  by  bis 
honor,  Judge  Fraser,  and  when  tbe  pleadings 
were  read  the  plaintiff  demurred  to  the  an- 
Bw«-  on  tbe  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense.  The  de- 
murrer was  sustained,  and  the  answer  struck 
out. 

The  testimony  and  tbe  other  procedings 
were  as  follows:  W.  M.  Jones,  the  plaintiff, 
testifled  as  follows:  "Q.  Look  at  that  pa- 
per [pres^tlng  paper].  A  paper  glren  you 
by  BIr.  Oarllngton?  A.  Yes,  sir.  Q.  How 
much  has  be^  paid  on  It?  A.  $192.  Q. 
When?  A.  Fart  of  It  In  June,  1892.  Q.  That 
Is  all  that  has  been  paid  on  It?  A.  That  Is 
all  that  has  been  paid  on  It  Mr.  Simpson: 
Hare  we  the  right  to  ask  Mr.  Jones  any  ques- 
tions? By  the  Gonrt:  I  dont  know.  Yoa 
have  m>  answer  In.  I  dmi't  know  that  there 
Is  any  defense  for  yon.  Mr.  Simpson;  Tour 
honor  rules  we  cannot  cross-examine  him  and 
prove  any  reason  why  he  cannot  recover  on 
that  note.  By  tbe  Court:  No,  sir.  Ton  have 
set  up  no  reason  at  all.  Mr.  Sanders:  We 
have  no  objection  to  hla  asking  questions  In 
response  to  those  we  have  brought  out.  Ab 
to  going  into  a  defense.  If  be  undertakes 
that,  we  will  object  Mr.  Simpson:  I  will 
one  question.  What  company  was  Incor- 
I>orated  1^  the  leglsUiture  itf  this  state- 
Mr.  Sanders:  We  object  Mr.  Slmpscm: 
Stodk  in  which  you  sold  to  Mr.  GarllngttHL 
What  company  was  that?  Mr.  Sanders:  We 
object  By  tbe  Oourt:  The  same  thing  that 
was  sold  was  tbe  same  thing  that  was  bought 
By  the  Court:  Take  your  vo'dlct  [to  plaln- 
tilTfl  counsel].  [To  Jury:]  Find  out  the 
amount  Mr.  FreCTian,  and  fdgn  tbe  verdict" 
The  Jury  rendered  a  verdict  for  Ibe  fall 
amount  claimed.  ImmeiUately  iqion  Its  re- 
turn the  presiding  Judge  indorsed  the  f(dlow- 
Ing  order  on  the  complaint:  *'An  oral  de- 
murrer having  been  Interposed  to  the  answer 
in  the  within  case,  and  the  same  having  beMi 
sustained;  and  It  having  been  made  to  ap- 
pear to  my  satlBfactlon,  by  testimony  and  by 
the  verdict  of  the  jury,  tliat  the  amount  due 
to  plaintiff  the  dtf  endant  on  the  note  de- 
scribed in  the  cmnplalnt  Is  three  hundred 
screnty-three  and  *Viod>— on  motion  of  attor- 
neys for  plaintiff  It  is  ordered  that  the  plain- 
tiff have  Judgment  against  the  defendant  for 
tbe  sum  of  three  hundred  and  seventy-three 
and  vB/ioo  dollars,  and  for  the  costs  and  dis- 
bursemoits  of  this  actloa" 

Appellant's  first  and  second  exceptions  com- 
plain of  error  on  tbe  part  of  tbe  presiding 
Judge  (1)  "in  sustaining  the  denrarrer  to  de- 
fendant's answer  and  striking  same  out";  ^ 


"in  not  overruling  said  demurra:  and  allow- 
ing defendant  to  offw  proof  of  tbe  allegatloiu 
in  his  answer."  There  were  no  allegatioDs 
of  fraud  ix  misr^reeentatlon  in  the  answ^; 
but  simply  that  there  was  failure  of  could- 
eratlon.  In  the  case  of  Colbum  v.  Ifothews, 
1  Strob.  232,  Chief  Justice  O'Neell.  in  dellvez^ 
Ing  the  opinion  ot  the  court  uses  this  lan- 
guage: **That  in  the  sale  of  an  unnegotla- 
ble  security  therein  no  implied  warranty  of 
either  Ite  goodness  or  m<mey  value  is  too 
plain  a  proposltltm  to  reqidre  law  to  sustain 
it"  Hie  answer  did  not  state  facts  snfitdent 
to  constttnte  a  d^ense^  and  the  presiding 
Judge  followed  the  pn^er  practice  In  sustain- 
ing tbe  demuxrer  and  striking  out  the  answer. 
Lessly  r.  Bowie,  27  S.  G.  193.  Tliese  excep- 
tlons  are  therefore  ovcamled. 

The  third,  fourth,  and  fifth  ezoepUons  will 
be  considered  together,  and  ue  as  ftdlows: 
They  complain  of  error  on  the  part  ct  tlie 
presiding  Judge:  (S)  "In  ordwlng  the  case 
tried,  after  answer  was  stricken  out  before 
the  Jury,  and  in  refusing  on  such  trial  to  al- 
low defendant  to  cross-examine  witness  for 
plaintiff,  or  to  offer  any  testimony."  "In 
holding  that  defMidant  bad  no  tight  to  be 
heard  by  testimony  or  in  cross-examining 
plaintiUrs  witness.  The  case  was  a  default 
case,  and  should  have  been  placed  on  calen- 
dar 8,  and  Judgment  applied  for  and  ren- 
dered as  In  (rther  demnlt  cases."  0!)  "In  In- 
structing the  Jury  to  find  a  verdict  for  plain- 
tiff, and  not  at  least  leaving  it  to  the  Jury- 
to  decide  upon  what  amount  If  ftny,  ^ras 
due  to  the  plaintiff."  Section  267  of  the 
Code  provides  that:  "Judgment  may  be  bad, 
if  the  defoidant  tail  to  answer  the  complaint 
as  follows:  I.  In  any  action  on  contract  tbe 
plaintiff  may  file  proof  of  lawful  service  ct 
summons  and  complaint  on  one  or  more  ot 
the  defendants,  or  of  the  summons  accord- 
ing to  the  provision  of  section.  161,  and  that 
no  appearance,  answer^  or  demurrra  has  been 
served  on  him.  It  shall  be  tbe  duty  of  tbe 
elerk  to  place  all  such  cases  on  the  detault 
calendar,  and  said  calendar  shall  be  called 
tbe  first  da^  of  tbe  term.  When  tbe  action 
Is  <m  a  complaint  for  the  recovery  of  m<mey 
only,  Judgment  may  be  given  for  tbe  plain- 
tiff by  default  it  tbe  demand  be  liquidated. 
•  •  •  In  aU  other  tbe  r^leC  to  be  afforded 
the  plaintiff  shall  be  ascertained  either  by 
the  verdict  of  a  Jury,  or  In  cases  in  cHancerr 
by  the  Judge,  with  or  without  a  ref »ence, 
as  be  may  deem  propw.  The  order  for 
Judgment  In  such  cases  shall  be  «id(»sed  up- 
on or  attached  to  the  complaint**  etc  Sec- 
tion 276  of  tbe  Code  provides  that:  "There 
shall  be  three  caloidars  for  the  court  of  com- 
mon pleas,  and  tbe  derk  shall  wrange  the 
causes  thereon  as  folloira:  Up<m  calendu  1 
shall  be  placed  all  cases  and  Issues  to  be 
passed  upon  by  a  Jury.  Upon  c^endar  2 
shall  be  placed  all  cases  to  be  passed  opcm 
by  the  court  Including  all  motfoos  and  rules 
to  show  cause.  Upon  calendar  3  shall  be 
placed  all  cases  where  judgm^ts  by  deCaolt 
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are  to  be  talcen,  and  on  the  opening  of  the 
court  of  common  pleaB  tfale  calendar  shall  be 
caUed  first  1b  order."  Section  279  of  the 
Code  provides  that:  "The  issues  on  the  cal- 
endar shall  be  disposed  of  in  the  following 
order,  unless  for  the  conyenience  of  parties 
or  the  dispatch  of  business,  the  court  shall 
otherwise  direct:  1.  Issues  of  fact  to  be 
tried  by  a  jury.  2.  Issues  of  fact  to  be  tried 
by  the  court.  3.  Issues  of  law."  The  fore- 
going provisions  of  the  Code  show  that  this 
was  not  in  strictness  a  default  case.  There 
was  an  answer,  although  It  was  held  Insuf- 
ftclent  In  law.  l^ls  case  could  not  properly 
have  been  placed  on  calendar  3  while  the 
answer  formed  part  of  the  record  In  the  case. 
When  the  cause  came  on  for  trial,  It  was 
foond  upon  the  proper  calendar,  and  the  cir- 
cuit judge  was  right  in  rendering  Judgment 
on  that  calendar  when  nothing  dse  remained 
to  be  done  In  the  cause.  After  the  answer 
was  struck  ou^  there  was  no  longer  an  Issue 
before  the  court  between  the  plaintiff  and 
defmdant  The  action  was  on  a  complaint 
for  the  recovery  of  money  only  noAet  a  coa- 
tract,  and  the  demand  was  liquidated.  The 
plaintiff,  tbertf we,  was  entitled  to  Judgment, 
and  It  was  not  necessary  dther  to  Introduce 
testimony  or  to  submit  the  case  to  the  jury. 
The  defendant  has  not  been  deprived  of  any 
right,  and  cannot  complain  of  error  on  the 
part  of  the  presiding  Judge  in  doing  a  nuga- 
tory act  which  was  In  no  respect  prejudicial 
to  htm.  These  exceptions  are  theref(»e  oVer^ 
ruled.  It  is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  af- 
firmed. 

<44  s.  a  6>S} 

GB0E8BE0K  T.  MABSHAUib 
(SniHeme  Oourt  of  South  Gan^na.    8«pt  7« 
1886.) 

NOTH  —  COSBIDBRATION  — PrBTBKTIOR  OW  FBOSB- 

ODTioN  —  Ebtoppbl — Pahol  Evidekcb  —  Ik- 
BTBUCTION3— Waiver  of  Objectioms. 

1.  Where  a  third  person  gives  hia  note  to 
the  one  whose  money  oas  been  embezzled,  for 
the  amount  of  Us  civil  damages,  to  prevent  a 
prosecution,  it  is  void  as  agaioBt  public  policr. 

2.  One  who  gives  a  note  to  prevent  prosecu- 
tion of  another  for  embezzlement  is  not  estop- 
ped to  Bet  up,  aa  aKaisst  an  assifmee  after  ma- 
tnrity.  its  invalidity  because  of  a  certificate 
vtiicb  he  gave,  and  which  was  seeo  by  the  as- 
signee before  purchase  of  the  note,  in  which  he 
stated  that  the  note  was"  given  in  settlement  of 
the  daims  (the  nature  of  which  was  not  Btated) 
of  certain  persons  against  M.,  and  that  M.  had 
conveyed  land  to  him  as  security. 

3.  A  note  reciting  that  it  waa  given  for 
"value  received"  may  be  shown  to  have  been  giv- 
en to  prevent  a  triminal  prosecution,  notwith- 
standing recitals  in  a  receipt  given  on  execution 
of  the  note  that  It  was  given  In  •settien^ent  of 
the  cliUms  of  certain  persons  against  a  third 
person. 

4.  Error  cannot  be  predicated  of  a  charge 
that  when  a  party  introduces  evidence  that  sat- 
isfies the  jnry  that,  "more  likely  than  not,"  a 
certain  state  of  facts  exists,  he  has  estabUshed 
his  case  by  a  preponderance  of  evidence. 

5.  Objection  not  having  been  made  to  the 
tailing  of  certain  papers  to  the  jury  room  when 
the  Jury  asked  for  them,  it  is  waived,  though 


objection  had  iffevlou^  been  made  to  thdr  In- 
troduction In  evidence. 

Appeal  from  common  pleas  circuit  court, 
Richland  county;  W.  C.  Be'net,  Judge. 

Action  by  Jacob  Groesbeclc  against  J.  Q. 
Marshall.  Judgment  for  defendant,  and  pialu- 
tlfT  appeals.  Affirmed. 

Exhibits  B  and  G  were  as  follows:  Elxhlbit 
B:  "State  of  South  Carolina,  Executive  De- 
partment. Office  of  Secretary  of  State.  Co- 
lumbia, 81st  July,  1890.  Received  from  J.  Q. 
Marshall  six  hundred  dollars,  and  bis  note  for 
eleven  hundred  and  eighty-seven  50-100  dol- 
lars, payable  on  the  Ist  day  of  October,  1890, 
in  full  settlement  of  all  demands  of  Bowen  F. 
Wise  and  John  Strow  against  J.  Foster  Slar- 
Bhall.  John  W.  Stokes,  Attorney  for  the 
Above-Named  Parties."  Exhibit  C:  "This  is 
to  certify  that  on  the  31st  of  July,  1890,  I 
gave  one  John  W.  Stokes  a  note  for  $1,187.50, 
in  favor  of  himself,  and  due  October  Ist, 
1890.  Also,  $600  in  currency.  The  proceeds 
of  said  note  for  $1,187.50  to  feo  to  Bowen  F. 
Wise  and  John  Strough,  respectively,  or  so 
much  thereof  as  would  be  necessary  to  meet 
their  claims  against  J.  Foster  Marshall;  and 
the  $600  In  currency,  or  so  much  thereof  as 
would  be  necessary  to  meet  the  claims  of  the 
following-named  parties  against  J.  Foster 
Marshall,  viz.  Isaac  Griffith,  Sam.  Spring,  and 
one  Kyle,  as  the  said  J.  Foster  Marshall  may 
direct,  or  wish  disposed  of.  The  above-named 
amounts  being  due  the  aforementioned  par- 
ties, more  or  less,  by  the  said  J.  Foster  Mar- 
shall, who  has  secured  me  for  advancing  this 
money  by  conveying  to  me  his  interest  In  real 
estate  In  Coltunbla,  S.  a  The  said  $600  In 
currency  In  no  wise  to  be  held  by  the  said 
John  W.  Stokes  until  the  maturity  of  the 
above-described  note  for  $1,187.50,  but  to  be 
paid  Immediately,  or  so  much  thereof  as 
would  be  necessary  to  meet  the  claims  of 
Sam'l  Spring,  Isaac  Orlflith,  and  Kyle,  and 
the  balance,  if  any,  to  be  paid  J.  Foster  Mar- 
shall; and  the  said  John  W.  Stokes  signed  as 
attorney,  and  so  stated  to  me  that  he  was 
such  attorney,  for  Bowen  F.  Wise  and  John 
Strough,  a  receipt  In  full  of  all  demands  of 
Bowen  F.  Wise  and  John  Strough,  against 
the  said  J.  Foster  Marshall.    J.  Q.  Marshall." 

On  the  subject  of  the  preponderance  of  evi- 
dence, the  court  said:  "I  charge  you  that 
should  you  not  be-  satisfied  by  the  preponder- 
ance of  the  evidence  that  the  defense  of  the 
defendant  Is  sustained,  then  you  will  have  to 
consider  the  case  as  made  out  by  the  plaintiff; 
and  then  upon  blm  will  fall  the  burden  of 
proof  to  make  out  his  case  by  the  same  stand- 
ard,—the  preponderance  of  the  evidence.  By 
that  is  meant,  Mr.  Foreman  and  gentlemen, 
the  greater  "weight  of  the  testimony  on  the  is-, 
sues  involved.  No  court  can  provide  a  jury 
with  scales  on  which  to  weigh  the  evidence; 
but  a  jury  of  twelve  Intelligent  men,  who 
have  a  knowledge  of  human  nature,  and, 
from  their  observation  of  life,  understand  the 
rules  of  common  sense,  are  in  possession  of 
the  best  scales  on  which  to  weigh  evidence. 
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When  a  Jury  comes  to  the  conclusion  that  a 
defendant  h&a  brought  forward  evidence  that 
aatlBfies  them  that,  more  likely  than  not,  such 
and  snch  waa  the  case,  then  they  may  say  be 
has  establlflbed  his  dflfenae  by  the  preponder^ 
ance  of  the  evldaue;  or  when  the  jdalntiff 
satlBflea  the  Jnry  by  competent  evidence  that 
It  la  more  llkdy  than  not  that  snch  and  snch 
-was  the  case,— not  absohitely  ptored.  not  ab- 
mdntely  true,  because  neltbw  the  idalntlff 
nor  the  defendant  Is  called  upon  to  eetabllBh 
his  complaint  or  make  cut  his  defeiue  b^ond 
a  reasonable  doabt,  but.  by  the  pr^ondexance 
of  the  evidence,  that  It  Is  more  Ukdy  than 
not  that  snch  and  snch  was  the  case,— then 
yon  may  safely  say  that  the  defense  has  been 
made  oot  the  preponderance  of  the  evi- 
dence, or  that  the  complaint  has  been  estab- 
lished by  the  preponderance  of  the  evidence." 

Bacbman  &  Youmans,  t(x  appellant.  Lylea 
&  Muller,  for  respondent 

OART,  S.  This  Is  on  action  commenced  by 
Jacob  Qroesbeck,  of  Mound  City,  Mo.,  against 
J.  Q.  Marsball,  of  Columbia,  S.  C,  up<m  a 
promissory  note  made  by  the  defendant,  Mar- 
Bhall,  on  the  31st  day  of  July,  1890,  whereby 
he  promised  to  pay  to  the  order  of  one  John 
W.  Stokes  the  sum  of  $1,187.50  on  the  Ist  day 
of  October,  18U0.  Steves,  the  payee,  indorsed 
the  note,  after  Its  matuTlty,  to  the  plaintiff, 
Groesbeck.  The  defendant,  contemporaneous- 
ly with  the  execution  of  said  note,  took  from 
Stokes  a  receipt  marked  "Exhibit  B,"  and, 
after  the  maturity  of  said  note,  delivered  to  J. 
Foster  Marshall  a  certificate  marked  "Exhibit 
O."  both  of  which  will  be  set  out  in  the  report 
of  the  case.  The  defendant.  In  his  answer, 
admitted  the  making  of  said  note,  and  that  no 
part  thereof  had  been  paid,  but  alleged  as  a 
defense  to  said  cause  of  action  that  the  con- 
sideration had  failed,  and  that  It  was  Illegal 
in  Its  Inception,  In  that  said  note  was  given 
to  prevent  a  criminal  prosecution  against  J. 
Poster  Marshall,  the  brother  of  the  defend- 
ant, upon  a  charge  ot  embezzlement  allegea 
to  have  been  committed  In  MlsaourL  The 
case  came  on  for  trial  before  his  h<mor,  Judge 
Benet  and  a  Jury.  The  defendant,  Marshall, 
In  his  testimony,  says:  "No  consideration 
whatever  was  given  to  me  for  signing  that 
note  that  I  gave  to  Stokes,  nor  toe  the  $600. 
I  owed  Stokes  nothing,  or  Wise  nothing.  It 
was  given  for  the  sole  purpose  of  having  the 
prosecution  stopped.  Tbat  certificate  was 
given  to  prevent  this  new  warrant,  or  this  new 
arrest.  Nothing  was  said  about  any  consid- 
eration whatever  from  Foster  Marshall,  noth- 
ing was  said—  This  was  entirely  an  after 
matter—  Mr.  Toumans:  We  ol^ect  Wit- 
ness (continuing):  Given  six  months  after. 
Q.  (By  Mr.  MuUer.)  To  whom  did  you  give 
that?  A.  To  Foster  Marahall.  Q.  Why? 
A.  For  the  purpose  of  preventing  his  being 
arrested.  These  pei^le  thought  this  note  was 
not  going  to  be  paid,  and  I  wanted  to  show 
them  that  It  would  be  paid,— to  prevent  his 
second  arrest   As  soon  as  his  second  arres^ 


I  said  I  wouldn't  pay  that  note.  I  would 
have  paid  that  not^  no  matter  what  It  was. 
If  he -had  not  been  arrested  the  second  tlm& 
It  was  because  they  broke  their  promise  and 
faith  with  me,  and  had  him  arrested.  •  •  • 
Q.  (By  Mr.  MuUer.)  Was  tben  any  otber  toa- 
son  why  yon  signed' that  certificate  to  J.  Fos- 
ter Manball,  besides  to  prevent  another  arrest 
of  your  brother?  A.  To  prevent  hU  being 
arrested,  and  to  let  these  people  know  that  I 
would  pay  the  note.  I  presumed  they  didnt 
think  that  note  would  be  paid.  If  be  badn*t 
been  arrested,  I  would  have  paid  tbe  notb 
I  don't  know  of  anything  else."  Qioeabedc. 
In  hla  testimony,  says:  "I  am  tbe  owner  of 
the  note  sued  on  In  this  proceeding,  ^vea  by 
J.  Q.  MarshaB  to  J.  W.  Stokes,  and  assigned 
to  me  by  said  Stokes.  I  gaVe  my  note  for 
$537.  Signed  by  myself  and  J.  Foster  Mar- 
shall, fw  the  note  sued  on.  BoujgM  the  note 
In  April,  iSBl.  I  was  security  for  Marahall 
to  Holt  Ooonty  Bank  for  $800,  and  for  $1^ 
600  to  Mound  CHty  Bank.  I  was  to  have  tba 
difference  between  the  $687  and  tbe  $1.187JiOL 
when  collected!  to  be  applied  to  these  Indorse- 
ments. *  *  *  I  relied  upon  the  piyierB 
above  refen<ed  to  [ExhiUte  B  and  O],  as  to 
the  consideration,  and  the  Information  they 
contained  as  to  consideration  of  the  fl^lSCTJBO 
note.  *  *  *  I  neror  heard  of  any  dtf  ense 
to  the  payment  ta  ttds  note  until  I  heard  of  It 
from  Mr.  Sloan,  of  South  Oarollna.  In  1892," 
etc.  The  Jury  rendered  a  verdict  In  favor  of 
th^  defendant  1^  plaintiff  appealed,  oprai 
numerous  exceptions,  which  wHl  be  set  out  In 
the  r^rt  of  the  case. 

We  will  first  consider  whetlier  the  defend- 
ant had  the  right  to  Interpose  against  the 
plaintiff  such  defenses  as  could  have  been  set 
up  against  Stokes,  the  payee  of  the  note. 
This  Is  not  an  action  for  damages  alleged  to 
have  been  sustained  the  plaintiff  oo  ac- 
count of  Incorrect  statemento  In  the  Inatm- 
menta  of  wilting  afiwessld,  Inducing  him  to 
become  the  Indorsee  of  the  note,  nor  Is  It  an 
action  by  the  plaintiff,  seeking  to  be  buIk^ 
gated  to  tiie  righto  of  J.  Foster  Marshall  In 
the  propOTty  conveyed  to  the  defendant  on 
the  gronnd  tiiat,  the  coniddmtion  open 
which  It  was  conveyed  having  failed,  he 
should  not  limgsr  be  allowed  to  hold  the 
same;  but  this  action  Is  simply  upon  the 
note.  If  tbe  note  was  ^ven  upon  the  con- 
sideration that  the  prosecution  against  J, 
Foster  Mareliall  for  ranbes^ement  should  be 
discontinued,  such  contract  would  be  against 
public  policy,  Illegal,  null,  and  void.  Wll 
llams  T.  Walker,  18  S.  O.  S77,  and  cases 
therein  cited.  The  goieial  proposition  that 
an  Indorsee  of  a  negotiable  ^tnnlsBOiy  jwte 
after  maturity  takes  It  subject  to  all  egoltlea 
existing  between  the  original  parties  to  the 
note  Is  not  questioned,  but  It  Is  contended 
that  the  defendant  la  estopped  by  reason  of 
the  fact  that  3.  Foster  Blaraball,  to  whom 
the  defendant  had  delivered  the  receipt  and 
certificate  hereinbefore  mentioned,  diowed 
them  to  Groesbeck  at  the  time  be  became  the 


Digitized  by  Google 


s.a) 


QBOESBECE  v. 


t.  MABSHAUi. 


745 


Indorsee  of  the  note,  and  thereby  Induced 
snch  action  on  the  part  of  G  roes  beck-  Let  us 
analyze  the  statements  contained  In  the  re- 
ceipt and  certificate.  Hie  only  fact  set  forth 
In  the  receipt  which  does  not  a]n>ear  upon 
the  face  of  the  note  Is  that  It  was  in  fidl  set- 
tlement of  aU  demands  of  Wise  and  Strongh 
against  J.  Foster  Marshall.  The  facts  set 
forth  in  the  certificate  which  do  not  appear 
upon  the  face  of  the  note  are  (1)  how  the  pro- 
ceeds are  to  be  divided  among  those  to  whom 
the  seroal  amounts  are  due;  (2)  that  J.  Fos- 
ter Marshall  bad  conveyed  his  Interest  In 
real  estate  in  Columbia,  S.  0.,  to  the  defend- 
ant as  security  tor  the  smns  therein  men- 
tioned; (S)  that  8t(*fi«  algned  the  receipt  In 
foil  as  attorney,  and  ao  stated  that  he  was 
attorney  for  the  parties  therein  mentioned; 
(4)  that  the  f 600  was  not  to  be  held  nntll  the 
maturity  of  the  note  tor  fl,187.G0,  but  was 
to  be  paid  out  Immedlatdy.  The  certificate 
bears  no  date,  and  there  Is  nothing  upon  the 
face  to  show  whether  it  was  made  before  or 
attex  Hie  matority  of  the  note,  ticc^t  the 
wwdfl  **imtU  tlie  matority  of  the  note,"  which 
Indicates  that  tbe  c^flcate  was  made  be- 
fore Uie  maturity  of  the  note,  tiioivb  the  tes- 
timony !■  to  tlie  cMitzary.  The  certificate 
does  not  show  the  nature  of  the  demands 
which  WlM,  Btnufl^  and  others  held  against 
J.  Foster  MardmlL  A  note  given  by  a  third 
pmon  aa  eranpensatlon  for  the  cItU  injory 
hi  a  case  of  ttils  kind  is  without  mnsldera- 
tion.  In  me  caae  of  wniiams  t.  Walker, 
snpra,  Uie  court  'says;  "But  where  a  note  Is 
0Ten  by  a  person  not  liable  for  the  damages 
snstftlned  by  the  par^  injured,  for  the  pur- 
pose of  Bt(qpidng  a  prosecution,  even  for  as- 
sault  and  battery,  It  will  be  held  void,  as 
based  upon  an  illegal  consideration,  because 
in  such  a  case  the  consideration  cannot  be  re- 
ferred to  the  compensation  doe  by  the  one  to 
the  othCT,  for  there  is  notiilag  due  in  such  a 
case  from  the  maker  to  the  payee  of  the  note, 
and  the  consldnation  must  be  referred  to 
the  Bbos^Bltng  of  the  prosecutUm,  and  Is  there- 
fbre  UlegaL"  These  views  are  folly  Bapp<»t- 
ed  by  ^  foUowlng  cases:  GorUgr  v.  Wil- 
liams, 1  Bailey,  688;  Mathlson  v.  Hanks,  2 
Hill  (8.  O.)  626;  Banks  v.  Searles,  2-McMuL 
S56;  'Gray  v.  Selgler,  2.  Strob.  117;  also, 
Hearst  v.  Sybert,  Cbeves^  177.  The  case  of 
Booker  t.  Wlngo,  29  8.  G.  116,  7  S.  B.  49, 
differs  from  the  case  of  Williams  v.  Walker 
In  some  important  particulars:  (1)  13ie  deed 
executed  and  delivered  by  the  third  party 
was  based  upcm  a  valuable  consideration, 
apart  from  -the  compensatim  made  for  the 
dvU  Injury  sustained  by  reason  of  the  crim- 
Inal  act  (2)  The  contract  was  executed,  the 
grantee  performed  his  part  of  the  contract, 
and  the  gnmtor  acquiesced  in  his  possession 
tor  18  numths.  Under  these  iHrcnmstancee, 
tiie  court  refiiaed  to  lend  its  aid,  as  the  par^ 
ties  were  In  pail  delicto,  especially  as  the 
status  quo  could  not  be  restored,  nor  had 
there  beoi  any  offer  to  restore  It  It  does 
not  appear  that  the  plaintiff  made  any  In- 


quiry as  to  the  consideration  of  the  note,  al- 
though he  had  ample  oppcHrtunity  to  do  so. 
There  were  facts  and  circumstances  suflident 
to  put  him  on  Inquiry,  and  his  failure  to  find 
out  the  facts  In  the  case  must  be  attributable 
to  his  own  n^Ilgence.  He  dionld  have  Inr 
quired  why  J.  Q.  Marshall,  a  third  party, 
living  in  South  Carolina,  gave  a  note  to  set- 
tle demands  of  certain  peieous  In  Missouri 
against  J,  Foster  Marshall.  He  cannot  insist 
that  he  was  misled  by  the  statement  in  the 
certificate  that  J.  Foster  Marshall  had  con- 
veyed his  Interest  In  real  estate  in  Columbia 
for  the  purpose  of  securing  the  defendant  for 
money  advanced,  as  It  is  not  contended  fiiat 
this  statement  is  untrue.  This  court  Is  there- 
fore, In  view  of  all  the  foregoing,  facts  and 
circumstances,  of  the  opinion  that  the  de- 
feoidant  could  set  up  bis  d^ense  against 
Oroesbeck,  the  plaintiff. 

We  wSl  next  consider  whether  parol  evi- 
dence was  admissible  to  Show  the  Illegality 
or  faUnre  of  consideration  of  the  note.  The 
note  redtea  simply  that  it  was  for  value  re- 
ceived. In  a  case  of  Oils  kind,  the  case  of 
McQmtb  V.  Barnes,  18  8.  a  828,  shows  that 
parol  evidence  Is  admissible  to  sbow  the  true 
conslderatirai.  When  the  defense  Is  Interposed 
that  a  contract  is  Illegal,  ttiere  Is  no  necessity 
to  dteauthmties  to  shovtfaat  It  Is  competent 
to  Introduce  parol  teetlmonyas  toall  the  fftets 
and  circumstances  snrroundlng  the  transac- 
tion. Just  as  In  a  case  where  nsoiy  is  pleaded. 
The  receipt  and  certificate  were  Introduced 
In  eridoice  1^  the  plaintiff  fbr  tiw  purpose 
of  showing  the  consideration  of  the  note. 
Defttidant*s  testimony  was  Introdnced  tor 
the  purpose  <3t  showing  the  consideration  of 
the  note,  and  not  tat  the  purpose  of  varying 
the  terms  of  Qie  receipt  and  the  cortlflcate. 
The  receipt  and  the  certificate  were  to  be 
constdoed  the  jury  in  oHDiiv  to  a  oon- 
dnslon  as  to  what  was  the  real  consideration 
of  the  note,  but  tfadr  Introduction  In  evidence 
did  not  prevent  the  defendant  ftom  showing 
the  real  consideration  tiicreof. 

Under  the  view  which  we  have  taken  of  the 
action.  It  was  not  material  to  show  what  was 
the  «mdderatlf»  of  the  deed  to  jr.  Q.  ISsir- 
shaU.  The  exceptions,  therefore,  bearing  up- 
on this  question,  need  not  be  considered. 

The  exception  (No.  17)  conqilalning  of  er- 
ror on  the  part  of  the  presiding  judge  In  ad- 
mitting to  evidence  a  copy  of  the  record  of 
the  dnmlt  court  of  Holt  county.  Mo.,  falls  to 
jfoint  out  any  spedfic  error,  and  Is  too  gea- 
eral  for  ccmslderatlon.  For  the  same  reason 
the  exception  (No.  2^  as  to  admitting  tiie 
general  stetntes  of  Missouri  in  evidence  will 
not  be  considered. 

Appellant  contends  that  the  preddlng 
Judge,  In  de&Ung  the  meaning  ct  *^reponderw 
ance  of  evidence,"  erred  in  udng  the  words 
**moTe  likely  than  not"  There  was  .nothing 
in  these  wcttds  calculated  to  mislead  tiie 
Jury. 

It  is  insisted  that  tbe  pretiding  Judge  erred 
In  pmnltUng  the  Jury  to  take  to  their  room 
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the  record  from  tke  circuit  coart  of  Holt  coun- 
ty, Mo.  The  case  shows  that  when  the  jury 
asked  for  the  record  no  objection  was  made 
at  the  time,  although  objections  had  previ- 
ously been  made  to  Its  introduction.  The 
plalutlff  should  have  made  the  objection 
when  the  jury  asked  for  It,  and,  having  fail- 
ed to  do  so,  waived  his  right  of  objection. 

The  exceptions  complaining  of  error  on  the 
part  of  the  clrcxrft  Judge  In  charging  certain 
requests  of  defendant  cannot  be  sustained, 
for  the  reason  that  the  case  shows  that  they 
were  withdrawn. 

Although  we  have  not  considered  the  ex- 
ceptions In  detail,  we  have  endeavored  to  de- 
cide all  questions  proporly  arising  under 
them.  It  Is  the  Judgment  of  this  court  that 
the  Judgment  of  the  circuit  court  be  affirmed. 


<«  s.  a  8) 

KAHZNSKY  v.  TRANTHAM  et  al. 
(Supreme  Court  of  South  Carolina.    Sept  9. 
1895.) 

VbnDB— FORBOLOSDBB  OF  MOHTOAQBS— ErFBCT  OF 

Appeal. 

1.  Rev.  St.  S  2247,  authorising  drcnlt  judges 
to  hear  and  determine  at  chambers  actions  for 
foreclosure,  and  issue  writs  and  other  processes 
in  such  actions,  is  limited  by  Code  Civ.  Froc.  S 
144,  requiring  actiooa  of  foreclosare  to  be  tried 
in  the  county  in  which  the  land  is  situated,  so 
that  the  judge  of  the  circuit  court  of  one  county 
is  without  jurisdiction  to  order  the  purchaser 
at  foreclosure  sale  in  another  county  to  show 
cause  why  he  failed  to  comply  with  the  terms  of 
his  bid. 

2.  An  appeal  from  a  decree  of  foreclosure 
suspends  further  proceedings. 

Appeal  from  common  pleas  circuit  court  of 
Kershaw  county;  Ernest  Gary,  Judge. 

Action  by  Hyman  Kamlnsky  against  W.  D. 
Trantham  and  others  for  foreclosure  of  a 
mortgage.  Judgment  for  plaintiff,  from  which 
one  of  the  defendants  appealed.  Pending)  the 
apx>eal  the  laud  was  sold  under  ordw  of  court, 
W.  D.  Trantham  purchasing  for  another;  and, 
on  his  failure  to  comply  with  terms  of  sale, 
order  to  show  cause  why  he  should  not  was 
Issued  by  the  Judge  of  a  county  other  than 
that  In  which  the  land  was  situated.  From 
an  order  for  a  resale  of  the  premises,  W.  D. 
Trantham  appeals.  Reversed. 

W.  D.  Trantham,  In  pro.  pw.  X  D.  Koine- 
dy,  for  respondent 

OABT.  3.  The  proceeding  out  of  which 
Hiia  appeal  grows  Is  based  upon  an  action  for 
the  foreclosure  of  a  mortgage,  brought  by  tlie 
plaintiff,  Hyman  Kamlnsky,  as  the  assignee 
of  John  R.  Falls,  to  whom  mortgage  was 
given  by  the  defoadant  W.  D.  TcautMm. 
Decree  for  foreclosure  was  rendered  by  the 
Honorable  Jamas  Aldrlch,  presiding  judge,  at 
the  June,  1891.  term  of  the  court  of  common 
pleas  for  Keishaw  county,  he  finding  that 
there  was  due  the  sum  of  $1,213.50,  with  in- 
terest from  date  of  said  decree  (which  was 
filed.  27th  July,  1894),  and  ordering  a  sale  of 
the  property  npcn  the  terms  mentioned  In  his 


decree.  From  this  decree,  J.  T.  Hkyr  one  of 
the  defendants,  who  purchased  sold  premises 
at  a  sale  thereof  on  sole  day  In  Jianuaryt  1893, 
under  judgment  of  Patterson,  Renshaw  & 
Co.  V.  W.  X>.  Trantham  et  al.,  and  wiio  was, 
and  still  is.  In  possession  of  the  mortgaged 
premises,  gave  notice  of  his  lnt«ntib»  to  aE>- 

peal;  and  on  the   day  of  ,  1894, 

the  return  was  filed  with  the  cl«fc  ef  this 
court  At  the  Septranber,  1894,  term  «f  court 
of  common  i^eas  for  Kershaw  comity  Qiia 
honor,  Judge  Benet  presiding),  an  order  was 
made  directing  the  mortfraged  premises  to  be 
sold  on  the  first  Monday  In  November;  Jndge 
Aldrlch  having  j;»evlously  amended  his  decree 
by  providing  that  the  sale  be  made-  by  the 
sheriff,  Instead  of  the  master,  who.  It  seems 
to  be  conceded.  Is  without  anthwltgr  ot  law 
to  make  sncb  sale  in  Kershaw  county.  At 
the  sale  on  the  first  Monday  In  Novonber, 
1894,  the  lands  were  bid  off  by  W.  D.  Tran- 
tham, attorney,  at  the  price  of  t2,000i  The 
purchaser  having  failed  to  comply  with  the 
terms  of  sale,  he  was  served  on  th*  ISth  of 
December,  1894,  with  a  copy  of  an.  ord^  sign- 
ed by  his  honor,  Ernest  Gary,  Judge  of  the 
Fifth  circuit,  at  chambers  in  0<dambfa,  S.  c, 
on  the  17th  of  Dec«nba*,  1894,  requiring  said 
purchase  to  show  cause  before-  Um,  "at 
chambers  la  Columbia,  S.  C,  on  Tuesday,  the 
20th  day  of  December,  1894,  at  12  o'dock  m., 
or  as  soon  thereafter  as  counsel  can  be  heard, 
as  to  why  he  has  not  complied  with  the  terms 
of  said  decretal  order,  and,  If  suffl^ent  cause 
be  not  BhowD  therefor,  as  to  Why  a  resale  of 
said  premises  should  not  be-  ordered."  Tbe 
defoidant  W.  D.  Trantham^  Esq.,  pleaded 
orally  to  his  honor's  jurisdiction  to  sign  the 
rule,  or  hear  the  return  thereto,  at  chambers, 
and  without  the  county  In  which  tbe  lands  are 
situated,  and  pending  appeal  to  the  supreme 
court  His  honor  held  that  be  had  jurisdic- 
tion in  the  premises.  The  defendant  made 
return  showing  that  he  purchased  as  attw- 
ney,  and  stating  why  the  terms  of  sale  had 
not  been  complied  with.  Such  return  was 
held  to  be  insufficient,  and  the  premises  or* 
dered  to  be  resold.  Hie  dtfeodant  appeals 
upon  three  exceptions,  the  first  and  second 
of  which  are  as  f<dlows:  (1)  "Because  his 
honor  was  without  Jurisdlctlcm  to  grattt  the 
said  rule  at  chambers,  and  without  the  coun- 
ty In  which  the  lands  Involved  in  the  suit  are 
situated.  (2)  Because  his  honor  was  without 
Jmisdlctlon  to  hear  the  returns  to  said  rale 
at  chambers,  and  without  the  county  in  which 
the  lands  involved  in  the  suit  are  situated." 

Section  2247,1  Rev.  St.,  c<»ifer8  upon  tbe 
judges  of  the  courts  of  common  pleas  certain 
powers  at  chambers,  but  this  section  must 
be  construed  In  connection  with  section  144> 
of  the  Code.    Woodward  v,  Elll<Mt,  27  S.  a 

1  Rev.  St  {  2247,  authorisoe  drcuit  judges  to 
hear  and  determine  at  chambers  actions  for  fore* 
closure,  and  issue  writs  and  other  processes  In 
such  actions. 

*  Code  Oiv.  Proc.  |  144,  requires  actions  for 
foreclosure  of  mortgages  to  be  tried  in  the  coun- 
ty in  which  the  land  is  situated. 


Digitized  by  Google 


8. 


BBITI8H  ft  AMERICAK 


MORTG.  CO.  V.  SMITH. 


747 


868,  S  S.  B.  477.  Tlie  order  to  sbow  cause 
was  granted,  and  fhe  proceedings  heard  and 
detwmlned,  in  a  coanty  other  than  that  In 
wbftih  the  acUm  of  foreclosnte  was  Instltated 
and  pending.  There  was  not  sncb  consent 
for  the  bearing  of  the  xvoceedlngs  as  Is  con- 
templated.by  sectim  144  <tf  the  Code,  and  his 
honor  was  without  jurisdiction  in  the  prem- 
ises. These  exc^rtJons  are  therefore  sustained. 

The  third  exertion  Is  as  follows:  "(^  Be- 
caose,  an  appeal  in  said  cause  haring  been 
filed  In  tiw  supreme  court  of  South  Carolina 
prior  to  the  Issuing  of  satd  rule,  his  honor 
was  without  Jnilsdlctlan  to  grant  tiie  same, 
or  to  bear  the  return  thereto^  or  to  make  any 
other  wder  In  the  cause,  pending  such  ap- 
peaL**  Tbe  cases  of  Bonk  t.  St^ng.  82  S. 
0.  102,  10  S.  B.  766;  EBlOtt  T.  PoUltso*,  24 
8.  a  86;  Lft  Gonte  r.  Irwin,  28  B.  0.  112; 
Hammond  t.  Railroad  Oo;,  16  8.  0.  85,— sus- 
tain the  doctrine  for  which  tbe  appellant  con- 
tends In  thto  ^cepdon.  It  is  the  jndgmoit 
of  this  court  that  the  wder  of  the  circuit  court 
be  rerosed. 

(«  s.  c.  ») 

BRITISH  ft  AMERICAN  MORTG.  CO.  T. 
SMITH  et  sL 

(Sapreme  Court  of  Sotith  Carolina.    8^  9, 
1895.) 

AsaieiimHT  op  Hostgagb  •;- Boka  Vtdm 

PCItOHASKB. 

A  plea  of  bona  fide  pnrchaeer  will  not 
Bvall  an  assignee  of  a  note  and  mortgage  trans- 
ferred after  maturity. 

Appeal  from  common  pleas  circuit  court, 
Union  county;  James  Aldrlch,  Judge. 

Action  by  the  British  &  American  Mort- 
gage Company  against  A  Frank  Smith  and 
others  to  foreclose  a  mortgage.  Judgment 
for  plaintiff.  Defendant  G.  D.  Peake  ap- 
peals. Affirmed. 

The  report  of  the  master  was  as  follows: 

"This  Is  an  action  brought  by  the  British 
&  American  Mortgage  Company  against  A. 
Frank  Smith  and  others  to  foreclose  a  cer- 
tain mortgage.  The  other  defendants  are  all 
lien  creditors  of  the  mortgagor.  Smith,  ex- 
cept the  defendant  John  Kennedy,  who,  on 
the  first  trial  of  the  cause,  claimed  title  to 
tbe  land  mortgaged.  It  was  reported  hereto- 
fore that  A.  F.  Smith  was  the  owner  of  the 
land  sought  to  be  sold,  and  that  tbe  mort- 
gage of  plaintiff  was  the  first  lioi  fbere<»i. 
The  whole  difficulty  seems  to  hare  arisen 
from  some  misunderstanding  of  counsel,  tot 
the  priorities  of  tbe  different  mortgages  were 
agreed  upon  at  the  first  reference,  and  no 
qaestlon  arose  therecm  untQ  the  argument  be- 
fore the  circuit  Judge.  It  has  therefore  been 
recommitted  to  me  to  Inquire  and  r^ort  on 
the  relatire  priorily  of  claim  df  defendant 
Glenn  D.  Peake  and  tho  mortgage  of  plain- 
tiff. Since  tbe  fwiner  report  was  confirmed 
In  all  other  respects,  this  Is  tbe  sole  qne»> 
tUm  for  adjudication. 

"On  this  Immch  of  tbe  case  I  bare  taken 
considerable  testimony,  have  heard  argu- 
ment, and  r^rt  the  facts  to  be  as  follows: 


It  Is  admitted  that  the  first  Uen  upon  the 
premlseB  Is  the  amount  ot  tbe  taxes  paid 
thereon  1^  Miss  Jane  Not^  amounting  at 
the  date  of  this  rc^KWt  to  the  sum  of  — - 
dollars.  On  January  9,  1888,  H.  F.  Smith 
evented  a  mortgage  to  A.  S.  and  I.  A.  Cor- 
rr  tor  the  sum  ot  seven  hundred  and  forty- 
serea  dollars.  Afterwards,  Smith  oonveyed 
tbe  land  to  defoidant  A.  V.  Smith,  who  also 
executed  a  mortgage  to  Oorry  Bros,  amount- 
ing to  one  thousand  and  dgbty-f  our  dollars. 
This  latter  mortgage  Ccwry  Bros,  bad  In- 
dorsed to  defendant  A.  N.  Wood,  and,  upon 
Its  maturity.  Wood  pressed  the  indorsers  tn 
tbe  money,  who  called  upon  A-  F.  Smith  to 
meet  it  Mr.  Smith*  through  his  att(Mmey, 
D.  A.  Townsend,  Bsq.,  made  application  for 
a  loan  from  the  plaintiff  company.  Mr. 
Townsend,  after  making  inrestl^tlon,  told 
him  that  an  prior  mortgages  would  either 
bare  to  be  mariEed  'Satisfied,'  or  their  priority 
walTed,  before  the  loan  could  be  secured; 
telling  bim  at  the  same  time  to  tning  down 
Mr.  J.  A.  Cony,  who  was  an  attwney  at 
law,  to  have  this  done.  This  InformaUcm 
was  conTOyed  to  A.  S.  and  J.  A.  Oorry,  and, 
while  the  testimony  is  conflicting,  from  my 
knowledge  of  the  character  of  the  witnesses, 
and  all  the  taeta  and  circumstances,  I  am 
forced  to  conclude  that  A.  S.  Cony  author^ 
Ised  J.  A.  Corry  to  do  whaterer  he  thought 
best  about  the  matter.  This  view  Is  some- 
what strmgtbened  by  the  fact  that  J.  A. 
Corry  was  an  attorney  at  law.  When  Mr. 
Oorry  and  Mr.  Smltb  came  into  the  law  of- 
floe  of  Mr.  Townsend,  this  loan  was  fully 
discussed,  and  it  was  agreed  that  the  lien 
of  all  prior  m<MlgageB  should  be  walred  In 
favor  of  that  ot  the  plaintiff  conqiany.  The 
testimtmy  of  Mr.  Townsend  and  Mr.  Smith 
Is  very  clear  and  poslttve  upon  thl8  'p<rfnt 
Mr.  Oorry  went  into  the  office  of  the  register 
of  mesne  conreyances,  and,  after  a  few 
minutes,  came  out,  and  told  Mr.  TownsMid 
that  the  Uen  of  aU  the  mortgages  was 
waived,  so  far  as  that  of  the  British  & 
American  Mortgage  C<Hnpany  was  con- 
cerned. As  a  matter  ot  fact,  bowerer,  Mr.  , 
Oorry  was  mistaken,  for  be  seemed  to  hare 
overiooked  tbe  Smith  mortgage  entirely,  and 
this  is  the  chief  difficulty  about  this  case. 
That  It  was  a  mistake,  as  Indicated  above, 
is  the  only  possible  solution  of  the  difficulty, 
for  the  fine  character  of  Mr.  Corry  nega- 
tirai  the  supposition  tiiat  his  statement  was 
Intentionally  untrue.  Upon  the  strraigth  of 
Mr,  Corry's  statement  that  everything  was 
all  right,  the  losn  was  ^ected,  and  most  of 
the  money  went  to  Corry  Bros.  Some  time 
after  this,  and  after  the  maturity  of  the 
ISmltb  note  and  mortgage,  A.  S.  Oorry  as- 
signed his  interest  In  it  to  the  defendant 
Ulenn  D.  Peake,  who  was  Ignorant  of  the 
circumstances  above  narrated.  The  oidy  in- 
vestigation made  Peake  before  making 
the  loan  was  an  inspection  of  the  record. 

"Upon  these  facts  tbe  question  arises, 
should  the  claim  of  Peake  be  paid  before 
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that  of  tbe  plaintiff?  And  this  U  the  sole 
qaest]<m  herein  referred.  There  can  be  no 
doubt,  granting  tbe  facts  above  found  to  be 
true,  that  J.  A.  Owiy  bad  the  right,  and 
actually  Intraded,  to  valre  the  lien  of  the 
Smith  mortgage;  and  hence  the  only  point 
to  be  det^mlned  la,  was  Peake  such  a  bona 
fide  purchaser  for  TOlue,  without  notice,  as 
would  entitle  hla  claim  to  priority?  We 
think  the  question  Is  fully  determined  by  the 
authorities  la  this  state.  Tbe  H.  P.  Smith 
note  and  mortgage,  having  been  past  due 
when  assigned,  passed  subject  to  any  and  all 
defenses  or  equltlea  existing  between  the 
parties.  Olenn  D.  Peake  stands  In  A.  S. 
Cony's  shoes,  and  has  no  higher  rights  than 
blB  assignor.  Oode,  S  133;  Patterson  v. 
Sabb,  38  S.  G.  138,  17  S.  B.  463.  Tbe  record- 
ing acts  hare  no  application  as  contended 
by  counsel  for  Peake.  In  this  view  of  the 
case,  It  Is  unnecessary  to  c^mslder  whether 
A.  S.  Corry  has  done  enough  to  esti^  him, 
and  consequently  his  assignee.  I  therefore 
find  that  the  claim  of  the  British  &  Ameri- 
can Mortgage  Company  should  be  paid  b^ore 
that  of  the  defendant  Olenn  D.  Peak^  and 
next  aftw  ttn  taxes  bereliiaboTe  fmind  due." 

Bomar  A  Simpscn,  for  appelant  Ol  B. 
Spencer,  for  respondent 

BidVBR,  a  J.  The  only  question  pre- 
sented by  this  fq>peal  Is  whether  the  mort- 
gage htid  by  the  appellant  as  assignee  has 
priority  over  .the  mortgage  held  by  the  plain- 
tiff. So  far  as  this  question  turns  upon  con- 
clusions of  fact,  we  are  bound,  under  the 
well-settled  rule,  to  adopt  the  findings  of 
the  master,  concurred  In  by  the  circuit 
judge;  for  on  some  of  the  more  material 
points  the  testimony  Is  conflicting,  and  It  can- 
not with  any  prc^riety  be  said  that  the  mm- 
elusions  reached  by  the  master,  and  con- 
curred In  by  the  circuit  judge,  are  either 
without  testimony  to  sustain  them,  or  are 
manifestly  against  tbe  weight  of  the  testi- 
mony. The  only  question,  therefore,  which 
we  are  called  upon  to  decide,  Is  whether  the 
assignee  of  a  note  and  mortgage  transferred 
after  maturity  can  claim  the  protection  of 
the  equity  rule  In  favor  of  purchasers  for 
valuable  consideration,  without  notice.  That 
question  has  been  so  conclusively  deter- 
mined, adversely  to  the  view  contended  for 
by  the  appellant,  by  the  very  recent  decision 
In  the  case  of  Patterson  v.  Rabb,  38  S.  O. 
laS,  17  S.  E.  463,  that  It  Is  certainly  unnec- 
essary, and  scarcely  proper,  to  reopen  the 
discussion.  Regarding  this  as  the  only  real 
question  presented  by  this  appeal,  we  have 
not  deemed  It  necessary  to  go  Into  any  state- 
ment of  the  facts  of  the  case,  for  which  pur^ 
pose  reference  may  be  had  to  the  report  of 
tbe  master,  where  the  facts  will  be  found 
cleariy  and  succinctly  stated,  and  therefore 
that  report  should  be  Incorporated  In  the  re- 
port of  this  case.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


(tf  8.  C.  102) 
BBABD  T.  JONES  et  aL 
(Suiweme  Ooort  of  South  Oarollna    Bept.  9^ 
1805.) 

Wills-  CoirsTBOOTtoit— Disposinoii  aw  ImoMB. 

Testator  directed  his  execators  to  use 
care  In  the  education  of  hia  children,  and  to  this 
end  empowered  them  to  use  the  income  of  the 
estate,  or,  If  neceHmy,  any  ^axt  of  the  corpus 
thereof;  that  all  his  real  estate  be  held  by  the 
esecutora  as  an  entirety,  and  managed  by  them, 
till  his  youngest  child  was  of  age  {unless  the 
education  of  his  childrra  or  aome  exigency  re- 
quired sale  of  part  of  It),  when  all  his  property 
anould  be  divided  eqaally  among  hia  children  and 
his  wife.  Stid  that,  till  the  amval  of  the  young- 
est child  at  matuiity,  the  income  was  to  be  kept 
together,  and  ai^ropriated  by  the  execators  to 
the  maintenance  of  the  family  and  the  edaca- 
tioQ  of  the  children,— there  not  being  more  than 
enough  for  this,— and  not  to  be  divided  equally 
among  the  diildren  and  the  wife. 

Appeal  from  common  pleas  circuit  court  of 
Oconee  county;  Kmest  Gary,  Judge. 

Action  by  Hannah  0.  Beard  against  Cor- 
nelia Jones  and  another,  as  executors  of  the 
will  of  Christopher  Jones,  deceased,  and  oth- 
ers. Judgment  tor  defendants.  PlalntUC  ap- 
peals. Affirmed. 

T^e  will  of  Christopher  Jones  was  as  fol- 
lows: First  "I  direct  my  executmv  to  pay 
all  my  Just  debts  and  charges,  and  all  Just 
charges  against  my  estate  for  my  funeral  ex- 
penses, and  a,  suitable  monument  tiver  my 
grave,  as  soon  after  my  death  as  practica- 
ble.'.' Second.  "I  direct  and  urge  my  execo- 
tors  to  exercise  great  care  in  the  education 
of  my  children,  and,  while'  bestowing  due 
regard  to  the  polite  branches  of  learning,  to 
keep  prominently  in  view  it  Is  my  earnest 
desire  that  especial  attentKn  shall  be  de- 
voted In  preparing  my  children  to  be  good, 
practical,  and  useful  members  of  spcte^;  and 
to  this  end  my  executors  are  empowered  to 
use  the  income  of  my  estate,  or  any  portion 
of  my  personal  property,  or.  If  necessary, 
and  my  personal  property  should  fail  or  be 
insufflcient.  In  this  event  to  sell  such  pcK>- 
tlons  of  my  real  estate  for  this  purpose  (after 
this  expression  of  my  desire  that  my  chil- 
dren shall  receive  a  thorough  educatltm)  as 
I  would  reasonably  do  under  the  circum- 
stances. If  living."  Third.  "I  wUl  and  de- 
sire that  all  my  real  estate  which  I  now,  at 
the  signing  of  this  will,  own  In  the  county 
of  Oconee,  shall  be  h^d  by  my  executors  as 
an  entirety  until  my  youngest  child  shall  ar^ 
rive  at  the  full  age  of  twenty-one  years,  and 
that  no  portion  thereof  be  sold  until  that 
time,  unless  by  misfortune  my  estate  be- 
comes so  reduced  as  to  require  that  this 
landed  property  shall  be  necessary  for  the 
maintenance  of  my  family  and  the  education 
of  my  children,  which  is  paramount  to  any 
other  consideration;  but,  should  this  contin- 
gency not  occur,  this  said  tract  of  land  shall 
be  managed  and  used  by  my  executors  tox 
the  Joint  benefit  of  my  wife  and  children  un- 
til my  youngest  child  Is  twenty-one  years 
old.  And,  when  this  period  arrives,  I  wiU, 
devise^  and  bequeath  all  my  estate  botb  real 
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and  personal,  to  my  dear  wife  and  (^Idren, 
to  be  divided  amongst  them,  share  and  share 
alike,— the  chUd  or  children  of  a  deceased 
child  take  the  share  of  his,  her,  or  their  par- 
ent would  have  done  If  living,— to  be  held  by 
them  and  their  heirs  respectively  forever. 
Tbe  share  of  my  estate  In  this  item  devised 
to  my  wife  Is  in  lien  and  bar  of  dower,  and 
she  has  her  election  to  take  this  distributive 
share  eqnally  with  the  children,  or  to  re- 
nounce this  share  and  take  her  dower." 
Fourth.  "Should  my  wife  marry  again  after 
my  decease,  she  cannot  reasonably  claim  any 
portion  of  my  estate,  except  her  dower, 
which  the  law  allows;  and  I  will  and  direct, 
in  case  she  marries,  that  nhe  thereby  for- 
feits all  right  to  a  distributive  share  in  my 
estate^  or  any  allowance  for  her  support,  ex- 
cept her  dower." 

PlaintilTs  grounds  of  appeal  were  as  fol- 
lows: "(1)  Because  the  circuit  judge  erred 
in  holding  that  the  widow,  Cornelia  Jones,  Is 
entitled  to  be  maintained  and  educated  from 
the  Income  of  the  estate,  at  the  erpense  of 
the  adult  children,  whereas  he  should  have 
held  that  she  Is  entitled  only  to  a  child's 
part,  t»  wit,  <tne-elghth  of  the  income  of  said 
estate.  (2)  Because  the  circuit  Judge  erred 
In  holding  that  the  minor  children  and  the 
widow  were,  If  so  much  were  necessary,  en- 
titled to  the  whole  income  of  the  estate,  for 
their  maintenance  and  education,  till  the 
youngest  child  shall  be  twenty-one  years  old, 
at  ttie  expense  of  all  the  other  adult  chil- 
dren. ^)  Because  the  court  should  have 
held  that  the  will  nowhere  makes  any  dis- 
tinction between  the' children,  but  gives  them 
and  the  widow,  who  is  given  a  child's  part, 
each  one-eighth  of  the  whole  estate.  Income 
as  well  as  prlnc^ai,  and  the  coming  of  age 
of  the  youngest  child  is  only  mentioned  as 
the  date  at  which  the  landed  property  is  to 
he  divided.  (4)  Because  the  circuit  Judge 
should  have  held  that  the  will  provided  that, 
If  each  child's  part  of  the  Income  became  at 
any  time  insulllclent  to  maintain  and  educate 
him  or  her,  then  the  corpus  of  th«  estate 
should  be  encroached  upon  for  that  purpose, 
and  not  that  th6  share  of  the  adnlt  heirs 
should  be  taken  therefor." 

StribUng  ft  Shelor,  fw  app^nt  Cothran, 
Wells,  Ansel  ft  0<rthnn  and  lAompson  & 
JajneBt  for  respondents. 

McIVBR.  O.  J.  While  there  are  other  ques- 
tions presented  by  the  pleadings,  the  only 
question  presented  by  this  appeal  is  as  to 
the  disposition  of  the  Income  of  the  estate  of 
the  testator  while  awaiting  the  time  appoint- 
ed by  the  will  for  the  distribution  of  the 
estate,  which  has  not  yet  arrived.  That 
question  dep^ds  upon  the  Inquiry  as  to 
frhat  is  the  proper  construction  of  the  will; 
and  his  honor.  Judge  Bmest  Gary,  who 
heard  the  case  on  circuit,  rendered  the  fol- 
lowing decree:  "This  case  coming  on  to  be 
beard  by  me  as  to  the  proper  construction 
of  the  last  will  and  testament  of  Christo- 


pher Jones,  deceased,  the  other  questions 
made  in  the  complaint  having  been  settled 
by  the  parties  before  the  hearing  of  this 
case,  after  hearing  aigument  of  the  coun- 
sel for  and  against  the  proposition  contend- 
ed for,  it  Is  considered  by  toe  court,  and  It 
is  adjudged,  that  the  executor  and  executrix 
of  the  estate  of  said  Christopher  Jones,  de- 
ceased, are  authorized  and  empowered  by 
said  .will  to  nee  all  of  the  income,  rents,  and 
profits  of  said  estate  for  the  maintenance 
and  education  of  the  widow  and  minor  chil- 
dren of  said  testator  until  the  youngest  child 
attains  the  age  of  twenty-one  years,  if  so 
much  be  necessaiy  for  that  purpose;  and 
that  if  the  said  income,  etc..  Is  necessary  for 
the  maintenance  and  education  of  the  widow 
and  minor  cfaQdren  of  said  Christopher 
Jones,  then  this  plaintiff  and  the  other  chil- 
dren of  said  testator  who  have  passed  the 
age  of  twenty-one  years  are  not  entitled  to 
any  portion  of  the  same.  It  being  admitted 
at  the  bar  by  the  counsel  for  plaintiff  that 
said  Income,  etc.,  up  to  the  present  time, 
has  not  been  more  than  sufficient  for  the 
maintenance  and  education  of  the  widow 
and  minor  children,  it  Is  therefore  further 
ordered  that  the  complaint  herein  be  dis- 
missed." From  this  Judgment  the  plaintltT 
appeals  upon  the  several  gronnds  set  out  in 
the  record,  which  should  be  incorporated  In 
the  report  of  this  case. 

The  practical  question  made  by  these 
gronnds  is  whether  the  Income  of  the  estate, 
while  in  the  hands  of  the  executors  awaiting 
the  coming  of  age  of  the  youngest  child,- 
the  period  at  which  the  testator  directs  that 
his  whole  estate  shall  be  equally  divided 
among  his  wife  and  children,  share  and 
share  allke,~shall  be  kept  together  and  ap- 
propriated to  the  maintenance  of  the  family 
and  the  educatltm  of  the  children,  or  wheth- 
er such  income,  as  It  Is  received,  shall  be 
equally  divided  among  the  wife  and  chil- 
dren, so  that  the  wife  and  each  child  should 
receive  one-eighth  part  thereof,  there  being 
seven  children.  Of  course,  the  solution  of 
this  question  depends  upon  the  inquiry,  what 
was  the  Intention  of  the  testator,  as  disclos- 
ed by  the  terms  of  his  will,  read  In  the  light 
of  the  surrounding  circumstances?  For  this 
purpose  a  copy  of  the  will  should  be  incor- 
porated in  the  report  of  this  case.  'Hiat  In- 
strument, though  not  couched  in  such  formal 
and  precise  language  as  would  have  been 
employed  by  an  expert,  plainly  evinces  that 
the  primary  object  of  the  testator  was  to 
secure  for  his  children  a  good  education,  and 
the  suitable  maintenance  of  his  wife  and 
children  while  that  object-  was  being  at- 
tained. For  this  purpose,  therefore,  he  de- 
votes, not  only  the  whole  Incotoe  of  his  es- 
tate, but  even  goes  further,  and  provides  for 
a  saJe  of  so  much  of  the  corpus  of  his  estate 
as  might  be  necessary  to  accomplish  this 
paramount  object  If  the  Income  should  be 
Insufficient  for  that  purpose.  There  la  not  a 
word  in  the  will  which  Indicates  any  Inten- 
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tion  tliat  the  Inemne  should  be  divided;  and, 
on  the  contrary,  a  division  wonld  be  wholly 
Inconsistent  with  the  manifest  scheme  of  the 
will,  and  would  j^bably  frustrate  the  ac- 
nmiplUhment  of  the  main  object  of  the  teB> 
tator.  It  being  admitted  that  the  whole  In- 
cfmie  of  the  estate  has  not  been  more  than 
sufficient  to  accomplish  the  primary  puri>ose 
of  the  testator,  any  Inquiry  as  to  what 
should  be  done  with  the  surplns  of  the  In- 
come, If  there  should  be  such  a  surplus,  pre- 
sents a  purely  qwculatlve  question,  and 
hence  such  an  Inquiry  cannot  be  mtered  up- 
on In  the  present  case.  The  view  which  we 
hare  taken  is  supported  by  the  case  of  Mc- 
Feely  t.  Gadsden,  2  Strob.  Eq.  69,  cited 
counsel  for  respondents,  which,  though  not 
directly  hi  point,  Is  quite  analogous  to  the 
presuit  case.  The  Judgment  of  this  court  Is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed.' 


(46  8.  a  17) 

PIOKENS  T.  BRYANT  et  al. 
(Supreme  Court  of  Soath  Carolina.    S^t  9, 
1885.) 

BnroBOBMBNT  or  Tbubt  Aobbehest  —  Rkb 
Judicata. 

1.  Where  heirs  aptioint  a  trnatee  to  collect 
the  assets  of  the  estate  according  to  a  trust  deed 
by  which  one  of  the  heirs  agrees  to  pay  to  the 
trustee  a  note  executed  by  them  all  to  the  de- 
redent  in  his  lifetime,  an  action  will  not  lie 
againat  the  heirs,  by  the  trustee,  on  their  prom- 
ise to  pay  the  note  to  the  intestate,  aa  the  note 
Clin  be  collected  only  by  the  legal  representatiTe 
of  the  estate,  but  an  action  will  lie  to  enforce 
the  t^ms  of  the  trust  deed  for  payment  of  the 
ifote. 

2.  Where  helra  app<rint  a  trustee  to  collect 
and  divide  the  assets  of  the  estate  according  to 
the  terms  of  the  trust  deed,  by  which  one  of 
the  heirs  agrees,  for  a  valuaUe  considemtioQ,  to 
pay  to  the  tnutee  a  note  executed  by  all  to  the 
decedent  in  his  lifetime,  and  a  demurrer  is  prop- 
erly sustained  to  a  complaint  by  the  trustee 
against  the  makers,  alleging  their  promise  to 
pay  the  note  to  the  decedent,  sach  action  can- 
not be  pleaded  as  res  adjudicata  in  a  subsequent 
action  by  the  trustee  against  them  on  their  pxom- 
ise  to  pay  the  note  to  aim. 

Api>eal  from  common  pleas  circuit  court  of 
Anderson  county;  O.  W.  Buchanan,  Judge. 

Action  by  Andrew  W.  Pickens,  as  trustee, 
against  M.  A.  C.  Bryant  and  others,  on  a 
promissory  nota  From  an  order  sustaining 
a  demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

The  following  are  the  pleadings  In  the 
cause: 

**The  complaint  of  the  plaintiff,  by  his  at- 
torneys, shows:  (1)  That  on  or  about  the  6th 
day  of  November,  A.  D.  1800,  tbe  defendants 
executed  and  delivered  to  K.  S.  Clardy,  now 
deceased,  their  certain  sealed  note  in  writing, 
of  which  the  following  fs  a  copy,  to  wit:  'No- 
vember Ctb,  1800.  Eight  hundred  and  twen- 
ty-six dollars.  One  day  after  date  we  prom- 
ise to  pay  N.  S.  Clardy  or  bearer  eight  hnn- 
ilred  and  twenty-six  dollars,  with  Interest  at 
the  rate  of  ten  per  cent  per  annum,  paid  an- 
nually.  Value  received,  as  witness  our  hands 


and  seals  this  November  8th,  i860,  M.  A.  C. 
Bryant  [L.  S.]  N.  K.  Bryant  [L  S.]  W. 
3.  Bryant.  [L.  &]'  G!)  That  thereafter,  and 
before  the  commeoconent  of  this  action,  said 
N.  S,  Clardy  departed  this  life  Intestate,  and 
an  of  fata  heirs  at  law  and  dlstribateeB,  by 
deed  duly  executed  and  recorded  in  the  office 
of  the  register  of  mesne  conveyance  for  the 
county  and  state  afwesald,  omstitnted  and 
appointed  tiila  plaintiff  their  agent  and  trus- 
tee to  collect  the  assets  due  the  estate  of  the 
said  N.  S.  Clardy,  and  pay  all  of  tbe  debts 
due  by  the  said  estate,  and  divide  the  balance 
between  the  parties  In  interest  according  to 
thdr  lespectlTe  Interests  In  said  estate;  and. 
pursuant  to  the  trusts  contained  In  said  deed, 
this  .idalntlff  has  collected  a  conalderaUc 
amount  of  the  assets  of  tiie  said  estate^  and 
has  paid  all  the  indebtedness  due  by  said  es- 
tate. (3)  miat  tain  deed  was  made  by  said 
heirs  ftf  N.  8.  Clardy,  deceased,  by  way  of 
compromise  of  an  the  claims,  differences,  and 
disputes  of  said  heirs,  and  tor  valuaMe  con- 
sideration to  each  of  them,  as  weU  as  for  tbe 
purpose  of  saving  costs  and  expenses  of 
threatened  and  bitter  UUgatfon.  (4)  That  the 
defendant  M.  A.  G.  Bryant  Is  ft  daughter  of 
tbe  said  N.  S.  Clardy,  deceased,  and  one  of 
bis  heirs  at  law  and  distributees,  and,  for 
valuable  c<msldeiatIon,  joined  In  said  trust 
deed,  and  covenanted  and  promised,  among 
other  things,  In  said  deed,— the  same  being  In 
writing  under  her  seal,— that  she  would  'pay 
ber  note  of  eight  hundred  and  twenty-six  dol- 
lars and  interest  to  the  said  A.  W.  Pickens, 
trustee,  as  aforesaid,*  said  note  being  the 
same  hereinbefore  set  out  and  described.  All 
of  which  wlU  more  fully  appear  by  reference 
to  said  deed,  which  is  dated  1st  day  of  March, 
A.  D.  1802,  and  recorded  Is  register  mesne 
conveyance  office  for  Anderson  county,  S.  C, 
and  to  which  plaintiff  begs  reference  as  often 
as  may  be  necessary  for  the  purposes  of  this 
suit  {S)  That  by  virtue  of  the  said  deed  of 
trust  the  plaintiff,  as  trustee  as  aforesaid.  Is 
the  lawfid  holder  and  owner  of  the  said 
scaled  note,  and  that  no  part  of  the  same  has 
been  paid,  and  there  is  now  due  and  owing 
thereon  by  the  defendants  to  the  plaintiff  the 
sum  of  eight  hundred  and  twenty-six  dollars, 
with  Interest  thereon  from  tbe  7tb  day  of  No- 
vember, 1880,  at  ten  per  cent  per  annum,  pay- 
able annually.  (6)  That  the  consideration  of 
tbe  said  sealed  note  was  the  purchase  money 
of  a  tract  of  land  bought  by  the  defendant 

M.  A.  C.  Bryant  of  one    WlgglngtMi. 

said  sum  of  money  being  loaned  her  by  N.  S. 
Clardy  for  the  purpose  of  making  said  pur^ 
chase.  Wherefore,  plaintiff  asks  jadgment 
against  the  defendants  for  the  sum  of  elgbt 
hundred  and  twenty-six  dollars,  with  interest 
thereon  from  November  7,  1890,  and  for  the 
cost  of  this  action." 
The  following  Is  defendants'  answer: 
"The  defendants,  answering  tbe  complaint 
herein,  respectfully  show  to  the  court : 

"For  a  first  defense:  (1)  That  on  the  11th 
day  of  January,  1894,  Andrew  W.  Plck«u,  as 
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trastee  for  the  heirs  of  N.  S.  Clardy,  deceased, 
filed  his  complaint  against  these  defendants, 
wherein  said  Andrew  W.  Pickens,  as  trustee 
as  aforesaid,  was  plaintiff  and  these  defend- 
ants were  defendants,  alleging  as  hia  cause 
of  action  the  same  note  as  is  alleged  In  the 
complaint  her^n,  his  title  and  ownership  by 
virtue  of  the  deed  of  trust  alleged,  as  will 
more  fully  appear  by  reference  to  the  pro- 
ceedings In  said  action.  (2)  That  the  defend- 
ants interposed  a  demurrer  to  said  complaint, 
as  follows:  First.  Because  said  complaint 
does  not  state  facts  sufflcient  to  constitute  a 
cause  of  action  against  these  defendants  in 
favor  of  the  said  plaintiff.  Second.  Because 
It  appears  upon  the  face  of  said  complaint 
that  the  plaintiff  has  not  the  legal  capacity 
to  sue  In  this  behalf;  and  these  defendants 
snbmit  that  no  one  except  the  duly-qualified 
administrator  of  the  estate  of  the  said  N.  S. 
Clardy,  deceased,  Intestate,  can  maintain  an 
action  on  said  note.  (3)  That  the  cause  came 
on  to  be  heard  at  the  February  term  of  the 
court  of  common  pleas  for  the  county  of  An- 
derson, state  aforesaid,  whereupon  the  court, 
at  the  February  term,  1894,  made  an  order 
In  said  cause,  as  folio .ts:  'On  hearing  the 
pleadings  in  this  action,  and  demurrer  of  de- 
fendants to  the  complaint,  after  argument  of 
counsel.  It  is  ordered  and  adjudged  that  said 
demurrer  be,  and  the  same  is  hereby,  sustain- 
ed, and  that  said  com^rfalnt  be  dismissed, 
with  costs.'  And  these  defendants  allege  and 
submit  that  the  matter  of  plaintiff's  right  and 
title  to  said  note  under  said  alleged  trust  deed 
is  res  adjudlcata. 

"For  a  second  defense:  (1)  These  defend- 
ants deny  that  said  N.  S.  Clardy  died  intes- 
tate, as  alleged  in  said  complaint;  but  they 
allege  that  said  plaintiff  has  made  applica- 
tion for  letters  of  administration  on  said  es- 
tate, and  the  matter  is  still  pending  in  the 
probate  court  on  objections,  namely*  ttiat  said 
N.  S.  Clardy  died  leaving  in  force  hlB  last 
will  and  testament. 

"The  defendant  M.  A.  O.  Bryant,  further 
answering,  says:  (1)  That  she  is  a  married 
woman,  and  was  such  at  the  time  said  note  Is 
alleged  to  have  been  made,  and  she  denies 
the  allegations  contained  In  paragraph  6  of 
said  complaint  <2)  That  the  consideration  of 
said  note  was  money  and  indebtedness  of  her 
husband,  and  was  not  for  the  benefit  of  her 
separate  property,  and  she  did  not  charge  her 
separate  property  with  the  payment  thereof. 
(3)  That  the  said  alleged  deed  of  trust  was 
gotten  up  mainly  in  fraud  of  this  defendant's 
rights,  and  the  alleged  agreement  on  her  part 
to  pay  said  note  was  put  In  without  her 
knowledge  or  consent,  and  said  debt  was  not 
her  Individual  obligation,  and  the  parties  in- 
strumental in  getting  up  said  deed  of  trust 
have  sought  to  take  advantage  of  her  Igno- 
rance, and  make  her  liable  in  a  different  man- 
ner from  the  original  contract.  (4)  That  this 
defendant  Is  an  IgncHrant  woman,  has  but  lit- 
tle education,  and  did  not  understand  her 
rights  fully  In  the  premises,  and  advantage 


was  taken  of  her  Ignorance,  as  well  as  of 
other  legatees,  to  induce  them  to  join  In  said 
deed  of  trust;  and  the  whole  thing  was  got- 
ten up  through  fraud,  misrepresentation,  and 
suppression  of  the  facts  and  terms  of  the  last 
will  and  testament  of  her  father,  N.  S.  Clar- 
dy, deceased,  and  her  signature  to  said  deed 
of  trust  was  obtained  through  fraud  and  mis- 
representation as  to*  her  rights  In  the  prem- 
ises. (6)  That  said  deed  shows  on  its  face 
that  it  has  not  been  legally  executed  by  all 
the  heirs  at  law  and  legatees  of  said  N.  S. 
Clardy,  deceased,  and  some  of  said  parties  In 
Interest  in  said  estate  were  under  the  age  of 
twenty-one  years  at  the  time  of  the  execution 
of  said  deed  of  trust  (6)  That  they  deny 
each  and  every  allegation  contained  in  said 
complaint  not  herein  specifically  admitted  or 
explained.  Wherefore,  these  defendants  ask 
judgment  th&t  said  complaint  be  dismissed 
with  costs." 

The  following  is  a  copy  of  the  complaint  In 
the  action,  and  referred  to  in  def radants*  an- 
swer: 

"The  complaint  of  the  above-named  plain- 
tiff respectfully  shows  to  the  courts  (1)  That 
on  the  6th  day  of  November,  1890,  the  defend- 
ants M.  A.  C.  Bryant,  N.  K.  Bryant,  and  W. 
J.  Bryant  executed  and  delivered  to  N.  S. 
Clardy  their  sealed  note,  whereby  they  obli- 
gated themselves  to  pay  to  the  said  N.  8. 
Clardy  or  bearer  the  sum  of  eight  hundred 
and  twenty-six  dollars  one  day  after  the  date 
thereof,  with  Interest  at  the  rate  of  ten  per 
cent,  per  annum,  paid  annually,  of  which  said 
note  the  following  is  a  copy,  to  wit:  'Novem- 
ber 6th,  1890.  Eight  hundred  and  twenty-six 
dollars.  One  day  after  dale  we  promise  to 
pay  N.  S.  Clardy  or  bearer  eight  hundred  and 
twenty-six  dollars,  with  Interest  at  the  rate  of 
ten  per  cent  per  annum,  phid  annually.  Val- 
ue received,  as  witness  our  hands  and  seals 
this  November  the  eth,  1890.  M.  A.  C.  Bry- 
ant tL.  S.]  N.  K.  Bryant  [L.  8.]  W.  .r 
Bryant.  [L.  S.]'  (2)  That  thereafter,  and 
before  the  commencement  of  this  action,  the 
said  N.  S.  Clardy  departed  this  life  Intestate, 
and  all  of  his  heirs  and  distributees,  by  deed 
duly  executed  and  recorded  In  the  office  of 
the  register  of  mesne  conveyance  for  the  coun- 
ty and  state  aforesaid,  made  and  appointed 
this  plaintiff  as  their  agent  and  trustee  to  col- 
lect the  assets  due  the  estate  of  the  said  N.  S. 
Clardy,  and  pay  all  the  debts  due  by  the  said 
estate,  and  divide  the  balance  between  the 
parties  In  Interest  according  to  their  respec- 
tive Interests  in  the  said  estate.  (3)  That  by 
the  trust  above  set  forth  this  plaintiff  Is  the 
lawful  holder  and  owner  of  the  said  sealed 
note.  (4)  That  no  part  of  the  said  sealed 
note  has  been  paid,  either  to  the  said  N.  8. 
Clardy,  In  his  lifetime,  or  to  this  plaintiff,  or 
any  other  person  authorized  to  receive  the 
same,  since  the  death  of  the  said  N.  S.  Clar 
dy;  and  there  la  now  due  and  owing  to  this 
plaintiff,  as  trustee  .as  aforesaid,  on  the  said 
sealed  note,  by  the  defendants  above  named, 
the  sum  of  eight  hmidred  and  twenty-six  dol- 
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Ian,  aod  Interest  thereon  from  the  7th  day 
of  November,  1890,  at  the  rate  of  ten  per  cent 
per  »nnTim,  payable  annually.  @)  That  the 
said  sealed  note  -was  given  to  the  said  N.  S. 
Clardy  by  the  defendants  above  named  for 
the  purchase  of  a  tract  of  land  from  him  by 
the  defendant  M.  A.  G.  Bryant,  who  Is  a  mar- 
ried woman,  and  still  owns  the  said  land  so 
purchased  from  him,  for  which  the  said  sealed 
note  was  given.  Wheref<H«,  thte  plalntlfF,  as 
trustee  as  aforesaid,  asks  Judgment  against 
the  defendants  Bf.  A.  O.  Bryant.  N.  K.  Bry- 
ant, and  W.  J.  Bryant  tor  the  sum  of  eight 
hundiied  and  twenty-six  dollars,  and  interest 
thereon  from  the  7th  day  of  November,  1890, 
at  the  rate  of  ten  per  cent  per  annum,  paya- 
ble annually,  and  tor  the  costs  of  this  action.** 
The  demurrer  of  defendants  to  mlH  com- 
plaint Is  corracOy  set  out  In  answer  above 
set  out 

The  foUowing  !■  tti9  order  ot  Jndge  Buch- 
anan: 

"This  case  having  been  submitted*  1^ 
agzeement  of  counsel  In  open  court,  on  the 
question  of  res  adjudlcata  raised  by  the  an- 
swer of  the  defendants,  after  hearing  the 
pleadings  In  this  case,  pleadlim  and  judg- 
ment of  court  relied  on  as  res  adjudlcata, 
after  ai^niment  of  counsel,  It  appearing  to  the 
court  that  plaintlfrs  capacity  to  sue  on  the 
note  h«»ln  was  adjudicated  In  the  former 
action  by  him  against  the  same  defendants 
Adversely  to  his  capaci^,  It  Is  ordered  and 
adjudged  that  the  plea,  of  res  adjudlcata  be, 
and  same  is,  hereby  sustained,  and  the  com- 
plaint herein  be  dismissed,  with  costs.'* 

Plaintiff  duly  served  notice  ot  his  Inten- 
tion to  appeal  from  said  order,  and  now  ap- 
peals from  same  to  this  court  upon  the  fol- 
lowing exceptions: 

"(1)  Because  his  lumor  erred  In  holding 
that  the  question  of  'plahitlff's  capacity  to 
sue  In  this  action  had  been  adjudicated  In  the 
former  action  by  him  against  the  same  de- 
fendants adversely  to  his  capacity.'  (2)  Be- 
cause his  honor  ored  in  holding  that  the 
question  of  pUtlntUTs  capacity  to  sue  In  this 
action  was  decided  in  the  formw  action.  It 
appearing  trma  the  pleadings  In  the  two 
cases  that  the  complaint  in  the  case  now  bo- 
fore  the  court  shows  plalntitTs  capacity  to 
sue  by  facts  not  stated  In  the  former  com- 
plaint (8)  Because  his  honor  erred  in  hold- 
ing that  the  questlm  of  plaintiff's  capacity 
to  sue  was  res  adjudlcata,  the  subject-matter 
and  cause  of  actltm  in  the  two  cases  being 
dlfferant  (4)  Because  his  honw  erred  hi 
holding  that  the  order  made  In  fbe  former 
case  betweoi  the  parties  herein  decided  any- 
thhog  other  than  that  the  complaint  In  the 
former  action  did  vat  state  facta  snfficdfflit  to 
constitute  a  cause  of  action  in  favor  of  said 
plaintiff  against  said  defendants." 

Bonham  &  Watklns.  for  appellant  Trlbble 
A  Prince,  for  respmdents. 

OABT,  J.  This  action  was  c<nnmenced  In 
the  court  of  common  pleas  for  Anderson 


county  on  the  8th  of  January,  1895,  by  serv- 
ice of  the  summons  and  complaint  on  the 
defendants.  The  defendants  answered  the 
complaint,  setting  up  as  their  first  defense 
that  of  res  adjudicate,  which,  together  wltb 
the  former  complaint,  to  which  refwence  is 
made  In  said  first  defense,  the  order  of  his 
honor  Judge  Buchanan,  and  appellants  ex- 
cations,  will  be  Incorporated  in  the  report 
of  the  case.  The  substantial  differences  In 
the  two  complaints  are  contained  In  the  ad- 
ditional allegations  set  forth  In  paragraphs 

8  and  4  of  the  second  complaint,  which  are 
as  follows:  "@)  That  s^d  deed  was  made 
by  said  heirs  of  N.  S.  Olardy,  deceased,  by 
way  of  compromise  of  an  the  claims,  differ^ 
ODces,  and  disputes  of  said  h^rs,  and  for 
valuable  consideration  to  each  of  tbem,  as 
well  as  for  the  purpose  of  saving  costs  and 
expenses  of  threatmed  and  bitter  litigation. 
(4)  That  the  defendant  H.  A.  C.  Bryant  Is  a 
daughter  of  the  said  N.  S.  Olardy,  deceased, 
and  one  of  his  heirs  at  law  and  distributees, 
and,  for  valuable  consideration,  Joined  In 
said  trust  deed,  and  covenanted  and  prom- 
ised, among  other  things.  In  said  deed,— the 
same  being  In  writing  under  Iter  seal,— tiiat 
she  would  'pay  her  note  of  eight  hundred 
and  twenly-slx  d(dlar8  and  interest  to  tiw 
said  A.  W.  Pickens,  trustee  as  aforesaid,' 
said  note  being  the  same  herelnbef<»e  set 
out  and  described.  All  of  which  will  mcve 
fully  appear  by  reference  to  said  deed,  which 
Is  dated  let  day  of  March,  A.  D.  1892,  and 
recorded  In  register  of  mesne  conveyance  of- 
fice for  Anderson  county,  S.  0.,  and  to  which 
plaintiff  begs  reference  as  often  as  may  be 
necessary  for  the  purpose  of  this  suit** 

It  will  not  be  necessary  to  consldar  the  ex- 
c^)tlon8  seriatim,  as  th^  raise  the  one  ques- 
tion,—wheth^  his  honor.  Judge  Budianan, 
was  In  eiTor  In  sustalntog  tiie  defmse  of  res 
adjudlcata.  The  Bddlti<mal  allegations,  it  will 
be  seal,  are  (1)  that  the  defendant  M.  A.  C. 
Bryant  was  a  daughtw  and  an  h^  at  law 
of  N.  S.  Cnardy,  and  Joined  In  tiie  trust  deed; 
(2)  the  valuable  consideration  to  her  for  so 
signing;  and  ^  a  special  promise  on  her 
part,  nmtalned  in  said  trust  deed,  "to  pay 
her  note  of  eight  hundred  and  twenty-six  dol- 
lars and  Interest  to  the  said  A.  W.  Pickens, 
tmstee,"  said  note  behig  the  one  sued  «i  in 
this  acti<m.  TherB  w«e  no  allegations  In  the 
first  complaint  to  prevent  the  application  of 
the  fftmlliar  principle  that  when  a  person 
dies  intestate  an  action  can  be  maintained 
upon  a  note  belonging  to  hia  estate  only  by 
his  legal  representative,  through  regular  iad- 
ministration.  Bx  parte  Davega,  81  8.  G.  41S, 
10  a  B.  72;  Haley  v.  Thames,  80  8.  a  278. 

9  S.  El.  110;  Blchardsdn  v.  Go(d€7.  20  S.  a 
847;  Trinunler  t.  Thomson,  10  S.  C.  104; 
Richardson  t.  Gower,  10  Blch.  Law,  109.  The 
demurrer  to  the  first  conq»laint  was  properly 
sustained. 

The  additional  allegations  In  the  second 
complaint  materially  change  the  cause  of  ac- 
tion.  When  a  poison  dies  Intestate,  seised 
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and  posMBsed  of  real  and  penoDal  property, 
and  there  are  creditors  of  his  estate,  the  heirs 
at  law,  distributees,  and  creditors  all  hare  an 
interest  In  said  estate.  Hie  heirs  and  dls- 
tribotees  have  the  right  to  make  such  settle- 
ment as  will  only  affect  their  Interests.  They 
cannot,  bowerer,  under  sacb  settlement  of 
Ibelr  Interests,  make  any  agreonent  that 
would  he  obligatory  on  the  credltorsL  We 
do  not  UDdoBtand  ttiat  the  heirs  at  law  and 
distributees,  In  entering  Into  the  agreement 
mmtloned  In  the  complaint.  Intended  to  do 
more  than  bind  themaelTes,  but  not  the  cred- 
itors of  the  estate.  We  do  not  admit  that  A. 
W.  Pickens,  the  plaintiff,  Is  an  executor  de 
■on  tort  quoad  the  defendant  M.  A.  0.  Bry- 
ant. Eal^  T.  Thames,  supra.  But,  even  ad- 
mitting that  he  is  an  executor  de  son  tort,  In 
Intermeddling  with  the  Intestate's  estate  by 
taking  possession  of  the  note  and  suing  there- 
on, does  tbls  enable  the  defendant  M.  A.  G. 
Bryant  to  repudiate  her  contract,  by  refusing 
to  pay  her  note  According  to  agreement?  We 
think  not  If  the  defendant  pays  the  note 
according  to  her  promise,  this  would  be  a 
legal  and  valid  payment  of  the  note,  provided 
the  trustee  should  distribute  the  proceeds  in 
snch  manner  as  the  law  directs.  Rev.  St  | 
2038.  When  she  entered  Into  the  contract  she 
took  upon  hovelf  tbe  risk  oi  having  to  pay 
the  note^  flirDugh  regular  administration.  In 
case  tbe  proceeds  were  not  distributed  by  the 
tmstee  In  making  sucb  payments  as  "lawful 
executors  or  administrators  may  or  ought  to 
have  and  pay  by  the  laws  and  statutes  of 
tbis  state."  We  do  not  see  bow  It  can  be 
■erionsly  queatlotted  tbat  the  agreement  on 
tbe  part  of  M.  A.  G.  Bryant  for  valuable  con- 
sideration, to  pay  money  to  the  tmstee.  to  be 
expended  In  extlngnlsblng  tbe  Indebtedness 
of  tbe  estate,  was  binding  on  taw  and  the 
parties  with  whom  the  agreement  was  made. 
Tbe  present  action  is  simply  to  enforoe  per^ 
formance  of  tbat  agreement  as  betwem  ^e 
parties  bound  thereby.  The  provisions  of  sec- 
tion  2039  of  tbe  Revised  Statutes,  for  com- 
pelling execntws  de  son  tort  to  deliver  pos- 
session of  property  in  tbelr  bands  to  tbe  legal 
nswesoitatlves  tbrongb  regular  admlnistra- 
tloa  are  in  no  wise  Involved  in  tbis  case. 

Having  reached  the  concludon  tbat  the  al- 
legations of  the  two  complaints  are  ma- 
terially different  the  order  sustaining  tbe  de- 
fense at  res  adjudlcata  vnui  erroneous.  It  Is 
the  Judgment  of  this  court  that  tbe  order  of 
the  drcnlt  court  be  reversed. 

McIVBB,  0.  J.  (concurring).  Tbe  only 
question  presented  by  tbis  an>eal  Is  whether 
there  was  ems  in  sustaining  the  d^ense  of 
res  adjudlcata,  and  to  tbat  alone  dwuld  -Oils 
dedslott  be  raided  as  responsive.  I  agree 
tbat  tbere  .was  error  In  sust^nlng  tbat  de- 
fense, so  far  as  tbe  defoidant  M.  A.  O.  Bry- 
ant Is  amconed,  for  the  simple  reason  that 
tbe  cause  of  action  in  Ibe  forma  case  was 
tiu  breacb  of  a  promise  to  pay  tbe  amount 
stated  to  tbe  alleged  intestate,  wUls  here  the 
T.22e.B.no.l7— 48 


cause  of  action  allied  against  M.  A.  0.  Bry- 
ant Is  tbe  breach  of  a  jffon^se  to  p^  tbe  said 
sum  of  money  to  the  plaintiff.  It  Is  true 
that  both  promises  were  made  to  pay  the 
same  debt  but  they  were  made  at  dlCCerent 
times,  to  different  persons,  and  evldraced  by 
different  instruments,— one  by  the  note  set 
out  In  tbe  cmnplalnt  and  tbe  other  by  the 
trust  deed  referred  to  In  the  complaint  in  the 
present  action.  But  bo  far  as  the  other  two 
defendants  are  concerned,  I  see  no  error  on 
the  part  of  the  circuit  Judge  In  sustaining  the 
defense  of  res  adjudlcata  as  to  them,  for 
there  Is  no  new  or  additional  cause  of  action 
set  forth  against  tbem  In  the  present  com- 
plaint; but  so  for  as  I  can  perceive,  it  is 
precisely  tbe  same  as  that  set  forth  against 
them  in  tbe  porerlou  complaint 

(4K  B.  O.  87) 

FINLBY  V.  CUDD  et  aL 
(Supreme  Court  of  South  Carolina.    8q>t  9, 

ises.) 

Costs  ox  Afpbai. 

1.  Code.  1 826,  provides  that  the  derk  Bhall 
Insert  In  the  entry  of  judgment  on  appeal  the 
expense  of  printing  the  papers  for  any  hearing, 
when  required  by  a  mle  of  court.  Bdd,  that  a 
party  who,  on  account  of  his  pover^.  is  allowed, 
under  section  843,  to  subatltnte  manuscript  or 
trpsvrittn,  instead  of  printed,  eopfes  of  tbe 
case  and  points  and  auuioritlea,  is  mtltled  to 
Us  expenses  Incurred  in  having  such  substitutes 
Iffepared. 

2.  Rev.  St  I  2561.  rdating  to  costs  In  the 
circuit  court  provides  that:  "The  following  costs  . 
shall  be  allowed  In  all  dasses  of  cases.  legal  or 
equitable;  •  •  *  for  maldng  and  serving  a 
case  or  case  containing  excnttlons,  ten  dollars." 
etc.  BHd,  that  an  it^  of  costs  **foT  making 
and  serving  a  case  containing  exceptions,  for 
the  purpose  of  an  appeal  to  the  supreme  court" 
was  properly  disallowed,  that  portion  ta  the 
section  not  having  lefSrence  to  eosts  in  tbm  su- 
preme court 

Appeal  from  common  pleas  drcnlt  court  oC 
Spartanburg  county;  Norton,  Jodgeu 

Motion  by  Joseph  Flnley  against  J.  N.  Cudd 
and  another  to  tax  certain  costs.  From  tbe 
ordCT  therein  made,  plainttfC  and  defoidsitls 
appeal.  Modified. 

Duncan  ft  Sanders,  for  Joseph  Flnley. 
NlchoUs  ft  Jones,  tm  J.  N.  Cudd  and  O.  8. 
Bobwts. 

MciniB,  0.  J.  It  seems  tbat  Oe  plaintiff 
appealed  ttom  a  Jndgm^  roidered  In  favw 
of  defendants,  and  succeeded  in  having  the 
same  revened.  20  S.  E.  82.  Subsequently, 
tbe  parties,  by  their  attmney^  appeared  be- 
fore the  dexlc  for  tbe  purpose  of  haviiig  the 
costs  and  dlsbarsements  of  said  appeal  taxed 
by  him.  A  controvenv'  arose  as  to  two  tbe 
Itons  In  tbe  bill  of  costs  proi>osed  by  tbe 
plaintiff:  "(1)  Making  and  serving  case  con- 
taining exceptions,  $1(^  and  ^  amount  paid 
fcur  6  typewritten  copies  of  case  and  8  type- 
written copies  of  tbe  argument  910l"  Tb» 
deik  allowed  tbe  first  itm,  bat  disallowed 
tbe  second,  and  adjusted  ibe  costs  accw^lng- 
ly.   To  this  adjustmoit  both  parties  except- 
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ed,— tbe  plaintiff,  apon  "the  ground  of  enor  In 
disallowing  the  second  Item  abore  stated; 
and  tbB  defendants,  upon  tbe  ground  of  er- 
ror In  allowing  the  Item  first  abore  stated. 
Upon  these  exceptions  the  case  was  heard  by 
his  honor.  Judge  Fraser.  who  rendered  judg- 
ment orerrallng  plaintiffs  exception,  and  sus- 
taining the  exception  of  defendants.  Fnnn 
this  Jndgm^t  ];dalntiff  appeals,  upon  the 
gronnds  set  out  in  the  record,  which  make  but 
two  questions:  (1)  Whether  the  plaintiff  was 
mtltled  to  tax,  as  necessary  diatrars^ent, 
the  amount  paid  by  him  for  typewritten 
copies  of  the  case  and  argument;  ^  whether 
plaintiff  was  entitled  to  tax  as  costs  ?10  for 
making  and  serving  case  and  exertions  for 
the  pmuoses  of  his  appeal. 

It  seems  that  the  plaintiff,  having  made  the 
necessary  affidavit,  was  relieved  from  the 
necessity  of  printing  his  case  and  points  and 
authorities,  and  was  allowed  to  present  the 
same  typewritten,  under  section  343  of  the 
Oode;  and  the  practical  inqi^  presoited  by 
the  first  question  Is  whether  the  plaintiff  is 
entltied  to  tax,  as  a  necessary  dlsbursonent, 
the  amount  which  he  was  required  to  pay  for 
the  typewritten  copies  which  he  was  allowed 
to  substitute  for  printed  copies.  We  suppose 
that  there  can  be  no  doubt  that  If  the  plain- 
tiff had  used  printed.  Instead  of  typewritten, 
copies,  he  would  have  been  allowed  to  tax,  as 
,a  necessary  dlsbursonent,  the  amount  neces- 
sary to  be  paid  for  printed  copies,  as  such 
printed  copies  are  required  1^  rule  6  (except 
in  cases  falling  undo-  section  843  of  the  Code, 
ahove  cited),  and  c<mstitute.  therefore,  a  nec- 
essary disbursement;  and,  by  section  826  of 
the  Ck)de,  the  clerk  la  required  to  Insert  In  the 
entry  of  judgment  "the  sum  of  allowances 
for  cost  and  disbnniemraits,  as  provided  by 
law,  the  necesBUy  disborsements,  inclndlng 
tlie  fees  of  officers  allowed  by  law,  the  fees  of 
witnesses,  the  reasonable  compensation  of 
commlsskmers  In  taking  d^oi^tlons,  the  fees 

'of  referees,  and  the  expense  of  printing  the 
papert  far  any  hearing,  when  required  bjf  a 
rule  of  the  court.'*  (Italics  ours.)  Kow.  If 
parties  are  allowed  the  expense  of  printing 
papers  because  such  printing  is  required  by 
^  rule  of  the  court,  surely  a  party  who,  on 
account  of  his  poverty,  is  allowed  to  substi- 
tute manuscript  or  typewritten  copies  for 

•  printed  copies  should  be  «itltled  to  a  similar 
allowance  for  the  expense  Incurred  in  obtain- 
ing the  authorized  substitute;  and  such,  we 
are  satisfied,  was  the  true  Intent  of  the  legls- 

'  lature.  We  think,  therefore,  that  the  circuit 
judge  erred  in  disallowing  the  Item  charged 
as  a  necessary  disbursement.  In  procuring 
typewritten  copies  of  the  case  and  points  and 

.  authorities.  We  desire  to  add,  however,  in  or- 
der to  avoid  any  mlsapinvhenslon  In  future, 
and  not  as  applicable  to  thte  case,— Inasmuch 
as  the  pctot  was  not  raised  either  before  the 
clerk  or  the  circuit  judge,— that  we  are  not 
to  be  understood  as  saying  that  a  party  is  en- 

'  titled  to  charge  for  the  expense  of  printing 
an  extended  argument,  for  the  rules  do  not 


require  the  argument  to  be  printed,  but  only 
the  "points  and  authorities.*'  See  rules  8  and 
9  <tf  this  court 

As  to  the  second  question,  we  concur  with 
the  circuit  judge.   It  is  well  settled  that  the 
right  to  costs  depends  wholly  upon  statute, 
and  hence,  wh«i  a  daim  to  any  given  Item 
of  costs  Is  asserted,  the  claimant  must  be 
able  to  pcdnt  to  the  statute  allowing  sncb 
item.   Scott  V.  Alexander,  27  8.  G.  15, 2  S.  E. 
706.   Here  the  item  of  costs  claimed  is  for 
making  and  serving  a  case  containing  excep- 
tions, for  the  purpose  of  an  appeal  to  the 
supreme  court,  $10;  and  the  statute  referred 
to  as  authorizing  the  Charge  of  the  item  Is 
secUon  26G1  of  the  Bevlsed  Statutes  of  1893. 
From  the  express  terms  used  in  that  section^ 
It  Is  very  manifest  that  Its  provisltms  relate 
only  to  costs  in  the  circuit  court,  and  no  ref- 
erence whatever  Is  made  to  tbe  costs  of  an 
appeal  to  the  supreme  court  until  we  reoch 
the  third  line  from  the  end  of  1^  section, 
where  we  find  these  words,  after  a  semi- 
colon:  "On  appeal  to  the  supreme  court,  fif- 
teen dollars;  on  argmnent  In  supreme  court 
twen^  dollars."   Beliance*  however,  is  pla- 
ced upon  the  last  sentence  of  the  sectl<Hi,  | 
which  reads  as  follows:   "The  foUowIi^ 
costs  shall  be  allowed  In  all  classes  of  cases, 
legal  or  equitable;  for  the  plaintiff's  or  de- 
fendant's attorneys,  for  making  and  serving 
a  ease  or  case  containing  exceptions,  ten 
dollars;   tor  procuring  an  order  of  Injonc- 
tlon,  five  dollars;  an  appeal  to  supreme  court 
fifteen  dollars;   on  argument  In  suiwene 
court  twenty  dollars."   Now,  when,  as  we 
have  said,  It  Is  obvious  that  In  the  precedhig 
portion  of  the  section,  which  is  headed  j 
''Plaintiff's  and  Sefendanfa  Attorney's  Coats  I 
In  Equity  Gases,"  the  reason  for  the  Ian-  I 
guage  used  in  the  first  part  of  the  last  sen- 
tence is  manifest.   The  previous  portion  of  I 
the  section  having  been  devoted  to  declaring  j 
what  costs  should  be  allowed  In  equity  coses,  j 
when  the  provision  establishing  the  amoimt 
of  costs  to  be  allowed  for  making  and  serv- 
ing a  case,  or  a  case  containing  exertions, 
was  reached,  Inasmuch  as  the  necesritf  for 
doing  that  might  arise  In  a  law  aa  well  as  in  i 
an  equity  case,  the  language  used  was  very  ; 
.  natural,— The  following  coats  shall  be  ai-  , 
lowed  In  all  dasses  of  cases,  legal  or  equita- 
ble," etc.   It  will  be  observed  that  the  hut-  | 
guage  used  Is  not,  as  the  appellant's  coonsei  | 
has  it  In  his  argument,  "in  all  cases,"  but  "In  | 
all  classes  of  cases,"  whether  legal  or  equi-  j 
table.  In  order  to  show  that  while  the  Icgls-  | 
lature.  in  the  previous  portion  of  the  sec-  i 
tion,  had  provided  for  costs  In  equity  cas- 
es, the  Intention  was  that  this  psrtlcolar 
provision  should  not  be  confined  to  egnitr  i 
cases,  but  should  embrace  all  classes  of 
cases,  whether  legal  or  equitable.  It  wUi  j 
also  be  observed  that  In  this  last  sentaice 
the  language  Is  not  "in  all  cases  in  any  ! 
court,"  as  the  argument  of  counsel  for  appd-  i 
lant  requires  us  to  assume;  on  the  cot- 
trary,  the  language  used  lis  entirely  ap- 
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proprlate  to  the  Idea  that  the  Icclilaturo 
was  BtUl  dealing  with  costs  in  the  drcnlt 
court,  and  not  nnttl  the  last  three  lines  of 
the  sentence  is  reached  is  there  a  sin^e 
word  ihdicatlns  a  porpose  to  proride  for 
costs  In  any  other  conrt;  but,  when  those 
lines  are  reached,  then,  for  the  flrst  time, 
the  intention  to  provide  for  costs  in  the  sn- 
preme  court  is  Indicated.  We  do  not  think, 
therefore,  that  either  tills  statute,  or  any 
other  whi<A  has  been  hrooght  to  onr  atten- 
Uoh,  provides  for  costs  In  making  or  serv- 
ing a  case,  or  a  case  containing  exceptions, 
for  the  purpose  of  an  appeal  to  the  snpr^ne 
court,  and  there  was  no  error  on  the  jHirt  of 
the  ch^t  Judge  In  so  holding.  The  judg- 
ment of  this  court  Is  that  the  Judgment  of 
the  circuit  conrt  be  modified  as  herein  Indi- 
cated, and  that  the  case  be  remanded  to  that 
conrt  for  such  further  proceedings  as  may 
be  necessary  to  carry  out  the  yietfa  herein 
announced. 

(46  S.  C.  U) 

MASON  &  BISGH  VOCAIiION  CO.,  limited, 
T.  KILLOUGH  MUSIC  CO. 

(Supreme  Court  of  South  Carolina.    Sept.  9, 
1885.]! 

ISSUB  or  EZBCUTIOK — DOCKBTINO  JuUOMENT. 

Code,  S  300,  provides  that  the  clerk  shall 
keep  a  book  for  the  entry  of  jndgments,  called 
the  "Abatract  of  Judgments."  Section  301  pro- 
Tides  that  each  case  shall  be  entered  after  Judg- 
ment Section  308  proTides  that  "execntiona 
must  *  •  •  Intelligibly  refer  to  the  judg- 
ment, stating  the  conrt,  the  connty  where  the 
Judgment  roll  or  transcript  is  filed,  •  *  •  the 
amount  of  docketing  in  the  county  to  which  the 
execotlou  is  issued,  *  etc.  Bdd,  that  an  execu- 
tion Issued  before  the  judgment  was  entered  in 
the  "Abstract  of  Judgments"  was  of  no  effect 

Appeal  from  common  pleas  circuit  court  of 
Florence  connty;  Frasw,  Judge. 

Motion  by  the  Klllough  Music  Company  to 
set  aside  an  execution  Issued  on  a  judgment 
previously  rendered  against  It  In  favor  of  the 
Mason  &  RIsch  VocallMi  Company,  Limited. 
From  an  order  granting  the  motion,  plaintiff 
appeals.  Affirmed. 

This  cause  was  beard  before  Jn^^  Fras^, 
who  made  the  following  decree: 

"This  case  Is  before  me  at  chambers  on  a  mo- 
tion to  set  aside  an  execution  Issued  Inthecase, 
and  for  other  relief.  The  facts  stated  In  the  mo- 
tion pap^  are  not  coutroTerted,  and  It  Is  not 
necessary  to  restate  them  In  this  order.  I 
am  satisfied,  tbat  the  clerk  had  no  right  to 
Issue  the  execution  before  the  entry  of  the 
judgment,  and  that  a  mere  filing  with  the 
clerk  of  formal  judgment  made  out  by  plain- 
tiff's attorneys  Is  not  such  an  entry  of  judg- 
ment as  Is  contemplated  by  the  Code.  The 
Judgment,  as  I  understand  the  cases,  is  not 
entered  until  entered  by  the  clerk  In  the  Ab- 
stract of  Judgments.  I  am  Inclined,  how- 
ever, to  think  that  Issuing  of  the  execution 
the  day  before  the  judgment  was  entered  on 
the  Abstract  of  Judgments  was  a  mere  Ir- 
regularity, and  tbat  the  execution  Is  not  void, 
bat  merely  voidable.  I  adopt  the  view  of  the 


law  I  find  in  Freem.  Bx'ns,  i  29,  as  f^dlows: 
*Bnt  a  very  dedded  preponderance  of  the  an- 
-QHnlttes  Is  against  the  first  decision  above  re- 
ferred to,  and  In  favor  of  the  proportion  that 
the  premature  issuing  at  an  execution  is  an 
irregularity,  merely.  The  execution  Is  er- 
roneous, but,  like  an-  erroneous  judgment,  It 
must  he  respected,  and  may  be  enforced  until 
it  is  vacat^  in  some  manner  prescribed  by 
law.  No  one  bat  the  d^endant  can  com- 
plain of  It,  and  even  he  cannot  do  so  in  a  col- 
lateral proceeding.*  If  fta  oecntlon  Is  void, 
the  objectioa  may  be  made  collaterally  when* 
ever  it  may  be  set  np  as  against  the  defend- 
ant or  any  one  claiming  under  him.  Wheth^ 
er,  however,  it  la  void  or  only  voidable^  It 
may  be  quashed  on  motion  In  the  cause  made 
by  defendant  Freem.  Ex'nst  I  73. 

"Tbe  order  made  by  Judge  ToTUsend  tcx 
leave  to  enter  Judgment  immediately  cannot 
be  reviewed  here.  The  fiict  that  defendant 
executed  a  general  assignment,  between  the 
order  of  Judge  Townsend,  the  Issuiiv  of  the 
execution  and  the  levy  thereunder,  on  tbe 
one  hand,  and  the  entry  of  tbe  Judgment  on 
the  Abstract  of  Judgments,  cannot  alEsct  the 
righte  of  the  defendant  on  this  motion.  He 
certainly  has  an  interest  that  the  amount 
and  value  of  the  pmp&cty  going  under  his  as- 
signment to  bis  creditors  shall  be  as  large  as 
possible,  so  as,  at  least,  to  give  some  induce- 
ment to  them  to  accept  In  full;  and,  for 
aught  tbat  Is  known  or  ought  to  be  known 
In  this  case,  there  may  be  a  surplus  coming 
to  him.  I  do  not  think  the  question  of  notice 
answering  for  entry  on  the  abstract  has  any 
bearing  on  this  case.  It  Is  therefore  ordered 
and  adjudged  that  the  execution  In  this  case 
be  set  aside,  and  the  levy  made  by  the  sholtt 
be  vacated  and  set  aside;  and'  thifa  order  Is 
to  be  without  prejudice  to  the  right  of  plain- 
tiff to  issue  another  execution  on  said  Judg- 
ment now  entered  In  the  abstract  In  the  man- 
ner prescribed  by  law." 

Tbe  plaintiff  herein,  the  Mason  &.  RIsch 
Vocalion  Company,  Limited,  excepted  on  the 
following  grounds:  "First  Because  his  hon- 
or. Judge  T.  B.  Fraser,  erred  In  not  Iwldlng 
that  the  motion  to  set  aside  execution  could 
not  properly  be  made  by  the  Klllough  Music 
Company,  nor  could  It  appear  in  court,  all 
Ite  rights  in  this  action  having  been  previ- 
ously transferred,  with  all  other  of  Its  chat- 
tel property,  to  W.  M.  Brown,  as  assignee  for 
the  benefit  of  its  creditors.  Second.  Because 
his  honor  ared  In  not  holding  that  the  stat- 
ute directing  clerks  to  enter  Judgments  in 
the  Abstract  of  Judgments  book  before  Issu- 
ing execution  is  directory,  and  not  manda- 
tory, and  that  the  lien  of  the  execution  so  is- 
sued was  valid.  Third.  Because  his  honor 
erred  In  not  holding  that  the  levy  on  the 
iwoperty  under  the  execution  constituted  a 
valid  lien.  Fourth.  Because  his  honor  erred 
In  not  holding  that  the  failure  of  the  cleric 
to  enter  the  judgment  in  tbe  Abstract  of 
Judgments  book  was  a  mere  Irr^ularlty^ 
which  could  be  corrected  by  amendment,  and 
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raid  ezecntlon  was  not  Uierefore  voidable. 
Fifth.  Because  his  honor  erred  In  not  refus- 
ing said  motion  to  set  aside  execntloa" 

Johnsons,  De  Jongh  &  Hanckel,  for  appel- 
lant  P.  A.  Wilcox,  for  respondent 

GARY,  7.  On  the  12U1  of  September,  1895. 
the  plaintiff  took  Judgment  hf  default 
against  the  defoidant  for  the  smn  of  $858.76, 
and  obtained  Im^re  from  his  honor.  Judge 
Towusend,  to  enter  np  judgment  Immedi- 
ately, on  tbe  ground,  as  set  forth  In  an  affi- 
davit, that  defendant  bad  tbreatened  to  make 
an  assignment  If  any  Judgment  was  taken 
against  it  Judgment  was  shortly  afterwards 
•Ig&ed  and  sealed  by  the  clei^  of  court  who 
alK^  at  the  request  of  plalntifCa  attorneys. 
Issued  execution  iqion  said  Jndgmoit  The 
dierlfl,  uppn  the  same  day,  levied  upon 
tain  personal  property  of  the  defendant 
niereafter,  and  on  the  same  day,  the  defend- 
ant made  an  assignm^t  for  the  benefit  of  its 
creditors.  On  account  of  the  pressure  of  his 
duties  in  the  court  room,  which  required  his 
cfflurtant  preseneei  the  clerk  of  the  court  did 
not  enter  the  Judgment  In  the  book  called 
''Abstract  ot  Judgments"  until  the  following 
day,  ISth  September.  The  case  tbeo  came 
before  his  honor.  Judge  Fraser,  at  chambers, 
on  a  motl<m  by  the  defendant  to  set  aside  the 
execution,  and  for  other  relleC  13ie  oeAex 
of  bis  honor.  Judge  Fnser,  t(«eUia  with  ap* 
ptflanfa  exceptions,  will  be  incoip(»ated  In 
the*  report  of  the  case.  It  wlU  not  be  neces- 
sary to  consider  tiie  ezc^itlons  seriatim. 

Section  800  of  the  Code  provides  that  the 
clerk  shall  keep,  among  the  records  of  the 
court,  a  book  for  the  entry  of  Judgments,  call- 
ed the  **Abstract  of  Judgments."  Section  801 
provides  how  each  case  shall  be  entered  after 
Judgment  or  final  order.  The  provlslinu  of 
this  section  are  substantially  incorporated  In 
section  783,  Rev.  St  SeeOon  806  of  the  Code 
is  as  follows:  "That  execution  must  be  direct- 
ed to  the  sherUr,  •  •  «  attested  by  the 
clwk,  subscribed  by  the  party  Issuing  it,  or 
bis  attorney,  and  must  intelligibly  refer  to 
the  Jndgmait,  stating  the  court,  the  county 
where  the  Judgment  ndl  <ar  transcript  Is  filed, 
the  names  of  the  parties,  the  amount  of  the 
Judgment  if  It  be  fOr  money,  tbe  amount  ac- 
tually due  thereon,  and  the  amount  of  docket- 
ing in  tbe  county  to  which  tbe  execution  is  Is- 
sued," etc  A  Judgment  as  defined  by  the 
Ciode,  Is  the  final  determination  ftf  tbe  ri^ts 
of  the  parties  In  the  action. .  The  final  deter* 
minatkm  of  the  rights  of  the  iiartles  tn  the 
action  takea  place  when  the  court  does  all 
that  It  is  required  to  do  In  determining  those 
rights;  and  It  is  not  the  less  a  Judgment  be- 
cause certain  requirements  of  tbe  statute  have 
to  be  compiled  with  so  as  to  enforce  it  by  ex- 
ecution, give  it  a  lien  on  real  estate,  make  it 
competent  evidence,  or  effectoal  for  other 
purposes.  In  the  case  of  Clark  v.  Melton,  19 
8.  C  498,  the  court  says:  "To  give  force  and 
effect,  however,  to  tUs  Judgment  It  Is  true 
that  a  formula  was  required  to  be  prepared 


and  filed  in  the  derk*s  office,  and  to  be  en- 
tered in  tbe  book  entitled  'Abstract  of  Judg- 
ments'; and,  under  an  act  of  the  general  as- 
sembly, tbe  clerk  in  whose  office  this  f  onnuU 
was  filed  was  required  to  date  It  and  Indorse 
bis  official  signature.  It  will  be  observed, 
however,  that  this  ftnmula,  etc.,  did  not  con- 
stitute the  Judgment  of  the  court;  nor  did 
the  date  or  dgnlng  by  the  derk  with  Us 
official  signature  add  anything  to  Its  Intrlnric 
character.  Tbe  Judgment  Issoes  fkom  tiie 
court,  not  from  the  attorneys  or  the  cledc  It 
precedes  the  formula,  and  Is  antbortty  xtpaa 
which  the  formula  la  prepared,  but  the  formu- 
la constitutes  no  part  of  the  Judgment  It 
is  only  evidence  of  tbe  extetenee  of  the  judg- 
ment, and  enables  the  plaintiff  to  have  It  en- 
forced. The  Judgment,  as  we  have  said,  la 
the  Judicial  determination  ftf  the  rights  of  flie 
parties,  but  It  is  not  self-oponttng.  It  cannot 
enforce  Itself.  It  becomes  necessary,  ttiere- 
fore,  that  some  machinery  should  be  ad<9te(l 
to  secure  to  the  successful  party  the  fruits  of 
his  recovery.  Hence,  it  was  provided  by  act 
that  a  8U|n>osed  o^y  of  the  Judgment  pro- 
nonnced  by  the  court  should  be  filed  in  the 
clerk's  office,  which,  b^ig  done,  gave  a  lien 
on  the  ^property  of  the  debtor,  and  anthorixed 
the  Issuing  of  a  fi.  fta.  for  its  enforcemoit; 
and  tbe  object  of  the  act  in  requiring  tbat 
this  paper  should  be  dated  and  signed  official- 
ly by  the  clerk,  no  doubt,  was  that  all  par- 
ties should  have  the  means  of  knowing  of 
the  lien,  so  that  all  persons  dealing  with  tbe 
debtor  might  be  put  upon  tbeb:  guard."  Ip 
section  106, 1  Blade,  Judgm.,  it  Is  said:  *mie 
rendition  ot  a  Judgment  is  the  Judicial  act  of 
the  court  In  pronouncing  the  sentence  of  law 
upon  the  facts  in  controversy  as  ascertained 
by  tbe  pleadings  and  verdict  The  entry  of 
a  Judgment  is  a  ministerial  act,  which  om- 
sista  In  spreading  upon  the  record  a  state- 
ment of  the  final  con<;lusion  reached  by  the 
court  in  the  matter,  thus  furnishing  external 
and  incoutestable  evld^ce  of  tbe  sentence 
given,  and  designed  to  stand  as  a  perpetual 
memorial  of  Its  action.  It  Is  tbe  former, 
therefore,  that  Is  the  effective  result  of  tbe 
litigation.  In  the  nature  of  things  a  Judg- 
ment must  be  rendered  before  It  can  be  en- 
tered. And  not  only  that,  but,  though  the 
Judgment  be  not  entered  at  all,  still  It  Is  none 
tbe  less  a  Judgment  mie  omission  to  enter 
it  does  not  destroy  It,  nor  does  Its  vitality  re- 
main In  abeyance  until  It  Is  pot  upon  tbe  lec* 
oiA.  •  *  •  There  are  certain  purposes, 
however,  for  which  a  Judgment  is  required 
to  be  duly  entered  before  It  can  become  avail- 
able or  be  attended  by  Its  usual  incidents. 
Thus,  as  above  remarked,  this  Is  a  prerequi- 
site to  the  right  of  appeal.  And  so  a  Judg- 
ment must  commonly  be  docketed  before  it 
can  create  a  lien  upon  land;  and  In  some  of 
the  states  (though  not  all)  tbe  priority  among 
different  liens  Is  determined  by  their  respec- 
tive dates  of  docketing.  And,  again,  tbe  rec* 
ord  entry  of  a  Judgment  Is  Indispensable  to 
furnish  the  evidence  of  It  when  It  is  made  tbe 
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bnsls  of  a  ctalm  oriSefmse  In  anotlifir  conrt. 
But,  wlttt  these  exceptions,  a  judgment  Is  In- 
dependent of  the  fftct  of  Its  oitrr,  and  In  all 
cases  the  distinction  between  rendition  and 
entiy  Is  substantia]  and  Important"  Se^n 
308  of  the  Code,  hereinbefore  set  fortb,  and 
the  other  proTlshma  of  the  Code  rdative  to 
execntbHU^  all  show  tbat  the  law  oontem- 
platM  an  entry  of  the  judgment  in  thir  book 
entitled  "Abstract  of  JndgmenW  before  the 
execution  can  properly  be  Issned.  The  fail- 
nre  of  the  judgment  creditor  to  enter  his 
jndgraoit  in  the  book  of  "Abstract  of  Jndg^ 
ments"  before  issjilng  execution  to  enfwce 
the  same  was  an  irregolarlty,  and  the  cbdUt 
judge  was  not  In  error  In  granting  the  order 
from  which  the  defendant  has  appealed. 
Having  reached  the  conclusion  tbat  the  Issn* 
Ing  of  the  execution  before  the  judgment  had 
been  entered  in  the  manner  i^orlded  1^  law 
was  an  Imgnlarlty,  it  Collows*  in  the  light 
of  the  nnbn^en  line  of  decisions  In  this  stat^ 
that  no  one  but  the  defendant  in  the  actlcai 
in  which  the  jndgmmt  wtu  recovered  has 
the  ri^t  to  take  advantage  ttf  such  Irregu- 
larity. It  la  the  judgment  of  this  conrt  that 
the  order  of  the  circuit  court  be  affirmed. 

(4S  s.  c.  4D 

JACOBS  T.  GILREATH. 

(Supreme  Conrt  of  South  Carolina.    Sept  9, 

1895.) 

Altsbatioit  or  Note  —  Acqdiibobvob  — 

Matbbiautt. 

1.  In  an  action  on  a  note,  a  nonsuit  on  the 

rund  of  an  alteratioa  of  the  note  was  proper- 
refused,  where  defendant  had  acqniesced 
therein. 

2.  In  an  action  on  a  note,  where  the  defense 
of  alteration  was  set  up,  a  charge  that  the  jury 
ihonld  consider  "the  facts  and  clrcamHtances 
under  which  the  change  was  made,  if  it  was  ma- 
terial, and  if  ahe  consulted  to  or  acquiesced  in 
it"  and  that  "if  she  did  not  acquiesce  in  the 
change  she  was  not  liable,"  la  not  objectionable 
as  aubmittUur  to  the  inry  the  question  of  the 
niaterialit7  of  the  alteration. 

3.  Where,  after  making  a  payment  on  a 
note  within  the  tttatatory  period,  the  maker  ac- 
Quiesces  In  its  alteration,  the  new  promise  im- 
plied from  such  payment  will  be  r^arded  as  a 
promise  to  pay  the  note  as  altered. 

4.  Whether  an  alteration  In  a  note  was 
made  with  the  maker's  knowledge  and  consent 
is  a  anestlon  for  the  jury. 

An>eal  from  common  pleas  circuit  court  of 
OreenviUe  county;  Ernest  Gary,  Judge. 

Action  by  B.  H.  Jacobs  against  Mattie  Gil- 
reath  on  a  promissory  note.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap. 
peals.  Affirmed. 

The  charge  of  the  court  below  was  as  fol- 
lows: "This  Is  a  suit  by  the  plaintiff,  R.  H. 
Jacobs,  against  the  defoidant  Mattie  Gllreatb, 
to  recover  the  amount  du^  upon  a  promissory 
note  which  is  set  out  In  the  complaint  It  is 
conceded  in  the  argument  that  Mrs.  Gllreath 
signed  the  note,  but  it  Is  contended  that  she 
Bigaed  the  note  as  surety  to  her  husband. 
That  is  the  fl^  question  for  you  to  consider,  j 


Ton  will  remonber  that  the  plaintiff  testified 
that  he  lent  the  money  to  the  defendant  ber- 
self .  On  the  other  hand,  the  defendant  teatl- 
fted  that  she  signed  the  note  as  surety  to  her 
husband.  If  she  did  n^totlato  the  loan,  and 
signed  the  note  as  principal,  she  would  be 
liable.  If  she  did  not  ^gn  It  as  principal,  but 
as  surety  to  her  husband,  ahe  would  not  be 
UaUe,  under  the  statute  law  of  this  state. 
If  you  find  that  she  signed  It  as  surety,  you 
need  not  go  any  f  nrthor.  She  could  not  be 
Babl&  The  next  defense  set  up  Is  the  atat- 
ute  of  limitations,  and.  If  there  has  been  no 
payment  made  by  her  within  six  years,  she 
ceuld  not  be  recovered  against  It  would  be 
barred.  If  a  paymmt  has  been  made  within 
six  years,  while  the  (»lginal  note  woidd  be 
barred,  a  recovery  could  be  had  upon  the 
new  pmnisa  It  is  important  tor  you  to  de- 
termine who  made  tiie  paymait  If  she  made 
the  payment,  or  furnished  the  money,  al- 
though tbe  old  debt  may  be  barred,  she  would 
be  liable  on  the  new  promise.  I^  however,  a 
payment  was  made  without  hts  knowledge, 
and  she  did  not  afterwards  ratl^  It  by  a 
promise,  she  would  not  be  liable  mt  tbe  note. 
It  upon  her  acQoIeecaicc^  or  If  she  had 
any  part  In  the  payment  she  would  be  lia- 
ble. The  next  is  a  certain  alteratlcm  of  the 
nota  Tb»  law  Is  that  where  a  contract  has 
been  entered  Into  and  signed,  no  party  to  It 
has  any  rU^t  to  make  any  alteration  tai  It 
without  the  ofMuent  ot  the  othw.  If  ai^  al- 
toatlon  has  beat  made  without  the  knowl- 
edge or  consent  of  the  party  executing  the 
noti^  It  would  vitiate  it  If  an  altraation  Is 
made  without  the  knowledge  cnr  omaait  of 
the  paitf*  and  she  aftomrds  acqniesced  in 
It  it  would  Mnd  her.  So  you  will  take  Into 
consideration  the  facts  and  circumstances  un- 
der which  the  change  was  made,  If  It  was 
matoial,  and  If  she  ctmsaited  to  it  w  ac- 
quiesced In  It  Those  are  the  facts  for  yon  to 
consider.  Hera  Is  a  direct  conffict  between 
plalntUt  and  defendant  You  are  to  setUe 
that  As  I  have  charged  you  alrea^,  If  she 
signed  as  surety  she  Is  not  liable.  If  lAe 
did  not  make  a  payment  or  if  she  did  not 
acquiesce  In  ibe  change,  she  Is  not  llalH&" 

W.  H.  Irvine,  for  appellant  J.  L  Barle 
and  T.  H.  CooKe,  for  respondent 

McIVBB,  0.  J.  ThlB  action  was  commen- 
ced on  the  Sth  day  of  February,  18Q6,  to  re- 
cover the  amount  meotloued  In  a  note  bearing 
date  the  lat  day  of  January,  1886,  whereby 
thQ  defendant  and  one  H,  Q.  Gllreath  (who, 
it  seffln^  was  her  husband)  jointly  and  sev- 
erally promised  to  pay  to  the  plalntU^  or  his 
order,  12  montiis  after  date^  the  sum  of  f550, 
with  Interest  from  date,  at  10  per  cent  per 
annum,  until  paid.  The  statute  of  limitations 
baring  been  beaded,  the  plaintiff,  by  leave 
of  the  court  filed  an  amended  complaint  set- 
ting forth  sundry  payments  alleged  to  have 
been  made  by  defendant,  and  Indorsed  on  the 
note,  within  the  statutwy  period,  and  also 
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alleelne  that  pl^ntUt  had.  by  an  Indonement 
on  the  note,  agreed  -to  reduce  tbe  rate  at 
IntraeBt.  from  and  aftw  tbe  1st  Jannair,  ISftL, 
to  8  per  cent  pa-  ammm.  To  thla  amended 
com^alnt  tbe  defendant  filed  ber  answer  set- 
ting np  tbe  foUowing  defenses:  (l)  Tbat  sbe 
was  a  married  woman,  and  signed  tbe  note 
as  snret7  for  het  bnsband,  and  that  the  con- 
tract erldwced  thereby  was  not  made  with 
any  referoice  to  ber  separate  estate  but  for 
tbe  beum  of  ber  hnsband,  whlcb  fact  was 
known  to  plalntUC.  (2)  Sbe  denies  baring 
made  any  of  the  payments  Indcffsed  npon  tbe 
note,  either  directly  or  Indirectly,  bnt  says 
tbat  she  siqiposes  sncb  payments  w^  made 
by  her  hnsband.  ^  Tbe  statute  of  limita- 
tions Is  again  pleaded.  At  the  close  of  plain- 
tiff's testimony  the  defendant  moved  for  a 
lumsnlt  npon  the  gronnd  that  defendant,  be- 
ing a  marrted  woman,  could  not  be  made  lia- 
ble npon  such  an  oblation  as  tbat  set  forth 
In  tbe  comi^alut  Tbe  motion  was  refused 
upon  the  ground  tbat  there  was  testimony 
tending  to  show  that  the  money  sued  for 
was  lent  to  tbe  defendant  beisdt,  and  there- 
fore it  became  a  part  of  her  separate  estatew 
At  this  stage  of  tbe  case  the  defendant  was 
aUowed  to  amend  her  answer  by  setting  up, 
as  a  fnrtber  defoise,  that  the  note  bad  been 
altered  since  its  execution,  without  her  knowl- 
edge or  consent  After  further  testimony  had 
\)een  offered  to  sustain  and  rebut  this  de- 
fense, anotho'  motion  for  a  nonsuit  was  made, 
upon  the  ground  that  the  terms  of  tbe  note 
had  been  altered  by  tbe  plaintiff  without  the 
consent  of  the  defendant,  and  this  motion 
was  likewise  refused.  Ihe  defen^int  having 
oflEored  her  testimony,  the  Jury  were  charged 
by  bis  honor.  Judge  Emeet  Gary,  as  set  forth 
In  tbe  cas^  who  found  a  verdict  In  favor  of 
the  plaintiff,  npon  which  Jud^mrat  was  duly 
entered.  Prom  that  judgment  def«idant  ap- 
peals upon  the  several  grounds  set  out  in  the 
record,  which  will  now  be  considered. 

The  first  gronnd,  imputing  error  to  the  cir- 
cuit judge  In  refusing  the  first  motion  for 
a  nonsuit  having  been  very  properly  aban- 
doned, need  not  be  considered.  The  second 
ground,  alleging  error  In.  refusing  the  second 
motion  for  a  nonsuit  cannot  be  sustained, 
as  the  case  very  clearly  discloses  the  fact 
that  there  was  testimony  tending  to  show 
that  the  defendant  bad  recognised  and  ac- 
quiesced in  tbe  alteration  of  the  note.  Tbe 
remaining  three  grounds  of  appeal  impute 
error  to  tbe  clrcnit  judge  In  bis  charge  to 
the  Jury.  Ttie  charge  ItBelf,  as  set  forth  in 
the  case,  and  which  should  be  Incorporated 
in  the  report  of  this  case,  furnishes  Its  own 
Tlndlcatton  against  these  Imputations  of  er- 
ror; for,  as  we  read  It  the  law  applicable  to 
the  case  was  correctly,  clearly,  and  concise^ 
ly  stated  to  tbe  Jury,  and  their  attention  was 
called  to  tbe  questions  of  fact  upon  which 
the  case  turned,  without  the  least  Indication 
of  the  Judge's  opinion  as  to  any  of  those 
questions.    In  deference,  however,  to  the 


xealons  eflwt  of  the  counsel  for  appellant, 
we  wlU  consider  these  grounds  in  detaU. 

The  third  ground  of  appeal  is  taken  In 
these  words:  "Because  bis  h(mor  erred  In 
submitting  to  the  Jury,  as  a  question  of  tect 
to  be  decided  by  them,  whether  or  not  the 
altoatton  wss  matolal.  It  havbig  been  the 
duty  of  the  presiding  Judge  to  decide:  First 
did  tbe  lndor8«nent  constitute  an  alteration 
of  tbe  terms  of  tiie  note?  Seo(»id,'  was  tbat 
altentkm  material?"  This  ground,  as  it 
seems  to  us,  is  taken  under  a  mlBocmcefptloo 
of  the  Judge's  charnieL  We  do  not  find  that 
be  left  it  to  the  Jury  to  determine,  as  a  qnes- 
tloii  of  fftct  whether  the  attention  was  ma- 
terial. On  tbe  contrary,  tbe  whole  tenor  of 
the  charge  on  this  p^nt  shows  tbat  the  Judge 
assumed  that  the  altoatlon  was  material, 
as  it  manlfesUy  was,  and  the  only  question 
of  fact  left  to  the  Jury  was  whether  defend- 
ant acquiesced  in  such  alteration.  What 
else  coidd  he  have  meant  when  be  said  to 
tbe  Jury,  near  tin  condudon  of  his  <diarge. 
'*If  sbe  did  not  make  a  payment  or  if  sbe 
did  not  acquiesce  In  tbe  change,  she  la  not 
liable"?  The  third  ground  is  clearly  unten- 
able. 

Hie  fourth  gronnd  Imputes  wnw  as  fol- 
lows: "In  submitting  to  the  Jury  to  deter- 
mine whether  or  not  defendant  consented  to 
tbe  alteration,  or  acquiesced  hi  U,  when  tbe 
action  was  upon  the  new  promise  aiiring  by 
opaation  of  law  from  certain  alleged  pay- 
ments, which  paym^ts  were  made  prior  to 
the  alteration  of  tbe  note."  We  are  unable 
to  perceive  what  difference  tbat  clrcam- 
stance  could  nafce,  in  solving  tlte  questioa 
of  acquiescence.  If,  as  tbe  Jury  were  cor- 
rectly t(dd,  a  payment  had  been  made  npon 
the  note  within  the  statutory  pMod,  that 
would  imply  a  new  promise  to  pay  tbe 
amount  mmtioned  In  the  not^  aceordlngr  to 
its  terms;  and,  if  those  terms  were  aft«- 
wards  altered  by  tiie  consent  or  with  tbe 
acquiescence  of  the  d^endant  we  are  un- 
able to  understand  how  tbat  could  impair 
the  validity  of  her  previous  promise  to  pay 
the  amount  q»eclfied  In  the  not&  If  sbe  in 
fact  acquiesced  In  the  dtuinge  of  the  trams 
of  the  note,  her  previous  promise  to  pay  the 
amount  specified  In  the  note  according  to  Its 
original  terms  must  necessarily  be  regarded 
as  a  promise  to  pay  according  to  tbe  trams 
as  changed  by  her  acquiescence. 

The  fifth  ground  of  appeal  Is  stated  In  these 
words:  **In  not  holding  that  said  note  was 
void,  so  far  aa  the  defendant  was  concerned, 
—a  material  stipulation  having  be^  added 
since  Its  execution  and  delivery,  without  de- 
fendant's knowledge  or  consent,— and  that 
there  was  no  evidence  entitling  plaintlfT  to 
a  verdict."  This  groimd  is  clearly  untoiable, 
as  It  called  upon  tbe  circuit  Judge  to  decide- 
questions  of  fact  delusively  wlttiln  ttie  prov- 
ince of  tbe  Jury.  It  Is  the  Judgment  of  this 
court  tliat  the  Judgment  of  the  drcolt  oonrt 
be  affirmed. 


Digitized  by  Google 


B.a) 


TAN  DIVIEBE 


«.  MITCHELL. 


.759 


W  8.  C.  UI) 

VAN  DIVIERE  t.  MITCHELL  et  al. 
(Saoreme  Court  of  Soath  CaroUna.    Sept  17, 
1805.) 

Rbcobd  OV  MoaTGAGIt— Notiob. 
Where  a  purchase-money  mortgage  Is 
prcroerly  recorded  as  reqnired  by  Rev.  St  { 
19^.  it  operates  as  ^nstmctlTe  notice  to  subae- 
gnent  purcliaserB,  though  the  deed  to  the  mort- 
gagor waa  not  recorded. 

Appeal  from  common  pleas  circuit  court  of 
Oconee  county;  Watts,  Judge. 

Action  by  Mrs.  M.  B.  Van  Diviere  agaloBt 
Burt  Ultchell,  Elizabeth  Aimrltton,  and  oth- 
ers to  foreclose  a  mortgage.  From  a  Judg- 
ment for  platntlfl,  defendant  Albritton  ap- 
peals. Affirmed. 

The  agreed  statement  of  focts  Is  as  fdr 
lows:  the  2Sth  day  of  September,  1884, 
the  defendant  Burt  Ultchell  owned  the  land 
described  in  the  compUUnt,  and  <hi  that  day 
sold  and  conveyed  the  same  to  one  Z.  H. 
Oarwlle,  and,  to  secure  the  purchase  money 
therefor,  took  the  notes  and  mortgage  set 
forth  in  the  complaint  (Notes  and  mort- 
gage by  Carwile  to  Wtcfadl.  of  date  Septem- 
ber 25, 18S4,  Inlarodaced  In  evidence  and  mail- 
ed 'Exhibit  A.*)  The  deed  from  Burt  Mitch- 
ell to  Z.  H.  Carwile  waa  never  recorded. 
The  mortgage,  Exhibit  A,  was  recorded  25th 
September,  1884,  as  appears  by  indwsement 
thereon.  Soon  thereafter,  and  befffre  they 
were  due,  these  notes  and  mortgage  were 
transferred  by  Indorsement,  as  appears  there- 
on, and  by  delivery  to  the  plaintlft  herein, 
who  paid  value  therefor,  as  collateral  to  se- 
cure the  note  held  by  her,  signed  by  Burt 
MltcheU  and  O.  E.  O.  Mitchell,  on  which 
note  Judgment  was  entered  up.  In  favor  of 
plaintiff  against  Burt  Mitchell  and  0.  B.  O. 
Mltch^,  in  the  court  of  common  pleas  for 
this  county  on  the  5th  day  ot  July,  1898,  for 
the  sum  of  one  hundred  and  sixty-seven  dol- 
lars and  eighty  cents  debt,  and  five  dollars 
and  ninety  cents  costs.  The  amount  now 
due  thereon  Is  the  sum  of  one  hundred  and 
elgh^-nlne  dollars  and  sixty-five  cents  at 
date  of  this  report,  which  still  remains  due 
and  unpidd  to  tho  plainttfl.  There  has  never 
been  anjrthlng  paid  to  plaintllf  on  these  notes 
and  mortgage,  Exhibit  A,  and  she  took  the 
same  In  good,  faith  to  secure  the  loan  of 
mon^  as  above  set  forth.  After  the  execu- 
tion of  the  deed  above  referred  to,  and  the 
mortgage,  Exhibit  A,  and  before  the  2Sth 
•day  of  May,  1888,  Burt  Mitchell  and  Z.  H. 
Carwile  agreed  to  rescind  the  sale  of  said 
land,  and  did  rescind  the  rame;  and  it  is 
assumed  that  s^  Carwile  reconveyed  the 
same  to  Mltch^  On  the  2Sth  day  of  May, 
1886,  Burt  Mitch^  was  In  possession  of  the 
premises  in  dispute,  and  on  that  day  sold 
and  conv^ed  the  same,  for  value,  to  Waddy 
T.  Jaynes,  1^  proper  conv^ance*  which  is 
introduced  In  evidence  and  marked  'Exhibit 
B.'  This  deed  was  never  recorded.  On  the 
23d  day  of  June,  1888,  said  Jaynes  sold  and 
conveyed,  for  valuer  said  premises  to  Ed- 
ward F.  Cox,   (Deed  introduced  In  erldrace. 


and  masked  'Exhibit  O.*)  This  deed  was  nev- 
er recorded.  On  the  80th  day  of  January, 
18S9,  siUd  Cox  sold  and  conveyed  said  prem- 
ises to  the  defendant  Bllaabeth  Albritton  for 
value.  (Deed  Introduced  In  evidence,  and 
marked  'Exhibit  D.*)  This  deed  was  never 
recorded.  On  the  same  day  she  received  the 
deed,  the  defendant  E.  Albritton,  to  secure 
the  purchase  money  therefor,  executed  and 
delivered  to  said  0<hc  her  note  and  mort- 
gage on  said  premise^  to  secure  the  same, 
whlfA  are  Introduced  in  evidence  and  mark- 
ed 'Exhibit  E.'  This  was  recorded  the  16th 
day  of  February,  1889,  as  appears  by  tai- 
dorsement  th^eon.  On  the  19th  day  of  No- 
vember, 1889,  said  Cox,  fOT  value,  BoiA  and 
transferred  bald  note  and  mortgage.  Exhibit 
E,  to  Feden  &  Anderson,  and  the  sum  of 
two  hundred  and  Avty-flve  d<dlarB  and 
twenty-five  crats  (jt24S.2S)  is  now  due  and 
unpaid  thereon  to  said  W.  P.  Anderson.  At 
all  the  sales  and  transfers  of  the  premises 
above  set  forth  the  possession  thereof  was 
delivered  by  the  various  parties,  down  to  the 
defendant  EUzabeth  Albiftt(Hii  who  is  now 
in  possession  thereof.  The  defendant  Eliz- 
abeth Albritton  and  W.  P.  Anderson,  and  all 
the  persons  through  whom  they  claim,  ei> 
cept  the  defendant  Burt  Mitchell,  acted  in 
good  faith,  paying  full  value,  and  without 
notice  of  the  plalntlfll's  daim  or  mortgage, 
« except  such  constructive  notice  as  the  re- 
cording of  plaintiff's  mortgage  mi^  give, 
and  also  the  plaintiff  was  without  notice  of 
the  various  transactions,  conveyances,  etc., 
set  up  defendant,  except  such  construct- 
ive notice  as  may  be  given  by  record  of  the 
mortgage,  Exhibit  E.** 

The  excepatms  to  the  decree  were  as  fol- 
lows: "(1)  Because  the  clrcidt  judge  erred 
in  holding  tliat  the  delivery  of  the  deed, 
which  was  never  recorded,  from  MltcheU  to 
Carwile,  the  notes  and  mortgage  from  Car- 
wile to  Mitchell,  the  record  of  said  mort- 
gage, and  tiie  possesston  of  Carwile,  and  bis 
continuance  in  possession  for  some  time 
thereafter,  were  sufflclwt  to  put  upon  notice 
this  defendant,  who  was  in  other  respecte  a 
subsequent  purchaser  of  tho  premises  for 
valuable  consideration  without  notice.  ^ 
Because  the  circuit  Judge  should  bave  held 
that  the  agreed  statement  of  facts  showed 

that  one  W.  T.  Jaynes,  on  the  day  of 

 ,  188-,  purchased,  and  took  pnqrer  con- 
veyance fOT,  the  premises  In  dispute,  from 
Burt  Mitchell,  who  was  then  in  possession 
of  the  same,  and  whom  the  record  in  office 
of  the  register  of  mesne  conveyances  tx 
Oconee  coun^,  S.  0.,  showed  that  he  held 
proper  title  therefOT,  free  from  incumbran- 
ces, and  that  said  Jaynes  conveyed  them  to 
Cox,  who  conveyed  to  this  defendant,  all  of 
whom  were  purchasers  fer  valuable  consid- 
eration without  any  notice  of  plaintiff's  said 
mortgage.  (S)  Because  the  <drcuit  judge 
erred  in  not  holding  that  the  record  of  the 
mortgage  given  by  Carwile  to  MltcheU  was 
not  notice  to  this  defendant,  or  any  of  his 


Digitized  by  Google 


SOnTHBAfRrnftM  BEFORTEB,To1.22. 


granton,  for  the  reason  that,  the  deed  to 
Carwlle  from  Mitehtil  not  being  recorded, 
there  was  nothing  In  the  record  to  show  that 
the  title  had  ever  passed  out  of  Mitchell's 
possesirion,  or  to  connect  Oarwlle  In  any 
manner  with  the  premises.  (4)  Because  the 
drcnit  }ndge  shonld  have  held  that  this  de- 
fendant, and  those  throngh  whom  he  pur- 
chased, hack  to  Mitchell,  the  common  source 
of  title,  were  all,  as.  to  plaintur,  subsequent 
purchasers  for  value  without  notice,  aud 
hence  defendants  were  mtltled  to  a  dismiss- 
al of  plalnt]ff*B  ccnnplalnt." 

Strlbllng  &  Shelor,  for  appellant   S.  P. 

Dendy,  for  respondcait 

6ART,  J.  This  actl(m  was  heard  his  hon- 
or. Judge  Watts,  upon  an  agreed  statement  of 
facts,  which,  together  with  the  appellant's 
exceptions,  will  be  incorporated  in  the  report 
of  the  case.  The  following  appears  in  the 
decree  of  his  honor,  Judge  Watts,  In  addition 
to  the  formal  proTlsIons  for  foreclosure  of  the 
mortgage  mentioned  in  the  complaint,  to  wit: 
"It  iB  ordered,  adjudged,  and  decreed  that  by 
the  executioB  and  dellrery  of  the  deed  for 
said  premises  hy  Burt  Mltch^  to  F.  H.  Oar- 
wlle; the  execution  and  ddivery  of  the  notes 
and  m{»tgage,  to  secure  the  purchase  money, 
of  the  defendant  F.  H.  Carwlle  to  the  de- 
fendant Burt  Mitchell;  the  doe  record  of  said 
mortgage  as  required  hy  statute  In  this  state, 
and  the  contemporaneons  dellrery  of  the  pos- 
sesalou  of  said  premises  by  the  grantor,  Burt 
Mitchell,  to  hla  grantee,  F.  H.  Oarwlle,  and 
the  continuance  of  his  possession  of  the  same 
for  some  time  thereafter,— which  I  find  as 
facts  from  the  agreed  statement  of  counsel 
reported  herein  by  the  mastor,— subsequoit 
purchasers  and  creditors  were  affected  with 
notice  of  plaintiff's  mortgage  and  of  posses- 
fllon  thereunder,  and  the  defenses  of  the  de- 
fendants W.  P.  Andoron  and  Bllzabetii  Al- 
hrltton,  of  subsequoit  purcbasos  and  credlt- 
ors  fw  value  without  notice,  are  orermled." 

Section  1968.  Rev.  St,  provides  that  "aU 
mortgages  or  Instruments  In  writing  In  the 
nature  of  a  mortgage  of  any'property  real  or 
posonal;  *  •  *  and,  generally,  all  Instru- 
ments in  writing  uow  required  by  law  to  be 
recorded  •  ♦  •  shall  be  valid,  so  as  to  af- 
fect, from  the  time  of  such  delivery  or  ex- 
ecution, the  rights  of  subsequent  creditors  or 
purchasers  for  valuable  consideration  with- 
out notice,  only  yrhea  recorded  within  forty 
days  from  the  time  of  such  delivery  or  ex- 
ecution in  the  office  of  register  of  mesne  con- 
veyance of  the  coun^  wh««  the  property  af- 
fected thereby  Is  situated  In  the  case  of  real 
estate:  •  *  *  provided,  nevertheless,  that 
the  above  mentioned  deeds  or  instruments  In 
writing,  If  recorded  subsequent  to  the  expira- 
tion of  said  period  of  forty  days  shall  be  valid 
to  affect  the  rights  of  subsequent  creditMS 
and  pordiasers  tot  valuable  consideration 
without  notice  only  from  the  date  of  such  rec- 


ord." In  order  that  the  mortgage  may  be 
valid  so  at  to  affect  the  ri^ts  aC  ntbsequoit 
creditors  and  pmchasm  for  valuable  conald- 
erati<m  without  notice,  It  la  only  necesaaiy 
that  It  be  recorded  in  the  manner  provided  1^ 
law.  but  it  iB  not  necessary  that  the  deed  of 
conveyance  of  the  person  execntiitf  and  de- 
livering the  mortgage  should  also  be  reced- 
ed. There  Is  no  sadi  reqoiiMnent  In  the 
statute.  The  mortgage  complied  with  all  the 
requirements  of  the  statute  when  the  mort- 
gage was  duly  recorded.  This  case  Is  ruled 
by  the  recent  case  of  Tounts  v.  Stames  (S.  CL) 
19  S.  E.  1011.  In  that  case  it  appears  that  a 
deed  of  conveyance  of  land  was  execated  and 
delivered  In  1882,  and  a  mortgage  execated 
and  delivered  by  the  fljantee  to  secure  pay- 
ment of  the  purchase  money.  The  mortgage 
was  duly  recorded,  but  the  deed  of  conv^anoe 
was  not  placed  up<»i  the  record.  In  1886  the 
grantee,  who  had  foiled  to  record  his  deed, 
because  he  believed  it  was  defective,  asked 
for  and  received  a  new  deed  as  a  substitate 
for  the  one  delivered  In  1882.  In  the  spring 
of  1888  a  mordiant  sold  goods  on  a  credit 
to  the  grantee,  who,  In  the  winter  of  1888, 
in  order  to  secure  payment  of  said  account, 
executed  and  delivered  to  the  merchant  a 
mortgage  of  the  sold  land.  After  the  sale 
of  the  goods,  but  before  the  delivery  of  the 
m(Mrtgage  to  the  merchant  in  1888,  the  mer- 
chant received  actual  notice  of  the  former 
mortga^  delivered  and  recorded  in  1882,  and 
this  was  one  of  the  grounds,  but  not  the  only 
ground,  upon  which  the  court  held  that  the 
mortgage  executed  In  1882  was  valid  against 
the  mortgage  executed  In  1888.  After  speak- 
ing of  the  effect  of  the  actual  notice,  the  court 
then  proceeded  to  speak  of  the  constructive 
notice  arising  from  the  recording  of  the  mort- 
gage in  1882:  "Besides,  all  this  time  the 
mortgage  of  the  plaintiffs  was  regularly  on 
the  record,  and  we  cannot  doubt  that  Witt- 
kowsky  must  be  held  bound  by  this  cooa tract- 
ive notice  that  the  mortgage  of  the  plain- 
tiffs still  existed.  'Mortgagees  of  land  are 
not  bound  to  give  to  purchasers  from  the 
mortgagor  any  further  notice  of  their  claim 
than  that  which  the  record  of  mortgage  gives.* 
Annely  v.  De  Saussure,  12  S.  a  488.  Under 
these  circumstances,  we  cannot  say  the  cir- 
cuit Judge  erred  In  holding  that  It  was  error 
in  deciding  that  the  defendant  Wlttkowsky 
was  a  creditor  for  value  and  without  no- 
tice of  the  extstence  of  plaintiffs'  mortgage. 
The  mortgage,  as  has  been  stated,  was 
pro[>erly  recorded  In  the  proper  o&oo  long 
before  the  debt  of  Wlttkowsky  was  con- 
tracted, and  this  fact  alone  would  charge 
him  with  notice:  Besides,  he  had  suffldent 
notice  of  facts  that  would  put  him  on  in- 
quiry," etc.  The  recording  of  the  mortgage 
being  constructive  notice  to  subsequent  cred- 
itors and  purchasers,  the  exceptions  of  the 
appellant  ace  overruled.  It  Is  the  Judgment 
of  this  court  tiiat  the  Judgment  of  ttw  dr- 
cult  court  be  affirmed. 
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(ffi  s.  c.  «) 

UTTLEJOHN  r.  SOUTHBBN  RT.  00. 
(Snp<«iM  Court  of  South  CaitkUna.  Sept  9, 

1895.) 

WkiTS— SlBVIOB  oy  ForbIOK  COKPOBATIOlfS. 

The  act  of  1887  (19  St.  at  Large,  835: 
2  Rer.  St.  1893,  p.  67)  relative  to  aervlce  of 
proceaa  on  corporatioDa  provides  that  "wirioe 
can  be  made  in  respect  to  a  foreign  corporation 
only  when  it  has  property  within  the  state,  or 
the  cause  of  action  arose  ther«n,  or  when  snch 
serrlce  shall  be  made  In  tills  state  npon  the 
iwerident  •  •  •  or  any  resident  agent  there- 
of." The  act  of  1893  (21  St.  at  Large,  409)  pto- 
Tldes  that  foreign  corporations  carrying  on 
business  in  the  state  shall  file  in  the  office  of 
the  secretary  of  state  a  dedsration  designating 
some  iriace  within  the  state  at  which  l^al  pa- 
pers may  be  served  on  said  corporation.  Hdd, 
that  service  within  the  state  npon  the  resident 
agent  of  a  foreign  corporation  owning  property 
in  this  state,  at  a  place  other  than  that  de^ 
nated  In  the  dedaration  filed  In  the  office  of 
the  secretary  of  state,  in  a  canse  of  action  aris- 
ing in  this  state,  is  vuld. 

Appeal  from  common  pleas  circuit  comrt  of 
GreenvUle  county;  O.  W.  Buchanan,  Judge. 

Action  by  Lyman  Llttlejohn  agalnat  the 
Sonthem  Railway  Company  for  personal  In- 
juries. From  an  order  setting  aside  the 
service  of  the  sonunons  and  complaint,  plain- 
tiff appeals.  Reversed. 

a  J.  Hunt  and  a  F.  Din.  few  appellant 
J.  8.  Oothmn.  tor  respondent. 

MeI\Ti3R,  O.  J..  The  facts  of  this  case  are 
nndisputed,  and,  substantially,  are  as  foIlowB: 
The  plaintiff,  desiring  to  commence  an  ac- 
tion against  the  defendant  company,  a  for- 
eign corporation,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  stistaln- 
ed  at  a  point  on  the  line  of  the  Atlanta  & 
Chaiiotte  Alr-Llne  Railway  Company,  with- 
in the  limits  of  this  state, — a  railway  oper- 
ated and  controlled  by  the  defendant  c<Hn- 
pany  at  the  time,— served  his  summons  and 
complaint  npon  one  G.  E.  Watson,  the  resi- 
dent agent  of  the  defendant  company  at 
Greenville,  S.  C,  on  the  4th  of  February, 
1895.  It  Is  conceded  that  the  defendant 
owns  property  within  this  state,  Is  doing  a 
large  business  here  as  a  common  carrier, 
and  has  complied  with  the  requirements 
contained  in  the  act  of  1893  (21  St  at 
Large,  409),  the  provisions  of  which  will 
hereinafter  be  more  particularly  noticed,— 
especially,  that  It  had  filed  in  the  office  of 
the  secretary  of  state  Its  declaration  desig- 
nating Its  principal  place  of  business  in 
this  state,  at  which  all  le^al  papers  may  be 
served  on  It  to  wit,  the  passenger  station 
heretofore  used  by  the  Charlotte,  C<^nmbia 
&  Augusta  Hallway  Company,  in  the  city 
of  Columbia,  S.  C.  Upon  this  conceded  state 
of  facts  the  defendant  company  made  a  mo- 
tion before  his  honor,  Judge  Buchanan,  to 
set  aside  the  service  of  the  summons  and 
complaint  as  illegal.  This  motion  having 
been  granted,  plaintiff  appeals,  upon  the 
8ev«al  grounds  set  out  in  the  record,  which 
raise  the  single  question  whether  service 


within  this  state,  upon  the  resident  agent  of 
a  railway  company  which  la  a  foreign  cor- 
poration owning  property  in  this  state,  at  a 
place  other  than  that  designated  in  the 
declaration  filed  In  the  (^ce  of  the  secretary 
of  state,  is  a  valid  service,  where  the  cause 
of  action  arises  In  this  state. 

It  must  be  admitted  that  the  question  pre- 
sented is  not  free  from  difficulty;  arising,  as 
we  think,  from  the  frequent  ctianges  which 
have  been  made  in  the  statutory  provisions 
relating  to  the  mode  by  which  a  foreign  cor- 
poration owning  property  and  dc^ng  busi- 
ness in  this  state  may  be  legally  served  with 
process,  so  as  to  give  the  courts  jurisdiction 
over  such  corporation  In  an  action  instituted 
here,  and  especially  from  the  fact  that  the 
legislature  has  seen  fit  to  make  special  pro- 
;  visions  as  to  the  mode  of  service  npon  cer- 
j  tain  classes  of  corporations,  of  which  a 
raHroad  corporation  Is  one.  It  Is  necessary, 
for  a  proper  understanding  of  the  question 
now  presented  for  determination,  that  these 
various  statutory  provisions,  commencing 
with  the  Code  as  adopted  In  1882,  shaU  be 
reviewed.  Section  166,  Qode  1882,  reads  as 
follows:  "The  summons  shall  be  served 
by  delivering  a  copy  thereof  as  follows:  (1) 
If  the  suit  be  against  a  corporation,  to  the 
president  or  other  head  of  the  corporation, 
secretary,  cashier,  treasurer,  a  director  or 
managing  agent  thereof;  but  such  service 
can  be  made  In  respect  to  a  foreign  corpora- 
tion only  when  it  has  property  within  the 
state,  or  the  cause  of  action  arose  therein, 
or  where  snch  service  shall  be  made,  within 
this  state,  personally  upon  the  president, 
cashier,  treasurer,  attorney,  or  secretary 
thereof;  provided  that  the  sctvIcc  of  a  l^al 
process  xxpoa  any  agent  of  any  railroad, 
telegraph.  Insurance,  or  express  company, 
within  the  limits  of  this  state,  shall  be  taken 
and  held  to  be  a  valid  service  npon  such  ooi> 
poratlon."  By  the  act  of  1883  (IS  St.  at 
Large,  487),  without  making  any  reference 
to  the  section  of  the  Code  just  quoted,  it  was 
declared  '*that  service  upon  any  person  or 
persons  occupying  any  office  or  rooms  in  any 
railway  station,  and  attending  to  and  trans- 
acting therein  the  business  of  any  railroad, 
shall  be  deemed  service  npon  the  corpora- 
tion, under  the  charter  of  which  the  said 
railroad  Is  authorized  by  law,  and  such  per^ 
son  shall  be  deemed  the  agent  of  such  corpo- 
ration," etc.  It  will  be  observed  that  In 
this  act  no  distinction  Is  made  between  for- 
eign and  domestic  railroad  corporations, 
though  some  of  the  language  used  wonld 
seem  to  Imply  that  It  related  only  to  corpora- 
tions chartered  by  this  state.  Next  comes 
the  act  of  1887  (19  St.  at  Large,  835),  by 
which  it  was  declared  that  subdivision  1  of 
section  165  of  the  Code,  as  above  quoted,  be 
amended  so  as  to  read  as  follows:  "(1)  If 
the  suit  be  against  a  corporation  to  the  presi- 
dent or  other  head  of  the  corporation,  secre- 
tary, cashier,  treasurer,  a  director  or  agent 
thereof;  bat  such  service  can  be  made  la 
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respect  to  a  foreign  corporation  only  wben 
It  has  property  within  the  state,  or  the  cause 
of  action  arose  therein,  or  -vrhere  sach  serv- 
ice shall  be  made  In  this  state,  personally, 
npon  the  president,  cashier,  t^suier,  attor- 
ney or  secretary,  or  any  resident  agent  there- 
of." The  effect  of  this  amendment  was  to 
make  service  upon  an  agent,  Instead  of  a 
managing  agent,  of  a  domesUc  corporation, 
good,  and  to  leave  out  the  proviso  relating 
to  certain  spectfled  classes  of  corpoiatioiis; 
and,  as  to  foreign  corporations,  the  effect 
-was  to  make  service  npon  any  resident  agent 
of  such  corporation  good,  provided  such 
service  was  made  in  this  state.  The  law,  aa 
thus  amended,  Is  Incorpoiated  In  2  Rev.  St 
1898,  p.  67. 

From  this  review  of  the  statute  law  upon 
the  subject,  tt  seems  to  us  that  the  service  of 
the  summons  and  cfHnplaint  In  this  case  was 
good,  and  that  the  circuit  judge  erred  in  hold- 
ing otherwise.  To  make  a  foreign  corpora- 
tion a  party  to  an  action  la  the  courts  at  this 
state,  all  that  is  required  Is  that  sudi  cor^ 
poration  must  have  pnrpertj  wltbin  this  state, 
or  tbat  the  cause  of.action  arose  In  this  state, 
or  that  the  president,  cashier,  treasnrw,  at- 
torney, or  secretary*  w  any  resident  agent 
thereof,  should  be  served  personally  within 
this  state;  and  it  Is  conceded  that  all  these  re- 
quirements were  met  in  this  case,  for  it  is  ad- 
mitted that  tbe  defendant  corporation  has 
property  within  this  state,  that  the  cause  of 
action  arose  here,  uul  that  the  resident  agent 
at  tbe  defendant  was  served  pastmally  with- 
in tills  state.  II  an  individual  comes  within 
tbe  limits  of  the  state,  and  thus  idaces  him* 
self  ^thln  reach  of  the  jurisdiction  xtf  our 
courts,  be  surely  can  be  made  a  par^  to  an 
action  by  serving  lilm  with  process  while 
here;  and  we  do  not  see  why  the  same  prin- 
ciple staonld  not  be  applied  to  a  foreign  cor^ 
poratlfm.  As  it  can  only  act  through  its  offi- 
cers or  agents,'  when,  through  Its  ofDcNs  w 
ag^its,  it  comes  Into  tills  state  for  tbe  pnr> 
pose  of  doing  business  here,  it  Is  like  an  in- 
dividual who  voluntarily  cornea  here  from  a 
foreign  state,  and  may  be  served  with  process 
just  as  such  Individual  may  be.  But  as  n 
corporation  Is  an  Immaterial  entity,  and  can- 
not, therefore,  be  personally  served.  It  must 
necessarily  be  reached  through  Its  officers  or 
agents;  and  the  provlslouB  of  onr  Code  sim- 
ply designate  what  officers  or  agents  may  be 
served,  as  representatives  of  the  corporation. 
The  circuit  judge  based  his  conclusions  upon 
the  case  of  Tllllnghast  v.  Lumber  Co.,  39  S.  G. 
484,  18  8.  £.  120,  and  upon  the  provisions  of 
the  act  of  1803  referred  to  above.  But  the 
Case  of  Tllllnghast  difFers  widely  from  the 
present  case  In  several  particulars,  only  one 
of  which  need  be  mentioned,  as  it  Is  vital. 
In  that  case  the  attempt  was  made  to  vali- 
date a  service  of  the  summons  and  complaint 
upon  one  of  the  officers  of  the  defendant  com- 
pany beyond  the  limits  of  this  state,  while 
here  tbe  resident  agent  of  the  defendant  com- 
pany was  personally  served  within  the  lim- 


its of  this  state.  To  have  recognized  the  serv- 
ice In  that  case  would  have  been  to  hold,  prac- 
tically, that  process  from  the  conrts  of  this 
state  could  run  Into  another  state,— a  doc- 
trine cwdemned  by  all  the  authorities,  some 
of  which  are  cited  In  that  case.  But  here  no 
such  difficulty  presents  Itself,  for  here  no  serv- 
ice was  made  or  attempted  outside  of  the 
limits  of  tbe  state;  and,  on  the  contrary,  tbe 
service  was  made  in  this  state,  upmi  a  person 
who  had  been  deidgnated  by  statute  as  a  prop- 
er representative  of  tbe  defendant  corpora- 
tl(8i,  npon  whom  service  mlj^t  be  made.  So 
tbat  we  do  not  think  tiie  case  r^ed  upon  Is 
In  point. 

Next,  as  to  the  act  of  1893,  the  title  of 
whicb  is  as  follows:  "An  act  to  declare  the 
terms  on  which  foreign  corporations  may  cax^ 
ry  on  business  and  own  property  within  the 
state  of  South  Carolina."  It  does  not  pnr^ 
port  to  be  an  act  designating  the  mode  by 
which  a  foreign  corporation  may  be  made  a 
party  to  an  action  brought  in  the  courts  ot 
this  Btat&  On  the  contrary,  Ite  whcde  scope 
and  object,  as  ite  title  declares,  are  to  pre- 
scribe the  terms  nptm  whldi  a  foreign  cor- 
poration may  can^.on  badness  in  tbls  state; 
and  thron^iont  ite  eight  sectiois  the  only  al- 
lusion made  to  the  service  of  process  npon  the 
corporatkm  is  In  the  second  section,  which 
provides,  aa  one  of  the  terms  vpon  wlUdh  It  Is 
permitted  to  do  butfness  in  this  stete,  that  it 
shall  ffie  in  the  office  of  the  secretory  of  state, 
within  a  prescribed  time,  a  declaration  desig- 
nating some  place  within  this  state  as  Ita  ^1n- 
dpftl  place  of  business,  "at  which  all  legal 
papers  may  [not  "must"]  be  served  on  said 
corporation,"  which  was  doubtless  Intended 
to  prevent  just  such  a  controversy  as  had 
then  recmtly  arisen  in  the  case  of  Hester  v. 
Fertiliser  Co.,  83  S.  O.  609,  12  8.  E.  063.  At 
least,  there  Is  not  a  word  In  the  act  which 
indicates  a  purpose  to  declare  that  the  mode 
of  service  there  permitted  shall  be  tbe  only 
mode  by  which  a  foreign  corporation  can  be 
Bwved.  Indeed,  the  only  effect  of  this  provi- 
sion in  the  act  of  1893  is  to  extend  the  facili- 
ties for  serving  a  foreign  ctnporatlon.  Instead 
of  diminishing  them;  for,  as  we  have  seen, 
under  tiie  provisions  of  the  Oode  above  dted. 
a  foreign  corporation  could  only  be  made  a 
party  to  an  action  by  personal  service  on  cer- 
tain designated  officers  or  agents  within  the 
state,  while,  under  provisions  of  the  act  of 
1893,  the  service  may  be  made  by  delivery 
of  the  papers  to  be  served  to  any  officer,  agent, 
or  even  employ^,  of  the  corporation,  found  in 
tbe  premises  designated  as  its  place  of  busi- 
ness, "or  if  none  such  be  found  thereon,  then 
by  leaving  copies  of  the  same  on  the  prem- 
ises." Indeed,  to  hold  tbat  the  only  mode  of 
serving  a  foreign  corporation  Is  the  one  per- 
mitted by  the  .vt  would  be  destructive  of 
some  of  the  inqtortant  provisions  of  the  act; 
for.  If  a  foreign  corporation  fails  to  designate 
a  place  for  service  of  process  against  it,  then 
under  such  construction,  no  action  could  be 
commenced  against  such  corporation,  and  the 


Digitized  by  Google 


S.  O) 


ARMSTRONG  o.  AUSTIN. 


768 


prorlsions  of  the  act  authoring  actions 
against  a  foreign  corporation  falling  to  com- 
ply with  the  proTisfons  of  t)ie  act  wonld  be- 
come entirely  nugatory.  We  do  not  think, 
therefore,  that  the  act  of  1803  can  hare  the 
effect  of  abridging  the  mode  of  service  pre- 
v^loiisly  prescribed  by  law.  The  Judgment  of 
this  court  is  that  the  order  appealed  from  be 
lOTersed. 


(45  a.  cm 

ARBfSTRONO  r.  AUSTIN. 
(Snpreme  Court     Soutii  Oandina.  Sept  9, 
1885.) 

RaOOBDIHe  IfOKTOAei— AFnDl.TIT  — OBJEOTIOm 

TO  Etidbhob. 

1.  Where  a  statnte  regairefl  mortgages  to 
be  recorded  in  order  to  operate  as  notice,  the 
failure  ut  the  recorder  to  index  the  record  will 
not  defeat  its  effect,  though  another  statute 
defining  the  dnties  of  the  recorder  requires  him 
to  make  such  index. 

2.  The  mere  fact  that  the  index  book  to 
public  records  cannot  l>e  foand  does  not  prove 
that  the  records  were  not  indexed. 

3.  Rev.  St.  18^  c.  82,  S  2.  proridlng  that 
a 'mortgage  of  real  estate  shall  be  recorded  in 
the  o£Bce  of  the  register  of  mesoe  couveyanceB, 
did  not  require  such  instrument  to  be  receded 
in  any  designated  book. 

4.  It  is  not  essential  that  an  affidavit  oth- 
erwise regnlar  in  form,  and  sworn  to  before  a 
proper  officer,  be  signed  by  the  affiant 

5.  Where,  in  a  proceeding  before  a  master, 
a  mortgage  was  received  in  evidence,  without 
objection  as  to  the  genuineness  of  the  register's 
signature  indorsed  thereon,  it  was  error  for  the 
■drenit  court  to  sustain  an  objection  on  that 
ground. 

'  Appeal  from  common  pleas  dxcnlt  conrt  of 
Kershaw  county;  Benet,  Judge. 

Action  by  John  A  Armstrong  against  Bob- 
ert  Austin  ro  foreclose  a  mortgage.  Defend- 
ant had  Judgment,  and  plalntlfiC  appeals.  Re- 
versed. 

The  cause  was  referred  to  Ia  A  Wlttkow- 
8ky,  master  for  Kershaw  county,  who  <m  Sep- 
tember 1, 1894,  reported  as  follows: 

"This  is  an  action  for  the  foreclosure  of  a 
mortgage  on  real  estate.  In  1871  John  GoflP 
and  others  gave  a  mortgage  of  the  real  estate 
In  question  to  the  plaintiff,  J.  A  Armstrong. 
Sabseqnently  Goff  sold  part  of  the  land  to  the 
defendant  Robert  AuBtln.  The  defoidant, 
Austin,  seta  up  the  lAea— First  that  he  was  a 
purchaser  without  notice  of  Incumbrance  up- 
on the  land;  that  the  mortgage  was  not  re- 
corded In  the  book.  In  the  office  of  the  reg- 
ister of  mesne  conveyances,  kept  for  the 
purpose  of  recording  deeds  and  mortgages, 
and  that  tiie  law  reanlred  them  to  be  so  re- 
corded In  separate  books.  By  reference  to 
the  mortgage  tt  will  be  seen  that  It  was  re- 
corded in  Uen  and  Mwtgage  Book  No.  2, 
paces  366  and  867.  Now,  I  can  find  nothing 
In  tbe  General  Statutes  of  this  state  In  force 
at  that  time  requlzlng  the  clerk  to  record 
mortgages  of  real  estate  In  a  book  separate 
from  mortgages  of  pensonal  property.  This 
mortgage  Is  a  mixed  mortgage,  and,  by  ref- 
erence to  the  set  of  books  In  which  It  was 
recorded.  It  will  be  sew  that  It  was  the  cus- 


tom at  that  time  to  so  record  mixed  mort- 
gages in  this  set  of  books.  So  I  hold  that 
Robert  Austin  had  constructive  notice  of  the 
mortgage,  and  bought  subject  to  it  Another 
defense  raised  by  defendant's  attorney  is  that 
the  mortgage  was  not  properly  probated,  the 
affidavit  not  l>eing  signed.  The  following  is 
a  copy  of  the  affidavit:  'South  Carolina,  Ker- 
rfiaw  County.  Personally  appeared  Wm.  M. 
Shannon,  and  made  oath  that  he  saw  J.  A 
Armstrong,  John  GofC,  W.  W.  Gofl,  Sarah 
Tates,  and  Margaret  GofT  sign  and  seal  the 
within  lien  and  mortgage,  and  that  he.  with 
Arthur  P.  Llnning,  witnessed  the  execution 
thei'eof.  Sworn  to  before  me,  this  ISth  day 
of  February,  A  D.  1872.  G.  Shiver,  Clerk.' 
Under  the  bead  of  'Affidavits,'  In  1  Am.  & 
Eng.  Bnc.  Law,  I  find  It  laid  down  that  the 
signing  of  an  affidavit  Is  not  necessary  unless 
It  Is  requhred  by  statute  that  the  party  mak- 
ing the  affidavit  sign  It  While  it  is  the  cus- 
tom In  this  state  tot  affidavits  to  be  signed, 
I  can  find  no  statnte  requiring  It  So  I  bold 
tbat  the  probate  of  the  mmlgage  in  question 
Is  properly  executed.  The  case  of  Woolfolk  v. 
Manufacturing  Ca,  22  S.  C.  332,  dted  by  defend- 
ant's attorney,  does  not  apply  h^.  There 
the  party  who  took  the  affidavits  was  not  duly 
qualified  to  take  an  affidavit  in  this  state.  In 
tbe  Revised  Statutes  of  South  Carolina,  adopt- 
ed In  1872,  under  the  chapter  of  'Clerks  of 
Court'  (section  15),  the  clerk  Is  invested 
with  the  authority  to  administer  oaths,  etc 
I  hare  made  diligent  search  tot  the  Index  to 
Book  2  of  Liens  and  Mortgages,  but  cannot 
find  It  I  found  tbe  Index  to  Book  1  of  this 
series,  for  the  year  1871,  and  also  tbe  index 
from  1876  to  the  end  of  the  series.  Tbe  de- 
fwdant  also  ccmtends  that  be  entered  into 
an  agreement  with  plaintiff  to  give  plaintiff 
a  certain  amount  of  cotton  In  satisfaction  of 
his  mortgage,  and  that  he  did  so  deliver  to 
the  plaintiff  the  cotton.  The  evidence  shows 
tbat  Robert  Austbi  did  ^ve  some  cotton  to 
the  plataitiff,  but  it  was  for  reat  of  tbe  land. 

"Therefore  I  find  as  matter  of  fact:  (1) 
That  on  the  13th  6ay  of  February,  1872,  John 
Oott  and  William  W.  Goff  made  and  d^lrered 
to  plainttft  tbetr  promissory  note  In  writing, 
and  thereby  promised  to  pay  to  plaintiff  the 
sum  ot  one  hundred  and  fifty-two  i*/i«o  dol- 
lars on  or  before  the  ffiist  of  Novembo*,  1872, 
and  if  not  paid  at  maturity  then  to  bear  ln< 
terest  at  two  per  cent  per  month.  (2)  That 
at  the  date  of  said  note,  and  as  collateral  for 
the  paym^t  of  ssld  note,  the  said  John  Goff 
and  W.  W.  Goff,  together  with  Sarah  Tates 
and  Margaret  Goff,  did  grant  bargain,  sell, 
and  release,  by  way  of  mwtgage,  to  tbe  said 
plaintiff,  the  land  described  In  the  complaint, 
(3)  That  said  mortgage  was  on  the  ISth  day 
of  February,  1872,  recorded  hi  tbe  clerk's 
office  for  Ksmbaw  county*  In  Uen  and  Mort- 
gage Book  No.  2,  pages  366  and  857.  (4)  That 
there  Is  renuUnlng  due  and  unpaid  upon  said 
note  and  mortgage  up  to  date  of  this  report 
tbe  sum  of  three  hundred  and  thirty-five 
40/100  dollars  (¥335.40).   (6)  That  part  of  the 
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mortgaged  premises  were,  sabsequent  to  tbe 
date  and  reccwdfng  of  said  mortgage,  sold  and 
conveyed  by  tbe  said  J<^  Goff,  W.  W.  Goff, 
Sarah  Tatea,  and  Uai^ret  Qoff  to  the  de- 
fendant, who  Is  now  In  possession  of  the 
premlsM  described  in  the  compliant 
Tbat  the  defendant,  Robert  Austin,  rwted'  the 
land  In  auestlon  from  plaintiff,  and  paid  the 
rent  In  cottoai  for  ttie  years  ^88,  1^6,  and 
1887,  but  refused  to  pay  rtot  In  1^8,  and  has 
not  paid  any  idnce. 

*^  conclude  as  matter  of  law: 

"(X)  That  the  d^endant,  Robert  Austin,  had 
construcUTe  notice  of  the  mortgage  of  John 
Ooff  and  others  to  J.  A.  Armstnotf,  and 
boQ^t  tbe  land  subject  to  said  mortgage. 

That  the  probate  of  the  mortgage  In 
question  Is  sufflcl«Lt,  and  that  It  was  not  nec- 
essary fOr  the  aflldaTit  to  hare  been  signed 
by  the  deponent 

"(8)  That,  the  condition  of  the  mortgage  bar- 
ing been  brokm,  the  pn^erty  should  be  sold, 
the  equt^  of  redemption  barred,  and  tbe  pro- 
ceeds of  sale  ai^Ued  to  the  payment  of  tbe 
mortgage  debt.** 

Upon  the  filing  of  said  report,  defOndant 
excepted  thereto  on  ^e  following  grounds: 
"(1)  Tbat  the  master  erred  In  faoldhig  that 
Robert  Austin  rented  the  land  in  question 
from  plaintiff,  such  conclusion  being  irrde- 
▼ant  to  the  issue,  unwarranted  by  the  al- 
legations of  the  complaint,  and  contrary  to 
tbe  evidence.  Tbat  the  master  erred  in 
h<^lng  that  Robert  Austin  bad,  constmctlTe. 
notice  of  the  mor^ge  of  John  Goff  and 
others  to  J.  A.  Armstrong,  and  bought  tbe 
land  subject  to  said  mortgage,  as  said  mort- 
gage was  recorded  in  an  Improper  book,  and 
no  proof  was  adduced  to  show  that  said 
mortgage  was  ever  Indexed  as  required  by 
law.  ^)  That  the  master  erred  in  boldlng 
tbat  tbe  probate  of  the  mortage  In  question 
was  sufficient,  and  that  It  was  not  necessary 
for  the  affidavit  to  have  been  signed  by  de- 
ponrait,  as  the  evidence  showed  that  then 
was  no  name  signed  to  said  affidavit,  and 
there  was  no  jnrat  afflx^  thereto,  in  tbat 
there  was  no  seal,  aud  the  name  of  no  offi- 
cer authorized  by  law  to  administer  oatbs, 
and  that  said  affidavit  la  Inber^itly  Insuffi- 
cient in  Itself.  (4)  That  tbe  master  erred  In 
his  third  conclusion  of  law,  be<!au8e  it  wonld 
be  Inconsistent  and  illegal  If  one,  any,  or  all 
of  tbe  exceptions  in  the  'premises  are  cor- 
rect." 

Thereafter  the  cause  came  on  to  be  beard 
before  his  honor,  Judge  Benet,  who  rendered 
the  following  decree: 

"This  Is  an  action  for  foreclosure  of  a 
mortKage  on  real  estate.  Tbe  cause  was 
beard  by  me  on  defendant's  exceptions  to 
the  report  of  the  master,  wherein  he  decid- 
ed In  favor  of  the  plaintiff,  and  held  that 
tbe  mortgage  should  be  foreclosed,  and  the 
property  sold.  The  testimony  on  both  sides 
is  meager  and  unsatisfactory,  and  some  of 
it  offered  by  the  plaintiff  was  Inadmissible, 
but  not  objected  ta   Tbe  complaint  alleges 


that  on  13th  February,  1872,  John  Goff  and 
William  W.  Goff  made  and  delivered  to  this 
plaintiff  their  promissory  note  tor  9152.10,  to 
mature  lat  Norember,  1872,  with  Interest  at 
3  per  centum  per  month  after  maturity; 
that;  as  collateral  for  the  payment  of  said 
not^  the  said  John  and  William  Qolt,  along 
wlllt  Sarah  Tates  and  Margaret  Goff,  mort- 
gaged to  the  plaintiff  the  land  in  question, 
some  200  acres;  that  said  mortgage  was  duly 
proved  and  recorded,  the  moitgage  and  tbe 
recording  b^ng  of  even  date  with  tbe  note; 
tbat  two  payments  were  made  on  said  note, 
«4S  on  12th  November,  1872,  and  $100  on  9th 
March,  18TC;  that  the  mortgaged  premises 
were,  snlnequent  to  the  date  and  recordtaig 
of  said  mortgage,  sold  and  conveyed  by  the 
said  John  Goff,  W.  W.  Goff,  Sazab  Yates,  and 
Margaret  Goff  to  the  defenduit,  who  la  now 
In  the  possession  of  said  premises.'  Austin, 
the  defendant,  admits  that  the  parties  named 
above  sold  and  cimveyed  tbe  land  to  him. 
or,  rather,  "a  part  of  Oie  tract  of  land';  and 
be  avers  *£bat  he  was  a  purchaser  tar  valna^ 
ble  considCTutlon  without  legal  noUce  of  any 
prior  Incumbrance,  the  proper  Index  In  the 
office  of  tbe  register  of  mesne  conveyances 
for  Kershaw  county,  rdatlng  te  real  estate, 
not  showing  that  any  mortgage  on  said  tract 
of  land  had  been  remnded  in  tbe  prox»er 
books  of  said  office.'  And  he  therefore  de- 
nies tbBt  the  mortgage  set  forOi  In  the  cont- 
plaint  was  properly  or  duly  recorded.'  and 
'denies  that  be  had  legal  notice  of  the  same' 
For  a  further  defense  he  alleges  tbat  he 
learned  of  ptalntitrs  claim  In  1885,  and  that 
he  agreed  to  pay  him  tluree  bales  of  cotton 
to  satisfy  said  d^m;  and  ttiat  he  did  pay 
the  three  bales,  In  full  satisfaction  of  plain- 
tiff's claim,  paying  one  bale  In  1885,  one  bale 
In  1886,  and  one  In  1887.  Tbe  evidence  be- 
fore the  master  foils  to  show  at  what  time, 
or  on  what  terms,  tbe  defendant  altered 
Into  possession;  but  tbe  complaint  alleges 
that  he  purchased  and  had  a  conveyance 
from  the  makers  of  the  mortgage  ^snbae- 
quent  to  the  date  and  -  recording  of  said 
mortgage.*  The  plaintiff  in  his  te^monj' 
admits  tbe  payment  of  the  cotton,  but  say* 
It  was  paid  him  as  rent.  If  such  be  the 
case,  no  evidence  Is.  adduced  to  show  wlien 
the  plaintiff  ceased  to  regard  the  defiendant 
as  a  purchaser  in  possession,  and  began  to 
regard  him  as  a  tenant  He  says:  'I  never 
received  anything  from  him  myself  from 
1871  to  1885.  Mr.  McDowall  did  [his  agent].' 

"My  view  of  the  case,  howeyer,  makes  It  un- 
necessary to  clear  up  the  confusion  as  to 
this  payment  of  cotton,  or  to  decide  whether 
It  was  paid  as  rent  or  as  Bati8factl<Hi  of  the 
plaintiff's  mortgage  claim.  The  plaintiff's 
allegation  that  tbe  laud  was  sold  aud  con- 
veyed to  tbe  defendant  subsequent  to  the 
date  and  recording  of  the  mortgage  leaves 
only  one  question  to  be  decided,  via.:  Was  tbe 
defendant,  Austin,  a  subsequent  purchaser 
for  valuable  consideration  without  notice? 
Indeed,  the  question  may  be  framed  more 
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simply  still,  thus:  Was  the  defendant  a 
subsequent  purchaser  without  notice?  For 
no  issue  Is  raised  as  to  the  consideration. 
The  master  held  that  the  defendant  must  be 
charged  with  constmctire  notice.  Prom  this 
conclusion  of  law  I  am  compelled  to  dissent. 
The  mortgage  in  qnestioa  was  a  mixed 
mortgage,— a  Itext  and  a  mortgage,— embracing 
a  lien  on  crops,  a  lien  on  mules,  and  a  lien 
on  real  estate.  It  was  an  agrieoltural  lien, 
a  chattel  mortgage,  and  a  mortgage  of  real 
estate,  all  In  one.  It  was  ocecuted  In  1872, 
according  to  the  evidence  and  the  pleading^ 
altbongb  on  its  face  it  says  1871.  At  that 
time  the  law  with  reference  to  recording  re- 
quired that  a  book  of  a  certain  slse  be  used, 
and  that  the  proof  most  be  recorded  with 
the  writing,  and  that  to  the  records  Indexes 
should  be  pr^iuired,  in  books  of  a  sixa  pre- 
scribed. The  law  also  required  that  con- 
TeTances  of  real  estate  should  be  recorded 
in  books  kept  for  that  purpose.  See  Rev. 
St.  1872  (chapter  on  'Register  Uesne  Con- 
veyance') p.  188,  S  5.  The  mortgage  shows 
that  it  was  filed  18th  February,  187%  and 
'recorded  same  dAy  in  Lien  and  Mortage 
Bo(A  2,  pages  866  ai^  867.*  The  report 
of  tbe  master  shows  that  there  was  no  In- 
dex to  this  'Book  No.  2,'  while  there  was  to 
*Book  Na  r  and  others.  There  Is  no  evi- 
dence that  it  was  recorded  In  the  hoot,  tept 
for  Um  recording  of  conveyances  of  real  es- 
tate. All  that  Is  shown  by  the  testimoi^  la 
that  It  was  recorded  in  'Lien  and  Minrtgage 
BotA.  No.  2,'  to  which  there  was  no  index. 
As  a  mortgage  of  real  estate,  it  surely  should 
have  been  recorded  In  the  book  kept  for  that 
purpose.  But  It  is  urged  that,  being  a  mixed 
mortgage.  It  was  proper  and  sufficient  to  re- 
cord It  In  the  Lien  and  Mortgage  Book. 
This  view  I  cannot  assent  to.  It  Is  held 
that,  whssa  a  mortgage  includes  both  real 
and  personal  property,  It  should  be  recorded 
both  as  a  mortgage  of  realty  and  a  Chattel 
mortgage.  See  20  Am.  &  Bng.  Enc.  Iaw, 
EiSS.  The  portion  of  the  subsequent  pur- 
chaser is  to  be  considered.  When  he  con- 
templates purchasing  a  tract  of  land,  and 
desires  to  be  informed  as  to  prior  Incum- 
brances, does  the  law  require  him  to  look 
In  the  books  of  record  of  agricultural  liens 
and  chattel  mortgages?  Is  it  not  sufficient 
that  he  inspect  the  records  of  mortgages  or 
conveyances  of  real  estate  in  books  required 
by  law  to  be  kept  for  that  purpose?  It 
must  be  great  Injustice,  and  an  undue  and 
unauthorised  stretching  of  the  law  of  notice, 
to  hold  that  the  defendant  Austin,  is  to  be 
charged  in  conscience  with  constructive  no- 
tice of  the  Armstrong  mortgage.  Had  the 
defendant  been  purchaser  of  one  of  the 
mules  covered  by  the  same  mortgage,  the 
case  might  be  dUFerent 

"In  addition  to  the  foregoing  ground,  the 
defendant  excepts  to  the  finding  of  the  mas- 
ter that  the  probate  of  the  mortgage  was 
snfflclent.  This  exception  must  be  sustain- 
ed, and  the  master's  rqport  oveimled,  on  this 


ground  also.  Indorsed  on  the  mortgage  Is 
the  form  of  an  affidavit  of  one  of  the  wit- 
nesses to  the  mortgage,  the  late  William  M. 
Shannon,  Esq.,  but  It  is  not  signed  by  Mr. 
Shannon.  And  the  jurat  is  signed  only  'C. 
Shiver,  OlCTk,'  in  handwriting  entirely  dif- 
ferent toom  the  'C  Shiver,  Olei^'  which  fol* 
lows  the  Indorsement  of  the  filing  and  re- 
cording. Tet  both  Indorsements  bear  the 
same  <late,— 13th  February,  1872.  Assum- 
ing that  one  *a  Shiver'  was  clerk  of  the 
court  at  that  time,  it  Is  assuming  too  much 
to  siqr  that  the  'O.  Shiver"  of  the  Jurat  Is  his 
i^gnature.  Ihere  Is  no  proof  that  It  is  his 
signature,  and  no  evidence  aa  to  which  of 
the  two  signatures  la  his.  Nor  does  it  ap- 
pear that  the  writer  was  clerk  of  the  court, 
—simply  'Cleik*;  not  even  'a  G.  P.*  And 
there  la  no  seaL  It  may  be  that  the  sl^- 
tore  of  Mr.  Shanwm  is  not  necessary  to 
make  the  affidavit  sufficient  as  seems  to  be 
the  holding  of  the  supreme  court  in  Fuller 
r.  MlsSEDon,  85  8.  a  831,  14  8.  B.  714.  It 
may  be  that  the  failure  to  affix  the  seal  to 
the  signature  of  the  clerk  of  the  court  would 
not  prevent  due  probate.  It  may  be  that  a 
court  may  take  judicial  notice  of  the  fact 
tiiat  In  18^  one  O.  SUver  was  clerk  of  the 
court  for  Kershaw  county.  StUl,  I  cannot 
hold  that  the  mortgage  In  questlfm  was  duly 
and  sufficiently  probated  when  the  Jurat  Is 
idgned  only  'O.  Shiver,  Clerk,*  without  any 
testimony  that' such  was  the  signature  of 
the  C  Shiver  who  may  have  been  clerk  of 
the  court.  In  the  absence  of  the  signature 
of  the  affiant,  especially,  there  should  be 
clear  proof  Uiat  the  affidavit  was  made  be- 
fore the  office  authorized  by  law  to  ad< 
minister  oalhs  and  take  affidavits  in  such 
cases.  There  is  no  such  proof.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
report  of  the  mastor  herein  be,  and  the  same 
la  herein,  ovoruled.  Ordered,  ftiriher,  that 
the  complaint  be  dismissed,  with  costs  to  the 
defendant" 

The  plaintiff  excited  to  said  decree  on  the 
following  grounda:  *'(1)  That  his  honor  erred 
in  holding  that  the  mortgage  of  plaintiff  was 
not  pn^rly  recorded,  and  was  not  con- 
structive notice  to  the  defendant  (2)  That 
his  honor  erred  \n  holding  that  there  Is  no 
evident  that  the  book  in  which  the  said 
mortgage  was  recorded  was  a  book  kept  for 
the  record  <^  mortgages  of  real  estate.  (3) 
That  his  honor  erred  In  holding  that  the 
said  mortgage  waa  not  properly  probated 
for  purposes  of  record.  (4)  That  his  honor 
erred  In  holding,  in  effect  that  he  would  not 
take  Judicial  notice  that  O.  Shiver  was  clerk 
of  the  court  at  the  time  of  the  record  of  the 
mortf^Lge,  and  in  holding  that  Us  signature, 
'O.  Shiver,  OleAt*  was  not  a  snfflclent  attes- 
tation of  the  affidavit  (S)  That  his  honor 
erred  In  holding  that  there  was  ap  evidence 
that  the  signature  to  the  affidavit  was  in  the 
handwriting  of  0.  Shiver,  the  clerk,  and  In 
partly  basing  his  decree  on  that  gronnd, 
wh«i  no  such  question  was  made  before  the 
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master,  or  In  tbe  defendant's  excepU<»ui  to 
the  master's  report,  and  it  was  nerer  ques- 
tioned before  the  master  that  the  signature 
was  that  of  C.  Shiver,  tho  clerk  of  tbe  court 
(6)'  That  his  honor  erred  tn  OTerruUng  tbe 
mastOT's  r^Knt  and  dlsmlaBins  tbe  com- 
plaint" 

J.  T.  Hay  and  W.  D.  Trantbam,  tm  appe- 
lant B.  B.  darke  and  J.  D.  Dunlap,  tot  xe- 
Bp<»ident 

MelVER,  O.  J.  The  only  question  presoit- 
ed  by  thla  appeal  is  whether  the  mortgage 
sought  to  be  foreclosed  in  this  action  was 
duly  recorded  so  as  to  affect  the  def^dant, 
a  subsequent  purchaser  of  the  mortgaged 
premises,  with  constructive  notice  of  said 
mortgage.  In  the  complaint  It  Is  alleged 
"that  said  mortgage  was  duly  prored,  and 
on  the  13th  day  of  February,  A.  D.  iffT2,  re- 
corded In  the  clerk's  office  for  Kershaw  coun- 
ty, in  the  Mortgage  Book  No.  2,  pages  356 
and  357."  To  this  allegation  the  defendant 
tn  hia  answer  responded  as  follows:  "This 
d^radant  avers  that  be  was  a  purchaser  of  a 
part  of  the  said  tzact  of  land  for  a  -Taluable 
consideration,  without  legal  notice  of  any 
prior  incumbrance  on  same,  the  proper  Index 
In  the  office  of  the  register  of  mesne  convey- 
ances tot  Kershaw  county  relating  to  real  es- 
tate not  showing  that  any  mortgagie  on  said 
tract  of  land  had  been  recorded  In  the  prt^er 
bo(^  of  said  office.  The  defendant  there- 
fore, denies  that  the  mortgage  set  forth  In 
the  complaint  was  properly  or  duly  recorded 
In  the  office  of  the  clerk  for  Kerahaw  county, 
and  that  he  had  legal  notice  of  the  same." 
The  case  was  referred  to  the  master,  who 
made  his  report  sustaining  the  validity  of  the 
mortgage,  and  recommending  that  the  mort* 
'gaged  premises  be  sold,  and  the  proceeds  ap- 
plied to  the  paym^t  of  the  mortgage  debt 
the  amount  of  which  was  ascertained  in  his 
report  To  thla  report  the  defendant  excepted 
upon  the  grounds  set  out  in  the  "case,"  and 
tbe  case  was  heard  by  bis  honor.  Judge  Benet, 
upon  the  r^rt  and  exc^titms  thereto,  who 
rendered  judgment  overruling  the  master  and 
dismissing  the  complaint  From  that  judgt- 
ment  plaintiff  appeals  upon  the  several 
grounds  set  out  In  the  record.  We  think  It 
due  to  the  parties,  as  well  as  to  the  circuit 
Judge,  that  the  report  of  the  master,  together 
with  tbe  exceptions  thereto,  as  well  as  the 
decree  of  the  circuit  judge  and  the  grounds 
of  appeal  therefrom,  should  be  incorporated 
in  the  report  of  the  case. 

It  is  very  obvious  that  If  the  case  should  be 
made  to  turn  upon  the  only  issue  (so  far  as 
this  appeal  Is  concerned)  presented  by  the 
pleadings,  the  only  question  to  be  decided 
would  be  whether  the  failure  to  Index  (if.  In- 
deed, there  was  such  failure)  would  be  fatal 
to  the  validity  of  the  recording  of  the  mort- 
gage BO  far  as  to  affect  subsequent  purchasers 
with  constructive  notice  thereof.  For  in  tue 
complaint  it  is  distinctly  alleged  that  the 
mortgage  was  duly  reoraded  on  tbe  da^  of  Its 


t  date,  and  tba,t  allegation  Is  not  deided  In  the 
I  answer,  exc^t  In  the .  form  above  quoted, 
which  is  based  solely  upon  the  ground  of  the 
failure  to  Index,  as  the  d^endant  says  that 
he  "therefore"  denies  that  the  mortgage  was 
duly  recorded;  that  Is,  for  that  reason,  alone, 
is  the  validity  of  the  recording  denied.  So 
that  our  first  inquiry  is  whether  the  alleged 
failure  to  Index  Is  fatal  to  the  validity  of  re- 
cording. So  far  as  we  are  informed,  we  have 
no  direct  decision  upon  that  question  in  tbe 
state.  We  must  therefore,  resort  to  the  aid 
ot  reason  and  authorities  elsewh^.  In  the 
first  place.  It  will  be  observed  that  statutes 
requiring  mortgages  and  like  papers  to  be 
recorded,  so  as  to  operate  as  notice  to  subse- 
quent creditors  or  purchasers,  contain  no  pro- 
vision requiring  such  records  to  be  Indexed. 
That  requirement  Is  found  In  anothw  statute, 
prescribing  the  duties  of  registers  of  mesne 
conveyances  and  clerks  of  court  In  the  coun- 
ties where  such  cleiks  are  ex  officio  reglstera 
It  would,  therefore,  seem  that  when  a  paper 
required  to  be  recorded,  In  ord^  to  opraute 
as  notice,  bad  been  spread  upon  the  books  of 
the  proper  office,  all  requlremoits  of  the  stat- 
ute have  been  complied  with,  and  the  fact 
that  the  clerk  or  register  has  failed  to  comply 
with  the  provisions  of  another  statute  requir- 
ing such  officer  to  keep  an  index  of  such 
books  should  not  affect  the  validity  or  effect 
of  the  record.  There  Is  nothing  In  tbe  stat- 
ute making  the  Indexing  any  part  of  the  re- 
cording; and,  therefore,  tbe  failure  of  the  offi- 
cer to  perform  a  duty  lm[>06ed  upon  him  by  a 
separate  statutory  provision,  while  it  may 
subject  him  to  an  action  at  the  Instance  of  a 
party  who  may  suffM  by  his  default  yet 
cannot  affect  the  validity  or  effect  of  the  re- 
cording. In  support  of  these  views  we  have 
been  able  to  find  two  cases  from  other  states 
In  which  the  [>olnt  has  been  distinctly  decided, 
—Bishop  V.  Schneider.  46  Mo.  472,  and  Chat- 
ham V.  Bradford,  50  6a.  327.  So  that  we 
think  that  oven  if  the  record  of  the  mortgage 
in  questitm  was  not  Indexed,  It  would  still. 
If  properly  recorded,  operate  as  oonstruetlve 
notice.  But  we  do  not  think  that  It  has  been 
made  to  appear  in  this  case  that  the  recmxt 
of  this  mortgage  was  never  Indexed.  Tbe 
master  certainly  does  not  find  that  as  one  of 
the  facts  of  tbe  case.  All  that  he  says  upon 
the  subject  Is:  "I  have  made  diligent  search 
for  the  index  to  Book  2  of  Liens  and  Mort- 
gages [the  boc^  In  which  the  indors^nent  on 
the  original  mortgage  shows  It  was  recorded], 
but  cannot  find  It"  It  may  be,  for  all  that 
appears,  that  there  was  such  an  Index,  wfatdi 
has  either  been  lost  or  misplaced. 

While,  as  we  have  said,  this  disposes  of  tbe 
only  issue,  so  far  as  the  preset  appeal  la 
concerned,  which  is  raised  by  the  pleadings, 
yet  as  other  objections  were  made  to  tbe  rec- 
ord of  the  mortgage,  which,  though  overruled 
by  the  master,  were  sustained  by  tbe  cir- 
cuit judge,  we  will  proceed  to  consider  than. 
The  first  of  these  objections  seems  to  be  that 
the  mortgage  was  not  recorded  in  tbe  proper 
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book.  The  c^tiflcate  wbich  is  tndorsed  upon 
the  mortgage,  which  was  received  In  evi- 
dence without  objection,  ia,  after  a  statement 
of  the  names  of  tiie  parties  and  the  nature  of 
the  paper,  in  the  following  form:  "Filed 
Feb.  ISth,  1872.  Receded  same  day  In  Lien 
and  Mortgage  Book  No.  2,  pages  356  and 
357.  Examined  and  certified  by  me/*— and 
signed  "O.  Shiver,  Clerk."  This  objection 
was  overmled  by  the  master,  but .  snstained 
by  the  circuit  Judge.  Sectltm  1,  c.  120.  pp. 
548.  549,  Rev.  St  1872,  only  required  that  a 
mortgage  of  personal  propoty  should  be  re- 
corded in  the  office  of  the  register  of  mesne 
conveyances,  without  specifying  In  what 
book  soch  record  should  be  mad^  except  that 
in  the  county  of  Richland  such  a  mortgage 
must  be  recorded  In  the  office  of  the  secretary 
of  state;  and  by-  section  2,  c.  82,  p.  4S2,  ReT. 
St  18^  a  mwtgage  of  .  real  estate  was  only 
required  to  be  recorded  in  the  office  of  reg- 
lst&  of  mesne  amveyancee,  without  specify- 
lag  In  what  book  such  record  should  be 
made.  This  was  the  law  at  the  time  of  this 
tianflaetion,  and  by  that  law  must  its  ralldlty 
be  tested.  It  was  not  until  ten  years  aftei^ 
wards  that  the  law  was  amended  by  the  act 
of  1882  01  St.  at  Large,  1053),  requiring 
mortgages  of  real  and  personal 'estate  to  be 
reowded  In  different  books.  It  seems  ,to  us, 
thereCwe,  that  this,  being  a  mixed  mortgage, 
covering  both  real  and  personal  property, 
was  recorded  In  the  [oroper  book  under  the 
law  as  It  then  stood. 

The  next  objection  was  that  the  mortgage 
was  not  properly  probated,  and  could  not, 
therefore,  be  properly  recorded.  There  is  no 
doubt,  under  the  express  terms  of  the  stat- 
ute (section  5,  c  23,  p.  188,  Rev.  St  1872), 
ihat  no  paper  can  be  properly  recorded  until 
its  execution  "shall  first  be  proved  by  affi- 
davit of  a  shbscriblng  witness  taken  before 
some  officer  competent  to  administer  an 
oath."  Woolfolk  t.  Mannfactoring  Co.,  22  3.  0. 
332.  The  affidavit  to  prove  the  execution  of 
this  mortgage,  and  Indorsed  th«^n,  pmports 
to  bare  been  made  by  one  of  the  subscribing 
witnesses  In  the  usual  toatm,  and  sworn  to  be- 
fore "G.  Shiver,  Clerk";  but  the  affiant  does 
not  appear  to  have  signed  the  affidavit.  This 
does  not  invalidate  tbe  affidavit,  as  may  be 
seen  by  reference  to  1  Am.  &  Eng.  Enc.  Law, 
p.  311.  and  the  cases  there  cited,  as  well  as 
the  case  of  Fuller  v.  Missroon,  85  8.  C.  314, 
14  S.  E.  714,  unless  ttiere  is  a  statute  or  rule 
ot  court  requiring  the  Edgnatnre  of  the  affi- 
ant; and  no  statute  or  rule  ot  court  has 
been  brought  to  our  attention,  making  such 
requirement  The  affidavit  indorsed  on  the 
mortgage  was  sufficient  to  warrant  Its  re- 
cording, as  the  clerk  before  whom  It  was 
taken  Is  cwtalnly  an  officer  onnpetent  to  ad- 
mintstor  an  oath;  indeed,  Is  expressly  made 
BO  by  section  15,  c.  22,  p.  180.  Rev.  St  1872. 
Tbla  objection  cannot  therefore  be  sustained. 
The  circuit  judge  bases  his  conclusion,  in 
part  at  least  npon  a  point  not  raised  before 
the  master,  and,  so  tftr  as  appears,  not  touch- 


ed upon  in  the  argument  before  him  on  the 
exceptions  to  the  master's  report  and  the 
point  therefore,  was  not  properly  before  him.  . 
Griffin  V.  Griffin,  20  S.  C.  486.  It  may  be 
that  if  the  point  referred  to— that  is.  the  sup- 
posed variance  in  tbe  handwriting  of  tiie 
signature  "C.  Shiver,  Clerk,"  to  the  certifi- 
cate of  the  record  of  the  mortgage,  and  that 
of  the  same  signature  to  the  affidavit  prov- 
ing the  execution  of  the  mortgage— bad  been 
raised,  such  apparent  variance  might  have 
been  fully  explained.  But  this  point  was  not 
only  not  made  before  the  master,  or  passed 
upon  by  blm.  but  on  the  contrary,  the  mort- 
gage,  with  these  Indorsements  thereon,  was 
received  In  evld^ce  without  objection.  At 
all  evoits,  we  think  It  clear,  unAer  tbe  case 
just  cited,  that  there  was  error  In  coneddo:- 
Ing  a  point  not  raised  before  the  master  nor  - 
passed  npon  by  him,  and  not  raised  by  any 
exception  to  the  master's  report 

We  are  of  opinion,  therefore,  that  the  judg- 
ment of  the  cU^lt  court  dionld  be  reversed; , 
but  as  there  is  one  Issue  raised  by  the  plead- 
ings—that  of  payment  of  the  mortgage  debt ' 
—which  was  not  det^mined  by  the  circuit 
judge,  as,  under  the  view  which  he  took  of  ■ 
the  case,  it  was  not  necessary  fw  him  to  do, 
the  case  must  go  back  to  the  circuit  court 
for  the  determination  of  that  Issue,  and  Cor 
such  further  proceedings  as  may  be  necessary 
under  the  views  herein  announced,  in  case 
the  Issue  of  payment  should  be  detomlned 
adversdy  to  the  d^endant  The  judgment  of 
this  court  Is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  re- 
manded to  the  circuit  court  tor  such  further 
proceedings  as  may  be  necessary  onder  the- 
vlews  herein  set  forth. 


UITCHBLL  T.  CHARLESTON  LIGHT  & 
POWER  CO. 

(Supreme  Court  ot  South  Carolina.  Sept  17.' 

1895.) 

ACCmiKT  VROK  ElEOTRIO  WirbS — BBaUOBNOB — 

Instrcotions. 

1.  An  instraction  that  If  a  cyclone  that 
coold  not  lie  anticipated  was  the  cause  of  the 
wire  falling,  and  defendant  was  not  negligent 
in  allowing  it  to  remain  down  for  an  unreason- 
able time.  It  would  not  be  liable,  is  not  mislead- 
ing, as  auowlnc  an  inference  that  If  a  cyclone 
which  might  nave  been  anticipated  was  the 
cause,  defendant  was  liable,  though  not  negli- 
gent in  allowing  it  to  remain  down  an  unrea- 
sonable time,  where  tbe  court  also  charged  that 
if  it  was  the  act  of  God  it  could  not  be  antici- 
pated, and  defendant  would  not  be  liable,  but, 
on  the  other  hand,  defendant  waa  charged  with 
placing  the  wires  so  as  to  withstand  ordinary, 
weather,  and  was  liable  it  the  accident  was  due 
to  the  wires  being  impn^rly  erected,  or  to 
their  being  allowed  to  remain  down  an  unus-- 
nally  long  time  on  the  ground  after  having  been 
broken  down. 

2.  Nor  is  such  charge  open  to  the  construc- 
tion that  defendant  would  be  liable,  though  not 
negligent  If  tiie  falling  of  the  wire  was  caused' 
by  a  class  of  storm  other  than  a  cyclone,  or  by; 
a  storm  of  not  quite  the  same  degree  of  vio- 
lence as  a  cyclone,  the  word  "cyclone"  having' 
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beoi  wed  twcatise  the  witnessei  hod  testlfled 
fbat  tne  day  was  cyclonic. 

3.  Ad  inBtnictioii  that,  If  the  wire  was  bro- 
Ken  by  Bome  canse  beyond  the  control  of  de- 
fendant, no  blame  could  attadi  to  defendant 
from  the  fact  that  it  USt  and  remained  lying 
in  the  e^eet,  onleM  it  waa  allowed  to  remain 
uiere  ''after  notice"  lor  an  nnresBonable  time, 
is  properly  refused  i  for  tbe  ne8:ligence  of  de- 
fendant might  have  consisted  in  its  failure  to 
know  the  facta  connected  with  the  breaking  of 
the  wire,  it  being  bound  to  use  diligence  to  re- 
ceiTe  information  as  to  the  condition  of  Its 
wires. 

4.  It  is  not  the  duty  of  the  court  to  strike 
from  a  regoMted  eharce  the  part  which  ren- 
ders it  defectlTe,  and  gire  the  remainder. 

6.  The  court,  on  girine  plaintiff's  request 
to  ctiarge,  "When  one  is  placed  by  the  negli- 
gence of  another  in  a  situation  of  terror,  his 
attempt  to  escape  danger,  eren  by  doing  an  act 
which  is  In  itself  dangerous,  and  from  which 
injury  results,  is  not  contributory  ne^igence, 
such  as  will  prerent  him  from  recoTering,* 
said,  "If  a  man  is  in  danger,  and  in  order  to 
avoid  that  danger,  bona  nde,  does  something 
which  is  dangerous,  that  would  not  be  consider- 
ed, in  law,  etmtribntoTy  nesAigence,"  and  that 
tiiese  words  should  be  construed  in  connection 
with  the  request  to  diarge.  Hdd,  that  defend- 
ant could  not  complain  of  such  comments  on 
and  explanation  of  the  requested  charge,  as 
they  were  not  erroneous  In  ui«nselTefl,  and  did 
not  lay  down  a  different  propoeitioQ  of  law 
frtHn  that  contained  in  the  request,  which  was 
not  complained  of. 

Appeal  from  common  pleaa  drcntt  conrt, 
Charleston  county;  Ernest  Gary,  Judge. 

Action  by  John  S.  Mitchell  against  tbe 
Charleston  Light  &  Power  Company  for  per- 
aonal  injuries.  Judgment  for  plalntifiT.  De- 
fendant appeals.  Affirmed. 

The  charge  of  the  court  was  as  follows: 

"It  is  a  matter  of  congratulation  to  you,  as 
well  aa  to  those  engaged  in  this  case,  that  It 
1b  about  to  draw  to  a  dose.  After  the  able 
argument  made  on  tbe  facta,  I  trust  you  will 
not  be  delayed  In  your  deliberatlonB  In  form- 
ing a  conclusion.  Before  charging  you  on 
what  I  conceive  to  be  the  law  of  the  case,  it 
may  be  proper  to  state  to  you  what  are  the 
material  issues  made  by  tbe  pleadings.  Tbe 
complaint  charges  that  on  the  10th  day  of  De- 
cember last,  about  a  year  ago,  while  walking 
on  one  of  the  thoroughfares  of  tbe  city  of 
Charleston,  the  plaintiff  came  In  contact  with 
a  wire  erected  by  the  defendant,  and,  by  such 
contact,  recdved  Injorlea  to  tbe  extent  of 
$20,000.  The  defendant  joina  Issue  with  bim, 
both  aa.  to  the  amount  of  Us  Injuries,  and 
aetB  np  the  afflnnatlTe  defense  that  he,  the 
plaintiff,  contributed  to  hla  own  Injnry,  if 
be  sustained  any,  and  that  thereby  the  com- 
pany waa  abaolred.  The  defendant  sets  up 
the  further  defense  that  the  Injury  complain- 
ed of  was  due  to  no  ftralt  on  the  part  of  the 
company,  bnt  to  an  act  of  God,  over  vUch  the 
ccnnpany  had  no  control,  and  conid  not  rea- 
sonably anticipate.  These  are  the  Issues  of 
fkct  presented  to  you. 

"I  charge  yon,  as  matter  of  law,  that  a  com- 
pany of  this  kind,  wAng  a  thoroughfare  w 
public  highway  tor  tbe  porxwse  ot  Its  busi- 
ness, Is  charged  In  law  with  great  care,  not 
only  In  erection  of  the  wires,  but  In  maintain* 


log  and  keeping  them  In  repair.  They  must 
be  so  kept  aiid  conducted  that  a  dtlien  pur- 
suing the  ordinary  Tocations  of  life  will  not 
come  In  contact  with  them.  It  Is  the  Ixul- 
ness  of  the  company  to  so  erect  them  as  not 
to  Interfere  with  the  safety  of  tbe  (dtlzens  ot 
the  communis  while  pursuing  their  vocations 
In  the  ordinary  walks  of  life.  The  question 
for  you  Is,  were  these  wires  erected  so  as  to 
anticipate  any  ordinary  occurrence  in  the 
weather?  Was  it  the  act  of  God,  or  waa  it 
the  careless  or  loose  manner  In  which  tbe 
wires  were  erected,  which  caused  this  wire  to 
break?  If  It  were  the  act  of  Gtod.— that  Is, 
such  an  act  that  a  business  man  of  ordinary 
forethought  and  prudence  could  not  antici- 
pate,—then  the  company  would  not  be  liable 
under  those  circumstances.  But,  oa  tbe  oth- 
er band,  the  company  is  charged  with  so 
placing  their  wlree,  and  so  keeping  them  In 
repair,  as  to  withstand  tbe  ordinary  weather, 
—rain,  beat,  cold,  and  wind.  It  la  alleged 
on  the  part  of  the  company  that  that  wire 
was  broken  In  consequence  of  a  severe  wind* 
storm.  Was  It  an  ordinary  windy  da7,  such 
as  is  liable  to  occur  at  that  time  of  the  year, 
or  was  it  one  tliat  could  not  be  antldpated. 
Tbe  law  does  not  require  Impossibilities.  If 
a  cyclone,  that  could  not  be  anticipated  or 
reasonably  foreseen,  was  the  cause  of  that 
wire  falling,  and  the  company  was  not  negli- 
gent In  allowing  it  to  remain  there  for  an  un- 
reasonable length  of  time,  then,  under  these 
circumstances.  It  Xvould  not  be  liable.  But 
If  the  accident  was  due  to  the  wires  being  Im- 
properly erected,  or  Improperly  maintained  In 
repair,  or,  having  been  properly  erected,  were 
broken,  and  allowed  to  remain  on  tbe  streets 
an  tmusually  long  time,  then,  If  the  Injury  to 
the  plaintiff  occurred  under  those  clrcumstau- 
ces,  the  company  would  be  liable  to  com  pen- 
sate  him  In  damages.  These  are  the  greneral 
observations  that  I  desire  to  call  your  atten- 
tion to  before  passing  upon  the  jmlnts  of  law 
that  I  have  been  requested  to  charge  you. 
Before  reading  these  requests,  I  desire  to 
state  to  you  what  Is  negligence,  In  words  you 
will  readily  understand.  Negligence  Is  the 
want  of  due  care.  That  expresses  it  in  a 
few  words. 

"The  plaintiff  requests  me  to  charge  yon  as 
follows:  'Negligence  Is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  sltoatlon,  or  doing  what  such  a  perscHi, 
under  existing  elrcomstances,  would  not  have 
done,  the  essence  of  the  fault  being  either  In 
tlie  omission  or  commission.*  That  I  charge 
yon  as  law.  'Second.  If  the  Jury  believe  ttiat 
the  defendant  company  was  notified  by  tele- 
phone from  Mr.  Street's  of&ce  that  there  was 
trouble  with  Its  wires,  and  ftdled  to  teke  Im- 
mediate steps  to  Investigate  such  trouble  and 
rectify  the  same,  If  Ixouble  existed,  and  if  a 
sufficient  time  between  the  notice  to  the  de- 
fendant of  the  trouble  to  Its  wires  and  the  ac- 
i^dent  to  tbe  plaintiff,  for  Its  Inrestlgatlon 
and  attention,  had  elapsed,  and  thereafter. 
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by  reason  ot  the  failure  of  ithe  defmdant  to 
attend  to  Its  said  wira.  audi  wire  or  wires, 
charged  with  electrlcttr,  hung  suspended  ovet 
the  scene  of  the  accident  so  aa  to  become 
dangwons  to  passengers  on  the  street,  then 
the  defendant  would  be  goilty  of  negligence.' 
I  charge  yon  that  which,  in  plain  won^  la 
that  if  the  company  was  notified  that  its 
wires  were  down,  and  did  not  talffl  steps,  In 
a  refusonable  length  of  time,  to  repair  them, 
It  would  be  guilty  of  n^ligence,  If  an  acci- 
dent occurred,  In  not  repairing  their  wires  In 
a  reasonable  Iwgth  of  tlm&  Third.  The  de- 
gree of  care  which  the  law  requires  in  order 
to  guard  against  Injary  to  others  varies  great- 
ly according  to  the  circumstances  of  the  case, 
and  if  the  Jury  believes  that  electricity  was 
the  power  used  by  the  defendant  In  Its  bosl- 
ness,  and  la  a  highly-dangerous  agency  to 
life,  unless  exercised  with  constant  and  ex- 
treme care,  then,  to  such  extent,  a  high  de- 
gree of  care.  In  Its  snpervlrion,  management, 
and  use,  Is  required  of  defendant,  and  a  fail- 
ure on  its  part  to  exercise  such  high  degree  of 
care  would  be  negligence.*  Tb&t,  I  charge 
you,  is  a  good  proposition  of  law.  'Fourth. 
If  the  Jury  believe  that  the  defendant  was 
negligent,  according  to  the  definitions  given 
above,  and  that  In  consequence  of  such  neg- 
ligence the  plaintlfl  accldently  came  In  con- 
tact with  wires  charged  with  deetrldly,  op- 
erated and  controlled  by  defendant,  and  was 
injured  thereby,  then  the  plaintiff  would  be 
entitled  to  recover.'  That  I  charge  yon  to 
be  the  law.  The  fifth  and  sixth  requests  I 
refuse  to  charge,  as  having  no  application  to 
this  case.  'Seventh.  When  one  Is  placed  by 
the  negligence  of  auothw  In  a  situation  of 
peril,  his  attempt  to  escape  danger,  ev«i  by 
doing  an  act  which  is  In  itself  dangerous,  and 
from  wUch  Injury  results,  la  not  contributory 
negligence,  such  as  will  prevent  him  from  re- 
covering.' That  I  charge  you  as  law.  If  a 
man  Is  In  danger,  and  In  order  to  avoid  that 
danger,  bona  fide,  does  something  which  is 
dangerous,  that  would  not  be  considered,  in 
law,  contributory  negllgenca  No  Issue  In- 
volving the  eighth  proposition  is  made  In  the 
pleadings  nor  In  the  evidence,  and  Is  hence 
refused.  "Tenth.  If  the  Jury  find  that  the  de- 
fendant Is  liable,  then  they  should  give  the 
plaintiff  such  damages  as  he  has  proves  In 
this  case,  not  exceeding  $20,000;  and,  in  es- 
timating such  damages,  they  must  take  into 
consideration  the  permanent  Injury  to  the 
plalntifT,  the  shock  to  his  system,  his  pain  and 
anguish,  and  a  fair  recompense  for  loss  of 
what  he  might  otherwise  have  earned,  and 
has  been  deprived  of  the  capacity  for  earning 
by  the  wrongful  act  of  the  defendant.*  That, 
I  charge  you,  Is  to  be  the  rule  in  estimating 
damages,  If  you  find  that  the  defendant  was 
negligent,  and  the  plaintiff  did  not  contribute 
to  his  injury.  You  may  give  him  a  reasona- 
ble amount  of  compensation  for  his  pain  and 
anguish,  and  you  may  take  into  consideration 
what  he  might  have  earned,  and  has  been  de- 
prived of  earning  by  reason  of  the  accident, 
▼.228.E.na]7 — ^ 


In  estimating  your  damages.  "Eleventh,  An 
Injury  is  said  to  be  caused  by  an  act  of  Ood 
when  It  results  immediately  from  a  natural 
cause,  without  the  Interrentlon  of  man,  and 
could  not  have  been  prevented  by  the  exer- 
cise of  prudence,  diligence,  and  care  by  the 
party  charged  with  liability  by  reason  of  his 
negligence  in  permitting  said  Injury  to  occur; 
and  a  defendant  so  charged  with  liability.  If 
he  Invokes  the  act  of  God  as  a  defense,  has 
the  burden  of  proof  upon  him  to  show,  not 
only  that  the  act  of  Ood  was  the  cause,  but 
that  It  was  the  entire  cause,  of  the  Injury, 
because  It  Is  only  when  the  act  of  Qod  Is 
the  entire  cause  of  the  injury,  and  said  Injury 
could  not  liave  been  prevented  by  the  exerdse 
of  prudence,  diligence,  and  care  by  the  de- 
fendants, that  the  said  defendant  can  be 
shielded.'  I  charge  you  that,  as  I  have  al- 
ready explained  to  you.  For  Instance,  the 
law  would  require  the  company  to  guard 
against  ordinary  wtodstorma  when  it  wects 
an  electric  wire  In  a  public  thoroughfare. 

"The  defendant  requests  me  to  charge  you 
certain  propositions  of  law,  and  It  may  appear 
to  you  paradoxical  that  I  charge  the  law  on 
both  sides.  I  put  to  you  a  hypothetical  case. 
If  you  find  a  certain  state  of  facts  to  exist, 
then  the  law  which  I  give  you  follows  from ' 
those  facts.  The  defendant's  requests  are  as 
follows;  "First.  The  law  does  not  require  im- 
possibilities of  any  person,  natural  or  arti- 
ficial, nor  does  It  require  that  the  defendant 
should  have  ready  for  service  at  every  mo- 
ment, and  at  every  point  of  exposure,  an  ad- 
equate force  to  overcome  a  sudden  fracture 
of  wire,  or  any  other  like  casually,  in  the 
shortest  possible  time.  All  that  It  can  be  re- 
quired to  do  In  this  connection  Is  to  maintain 
an  Sclent  system  of  oversight,  and  to  be 
prepared  with  competent  and  snflacient  force, 
ready  to  furnish,  within  a  reasonable  time,  a 
proper  remedy  for  all  such  casualties,  de- 
fects, and  accidents  as,  from  experience,  there 
was  any  reasonable  ground  to  anticipate 
might  occur.'  That  I  charge  you  to  be  law. 
Second.  I  refuse  this  request  for  reasons  as- 
signed upon  the  margin.  [Written  ui>on  the 
margin  was  the  following:  "Befused  for  the 
reason  that  there  is  no  legal  obligation  on 
plaintiff  to  show  notice  to  defendant  that  the 
wire  was  down."]  Third.  Upon  tliat  request 
I  charge  you  aa  follows:  "That  the  def^d- 
ant  was  entitled  to  a  reasonable  time,  after 
the  fall  of  the  wire,  to  repair  It,  or  to  remove 
It  out  of  the  way  at  persons  using  the  street; 
and.  If  the  Jury  find  that  the  Injury  to  the 
plaintiff  occurred  before  the  expiration  of 
such  reasonable  time,  then  the  plaintiff  la 
not  entitled  to  recover  anything  in  this  ac-  ■ 
tion.'  If  they  removed  or  repaired  the  wlA 
In  a  reasonable  time,  and  were  not  negligent 
In  allowing  It  to  lie  upon  the  streets,  then 
they  would  not  be  liable,  because  want  of 
due  care  would  not  be  established.  "Fourth. 
If  the  Jury  find  that  between  the  time  when 
the  defendant  received  notice  of  the  breaking 
of  the  wire,  and  the  time  at  which  the  plain- 
Digitized  by  Google 


770 


SOUTHBASTBRN  BEPORTEB,  VdL22. 


<a  a 


tiff  came  In  contact  therewith,  there  was  not 
reasonable  time  in  which  the  defendant  could 
have  repaired  the  wire,  or  could  have  remov- 
ed It  oat  of  the  way  of  persons  nslng  the 
streets,  then  their  verdict  most  be  In  favor  of 
the  defendant.*  That  I  charge  yon  to  be  the 
-  law.  Fifth.  I  have  refused  this  proposition 
for  reasons  assigned.  [Written  uimn  the  ma- 
glu  was  the  following:  "Befosed  for  the  rea- 
son that  the  evidence  showed  that  the  de- 
fendant did  not  know,  nor  had  any  means 
of  knowing,  that  the  wire  wag  charged  with 
electricity.  It  was  not  the  contact  with  the 
wire  that  caused  the  Injury,  but  the  electric- 
ity, which  was  a  hidden  force."]  'Sixth.  If 
the  Jury  find  that  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff  In  any  degree  con- 
tributed to  the  Injury,  then  the  plaintiff  can- 
not recover  In  this  action.*  That  I  charge  you  to 
be  the  law.  'Seventh.  If  the  Jury  find  that 
the  wire  was  broken  by  some  object,  sncb  as 
a  slate  or  tile,  hurled  upon  It  by  a  stwm,  the 
wire  being  in  good  condition,  the  break  would 
be  attributable  to  the  act  of  God.*  I  charge 
you  that,  it  would  be  the  duty  of  the  de- 
fendant to  use  precautlMiflry  measures  not 
to  allow  the  wire  to  remain  on  the  streets 
after  it  was  broken;  and  If  it  remained  there 
longer  than  a  reasonable  time,  and  could  have 
been  removed  sooner,  by  a  due  exercise  of 
care,  then  that  was  negligence,  and  the  de- 
fendant would  be  responsible.  If  you  find 
for  the  plaintiff,  you  will  s^,  'We  find  for  the 
plaintiff'  so  many  dollars  and  cents;  writing 
it  out  In  words.  If  you  find  for  the  defend- 
ant, simply  say,  'We  find  for  the  defendant,' 
and  sign  your  name  as  foreman." 

The  words  written  on  the  margin  of  defend- 
ant's second  and  fifth  reqnests  to  charge  were 
not  repeated  by  the  Judge  to  the  Jury  on  the 
trial  of  the  case. 

Ficken  &  Hughes,  for  appellant.  Bulst  & 
Bulst,  for  respondent 

GART,  X  The  appelant  Is  a  corporation 
engaged  in  generating  and  furnishing  elec- 
tricity in  the  city  of  Charleston,  S.  C,  for  the 
purpose  of  illumination  and  motive  power. 
On  the  leth  of  December,  1893.  during  the 
prevalence  of  a  violent  windstorm,  one  of  the 
electric  wires  of  the  defendant,  fully  charged 
with  electrldty,  broke,  and  the  two  severed 
ends  rested  on  the  ground  In  one  of  the  thor- 
oughfares of  the  city.  The  defendant's  testi- 
mony tended  to  show  that  the  wire  broke 
about  2  o'clock,  while  the  testimony  of  the 
plaintiff  tended  to  show  that  it  broke  at  an 
earlier  hour  in  the  day,  and  that  betweitn  12 
and  1  o'clock  on  the  day  of  the  accident  the 
defendant  was  notified  that  there  was  some 
trouble  with  its  wires,  and  that  Ihey  were 
dangerous.  At  about  3  o'clock  p.  m.  the  plain- 
tiff, while  passing  through  this  thoroughfare, 
was  injured  by  the  fallen  wire.  He  was  in- 
stantly shocked,  upon  coming  in  contact  with 
It,  and  fell  to  the  earth  unconscious.  For 
some  time  thereafter  he  was  confined  to  bis 
bed,  during  which  p^od  he  suffered  greatly. 


His  hand  was  badly  burned,  and  he  lost  the 
use  of  two  fingers.  This  action  was  insti- 
tuted to  recover  damages  for  such  Injuries. 
The  plaintiff  charged  negligence  on  the  part 
of  the  defendant,  in  that  It  permitted  Its  wireti 
charged  with  tiectrlclly  to  hang  suspended 
over  a  thoroughfare  of  tiie  city,  so  as  to  be- 
come dangerous  to  passers  on  the  street,  and 
that  the  plaintiff,  a  passenger,  in  consequence 
thereof,  was  seriously  Injured  by  the  said 
wire  charged  with  electricity,  and  was  dam- 
aged to  the  extent  of  $20,000.  The  defendant 
joined  issue  on  these  allegations,  and  set  up 
the  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff;  also,  set  up  the  fur- 
ther defense  that  the  injury  resulted  from  the 
act  of  God.  The  Jury  found  a  verdict  In  fa- 
vor of  the  plaintiff  for  $10,000.  The  defend- 
ant moved  for  a  new  trial  before  his  honor. 
Judge  Gary,  who  granted  an  order  for  a  new 
trlal  unless  the  plaintiff  fwonld  remit  $2,500 
of  the  verdict,  which  the  plaintiff  did.  The 
charge  of  the  presiding  Judge  will  be  set  out 
In  the  report  of  the  case. 

The  appellant's  first  exception  Is  as  fol- 
lows: "(1)  That  the  presiding  Judge  erred  in 
charging  the  Jury  as  follows:  'If  a  cyclone 
that  could  not  be  anticipated  or  reasonably . 
foreseen  was  the  cause  of  that  wire  falling, 
and  the  company  was  not  negligent  In  allow- 
ing it  to  remain  there  for  an  unreasonable 
length  of  time,  then,  under  those  circum- 
stances, It  would  not  be  liable.* "  It  Is  not 
contended  that  the  detached  portion  of  the 
charge,  in  Itself,  states  an  erroneous  princi- 
ple of  law,  but  that  it  Is  misleading,  inas- 
much as  the  jury  might  have  Inferred  that 
If  a  cyclone  which  m^ht  have  been  ao- 
tlclpated,  or  reasonably  foreseen,  was  the 
cause  of  the  wire  falling,  and  the  com- 
pany was  not  negligent  In  allowing  It  to 
remain  there  for  an  unreasonable  length  of 
time,  still,  under  those  circumstances,  It 
would  be  liable.  The  appellant  also  con- 
tends "that  tbe  presiding  Judge,  In  confining 
his  declaration  to  the  effect  of  the  class 
storms  commonly  designated  as  'cyclone,'  re- 
jected the  proposition  that  any  other  class  of 
storm,  or  that  a  storm  of  not  quite  the  same 
degree  of  violence  as  a  cyclone,  would  oper- 
ate to  relieve  the  defendant  from  liability, 
were  It  In  other  respects  free  from  negli- 
gence." Under  the  numerous  decisions  of 
this  court  the  principle  Is  well  established 
that  the  charge  of  the  circuit  judge  to  the 
Jury  must  be  considered  as  a  whole.  When 
an  exception  is  taken  to  a  certain  portion  of 
the  presiding  Judge's  chargp  to  the  jury.  It 
Is  the  duty  of  this  court.  In  considering  the 
exception,  to  look  to  the  entire  charge,  to  as- 
certain whether  or  not  the  detached  portion 
of  the  charge  correctly  states  the  views  of 
the  law  which  the  presiding  Judge  Intraded 
to  convey  to  the  jury.  In  his  charge  to  tbe 
Jury  touching  this  question,  his  honor  said: 
"The  question  for  you  is,  were  these  wires 
erected  so  as  to  anticipate  any  ordinary  oc- 
currence in  the  weather?   Was  it  tbe  act  of 
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Uod,  or  was  It  the  careless  or  loose  manner 
la  which  the  wires  were  erected,  which  caus- 
ed this  wire  to  break?  If  It  were  the  act 
of  God,— that  Is,  snch  an  act  as  a  business 
man  of  ordinary  forethought  and  prudence 
could  not  anticipate,— then  the  company 
would  not  be  liable  under  those  circumstan- 
ces. But,  on  the  other  hand,  the  company 
is  charged  with  so  placing  their  wires,  and 
BO  keeping  them  In  repair,  as  to  withstand 
the  ordinary  weather,— rain,  heat,  cold,  and 
wind.  It  is  alleged  on  the  part  of  the  com- 
pany that  the  wire  was  broken  in  conse- 
quence of  a  severe  storm.  Was  It  an  ordi- 
nary windy  day,  such  as  is  liable  to  occur  at 
that  time  of  the  year,  or  was  It  one  that 
could  not  be  anticipated?  The  law  does  not 
require  Impossibilities.  If  a  cyclone  that 
could  not  be  anticipated,  or  reasonably  fore- 
seen, was  the  cause  of  that  wire  falling,  and 
the  company  was  not  negligent  in  allowing  It 
to  remain  there  for  an  unreasonable  time, 
then,  under  those  circumstances,  it  would 
not  be  liable.  But  if  the  accident  was  one 
due  to  the  wires  being  improperly  erected,  or 
improperly  maintained  in  repair,  or,  having 
been  properly  erected,  were  broken,  and  al- 
lowed to  remain  on  the  streets  an  unusually 
long  time,  then,  if  the  Injury  to  the  plain- 
tiff occurred  under  those  circumstances,  the 
company  would  be  liable  to  compensate  him 
In  damages.  These  are  the  general  olMierra- 
tions  that  I  desire  to  call  to  your  attention 
before  passing  upon  the  points  of  law  I  have 
been  requested  to  charge  you."  When  that 
portion  of  the  charge  set  out  in  the  exception 
Is  considered  in  connection  with  the  entire 
charge  on  the  question,  we  see  no  ground  for 
sustaining  the  objection  to  It  that  It  might 
have  misled  the  Jury.  We  come  next  to  a 
consideration  of  appellant's  second  objection 
to  the  language  of  the  presiding  judge  con- 
tained In  the  first  exception.  The  presiding 
Judge  used  the  word  "cyclone,"  in  his  charge 
to  the  jury,  because  the  witnesses  liad  testi- 
fied that  the  day  when  the  injury  as  sus- 
tained was  cyclonic.  The  charge  was  there- 
fore based  upon  the  testimony  and  applica- 
ble to  this  case.  When  the  charge  was  con- 
sidered In  its  entirety,  we  do  not  see  how  It 
can  be  construed  as  announcing  the  proposi- 
tion of  law  that,  if  the  defendant  was  free 
from  negligence.  It  would  still  be  liable,  if 
the  falling  of  the  wire  was  caused  by  a  class 
of  storm  other  tlian  a  cyclone,  or  by  a  storm 
of  not  quite  the  same  degree  of  violence  as 
a  cyclone.   The  first  exception  is  overruled. 

The  second  exception  is  as  follows:  "(2) 
That  the  presiding  judge  erred  in  refusing  to 
charge  the  defendant's  second  request  to 
charge,  viz.  that  'if  the  jury  find  that  the 
wire  in  question  was  brok«i  by  a  storm,  or 
from  some  cause  beyond  the  control  of  the 
defendant,  then  no  blame  can  attach  to  the 
defendant  from  the  fact  that  the  wire  fell, 
and  remained  lying  on  the  ground  In  the 
public  thoroughfare,  unless  it  was  allowed  to 
ranaln  there,  after  notice*  Cor  an  unreasona- 


ble length  of  time;  that  la;  for  a  i>eriod  of 
time  longer  than  would  furnish  a  reasonable 
opportunity  for  the  removal  of  the  wire.' " 
The  words  "after  notice"  rendered  the  prt^o- 
sition  of  law  therein  stated  unsound,  for  the 
reason  that  the  n^llgence  of  the  defendant 
might  have  consisted  In  Its  failure  to  know 
the  facts  c<Hinected  with  the  breaking  of  the 
wire.  In  other  words,  the  defendant  ialght 
have  been  negligently  ignorant.  District  of 
Columbia  v.  Woodbury,  136  TJ.  S.  463, 10  Sup. 
CL  900;  Branch  v.  Railway  Co.,  35  S.  O.  405, 
14  S.  E.  808.  It  was  not  the  duty  of  the 
circuit  judge  to  strike  out  that  part  of  the 
request  to  charge  which  rendered  it  defect- 
ive, and  then  charge  so  much  thereof  as  em- 
bodied a  sound  proposition  of  law.  Gunter 
V.  Manufacturing  Co.,  IS  3.  G.  443,  and  nu- 
merous other  cases  in  this  state.  The  sec- 
ond exception  is  overruled. 

The  third  exception  Is  as  follows:  "(3)  That 
the  presiding  Judge  erred  In  refusing  to 
charge,  and  In  striking  out  from  the  defend- 
ant's third  request  to  charge,  the  words  'be- 
ing Informed  of,'  wb^  they  occur  in  said 
request,  immediately  following  the  words  'a 
reasonable  time  after.' "  The  third  request 
to  charge  Is  as  follows:  "That  the  defend- 
ant was  entitled  to  a  reasonable  time  after 
[being  informed  of]  the  fall  of  the  wire,  in 
which  to  repair  It,  or  to  remove  it  out  of  the 
way  of  persons  using  the  streets;  and,  If 
the  jury  find  that  the  injury  to  the  plaintiff 
occurred  Ijefore  the  expiration  of  such  rea- 
sonable time,  then  the  plaintiff  is  not  en- 
titled to  recover  anything  in  this  action." 
This  exception  cannot  be  sustained.  The 
jury  might  have  found  that  the  injury  to  the 
plaintiff  occurred  before  the  expiration  of  a 
reasonable  time  after  the  defendant  was  in- 
formed of  the  fall  of  the  wire;  yet  this  would 
not  necessarily  have  precluded  the  plaintiff 
from  recovering  damages,  because  the  neg- 
ligence of  the  defendant  might  liave  con- 
sisted in  failing  to  take  proper  steps  to  re- 
ceive information  concerning  the  condition 
of  Its  wires.  Under  this  request  to  charge, 
if  the  defendant  was  not  informed  of  the 
fall  of  the  wire  until  a  week  or  a  month 
thereafter,  It  would  still  have  been  entitled  to 
a  reasonable  time  to  remove  the  obstruction, 
after  such  notice,  although  it  might  liave 
been  negligently  ignorant.  The  defendant 
was  bound  to  exercise  due  diligence  to  re- 
ceive Information  as  to  the  condition  of  Its 
wires,  and  its  failure  to  use  proper  diligence 
In  this  respect  would  constitute  negUgoice. 
The  third  exception  is  overruled. 

The  fourth  exception  is  as  follows:  "(4) 
That  the  presiding  judge  erred  In  refusing  to 
charge  the  defendant's  fifth  request  to  charge, 
viz.  that  'if  the  Jury  find  that  the  plaintiff 
was  injured  by  coming  In  contact  with  de- 
fendant's wir^  and  that  by  the  exercise  of 
ordinary  care  he  could  have  av<dded  such 
contact,  then  the  plaintiff  Is  not  entitled  to 
recover  anything  in  this  action.* "  It  would 
have  been  error  on  the  part  of  the  circuit 
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jadge  to  refuse  this  request,  were  It  not  tat 
the  fact  tbat  be,  in  substance,  charged  the 
propo^Uon  of  law  therein  contained  in  an- 
other port  of  bis  charge  to  the  jury,  to  wit, 
in  charging  the  defendants  sixth  request  to 
cliarge,  which  is  as  follows:  "If  the  Jury 
find  tbat  a  want  of  ordinary  care  on  the  i>art 
of  the  plaintiff  in  any  degree  contributed  to 
the  Injury,  then  the  plaintiff  cannot  recover 
in  this  action."  Whether  or  not  the  plaintiff 
had  knowledge  ttutt  the  wire  was  filled  with 
^ectrlcity,  was  a  tact  to  be  considered  by  the 
Jury  In  determining  the  question  of  negll- 
geuoe  on  the  part  <^  the  plaintiff  in  coming 
In  contact  with  the  wire,  but  the  Cailnre  to 
make  mention  of  the  electricity  In  the  re- 
quest to  charge  did  not  render  the  proposl- 
tiiin  of  inw  tliereln  stated  nnsoimd.  For  the 
reason  tbat  this  request  was  substantially 
presented  to  the  jury,  the  fourth  exception  la 
overruled. 

The  fifth  cocceptlon  Is  as  follows:  "That 
the  presiding  Judge  erred  in  commenting 
upon  the  plaintiff's  seventh  request  to  charge, 
and  explaining  the  same,  as  follows:  'If  a 
man  is  in  danger,  and  In  ordOT  to  avoid  that 
danger,  bona  fide,  does  something  which  is 
dangerous,  that  would  not  be  considered,  in 
law,  contributory  negligence.' ''  These  words 
are  to  be  construed  in  connection  with  the 
seventh  request  to  charge,  which  is  as  fol- 
lows: "When  one  Is  placed  by  the  negli- 
gence of  anothtf  in  a  situation  of  terror,  his 
attempt  to  escape  danger,  even  by  doing  an 
act  which  Is  In  itseJf  dangerous,  and  firom 
whlcib  Injury  results,  is  not  contributory  neg- 
ligence, su(^  as  will  prevent  him  from  re- 
covering." It  will  be  observed  that  the  ex- 
ception does  not  question  the  correctness  of 
tbe  law  as  charged  in  the  seventh  request, 
but  only  complains  of  error  on  the  part  of 
the  presiding  Judge  in  using  the  foregoing 
words  after  charging  said  request  When 
the  words  used  by  the  circuit  Judge  are  con- 
sidered in  connection  with  the  seventh  re- 
quest, It  will  be  BCCT  that  they  do  not  lay 
down  a  different  proposition  of  law  from  that 
contained  in  said  request  and  that  they  are 
simply  exidanat<»y  of  said  request  Bven 
if  conside-ed  alone,  these  words  do  not  state 
an  erroneous  principle  of  law,  although,  In 
themselves,  they  are  not  as  comprehensive 
as  might  have  been  desired.  It  is  the  judg- 
ment  of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


(la  S.  C.  161} 

PICKENS  COUNTY  v.  DAT  et  al. 
(Supreme  Court  of  South  Carolioa.  Sept  17, 
1895.) 

COOMrr  COMUISSIONBHS— DbCISION— APFB1.L— Ks- 
VIEW. 

1.  Tbe  minutes  of  the  meeting  of  county 
commissioners  on  a  certain  day  contnined  a 
statement,  signed  by  tbe  chairmao,  that  tbe 
board  decided  tbat  tbe  question  before  them 
was  the  approval  of  the  claim  of  D.  &  Co., 
"and.  as  soon  as  acted  upon,  duo  notice  will  be 


given  said  parties.**  On  a  later  day  the  board 
approved  rart  of  tbe  claim,  and  rejected  the 
balance.  HM,  that  there  was  no  dedrion  on 
tbe  first  day  to  be  ««>ealed  from,  bat  only  a 
ruling,  and  that  it  was  enonsdi  for  claimants 
to  appeal  from  the  decision  thereaftar  rendered 
within  five  days  of  notice  thereof. 

2.  A  board  of  county  commissioners  cannot 
refuse  to  allow  a  claimant  to  introduce  evi- 
dence to  support  his  claim,  as  Hxa  li^t  to  w- 
peal  from  the  commiflsionera  carries  with  it 
the  Incidental  right  to  introduce  evidence. 

8.  On  appeal  from  the  decision  of  county 
commissioners  rejecting  part  of  a  claim,  judg- 
ment for  claimant  for  the  full  amount  of  his 
claim  is  properly  refused,  though  it  la  sworn  tn; 
tbe  presumption  being,  in  the  absence  of  testi- 
mony to  the  contrary,  that  the  commissioners 
did  their  duty. 

Appeal  from  common  pleas  drcnlt  court  of 
Pickens  county;  Witherspoon,  Judge. 

Claim  by  Ellas  Day  and  another  against 
Pickens  county.  From  the  decision  of  the 
circuit  court  on  ai^eal  of  claimants  from  the 
decision  of  the  county  conunlsakmen^  both 
parties  appeal.  Modified. 

The  decision  of  the  court  below  was  as  fol- 
lows: "The  above-mtltled  case  was  heard 
by  me  on  appeal  by  the  plaintiffs,  Ellas  Day 
&  Co.,  from  the  Judgment  of  the  county  com- 
missioners refusing  to  bear  ttie  testimony 
of  witnesses  offered  by  plaintiffs  In  support 
of  their  claim  presented  against  Pickens 
county.  After  hearing  argument  of  counsel 
Z  conclude  that  it  was  error  as  mattor  of  law 
for  the  county  commissioners  of  Pickens 
county  to  refuse  to  hear  the  testimony  ot 
witnesses  offered  by  the  plalntUb  to  sustain 
the  claim  presented  before  said  commission- 
ers against  Pickens  connty.  While  this  court 
cannot  control  or  direct  the  board  of  connty 
commissioners  In  the  exercise  of  th^  dlft- 
cretlon  in  passing  upon  claims  presented 
against  the  county,  I  do  not  think  that  said 
board  is  Invested  by  law  with  the  power  of 
refusing  to  hear  or  to  allow  testimony  to 
be  introduced  by  persons  presenting  dolms 
against  the  county.  If  the  county  commis- 
sloners  are  invested  with  such  arbitrary  pow- 
er, if  60  disposed,  th^  could  refuse  to  hear 
testimony,  and  tiiereby  disallow  legal  de- 
mands against  the  county,  and  tiie  appellate 
court  would  have  no  means  of  ascertaining 
the  grounds  upon  which  their  Judgments  are 
based.  It  is  therefore  ordered  that  the  plain- 
tiffs' appeal  from  the  judgment  rendered  by 
the  county  commissioners  of  PlckMts  connty 
in  the  above-entitled  case  be  sustained,  and 
that  the  judgment  of  said  board  be  reversed, 
upon  the  ground  of  error,  as  matter  of  law, 
and  tbat  the  case  be  remanded  to  the  board 
of  county  commissioners  of  Pickens  county 
to  hear  such  testimony  as  tbe  plaintiffs, 
Ellas  Day  &  Co.,  may  present  In  support  of 
their  claim  upon  a  day  to  be  fixed  by  said 
commissioners,  after  due  notice  to  said  plain- 
tiffs. Id  remanding  the  case  to  the  board 
of  connty  commissioners,  it  Is  not  intended 
by  the  court  to  intimate  any  opinion  as  to 
the  merits  of  plaintiffs*  claim,  as  tbat  mat- 
ter must  be  left  to  the  discretion  of  the  board 
of  county  commissionen.  Let  A  certified  copy 


Digitized  by  Google 


S-O) 


FZCKENS  CO0NTT  v.  DAT. 


779 


of  tbla  ordfir  be  serred  inxm  the  boaziS  of 
oonnly  oommtaBtonfin  of  Flck«u  Gomily." 

Defendant's  cmi^tloiu  were  u  folUnre:  "(1) 
Because  bla  taonw  wred  in  not  holding  as  be 
vaa  reanwted  to  Ao,  fbaX  the  clalmanta, 
EUas  Day  8t  Ga.  had  not  appealed  fnnn  the 
deddon  of  Qie  board  of  oonnty  commlE^on- 
on  rmdered  on  the  SMith  day  of  December, 
1802»  wiOltt  flTe  days  fKon  that  time^  and 
In  not  dlBinisaing  the  appeal  on  that  ground. 
(2)  Because  his  honor  erred  In  not  holding, 
aa  he  was  requested  to  do^  that  the  dahnants 
had  only  appealed  tnnn  the  action  of  the 
board  of  January  8, 1893,  and  In  not  sustain- 
ing the  actku  of  said  board.  @)  Because 
his  honor  erred  In  holding  that  it  was  error, 
as  matter  of  law,  for  the  county  oommls* 
sloneEB  of  Pickens  county  to  refuse  to  hear 
the  testlm(my  of  wttnessa  offered  the 
plaintUb  to  sustain  the  dalm  presented  be- 
fore said  commlsslcmets  against  Pickens 
icottaty.  Because  his  honw  ened  In  or> 
deting  that  the  appeal  be  sostftlned*  and  the 
Judgment  of  the  board  rerosed,  upon  tiie 
.  eroand  of  error,  as  matter  of  law,  and  tbat 
the  case  be  remanded  to  the  board  of  county 
commlsskHDinB  ot  Pl<Aai8  county  to  hear 
such  teatliQfmy  as  the  plaintiffs,  Bllaa  Day 
ft  Oa,  may  present  In  aupptwt  of  tiielr  claim 
upon  a  day  to  be  fixed  by  said  commlsrtonm. 
00  Because  bis  honw  erred  In  not  holding, 
as  he  was  requested  to  do,  that  It  was  in 
tbe  discretion  of  the  l»ard  of  ooonty  commls- 
slonera  whether  they  would  hear  testimony 
on  the  claim,  or  not,  and  that  It  was  not  er- 
ror of  Jaw  to  r^use  to  hear  said  teattmony." 

The  claimants*  exceptions  were  as  follows: 
**(1)  Because  bis  honor.  Judge  Withnaqpoon, 
erred  In  not  giving  Judgment  In  favw  of  the 
claimants  ftar  the  full  amount  ot  thdr  claim; 
than  being  no  testimony  against  tt,  and  the 
claim  being  duly  sworn  to  by  the  claimants. 
.Ci>  Because  the  (dicult  Judge,  tnnn  all  tbe 
papers  before  him,  should  have  rendered 
Judgment  In  fiiTor  of  the  claimants  for  the 
amount  of  their  claim." 

James  P.  Carey,  for  Pickens  Ooun^.  Juli- 
us E.  Boggs  and  Gotbran,  Wells,  Ansel  & 
(Homngaworth.  for  Day  ft  Co. 

GABY,  J.* On  the  17th  day  of  October, 
3892,  the  claimants,  Ellas  uay  and  B.  K. 
,[Bowen,  filed  a  claim  la  the  office  of  the 
board  of  county  commissioners  for  Pickens 
county  for  the  sum  of  {3,346.  On  the  24th 
day  of  November,  1892,  at  a  meeting  of  the 
board  of  county  commlBslonerB,  the  claim- 
ants appeared  before  said  board,  through 
their  attorneys,  and  asked  to  be  allowed  to 
Introduce  testlmonyln  support  of  their  claim. 
Tbe  board  refused  to  allow  tbe  claimants  to 
introduce  testimony.  In  t^e  minutes  of  the 
meeting  on  that  day  appears  the  following 
statement,  signed  by  tbe  chairman  of  said 
board:  "The  board  decided  that  the  question 
before  them  Is  the  approving  or  disapprov- 
ing tbe  claim  filed  In  this  office  by  Ellas  Day 


ft  Oo.  for  |S,8tt;  and,  as  soon  as  acted  up- 
on, due  notice  will  be  given  said  parties." 
On  the  8d  day  of  January,  1883,  the  board 
approved  said  claim,  to  the  sctent  of  HOO, 
bat  rojected  the  balance  of  it  TbiB  actlmt 
of  tbe  board  was  filed  In  tba  office  of  the 
commlsBloners.  On  the  8th  day  of  July, 
1888,  the  attorneys  of  Day  ft  Co.  requested 
a  certified  copy  of  the  action  of  the  board  <m 
said  claim,  wblch  was  the  first  notice  said 
attorneys  had  tbat  said  dalm  had  been  ap- 
proved  for  $100.  The  attorney  of  Day  ft 
Go.  served  notice  oT  appeal  oa  the  12th  day 
of  July,  1893,  from  the  decision  of  said 
board,  and  the  case  was  beard  by  bis  faonor. 
Judge  Witberspoon,  who  rendered  the  deci- 
sion which  will  be  set  out  In  the  repinrt  of 
this  case.  From  this  decMon  both  claim- 
ants  and  defendant  have  ai^kealed,  iqwn  ex- 
ceptions which  will  also  be  set  out  In  the  re- 
port of  the  case. 

The  first  and  second  of  defendant's  excep- 
tions will  be  considered  together.  Tbe  board 
of  county  commissions  simply  made  a  rul- 
ing on  the  24th  day  of  November,  1892,  but  did 
not  make  a  decision  upon  the  claim.  In  the 
minutes  of  their  meeting  on  that  day  th^ 
say,  "As  soon  as  acted  upon,  due  notice  will 
be  given  said  parties."  Although  the  deci- 
sion upcHi  the  claim  was  filed  on  the  8d  day 
of  January,  1893,  still  the  claimants  did  not 
have  notice  thereof  until  the  8th  day  of  July, 
1893.  and  In  less  than  fire  days  th^  served 
notice  of  appeal  from  snCh  decision.  This 
was  In  due  time.  These  exertions  are 
therefore  overruled. 

The  third,  fourth,  and  fifth  exceptions  will 
be  consldoed  together,  as  th^  raise  prac- 
tically but  the  one  qu»tlon,— whethw  the 
board  of  county  commlsslcmers  had  the  right 
to  refuse  to  allow  the  claimants  to  Introduce 
testimony  to  sustain  tibelr  claim.  This  ques- 
tion was  decided  by  either  Green  v.  County 
Com'rs,  27  8.  a  9,  2  S.  B.  61B.  or  Tlnsley  v. 
Union  Co.,  40  S.a278,18  8.  n.794.  Tlie 
law  allows  an  appeal  from  the  decision  of 
the  board  of  county  commlsslmers,  and  If 
the  board  bad  the  right  to  refuse  to  allow  a 
claimant  to  introduce  testimony  to  sustain 
his  claim,  then  they  could  practically  de- 
stroy this  right  by  such,  refusal.  If  an  ap- 
peal should  be  taken  from  their  decision,  the 
preBumptl<m  vronld  be  that  the  board  bad 
acted  correctly;  and  the  appelant  would  be 
powerless  to  overcome  this  presumption  by 
testimony,  thus  rendering  his  appeal  nuga- 
tory. The  right  to  appeal  carries  with  It  the 
Incidental  right  to  Introduce  testimony  to  es- 
tablish tbe  taxita  of  the  case.  These  excep- 
tions are  overruled. 

We  come  next  to  a  consideration  of  excep- 
tions on  the  part  of  Day  ft  Go.  Tbe  first  ex- 
ception cannot  be  sustained,  because,  In  tbe 
absence  of  testimony  to  the  contr^,  the 
presumption  Is  that  the  board  of  county  com- 
missioners did  their  duty  In  the  premises. 
The  case  Is  unlike  the  case  of  Aull  v.  New- 
berry Co.  (S.  O.)  20  S.  E.  61.  where  the  only 
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tefltlmony  was  that  of  the  claimant  What 
we  have  Jvst  said  In  regard  to  the  first  of 
Day  ft  Oa'B  ezcepttoas  disposes  also  of  their 
second  ezceptloiL 

It  Is  the  Jadgmuit  of  this  court  that  the 
case  be  remanded  to  tha  conrt  of  common 
^eas  for  Pickens  conntar  for  the  purpose  of 
making  each  changes  in  the  order  as  are  ren- 
dered  necessary  by  the  recent  act  of  the  leg* 
Islatnre  In  re^ud  to  the  powers  and  duties 
of  county  commtsstoners,  and  that  in  all  oth- 
er respects  the  Judgmmt  of  the  circott  court 
be  affirmed. 


(45  8.  c.  H) 

STEWART  «t  aL  T.  BLALOOK  et  aL 

(Supreme  Ooort  of  South  Carolina.         9, 1895.) 

ASSIGMHBSTOVHoyBSTBAD — RlQHTS  OV  UlNOBS— 
LlUITATIOKS. 

1.  Tbe  aBsignment  of  homeBtead  In  lands 
of  an  intestate  does  oot  affect  the  rights  of 
the  heirs  nnder  the  statute  of  distrlbations, 
but  simply  protects  the  property  from  credit- 
on. 

2.  Homestead  ri^ts  as  against  creditors 
most  be  determined  oy  the  homestead  law  in 
fbrce  at  Ihe  time  the  debts  were  created. 

&  Homestead  Act  1880  (17  St  513).  S  2. 
proTides  that  after  the  proceedings  for  setting 
aside  the  homestead  of  uie  head  of  the  family, 
Qnder  process  against  him,  have  become  final, 
the  title  to  the  homestead  so  set  off  shall  be 
"forever  discharged  from  aJI  debts."   Section  4 

EroTides  that,  in  case  the  father  be  dead,  the 
cmestead  set  apart  to  the  widow  and  children 
shall  be  subject  to  partition  "in  like  mann^  as 
if  uo  debt  existed.'^'  Held,  that  tbe  homestead 
so  set  apart  to  the  widow  and  diildren  was  dis- 
charged from  all  debts,  and  on  the  widow's  death 
was  subject  to  partition  among  the  children. 

4.  A  sale  under  mortgage  foreclosure  is  an 
alienation  within  St.  3  &  4  W.  &  M.  c  14,  mv> 
Tiding  that  an  action  by  a  creditor  to  subject 
real  estate  of  his  debtor,  which  has  descended 
to  his  heirs,  to  the  payment  of  the  debt,  is  bar- 
red if  not  commenced  until  after  a  bona  fide 
aliaution  by  such  heirs. 

Appeal  from  common  pleu  circuit  court  of 
Pickens  county;  Watts,  Judge. 

Action  by  Tempy  G.  Stewart  and  others, 
hdrs  of  Moses  M.  Jones,  and  A.  C.  Wyley 
and  another,  creditors  of  said  Jcmes,  against 
Oorrle  U.  Blalock  and  others  to  recovw  land, 
and  for  a  partition.  From  a  Judgment  In 
favor  of  the  h^rs  for  part  of  the  land,  dis- 
charged  from  the  claims  of  tbe  above  cred- 
itors, the  heirs  and  such  creditors  appeal. 
Affirmed. 

J.  P.  Casey  and  Jobnson  &  Blch^,  for  ap- 
pellants. Julias  B.  Boggs  and  Gotbran, 
Wells,  Ansel  ft  Holllngsworth,  fm-  respond- 
ents. 

McIVBR,  O.  J.  On  the  2d  day  of  October. 
1883,  MoaeB  M.  Jones  died  Intestate,  b^ng 
seised  and  possessed  of  the  real  estate  which 
Is  the  subject  of  this  action,  leaving  as  his 
bdrs  at  law  his  widow  and  children.  On  the 
11th  of  November,  1884,  the  widow,  Mar- 
garet Jones,  commenced  an  action  against  the 
other  heirs  tor  partition  of  said  land,  nnder 
which  It  seems  that  the  creditors  of  Moses 


M.  Jones  were  called  In  to  establish  their  de- 
mands, and  the  two  plaintiffs  mentioned  in 
the  title  oC  this  case  aa  creditors,  some  time 
in  the  year  1886,  established  their  claims.. 
While  this  actlim  for  partition  was  pMidlngp 
the  widow,  Margaret  Jones,  filed  hex  aivUeap 
tlon  for  homestead,  under  which  the  said 
land  was  assigned  to  ha  as  h<Hneetead,  and 
duly  confirmed  by  an  order  of  the  court  dated 
26th  September,  1885,  and  the  action  for  par- 
tition was  discontinued.  The  widow,  Mar- 
garet Jones,  on  the  17th  of  June,  1887,  exe* 
cuted  a  mortgage  on  the  said  land  to  the  Peo> 
pie's  Bank,  and  under  proceedings  to  ton- 
dose  said  mortgage  the  land  was  boLA  and 
botvht  by  Frank  Hammond,  who  on  the  29th 
of  8q»tember,  1888,  sold  and  conveyed  the 
same  to  W.  W.  Blalodc  Some  time  after  the 
year  1891,  the  said  W.  W.  Blalock  died  Intes- 
tate, leaving  as  his  hebn  at  law  his  widow, 
the  defendant  Corrie  M.  Blalock,  his  father, 
tbe  defendant  Bob^  W.  Blalock,  and  his 
brother,  the  defendant  L.  F.  Blalock.  After 
the  death  of  the  said  W.  W.  Blalock,  his  wid- 
ow, the  defendant  Omle  M.  Blalock,  had  tiw 
said  land  ass^ed  and  set  off  to  ha  as  a. 
homestead,  and  she  has  ever  rince  been  In 
tbe  possession  thereof.  In  the  meantime  to 
wit,  on  tiw  14th  of  July,  1880,  tbe  widow, 
Margaret  J<mes»  departed  this  life  Intsstate; 
and  «t  tin  8th  of  January,  1894,  the  iwesoit 
action  was  commenced  .by  the  belrs  of  Moses 
M.  Jones,  and  also  of  Blargarat  Jones,  fOr  the 
recovwy  of  said  land,  and  for  partition  of  tbe 
same  according  to  thdr  respecttre  Intmats, 
to  which  action  the  credltns  ct  Bfoeea  M. 
Jones  who  bad  proved  their  claims  under  the 
previous  action  for  partition  are  made  par- 
ties plaintiff.  The  case  was  referred  to  a 
referee,  who  made  his  report,  ascertaining  the 
facts^  and  the  same  came  before  his  honor. 
Judge  Watts,  who  rendered  a  decree  holding 
that  the  widow,  Margaret  Jones,  took  an  un- 
divided tme-thhrd  biterest  tn  the  land  to  fee^ 
which  passed  to  those  claiming  under  the  sale 
for  foreclosure,  and  that  the  other  two-thbds 
were  subject  to  putltl<m  among  the  dtdldren 
of  Moses  M.  J<mes,  discharged  frcsn  his  debts. 
He  therefore  rendered  judgment  that  the  land 
be  B<rfd,  and  that  the  jvoceeds  of  sudi  sale, 
after  paying  the  costs  and  exngnses  of  this 
case,  and  any  Hen  t<a  taxes,  na  aiq>Ued  aa 
foUows:  First,  to  the  amount  ascertained  by 
the  report  ct  fbe  referee  to  have  been  paid 
by  the  defoidant  Oorrle  M.  BlaJo<ft  for  taxes 
on  tbe  land;  secrad,  me-thlrd  of  the  balance 
to  the  said  Oorrle  M.  Blalock;  third,  the  re- 
maining two-thlrda  to  tbe  <^dren  and  grand- 
children of  said  Moses  M.  Jones,  according  to 
thebr  respective  interests.  From  this  judg- 
ment both  the  heirs  at  law  and  the  creditors 
appeal  upon  the  several  grounds  set  out  In  the 
recwd.  By  tfaese  grounds  the  h^ta  at  law 
Impute  erfor  to  the  circuit  Judge  In  holding 
that  tbe  widow,  Margaret  Jones,  took  an  un- 
divided third  lntra«Bt  In  fee,  and,  <mi  the 

1 contrary,  contend  that  she  toek.  only  a  life 
estate  and  that  upon  her  death  the  kind  was 


Digitized  by  Google 


8.  a) 


STEWABT  0. 


I.  BLALOCK. 


775 


subject  to  partition  among  the  heirs  at  law 
of  Moses  M.  Jones  according  to  their  respec- 
tive interests;  while  the  creditors  contend  that 
they  were  entitled  to  have  their  debts  paid  be- 
fore any  partition  could  be  made. 

It  is  very  evident  that  the  primal  question 
in  this  case  la  as  to  the  nature  of  the  estate 
which  the  widow,  Margaret  Jones,  took  In  the 
land.  Was  It  an  estate  in  fee,  so  far  as  her 
<listrlbutive  share  thereof  was  concerned,  as 
held  by  the  circuit  judge,  or  was  it  a  mere 
life  estate,  as  contended  for  by  appellants? 
If  there  had  been  no  -creditors  of  the  Intes- 
tate, Moses  M.  Jones,  at  the  time  of  his  dratb, 
there  can  be  no  doubt  that  this  land  would 
have  descended  to  and  vested  In  his  widow 
and  children,  as  his  heirs  at  law,  in  fee  simple, 
subject  to  partition  among  th^  in  the  pro- 
portions fixed  by  the  statute  of  dlBtrlbntlons*— 
one-third  to  the  widow  and  the  remaining 
two-thlrda  to  the  children.  Now,  as  It  la  well 
settled  in  this  state,  at  least,  that  the  home- 
stead provisions  create  no  new  estate,  and  do 
not  invest  estates  already  existing  with  any 
new  Qualities,  or  subject  them  to  any  restric- 
tions, but  simply  secure  a  right  of  exemption 
by  forbidding  the  use  of  the  process  of  the 
court  to  sell  certain  property  for  the  payment 
of  debts  (EUiott  v.  Mackorell,  19  S.  C,  at  page 
242,  and  Chalmers  v.  Turnipseed,  21  S.  C, 
nt  page  136),  and  as  It  has  been  held  in  Ex 
parte  Kay,  20  S.  C,  at  page  248,  that  the 
homestead  laws  are  not  designed  to  alter  or 
in  any  way  affect  the  statute  of  distributions, 
It  follows,  necessarily,  that  the  title  to  this 
land,  even  after  Its  assignment  as  a  home- 
stead, remained  vested  In  the  heirs  at  law. 
The  only  effect,  therefore,  of  the  asslgnm^t 
of  the  homestead  in  this  case,  so  far  as  the 
rights  of  the  heirs  at  law  were  concerned,  was 
simply  to  protect  the  property  from  the  grasp 
of  credltons,  and  did  not  in  any  way  disturb 
or  alter  the  rights  of  the  heirs  at  law  as  fixed 
by  the  statute  of  distributions.  It  is  very 
clear,  therefore,  that  the  appeal  of  the  heirs 
at  law  cannot  be  sustained. 

Xext  as  to  the  appeal  of  the  creditors. 
That  appeal  practically  rests  upon  the  prepo- 
sition that,  upon  the  death  of  the  widow, 
the  exemption  provided  by  the  homestead 
laws  terminated,  and  the  land  in  question 
again  became  subject  to  the  payment  of  the 
debts  of  the  intestate,  before  any  partition 
could  be  made,  so  that  our  first  Inquiry  is 
whether  that  proposltlai  Is  well  founded. 
We  are  somewhat  embarrassed,  In  pnnmlng 
this  inquiry,  by  the  fact  that  It  mmbere  ap- 
pears In  the  "case**  where  these  debts  were 
contracted,— a  fact  which  might  become  im- 
portant in  one  aspect  of  the  case.  Ail  that 
does  ai^iear  is  that  these  claims  were  proved, 
In  the  first  partition  suit,  some  time  in  1885, 
and  therefore  these  debts  must  have  been 
contracted  before  that  time,  bat  bow  long 
before  we  are  not  able  to  ascertain.  The 
cases  of  Cbalmers  v.  Turnipseed,  supra,  and 
Trtmmler  t.  Wlnsmlth,  41  S.  C.  109,  19  S.  E. 
283,  are  relied  upon  by  these  appellants  to 


sustain  the  proposition  above  stated.  But  it 
win  be  observed  that  both  of  these  cases 
were  decided  under  the  homestead  laws  as 
they  stood  prior  to  the  amendment  of  the 
constitution  adopted  l3th  December,  1880  (17 
St  320),  and,  of  course,  prior  to  the  act  of 
24th  December,  1880  (17  St.  513),  passed  in 
pursuance  of  the  mandate  contained  in  that 
amendment:  "It  shall  be  the  duty  of  the 
general  assembly,  at  their  first  session,  to  en- 
force the  provisions  of  this  section  by  suita- 
ble legislation."  For,  as  was  held  in  Trlm- 
mier  v,  Wlnsmlth,  supra,  the  right  of  homo- 
stead  must  be  governed  by  the  law  in  force 
at  the  time  the  debt,  to  the  payment  of  which  • 
It  Is  sought  to  be  subjected,  was  created;  and 
In  both  of  those  cases  the  debts  sought  to  be 
enforced  were  contracted  prior  to  the  year 
1880.  Indeed,  in  the  case  of  CJhalmers  v.  Tur- 
nipseed the  debts  must  have  been  contracted 
prior  to  or  during  1869,  as  the  Intestate  died 
in  August  of  that  year.  Sut  in  the  present 
case  the  debts  sought  to  be  enforced  must  be 
regarded,  in  the  absence  of  any  evidence  to 
the  contrary,  as  having  been  contracted  since 
1880,  as  the  first  we  hear  of  them  was  In 
1885.  The  proposition  contended  for  must, 
therefore,  be  tested  by  the  law  as  it  stood  in 
1880.  Ttis  view  is  expressly  recognized  by 
the  late  Chl^  Justice  Simpson,  for.  In  de- 
livering the  opinion  of  the  court  in  Chalmers 
v.  Tnmlpseed,  aft^  noticing  the  provisions 
of  the  acts  of  1868,  1872,  and  1873,  he  says: 
"There  has  been  a  subsequent  act,— the  act  of 
1880;  the  one  now  of  force,— but  it  has  no 
ajpUcation  here,  and  need  not  be  considered." 
And;  again,  he  says:  "The  personal  property 
valued  at  iS477.15  was  set  apart  to  her  [the 
widow],  in  kind,  under  the  act  of  1873,  and 
under  that  act  was  subject  to  partition 
among  the  children;  but  In  this  case  there 
are  no  surviving  childr^i.  Had  there  been, 
another  difficult  question  would  have  been 
presented.  Section  2  of  this  act  does  not  pro- 
Tide  that  when  the  homestead  is  set  off,  as 
the  act  directs,  to  the  head  of  the  family,  it 
shall  be  forever  discharged  from  all  debts 
of  said  debtor  then  existing  or  thereafter  to 
be  contracted.  This  provision  is  also  found 
In  the  act  of  1880,  but  it  is  not  in  the  act  of 
1872  [the  act  und»  which  the  real-estate  ex- 
emption was  allowed  in  that  case].  What 
effect  this  section  will  have  on  homesteads 
set  off  under  the  act  now  of  force  has  not 
been  considered  here."  So  tljat  it  is  very  olv 
vions  that  the  question  now  presented  is  a 
new  question,  and  may  be  stated  as  follows: 
Wheth^  there  is  any  such  limit  to  the  ex- 
emption provided  for  under  the  constitution 
as  amended  in  1880,  or  the  act  passed  to  en- 
force the  provisions  of  that  amendment,  as  is 
contended  for  by  these  appellants.  A  v^y 
brief  review  of  the  previous  legislation  upon 
this  subject  may  throw  some  light  upon  thltf 
question.  The  first  act  (1868;  14  St  21)  ex- 
pressly provided,  in  its  fourth  section:  "The 
estate  or  right  of  homestead  of  the  head  of 
any  family,  existing  at  his  death,  shall  con- 
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tUine  for  the  benefit  of  hia  widow  and  minor 
children  and  be  held  and  enjoyed  by  th&n 
until  the  youngest  child  Is  twenty-one  years 
of  age,  and  until  the  marriage  or  death  of  the 
widow,  and  be  limited  to  that  period.**  By 
the  fourth  section  of  the  act  of  1872  (15  St 
230)  It  Is  provided  "tliat  the  homestead,  when 
assigned  as  herein  prescribed  shall  vest  in 
the  heads  of  the  family  in  fee  simple  and 
be  freed  and  discharged  from  all  debts  and 
liabilities  whatever,  so  long  as  he  or  she  shall 
remain  resident  In  the  state,  and  no  longer"; 
but  In  the  eighth  section  of  the  same  act, 
which  secures  a  right  of  homestead  to  the 
widow  and  min<H'  children  of  any  deceased 
father  or  husband,  there  Is  no  provision  as  to 
the  time  during  which  such  exemption  from 
debt  shall  continue.  By  the  second  section 
of  the  act  of  1873  05  St  370)  It  Is  provided 
that  after  the  proceedings  tor  setting  aside 
the  homestead  to  the  head  of  the  family,  un- 
der process  against  him,  have  become  final, 
by  filing  the  return  of  the  appraisers,  "the 
title  of  the  homestead  so  set  off  and  assigned, 
shall  be  forever  discharged  from  all  debts  of 
said  debtor  then  existing,  or  thereafter  con- 
tracted"; and  by  section  4  of  said  act  It  Is 
provided  as  follows:  "If  the  husband  be 
dead,  the  widow  and  children,  if  the  father 
and  mother  be  dead,  the  children  living  on 
the  homestead,  whether  ,  any  or  all  of  such 
children  be  minors  or  not,  sliall  be  ^titled  to 
have  the  family  homestead  exempted  in  like 
manner  as  If  the  husband  or  parents  were 
living;  and  the  homestead  so  exempted  shall 
be  subject  to  partition  among  all  the  children 
of  the  head  of  tbe  family  In  like  manner  as 
if  no  debt  existed."  Next  comes  the  act  of 
1880  "(17  St  513),  which  Is  entitled.  "An  act 
to  determine  and  perpetuate  the  homestead," 
and  seems  to  be  the  law  now  In  force,  at  least 
so  far  as  the  question  now  presented  Is  con- 
cerned. The  second  and  fourth  sections  of 
that  act  are  substantially  the  same  as  those 
above  cited  from  the  act  of  1873.  From  this 
baaty  review  of  the  legislation  upon  the  sub- 
ject It  is  ai^)arent  that  In  the  earlier  acta  an 
intention  to  limit  the  duration  of  the  exemp- 
tlon  was  expressed;  but  In  the  later  acta  no 
such  intention  appears,  and,  on  tbe  contrary, 
it  appears  that  the  intention  was  to  declare 
the  property  exempted  forever  discharged 
from  liability  for  debt.  This  intention  Is  ex- 
pressly declared  In  the  second  section  of  the 
act  of  1880,  In  the  reference  to  property  ex- 
empted under  process  againat  the  debtor,  and 
is  necessarily  implied  from  the  fourth  sec- 
tion of  the  act,  providing  for  a  claim  of 
homestead  by  the  widow  and  children,  by 
the  express  declaration  that  such  property  Is 
subject  to  partition  among  all  the  children 
"in  like  manner  as  If  no  debt  existed."  We 
do  not  think,  therefore,  that  the  proposition 
upon  which  the  appeal  of  the  creditors  rests 
can  be  sustained. 

There  Is  also  another  ground  upon  which 
the  appeal  of  tbe  creditors,  as  against  the 
defendant  Corrle  M.  Btalock*  must  be  dismiss- 


ed. While  It  Is  golte  true  that,  aside  from 
all  question  ot  hom^tead,  a  creditor  of  an 
Intestate  may,  by  prop^  proceedings,  insti- 
tuted within  tiie  proper  time,  subject  real  es- 
tate of  bis  debtor,  which  has  descended  to 
his  heira,  to  tbe  payment  of  his  debt,  yet.  If 
such  real  estate  has  been  bona  fide  alienated 
by  tbe  heir,  beford  the  creditor  commences 
his  action  for  tbe  recovery  of  his  debt  his 
right  to  subject  such  real  estate  to  the  pay- 
ment of  his  debt  Is  gone  by  vlrtne  of  tbe  pro- 
visions of  the  statute  of  3  &  4  W.  &  M.  c. 
1^.  So  that  disembarrassing  this  case  of 
any  qnestton  of  homestead,  if  It  appears  that 
the  land  which  these  creditors  are  se^ng 
to  subject  to  payment  ot  their  debts  was 
bona  fide  alienated  before  these  creditors 
commsiced  ttielr  proceedings  to  recover  their 
debts,  their  right  to  do  so  is  barred  by  such 
alienation.  Now,  while  a  mortgage  cannot 
be  regarded  as  an  alienation,  und^  tbe  stat- 
ute of  William  and  Mary  (Simons  t.  Bryce, 
10  8.  C.  364),  yet  if  the  mortgaged  premises 
are  sold  under  proceedings  for  foreclosure, 
that  does  amount  to  such  an  alienation  (War- 
ren T.  Raymond.  12  S.  C.  9).  So  that  the  in- 
qnlry  here  Is  whethor  the  sale  of  tbe  mort- 
gaged premises  was  made  before  these  appel- 
lants instituted  their  proceedings  to  recover 
their  debts.  The  f(H%closure  sale  was  made 
Ii^  September,  1889,  and  these  appdlants 
could  not  have  presented  and  proved  their 
claims  in  the  present  case  until  after  that 
time,  for  the  present  action  was  not  com- 
menced until  the  8th  of  January,  1894.  It  Is 
true  that  It  Is  stated  in  the  "case"  that  these 
appellants  iHresented  and  proved  their  claims 
In  1885,  under  the  first  action  for  partiUou, 
but  that  aiftion  was  discontinued,  as  we  must 
assume,  by  the  consent  of  the  appellants;  for 
without  their  consent  the  action  could  not 
have  been  discontinued  afts  they  had  been 
called  In  and  established  their  clalma.  Adgcr 
V.  Pringle,  11  S.  C,  at  page  547,  and  the 
cases  there  cited.  If,  th^efore.  the  first  ac- 
tion for  partition  was  discontinued  by  con- 
sent It  must  be  regarded  as  If  no  such  action 
had  ever  been  instituted,  and  nothing  had 
been  done  under  It  and  hence  to  determine 
when  these  appellants  commenced  their  ac- 
tion for  the  recovery  of  their  debts,  or,  what 
amounts  to  the  same  thing,  when  they  pre- 
sented and  proved  their  claims  In  this  action 
C^V'arren  v.  Raymond,  17  S.  O.  202),  we  must 
look  alone  to  the  time  when  these  claims 
were  presented  In  this  action.  It  seems  to 
us,  therefore,  that  upon  this  ground  these  ap- 
pellants can  have  no  claim,  as  against  the 
one-third  of  tbe  proceeds  of  the  sale  ot  the 
land  ordered  to  be  paid  to  the  defendant  Cor- 
rle  M.  Bialock,  as  alienee  of  tbe  Interest  of 
Margaret  Jones;  for  certainly  the  mortgage 
of  Margaret  though  purporting  to  cover  the 
whole  of  the  land,  followed  by  the  sale  oa 
foreclosure,  operated  as  a  valid  alienation  to 
the  extent  of  her  int»%st  (one-third)  then^ln. 
Young  T.  Bdwards,  88  S.  0.  404,  11  8.  &. 
lOOO. 
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It  may  not  be  amiss  to  add  that,  while  1}ie 
clatnu  of  theee  appellants  are  spoken  of  In 
the  "case"  as  "Jndgments,"  7«t  we  think  ttx9j 
are  Imivoper^  so  designated,  for  It  does  not 
appear  that  any  report  on  claims  was  ever 
made,  and,  until  such  report  was  made  and 
confirmed,  we  do  not  see  how  they  cotdd  ac* 
quire  any  of  the  attributes  ot  a  Jadgment. 
The  Jndgmait  of  this  court  Is  that  tli»  Judg- 
ment ot  the  circuit  court  be  affirmed. 


(«  8.  C.  IS) 

HALLt.  halu 
(Sinpreme  Court  of  South  OaraUna.  Sept  9^ 
188&) 

Rbtibw  on  ArnuL— Fbauv  —  AaemMiiuTm 

BXOBPTIONB. 

1.  Where  there  ia  evidence  to  snpport  the 
findings  of  fact  made  by  a  drcnit  judge)  they 
will  not  be  dictorbed. 

2.  Fraud  cannot  be  predicated  on  a  cal- 
colation  of  Interest  on  a  oond,  after  the  lapse 
of  15  years,  where  neither  the  bond  nor  a 
memorandum  hereof  has  been  preserved. 

8.  HI»!wtloti»  which  are  argumentatiTa 
should  not  be  considered  on  appeal. 

Ara>eal  from  comnfon  pleas  dxcnlt  omizt  of 
Kmbaw  county;  Aldrlch,  Jttdg«. 

Action  1v  Lonlsa  Hall  against  H.  H.  Hall 
to  ckoqA  a  deed,  and  for  an  accounting. 
Tnm  a  jadgment  dismissing  the  c<»nplalnt, 
plaintift  appeals.  Defendant  died  pending 
appeal,  and  W.  W.  Hall,  ezaentw,  was  snb- 
stitoted  as  respondent  Afflnned. 

JTor  prior  report  nelOS.a.80Bh41S.a 
168. 

A  B.  Stacks,  for  appellant   J.  T.  Haj, 

for  respondent 

POPE,  J.  The  action  was  originally  be- 
tween the  present  plaintiff  and  Harrison  H. 
Hall  as  defendant  In  tills  plight  It  came 
before  the  court,  when  our  former  Judgment 
was  rendered,  awarding  plaintiff  a  new  trial; 
and,  with  these  same  parties,  It  came  on  for 
a  hearing  before  his  honor,  Judge  Aldrlch, 
at  the  Jane,  1896,  term  of  court  of  common 
pleas  for  Kershaw  county,  in  this  state. 
After  an  appeal  was  taken  from  Judge  Aid- 
rich's  decree,  the  defendant,  Harrison  H. 
Hall,  departed  this  life,  leaving  a  will,  of 
which  W.  W.  Hall  was  liomlnated  and  quali- 
fied as  executor.  So  on  the  24th  day  of 
April,  1895,  this  court  passed  an  order  substi- 
tuting the  said  W.  W.  Hall,  as  such  executor, 
the  party  defendant  A  full  history  of  the 
Issues  fnvolTed  In  this  action  Is  set  forth  in 
the  opinion  of  Mr.  Justice  HcGowan  In  Hall 
V.  H^,  41  S.  C.  168,  19  S.  E.  305.  By  that 
judgment  this  cause  was  remanded  to  the 
circuit  court  for  a  new  trial,  at  which  the 
defendant  was  required  to  make  It  plain 
jthat  the  conveyance  made  to  him  In  the  year 
1880  by  the  plaintiff,  Louisa  Hall,  for  the 
acres  of  land,  was  fairly  and  Toluntarily 
made,  upon  a  separate  and  independent  con- 
tract of  sale,  disconnected  from  the  mort- 
gage contract,  and  also  that  the  plaintiff 


knew  the  diaracter  and  effect  of  the  paper 
she  signed,  and  that  she  signed  It  voluntari- 
ly and  Intelligently.  Under  these  specific 
directions,  the  wliole  cause  was  reheard  by 
Judge  Aldrich,  who  had  all  the  witnesses  be- 
fore him,  in  giving  their  testimony,  except 
Mrs.  Hall,  the  plaintiff,  whose  testimony  was 
taken  out  of  court  After  this  hearing.  Judge 
Aldrlch  rendered  his  decree,  wherein  he 
found  every  issue  In  favor  of  the  defendant, 
and  dismissed  the  complaint  The  plaintiff 
Is  now  before  this  court  a  second  time,  on 
five  exceptions,  as  follows:  "(1)  His  honor 
ored  in  holding  that  the  defendant  bad  the 
right  to  calculate  interest  on  the  mortgage 
debt  at  ttfe  rate  of  18  per  cent,  up  to  the 
time  of  the  making  ot  the  deed,  when  the 
mortgage  called  for  that  rate  of  interest  only 
up  to  the  maturity  of  the  installments  of  the 
debt,  and  no  longer,  whereas  he  shonld  have 
held  that  the  defendant  In  calculating  such 
rate  of  interest  after  maturity  of  such  in- 
stallments, took  advantage  of  i^alntlfr,  an 
aged  and  Illiterate  woman;  such  advantage 
being  fraud  perpetrated  upon  b»,  and  should 
have  vitiated  the  deed.  (2)  That  his  honor 
shonld  have  held  that  whether  such  calcu- 
lation of  Interest  was  a  ftaud  or  a  mistake, 
it  inured  to  the  benefit  of  the  mortgagee, 
placed  the  mortgagor  at  a  disadvantage,  and 
should  have  vitiated  the  deed.  (8)  Because 
bis  honor  erred  In  condudli^  that  a  calcu- 
lation of  the  Interest  at  18  per  cent  would 
aggregate  the  amount  or  neaiiy  the  amount, 
of  the  consideration  expressed  in  the  deed, 
whereas,  instead,  his  honor  shonld  have  cal- 
culated that  one  or  more  payments  moat 
have  been  made  ui>on  the  debt  because  a 
calculation  of  18  per  cent  Interest  upon  the 
original  debt  to  the  making  of  the  deed 
would  be  more,  and  that  a  calculation  of  the 
Interest  at  18  per  cent  on  the  installments 
of  the  debt  until  they  become  due,  and  T 
per  cent  afterwards,  would  aggregate  less, 
than  the  consideration  expressed  in  the  deed, 
and  that,  therefore,  It  Is  reasonable  to  con- 
clude that  the  IS  per  cent  must  have  been 
calculated  to  the  time  of  making  the  deed, 
and  one  or  more  payments  must  have  been 
made  upon  the  debt  as  testified  by  the  plaln- 
tiCT  and  others.  (4)  That  his  honor  erred  in 
holding  that  the  purchase  by  the  defendant 
from  the  plaintiff  of  the  land  In  dispute  was 
an  honest  open,  and  fair  transaction;  that 
the  consideration  was  reasonable,  proper, 
and  fair;  and,  as  conclusion  of  law,  that  de- 
fendant's title  is  valid,  whereas  he  should 
have  held  that  the  defendant  took  advantage 
of  plaintiff,  an  aged  and  Illiterate  woman; 
used  his  position  as  mortgagee  to  influence 
her;  that  no  new  consideration  passed  be- 
tween them;  no  price  was  agreed  upon  for 
the  land;  that  the  transaction  was  not  dis- 
connected from  the  mortgage;  that  plaintiff 
did  not  know  the  difference  between  a  mort- 
gage and  an  absolute  conveyance,— and 
should  have  concluded  that  said  deed  was 
null  and  void.   (6)  Chat  his  houw  erred  in 
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suBtalnlng  tbe  plea  Interposed  hj  the  defend- 
ant, that  the  plaintlfl,  not  having  brought 
her  action  within  the  six  years  from  the  dls- 
coTery  of  the  fraud,  Is  barred,  whereas  he 
should  hare  held  that  Judge  Witherspoon 
having  failed  on  the  former  trial  of  the 
cause  to  sustain  Ills  plea,  and  defendant  not 
having  excepted  thereto,  he  Is  now  debarred 
from  fnterpoeing  it" 

So  for  as  the  first  exception  Is  concerned, 
we  fall  to  notice  In  the  decree  that  the  circuit 
judge  held  that  the  defendant  had  the  right 
to  calculate  the  interest  at  18  per  cent  from 
the  date  of  debt  to  date  of  deed.  The  cir- 
cuit Judge  does,  in  his  decree,  refer  to  what 
was  a  common  practice  among  ont  people,— 
to  allow  the  same  interest  after  maturity  as 
It  was  stipulated  In  their  notes  that  they 
should  bear  up  to  maturt^.  And  tills  prac- 
tice prevailed  until  some  contract  was 
brought  before  the  supreme  court  which 
held  tliat,  as  a  contract  id  writing  must  be 
governed  by  its  terms,  the  interest  In  excess 
of  the  legal  rate  was  only  contracted  to  be 
paid  up  to  maturity,  unless  the  obligation 
provided  by  Its  terms  for  an  extension  of 
such  interest  in  excess  of  the  legal  rate  be- 
yond the  maturity  of  the  note.  This  court 
nerer  said  that  parties  to  such  notes  may  not 
have  Intended  differently,  and  therefore  hon- 
estly carried  out  their  Intentions.  So  tbe 
circuit  judge,  here,  tn  discussing  the  ques- 
tlon  whether  the  fact  that  the  interest  be- 
yond (In  excess  of)  legal  lnt««st  after  the 
installments  of  the  bond  here  In  question 
Iiad  matured  was  of  Itself  a  badge  of  fraud, 
held  It  was  not,  and,  In  the  course  of  his  re- 
marks, said:  "TiM  parties  had  the  right  to 
contract  as  they  saw  proper,  and  In  the  ab- 
sence of  all  proof  to  the  contrary,  and  the 
custom  as  It  existed  yeara  ago,  where  this 
transaction  took  place.  It  seems  to  me  to  be 
only  a  Just  and  natural  conclusion  to  assume 
that  tbe  parties  intended  to  do  just  what 
they  did  do,— calculate  the  Interest  at  16  per 
cent  There  Is  no  fraud  here."  We  fail  to 
see.  therefore,  that  the  decree  of  the  circuit 
judge  Is  liable  to  the  exception  of  tbe  appel- 
lant as  she  has  chosen  to  phrase  it  Now, 
as  to  the  other  alI^;atlon  ta  the  exception, 
imputing  error  to  the  drcntt  Judge  in  fail- 
ing to  find,  that  advantage  had  been  takoi  of 
this  good  old  lady  by  the  defendant's  testa- 
trix. This  iB  a  question  of  fact,  and  the  rec- 
ord discloses  an  abundance  of  testimony  up* 
on  which  the  circuit  Judge  may  have  de- 
pended In  reaching  his  concluslfms;  and,  un- 
der our  well-settled  rule  In  such  cases,  we 
will  not  overrule  his  conclusions  as  to  facte. 
We  may  be  pardoned  for  saying  that  this  la 
the  second  circuit  Judge  who  has  heard  this 
testimony,  both  of  whcnn  were  allto  Im- 
pressed that  the  preponderance  ct  the  testi- 
mony was  with  the  defmdant  Notwith- 
standing the  concurrence  of  the  two  circuit 
Judges  on  this  pohit,  we  hare  given  the  tes- 
timony a  very  close  study,  so  that  full  Jus- 
tice might  be  done  the  plaintiff,  who  is  now 


more  than  four  score  years  of  age,  and  also 
a  widow,  but  wa  cannot  see  oar  way  clear 
to  upsetting  this  transactUni  od  the  piAat 
here  raised. 

As  to  the  second  exception,  It  and  the  third 
will  be  considered  together.  It  is  difficult  to 
reproduce  the  calculation  of  Interest  so  as  to 
reach  the  amount  named  in  the  deed  as  Its 
consideration.  If  18  per  cent  interest  was 
charged  upon  the  $349.70  from  Ite  date  (15th 
January,  1877)  to  date  of  deed  (12th  Nov«n- 
ber,  ISSO)  It  would  amount  to  about  $009.47; 
and,  as  tbe  consideration  named  In  the  deed 
Is  $584.10,  this  would  make  the  debt  about 
$25.37  In  excess  of  the  consld^ution  of  the 
deed.  If,  however,  we  apply  the  rule  fixed 
by  law,  by  calculating  Interest  on  each  in- 
stallment from  date  to  maturity  at  18  per 
cent.,  and  thereaft^  at  7  per  cent  up  to  date 
of  deed,'  we  find  that  the  consideration  nam- 
ed in  the  deed  ($584.10)  is  about  $76.60  in  ex- 
cess of  this  calculation  of  principal  and  In- 
terest ($507.50).  Therefore,  relying  upon 
probabilities,  the  first  mode,  as  Is  suggested 
by  the  circuit  Judge,  was  that  adopted  by 
the  parties;  and  It  may  be  that  the  smaU 
payment  testified  to  by  the  good  plaintiff,  of 
$19,  may,  whea  Interest  Is  allowed,  account 
for  the  $26.37.  It  must  be  apparent  that  a 
distance  of  15  years,  nearly,  from  the  time 
these  witnesses  teetlfled  as  to  what  occurred 
In  November,  1880,  would  necessitate  some 
Inaccuracy  as  to  the  deteils  of  a  settlement. 
This  might  easily  have  been  corrected  by 
the  parties  themselves,  If  the  wlglnal  bond 
bad  been  preserved,  or  a  memorandum  of 
tbe  calcnlattons  of  debt  and  Int^est  bad 
been  preserved.  Such  differences,  however, 
after  this  interval  (15  yeara),  cannot  be  made 
to  play  such  an  Important  function  as  that 
of  convicting  a  rentable  dtlsen  of  willful  or 
even  legal  fraud.  It  is  due  the  bar  that  we 
should  say  Uiat  these  exceptions  are  objec- 
tionable tn  form.  They  are  really  argumen- 
tative. And,  if  this  court  would  enforce  Its 
rules  strictly,  such  exceptions  would  not  be 
consldwed.  We  have  not  enforced  the  rule, 
because  Ite  enforcement  was  not  demanded 
by  tbe  re^iondait  Let  the  excepthms  be 
oTermied. 

So  tar  as  the  fourth  exc^ttion  is  concran- 
ed.  It  really  relates  to  a  finding  of  fact  by 
the  circuit  judge.  We  are  not  prepared,  by 
any  means,  to  say  that  ttiis  conclusion  of  tbe 
circuit  judge  Is  without  any  testimony  to 
support  it,  or  is  opposed  to  the  overwhelm- 
ing weight  of  the  testimony.  Tlierefcwe,  un- 
der our  rule  In  such  cases,  we  will  not  dis- 
turb the  finding  of  the  circuit  judge. 

Lastly,  we  will  dispose  of  the  fifth  excep- 
tion. When  the  chnuit  Judge  decided  that 
the  defendant,  with  the  burden  of  proof  up- 
on him,  had  succoufully  maintained  all  tbe 
requiremente  of  this  court  in  Its  judgment 
granting  a  new  trial  of  all  the  issues  with- 
out prejudice,  there  was  no  necessity  for  hia 
having  passed  up<»L  the  plea  of  the  statuto 
of  llmltetloDs,  to  wl^  that  the  plaintiff  had 
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foU  knowledge  of  all  tbe  facts  she  claims 
will  establish  fraud  for  more  tban  six  years 
before  she  Instituted  her  action  to  set  aside 
tbe  deed  she  had  made  on  the  ground  of 
fraud  practiced  upon  her  by  defeodant's  tes- 
tator. If  the  facts  constltntlng  fraud  did 
not  exist,  what  use  was  there  for  any  plea 
of  limitation?  However,  the  circuit  Judge 
did  pass  upon  this  plea,  as  affected  by  the 
facts  proved,  and  sustained  such  plea.  His 
conclusion  is  an  abstraction,  so  far  as  this 
case  is  concerned,  but  we  cannot  say  that,  as 
an  abstract  proposition  of  law,  It  is  Incor- 
rect. It  is  tbe  judgment  of  this  court  that 
the  Judgment  of  the  clrcnlt  court  be  af- 
Urmed. 


(ffi  s.  a  ») 

TEA01JB  T.  SOUTHBRN  RT.  00. 
(Suprame  Court  of  South  Candlna.  8^  9^ 

ises.) 

Cabbisbs  or  OooDs— Carktino  UTom  Dbbtiha- 
nox— Oauaobs— AvpBAL  FftoM  Jusnoa'E 

CODKT — RBCOMMITMBNT. 

1.  In  an  action  by  a  consignee  agaiost  a 
commoD  carrier  to  recover  for  the  carrying  of 
goods  beyond  their  destination,  plaintiff  sboald 
tie  allowed,  where  the  brea^di  of  tb»  contract  fs 
admitted,  to  giro  evidence  of  any  general  or 
direct  damages  which  he  may  have  suffered. 

2.  On  appeal  from  a  trial  justice,  it  is  not 
wror  to  send  the  case  back  for  a  new  trial, 
thouf b  neither  party  has  asked  for  sach  a  dis- 
position. 

Appeal  from  common  pleas  circuit  court 
of  OreoiTUle  county;  Buchanan.  Judge. 

Action  hy  John  M.  Teagne  against  the 
Southern  Railway  Company  to  recover  dam- 
ages consequent  npon  the  defendant's  car- 
rying certain  goods  consigned  to  him  beyond 
their  point  of  destination.  From  a  rerdict 
before  the  trial  JtisUce  in  faror  of  pliUntlfl, 
defendant  appealed,  and  from  an  order  of 
the  (drcnit  court  sending  the  case  back  ft>r  a 
new  trial  It  again  appeals.  Affirmed. 

J.  S.  Cothran,  for  appellant  0.  J.  Hunt 
and  G.  F.  Dill,  for  respondent. 

POPE,  J.  On  the  Slst  day  of  January, 
1895,  plaintiff  commenced  bis  action  before 
Nathan  P.  Whitmire,  Esq.,  as  a  trial  Justice 
in  and  for  Greenville  county,  In  this  state, 
against  the  defendant  Tbe  following  Is  a 
copy  of  tbe  summons  Issued  by  said  trial 
Justice,  and  served  upon  the  defendant: 
"State  of  South  Carolina.  Trial  Justice's 
Summons  for  Debt  County  of  Greenville. 
By  N.  P.  Whitmire,  Esq.  To  the  Southern 
Railway  Company,  a  Corporation  Doing 
Business  In  This  State,  and  Entitled  to  Sue 
and  be  Sued  In  the  Courts  of  This  State: 
Complaint  having  been  made  unto  me  by 
John  M.  Teague  that  you  are  Indebted  to 
him  In  the  sum  of  fifty  dollars,  on  account 
of  damages,  to  wit,  that  on  tbe  16th  day  of 
November,  1894,  E.  B.  L.  Taylor,  as  the 
agent  for  complainant,  delivered  to  tbe  de- 
fendant one  box  of  fruit  trees  and  vines,  of 
the  value  of  elgbty-flre  dollan^  to  be  shipped 


by  tbe  defendant  to  central  South  Carolina, 
and  delivered  by  It  to  this  plaintiff  or  his 
agent  on  or  before  tbe  20th  day  of  Novem- 
ber, 1894,— this  day  having  been  fixed  by  said 
plalntlfl  to  deliver  said  trees,  and  vines  to 
his  customers;  that  by  reason  of  the  negll- 
gence  and  carelessness  of  the  defendant's 
agents  and  servants,  said  box  of  fruit  trees 
and  vines  were  carried  past  their  destina- 
tion, and  were  not  delivered  to  this  plaintiff 
until  after  the  said  20th  day  of  November, 
1894,  to  bis  damage  fifty  dollars;  This  is  to 
require  you  to  appear  before  me.  In  my  of- 
fice In  Greenville  city,  South  Carolina,  on 
the  20th  day  from  the  service  of  this  sum- 
mons, exclusive  of  the  day  of  sei-vice.  at  10 
o'clock  a.  m.,  to  answer  to  tbe  said  com- 
plaint, or  judgment  will  be  given  against 
you  by  default  Dated  Greenville,  S.  C,  Jan. 
30,  1895.  N.  P.  Whitmire  [Seal],  Trial  Jus- 
tice." This  case  was  tried  by  said  trial  Jus- 
tice, without  a  Jury,  on  February  21,  1895^ 
whereupon  he  adjudged  that  the  defendant 
should  pay  tbe  plaintiff  $25.  From  this 
Judgment  the  defendant  appealed  to  tbe  cir- 
cuit court  on  nine  grounds.  This  appeal 
came  on  to  be  heard  by  his  bonor.  Judge 
Buchanan,  who  adjudged  as  follows:  "The 
above  case  came  on  to  be  heard  before  me 
at  Greenville.  It  Involved  several  ques- 
tions, all  going,  more  or  less,  to  the  main  ob- 
jection to  tbe  proceeding  below,  1.  e.  that  the 
trial  Justice  had  permitted  the  plaintiff  to 
Introduce  and  make  out  his  case  by  special 
and  remote  damages,  Instead  of  laying  down 
the  liability  for  general  and  proximate  or  di- 
rect damages.  It  will  be  observed  from  the 
evidence  taken  that  there  was  no  testimony 
showing  special  notice  of  any  unusual  dam- 
age that  might  arise  from  a  violation  of  duty 
on  the  part  of  tbe  defendant.  The  special 
circumstance  retiuiiing  special  diligence  was 
not  brought  to  the  attention  of  the  railroad 
company  at  tbe  time  of  the  shipment  The 
amount  of  Injury,  therefore,  against  which 
they  contracted,  was  that  which  would  arise 
naturally  and  generally,  and  unaffected  by 
any  special  circumstances.  The  case  of 
Hadley  v.  Bax^dale,  9  Exch.  341,  Is  the 
most  prominent  case  upon  the  [mint.  This 
case  was  called  to  the  attention  of  both  coun- 
sel, and  its  application  to  the  present  case 
remarked.  Counsel  for  the  defendant  ad- 
mitted the  negligence  in  carrying  the  trees 
past  the  place  of  delivery  contracted  for,  and 
their  detention,  but  contended  that  they 
were  only  liable  for  general  damages,  and 
that  Inasmuch  as  the  evidence  admitted  be- 
low was  of  a  special  damage,  and  no  general 
damage  at  all,  the  Judgment  sbould  be  re- 
versed In  tOTO.  I  did  not  take  exactly  the 
same  view  of  It  True,  as  I  remarked,  Had- 
ley V.  Baxendale  contains  the  principle  by 
which  It  was  decided  special  damages 
should  not  be  allowed  under  his  contract, 
but  it  did  not  follow  from  this  view  that  the 
plaintiff  was  not  entitled  to  show,  if  he 
could,  what  his  general  damages  were.  In  the 
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face  of  tlie  fact  that  defendant  had  admitted 
its  violation  of  duty  in  canring  the  trees  to 
another  and  more  distant  Btatlon.  Besides, 
In  the  court  below,  It  Is  p<wslble  (indeed 
probable)  he  paid  no  attrition  to  general 
damages;  belrfg,  no  donbt,  advised  that 
more  and  special  damages  were  the  rule. 
He  therefore  did  not  put  in  evidence  anj 
general  damages.  In  fiict,  the  presttmptlw 
would  seem  to  be  the  other  way.  The  plaln- 
tur,  at  least,  should  be  given  the  chance  to 
show  his  general  damages,  if  he  has  any. 
Those  reasons  In  favor  of  substantial  Justice 
between  the  parties  diow  why  I  did  not 
agree  with  the  views  of  either  side,  but  de- 
cided that  the  case  be  sent  back  pursuant 
to  these  viswa"  The  Judgment  was,  "I«t 
the  papers  be  sent  back  to  the  trial  Justice, 
with  Instruction  to  allow  evidence  of  general 
damages  only."  From  this  Judgment  the  de- 
fendant now  appeals^  to  this  court,  on  the 
following  grounds:  "(1)  Because  the  pre- 
siding Jadge  erred  In  not  rendering  Judg- 
ment In  favor  of  defendant;  he  having 
ruled  out  the  evidence  of  consequential  dam- 
ages, and  there  being  no  evidence  of  general 
damages.  (2)  The  presiding  Judge  erred  In 
not  sustaining  the  defOidant's  ninth  ground 
of  anneal  from  the  Judgment  of  the  trial  Jus- 
tice, which  was  as  follows:  That  the  trial 
Justice  erred  ta  not  granting  a  nonsuit 
there  being  no  evidence  of  any  legal  dam- 
ages resulting  from  defendant's  negligence.' 
(3)  The  presiding  Judge  erred  In  not  sustain* 
Inig  defendant's  eighth  ground  of  api>eal, ' 
which  was  as  follows:  That  the  measure 
of  damages  In  a  case  of  ordinary  deU^  from 
negligence  of  a  carrier  Is  the  difference  in 
the  market  value  of  the  goods  on  the  day  on 
which  they  should  have  been  delivered;  and, 
the  evidence  being  that  ^ere  was  no  differ-' 
ence  in  the  market  value  of  said  trees  on 
the  20th  and  21st  of  November,  the  trial  Jus* 
tlce  erred  in  not  limiting  the  plaintiff  to  that 
diffOTence.*  <4)  The  presiding  Judge  erred  In 
sending  tiie  case  hack  for  a  new  trial,  when 
neither  party  asked  for  such  disposition; 
thus  allowing  the  plaintiff  a  seccmd  oppor^ 
tunity  for  maUng  out  his  case^  which  he  ad- 
mittedly failed  to  do." 

Before  dismissing  the  ground  of  appeal, 
we  deem  It  best  to  dispose  at  the  application 
of  the  respondent,— that,  in  case  we  fall  to 
agree  with  the  circuit  Judge  In  his  order  for 
a  new  trial,  then  that  this  conrt  will  confirm 
the  Judgment  of  the  trial  Justice.  This  ap- 
plloition  by  the  respondmt  Is  not  set  up  In 
the  case.  It  only  appears  In  the  argument 
of  the  teBpoadeat'B  attorneys.  It  has  been 
stated,  time  and  again,  that  we  cannot  be 
governed  by  the  statement  of  facts  that  ap- 
pear for  the  first  time  in  the  argument  of 
counseL  With  how  much  more  force  does 
the  reason  at  the  rule  shut  out  from  our  view 
application  for  action  on  our  part  which 
only  appears  in  the  argument?  The  object 
of  the  rule  Is  most  praiseworthy.  It  is  to 
Umlt  arguments  to  tbe  points  made,  as  they 
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appear  in  the  case.  If  we  wes«  to  consider 
tills  application  from  the  re^ndent.  it  would 
be,  virtually,  allowing  him  the  right  of  ap- 
P^  where  none  had  been  taken.  We  shall 
therefore  dedine  this  application.  Now,  as 
to  the  first  ground  ot  appeal:  Under  the 
statute  (secti(m  3GS  of  our  Code  of  Civil 
Procedure),  the  drcdit  court,  in  dispoMng  of 
appeals  from  the  Ju<UEments  tendered  In 
trial  Justices*  courts,  is  directed  to  "give 
Judgment  acc(ffding  to  the  Justice  of  the  case 
without  regard  to  technical  etrors  and  de- 
fects that  do  not  affect  the  me'Its.**  Now,' 
In  the  case  at  bar,  according  to  the  ttieory 
of  the  circuit  Judge,  whldi  Is  sustained  by 
the  appellant.  It  was  the  duty  of  the  trial 
Justice  to  have  ccmflned  hlms^  to  hearing 
testimony,  at  the  trial  b^ore  him,  "of  gen* 
etal  and  proximate  damaged  only."  A.  new 
trial  was  wdwed  by  the  circuit  judge  be* 
cause  tUs  was  not  done  at  the  first  trial, 
when  the  result  was  that  the  trial  Justice 
gave  Judgment  In  e&vw  of  plaintiff  tax 
According  to  the  circuit  Judge  and  'tbe  ap- 
pellant^ this  condition  of  things  arose  tnm 
the  trial  Justice's  having  considered  testi- 
mony relating  to  consequential  damages. 
This  court  is  not  so  much  concerned  with  the 
reasons  advanced  to  eamort  a  Judgment. 
What  concerns  us  most  Is  the  question.  Is 
the  Judgment  sound  In  law?  when  an  ap- 
peal is  taken  in  a  case  on  the  law  side  at  the 
court,  No  appeal  Is  taken  by  tiie  rei^Kmdent 
So  that  our  Judgment  Is  ctmflded  to  the 
quMtlotts  raised  by  the  defendant  or  appe- 
lant ■  We  suppose^  If  a  drenlt  Judge  does 
not  affirm  a  Judgment,  bot  sends  It  bat^  fat 
a  new  trial,  fiw  only  par^  that  ought  to  be 
heard,  In  complaining  of  that  course  would 
be  the  plaintiff,  and  not  the  defoidant.  But 
the  plaintiff  does  not  omiplaln,  and  the  de- 
fendant does.  So  we  will  deny  him  any  te* 
lief,  as  agidnst  the  Juc^ment  directing  a  new 
trial.  To  make  our  meaning  perfectly  i^alu, 
we  thbik  the  case  of  Nettles  v.  Railroad  Co., 
7  Rich.  Law,  190,  has  a  direct  bearing  upon 
the  case  at  bar.  Here  the  Southern  Railway 
Company  contracted  to  dellvor  this  box  of 
fruit  trees  and  vines  at  Central,— a  station 
26  miles  from  Greenville,  S.  C,  the  place  of 
shipment  The  goods  were  delivered  toe 
shipment  on  the  16th  day  of  November;  were 
carried  by  the  defendant  railroad  company 
past  Central  station,  and  discharged  as 
fr^ht  at  Tuccoa,  in  the  state  of  Georgia. 
The  defendant  admits  that  it  was  gxtiltj  of 
negligence  In  so  doing.  When  consignee  calls 
for  hlB  goods  at  Central  station,  on  the  20th 
day  of  Novemb^,  he  Is  told  the  goods  are  not 
at  Central.  Tbe  tel^raph  service  In  use 
by  defendant  discloses  their  presence  at  Tuc- 
coa, in  the  state  of  Georgia.  Bowew,  the 
plaintiff  Is  made  to  disappoint  his  custcHuera. 
He  is  a  nurseryman,  and,  of  these  customers, 
some  refuse  to  take  his  trees  and  vines,  and 
some  take  them  at  a  discount  But  in  the 
deliTory  to  his  custQpiers  he  has  to  pay  ex- 
penses at  extra  board  bill,  buggy  hlr^  eta. 
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Now,  under  tilie  case  cited,  tbe  ptaJntifl  bad 
a  right  to  have  bis  case  considered  b7  the 
trial  justice.  The  drcult  Judge  having  so 
ordered.  It  was  not  enor,  so  far  as  this  ex- 
ci^tlon  is  concerned.  And  the  second  ex- 
ception partakes  ot  the  nature  of  the  first 
exception.  We  think  what  we  have  said  In 
disposing  oC  the  flrst  exception  will  show  that 
there  Is  no  error  her& 

As  to  the  fourth  exertion,  we  think  the 
presiding  judge  did  not  err  as  here  com- 
plained of.  Tlie  plaintiff  did  not  appeal,  but 
the  defradant  did,  from  the  trial  justice's 
Jndgm^t  If  the  circuit  Judge  bad  been  con- 
vinced that  the  Justice  of  this  cause  called 
for  simply  a  reT«*sal  of  the  trial  Justice's 
judgment,  he  would  liare  so  ordered.  The 
effect  of  such  a  rerersal  would  liaTe  been 
either  a  dismissal  of  the  complaint,  or  a  new 
trial.  He  chose  the  iattw.  We  see  no  error 
here.  It  is  the  Judgment  of  tills  court  that 
the  judgment  of  the  circuit  court  be  afflnued. 


(46  S.  C.  Ill) 

ILXTDDBK  &  BATBS   SOUTHERN  MTTSIO 

HOUSE  T.  HORNSBY. 
KStq^reme  Court  of  South  Carolina.  Sept.  10, 

Zaabs  OB  MoaTeAOB  of  Fbusonaltt — Bbplbvik 

— COUSTBBOLAIM. 

1.  An  inatrnment  porporting  to  be  a  leaM 
of  a  chattel  for  a  term  months,  at  a  stipn- 
lated  monthly  rental,  and  containing  a  proviso 
that  the  lessee  "may,  at  any  time  within  said 
term  of  rental,  purchase  •  •  •  by  paying 
(the  above  valuation  therefor;  and,  in  that  case, 
pnly,  ail  amounts  theretofore  paid  as  rental 
or  advance  deposit  shall  be  deducted  from  the 
|irice,"~-i8  a  lease,  and  not  a  mortgage. 

2.  In  action  to  recover  possession  of  a 
epeeific  chattel,  held  under  a  lease  which  In 
terms  provided  that  at  any  time  the  lessee 
might  purchase  the  property,  and  be  allowed. 
B8  a  deduction  from  the  price  thereof,  all 
amounts  theretofore  paid  as  rental,  the  defend- 
ant may  counterclaim  in  equity,  on  the  ground 
iof  fraud  in  the  execution  of  the  contract,  for 
IL  cancellation  thereof,  or  that  the  title  to  the 
diattel  be  adjudged  in  him,  or  that  he  be  per- 
initt«Hi  to  hold  the  proiterty  until  the  money 
paid  by  him  has  bem  refunded. 

Appeal  from  common  pleas  circuit  court  of 
jRlchland  county;  Benet,  Judge. 

Action  In  replevin  by  the  Ludden  &  Bates 
Boathem  Music  House,  a  corporation,  against 
Martha  A  Homsby.  Defendant  answered, 
Betting  up  a  counterclaim  In  equity,  and,  upon 
reference  of  the  case  to  a  master,  plaintiff's 
jSemorrer  thereto  was  sustained.  From  an 
prder  of*  the  (drcnit  court  reversing  the  ruling 
pf  the  master,  and  ordering  the  case  back  to 
Urn  for  trial,  plaintiff  appeals.  Affirmed. 

The  followUig  are  the  exceptions  referred  to 
(n  the  opinion:  "The  defoidant  eixc^pts  to  the 
report  of  the  master,  •  *  •  and  will  ask 
tor  a  rerwaal  thereof:  (1)  BVff  tbat  said  mas- 
|ter  snstalned  the  danoner  to  the  defendant's 
answer.  Fw  that  said  mastor  declined  to 
pntortaln  defendant's  d^ense.  aa  set  up  hi 
lier  answK,  or  the  testlmonr  offered  to  sus- . 
tain  the  Mune.       Vat  that  said  master  re- 


fused to  entertain  said  defense,  on  the  ground 
tliat  be  failed  to  perc^ve  how  an  answer 
could  change  a  law  case  into  an  equity  case. 

(4)  For  that  said  master  held  tliat  the  case 
at  bar  was  similar  In  principle  to  an  action 
to  recover  possession  of  chattels  mortgaged, 
after  condition  broken,  and  relied  upon  the 
cases  as  to  chattel  mortgages  for  authority  in 
deciding  the  Issues  raised  by  the  demurrer. 

(5)  For  that  the  master  held  that  defendant 
limited  her  right  to  hold  possession  of  the 
property  at  Issue  to  the  single  plea  that  'she 
reserved  the  right  to  become  a  purchaser  for 
the  sixty-five  dollars  paid  under  the  terms 
of  the  agreement,  and  accordingly  refused"  to 
surrender  possession  when  demand  therefor 
was  made  upon  her,'  whereas  said  defense 
was  one  of  two  lnterpc«ed  by  said  defendant, 
and,  in  any  event,  she  was  entitled  to  any  re- 
lief set  up  In  her  answer,  supported  by  the 
proof  and  pleadings,  and  authorized  by  the 
subject-matter  of  the  controversy.  (6)  For 
that  said  master  decided  that  plaintiff  is  en- 
titled to  a  decree  adjudging  that  it  is  entitled 
to  the  possession  of  the  organ  in  question, 
and  to  recover  of  the  defendant  the  sum  of 
twenty-five  dollars  as  a  reasimable  counsel  fee 
for  the  attorn^  In  this  cfca  (7)  For  that  the 
master  declined  to  entertain  the  defendant's 
plea,  and  yet  considers  and  discusses  it 
tliroughout  his  report,  and  bases  much  of  his 
adverse  decision  upon  proof  adduced  in  sup- 
port of  the  aUegatlODS  afllrmatlTdy  set  out 
In  said  pleadings." 

The  order  referred  to  Is  as  follows: 
"The  plaintiff,  a  corporalion  duly  incorpo- 
rated under  the  laws  of  the  state  of  New  Jer- 
sey, brings  Its  action  In  claim  and  delivery 
against  the  defendant,  and  alleges  that,  under 
the  terms  of  a  iease,'  hereto  attached  as  an 
exhibit,  it  leased  a  certain  musical  Instrument, 
to  wit,  an  organ,  to  the  defendant,  upon  the 
terms,  and  subject  to  the  conditions,  th^eln 
particularly  set  forth,  which  pwmltted  her  to 
buy  said  organ  for  the  sum  of  one  hundred 
and  fifteen  dollars.  The  d^endant,  in  an- 
swering said  complaint,  admits  the  execution 
of  the  paper  termed  a  'lease,*  and  alleges 
that  certain  payments,  aggr^ating  sixty-five 
dollars,  have  been  made  by  her  under  Its 
terms;  that,  after  paying  said  sum,  she  has 
discovered  that  a  fraud  has  been  practiced 
upon  her  by  the  plaintiff,  whereupon  she  has 
refused  to  make  further  payments,  and  has 
offered  to  restore  the  organ  to  plaintiff  upon 
the  return  of  the  money  obtained  from  ber 
by  reason  of  the  fraud  and  Imposition  com- 
plained of.  The  allied  fraud,  as  charged 
in  the  answer,  amounts  to  this:  That  at  the 
time  of,  and  before,  the  signing  of  the  lease 
under  which  plaintiff  proceeded,  the  plaintiff 
represented  to  defendant  that  the  instrument 
In  suit  was  a  new  one,  which  had  never  been 
out  of  Its  storeroom,  and  that  it  was,  In  all 
respects,  In  good  order;  whereas  she  has  dis- 
covered that  it  is  a  worn  and  second-hand  in- 
strument, worth  no  more  than  the  sum  al- 
ready paid  by  her  to  plaintiff,  whereupon  she 
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has  refoBed  to  pay  any  more  of  the  Inetall- 
ments  claimed  by  said  plaintiff.  Thereupon  a 
consent  order  waa  made,  referring  the  case 
to  the  master  for  Richland  county,  with  In- 
structions to  take  the  testimony  and  report 
upon  all  mattera  of  law  and  fact  At  the  first 
reference  held  by  that  oflBcer  the  plalntlft  In- 
terposed an  oral  demurrer  to  the  answer,  on 
the  ground  that  the  affirmative  defenses  set 
up  In  the  answer  did  not  state  facts  suffldent 
to  constitute  a  cause  of  action.  At  first  the 
master  overruled  the  demurrer,  but,  after  the 
testimony  was  all  In,  be  entertained  and  sus- 
tained ft,  and,  having  dismissed  the  afflrma- 
tlve  defuses  Interposed  in  the  answer,  re- 
ported to  this  court  his  finding  that  the  de- 
murrer was  well  taken.  Upon  exceptions 
having  l>een  filed  by  the  defendant,  the  case 
comes  before  me  for  consideration. 

"I  shall  not  address  my  remarks  to  the  ex- 
ceptions as  filed,  but  rest  my  decision  upon 
the  ground,  raised  by  the  answer,  that  fraud 
and  Imposition  were  practiced  upon  the  de- 
fendant In  obtaining  her  signature  to  the  con- 
tract of  lease  which  is  the  foundation  of  the 
pending  controversy.  It  Is  hardly  necessary 
to  make  refutation  of  the  master's  position 
that  an  answer  caniftt  change  a  law  case  into 
an  equity  case.  The  case  (Maxwell  v.  Tbom[>- 
son,  15  S.  C.  612)  which  he  cites  to  sustain 
that  doctrine  does  not  apply  here,  where  a 
consent  order  has  been  made,  based  upon  an 
equitable  defense,  referring  all  Issues  of  law 
and  fact  to  him  tar  his  determination.  See 
Adlcks  V.  liowry,  12  S.  C.  108;  Parker  v. 
Jacobs,  14  8.  C  118;  Chapman  v.  Lipscomb, 
18  S.  C.  233.  It  Is  rery  true  that  the  su- 
preme court,  in  the  case  ^titled  Music  House 
V.  Dusenbury.  27  S.  C.  464,  4-S.  E.  60,  has 
Interpreted  the  paper  here  sued  on  as  a  lease, 
and  not  as  a  chattel  mortgage.  But  It  Is 
equally  true  that  the  extreme  doctrine  therein 
enunciated  has  been  limited  by  the  later  case, 
decided  by  that  same  tribunal,  entitled  Man- 
ufacturing Ca  V.  Smith  (S.  C:)  19  S.  B.  132, 
where  It  la  declared  by  Mr.  Justice  McOowan, 
as  the  mouthpiece  of  the  court:  It  is  difiScnlt 
for  one  to  sell  and  deliver  property,  and  at 
the  same  time  to  remain  owner  of  it.  After 
careful  consideration,  I  feel  constrained  to 
concur  with  his  honor,  Judge  Izlar,  that  the 
contract  between  these  parties  was  not  a 
lease,  but,  substantially,  a  sale  of  the  machine 
i^or  fifty-five  dollars,— ten  dollars  in  cash,  and 
the  remaining  forty-five  dollars  in  small  In- 
stallments. •  •  *  We  think  that  a  lease  Is 
generally  executed  by  the  owner  of  the  prop- 
erty. This  paper  was  signed  by  the  person, 
negotiating  for  a  purchase  of  the  article.  The 
defendant  could  not  secure  the  credit  portion 
of  the  purchase  money  until  some  Interest 
was  conveyed  to  him  by  the  company.*  Nei- 
ther can  I  agree  with  the  plaintiff  or  the  mas- 
ter that  the  case  under  consideration,  and  the 
answer  interposed  by  defendant,  are  settled 
by  Manufacturing  Co.  v.  Smith,  supra,  or  by 
Talbott  T.  Padgett,  80  S.  C.  167,  8  S.  E.  845, 
because  those  casea  decided  no  such  issues 


as  are  raised  In  this  case.  On  the  contrary-, 
they  rightfully  decided,  in  keeping  with  the 
unbroken  line  of  precedent,  that  the  defend- 
ant in  claim  and  delivery  is  not  entitled  to  an 
accounting,  nor  can  he  Interpose  a  counter- 
claim In  his  answer.  The  defendant,  bow- 
ever,  has  a  right,  under  the  new  practice,  to 
interpose  an  equitable  defuse,  which  puts 
in  Issue  the  making  of  the  contract  Itself,— 
call  It  what  you  may:  lease,  conditional  sale, 
or  chattel  mortgage.  And  such  a  defense  is 
properly  pleaded  and  a  proper  matter  of 
Investigation  in  a  court  of  equity,  and,  wlien 
sustained  by  legal  proof,  entitles  the  party 
to  the  protection  of  this  court  when.  In  a 
case  of  claim  and  delivery,  or  In  any  other 
law  case,  it  can  be  shown  that,  at  the  time 
of  entering  Into  the  agreement  to  purchase 
said  organ,  said  plaintlCt,  Its  agents  and  serv- 
ants, assured  this  defendant  that  the  organ 
she  was  purchasing  was  new,  and  had  never 
been  in  use,  that  it  was  In  first-rate  condttt<m, 
and  that  it  was  as  represented;  that  this  de- 
fendant, by  reason  of  said  representations 
fraudulently  made  to  her,  was  Induced  to  sign 
the  agreement  herein  sned  on,  when  said 
plaintlfT,  Its  servants  and  agents,  well  knew 
at  the  time  of  the  sale  to  this  defendant,  and 
before  said  sale,  that  said  organ  was  an  old 
one,  which  had  been  out  of  thehr  possession 
under  a  similar  agre«nent  to  the  one  herein 
sued  on,  and  had,  after  months  of  use,  been 
returned  to  said  plaintiff,  who  deliberately 
disposed  of  it  to  defendant  at  a  price  charged 
for  a  like  instrument  new  and  in  good  order, 
when  It  was  known  to  be  a-  worn-out  and  sec- 
ond-hand Instrument.*  See  Biggs  v.  "Wilson,  30 
S.  0.  172,  8  S.  E,  848,  and  Parker  v.  Jacobs. 
14  S.  a  118,  where  It  Is  said:  'Since  the  en- 
actment of  the  Code,  the  question  Is  not 
whether  the  plaintiff  has  a  legal  right  or  an 
equitable  right,  or  the  defendant  a  legal  or 
equitable  defense  against  the  plaintiffs  claim, 
but  whether,  according  to  the  whole  law  of 
the  land  applicable  to  the  case,  the  plalntlft 
makes  out  the  rightwhicb  he  seeks  tc  establish, 
or  the  defendant  shows  that  the  plaintiff 
ought  not  to  have  the  relief  sought  for.  Or,  a$ 
is  said  by  Satinderson,  J.,  in  Grain  v.  Aldrlch. 
38  Gal.  514:  "Legal  and  equitable  relief  are 
administered  in  the  same  forum,  and  accord- 
ing to  the  same  general  plan.  A  party  cannot 
be  SMit  out  of  court  merely  because  his  facts 
do  not  entitle  him  to  relief  at  law,  or  merely 
because  he  Is  not  entitled  to  relief  In  equity, 
as  the  case  may  be.  He  can  be  sent  out  of 
court  only  when,  upon  hia  facts,  he  Is  enti- 
tled to  no  relief  either  at  law  or  In  equity."  • 
See,  also,  Cobbey,  Bepl.  H  794,  824,  1148. 

"Now,  Inasmuch  as  defendant  id  interposing 
an  affirmative  equitable  defense,  and  is  asking 
its  consideration,  under  the  well-settled  rule 
of  pleading,  by  virtue  of  the  consent  order 
herein,  where  all  matters  of  law  and  of  fiicr 
were  referred  to  the  master,  why  la  that  of- 
ficer not  bound  to  give  heed  to  the  defense 
which  declares  that  fraud  and  Imposition  were 
practiced  apon  the  defendant  in  obtaining  her 
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slgnatiire  to  tiie  papa  raed  on.— apaperwhldi 
related'  to  an  article  of  a  particular  kind, 
wlil^  plaintiff  Bolemnl7  assnred  her  sbe  vas 
barlnr,  wben  tt  Tonld  appear  that  a  dUCeimt 
and  Inferior  article  was  ftandnlentlr  palmed 
off  on  hn?  For  tbe  purpose  ot  this  discus- 
sion, ererythfng  la  true  contained  lu  this  an- 
swer. The  plaintiff  admitted  as  much  when 
It  Interposed  Its  demurrer.  It  would  tw  a 
hardship  too  vital  to  the  lights  Of  litigants  In 
the  court  of  eqnlty  to  htfve  them  stripped  ot 
everytUng  they  may  have  paid  on  one  ot 
these  BuplKMed  purchases  under  the  terms  of 
such  a  paper  as  that  bere  sued  on.  It  pur- 
ports to  be  a  lease,  and  so  Music  House  x. 
Duaenbnry,  supra,  woidd  a^»enr  to  hold.  But 
these  Instrumoits,  cunningly  devised  Dy  tbe 
most  astute  conreyancers,  are  prepared  for 
Ihe  sole  protection  oi  tbe  vendors,  and  they 
Xieex  such  an  Interpretatlrai  as  would  lead  any 
other  than  a  careful  stud^it  at  the  law  to  be- 
lieve tbat  In  making  the  payments  provided 
for  he  was  paying  purchase  monej',  and  nol 
rent  money.  This  view  seems  to  have  In* 
fluenced  the  latest  dedslons  on  this  question, 
Tls.  Manufacturing  Co.  v.  Smith  (S.  C.)  19  S. 
E.  1^  where  Justice  McGowan  Intimates  an 
interpretation  In  some  measure  dcdng  away 
with  tbe  harshness  of  the  first  decision  quot- 
ed, and  giving  a  purchaser  under  such  a  iia- 
per  as  that  herein  considered  tbe  right,  at 
least,  whatever  that  right  may  be,  to  Invoke 
the  aid  (tf  the  const  of  equity  to  protect  him 
from  just  such  exactions  as  are  complamed  of 
by  the  defendant,  M.  A.  Homslv,  one  feature 
of  which  Is  the  finding  of  the  master  that 
^plaintiff's  attorn^  are  entitled  to  a  fee  of 
twenty-five  ddlan  for  savioes  which  ought 
sur^  to  be  paid  by  the  actor  Itself,  rather 
than  by  a  defendant  who  has  been  led  to 
dgn  a  paper  which  Is  a  fraud  upon  her  rights, 
In  that  It  would  make  her  consummate  a  bar- 
gain which  she  never  made,  and  never  In- 
tended to  make.  There  Is  doubt  aioi^h  in 
my  mind  as  to  the  position  of  the  master 
sustaining  the  demurrer  to  constrain  me  to 
overrule  his  findings.  And  It  Is  so  ordered. 
Let  the  case  be  remanded  to  the  master  for 
him  to  pass  upon  the  law  and  tiie  facts  In 
keeping  whh  the  terms  of  this  decree." 

Barron  &  Bay,  for  appdiant.  Andrew 
Crawford,  for  respondent. 

POPE,  J.  The  defendant,  under  her  hand 
and  seal,  on  the  20th  day  of  June,  1S8B,  exe- 
cuted a  lease  of  "one  Packard  organ,  style 
13,  No.  2,507,"  for  tbe  term  ai  22  numtiis, 
flt  a  rental  of  f&,  to  be  paid  on  the  Ist  <tf 
■each  of  the  22  months,  with  a  proviso  In  said 
tease  that  tbe  said  defendant  "may,  at  any 
time  within  said  term  of  renmi,  purchase  the 
said  Instrument  by  paying  the  above  valuation 
[$115]  therefor;  and.  In  that  case,  only,  all 
amounts  theretofore  paid  as  rental  or  advance 
deposit  siiall  be  deducted  from  the  price  of  the 
Instrument."  Thereafter,  from  month  to 
month,  the  defendant  paid  to  said  plaintiff  the 
.sum  of  IB  imtil  her  payments  aggregated  fOO. 


Sbe  then  refused  to  pay  anyttilng  toon  to 
plaintiff,  and  refused  to  turn  over  such  Pack- 
ard organ  to  tbe  plaintiff.  Thereupon  this 
lOflmtlfl,  on  tbe  2d  of  March.  ^98,  commen- 
ced this  action  for  claim  and  delivery.  In  the 
complaint  the  foregoing  facts  are  set  forth. 
By  the  answer  of  d^ndant  she  admits  tbe 
executl<m  of  the  paper  writing  under  her  hand 
and  seal,  as  alleged  by  the  plaintiff,  but,  as 
an  affirmative  defense,  she  all^^:  That,  im- 
mediately after  she  made  her  last  payment  of 
95  <whldi  occurred  on  the  80th  November, 
1887),  she  learned  tbat  the  assurance  made  to 
the  defHidant,  on  the  day  she  executed  the 
agreonent,— to  wit,  25tb  day  of  June,  1886, 
—by  the  plaintiff.  Its  agents  and  servants, 
that  tbe  organ  In  questitm  was  new.  and  had 
never  beoi  in  use,  and  that  It  was  In  first- 
elass  condition,  was  frandulentiy  made  to  her, 
whereas  tbe  truth  was  that  such  histrument, 
Instead  oi  being  new,  and  ncrrer  having  been 
&i  use,  and  In  finft-class  amdltion,  wks  an  old 
one,  which  bad  been  out  of  plaintiff's'  posses* 
slon,  under  a  similar  agreement  made  to  the 
plaintiff  by  this  def«idan^  and  after  mcnths* 
use  had  been  returned  to  the  tdalnUff.  Tbat 
the  plaintiff  thus  dellberatdy  disposed  of  the 
organ  to  defendant  at  a  price  diaiged  tar  a 
new  Instrument,  and  In  good  order,  when  the 
plaintiff  knew  it  was  selling  to  the  defoidant 
a  worn  and  second-hand  Instrument,  wwth  on- 
ly what  Budi  an  inistmment  would  sell  for. 
That  she  realised  that  In  paying  to  the  plain- 
tiff f  65  ahe  had  paid  more  tiian  such  an  In- 
strument^ being  wwn  and  secood-band,  was 
worth;  and  that,  owing  to  these  facts,  she 
paid  nothing  more  to  the  plaintiff,  and  has 
refused  to  turn  over  the  Inistrmnent  to  It. 
That,  realizing  that  she  had  paid  tbe  full  value 
of  tiie  second-hand  organ  In  question,  Sbe 
had  elected  to  become  its  pnrdiastf  at  the 
price  she  had  ataready  paid.  She  demands 
that  h&e  contract  sboUld  be  snrrendoed  and 
canceled  und»  the  judgment  of  the  court, 
or  that  she  be  adjudged  the  owner  of  said  or- 
gan, or  that  she  be  permitted  to  bold  the  same 
until  the  906  she  has  paid  be  refunded  to  her. 
Under  the  ord^r  of  Judge  Hudscm,  passed 
on  the  25th  October,  1883.  all  Issnea  of  law 
and  fact  were  referred  to  tiie  master,  J(dm  T. 
Seebds,  Esq.  When  the  case  came  on  to  be 
heard  before  said  master,  the  plaintiff  de- 
murred to  the  answer  became  It  failed  to  set 
forth  facts  sufficient  to  constitute  a  defense. 
This  demurror  was  eventually  sustained  by 
tbe  master,  and  be  recommended,  among  other 
things,  that  plaintiff  have  an  relief  demand- 
ed In  Its  complaint  To  this  report  the  de- 
fendant ocepted,  and  when  the  same  was 
brought  on  for  trial  b^ore  his  honor,  Judge 
Beaet,  he  reversed  the  master's  report,  and 
ordered  tbe  case  back  to  the  master  for  a  trial. 
From  Judge  Benet's  wder  the  plaintiff  now 
appeals  to  this  court  Let  the  order  and  the 
exertions  be  set  out  In  the  report  of  the 
case. 

We  may  as  well  remark  at  the  outset  tbat 
tbe  decision  of  tills  court  In  the  case  (tf  Music 
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HovM  T.  DosenbuiT,  27  S.  0.  464,  4  S.  B. 
60>  fixes  tbe  diameter  of  a  lease  to  the  papa* 
saed  on  In  this  action.  It  Is  true  tlie  c«se 
of  Blannfactnrlnff  Oo.  t.  Smith,  40  &  O.  0S9, 
19  &  B.  132,  did  bold  that  the  paper  writliig 
then  In  qneation  was  not  a  lease,  bnt  a  mort- 
gage;, bnt  It  is  well  to  remember  that  the 
tmna  of  the  latter's  instrument  were  different 
from  that  in  Music  House  t.  Dnaeabury,  an- 
pra,  and  also  that  this  court  did  not  under- 
take to  overrule  the  case  just  dted.  This 
being  BO,  we  must  recognize  its  authority  as 
contnAllng  here,  c^tahily  as  fixing  the  charac- 
ter of  the  paper  sned  on.  The  drcnlt  decretal 
order  of  Judge  Benet,  now  under  aiqDeal,  la  bot- 
tomed upon  the  prlndple  that  now,  under  the 
principles  of  our  OlTil  Code  of  Procedure, 
there  Is  no  longer  a  separate  tribunal  tor  the 
trial  of  actions  on  the  law  side,  nor  Is  there 
a  separate  trnnmal  for  the  trial  of  equity 
acti(m&  Both  are  to  be  heard  In  the  court 
of  common  pteas.  A  suitor  may  embody  in 
his  complaint  a  statement  ot  facts  entitling 
blm  to  legal  relief,  and  In  the  same  complaint 
a  statement  of  facta  entitlhig  him  to  equi- 
table relief,  growing  out  of  the  same  transac- 
tion. So  far  as  to  defendants,  they  may  set 
up  In  their  answers  legal  and  equitable  bar- 
riers to  plaintiffs'  recorery,  provided  they  re- 
late to  the  same  tranaactlon.  Here  the  ^in- 
tiff  tnxiQght  Its  action  for  claim  and  ddlvery 
and  demand  on  the  law  side  of  the  court. 
The  defendant,  bowerer,  admitting  the  legal 
demand  of  plaintiff,  endeavored  to  show  why, 
In  equity,  the  plaintiff  was  not  entitled  to  the 
Judgmmt  prayed  for.  by  alleging  that  plain- 
tiff's legal  demand  originated  in  fraud.  The 
difficulty  that  plaintiff  alleges  to  be  In  the 
way  of  the  defoise  interposed  by  def^dant  is 
that  arising  undo*  some  of  our  decisions. 
Talbott  T.  Padgett,  30  S.  O.  171,  8  S.  B.  84S; 
Manufacturing  Ca  t.  Smith,  supra.  It  occurs 
to  ns  that  the  parties  here  overlof&ed  the  case 
of  Irby  T.  WilUams,  15  S.  C.  458,  where  this 
court  held  that  a  counterclaim  could  not  be  In- 
terposed In  an  action  lor  dalm  and  delivery, 
except  where  equitable  relief  may  be  demand- 
ed, under  exceptional  drcnmstances,  and  quot- 
ed with  approval  section  767  of  Mr.  Pomeroy's 
work  on  Remedies  and  Remedial  Rights, 
which  section  reads  thus:  **It  would  seem 
that,  In  an  action  to  recover  possession  of 
q)eclflc  chattds,  no  counterclaim  Is  possible, 
unfrM,  perhaps,  equitable  r^f  may  be  de- 
manded, under  some  exceptional  eireumatan' 
eet."  (Italics  ours.)  In  the  case  last  cited 
this  relief  upon  the  ground  of  equity  -was  de- 
lved the  plaintiff,  because  the  facts  wherein 
It  was  claimed  iniquity  arose  were  separate 
and  distinct  from  the  matt^  In  contention  be- 
tween the  parties  to  that  action.  Thus  It  will 
be  seen  that  this  court  has  not  denied  that 
there  may  be  an  equitable  demand  In  the 
defendant  against  the  plaintiff's  action  for 
claim  and  delivery.  "With  how  much  more  force 
does  the  propriety— nay  the  right—In  the  de- 
fendant having  her  equitable,  defense  consid- 
ered appear  .when,  in  h^  answo*,  she  alleges 


that  she  was  Induced  <o  dgn  tills  omtract  by 
a  fraud  being  practiced  upon  her  In  r^ard 
thereto.  It  is  not  alleged  as  fraud  practiced 
upon  her  in  a  collateral  w  distinct  manner, 
but  a  fraud  practiced  upon  ber  when  she  was 
Induced  to  sign  tlM  lease.  It  makes  no  differ^ 
ence  bow  perfectly  instruments  may  be  drawn* 
If  fraud  is  practiced  thaein,  tlie  court  of  eq- 
uity will  lay  bare  the  transaction.  It  must 
be  remembered  that  no  oidnlon  was  Intended 
to  be  expressed  by  the  drcnit  judge,  nor  does 
this  court  express  any  opinion,  as  to  the 
truth  of  the  allegations  set  out  in  tbe  answer. 
The  demurrer  admits  all  these  allegattons.  for 
the  time  being  merely,  to  contest  th^  snffl- 
^ency  in  law  as  a  defense.  A.t  the  trial  all 
these  matters  wlU  be  folly  Investigated,  and 
tbe  defoidant  will  be  pot  to  the  proof  ttf 
what  she  charges  In  her  answer  to  be  tme. 
We  do  not  feel  that  any  fnrthw  dlacasdon 
by  us  Is  necessary.  The  circuit  jndge  was 
correct  In  overruling  the  donurrer  and  order- 
ing the  cause  back  fx  trial.  It  Is  tbe  judg- 
ment of  this  court  tbat  Oie  order  appealed 
from  be  afOrmed,  and  tbe  cause  is  remanded 
to  the  drcttlt  comt  to  cany  out  Jndge  Bcne^i 
ordw. 

(«  8.  a  i»> 
DAVIS  T.  OHILDBBS  et  aL 

(So^^eme  Court  of  Sonth  Carolina.  IT, 
18080  • 

£qdita8i:,b  UoaTOAes— Parol  AaasnaNT— Bbh> 

SOT  OV  MORTQAmib 

1.  An  agreement,  founded  oo  a  valoable 
conBideration,  to  give  a  mortgage  on  chattels, 
constitutes  an  equitahle  mortgage. 

2.  It  is  not  necessary  that  the  agreement 
for  such  mortgage  be  in  writing. 

S.  An  equitable  mortgage  of  chattels,  con- 
taining no  words  of  alienatitm,  does  not  an- 
thwize  the  mortgagee  to  seize  the  property  oo 
default,  but  the  mortgagee's  remedy  is  m  a 
court  of  equity. 

Appeal  from  common  pleas  drcnit  conrt  of 
Anderson  county;  Watts,  Judge. 

Action  by  A.  A.  Davis  against  S.  D.  GUI- 
ders  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

The  charge  to  the  jury  was  as  follows: 

"This  Is  an  action  brought  by  A.  A.  Davis 
against  Messrs.  Chllders  and  Laboon.  The 
complaint.  In  substance,  states  that  the  plain- 
tiff was  In  lawful  possession  of  one  open-top 
buggy,  worth  and  one  set  of  harness, 
worth  ?6,  and  that  on  the  3d  of  November, 
1893,  the  defendant  Laboon  entered  his  prem- 
ises and  seized  and  carried  It  away,  without 
any  authority  of  law,  and  turned  it  over  to 
Mr.  Chllders,  and  that  he  (X^iboon)  entered, 
as  agent  for  Chllders,  and  took  possession  of 
the  buggy  and  harness  In  a  high-handed 
way,  and  that  he  (plalntifF)  was  damaged 
in  the  sum  of  |2,000.  That  v:as  on  the  3d  of 
November,  1S93.  He  also  alleges  that  on 
November  11,  1893,  the  agent  (Laboon)  en- 
tered and  took  from  his  premises  a  hMse 
which  he  dalmf  was  worth  $1S(^  and  that  by 
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reason  of  that  hlgh-haiided  Beldng  he  has 
been  damaged  In  the  sum  of  $5,000.  The 
defendant  Childers  says  that  he  did  send  La- 
boon  there  to  seize  the  property,  but  that  he 
bad  an  equitable  mortgage  on  the  property; 
and  that  he  had  gone  on  a  note  for  Davia, 
and  that  Davis  had  agreed  to  give  him  a 
mortgage  on  the  horse,  mule,  wagon,  and  bug- 
gy, and  crop;  and  that  he  did  go  on  that  note 
for  DaTls,  and  that  be  had  to  pay  It,  and 
that  by  reason  of  that  he  sent  his  agent  (La- 
boon)  th»«  to  take  possession  of  the  prop- 
erty, and,  be  says,  to  take  peaceable  posses- 
sion of  It  The  defendant  La  boon  admits 
that  be  went  there  and  took  the  property, 
and  he  says  that  he  took  it  in  a  qntet  and  In 
a  peaceable  way.  Now,  yon  hare  heard  a 
good  deal  of  testimony  in  the  case,  and  yon 
have  also  heard  a  good  deal  of  law  read  by 
counseL  Ton  are  the  sole  judges  of  the  tes- 
timony, and  it  is  my  duty  to  give  yon  the 
law;  and  you  apply  the  testimony  to  the 
law  as  I  give  It  to  you,  and  find  your  verdict 
accordingly.  It  Is  also  my  duty,  too,  to  con- 
strue any  written  Instrument  which  is  of- 
fered In  evidence  here  for  you.  I  charge  you 
as  a  matter  of  law  that  if  these  defendants 
here  took  possession  of  that  property  under 
the  mortgage,  which  had  the  Indorsement  on 
the  back  ^pointing  Mr.  Laboon  as  his  agent, 
I  charge  yon  that  that  was  an  illegal  seizure, 
because  that  mortgage  was  not  signed,  seal- 
ed, or  delivered.  It  was  drawn  up  for  that 
purpose,  but  It  was  never  done;  and  It  does 
not  matter  that  he  did  agree  to  sign  it  If 
he  lied  about  It,  and.  by  deceiving  Mr.  Chil- 
ders, got  Iilm  to  sign  the  note  for  him,  and 
promised  to  give  him  a  mortgage  on  that 
property,  and  then  did  not  sign  the  mortgage, 
that  does  not  create  such  a  mortgage  as  will 
allow  a  man  to  deputize  a  man  as  his  agent 
to  go  and  seize  It  So,  that  being  the  case, 
It  will  be  your  duty  to  find  a  verdict  for  the 
plaintiff  In  this  case.  He  had  no  right  un- 
der that  paper  to  send  his  codefendant  (La- 
boon)  there  to  take  the  property.  Childers 
admits  that  Laboon  was  his  agent,  and 
therefore  Childers  becomes  responsible  for 
all  of  the  acts  of  Xiahoon.  So,  if  the  testi- 
mony satlsfles  yon  that  the  property  was 
taken  In  such  a  high-handed,  riotous,  Ul^aJ 
way,  or  anything  of  that  sort,  it  Is  for  you 
to  say,  under  the  testimony,  what  damages 
you  will  give,  If  you  give  any,  and  what 
damages  you  give  (for  that  will  be  as  smart 
money)  as  vindictive  damages.  There  Is  also 
some  complaint  here,  and  damages  asked  for, 
for  being  kept  out  of  that,  money.  So  both 
ore  before  youi—the  actual  damages  and  the 
punitive  damages. 

"Now,  In  the  case  of  Samuels  v.  Railroad, 
Mr.  Justice  Pope  says:  'It  must  be  borne 
in  mind,  whenever  a  tort  sounds  in  exempla- 
ry damages,  that  It  belongs  to  a  particular 
class  of  actions.  It  Is  one  species  of  that 
class.  A  tort  that  sounds  in  exemplary  dam- 
ages Is  where  some  right  of  person  or  prop- 
v.228je.no.l7— SO 


erty  Is  Invaded  maIi<4onsly,  violently,  wan- 
tonly, or  with  reckless  disregard  of  social  or  civ- 
il obllgatlMis.  The  terms  "maliciously"  and 
"wantonly"  are  used  In  this  deflnltlon  In  the 
sense  that  they  ate  applied  by  writers  In  con- 
nection with  the  subject  here  considered. 
To  entitle  a  plaintiff  to  exemplary  damages, 
he  must  not  only  prove  the  elements  that  en- 
ter  In  to  make  up  this  cause  of  action,  but 
he  must,  in  the  first  place,  in  his  complaint 
set  up  distinctively  the  elements  that  make 
up  this  cause  of  action;  and,  if  be  falls  to 
do  BO,  his  complaint  should  be  dismissed.' 
36  S.  a  601,  14  S.  B.  MS.  Well,  that  has 
been  done  here,  and  It  is  for  you  to  say 
whether  the  testimony  given  here  on  the 
stand  bears  out  the  allegations  In  the  com- 
plaint of  the  plaintiff  here.  Were  the  prem- 
ises of  the  plaintiff  Invaded  by  these  defend- 
ants, and  the  seizure  made  with  malice,  vio- 
lent^ and  wantonly?  Now,  in  the  case  of 
Duckett  v.  Pool.  34  S.  0.  311,  13  S.  E.  642, 
about  the  same  law  Is  laid  down.  Under  my 
view  of  the  law  of  the  case,  as  I  have  al- 
ready given  you,  the  plaintiff  Is  enUtled  to 
the  value  of,  or  the  recovery  of,  the  property. 
Yon  will  remember  what  the  plaintiff  said 
about  the  value  of  the  property  at  so  much. 
You  can  find  the  value  of  the  property  of  the 
plaintiff,  and  then  whatever  damages  the 
plaintiff  has  Buff«*ed  by  reason  of  being  kept 
out  of  this  property;  and  if  you  believe  the 
property  was  seized  In  a  high-handed,  vio- 
lent, and  malicious  manner,  as  described,  it 
is  for  you  to  say  what  punitive  damages  you 
will  give  hJm.  It  Is,  for  you  to  say  what 
damages,  If  any,  he  should  recover.  Under 
my  view  of  the  law,  the  property  seized  must 
be  returned,  or,  In  case  It  cannot  be  had,  then 
the  value  of  it  to  be  found  for  the  plaintiff. 

"Now,  the  plaintiff  •has  requested  me  to 
charge  yon:  (1)  *That  even  If  the  court 
should  hold,  from  the  evidence,  that  the  de- 
fendants had  a  right  to  an  equitable  mort- 
gage on  the  property  seized,  that  such  mort- 
gage would  give  no  right  to  seize  the  proper- 
ty, but  the  mortgagee  must  go  Into  equity 
and  establish  his  mortgage.'  I  cliarge  you 
that  (2)  That  the  act  of  the  agent.  Laboon, 
was,  In  contemplation  of  law,  the  act  of  his 
principal,  Childers,  and  Childers  Is  liable  in 
damages  for  any  wrongful  act  of  the  agent 
Laboon,  within  the  scope  of  his  agency.'  I 
chai^  you  ttiat  (8)  That  In  assessing  the 
damages,  the  Jury  may  take  Into  considera- 
tion any  acts  of  aggravation  or  wanton  disre- 
gard of  plaintiff's  rights,  and  may  award 
punitive  or  exemplary  damages  for  such  dis- 
regard or  aggravation.'  1  charge  you  ttiat  as 
law.  (4)  That  if  the  Jury  find  that  lAboon 
took  the  property  In  dispute,  or  any  of  It  by 
force,  he  was  a  trespasser  In  such  taking, 
had  thereby  violated  the  law  of  the  land,  and 
the  Jury,  in  its  discretion,  may  award  puni- 
tive or  vlDdlctlve  damages  for  such  i^nlawful 
taking.'  1  charge  you  that  as  good,  law. 
(0)  That,  it  belnff  adqiitted  by  the  defend- 
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ants  that  Laboon  was  the  agent  of  Chndera 
to  seize  the  property  In  dispute,  eTeiT  act 
of  Laboon  done  In  snch  seizure  was  the  act 
of  Chllders.'   I  so  charge  you. 

"I  am  requested  by  the  defendants  to 
charge  yon  as  follows:  (1)  That  an  agree- 
ment founded  upon  valuable  consideration  to 
give  a  mortgage  on  a  chattel  creates  an  equi- 
table mortgage  on  the  principle  that  equity 
regards  what  ought  to  have  been  done  as 
having  been  done.*  I  charge  you  that  as 
law,  with  this  addition:  'Provided  that  that 
Is  not  a  parol  or  verbal  agreement;  but  that 
tt  Is  reduced  to  writing.*  <2)  Tliat  the  sign- 
ing of  a  note  as  surety  for  another  Is  a  suffi- 
cient consideration  to  sustain  an  agreement 
to  give  a  mortgage  to  Indemnl^  the  surety.' 
I  cbarge  you  that,  with  this  addition:  *That, 
while  It  would  be  a  sufficient  consideration 
to  create  an  agreement  to  give  a  mortgage, 
In  this  case  the  agreement  to  ^ve  a  mort- 
gage ought  to  have  been  reduced  to  writing, 
and  not  to  be  a  parol  agreement'  (3)  That 
one  having  an  equitable  mortgage  founded 
on  valuable  consid^tion  has  the  right  to 
the  possession  of  the  property  covered  by  It 
as  soon  as  default  made  in  the  payment 
of  the  obligation  which  same  was  Int^ded 
to  secure.'  I  cbarge  you  that,  with  this  addi- 
tion: That  that  agreement  to  give  an  equi- 
table mortgage  must  be  In  writing.'  (4)  'If 
the  plaintiff,  Davis,  agreed  to  give  tbe  de- 
fendant Chllders  a  mortgage  on  the  proper- 
ty in  dispute,  to  Indemnify  him  against  loss, 
In  consideration  that  said  Chllders  would 
sign  a  note  as  surety  for  him,  and  Childers 
did  sign  such  note  as  surety,  such  agreement 
on  the  part  of  said  Davis  would  constitute 
an  equitable  mortgage  on  said  property.'  I 
refuse  to  charge  yon  that  as  law.  (5)  That 
If  said  Childers  8lgne<>  a  note  for  said  Davis 
as  Ills  surety,  and  -said  Davis,  in  considera- 
tion thereof,  agreed  to  give  said  Chllders  a 
mortgage  on  said  property  in  dispute,  to  in- 
demnify him  against  Joss,  and  said  Davis  did 
not  pay  said  note  when  due,  and  said  Chll- 
ders paid  off  the  same  byglving  his  own  note, 
secured  by  mortgage  of  real  estate,  said 
Childers  had  the  right  thereupon  to  enforce 
said  agreement  as  a  mortgage,  and  to  take 
possesBion  of  the  property  covered  by  the 
tiame  wherever  he  found  it,  and  sell  it,  and 
apply  the  proceeds  to  indemnify  himself.'  I 
refuse  to  charge  you  that  That  is  not  the 
law  of  this  case,  according  to  my  view  of  It. 
(0)  That,  if  said  Chllders  had  the  right  to 
the  possession  of  the  property  In  dispute,  he 
had  the  right  to  take  It  wherever  he  found  it, 
nnd  to  use  so  much  force  as  was  necessary 
for  that  purpose,  if  he  did  not  violate  the 
criminal  law.'  I  refuse  to  charge  you  that, 
because  I  have  already  given  you  what  I 
conceive  to  be  the  law  in  this  case.  (7)  'If 
said  Childers  had  the  right  to  the  possession 
of  said  property,  he  had  the  right  to  take  It 
wherevOT  he  found  it,  and  to  use  so  much 
force  u  vas  necesaary  for  that  purpose,  and 


would  not  be  liable  to  an  actlcm  for  domases 
unless  he  used  more  force  than  neceuary  for 
the  taking  of  said  propwty,  and  then  only 
for  the  damage  accruing  from  the  use  of  such 
excesidve  forc&'  I  refuse  that  leqnest.  be- 
cause I  have  already  charged  yon  that,  under 
my  view  of  the  law,  Mr.  Chllders  did  not 
have  any  equitable  mortgage  there,  and  that 
he  had  no  right  to  take  this  pn^erty,  be- 
cause the  plaintiff  bad  the  right  to  bare  pos- 
session of  the  proper^,  or  the  Tslue  tbereof. 
I  have  charged  yon  as  to  punitive  damages. 
(8)  That  if  said  Chllders  had  the  right  to 
the  possession  of  said  property,  and  naed  no 
more  force  In  taking  pOBsessIon  than  miB 
necessary  for  that  purpose,  he  would  not  be 
liable  to  the  plaintiff  In  this  action,  even 
though  he  used  such  force  as  amounted  to  a 
vit^tlon  of  the  criminal  law.*  I  refuse  to 
charge  you  that 

"Now,  as  I  have  said  before,  you  have 
heard  the  testimony,  and  I  have  given  you 
the  law,  and  you  wIU  apply  the  fadtfl  to  the 
law  as  I  have  given  It  to  you.  The  form 
of  your  verdict  will  be:  *We  find  for  tbe 
plaintiff  the  property  In  dispute,  or.  In  case 
the  property  cannot  be  had,  the  value  there- 
of, and  so  many  dollars  damages,'— If  you 
find  damages,— and  sign  your  name  as  fore- 
man. If  you  find  for  the  defendants,  say: 
*We  find  for  the  defendants^  and  your 
name  as  foreman.'* 

Defendants'  exceptions  were  as  follows: 
"(1)  Because  his  honor  erred  in  charging  tbe 
jury  that  if  defendant  lAboon  took  posses- 
sion of  the  property  In  dispute  under  the 
mortgage,  which  had  the  indorsement  of  au- 
thority, it  would  be  an  ill^al  seizure,  be- 
cause that  mortgage  was  never  signed,  seal- 
ed, and  delivered;  and  it  made  no  dlff^«nce 
If  Davis  had  agreed  to  sign  It,  If  he  lied 
about  It,  and,  by  deceiving  Mr.  Chllders,  got 
him  to  sign  the  note  for  him,  and  promised 
to  give  him  a  mortgage  on  the  property,  and 
then  did  not  sign  the  mortgage,  that  did 
not  create  such  a  mortgage  as  would  allow 
a  man  to  deputize  a  man  as  bis  agent  to  go 
and  seize  It  (2)  Because  his  honor  erred  in 
charging  the  Jury  that  tbe  plaintiff  was  en- 
titled to  recover  the  property  sued  tor,  or  the 
value  thereof.  (3)  Because  his  honor  erred 
in  charging  the  Jury  as  requested  by  plain- 
tiff iu  his  first  request  to  charge,  to  wit, 
that,  even  if  the  court  should  hold  from  the 
evidence  that  the  defendants  had  a  right  to 
an  equitable  mortgage  on  the  property  seiz- 
ed, that  said  mortgage  would  give  no  right 
to  seize  the  property,  but  the  mortgageo 
must  go  into  equity  and  establish  liis  mort- 
gage. (4)  Because  his  honor  erred  In  char- 
glDg  the  Jury  as  requested  by  plaintiff  In 
bis  fifth  request  to  charge,  to  wit  that  If 
the  Jury  found  that  laboon  took  the  prc^ 
erty  in  dispute,  or  any  of  It  by  force,  he  was 
a  trespasser  In  such  taking,  and  thereby  vio- 
lated the  law  of  the  land,  and  the  jury,  in  Its 
I  discretion,  may  award  punitive  or  Tlndlctlve 
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damages  for  sncb  taUng.  ^  Because  his 
hxmm  wied  In  not  charging  the  Jury  as  re- 
quested by  the  defendants  In  their  first  re- 
quest to  chaig^  to  wl^  *ttaat  an  agreement 
founded  npon  valuable  consldecatltHi  tQ  give 
a  mortgage  on  a  chattel  creates  an  equitable 
mortgage,  on  the  principle  that  eqidty  re- 
gards what  ought  to  have  hem  done  as  hav- 
ing been  done,*  'without  adding  the  f(^low- 
Ing:  'Provided  that  that  Is  not  a  parol  or 
verbal  agreement,  but  that  It  Is  reduced  to 
writing.'  (6)  Because  his  honor  erred  In  not 
charging  defendants*  second  request  to 
eharge.  to  wit,  that  the  signing  of  a  note  as 
surety  for  anothor  la  a  suffldoit  consldwa- 
tlon  to  sustain  an  agreement  to  give  a  mort- 
gage to  Indemnify  the  surety,'  without  add- 
ing the  ft^owlng  qualification,  to  wtt:  That^ 
while  It  would  be  a  sufficient  consideration  to 
create  an  agreement  to  give  a  mortgage  In 
this  case,  the  agreement  to  give  a  mortgage 
cnght  to  have  been  reduced  to  writing,  and 
not  be  a  parol  agreement*  (7)  Because  his 
honor  erred  In  not  charging  the  Jury  defend- 
ants' third  request  to  charge,  to  wit,  *tbat 
one  having  an  equitable  mortgage  founded 
on  valuable  ctmaideratlon  has  the  right  to  the 
possession  of  the  property  covered  by  It  as 
soon  as  default  is  made  In  the  payment  of 
the  obllgatiou  which  the  same  was  Intended 
to  secure,'  without  adding  the  fcdlowlng,  to 
wit:  'That  that  agreement  to  give  an  equita- 
ble mortgage  must  be  in  writing.'  (8)  Be- 
cause his  honor  erred  In  refusing  to  charge 
the  Jury  as  requested  by  defendants  in  their 
fourth  request  to  charge,  to  wit:  'If  the 
plaintiff,  Davis,  agreed  to  give  the  defendant 
Chllders  a  mortgage  on  the  property  In  dis- 
pute, to  Indemnify  him  against  loss.  In  con- 
sideration that  said  ChUden  would  sign  a 
note  as  surety  for  him,  and  Chllders  did  sign 
such  note  as  surety,  such  agreement  on  the 
part  of  said  Davis  would  ctmstitute  an  equi- 
table mortgage  on  said  property.'  (9)  Be- 
cause his  honor  refused  to  charge  the  Jury 
as  requested  by  defendants  in  their  flftb  re- 
quest to  charge,  to  wit:  *That  if  said  Chll- 
ders signed  a  note  for  said  Davis,  as  his  sure- 
ty, and  said  Davis,  In  consideration  thereof, 
agreed  to  give  said  Chllders  a  mortgage  on 
said  pn^rty  In  dispute,  to  indemnl^  him 
against  loss,  and  said  Davis  did  not  pay 
said  note  when  due,  and  said  Chllders  paid 
off  the  same  by  giving  his  own  note,  secured 
by  mortgage  of  real  estate,  said  Chllders 
had  the  right  thereupon  to  enforce  said 
agreement  as  a  mortgage,  and  to  take  pos- 
session of  the  property  covered  by  the  same 
wherever  he  found  it,  and  sell  it  and  apply 
the  proceeds  to  indemnify  himself.'  (10)  Be- 
cause his  honor  erred  In  refusing  to  chatge 
the  Jury  as  requested  by  the  defendants  In 
their  sixth  request  to  charge,  to  wit:  'Tbat, 
If  said  Chllders  had  the  right  to  take  the  pos- 
session of  the  property  In  dispute,  he  had 
the  right  to  take  It  wherever  he  found  it, 
and  to  use  so  much  force  as  was  necessary 
for  that  purpose.  If  be  did  not  violate  the 


crimbial  law.'  (11)  Because  Ids  honor  refus- 
ed to  charge  the  Jury  as  requested  by  de- 
foidants  In  their  sevoith  request  to  charge, 
to  wit:  'If  said  Chllders  had  the  right  to  the 
possession  of  said  property,  he  had  the  right 
to  take  It  wherever  he  found  It,  and  to  use  so 
much  force  as  was  necessary  for  that  pur- 
pose, and  would  not  be  liable  In  an  action 
for  damages  unless  he  used  more  force  than 
was  necessary  for  the  taking  of  said  proper- 
ty, and  thffli  only  for  the  damage  accruing 
from  the  use  of  such  excessive  force.'  (12) 
Because  his  honor  erred  in  not  charging  the 
Jury  as  requested  by  d^endants  In  their 
eighth  request  to  charge,  to  wit:  That  if 
said  Chllders  had  the  right  to  the  poeseaslui 
of  said  property,  and  used  no  more  force  tat 
taking  possession  than  was  necessary  for 
that  purpose,  he  would  not  be  liable  to  the 
plaintiff  in  this  action,  even  though  he  used 
such  force  as  amounted  to  a  violation  of  the 
criminal  law.*  (13)  Because  his  honor  erred 
In  charging  the  Jury  that  a  parol  SLgreemeot, 
founded  on  valuable  consideration,  to  give  a 
mortgage  on  a  chattel,  would  not  constitute 
an  equitable  mortgage,  and  that  such  parol 
agreement  would  give  no  right  to  the  posses- 
sion of  such  chattd,  though  the  obligation, 
which  same  was  Intended  to  secure  was  due 
and  unpaid.  (14)  Because  his  honor  erred 
in  not  leaving  it  as  a  queetion  of  fact  to  the 
Jury  to  say,  from  the  testimony,  whetbw  or 
not  Davis,  the  plaintiff,  had  made  a  parol 
agreement  with  dtfendant  Chllders  to  give 
him  a  mortgage  on  the  property,  In  consld- 
nation  of  said  Childers  signing  a  note  for 
him  as  surety,  and  not  cliarging  them  that 
If  they  found  from  the  evidence  that  such 
agreemrait  had  been  made,  and  that  aald 
Chllders  had  so  paid  said  note,  relying  on 
said  agreonent,  he  had  the  right  to  enforce 
said  agreemMit  as  a  mortgage,  and  to  take 
possession  of  the  property  so  agreed  to  be 
mortgaged,  and  s^  the  same  to  save  him 
harmless.** 

Shuman  &  Dean,  for  appellants.  Bonham 
&  Watkins  and  Trlbble  &  Prince,  for  reep<md- 
ent 

GARY,  J.  This  action  was  commenced  In 
January,  18&4,  by  the  plaintiff  against  the  de- 
fendants, to  recover  possession  of  a  buggy,  set 
of  harness,  and  one  horse,  ot  the  alleged  val- 
ues, respectively,  of  f60,  $6,  and  |150;  also,  to 
recover  S5,000  damages  for  the  alleged  wrong- 
ful and  malicious  seizure  of  said  property.  It 
is  alleged  in  the  complaint  that  the  defendant 
S.  D.  Chllders  procured  and  directed  the  de- 
fendant J.  B.  Laboon  to  seize  and  take  from 
the  poesesErion  of  the  plaintiff  said  property, 
during  the  absence  of  the  plaintiff  from  home, 
and  in  defiance  of  tbe  direction  and  command 
of  the  plaintiff's  wife,  who  forbade  such  tak- 
ing. It  was  further  alleged  that  defendant 
J.  B.  Laboon  seized  and  carried  away  said 
property  without  any  authority  of  law  or 
right  whatever,  and  delivered  it  to  the  defends 
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ant  8.  D.  Cbllders,  or  kept  or  disposed  of  said 
prop^y  under  tbe  direction  of  said  Cbllders, 
and  tbat  the  def endanta  refused  to  deliver  poo- 
sesslon  of  said  property  to  tbe  plaintiff.  The 
defendants  answered  said  complaint  by  sepa- 
rate answers,  alleging  tbat  about  the  6tb  day 
of  January,  18U0,  the  plalotiCf,  wisnlng  to 
borrow  tUe  sum  of  ^2i)2  from  John  Tompkins, 
requested  the  defradant  S.  D.  Cbllders  to 
sign  a  note  with  him  to  said  Tompkins  for 
said  amomtt,  as  surety  of  tbe  plaintiff,  and 
he  a^repd  to  sign  It  If  plaintiff  wr\ild  execute 
and  deliver  to  him  a  mortgage  on  said  prop- 
erty, and  other  property  not  In  dispute  here, 
to  indemnify  and  save  blm  harmless  on  ac- 
count of  such  suretyship;  tbat  the  plaintiff 
agi-eed  to  execute  to  said  Cblld»8  said  mort- 
gage, and  that  Ohllders,  relying  upon  tbe 
said  agreement  of  the  plalntiEC,  signed  satd 
note  as  sm%ty  tor  blm;  tbat,  after  Cbllders 
signed  said  note  as  surety  for  the  plaintiff,  he 
refused  to  execute  and  deliver  to  him  tbe  said 
mortgage,  as  be  had  agreed  to  do;  that,  said 
plaintiff  having  failed  to  pay  said  note  at  ma- 
tnrity,  the  said  Childers  was  compelled  to  and 
did  pay  the  same;  that,  having  requested  the 
plaintiff  to  execute  and  deliver  tbe  said  mort- 
gage according  to  his  agreement,  and  be  hav- 
ing refused  to  do  so,  tbe  satd  Childers,  being 
advised  that  said  agreement  to  mortgage  con- 
stituted an  equitable  mortgage,  with  the  right 
in  said  defendant  to  seize  said  property  and 
sell  the  same  for  tbe  purpose  of  Indemnifying 
himself,  caused  said  property  to  be  seized 
and  sold,  and  the  proceeds  applied  to  reim- 
burse him  and  save  tilm  harmless,  and  that 
tbe  same  was  done  In  a  peaceable  manner. 
And  they  alleged,  further,  tbat  tbe  said  agree- 
ment constituted  an  equitable  mortgage,  giv- 
ing said  Ohllders  the  right  to  seize  said  prop- 
erty, and  sell  the  same  for  tbe  purpose  of 
saving  himself  barmleas,— he  having  paid  tbe 
note  which  he  signed  as  surety,— and  that  he 
caused  said  seizure  to  be  made  by  his  code- 
fendant,  J.  B.  Laboon,  whom  be  appointed  as 
agent  for  that  purpose.  Tbe  cause  came  on 
for  trial  at  tbe  October,  1894,  term  of  the 
court  for  Anderson  county,  before  his  honor, 
Judge  Watts,  and  a  Jury.  The  note  and  mort- 
gage, which  It  Is  alleged  the  plaintiff  agreed 
to  sign,  are  set  oat  In  tbe  case,  upon  which  Is 
this  Indorsement:  •'South  Carolina,  County  of 
And^^9on.  I  hereby  ai^lnt  J.  B.  Laboon  my 
agent  to  execute  the  within  mortgage.  No- 
vember 13th,  A.  D.  1803.  S.  D.  Cbllders." 
In  the  "case"  the  f<rflowlng  statement  ap- 
pears: "On  line  S,  page  44,  and  on  line  20, 
page  4S,  appears  the  name  of  A.  A.  Davis,  as 
signed  to  the  note  and  mortgage  therein  set 
forth ;  whereas.  It  was  never  signed  by  Davis, 
he  being  unable  to  write,  nw  did  he  ever  au- 
thorize any  other  person  to  sign  his  name  or 
affix  bis  mark  to  the  said  note  and  mortgage, 
but,  on  the  contrary,  when  the  same  had 
been  prepared  and  presented  to  him,  he  re- 
fused to  sign  the  same.  His  name  was  writ- 
ten by  the  person  who  prepared  the  papers. 
Id  the  anticipation  of  hia  affixing  bis  mark 


to  It,  but  tUs  he  refused  to  do."  Tbe  Jury 
rendered  the  following  verdict:  "We  find  tbat 
the  plaintiff  Is  ^Utled  to  recover  the  posses- 
sion of  the  property  sued  for,  and.  In  case  de- 
livery^ cannot  be  had,  for  tbe  value  thereof, 
one  hundred  and  aeventy-flve  defiant,  and  tor 
two  hundred  and  thlrty-flve  dollars  damages." 
The  charge  of  the  presiding  judge  to  tbe  Jury 
and  the  appellants'  exceptions  will  be  aet 
forth  in  tbe  report  of  tbe  cas& 

In  considering  the  questicms  raised  by  the 
exceptions,  we  will  follow  the  arrangement 
adopted  by  tbe  appdlants*  attCHmeys  In  their 
argument  before  this  court,  to  wit:  (1)  Wheth- 
er or  not  an  agreemmt  founded  on  valuable 
consld^tlon  to  give  a  mortgage  on  a  chattel 
constitutes  an  equitable  mortgage.  02)  "If 
such  agreement  does  constitute  an  equitable 
mortgage,  whether  or  not  It  must  be  reduced 
to  writing,  In  order  to  have  that  effect,  or.  In 
other  words,  whether  or  not  a  verbal  agree- 
ment,  founded  on  valuable  consideration,  to 
give  a  mortgage  on  a  ctmttel,  constitutes  an 
equitable  mortgage."  (3)  "Assuming  that 
such  agreement  does  constitute  an  eqcdtable 
mortgage,  whether  or  not  the  equitable  mort- 
gagee, having  taken  possession  of  the  prop- 
erty covered  thereby,  af t«r  default  in  the  pay- 
ment of  the  obligation  which  tbe  same  was 
intended  to  secure,  and  having  sold  the  same 
for  tbe  purpose  ot  paying  such  oUigatlon,  can 
successfully  plead  such  agreement  in  def^ise 
to  an  actl<m  brought  against  blm  for  the  pos- 
sesalon  of  aald  property." 

Tbe  cases  of  Read  v.  Simons'  Adm'r,  2  De- 
saus.  £q.  552,  Dow  v.  Ker,  Speer,  Eq.  413,  and 
Parker  v.  Jacobs,  14  S.  C.  112,  show  that  the 
first  of  said  questions  must  be  answered  in 
tbe  affirmative.  S  Am.  ft  Eng.  Bine.  Law,  p. 
179,  under  the  bead  ot  "Chattel  Mortgages," 
and  1  Cobbey,  Chat  M(H*tg.  iS  14,  15,  show 
tbat  such  mortgage  may  be  created  by  parol, 
and  that  It  Is  not  necessary  that  tbe  agree- 
ment to  give  such  mortgage  should  be  In  wrlt> 
Ing. 

We  come  next  to  a  cwsideratlon  of  the 
exceptions  raishig  the  tbhrd  question.  Chat- 
tel mortgages  are  divided:  (1)  Into  legal 
and  equitable  mortgages.  (2)  Tbe  equitable 
mortgages  are  divided  Into  those  containing 
words  of  alienation  sufficient  In  form  to  pass 
the  1^1  title  to  pr<H>erty,  but  where  tbe  prop-' 
erty  at  tbe  time  of  the  execution  of  the  mort- 
gage is  not  in  esse,  and  those  where  there  are 
no  words  of  alienation  sufficient  In  form  to 
pass  tbe  legal  title  to  the  property  mortgaged. 
When  the  mortgage  contains  words  of  aliena- 
tion as  aforesaid,  and  tbe  property  mentioned 
therein  Is  not  In  esse  at  the  time  the  mortgage 
is  executed,  the  mortgagee  has  tbe  right  to 
take  the  property  Into  his  ptwsetalon  when  It 
comes  into  existence;  but  his  right  to  seize 
tbe  property  is  based  upon  tbe  words  of  aliena- 
tion contained  In  the  mortgage  When  there 
are  no  such  words  of  ali«uiti<m,  the  mortga- 
gee must  seek  tbe  enforcement  of  his  rights 
in  a  court  of  equity.  By  observing  this  dis- 
tinction la  the  only  way  In  wlilc^  the  cases  of 
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Perkins  t.  Bank  (S.  0,)  20  d.  E.  759,  Whilden 
V.  Pearce,  27  S.  G.  44,  2  S.  E.  709,  and  Moore 
T.  Byrom,  10  S.  C.  4S2,  can  be  barmonized 
with  the  case  of  Green  t.  Jacobs,  5  S.  G.  280. 
There  was  In  the  case  before  us  only  an  equi- 
table mortgage^  without  words  of  alienation, 
and  his  honOT,  Judge  Watts,  was  right  In 
charging  the  jury  that  snch  a  mortgage  did 
not  confer  upon  the  mortgagee  the  right  to 
seize  and  sell  the  property  in  dispute.  Al- 
though  It  was  error  on  the  part  of  the  presid- 
ing judge  In  charging  the  jury  that  It  was 
necessary  that  tl^  agreement  diould  be  In 
writing,  in  ord»  to  create  an  equitable  mort- 
gage such  error  was  harmless,  as,  under  the 
view  which  we  take  of  the  case,  the  defend- 
ants  had  no  right  to  seize  the  propwty.  even 
admitting  that  OhUders  had  an  eqnltable  mort- 
gaga  The  allegations  of  the  answer  do  not 
constitute  a  defoise  to  the  plalntlfTs  cause  of 
action,  not  because  there  may  not  be  merit 
In  them,  but  because  the  defendants,  by  their 
wrongful  act,  have  estopped  themselves  from 
Interposing  such  defense  In  this  proceeding. 
It  Is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


(4s  s.  a  isi) 

LlXTXiEJOHN  T.  RICHMOND  &  D.  B.  CO. 
(Supreme  Oonit  of  South  Carolina.  Sept  19, 
1895.) 

Accide:ct  at  IUilsoad  CBosaiNO— Ddtt  to  Qith 

SlQNU.  BBFORB  STABTINO — ADUISSIOKB 

IN  Fleadikqs. 

1.  A  train  standing  across  a  highway  Is 
within  1  Rev.  St.  p.  576,  providing  that.  If  the 
engine  or  cars  shall  be  at  a  staDdstill  within 
a  less  distance  than  100  rods  of  such  a  cross- 
ing, the  bell  shall  be  rung  or  the  whistle  sound- 
ed for  at  least  30  seconds  before  the  engine  is 
moved,  and  shall  be  kept  rinsing  till  the  engine 
has  crossed  sndi  highwer. 

2.  PlaintifE  neen  not  prove  that  the  train  by 
which  he  was  injured  was  defendant's,  defend- 
ant having  admitted  the  allegation  of  the  com- 
plaint that  def^dant  was  operating  the  road 
on  which  the  acddent  occun^,  and  running 
thelr'cars  and  engines  thereon. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Wallace,  Judge. 

Action  by  J.  R.  Llttlejobn  against  the 
Richmond  &  Danville  Railroad  .Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

Botnar  ft  Simpson,  lor  ai^ellant  X  S. 
Cothran  and  Duncan  &  Sandys,  for  respimd- 
ent 

POPB,  J.  This  action  came  on  for  trial  at 
the  August  1888,  term  of  the  court  of  com- 
mon pleas  for  Spartanburg  county,  before 
his  honor,  Judge  Wallace,  and  a  jury.  By 
the  complaint  It  was  alleged  that  the  plain- 
tiff, on  the  19th  of  August,  1891,  while  pass- 
ing between  a  train  of  freight  cars  drawn 
by  an  engine  of  defendant  (who  was  lessee 
of  the  Alr-Llne  Railroad),  In  the  town  of 
Gatf  ney,  in  this  state,  was  so  Injured  by  said 
cars  that  a  portion  of  his  foot  was  anlputat- 
ed;  that  when  the  plaintiff  started  to  pass 


between  said  cars  the  train  was  stationary* 
and  had  been  so  for  10  or  15  minutes  preced- 
ing his  effort  to  cross;  that  the  defendant's 
train  was  put  In  motion  by  the  engine  draw- 
ing the  same,  without  any  warning  being 
given,  either  by  blowing  the  whistle  or  ring- 
ing the  bell,  as  the  law  requires;  and  that 
where  the  plaintiff  attempted  to  cross  be- 
tween the  cars  was  a  public  highway  leading 
to  his  home  from  said  town  of  Gaffney;  and 
that  defendant's  train  of  cars  was  across 
this  highway.  The  defendant's  answer  ad- 
mitted the  control  of  said  Air-Line  Railroad, 
and  that  It  oi>erated  the  same  by  its  engine 
and  cars,  both  passenger  and  freight;  but  It 
denied  all  the  facts  as  to  the  Injury  of  the 
plaintiff,  and  claimed  that  If  be  was  ever 
injured,  it  was  occasioned  by  his  own  fault 
After  the  plaintiff  bad  closed  his  testimony, 
which  tended  to  show  that  the  plaintiff  had 
received  the  injury  as  set  out  In  his  com- 
plaint, the  defendant  moved  for  a  nonsuit 
which  was  granted.  From  this  Judgment  tlw 
plaintiff  now  appeals. 

We  gather  from  the  case  that  the  circuit 
judge  was  Influenced  In  granting  the  same 
by  the  fact  that  he  construed  section  1686  o£ 
the  civil  statute  law  of  South  Carolina  (X 
Rev.  St  p.  676)  not  to  require  the  whistle 
sounded  or  the  bell  rung,  in  case  the  train 
was  stopped  across -a  highway,  before  It  was 
moved  from  across  the  same.  The  appellant 
contends  that  this  was  error.  We  are  in- 
clined to  agree  with  the  appellant  The  lan- 
guage of  the  section,  so  far  as  this  point  is 
concerned,  is  as  follows:  "Sect  1685.  •  •  • 
And  if  the  engine  or  cars  shall  be  at  a  stand- 
still within  a  less  distance  than  one  hundred 
rods  of  such  crossing,  the  bell  shall  be  rung 
or  the  whistle  sounded  for  at  least  thirty 
seconds  before  the  engine  shall  be  moved, 
and  shall  be  kept  ringing  until  the  engine 
shall  bare  crossed  such  public  highway  or 
street  or  traveled  place."  The  testimony 
was  that  some  of  the  cars  were  above,  some 
on,  and  some  below,  the  street  crossed  by 
this  train.  The  words  of  the  statute,  "with- 
in a  less  distance  than  100  rods,"  are  fully 
answered  by  some  of  these  cars  being  below 
the  street  in  question.  Hence,  the  duty  to 
sound  the  whistle  or  ring  the  bell  for  30  sec- 
onds existed  with  this  railroad,  so  far  as  this 
defendant  was  concerned.  And  if  the  rail- 
road neglected  this  duty  a  prima  facte  case 
of  negligence  was  established.  There  was 
some  testimony  on  this  point  Hence,  the 
cause  lAouId  have  been  submitted  to  the 
jury. 

But  the  respondent  insists  that  the  appel- 
lant failed  to  show  that  it  was  defendant's 
train  of  cars  that  did  the  plaintiff  Injury, 
We  do  not  see  that  It  was  Incumbent  upon 
the  plaintiff  to  prove  this  fact  lu  view  of 
defendant's  admission  of  the  third  para- 
graph of  the  complaint;  for  It  was  there  as- 
serted that  defendant  was  operating  the 
said  road,  and  running  Its  freight  and  pas* 
senger  cars  and  locomotives  over  the  said 
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leased  road.  The  other  claims  of  defendant 
(respondent),  that  the  evidence  showed  be- 
yond eontradlctloii  that  the  injury  complain- 
ed of  was  caused  by  bis  own  act;  that  the 
evidence  showed  that  plaintiff  took  bis  own 
risk,  in  attempting  to  cross  through  and  be- 
tween the  cars  In  question;  and  that  there 
was  no  proof  that  Injury  was  caused  by  any 
negligence  of  defendant  (respondent),— ajl 
these  present  questions  of  fact,  that  ought  to 
hare  been  passed  upon  by  the  Jury,  and  not 
the  Judge.  It  follows  that  the  circuit  Judge 
was  in  error.  It  is  the  Judgment  of  this  coort 
that  the  Judgment  of  the  circait  court  be  re- 
versed, and  the  cause  xemanded  for  a  new 
trial. 

(«  8.  a  IH) 

OIBBBS  et  aL  t.  McORAW. 
(Bu^me  Oonrt  of  South  OaroUna.  Sept  19, 

1805.) 

BviDBNOB  or  SrsT— Offer  or  Cohpbohibb. 

1.  One  cannot  testify  as  to  an  indebtedness 
set  out  in  a  contract  which  alone  gave  him  any 
knowledge  of  It 

2,  The  defendant,  on  refusing  to  accept  a 
draft  of  $188.75.  drawn  od  him  by  plaintifr, 
alleging  defects  in  the  property  booght,  wrote 
defendant  a  letter  containing  the  following: 
"But  I  am  willing  to  pay  you  S175.  If  yon 
will  acceptr^  write  me,  and  I  will  remit  the 
amount. "  Hdd,  that  the  extract  was  inadmis- 
sible, b^g  an  offer  d  compromise. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  counQ^;  Aldricb,  Judge. 

Action  by  W.  H.  GIbbes,  Jr.,  ft  Co.  against 
T.  G.  McCrftw.  Judgment  tor  defendant 
Plaintiffs  appeal.  Affirmed. 

Ralph  K.  Carson,  ton  appellants.  Duncan 
ft  Sanders,  for  respondent 

POPE,  J.  Plalntias  sued  defendant  to  re- 
cover $188.75  for  goods  sold  and  delivered, 
to  1)6  paid  for  on  1st  November,  1891,  allying 
that  the  elevatOT  Included  In  the  account  for 
$185  was  purchased  by  plaintiffs,  from  the 
makers  of  the  same,  for  the  defendant  on 
his  order,  and  that  plaintiffs  have  paid  the 
makers  therefor.  Defendant  denied  In  Ills 
answer  all  the  facts  alleged  in  the  complaint, 
except  that  plaintiffs  are  partners.  The  ac- 
tion came  on  for  trial  before  Judge  Aldrlch 
and  a  Jury  at  the  February  term,  1895,  of  the 
court  of  common  pleas  for  Spartanburg  coun- 
ty. After  plaintiffs  closed  their  testimony, 
defendant  moved  for  a  nonsuit  on  the  ground 
that  there  was  no  legal  evidence  to  be  sub- 
mitted to  the  Jury  on  which  they  could  find 
a  verdict.  The  circuit  Judge  granted  the  non- 
suit, and,  after  Judgment  was  entered  there- 
on, the  plaintiffs  appealed  upon  the  following 
grounds:  (1)  That  his  honw  erred  in  grant- 
ing the  motion  for  a  nonsuit,  made  by  de- 
fendant's attorn^,  upon  the  ground  that 
there  was  no  legal  evidence  to  be  submitted 
to  the  Jury  on  which  tliey  could  find  a  ton 
diet.  (2)  That  the  circuit  Judge  erred  in  re- 
fusing to  admit  In  evidence  the  letter  from 
defendant  to  plaintiffs,  dated  November  10, 


1891,  marked  "GIbbes  No.  3,"  or  any  part 
thereof,  upon  the  ground  that  it  contained  an 
offer  of  compromise  by  the  defendant.  (3) 
That  the  circuit  Judge  erred  in  ruling  and 
holding  that  there  was  a  difference  between 
the  parties,  and  that  the  letter  "GIbbes  No. 
3"  was  an  offer  to  compromise  the  differ^ 
ence. 

As  to  the  first  ground  of  appeal,  It  seems 
to  me  to  be  untenable,  in  light  of  the  "case," 
tot  there  Mr.  Gibbee  very  frankly  admits 
tliat  his  knowledge  of  the  Indebtedness  is 
based  upon  a  certain  contract  in  writing,  as 
the  primary  source  thereof.  This  contract, 
although  in  court  and  exhibited  and  identi- 
fied by  this  witness  as  in  his  possession,  is 
withheld  from  the  court  and  Jury.  Of  course. 
It  was  Incompetent  fear  this  witness  to  state 
an  Indebtedness  set  out  in  that  written  con- 
tract which  alone  gave  the  witness  any 
knowledge  thereof.  It  is  Idle  to  waste  words 
upon  BQch  a  contentlcm. 

As  to  the  second  and  third  grounds  of  ap- 
peal, it  seems  to  ns  that  they  are  no  ItHiger 
material,  In  view  of  what  we  have  said  as 
to  the  first  ground  of  appeal,  l^e  circuit 
judge  did  not  hold  that  the  letter  marked 
"GIbbes  No.  8"  could  not  be  introduced  In 
testimony  from  its  beginning  down  to  the 
word  "but."  On  the  contrary,  he  held  it  was 
admissible  so  far.  Howevw,  be  declined  to 
allow  what  was  stated  In  that  lettM*,  from 
the  word  "but"  to  the  close  of  the  body  of  It 
to  be  Introduced,  upon  the  ground  that  it  was 
an  offer  of  compromise  made  by  McGraw  to 
GIbbes  &  Co.,  and,  undw  the  law  governing 
such  matters,  it  ought  not  to  be  admitted  in 
testimony.  The  language  objected  to  was  as 
follows:  "But  I  am  willing  to  pay  you  one 
hundred  and  seventy-five  dollars  ($175).  If 
you  win  accept  write  me,  and  I  will  remit 
the  amount;  and  oWlge."  When  it  Is  re- 
membered tbat  a  draft  for  $188.75  had  been 
drawn  by  plalntlCFs  on  defendant  which  he 
declined  to  pay,  and  also  that  the  reas<^  the 
defendant  gave  for  not  paying  the  draft  for 
$188.75  was  ibat  "the  machinor  that  I 
bought  of  you  has  given  me  considerable 
trouble  to  make  work,  and  I  have  bad  to 
make  some  changes  on  it  Don't  think  you 
ought  to  charge  me  full  price.  WIU  return 
draft"— it  must  be  evident  that  In  the  offn- 
of  $175  the  defendant  proposes  to  adjust  by 
mutual  concession  the  dispute  as  to  the 
amount  due.  It  seems  to  us  tliat  the  circuit 
Judge  was  not  in  error  as  pointed  out  in  these 
exceptions.  It  Is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

(«  S.  C.  ST) 

PRICE  V.  PRICE  et  sL 
(Supreme  Court  of  Sooth  (Carolina.    Sept  8, 

1895.) 

Rbvibw  ov  Appeai.— Bxcbptioks  to  Mabtbr's 
JIkpobt— TiMK  TO  Pbrfbct  Appeai. 
1.  Where  the  evidence  of  an  Issne  was  con- 
flicting, the  findings  of  the  master,  confiroietl  by 
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the  circuit  judge.  wIH  not  be  dlstorbed  on  ap- 
peal. 

2.  Where  appellant  failed  to  take  an  excep- 
rion  to  the  report  of  the  master,  so  that  the  Ib- 
Hue  was  not  presented  to  tlie  drcuit  jodge,  it 
nil]  not  be  considered  on  appeal. 

3.  Code  Civ.  Proc.  S  349,  provides  that 
vben  any  party  shall  omit,  through  mistake,  to 
do  any  .act  necessary  to  perfect  an  ai^walt  the 
supreme  court  may,  in  their  discretion,  permit 
suoh  act  to  be  done,  etc.  Edd,  that  where  ap- 
pellant's attorneys  showed  bona  fide  mistake, 
and  that  during  the  time  when  the  case  should 
have  been  prepared  they  were  engaged  in  the 
discharge  of  important  public  duties,  the  court 
would.  In  its  ducretioD,  grant  forther  time  to 
perfect  tb»  appeal. 

Appeal  trom  common  pleas  dicnlt  court  ot 
Anderson  connty;  Watts,  Jndge. 

Action  hy  JjAta  M.  Price  against  James  A. 
Price,  HauT  O.  Summers,  and  others.  From 
a  Judgment  for  plaintiff,  defendant  Henry  O. 
Summers  ai^>ealB.  Affirmed. 

Cole  L.  Blease  and  A.  M.  Boozer,  for  ap- 
pellant Wliitner  &  Heyward  and  Tribble  & 
Prince,  for  respondents. 

Motion  for  Further  Time. 

PER  CURIAM.  This  is  a  motion  by  ap- 
pellants, addressed  to  the  discretion  of  this 
court,  under  section  349  of  the  Code  of  Civil 
Procedure,  for  further  time  for  the  prepara- 
tion of  the  papers  necessary  to  the  perfection 
of  their  appeal.  Tba,t  section  provides  that 
"wben  any  party  shall  omit,  through  mistake 
or  InadverteQce,  to  do  any  act  or  acts  neces- 
sary to  perfect  an  appeal,  or  stay  proceed- 
ings, the  supreme  court  may,  in  their  discre- 
tion, permit  such  act  or  acts  to  be  done  at  any 
time  to  perfect  the  appeal  on  such  terms  as 
may  be  just,  provided  that  the  court  shall  be 
satisfied  that  the  appeal  was  taken  bona  fide, 
and  provided  that  notice  of  the  same  was 
given  as  now  required  by  law."  In  this  case 
the  affidavits  show,  and  It  Is  not  disputed, 
that  notice  of  the  appeal  was  given  as  re- 
(luired  by  law;  otherwise,  this  court  would 
have  been  without  power  to  interfere.  So 
that  the  first  question  Is  whether  the  appel- 
lants are  entitled  to  the  relief  they  seek,  by 
reason  of  the  omission  to  do  any  act  "through 
mistake  or  inadvertence."  It  appears  that 
appellants'  counsel  made  an  application  for 
further  time  to  prepare  their  case,  and  that 
this  application  was  made,  within  30  days 
from  the  service  of  the  notice  of  appeal,  to  a 
single  Justice  of  this  court,  but  they  were 
then  advised  that  they  should  have  given  no- 
tice. This  was  their  first  mistake.  Appel- 
lants then  gave  notice  within  30  days  of  a  mo- 
tion before  a  single  justice,  to  be  made  on  a 
day  which  was  after  the  expiration  of  30 
days.  Appellants*  second  mistake'  was  in 
seeking  relief  before  a  single  Justice  of  this 
court-  This  motion  now  before  us  was  then 
made  on  fbe  first  day  thereafter  when  this 
court  waa  in  session.  We  think  that  mistake 
or  inadvertence  has  been  shown.  So,  then, 
the  next  question  la  whether  this  court  shall 
exerdse  Its  discretion  in  granting  relief,  for 
tbe  law  does  not  Imperatively  require  the  re- 


lief to  be  given,  but  leaves  the  matter  to  the 
discretion  of  this  court  We  are  of  opinion 
that  we  ought  to  grant  tbe  motion,  for  the 
affidavits  show  that,  during  the  time  within 
which  the  proposed  case  sbotdd  have  been 
prei>ared,  both  of  the  counsel  for  appellants 
were  engaged  In  the  discharge  of  Important 
public  duties,— one  aa  a  member  of  the  board 
of  state  canvasseni,  and  the  other  aa  a  mem- 
ber (tf  tbe  legislature. 

On  the  Merits. 

POPB,  J.  This  action  was  commenced  on 
the  20th  day  of  June,  1893,  In  the  court  of 
common  pleas  for  Anderson  coimty,  and  came 
on  for  trial  before  his  honor,  Jndge  Watts, 
at  the  fall,  1894,  term  of  that  court  The  de- 
cree was  filed  on  the  12th  November,  1894, 
whereupon  the  defendant  EL  C.  Summers  ap- 
pealed on  three  grounds,  as  follows:  First. 
Because  his  honor  erred  In  confirming  the  re- 
port of  the  master,  when  he  should  have  re- 
versed the  finding  of  tbe  master  that  "the  bill 
of  sale  from  Pilce  to  Summers,  coupled  with 
the  subsequent  acts  and  conduct  of  the  par- 
ties, established  a  mercantile  partnership  be- 
tween them,"  and  when  he  should  have  decid- 
ed that  tbe  bill  of  sale  from  Price  to  Summers 
did  not  establish  a  partnership  between  them, 
and  that  the  subsequent  acts  of  the  defendant 
H.  C.  Summers  did  not  make  him  a  partner 
of  James  A.  Price.  Second.  Because  his  hon- 
or erred  in  sustaining  tbe  report  of  the  mas- 
ter, who  decided  that  the  mortgages  executed 
to  the  Bank  of  Pendleton  were  valid  mort- 
gages, and  under  the  facts  ccmsUtuted  a  first 
Uen  upon  both  stocks  of  goods  embraced 
therein,  when  he  should  have  decided  that  the 
stock  of  goods  at  Pendleton  should-  first  be 
applied  to  the  payment  of  said  mMrtgaces. 
Third.  Because  his  honor  erred  In  orderinp 
J.  H.  Payne  to  turn  over  to  Julia  M.  Price  all 
original  books  of  accounts  and  all  other 
choses  In  action,  together  with  all  the  moneys 
collected  thereon  since  the  action  was  begun, 
belonging  to  James  A.  Price  &  Co.,  heretofore 
conducted  at  Calhoun,  S.  C.,  when  he  should 
have  held  that  there  was  no  partnership  be- 
tween James  A.  Price  and  H.  C.  Summers, 
and  that  the  goods  at  Calhoun,  bought  by 
Summers,  were  not  liable  for  the  debts  of 
James  A.  Price  &  Co.,  or  James  A,  Price. 

From  the  case,  we  learn  that  James  A. 
Price,  on  tbe  16th  January,  1893,  owned  a 
mercantile  establishment  at  Pendleton,  S.  C. 
and  also  one  at  Calhoun,  S.  O.  He  was  need- 
ing money,  both  to  pay  current  bills,  as  well 
as  to  keep  up  his  stock  of  goods.  On  that 
day  he,  having  already  taken  an  Inventory  of 
all  his  mercantile  assets,  or  "having  taken 
stock,"  as  it  Is  said,  by  his  deed  therefor  con- 
veyed a  onebalf  Interest  In  all  the  assets  of 
each  store  (Pendleton  and  Calhoun)  to  Heury 
C.  Summers,  at  the  price  of  $1,222.22.  As  it 
win  be  seen  from  the  exceptions,  the  contest 
is  made  over  this  paper  and  what  followed  Us 
execution.  The  plaintiff  clahns  that  It  waa 
tile  initial  step  in  the  association  of  James  A. 
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Pric«  and  Henry  O.  Summers  aa  partnera  im- 
der  the  firm  name  of  James  A.  Price  &  Co., 
while  the  defendant  contends  that  although  a 
bill  of  sale  absolute  on  Its  face,  of  one-half  In- 
terest in  the  firm  assets.  It  was  designed  as  a 
security  for  money  he  had  already  loaned 
Price,  and  an  additional  sum  he  was  to  fur- 
nish him,  In  the  conduct  ctf  his  business. 
Quite  an  array  of  witnesses  on  each  side 
were  examined,  and  they  vary  In  their  state- 
ments. There  are  some  facts  sworn  to  which 
aro  not  dented.  One  Is:  James  A.  Price  held 
otit  said  Snmmws  aa  his  partnw,  under  Uie 
firm  name  of  James  A.  Price  &  Co.  TtdB  wai 
done  soon  after  the  16th  January,  189S.  It 
was  done  to  tbe  Pendleton  Bank.  It  wss 
done  to  persons  from  whom  goods  were  pur- 
chased. Anotber  Is:  Papers,  both  notes  and 
mortgftgtt,  were  neeuted  In  the  firm  name. 
It  was  In  eridence  that  said  Bummers  spent 
a  good  deal  of  Us  time  In  Ibe  storeboose  of 
James  A.  Prke  ft  Ca  at  Pendleton,  and  often 
▼Isited  the  strae  at  Calbonn  in  company  with 
James  A.  Prloe.  One  d  bis  own  witnesses 
prores  that  on  one  occasion,  when  he  (the  wit- 
ness Payne,  who  clerked  at  Calhoun  for 
James  A.  Price  ft  Co.)  was  going  to  be  absent 
for  the  day,  he  left  the  defendant  Summers 
in  charge  of  the  business  there,  and  told  him 
a  note  of  the  firm  wonld.be  presented  for  pay- 
ment at  Calhoon  on  that  day;  that  the  said 
Bummers  paid  the  note  on  that  day.  On  the 
otber  band,  bowever,  Snmmers  denies  the 
partnership.  Some  of  bis  witnesses  swear 
that  James  A.  IPrioe  told  them,  sereraUy,  on 
the  17tb  Hay,  188B,  tibat  Snmmers  was  not 
his  partner.  TbB  master  found  as  a  fact  that 
sdch  partnership  ndsted.  Tbe  circuit  Judge 
confirmed  this  finding.  Therefore,  under  the 
well-settled  rule  In  such  cases,  the  concurrent 
finding  of  fact  by  the  circuit  Judge  and  mas- 
ter will  not  be  disturbed  by  us,  unless  with- 
out testimony  In  its  support,  or  unless  it  Is 
manifestly  against  the  weight  of  the  tratl- 
mony.  Certainly,  there  Is  testimony  to  sup- 
port the  finding,  and  It  Is  not  opposed  to  the 
weight  of  the  te8tlm<»iy.  This  exceptl(m  must 
be  overruled. 

The  second  exception  cannot  be  considered 
by  us.  When  the  master  made  his  report, 
the  said  Summers  excepted  thereto  on  the  fol- 
lowing grounds:  First,  because  the  master 
erred  In  deciding,  as  a  matter  of  law,  that 
^ttae  bill  of  sale  from  Price  to  Summers, 
coupled  with  the  subsequent  acts  and  conduct 
ot  the  parties,  established  a  mercantile  part- 
nership between  them";  second,  because  the 
master  omitted  to  report  the  admitted  claim 
of  E.  H.  Shanklin  as  an  asslKuee,  wMch 
fihouid  be  paid;  third,  because  the  report  of 
the  master  is  In  other  respects  contrary  to  the 
law  and  the  evidence.  Now,  It  thus  appears 
that  Summers  failed  to  except  to  the  report 
of  the  master  on  the  ground  embodied  In  bis 
second  exception,  now  being  considered.  Hav- 
ing so  failed,  no  such  issue  was  presented  to 
the  circuit  Judge,  and  It  Is  now  too  late  for 
bim  to  do  so  for  the  first  time  In  tills  court 
The  exception  Is  overruled. 


The  last  exception  Is  In  the  same  condition 
as  the  second.  No  exception  was  taken  to 
the  master's  report  on  the  ground  here  set 
out  If  such  exception  was  not  taken  to  the 
master's  report,  it  could  not  be  considered  by 
the  circuit  Judge.  The  ground  cannot  be  tak- 
en for  the  first  time  In  this  court,  and  it  must 
be  overruled.  It  is  the  Judgment  ctf  this 
court  that  the  judgment  of  tbe  circuit  eoort 
be  affirmed. 


(4fi  8.  a  ]»> 

WBSOOAT  ft  aL  ▼.  ORAWFOKD.' 
(Bopreme  Court  of  BonOi  OaroUna.   Sept  19^ 
18960 

FEA.uiiTTLiffT  CoinrmvosB--OH&TTn.  HomeASv 

— HBCOttDIKO— FOBBBSBIOK  BT  HOBTOAOOE. 

1.  A  chattel  mortgage  is  not  void  merely  be- 
cause  the  mortgagor  is  allowed  to  retain  po*- 
Bession  of  tlie  property  after  condition  broken. 

2.  A  stipii»ti(m  in  a  mortKage  of  a  stock 
of  goods  that  the  mortgagor  snail  retain  pos- 
sesirion,  and  boy,  sell,  and  carry  on  huslneBS,  till 
the  debt  is  paid  or  the  mortgage  U  foredoaed, 
goods  poichaaed  to  talce  the  place  of  those  sold, 
does  not  render  It  viAd,  or  pat  <ni  the  nuvtgagee 
the  burden  of  proving  that  it  was  not  fraiun- 
lest 

8.  A  chattd  mwtgage  need  not  be  recorded; 
the  only  effect  of  the  omission.  In  the  absence 
of  a  fraudulent  agreement  between  the  parties, 
being  that  the  mortgagee  loses  priority  of  lim, 
as  to  snbsequect  liens. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  Aldrlch,  Judge. 

Action  by  JuUus  J.  Wescoat  and  others, 
partners  as  Marshall,  Wescoat  ft  Co.,  against 
Edward  A.  Crawford.  Judgment  for  plain- 
tiffs.   Defendant  appeals.  Affirmed. 

The  charge,  and  reasons  of  the  Judge  tor 
refudng  a  new  trial,  were  as  follows: 

Charge. 

"The'  pleadings  In  this  case  present  the  is- 
sues which  you  are  called  to  pass  upon. 
Those  pleadings  have  been  read  In  your  pres- 
ence, and  to  you,  and  I  shall  not  undertake 
to  reiterate  or  to  read  those  pleadings  to  yon 
a  second  or  third  ttiqe,  but  will  briefly  sum- 
marize the  substantial  or  material  all^a- 
tlons  in  the  complaint  and  the  allegations 
contained  In  the  answer.  Therefore,  briefly 
stated,  this  action  Is'  a  special  proceeding, 
brought  under  the  provisions  of  the  law  of 
this  State  which  r^ulates  actions  for  a  claim 
and-  delivery  of  personal  property.  The 
property  the  subject-matter  of  this  action  is 
alleged  to  be  the  stock  of  mercantile  goods 
described  In  the  complaint,  owned  by  a  Mr. 
Oelzer.  The  plaintiffs  contend  and  allege 
that  they  are  entitled  to  the  possession  of 
those  goods  by  reason  of  the  rights  con- 
veyed to  them  by  Mr.  Gelzer  In  certain  notes 
and  mortgages.  Those  mortgages  are  what 
you  term  'chattel  mortgages';  that  Is,  liens 
upon  personal  property,— In  this  case,  alli- 
ed to  be  the  stock  of  goods  to  which  I  have 
alluded.  It  is  the  law  of  this  state  that  the 
owner  of  chattels  may  give  a  mortgage  upon 
them  to  secure  his  iudebteduess,  and  If  such 
mortgages  are  drawn  properly,  so  as  to  be 
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suffident  and  In  compliance  with  the  law(  It 
vests  In  the  mortsragee  the  rights  It  puiports 
to  conr^,  namelr,  that.  It  is  a  security  for 
the  deht  therein  described;  and  the  law  is 
that  npoQ  the  maturity  of  the  debt— that  Is, 
npoD  the  expiration  of  the  credit  glren  hy 
the  mortgagee  to  the  mortgagor— that  the 
'condition,'  as  It  is  so  frequently  termed,  Is 
broken,  and  the  mortgagee  then  has  the 
right  to  peaceably  and  legally  take  into  his 
possession  those  goods  and  chattels,  and  sell 
them,  either  in  the  manner  provided  by  the 
statute  for  the  sale  of  chatty  nnder  such 
circumstances,  or  in  the  manner  specifically 
stipulated  In  the  mortgage.  Uiwn  ccmdttloa 
broken.  If  the  mortgagor  refuses  to  give  up 
possession  of  those  chattels  covered  by  the 
mortgage,  or  those  chattels  are  In  the  cus- 
tody of  any  outside  party,  and  such  party 
refuses  to  tender  or  to  deliver  the  possessicm 
thereof  to  the  mortgagee,  then  the  mor^a- 
gee  (the  owner  of  the  mortgage)  has  a 
right  to  bring  his  action  of  claim  and  deliv- 
ery in  the  court  for  the  recovery  of  the  pos- 
session of  those  chattels;  and  tf  he  estab- 
lishes that  his  mortgage  is  a  valid  and  suffi- 
cient mortgage,  and  the  first  lien,  or  that  he 
is  entitled  to  the  possession  of  those  goods 
under  that  mortgage,  then  the  courts  award 
the  posswion  to  him,  and  will  put  him  In 
possession  of  the  goods.  To  apply  that  doc- 
trine: It  is  alleged  here  that  Mr.  Gelzer  was 
the  owner  of  this  stock  of  goods,  and  that 
he  gave  first  a  mortgage  to  one  J.  J.  Wee- 
coat,  trastee,  for  the  amount  therein  .speci- 
fied. The  second  is  to  the  Savings  Bank  of 
Bock  Hill,  and  the  third  Is  also  given  by 
John  Qelzer  to  the  Savings  Bank  of  Rock 
Hill,  8.  C.  All  these  mortgages,  it  Is  al- 
leged, have  been  assigned  to,  and  now  are 
the  property  of,  Marshall,  Wescoat  &  Co., 
tlie  plaintiffs  in  this  action.  And  perhaps, 
before  going  to  the  other  queetlous,  it  may 
be  better  for  me  to  take  up  these  mortgages, 
and  explain  them  to  you,  as  it  is  made  the 
duty  of  the  court  to  construe  the  meaning  of 
all  written  Instmmenta.and  instruct  the  jury 
as  to  their  force  and  effect. 

"All  three  of  these  mortgages,  broadly 
speaking,  are  drawn  in  compliance,  and  exe- 
cuted in  compliance,  with  law,  and,  upon 
their  face,  appear  to  be  regular  and  correct. 
The  first  mortgage,  namely,  that  to  J.  J. 
W^escoat,  trustee,  is  givm  to  secure  a  debt 
of  $700,  forty  days  after  date,  to  wit,  August 
17.  1892.  due  by  John  Gelzer  to  J.  J.  Wes- 
coat, trustee.  That  mortgage,  as  I  stated, 
and  the  note  it  was  given  to  secure,  are, 
upon  their  faces,  apparently  regular.  The 
first  mortgage— and  that  Is  the  one  that  I 
wish  to  call  your  attention  to,  because  it  is 
incumbent  upon  me  to  construe  this  note  and 
this  mortgage  with  reference  to  certain  ques- 
tions that  have  beea  mooted  and  argued  in 
your  presence— the  first  mortgage  is  dated 
the  2l8t  of  January,  1S93,  and  is  given  to 
secure  a  note,  which  reads  as  follows:  'Rock 
nm.  South  Carolina,  January  2lBt,  1S93. 


One  day  after  date  I  promise  to  pay  to  the 
order  of  the  Savings  Bank  of  Bock  Hill,  S. 
O.,  the  sum  of  two  tbotsand  dollars,  with  in- 
terest from  date  at  the  rate  of  eight  per  cent, 
per  annnm,  payable  annually,  until  the  whole 
be  paid,  negotiable  and  payable  at  the  Sav- 
ings Bank  of  Bock  Hill,  S.  0.;  and  in  case  it 
shall  become  necessair  to  collect  the  said 
sum  and  interest,  or  any  part  thereof,  by  ac- 
tion at  law,  then  I  agree  to  pay  the  addi- 
tional sum  of  ten  per  cent  on  the  amount 
due  for  attorney's  fees.  Value  received. 
[Signed]    John  Gelzer.'    And  the  mortgage 
refers  to  that  note,  and  purports  to  be  given 
to  secure  It   That  note  is  dated  January  21, 
1893,  and  payable  one  day  after  date,  and 
the  point  to  which  I  wish  to  direct  your  at- 
tention Just  now  is  this:  If  this  Is  an^gree- ' 
tnent  to  pay  money  rising  out  of  the  tranaafr- 
tion  out  of  which  the  money,  or  money's 
worth,  is  derived,  and  the  note  is  the  evi- 
dence of  the  existence  of  that  debt,  the  note 
does  not  mer^y,  because  It  Is  a  written  note, 
make  the  debt   It  is  evidence  of  that  which 
Is  already  in  existence,  because  it  is  said  to 
be  given  for  value  received,  and  the  note  be 
renewed,  and  if  it  is  renewed,  in  law,  the 
meaning  of  it  Is  that  the  debt  is  continued, 
and  the  promise  to  pay  is  renewed;  and  It 
Is  a  question  of  fact,  when,  as  in  this  case,  a 
check  is  presented  to  the  bwik  by  Gelzer, 
and  afterwards  notes  are  taken,  then,  upon 
its  face,  the  check  Is  an  order  to  pay  money 
in  there.    A  note,  upon  its  face,  is  a  promise  to 
pay  a  debt, but  if  it  is  intendedas  a  renewalof 
an  old  debt,  and  the  jury  are  satisfied  tliat  it  is 
a  renewal  of  an  old  debt,  it  is  merely  evidence 
of  the  continuance  of  the  former  debt;  and 
nnder  this  mortgage,— this  chattel  mortgage 
that  I  hold  in  my  hand,  to  wit  of  January, 
18&3,— the  mortgage  would  secure  and  pro- 
tect the  renewal  of  a  note.    But  in  passing, 
Just  now.  this  paper,  upon  Its  face,  purports 
to  be— this  note— for  two  thousand  dollars, 
and  this  mortgage  of  January,  1S93,  is  given 
to  secure  it;  and  If  the  defendant  here, 
either  from  constructive  notice,  such  as  by 
recording,  or  actual  notice,  had  obtained  in- 
formation or  notice  of  the  existence  of  these 
papers,  it  would  only  serve  as  a  security  to 
the  bank  to  the  amount  of  two  thousand  dol- 
lars, and  the  interest  fixed  in  it    It  couldn't 
go  above  that  amount  because  it  says  so  up- 
on Its  face.    The  third  mortgage,  dated  the 
2d  of  December,  1893,  purports  to  be  given 
as  security  to  Insure  the  payment  of  $3,100, 
for  which,  in  bis  mortgage,  Mr.  Gelzer  recites, 
*1  have  givra  my  promissory  notes  as  fol- 
lows,* and  enumerates  several  notes.  In  the 
aggregate  amounting  to  $3,100,  and  the  notes 
to  which  the  mortgage  refers  are  alleged  to 
be  the  notes  that  are  In  evidence  before  you. 
If  on  that  date  (the  2d  day  of  December, 
1893)  Mr.  Gelzer  owed  the  savings  bank  $3,- 
100,  he  had  a  perfect  right  (Mr.  Gelzer  did) 
to  glv«,  if  be  did  it  honestly  and  bona  fide, 
the  security  to  secure  that  $3,100;  and  it 
would  make  no  difference  whether  be  had 
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otber  security,  either  direct  or  collateral,  to 
secure  that  debt,  or  a  part  of  the  debt 
Whether  he  had  that  security  for  the  sum  of 
$3,100,  or  only  for  $2,000,  he  would  have  the 
right  to  gire  the  mortgage,  and  the  savings 
bank  would  hare  the  right  to  take  it  as  ad- 
ditional security,  or  as  further  security,  be- 
cause I  know  of  no  law  which  limits  the 
amount  of  security  which  one  may  give  to 
another.  That  Is  a  matter  for  their  own  in- 
dlvidoal  agreement,  which  the  law  does  not 
puriwrt  to  regulate.  Now,  we  go  a  step  fur- 
ther. Under  our  law,  the  mortgage,  as  be- 
tween the  mortgagee  and  the  mortgagor  (the 
parties  to  It,  who  have  notice),  the  execution 
and  delivery  thereof  makes  it  binding  and 
valid  upon  them  (the  mortgagor  and  the 
mortsKee).  But  as  to  subsequent  creditors^ 
and  subsequHit  purchasers  for  value,  the  law 
says  that,  in  order  that  subsequent  creditors 
and  purchasers  shall  have  some  notice  of 
these  liens,  the  mortgagee  shall  record  his 
mortgage  within  forty  days,  and  if  he  re- 
cords his  mortgage  In  forty  days  the  record- 
ing of  such,  under  the  law,  constitutes  con* 
stmctive  notice  to  all  subsequent  purchasers 
and  creditors,  because  they  are  bound  by  the 
law  of  the  land,  and  It  Is  Incumbent  upon  a 
man  dealing  with  another  (or  it  Is  his  privi- 
lege, at  least)  to  search  the  records,  and  see 
whether  the  liToperty  upon  the  faith  of  which 
and  concerning  which  he  Is  dealing  Is  nnln- 
cumberetl.  And  therefore  recording  a  paper 
la  constructive  notice  to  subsequent  purchas- 
ers. If  recorded  according  to  law;  that  Is, 
within  forty  days,  and  in  the  place  the  stat- 
ute provides  In  regard  to  chattel  mortgages. 
That  Is.  that  they  must  be  recorded  within 
forty  days,  and  if  the  mortgagor  Is  residing 
In  the  state  it  must  be  recorded  In  the'  office 
of  the  register  of  mesne  conveyances  of  that 
county  In  which  the  mortgagor  resided  at  the 
date  of  Its  execution  or  delivery;  and,  if  he 
is  not  In  this  state,  then  it  must  be  recorded 
where  the  property  is  situated.  Now,  In  re- 
gard to  Mr.  Weacoafs  mortgage,  the  first  in 
the  line  of  mortgage,  and  as  requested  by 
defendants  In  their  tenth  request  to  charge: 
'In  order  that  a  mortgage  of  personal  prop- 
erty may  avail  against  the  claims  of  subse- 
quent creditors  without  notice,  the  mortgage 
must  be  recorded  in  the  office  of  the  register 
of  mesne  conveyances  of  the  county  in  which 
the  mortgage  debtor  resided  when  the  mort- 
gage was  executed.'  Tnat  I  charge  you,  with 
the  statement  that  it  Is  In  exact  conformity 
with  the  statute,— In  the  county  In  which  the 
debtor  resided  when  It  was  executed  or  deliv- 
ered. The  second  mortgage— that  of  Janu- 
ary, 1893,  for  $2,000,  which  I  have  already  re- 
ferred to,  and  endeavored  to  explain  to  you 
—was  recorded  In  the  office  of  the  register  of 
mesne  conveyances  for  the  county  of  York  on 
Januarys,  1^U4.  It  was  dated  in  January,  1893, 
and  therefore  it  was  not  recorded  within  the 
time— the  forty  days— provided  by  the  law. 
Now,  as  to  the  question  of  whether  Mr.  Gel- 
ser  at  that  time— in  January,  1893,  and  In 


December,  1893— was  a  resident  of  York 
county,  or  not,  X  cannot  express  an  opinion. 
That  is  a  question  of  fact.  The  mortgage  of 
1892  recites  on  its  face  that  at  the  time  that 
mortgage  was  executed  and  delivered  he  was 
a  resident  of  the  county  of  Charleston.  The 
mortgage  of  January,  1803,  recites:  'Where- 
as, I,  John  Oelzer,  of  the  county  and  state 
aforesaid'  (that  Is,  the  state  aforesaid,  and 
York  county,  as  recited  above  In  that  mort- 
gage); and  I  believe  the  third  m(»tgage  re- 
cites that  he  was  a  resident  of  the  county  of 
York,  If  he  resided  here,  then  York  county 
was  the  proper  place  to  record  that  mort- 
gage. The  third  mortgage,— John  Oelser  to 
the  Savings  Bank  of  Bock  Hill,  S.  G.,— dated 
December  2,  1803,  was  recorded  the  5th  day 
of  January,  1894.  That  was  within  the  forty 
days,  according  to  the  date  of  the  mortgage 
and  the  recital,  and  that  Is  also  headed: 
'State  of  South  Carolina,  County  of  York. 
Whereas,  I,  John  G^elKer,  of  the  county  and 
state  aforesaid.*  If  John  Gelzer  then  was  a 
resident  of  York  county,  and  executed  that 
mortgage  and  delivered  It  in  December,  1888, 
and  It  was  recorded  in  York  county  on  the 
5th  of  January,  1894,  then  that  mortgage 
was  recorded  In  the  office  where,  by  law,  it 
should  be  .recorded,  and  was  recorded  within 
the  time  which  the  law  directs,  and  la  valid 
against  subsequent  creditors  and  purchasers, 
If  nothing  else  appears,  because  then,  under 
that  mortgage,  the  constructive  notice  Is  giv- 
en which  the  law  provides  by  means  of  re- 
cording. 

'*The  defendant  now,  in  his  answer,  sets 
up  numerous  defenses;  and  I  will  not  un- 
dertake to  recapitulate  what  I  have  said 
once,  but  go  to  some  of  the  other  Issues.  He 
charges  (the  defendant  charges)  that  this 
mortgage  given  by  Gelzer  (John  Oelz^)  to 
Wescoat,  trustee,  and  the  two  given  to  the 
Savings  Bank  of  Rock  Hill,  S.  C,  and  trans- 
ferred to  Marshall,  Wescoat  &  Co.,  who  say 
they  are  now  the  owners  of  ail  of  them,  wait 
given  for  the  pur^Mse  of  securing  an  advan- 
tage to  the  defendant  G«lzer,  agreed  to  or 
acquiesced  In  by  the  mortgagees,  and  that 
they  gave  him  a  benefit  and  therefore  the 
mortgages  are  fraudulent  and,  as  a  necet«- 
sary  consequence,  illegal  and  void.  Now. 
that  raises  a  question  of  fact,  upon  which 
you  will  have  to  determine,  to  a  certain  ex- 
tent, and  the  defense  set  up  here  involves 
questions  upon  which  I  will  give  you  some 
insti-uctions.  The  first  is  this:  That  In  this 
state,  I  charge  you,  gentlemen,  that  a  mer- 
chant (for  Instance,  John  Gelzer,  in  this  case) 
—a  merchant  doing  business— had  a  right  to 
give  a  mortgage  to  secure  a  valid  Indebted- 
ness, covering  his  stock  of  goods,  and  he 
had  a  right  to  Include  In  that  mortgage  not 
only  the  stock  of  goods  then  In  existence, 
but  after  acquired;  and  as  those  goods  came 
Into  the  store,  and  became  mingled  with  the 
stock,  the  lien  of  the  mortgage  fixed  upMi 
and  fastened  those  after-acquired  goods. 
And,  furthermore,  X  charge  you  that  it  Is  not 
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Imperatlrely  Incumbent  upon  a  mortgagee, 
npoD  the  .very  day  tbe  mortgage  falls  due  or 
the  condition  1b  broken,  that  he  is  obliged  to 
fro  forward  and  foreclose  the  mortgage,  and 
inlie  charge  of  the  property.  The  law  is  not 
HO  harsh.  It  is  not  now,  and  never  was,  the 
law  of  this  state.  Bat  the  law  requires  that 
when  he  goes  forward,  whether  It  be  the 
day  the  condition  of  the  mortgage  la  broken, 
or  whether  It  be  a  considerable  time  after^ 
wards,  that,  when  he  takes  those  goods,  he 
takes  them,  how?  Under  the  law,  certain- 
ly since  the  act  of  1892,  he  does  not  take 
them  as  absolute  owner.  He  takes  posses- 
sion of  them  as  mortgagee.  And  even  after 
they  go  into  his  possession  his  possession  Is 
that  of  a  mortgagee,  because  the  statute  of 
1S82  provides  that  the  mortgagor,  up  to  the 
very  day  of  the  sale,  may  come  in,  and  by 
payment  of  the  money  due  on  the  mortgage, 
and  the  expenses  Incurred  by  seizing  the 
property,  be  can  redeem  and  take  the  goods 
from  under  the  hammer  of  the  auctioneer 
rhat  has  not  fallen.  So  that  we  come  next, 
in  the  natural  order,  to  the  question  whether 
there  was  any  collusion,— any  fraud;  and 
that  Is  a  qnestion  for  the  Jury,— for  you. 
There  Is  an  old  maxim,  that  fraud  Is  abhorred 
by  the  law,  and,  whenever  fraud  enters  Into 
a  transaction  conceived  In  sin  and  brought 
Forth  in  Iniquity,  It  is  outlawed,— under  the 
ban  of  the  law,— and  no  one  can  retain  any 
rights  tainted  by  fraud,  especially  by  moral 
fraud. 

"Now,  counsrf,  in  their  argument,  have 
contended  that  in  the  mortgages,  the  words 
stated  therein  being:  'It  being  hereby  stip- 
ulated that  I'  (that  is,  John  Oelzer)  'am  to 
buy,  sell,  and  carry  on  the  hardware  btisl- 
ness  with  the  said  stock  until  the  said  debt 
is  paid,  or  this  mortgage  foreclosed.  All 
goods  purchased  to  take  the  place  of  those 
sold.'  I  am  requested  to  charge  you  that 
that,  in  itself.  Is  fraud.  I  refuse  the  re- 
quest, and  decline  to  chaise  you  that. .  As 
I  have  already  charged  you,  the  meaning  of 
a  mortgage  is  the  security  which  passes  to 
the  mortgagee  to  secure  his  debt;  and  if, 
after  maturity,— after  the  condition  is  bro- 
ken,—he  has  a  right  to  go  upon  the  goods 
and  take  them  into  his  possession,  and  sell 
them  to  pay  the  debt,  any  longer  or  further 
holding  of  the  goods  permitted  by  the  mort- 
gagee Is  for  what?  Is  as  security  for  the 
payment  of  the  debt,  until  that  debt  is  paid 
or  the  goods  seized.  Therefore,  that  retjiiest 
I  refuse.  Now,  the  question  comes  back: 
When  Gelzer  executed  this  mortgage  to  Wes- 
coat,  was  it  fraudulent,  in  Itself?  Was  the 
debt  merely  a  paper  debt,  and  put  there  with 
a  purpose  to  hinder,  delay,  and  defeat  the 
creditors,  or  to  decrfve  any  one?  Was  that 
tbe  Intention  entertained  by  Gelzer  and  Wes- 
coat,  and  acted  upon  together?  Did  they 
carry  It  out?  Then,  If  that  be  so,  If  it  be  a 
fraudulent  debt  ('.bat  is,  a  made-up  debt  or 
device),  then  that  would  be  fraud,— would  de- 
stroy it    But  tbe  law  goes  further.  Even 


though  the  debt  be  valid,  thotigh  the  con- 
sideration given  be  full  and  ample,  yet  If  the 
creditor  and  debtor  arrange  through  the  de- 
vice of  a  mortgage,  or  any  other  way,  to  se- 
cure by  means  of  that  mortgage  and  those 
notes  a  benefit  to  tbe  debtor;  la  this  case, 
If  Wescoat  or  the  Savings  Bank  of  Rock  Hill, 
though  the  debt  to  them  was  justly  due  and 
owing  by  Gelzer,  and  you  so  find,  yet  if 
they  used  that  debt  to  draw  up  notes  and 
mortgages,  which  carried  a  benefit  to  the 
defendant  Gelzer,  and  it  was  so  intended, 
and  that  was  to  be  at  the  cost  of  any  lnni> 
cent  creditor  or  purchaser  (subsequent  cred- 
itor or  purchaser),  and  that  the  papers  were 
used  for  that  purpose,— why,  that  would  be 
fraudulent,  and  would  destroy  tbe  notes  and 
mortgages.  So  that  comes  back  to  this  ques- 
tion: Was  there  any  agreement,  direct  and 
expressed,  or,  whethw  direct  or  expressed, 
was  there  an  nnderstanding  and  agreement 
between  them.  In  any  shape  or  form,  that 
Gelzer  was  to  derive  any  special  benefit  from 
these  mortgages,  and  that  Wescoat  or  the 
savings  bank  participated  In  that  agreement, 
to  the  detriment  of  subsequent  creditors  or 
purchasers,  or  to  deceive  any  creditor,— It 
don't  matter  whether  he  was  younger  or 
older?  W^as  that  so?  If  it  is,  then  that 
Is  frauduleat,  and  cannot  be  sustained. 
Now,  in  regard  to  recording.  The  mort- 
gagee  Is  not  bound  to  record  his  paper. 
It  is  a  good  paper  without  recording.  He 
is  only  required  to  record  it  when  he  desires 
to  obtain  the  priority  of  lien  over  the  prop«^:y 
covered  by  his  mortgage.  That  Is  the  purpose. 
Now,  in  this  case,  the  defendant,  Mr.  Craw- 
ford, as  set  up  in  the  answer,  says  that  be 
took  possession  of  these  goods  under  a  war- 
rant of  attachment  Issued  from  the  clerk  of 
this  court,  and  held  them  as  such.  That 
warrant  of  attachment  has  been  put  in  evi- 
dence. Upon  Its  fiice  it  is  righteous,  and  It 
was  the  duty  of  the  sheriff  to  obey  the  maur 
date  of  that  warrant;  to  go  forward  and 
seize  the  property  of  Gelzer,  as  directed  In 
that  warrant;  and  he  says,  under  that  war- 
rant, he  took  possession  of  this  property,— 
seized  and  held  It  under  the  warrant  Issued 
In  this  case  of  the  Tabb  &  Jenkins  Hard- 
ware Company  against  John  Gelzer.  Now, 
there  is  no  dispute,  that  I  bare  heard,  but 
that  that  warrant  of  attachment  was  proji- 
erly  Issued;  that  It  was  regular  upon  its 
face;  that  the  plaintiff  the  Tabb  &  Jenkins 
Hardware  Company  had  a  valid  debt.  That 
Is  admitted.  So  that  the  question,  then,  in 
Its  last  analysis,  resolves  Itself  down  to  thif : 
Who  has  the  better  title,  or  who  has  tbe  bet- 
ter right,  to  the  possession  of  these  goo<l», 
—Marshall,  Wescoat  &  Ca,  as  the  owners  of 
these  mortgages,  the  condition  of  which  has 
been  broken,  if  their  mortgages  be  valid,  as 
I  have  stated  to  you,  or  this  Tabb  &  Jenkins 
Hardware  Company?  That  question  you 
must  settle  upon  the  face  of  the  papers  un- 
der  tbe  last  mortgage,  given  on  the  2d  of 
Deceml>er,  and  recorded  In  the  coun^^y  la 
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which  It  l8  executed.  If  that  mortsage  la  valid 
upon  Its  face,  and  Is  not  Invalid  for  fratid, 
then,  I  charge  you,  the  mortgageee,  Marshall, 
Weecoat  &  Co.,  should  have  a  verdict  In 
their  favor.  If,  however,  that  mortgage  la 
inralld,-^8  tainted  with  fraud  In  any  way 
1  have  Nideavored  to  explain  to  yon,— thai 
It  Is  as  nothing;  It  pas  see  out  of  the  case, 
and  the  Tabb  &  Jenkins  Hardware  Com- 
pany's attachment  would  be  the  first  Hen 
(valid  lien)  upon  the  goods,  and  the  sheriff 
would  be  entitled  to  his  dalm.  Kow,  In  re- 
gard to  the  damages—  But,  before  going 
further,  the  def^dant  makes  certain  re- 
quests to  charge.  There  are  eleven  requests. 
'Blevrath.  If  the  Jury  are  satisfied  from 
the  evidence  that  plaintiffs  have  failed  to 
show  that  the  mortgage  of  J.  J.  Weecoat, 
trustee,  was  recorded  In  Charleston  county, 
where  the  mortgage  recites  John  G<^er  re- 
sided when  the  mortgage  was  eEzscuted,  the 
record  of  said  mortgage  In  York  county  can- 
not avail  against  the  claim  of  subsequent 
creditors  without  notice;  and  the  mortgage, 
as  to  them.  Is  null  and  void.*  That  I  charge 
you  as  a  substantial  request.  There  are  four 
solid  pages  of  typewritten  matter,  covering 
nine  oth&r  requests  to  chai^.  I  have  look- 
ed over  them  all  carefully,  and  considered 
thMn,  and  have  either  refused  to  charge  them 
as  requested,  or  qualified  them  to  a  certain 
extent  Elnwpt  as  charged,  modified,  or 
qualified,  for  the  ben^t  of  counsel,  the  oth- 
er requests  are  refused  on  all  the  four  pages. 

"Now.  as  to  the  damages.  This  complaint 
does  not  charge  or  allege  that  the  plaintiffs. 
If  you  find  that  they  are  entitled  to  the  re- 
covery or  possession,  are  entitled  to  any  vin- 
dictive damages  (that  Is,  smart  money,  puni- 
tive damages),  but  It  only  alleges,  and  you, 
as  jurors,  can  only  give,  such  damages  as 
are  the  natural  and  proximate  consequences 
of  the  sheriff  In  taking  the  goods  under  that 
attachment.  If  you  find  that  the  plaintiffs 
should  recover  the  goods.  What  I  mean  by 
that  Is,  the  sheriff's  fees  are  not  Included  in 
tliat,  nor  the  fees  of  Indlvidtials.  You  could 
not  Include  the  attorney's  fees  that  these 
plaintiffs  have  paid.  You  couldn't  Include 
their  traveling  expenses,  and  so  on.  On  the 
contrary.  It  must  be  damage  to  the  goods, 
sustained  by  reason  of  their  unlawful  tak- 
ing by  the  sheriff,  and,  I  might  say,  damage 
to  the  goods.  That  covers  all  actual  and 
necessary  expenses  In  caring  for  the  goods, 
of  looking  after  them  or  preserving  them, 
or  depreciation  In  value  caused  by  the  deten- 
tion. Under  agreement  of  counsel,  Mr.  Fore- 
man, If  yon  find  for  the  plaintiff,  write  on 
this  separate  paper,  'We  find  for  the  plain- 
tiff a  the  property,'  and  so  many  dollars  dam- 
ages, writing  out  the  amount  of  damages 
that  you  think  they  are  entitled  to.  If^  on 
the  other  hand,  you  think  the  verdict  should 
be  for  the  defendant,  you  will  just  write, 
'We  find  for  the  defendant,*  and  sign  your 
name  to  It,  and  tbe  word  'Foranan'  under 
your  namew" 


Reasons  for  Befusliig  New  TrU. 

"Tb]B  Is  a  motion  tor  a  new  trial,  asked 
for  upon  tbe  following  grounds: 

"First  That  the  Judge  charged  the  jury 
that  the  mortgages  were  regular  on  tli^ 
faces,  thus  confining  Jury  to  matters  dehMs 
mortgagee  to  establish  fraudulent  collusion 
between  bank  and  Oelzw. 

"The  duty  of  the  court  la  to  ccmstrue  aU 
written  Instmments,  and  all  that  I  said  was 
In  e^laaatlon  of  them.  I  explained  the 
writing  as  It  m>pettred  to  and,  at  most. 
It  was  my  du^  to  do  Bo^  I  did  nothing 
more  than  that 

"Second.  For  not  constmlng  the  stipnia* 
tlons  In  the  mortgagee, 

"If  by  that  exertion  la  meant  that  I  did 
not  tell  the  Jury  whether  or  not  it  was  evl* 
deuce  of  actual  fraud,  1  will  say  this:  tiuu 
that  was  a  question  for  tbe  Jury.  It  was 
my  duty,  as  Judge,  to  construe  those  papen 
according  to  th^  written  effect,  and  I  en- 
deavored so  to  do;  and.  In  doing  so,  I  ex- 
plained to  the  Jury  what.  In  my  opinion,  the 
writing  meant  If,  as  to  this  matter.  It  is 
meant  that  I  ought  to  have  charged  the  jury 
that  those  stipulations  were  not  per  se  fraud- 
ulent and  vitiated  the  notes  and  mortgages, 
then  I  can  say  that  I  don't  think  so,  and  need 
not  reiterate  what  1  have  already  said  In  the 
Iwdy  of  my  charge  In  that  respect  I  am 
wtil  aware  that  It  brings  up  different  ques- 
tions. Tbe  counsel,  learned  In  their  profes- 
sion, bring  up  difficult  questi<ms  of  law.  It 
Is  with  diffidence  that  I  decide  those  Issues, 
knowing  that  the  counsel  have  studied  tbe 
issues,  and  are  well  prepared;  but  tbe  duty 
is  upon  me  to  decide  It  as  best  I  could,  and 
I  laid  down  the  law  aa  I  thought  applicable 
to  the  case. 

'"Third.  For  charging  the  jury  that  the 
mortgage  for  ^100  took  precedence  over  at- 
tachment, instead  of  qualifying  the  same  to 
the    amount  actually  due    thereon, — about 

"The  basis  ct  this  action  was  the  right  to 
the  possession  of  the  goods,  and.  If  plaintiffs 
had  a  right  to  the  possession,  then  they  were 
entitled  to  a  verdict  to  that  effect  This  ac- 
tion was  not  as  to  the  amount  du&  It  was  a 
question  as  to  who  was  entitled  to  the  right 
of  possession,  and  I  can't  grant  a  new  trial 
on  that  especially  whm  what  I  say  here  Is 
to  be  taken  with  my  general  charge.  The 
Hen  of  the  attachment  certainly  could  not  be 
displaced  on  the  excess,  MatshaU,  Wesooat 
&  Co.  having  purchased  tbe  mortgagee  with 
knowledge  of  the  attachment  Well,  as  I  re- 
marked In  the  first  part  of  this  m-or,  or  al- 
leged error,  the  subject-matter  at  that  aetlcn 
was  the  possession  of  the  goods,  and  that  Is 
the  main  question  submitted  to  the  Jury.— 
who  was  entitled  to  the  possession? 

"Fourth.  For  not  charging  the  Jury  that  the 
stipulations  In  mortgages  were  for  tbe  benefit 
of  Gelzer,  and  rendered  paper  fraudulent  per 
se. 

"That  Is  the  fourth  ground.  That  brings 
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ap  the  qnestion  of  law  which  was  argued, 
and,  I  believe,  was  substantially  covered  by 
the  requests  to  charge,  and  I  can  only  say 
that  I  expressed  In  my  charges  on  that  snb- 
Ject  what  I  appreb^d  to  be  the  law. 

"Fifth.  Ruling  out  tefitlmooy  of  Jenkins 
and  Sawyer. 

"I  don't  remembOT  anything  about  ruling 
ont  the  testimony  of  Jenkins  and  Sawyer. 

"Mr.  McCaw:  Tbey  were  (rftered  to  proTe 
the  custom  of  banks  in  regard  to  renewals. 

"Ruling  out  the  testimony  of  Sawyer  and 
j^iklns.  That  Is  the  fifth  alleged  error.  I 
thing  counsel  Is  laboring  under  misapprehen- 
sion. What  I  meant  was  that  where  a  debt 
exists,  and  the  question  comes  op  whether  a 
subsequent  note  Is  a  renewal  or  payment 
thMieof(  It  Is  not  estaUlshed  by  the  testimony 
of  expert  witnesses  as  to  the  custom  of  banks, 
bnt  that  question  was  to  be  settled  according 
to  law,  and  that  the  law  was  that  it  was  a 
question- of  fact.  In  each  case,  susceptible  of 
proof. 

"Sixth.  Badges  of  fraud  Is  the  sixth  ground. 

"It  la  Tery  general  In  Its  terms,  and  I  OTer- 
rule  that,  also,  because  I  think  I  covered  the 
law,-!-at  least,  all  that  occurred  to  me,  and 
all  tb&t  was  discussed  In  court  by  counsel; 
and  for  these  reasons,  taken  In  connection 
with  the  charge  In  general,  the  motion  for  a 
new  trial  la  refused." 

Defendant's  gxoumte  of  appeal  were  as  fol- 
lows: 

"First  Vot  that  his  honor  ored  In  refus- 
ing to  charge  the  jury,  as  requested  by  conn- 
ed defendant  'that  the  mwtgage  exe- 
cuted by  John  Oelzer  to  Savings  Bank  of 
Rock  HIU,  a  a,  dated  January  21.  1893,  due 
and  payaUe  one  day  after  date,  In  the  sum 
of  $^000,  contains  this  8tlpnlatl<ui,  whl<di  was 
entirely  unnecessary  for  the  security  of  the 
savings  bank,  but  benefits  the  mwtgage  debt- 
or, John  Gelaer,  and  Injures  his  other  cred- 
itors, viz.:  *'It  being  hereby  stipulated  that 
I  am  to  buy,  sell,  and  carry  on  the  hardware 
bnslnesB  with  the  said  stmA  of  goods  until 
the  said  debt  Is  paid,  or  this  mortgage  fore- 
closed; all  goods  purchased  to  take  the  place 
of  those  sold."  By  means  of  this  stipulation 
in  the  mortgage.  It  was  agreed  between  the 
savings  bank  and  Jdbn  Gelzer  that  the  latter 
should  retain  possession  of  the  stock  of  goods, 
not  only  until  maturify.— that  Is,  one  day  after 
date  of  mortgage,  the  21st  day  of  January, 
188%— bnt  also  after  that  time,  Indefinitely, 
until  the  debt  should  be  paid,  or  the  mortgage, 
foredoeed.  Until  payment  of  the  debt,  or 
favdoBure  of  the  mwtgage,  both  the  posses- 
ion and  the  right  of  disposition  remained 
with  the  mortgagor,  John  Gelzer.  He  was 
to  deal  with  tlie  property  as  his  own,  sdl  it 
at  retail,  and  use  the  money  thus  obtained  to 
teploi^  his  stock.  Tbexe  is  no  covenant  to 
account  with  the  mortgage^  nor  any  recog- 
nition that  the  iHoper^  is  sold  for  his  bene- 
fit Instead  ct  the  mortgage  bdng  directed 
solely  to  the  bona  fide  security  of  the  debt 
then  existing,  and  its  payment  at  maturity, 


one  day  after  its  date,  it  Is  based  on  the  Idea 
that  the  debt  may  be  Indefinitely  prolonged. 
All  this,  api>earing  on  the  face  of  the  mort- 
gage Itself,  renders  same,  as  to  subsequent 
creditors  without  notice,  fraudulent  per  se; 
that  is  to  say,  fraudulent  by  fcMrce  of  its  own 
terms  and  stipulations,  which  are  not  sus- 
ceptible of  explanatlrai.'  (a)  Erred,  further, 
in  refusing  to  charge  the  Jury,  as  requested 
by  counsel  for  defendant  In  their  second  re- 
quest the  following:  The  mortgagee,  having 
accepted  the  foregoing  mortgage  with  the 
stipulation  urged  as  the  special  vice  therein, 
necessarily  assented  to  all  that  was  contain- 
ed in  said  stipulation.  Both  mortgagor  aod 
mortgagee  are  guilty  of  fraud.  The  debtor, 
Gelzer,  gains  what  he  is  not  entitled  to,  at 
the  expense  of  creditors,  and  enjoys  the  prop- 
er^ embraced  in  the  mortgage,  independent- 
ly of  them,  while  the  savings  bank,  the  fa- 
vored creditor,  gains  a  preference  by  en- 
abling the  mortgage  debtor  to  commit  this 
injustice  to  the  rest  of  his  creditors.*  (b) 
Erred,  further,  in  refusing  to  charge  the  Jury, 
as  requested  by  counsel  for  defendant  in 
their  third  request,  the  following:  'That  the 
mortgage  executed  by  John  Gelzer  to  the  Sav- 
ings Bank  ot  Rock  Hill,  dated  Deceml>er  2, 
1883,  due  and  payable  December  15,  1893,  to 
secure  notes  aggregating  $3,100,  contains  on 
Its  face  the  Identical  vice  pointed  out  In  the 
mortgage  dated  January  21,  1893.  For  tbe 
reasons  indicated  In  the  first  request  to 
charge,  tliis  mortgage  is  also  fraudulent,  by 
force  of  its  own  terms  and  stipulations.*  (c) 
Erred,  further,  In  (Oiarglng  the  jury:  'Now, 
counsd.  In  their  alignment  have  contoided 
that  in  the  mortgages,  the  words  stated  there- 
in being:  "It  bdng  hereby  stipulated  that  I** 
(that  is,  John  Gdz»)  "am  to  buy,  sell,  and 
carry  on  the  hardware  business  with  the  said 
stock  until  said  debt  is  lutid,  or  this  mortgage 
foreclosed.  All  goods  purchased  to  take  tbe 
place  of  those  sold."  I  am  requested  to 
ctiarge  you  that  that  in  Itself,  is  fraud.  Irehise 
the  request,  and  decline  to  chai^  you  that. 
As  I  have  already  charged  you,  the  mean- 
ing of  a  mortgage  is  the  security  which  j>ass- 
es  to  the  mortgagee  to  secure  his  debt;  and 
if,  after  matnrityr-after  the  condition  is 
broken,— he  has  a  right  to  go  upon  the  goods, 
and  take  them  into  his  possession,  and  seU 
them  to  pay  the  debt  ^y  "ioagev  or  further 
holding  of  the  goods  permitted  by  the  mort- 
gagee is  for  what?  Is  as  security  for  the 
payment  of  tbe  debt  until  tha^  debt  is  paid 
or  the  goods  seized.  Ttmefor^  that  request 
I  refuse* 

"Second.  For  that  his  honor  erred  in  not 
charging  the  jury  as  requested  by  counsel  for 
defendant  as  follows:  In  South  Carolina, 
when  a  mortgage  Is  suffered  to  remain  in 
possession  of  personal  property,  goods,  and 
chattels  embraced  in  a  chattel  mortgage,  after 
maturity  and  condition  tvoken,  by  failure  of 
the  mortgagor  to  pay  the  mortgage  debt  at 
maturity,  it  is  setUed  law,  that  the  character 
of  the  possession  becomes  a  question  oi  fitct 
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and  mnst  be  submitted  to  the  Jury,  with  the 
burden  of  proof  upon  the  mortgagee  (in  this 
case,  the  bank  and  Its  asBlgueea)  that  the  pos- 
sef»ion  Is  not  retained  by  the  mortgagor,  Gel- 
Ber,  for  his  own  benefit*  (a)  And  furthw  err- 
ed In  refusing  to  charge  the  jury,  as  requcBted 
couuBti  for  defendant:  The  exception  to 
this  rule  being,  wbm  the  mortgage,  by  Its 
terms  and  stipulations,  on  its  face,  shows 
that  possession  was  retained  by  the  mort- 
gagor, after  condition  broken,  for  his  own 
beneflt.  When  this  Is  apparent  on  the  fiice 
of  the  mortgage,  It  becomes  the  province  of 
the  court  to  Instruct  the  jury  that  the  mort- 
gage Is  fraudulent  as  to  subsequent  creditors 
without  notice,  by  reason  of  said  stipnlatlonB 
and  the  terms  of  the  mortgage  Itself.' 

"Third.  For  that  his  honor  erred  in  not 
charging  the  Jury,  as  requested  by  counsti 
for  defendant:  In  this  state  a  chattel  mort- 
gage is  a  conditional  sonv^nce,  and  upon 
tffeach  xft  the  condition  of  the  mortgage,  by 
biilure  of  the  mortgage  debtor  to  pay  the 
mortgage  debt  at  maturity,  the  mortgagee  be- 
comes the  legal  owner  ot  the  pn^rty  cov- 
ered by  the  mM>tgage.'  (a)  And  erred  further 
In  cbarKing  the  jury  as  follows;  'But  the  law 
requires,  when  he  goes  forward,  whether  it 
be  the  day  the  ccmdltlon  of  the  mwt^ge  is 
broken,  or  whether  It  be  a  considerable  time 
afterwards,  that,  when  he  takes  those  goods, 
he  takes  them,  bow?  Under  the  law,  cer- 
tahily  since  the  act  of  1S82,  he  does  not  take 
them  as  absolute  owner.  He  takes  posses- 
sion of  them  as  mortgagee;  and,  even  after 
tiiey  go  into  hta  possession,  his  possession  Is 
that  of  a  mortgfwee,  because  the  statute  of 
1892  provides  that  the  mortgagor,  up  to  the 
very  day  of  the  sale,  may  come  in,  and  by 
payment  ot  the  mMiey  doe  on  the  mortgage, 
and  the  expenses  Incurred  by  seising  the  prop- 
erty, he  can  redeem  and  take  the  goods  firom 
under  the  hammer  of  the  auctioneer  that  has 
not  fallen.'  (b)  And  erred  farther  In  not 
chai^ng  the  Ju^,  as  requested  by  counsel 
for  defendant,  that  the  mortgage  executed  by 
John  Gelzer  to  J.  J.  Wescoat  trustee,  dated 
August  17, 1S02,  due  and  payable  forty  days 
after  date,  stipulates  that,  after  condition  is 
broken,  that  the  said  J.  J.  Wescoat,  trustee, 
his  heirs,  executms,  administrators,  attorn^, 
or  agents,  enter  and  take  possession  and  cus- 
tody of  the  pn^jterty  embraced  In  the  said 
mortgage  and  the  same  to  hold  and  detain  to 
his  own  use  and  behoof,  as  his  own  goods 
and  chattels,  -henceforth  and  forever.  The 
cflFcct  of  this  stipulation  was  to  vest  the  title 
to  all  property  embraced  In  the  mortgage  al^ 
solutely  in  the  mortgagee,  without  requiring 
him  to  account  for  the  proceeds  of  sale  of 
the  property,  or  any 'surplus  derived  there- 
from, after  paymmt  of  the  mortgage  debt' 

"Fonrth.  For  that  his  honor  erred  in  not 
charging  the  jury,  as  requested  by  counsel  for 
defendant:  'If  the  jury  are  satisfied  from  the 
evidence  that  John  Gelzer  has  made  ft  trans- 
fer of  all,  or  a  large  portion,  of  his  property, 
by  executing  mortgages  thereon  to  J.  J.  Wea* 


cpat,  trustee,  and  the  Savings  Bank  of  Rock 
Hill,  without  notice  of  .said  mortgage  to 
hia  other  creditors,  and  that  he  retained  pos- ' 
session  of  the  property  embraced  In  said 
mortgages,  using  and  claiming  It  as  his  own, 
it  wni  require  very  strong  evidence  to  rebat 
the  presumption  of  fraud  arising  from  such 
rotation  of  possession  aftw  the  cmditkm  of 
the  mortgages  were  broken;  andtbelrardenfrf 
proof  to  rebut  the  presumptlm  (tf  frand  rests 
upon  the  plaintiffs,  the  assignees  of  the  orif- 
Inal  mortgagees.' 

"Fifth.  For  that  his  honor  erred  In  not 
charging  the  Jury,  as  requested  by  counsel  for 
defendant:  'If  the  Jury  are  satisfied  ftom  flie 
stipulations  and  terms  of  the  mortgages  them- 
selves, and  from  the  other  evidence  in  the 
case,  that  each  of  the  three  mortgages  npcm 
which  plalntlftB  buse  their  claim  to  the  prop- 
erty In  dispute  was  withheld  from  being  re- 
corded within  forty  days,  as  required  by  law, 
pursuant  to  any  agreement  or  understanding 
had  between  John  Gelz«  and  the  reqpectlTe 
mortgagees,  so  as  to  enable  the  said  John 
QeihKt  to  continue  his  business,  and  appear  to 
the  world  as  the  absolnte  owner  of  the  sfcodc 
of  goods  in  hia  possession,  and  that,  as  a  re- 
sult thereof,  that  innocoit  parties  were  de- 
frauded and  deceived  Into  seUing  him  goods 
that  went  Into  fals  stock,  upon  the  Calth  that 
he  was  the  ownw  of  the  stock  in  his  posses- 
sion, then  each  of  said  mortgages,  as  to  all 
creditors  of  John  Gelzer  who  w«e  thus  mis- 
led, deceived,  and  defrauded  into  selling  the 
said  John  Gelzer  goods  and  merchandise,  are 
absfdutely  fraudulent,  null,  and  void.'  (a) 
And  erred  further  In  charging  the  Jury,  In 
the  face  of  said  request,  as  follows:  'Now,  in 
regard  to  recording.  The  mortgagee  Is  not 
bound  to  record  his  imp«:.  It  Is  a  good  pap^r 
without  recording.  He  Is  only  required  to 
record  It  when  he  desires  to  obtain  priority 
of  lien  over  the  pr(^>»ty  covered  by  his  mort- 
gage.  That  Is  the  purpose' 

"Sixth.  For  that  his  honor  erred  In  not 
charging  the  Jury,  as  requested  by  counsel 
for  defendant:  'If  the  testimony  satisfies  the 
Jury  tliat  John  Gelzer  executed  to  the  Savings 
Bank  of  Bock  Hill,  S.  C,  notes  and  mnrtgages 
to  the  amount  of  96,100,  and  that  he  never 
did  owe  the  bank  more  than  $3,100,  the  pre- 
sumption of  fraud  would  be  very  great,— that 
such  mortgages  were  executed  not  only  to 
secure  an  alleged  Indebtedness  of  $3,100,  but 
also  for  the  purpose  of  defrauding,  defeat- 
ing, and  delaying  his  other  creditors,  and  the 
bnrden  of  disproving  this  violent  presump- 
tion of  fraud  would  be  upon  the  plaintiffs  in 
this  action.' 

"Seventh.  For  that  his  honor  «red  In  diar- 
glng  the  Jury  that  'all  three  of  these  mort- 
gages, broadly  speaking,  are  drawn  in  com- 
pliance, and  executed  in  compliance,  with 
law,  and,  upon  their  fiice,  appear  to  be  reg- 
ular and  correct,*  and  In  not  diari^ng  the 
Jury  that  each  of  the  three  mortgages  con- 
tained tinusual  and  extraordinary  stipulations 
and  agreements,  to  wit:  In  each  of  the  mort- 


Digitized  by  Google 


S. 


WESCOAT  «.  CBAWFORD. 


799 


gages  ocecated  1^  Jolm  Gelaer  to  the  Sartnga 
Bank  ot  Rock  Hm.  S.  a,  tbe  foUowlng:  It 
being  hereby  stlpnUited  that  I  am  to  boy,  sell, 
and  carry  on  the  hardware  business  with  the 
said  stock  of  goods  nntn  the  said  debt  is  paid, 
or  this  mortgage  foreclosed;  all  goods  pnr- 
diased  to  take  tbe  place  of  those  sold.*  And 
bi  tbe  mortgage  executed  by  said  John  CM- 
ser  to  J.  J.  Weacoat,  tmstee,  on  the  17th  day 
of  Aognst,  tbe  fdUorrlng:  That,  after 
condition  Is  broken,  that  the  said  J.  J.  Wes- 
coat,  trustee,  his  heirs,  executors,  admlnlstra- 
tors,  attorneys,  or  agents,  enta*  and  take  pos- 
sessltm  and  custody  of  the  pn^er^  anbraced 
bi  said  mortgage,  and  the  same  to  bold  and 
detain  to  his  own  -use  and  behoof,  as  his  own 
goods  and  diattels,  henceforth  and  forerer.' 
(1)  And  farther  erred  In  not  cpnstmlng  the 
aft>n6said  stlpulatlois  and  agreements  himsdf. 

"BIghth.  For  that  his  honor  erred  In  char- 
ging tbe  Jury  as  follows:  'So  that  It  comes 
back  to  this  question:  Was  thoe  any  agree- 
ment, direct  and  expressed,  or,  whether  direct 
or  expressed,  was  there  an  understanding 
and  agreement  betweOi  them.  In  any  shape 
or  form,  that  Oelder  was  to  derive  any  spa 
dal  benefit  fnnn  these  mortgages,  and  that 
Wescoat  or  the  ssTlngs  bank  participated  In 
that  agreemoit,  to  the  detrlmwt  of  snbse- 
queaat  creditors  or  purchasers,  or  to  deceive 
any  credltOT,— It  dont  matter  whether  he  was 
younger  or  older?  Was  that  so?  If  it  Is,  then 
that  iB  fraudulent,  and  cannot  be  sustained.' 
Whereas,  It  Is  respectfully  submitted  that  his 
honor  shotdd  have  construed  the  stlpulatlMi 
and  agreement  between  the  parties,  apparent 
upon  the  face  of  both  of  tiie  mortgages  ex- 
ecuted by  Jolm  Oelzer  to  tbe  Savings  Bank 
of  Rock  Hill  on  the  2lBt  day  of  January,  1803. 
and  the  2d  day  of  December,  1898,  respec- 
tively, namely,  'It  being  hereby  stipulated  that 
I  am  to  buy,  sell,  and  carry  on  the  hardware 
bnslnGsa  with  the  said  stock  of  goods  until 
tbe  said  debt  la  paid,  or  this  mortgage  fore- 
closed; all  goods  purchased  to  take  the  place 
of  those  sold,'— and  not  have  left  same  to  the 
jury  to  construe.  (1)  And  further  erred  In 
chnrghig  the  jury  as  follows:  In  this  case. 
If  Wescoat  or  the  Savings  Bank  of  Rock  Hill, 
though  tbe  debt  to  them  was  Justly  due  and 
owing  by  Gelzer,  and  you  so  find,  yet  If  they 
used  that  debt  to  draw  up  notes  and  mort- 
gages which  carried  a  benefit  to  the  defendant 
Gelzo-,  and  it  was  so  Intended,  and  that  was 
to  be  at  tbe  cost  of  any  Innocent  creditor  or 
purchaser,  subsequent  creditor  or  purcliaser, 
and  that  the  pai>ers  were  used  for  that  pur^ 
pose,  why,  that  would  be  fraudulent,  and 
would  destroy  the  notes  and  mortgages,'— 
thereby  leaving  It  to  the  Jury  to  construe  the 
agreements  and  stipulations  In  the  mortgages 
contained,  under  which  the  mortgagor  con- 
tinued In  possession  after  condition  broken, 
using  the  stock  of  goods  as  his  own,  whereas 
his  honor  should  have  construed  said  agree- 
ments and  stipulations  on  the  face  of  the 
mortgage  himself.  (2)  And  erred  further  In 
charging  the  Jury  that  they  must  pass  upon 


the  qnestlcxi  whether  the  mortgages  were  ex- 
ecuted for  the  purpose  of  defrauding  the  cred- 
itors of  GelzOT,  thus,  In  effect,  leaving  the 
onus  of  proving  the  fnud  upon  the  defend- 
ant; and  In  not  charging  that  fraud  was  pre- 
sumed from  tbe  stipulations  and  agre«nents 
c<nitatned  In  said  mw^ages,  and  from  the 
ftict  of  imchanged  possession  of  tbe  stock  of 
merchandise  after  condition  broken  in  the 
mortgagor,  and  that  this  evidence  of  fraud 
was  con<duslve,  unless  the  plalntiflte  claiming 
the  light  to  possession  of  the  stock  of  goods 
under  tbe  mortgages  had  proved,  to  the  sat- 
tsfiiction  of  the  Jury,  that  tbe  mortgages  wne 
executed  In  good  fialth,  and  without  any  In- 
tent to  defraud  the  creditors  of  Oelzer.  (3) 
And  erred  further  In  not  spedflcally  charging 
the  Jury  upon  whom  refted  the  burden  of  dis- 
proving tbe  presumption  of  fraud. 

"Ninth.  For  that  his  honor  erred  In  chac^ 
tbe  Jury  as  follows:  'So  that  the  ques^ 
tlon,  then.  In  Its  last  uialysls,  resolves  Itself 
down  to  this:  Who  has  the  better  title,  or 
has  the  better  right  to  the  possession  of  those 
goods,— Marshall,  Wescoat  &  Co.,  as  the  own- 
ers of  these  mortgages,  the  condition  of  which 
has  been  broken,  if  their  mortgages  be  valid, 
as  I  have  stated  to  you,  or  this  Tabb  ft  Jen- 
kins Hardware  Company?  That  qtieation  you 
must  settle  upon  the  fece  of  the  papers  under 
the  last  mortgage,  fj^vcn  on  the  2d  of  De- 
cember, and  recorded  In  the  county  In  which 
It  was  executed,'— thereby  leaving  it  to  the 
Jury  to  construe  a  written  Instrument,  where-  ' 
as  his  honor  should  have  construed  the  mort- 
gage of  December  2,  18^,  himself. 

"Tenth.  Because  his  honor  erred  In  refus- 
ing defendant's  motion  for  a-  new  trial,  made 
upon  the  minutes,  upon  the  following  grounds, 
to  wit:  (1)  For  error  In  charging  the  Jury 
that  'all  three  of  these  mortgages,  broadly 
speaking,  are  drawn  in  compliance  and  ex- 
ecuted in  compliance  with  law,  and,  upon 
their  faces,  appear  to  be  regular  and  correct,' 
thereby  confining  tbe  Jury  to  evidence  dehors 
the  mortgages  to  establish  fraudulent  collu- 
i^on  between  the  savings  bank  and  John  Oel- 
zer. (2)  Forerrorinnothimadf c(Histmlngthe 
stipulations  In  the  mortgages.  (3)  For  error 
In  charging  the  Jury  that  the  mortgage  to 
savings  bank,  dated  December  2,  1893,  for 
$3,100,  took  precedence  over  the  attachment, 
'If  that  mortgage  is  valid  upon  ite  face,  ana 
is  not  invalid  for  fraud,'  Instead  of  at  least 
qualifying  same  to  the  amount  alleged  to  be 
actually  due  thereon,— about  f2,600." 

Fluley  &  Brtce  and  Wm.  B.  McCaw,  for  ap- 
pellant Hart  ft  Cherry  and  C.  £.  Spencer, 
for  respondents. 

POPB,  J.  The  plaintiffs  began  this  action 
on  the  10th  day  of  April.  1S04,  In  the  court  of 
common  pleas  for  York  county.  In  this  state, 
against  the  defendant,  who  is  sheriff  of  tiiat 
county,  for  claim  and  delivery  of  certain  per- 
sonal property,  consisting  of  goods,  wares, 
and  merchandise,  as  well  as  certeln  show- 
cases, etc,  which  they  claim  to  have  acquired. 
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as  mortgagees,  tmder  three  chattel  mortgages 
executed  by  one  Joho  Gelzer,  after  the  coDdi- 
tion  of  each  was  broken.  The  defendant  de- 
nied plalntlflte*  right  to  such  relief,  and  justi- 
fied his  poesesslon  of  all  such  personal  prop- 
erty by  reason  of  a  certain  warrant  of  attach- 
ment duly  issued  to  him.  as  sheriff,  at  the 
suit  of  the  Tabb  &  Jenkins  Hardware  Com- 
pany, as  creditors  of  the  said  John  Oelzer. 
The  action  came  on  for  trial  before  his  honor. 
Judge  Aldrlch,  and  a  Jury.  At  the  hearing 
several  witnesses  were  examined  In  open 
court,  and  the  depositions  of  several  othera 
were  published.  The  defendant  presented 
eleven  requests  to  charge.  The  presiding 
judge  refused  all  but  two  of  them.  After  the 
judge's  charge,  the  jury  rendered  a  verdict  In 
favor  of  the  plaintUts.  Thereupon  the  de- 
fendant moved  for  a  new  triaL  Tills  was  re- 
fused. After  entry  of  judgment  the  defend- 
ant appealed  to  this  court  These  grounds  of 
appeal,  preceded  by  the  Judge's  charge,  will 
be  reported,  and  also  his'  reasons  for  refusing 
a  new  triaL  Before  these  grounds  of  appeal 
are  discussed,  It  will  be  better  to  make  a  brief 
statement  of  the  facts  underlying  this  con- 
troversy: The  plaintiffs  are  merchants  doing 
business  in  the  city  of  Charleston,  in  this 
state,  while  the  Tabb  &  Jenkins  Hardware 
Company  is  a  corporation  doing  business  in 
the  city  of  Baltimore,  Md.  Although  Craw- 
ford, as  sheriff.  Is  the  nominal  defendant,  the 
contest  Is  really  between  these  two  firms, 
over  the  assets  of  the  unfortunate  merchant, 
John  Oelzer,  who  lives  at  Bock  HUI,  in  this 
state.  It  seems  that  John  Gelzer,  being  In- 
debted to  J.  J.  Wescoat,  as  trustee,  in  the 
sum  of  ¥700,  executed  his  note,  secured  by  a 
mortgage  on  all  his  personal  jffoperty,  as  a 
merchant,— as  well  that  in  his  storehouse  as 
that  which  be  should  from  time  to  time  add 
to  bis  stock.  Forty  days  was  expressed  as 
the  time  the  debt  should  mature  from  the 
date  of  Its  execution,— 17tb  August,  18d3. 
This  mortgage  was  not  placed  on  record  until 
6th  January,  X894,  and  was  never  recorded  In 
the  county  of  Charleston,  where  Oelzer  lived 
when  he  executed  it  The  plaintiffs  subse- 
quently had  this  mortgage  assigned  to  them. 
Gelzer  paid  all  but  about  $300  due  on  this 
debt  and  mortgage.  On  the  21st  day  of  Jan- 
uary, 1883.  the  said  Gelzer  made  his  obliga- 
tion, in  writing,  due  one  day  after  Its  date, 
for  the  sum  of  $2,000,  and  executed  a  mort- 
gage of  all  his  stock  in  trade,  as  a  merchant, 
at  Bock  HUI,  S.  C,  together  with  a  mortgage 
on  such  goods,  wares,  and  merchandise  as 
be  might  add  thereto,  to  the  Savings  Bank  of 
Bock  Hill,  S.  C.  There  was  Inserted  In  said 
mortgage  tills  stipulation:  "It  being  hereby 
stipulated  that  I  am  to  buy,  sell,  and  carry  on 
the  hardware  buirtness,  with  the  said  stock, 
until  the  said  debt  Is  paid,  or  this  mortgage 
foreclosed}  all  goods  purcbased  to  take 
the  place  of  those  sold."  This  mortgage  was 
recorded  on  the  Gfh  January,  IS&i.  And  on 
the  2d  day  of  January,  1893,  the  said  John 
Gelzer  executed  a  mortgage  to  secure  five 


notes:  One  dated  29th  June,  1893,  for  $500. 
and  due  Ist  November,  1893;  one  dated  29th 
June,  1893.  for  $1,000,  due  27th  September, 
1893;  one  dated  September  6,  1898,  for  $300, 
due  December  1,  1893;  one  dated  S^tember 
15, 1808,  for  $500,  due  December  15, 1883;  and 
one  dated  December  2, 1893.  for  $84)0.  due  and 
payable  on  demand.  This  mortgage  was  re- 
corded on  Sth  January,  1894.  Both  these 
mortgages  were  assigned,  for  value,  to  the 
plaintiffs,  and  the  latter  contained  a  stipu- 
lation similar  In  effect  to  that  above  quoted. 
It  Is  thus  evident  that  the  first  mortgage  has 
never  been  recwdcd  as  required  by  law;  and 
as  the  four  notes  held  by  the  Tabb  &  Jenkins 
Hardware  Company  were  made  by  J<dm  G^- 
zer  to  that  company  after  the  execution  of  tiie 
first  two  mortgagee,  and  befwe  they  were 
placed  on  record,  these  two  mOTtgages  need 
not,  for  the  present,  be  considered.  The  last 
mortgage  was  not  only  recorded  within  the 
40  days  next  ensuing  its  execution,  bat  the 
condition  thereof  was  broken  before  any  wilt 
In  attachment  was  issued,  under  which,  alone, 
the  defendant,  Crawford,  claims  the  goods. 
This  contest,  therefore,  to  a  large  extent  re- 
volves about  this  third  mortgage.  If  this 
mortgage  Is  valid,  the  plaintiff  are  entiUed 
to  have  all  the  stock  In  trade  of  John  Oelzer 
turned  over  to  them;  but,  if  It  la  not  valid, 
then  the  defendant,  as  sheriff,  properly  holds 
the  same  freed  from  any  Interference  or  con- 
trol of  the  plaintiffs.  Before  going  any  fur- 
ther. It  may  as  well  be  stated  that  If  Um 
plaintiffs  hold  this  third  mortgage,  and  are 
entitled  to  the  possession  of  all  these  goods, 
they  will  be  compelled  to  hold  the  same  vnOiet 
the  act  of  the  general  assembly  of  this  state 
entitied  "An  act  regulating  chattd  moctgagea 
and  the  payment  and  satlstactliHi  thereof." 
21  St  at  Large,  p.  7.  Tba  text  of  tbat  act 
avoiding  the  enacting  words.  Is:  "TRiat  tiie 
mortgagor  of  any  chattel  sliall  have  the  right 
to  redeem  the  property  mortgaged  by  him  at 
any  time  before  sale  by  the  mortgagee  by 
paying  the  mortgage  debt  and  any  costs  in- 
curred in  attempting  to  enforce  Its  payment 
and  a  tender  made  by  the  mortgagor  of  an 
amount  sufficient  to  pay  said  debt  and  coat, 
If  not  accepted,  shall  render  the  morteaxe  null 
and  void." 

In  considering  appellant's  exceptiona,  we 
will  follow  the  order  adopted  in  his  Mo- 
ment which  Involves  attmtlon  at  this  time 
to  the  first  second,  and  third  of  such  excep- 
tions. The  proposition  contended  for  la  this: 
In  South  Carolina,  In  an  Instrument  wh»«by 
a  conditional  sale  of  personal  mroperty  la  pro- 
vided, and  an  agreement  therein  appears 
whereby  the  grantor  or  owner  of  the  per- 
Bonai  property  has  expressly  reserved  the 
Tight  to  retain  said  personal  propoty,  and  ntt 
notice  is  given  to  the  world  thereof,  so  far 
as  subsequent  purdiasers  or  creditors  are 
concerned,  such  sale  of  proper^  la  ntUl  and 
void.  And  It  is  further  contended  that  Inas- 
much as  a  mortgagee,  af  t«  condition  broken* 
has  the  right  to  take  the  mortgaged  property 
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In  tds  poesesslon,  but  does  not  do  so,  even  al- 
lowing the  mortgagor  to  sell  and  trade  such 
property,  the  mortgage,  In  such  a  case,  must 
and  ought  to  be  treated  (as  a  conditional  sale 
would  be)  aa  null  and  void  as  to  subsequent 
creditors  or  pundiasers.  That  there  Is  a  con- 
trariety of  Judicial,  opinions  on  this  subject, 
■o  far  as  mortgages  are  concerned,  outside 
of  our  state  there  can  be  no  doubt  But  In 
our  state  It  has  been  decided  that  It  will  not 
render  a  chattd  mortgage  null  and  Told  If 
the  mortgagee  allows  the  mortgagor  to  retain 
possession  of  the  mortgaged  chattels  after 
condition  broken.  Mortgages,  with  us,  are 
nothing  more  than  securities  for  debt,  and 
this  is  as  true  of  diattel  mortgages  as  mort- 
gages of  real  estate.  The  distinction  between 
the  two  sets  of  mortgages  is  that  In  chattel 
mortgages,  after  condition  broken,  the  mort- 
gagees may  take  possession  of  and  sell  the 
property,  while,  as  to  mortgages  on  real  es- 
tate, the  mortgagee,  as  such,  has  no  power. 
As  we  understand  the  charge  of  the  circuit 
Judge,  be  sou^t  to  enforce  this  doctrine.  We 
wIU  not  press  this  iuTestigatlon,  for  this 
court,  quite  recently,  through  the  chief  Jus- 
ticev  as  the  organ  of  the  court,  has  considered, 
the  effect  of  a  mortgage  in  this  state,  as  will 
be  found  in  Porter  t.  Strieker  (S.  C.)  21  S.  E. 
635.  In  his  opinion,  among  other  things,  he 
clearly  recognizes  the  propriety  of  such  In- 
dulgence from  the  creditor  to  the  debtor  as 
Is  evidenced  by  allowing  the  debtor  to  retain 
the  mortgaged  property  after  the  condition 
broken.  In  this  connection  he  used  this  lan- 
guage: "It  seems  to  us  that  the  whole  testi- 
mony points  clearly  to  the  conclusion  that 
the  sole  object  of  giTing  the  mortgage  was  to 
secure  an  honest  debt  due  to  a  very  Indulgent 
creditor,  and  another  part  of  which  was  tor 
money  then  loaned  to  the  debtor  to  carry  on 
bis  business.  The  subsequeit  conduct  of  the 
party  negatives  the  Idea  that  tho-e  was  any 
Intention  that  the  mortgage  should  operate 
as  a  transfer  of  the  property,  for  the  conced- 
ed fact  is  that  the  debtor  was  permitted  to 
retain  the  property  for  more  than  three 
months  after  the  matm-lty  of  the  mortgage 
debt"  But  It  is  contended  in  this  case  that 
the  stipulation  In  the  mortgages  fr<Hn  Jotm 
Gelzer  to  tlie  Savhigs  Bank  of  Rock  Hill,  S. 
d.,  whereby  the  said  John  Gelzer  especially 
agreed  that  be  should  retain  possession  of  the 
property  mortgaged,  and  sell  the  same,  in 
his  business  as  merchant  until  the  said  debt 
is  paid  or  this  mortgage  foreclosed,— all  goods 
purchased  to  take  the  place  of  the  goods  sold, 
—is  llIegaL  The  third  mortgage  became  due 
15th  December,  1S93,  and  the  said  Gelzer  was 
allowed  to  hold  the  goods  until  6th  February, 
1894,-1  month  and  21  days  after  condition 
broken.  But  from  the  5th  January,  1894, 
when  the  last  mortgage  was  duly  recorded, 
all  persons  had  constructive  notice,  at  least 
of  this  stipulation;  and  appellant  contends 
tj^t  It  was  the  duty  of  the  circuit  Judge  to 
chatge  that  this  stipulation  In  the  two  last 
mortgages  was  conclusive  evidence  of  a 
v.228.E.nal7— 51 


fraudulent  purpose,  as  between  the  mortga- 
gor and  mortgagee,— that  it  was  a  badge  of 
baud.  Was  the  charge  of  the  Judge  correct 
when  he  refused  to  bo  construe  the  mort- 
gage? If  a  man,  as  a  legal  result  necessarily 
following  facts,  has  a  right  to  retain  mort- 
gaged chattels,  after  condition  broken,  until 
a  foreclosure  of  the  mortgage,  will  It  be 
wrong  for  blm  to  have  that  1^1  result  stat- 
ed In  a  paper  containing  those  admitted 
facts  ?  In  other  words^  If  a  mortgagor  of  chat- 
tels has  the  rlgtat  to  retain  those  chattds  until 
after  condition  broken  of  his  mortgage,  and 
also  until  foreclosure  of  said  mortgage,  ev^ 
if  no  agreement  of  such  result  la  made  In  the 
mortgage,  will  that  right  be  destroyed  if  he 
stlpnlates,  in  words  written  In  the  mortgage, 
for  snch  possession  after  condition  broken, 
and  until  foreclosure?  We  do  not  think  so. 
Now,  of  course,  all  that  Is  said,  up  to  this  mo- 
ment, on  this  subject,  relates  to  the  simple 
presence  of  the  stipulation  referred  to  in  the 
mortgage  But  in  the  event  It  should  be 
made  to  appear  by  testimony  that  this  stlpu- 
latlon,  and  Its  observance  by  these  parties, 
were  becaose  of  a  corrupt  agreement  be- 
tween the  mortgagor  and  the  mortgagee,  ' 
whereby  an  advantage  to  the  mortgagor  over 
his  other  creditors  was  to  be  obtained,  why, 
such  an  agreement  would  be  a  fraud,  and 
would  upset  everything  and  evrarbody  con- 
nected with  it  However,  it  must  be  re- 
membered that  this  would  place  the  burden 
of  proof  npon  the  defendant  to  prove  snch  a 
fraud.  The  charge  of  the  circuit  Judge  meets 
this  issue  fully,  fairly,  and  thoroughly. 

As  to  the  fourth  ground  of  appeal:  It  no- 
where appears  In  tbe  case  that  the  mortage 
held  by  the  plaintiffs  as  assignees  cover  all 
the  property  of  John  Gelzer;  and  of  course, 
therefore,  the  circuit  Judge  could  not  charge, 
AS  requested,  that  the  three  mortgages  were 
executed  in  fraud.  The  burden  of  proof  was 
still,  therefore,  upon  the  appellant,  who  al- 
leged fraud. 

As  to  the  fifth  ground  of  appeal:  In  this 
state  tbe  mortgagee  Is  not  bound  to  record  his 
mortgage.  The  mortgagee  loses  his  prior 
lien,  as  to  subsequent  liens  and  conditions,  if 
he  falls  to  so  record  his  mortgage.  As  we 
understand  the  circuit  Judge,  he  did  charge 
that  if  any  corrupt  agreement  existed,  as  .to 
not  recording  tbe  two  first  mortgages  within 
40  days  after  their  execution,  between  the 
mortgagor  and  mortgagee,  they  would  be 
annulled  as  fraudulent 

As  to  the  sixth  ground  of  appeal:  The  al- 
leged error  here  referred  to  seems  to  us  to 
have  been  fully  cured  by  the  charge  of  tbe 
Judge.  It  is  not  required  of  him  that  he 
should  charge  Just  In  the  words  of  the  re- 
quest, or  in  the  order  in  which  they  occur. 
He  must  cover  such  requests  in  his  chai^a 
When  he  has  done  so  the  ends  of  tbe  law,  in 
this  regard,  are  fully  met 

As  to  the  seventh  ground  of  appeal:  It  was 
the  duty  of  the  circuit  Judge  to  construe  the 
mortgagee.    He  did  so.    His  language,  as 

Digitized  by  Google 


802 


SOUTHEASTERN  REFOBTER,  VOL  22. 


^  a 


quoted  Id  this  ground  of  appeal,  Is  fcank  and 
full.  He  was  uot  in  error  In  what  be  said, 
and  the  clrenlt  Judge  did  not  err  in  not  char- 
ging, as  requested,  that  each  of  the  three 
mortgages  contained  unusual  and  eztraordl- 
Tiary  stipulations,  as  therein  pointed  out,  as 
we  hare  hereinbefore  fully  shown. 

As  to  the  eighth  ground  of  appeal:  So  far 
as  this  ground  relates  to  the  stipulations  con- 
tained In  the  mortgages,  we  bare  already 
decided  that  It  Is  not  well  taken.  So  far  as 
the  effect  of  testimony  aliunde  the  terms  of 
the  mortgages  themselves,  these  being  ques- 
tions of  fact,  we  have  no  power  to  review 
them,  except  to  say  that  the  instructions  of 
the  circuit  Judge  In  relation  thereto  are  ap- 
proved by  us. 

As  to  the  ninth  ground  of  appeal :  We  see  no 
error  In  the  language  used  by  the  circuit  Judge. 
The  question  waa  really  who  had  the  better 
title  to  this  personal  property.  All  the  other 
questions  were  Incidents  to  tbls  leading,  con- 
trolling question.  Of  course,  the  subordinate 
questions  had  to  be  decided.  In  ordw  to  solve 
the  question  of  title. 

As  to  the  tenth  ground  of  appeal:  We  can 
only  say,  after  considering  the  whole  case, 
that  the  circuit  judge  did  not  c^rr  here.  It 
was  a  motion  based  upon  the  minutes  of  the 
court  Where  facts  are  Involved,  we  have  no 
right  to  expr^  any  opinion;  and,  when  law 
ptdntB  are  raised,  we  are  satisfied  with  the 
coodnsions  of  the  circuit  Judge.  It  follows, 
therefore,  that  all  these  grounds  of  appeal 
must  be  overmled.  It  Is  the  Judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  affirmed. 


(«  8.  c.  m 

HILL  T.  GRAY  et  aL 
(Supreme  Court  of  South  Carolina.    Sept.  9, 
1895.) 
Res  Judicata— Dower. 

1.  The  decree  In  an  action  against  a  widow 
and  her  children,  to  fcweelose  a  mortgage  ex.- 
ecuted  by  their  decedent  In  his  lifetime.  Is  not 
conclusive  as  to  her  right  of  dower  in  the  land, 
where  the  decree  of  foreclosure  recited  that  the 
"question  of  dower  was  not  raised  or  adjudi- 
cated in  this  action,"  and  at  the  sale  notice  was 
given  to  the  purchasers  that  the  widow  would 
claim  dow». 

2.  The  acceptance  by  a  widow  of  a  deed 
to-land  which  her  husband  in  his  lifetime  had 
contracted  to  purchase,  but  had  not  paid  for,  is 
not  snffictent  to  defeat  her  claim  of  dower  in  ape- 
cific  lands,  as  an  election  to  take  her  dlstritmtive 
share  in  the  estate  in  lien  of  dower. 

3.  Where  a  widow,  with  her  children,  was 
in  possession  of  land,  from  the  death  of  her 
husband,  until  defendant  took  possession  as  pur- 
chaser at  mortgage  foredosnre,  without  there 
being  any  ouster  in  the  meantime,  her  possession 
was  not  adverse,  so  as  to  defeat  her  dalm  for 
dower  therein. 

4.  Where  a  sale  on  foreclosure  was  made 
subject  to  the  widow's  right  of  dower,  she  was 
not  obliged  to  take  her  dower  out  of  ue  [uroceeds 
of  sale  on  foreclosure. 

Api>eal  from  common  pleas  circuit  court  of 
Laurens  county;  James  Aldrlcb,  Judge. 

Action  by  Rebecca  Hill  against  W.  L.  and 
R.  L.  Gray  to  recover  dower  In  certain  lands. 


Plaintiff  had  Judgment,  and  defendants  ap- 

peaL  Affirmed. 

N.  B.  Dial,  for  appellants.   Jotanfion  St 

Richey,  for  respondent 

MelVER,  C.  J.  This  was  a  proceeding,  orig- 
inally  Instituted  In  the  court  of  probate,  by 
which  the  plaintiff  demanded  dower  in  a  tract 
of  land  in  the  possession  of  the  defendants. 
The  Judge  of  probate  rendered  his  decree,  al- 
lowing dower,  and  from  that  decree  defend- 
ants api)ealed  to  the  court  of  common  pleas, 
where  the  same  was,  heard  by  his  honor. 
Judge  Aldrlcb,  who.  In  a  short  order,  over- 
ruled all  the  exceptions  to  the  decree  ot  the 
Judge  of  probate,  for  the  purpose  of  carrying 
Into  effect  the  decree  of  that  court  The  de- 
fendants now  appeal  from  the  judgment  of 
the  circuit  court  upon  the  several  grounds  set 
out  in  the  record,  which  it  Is  unnecessary  to 
repeat  here,  as  we  propose  to  consider  the 
several  points  made  by  these  grounds. 

The  undisputed  facts  are  that  Enoch  HUl, 
the  husband  of  plaintiff,  died  Intestate  in 
May,  1878,  seised  and  possessed  of  the  tract 
of  land  in  which  dower  Is  now  dalmed,  leav- 
ing, as  his  heirs  at  law,  bis  widow,  the  plain- 
tiff herein,  and  six  children,  one  ot  whom,  ac- 
cording to  the  testimony,  was  about  20  years 
of  age  at  tbe  time  the  testimony  In  this  case 
was  taken,  and  another  had  died,  leaving 
minor  children.  It  does  not  appear  that  an>' 
administration  was  ever  granted  upon  the 
personal  estate  of  the  Intestate,  which  seems 
to  have  been  very  small;  and,  indeed,  the 
widow  testified  that  there  never  was  any  ad- 
ministration upon  the  estate.  It  also  a^iears 
from  the  testimony  that  the  intestate  owned 
no  other  land,  at  the  time  of  his  death,  ex- 
cept that  which  constitutes  the  subject-mat- 
ter of  the  present  controversy,  but  that  he 
had,  through  one  Berry  Owings,  bid  off  an- 
other tract  of  land,  ui>on  which  he  had  paid 
something,  and  that  after  his  death,  the  said 
Berry  Owings,  In  consideration  of  tbe  amount 
which  had  been  paid  by  the  intestate  daring 
his  lifetime,  made  titles  to  the  widow  for  SO 
acres  of  said  land,  estimated  to  be  worth 
about  $10  per  acre.  Some  time  after  the 
death  of  Enoch  Hill,  one  Stoddard  commenc- 
ed an  action  to  foreclose  a  mortgage  on  the 
tract  of  land  in  which  the  plaintiff  now 
claims  dower,  to  which  action  the  widow  and 
her  children  were  made  parties  as  heirs  at 
law,  and  as  being  In  possession  of  the  land. 
That  action  culminated  in  a  Judgment  for  the 
sale  of  the  land,  which  appears  to  h^ve  beeu 
rendered  in  September,  1892,  and  In  that 
Judgment  tbe  following  clause  Is  found:  **The 
question  of  dower  was  not  raised  or  adjudi- 
cated in  this  action."  When  the  land  was  of- 
fered for  sale  under  that  Judgment  the  at- 
torney for  Mrs.  Hill  testified  that  he  "gave 
notice  that  Mrs.  Hill  would  claim  dower,  and 
the  land  was  sold  subject  to  her  claim";  and 
also  that  tbe  attorney  of  Stoddard  "gave  no- 
tice that  In  his  Judgment,  Mrs.  HIU  did  not 
have  any  dower  In  said  land,"  to  which  tbe 
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witness  responded  "that.  In  my  judgment, 
Mrs.  Hill  did  have  dower,  and  wonld  claim 
same."  The  land  was  sold,  and  bought  by 
defendants,  who  went  Into  possession  In  De- 
cember, 18^;  the  plaintiff  testifying,  In  this 
case,  that  she  was  Induced  to  surrender  pos- 
session by  a  threat  of  Gray  that  he  would 
hare  her  put  out.  The  defendants  set  up  sev- 
eral grounds  of  defense  to  the  claim  of  dower, 
and  rely  upon  the  same  as  their  grounds  of 
appeftl  from  the  Judgment  of  Judge  Aldrtch, 
which  will  now  be  considered. 

The  first  defense  set  up  1b  that  of  res  ad- 
judicata,  which  is  based  upon  the  ground 
that  plaintiffs  failed  to  set  up  any  claim  of 
dower  In  the  action  brought  by  Stoddard  to 
foreclose  the  mortgage  hereinbefore  referred 
to.  But,  tn  the  first  place,  it  does  not  appear 
that  there  were  any  allegations  In  the  com- 
plaint la  that  action  which  rendered  It  neces- 
sary or  appropriate  that  the  claim  of  dower 
should  be  there  set  up.  Indeed,  we  suppose 
that  the  plaintiff  herein,  together  with  her 
children,  were  made  parties  to  that  action 
simply  as  heirs  at  law  in  possession  of  the 
mortgaged  premises.  But  what  is  conclusive 
of  the  matter  Is  that  the  question  of  the  right 
to  dower  was,  in  effect,  reserved  by  the  ex- 
plicit statement,  made  In  the  decree  of  foreclo- 
sure, that  "the  question  of  dower  was  not 
raised  or  adjudicated  In  this  action."  This, 
together  with  the  notice  given  at  the  sale, 
was  quite  sufficient  to  advise  purchasers  that 
the  sale  was  made  subject  to  the  widow's 
claim  of  dower.  We  do  not  think,  therefore, 
that  the  defense  of  res  adjudicata  can  be  sus- 
tained. 

The  next  defense  set  np  Is  that  of  estoj^i^, 
exactly  of  what  kind  does  not  appear.  If,  as 
we  tiave  seen,  the  plaintiff  was  not  estt^ped 
by  the  plea  of  res  adjudicata,  we  are  unable 
to  discover  anything  else  that  would  operate 
as  an  estoppeL 

The  third  defense  set  up  Is,  as  expressed 
by  counsel  for  appellants,  that  the  plaintiff 
"had  elected  to  t^e  other  portions  of  her 
husband's  estate  in  lieu  of  dower,"  by  which 
we  understand  that  the  widow,  having  elect- 
ed to  take  her  distributive  share  of  her  hus- 
band's estate.  Is  barred  of  her  Aower.  The 
Insuperable  obstacle  to  this  defense  Is  that 
It  does  not  api>ear  that  the  widow  ever  made 
any  such  election.  Indeed,  in  view  of  the 
undisputed  fact  that  there  never  was  any 
administration  upon  the  estate  of  the  Intes- 
tate, It  is  somewhat  difficult  to  und»stand 
how  the  widow's  distributive  share  of  the 
estate  could  have  been  ascertained,  without 
which  she  could  not  properly  be  said  to  tiave 
made  any  election;  for  it  is  well  settled  that 
the  widow  Is  to  have  full  information  of  her 
Int^est  before  die  can  be  held  to  any  elec- 
tion. Suppose,  however,  that  the  real  point 
intended  to  be  made  by  this  defense,  present- 
ed by  the  third  ground  of  appeal.  Is  that  the 
plaintiff,  by  accepting  the  deed  from  Berry 
Owings  for  the  80  acres  of  land  contracted 
(or,  bat  not  {Mild  toe,  by  the  intestate  diu> 


Ing  his  lifetime,  is  barred  of  her  dower.  In 
the  first  ^ace,  tliat  land  never  constituted 
any  part  of  the  estate  of  the  Intestate;  but, 
in  the  second  place,  that  deed  not  being  be- 
fore us,  we  know  nothing  of  Its  terms,  and 
It  may  be,  for  all  that  appears,  that  the  deed 
was  made  by  the  fdaintiff  for  the  1>enefit  of 
the  heirs  at  law,  as  It  should  have  been.  At. 
all  events.  It  was  Incumbent  upon  the  defend- 
ants, who  set  up  this  affirmative  defense,  to 
show  that  the  said  deed  was  accepted  by  the 
plaintiff  as  a  part  of  her  distributive  share  of 
her  deceased  husband's  estate;  and  no  such 
showing  has  been  made.  Indeed,  in  the  ab- 
sence of  any  administration  upon  the  estate, 
there  was  no  person  legally  authorized  to 
represent  the  estate,  and  the  transaction  with 
Owings  may  yet  be  set  aside.  This  ground 
of  appeal  must  be  overruled. 

The  fourth  ground  of  appeal  raises  the  de- 
fense of  the  statute  of  limitations,  wlileh  is 
based  upon  adverse  possession.  It  Is  quite 
certain  that  the  defendants,  who  never  went 
into  possession  of  the  land  until  December, 
1893,  conid  not  claim  by  adverse  possession 
themselves  for  the  statutory  period;  and  we 
think  It  equally  certain  that  there  is  no  ad- 
verse possession  in  the  parties  'under  whom 
they  claim,  for  the  requisite  period  of  time, 
or,  indeed,  for  any  time  at  all;  for,  while  It 
does  appear  that  the  plaintiff  and  her  chil- 
dren remained  In  possession  of  the  land  from 
the  time  of  the  death  of  the  intestate  until  de- 
fendants took  possession,  yet  there  is  not  the 
slightest  evidence  even  tending  to  show  that 
such  possession  was  adverse.  If,  as  appellants 
claim,  the  plaintiff  and  her  children  were  In 
possession  of  the  land  as  tenants  in  common, 
there  certainly  could  be  no  adverse  posses- 
sion by  one  or  more  of  them  against  the  other 
without  some  evidence  of  oustra:,  or  something 
of  that  kind;  and  of  this  there  Is  not  the 
slightest  pretense. 

The  fifth  ground  raises  the  point  that,  if 
plaintiff  is  entitled  to  dower  at  all,  she  must 
cl^lm  It,  not  out  of  the  land,  but  out  of  the 
proceeds  of  the  sale  thereof  under  the  judg- 
ment of  foreclosure.  In  the  first  place,  no 
such  point  was  raised  in  the  court  of  probate, 
and  it  was  not,  therefore,  properly  before  the 
circuit  court,  although  it  was  raised  by  the 
fifth  ground  of  appeal  from  the  decree  of  the 
judge  of  probate.  What  view  the  circuit 
judge  took  of  that  point  does  not  appear,  as 
he  simply  confirmed  that  decree.  In  a  short 
order,  without  giving  any  reason.  But,  waiv- 
ing this,  we  do  not  think  that  the  point  can 
be  sustained,  for  the  reason,  as  we  have  seen 
above,  that  the  sale  under  the  judgment  of 
foreclosure  was,  in  effect,  made  subject  to 
the  claim  of  dower,  and  the  purchasers  were 
so  notified,  not  only  by  the  terms  of  the  judg- 
ment, but  by  distinct  notice  at  the  sale. 

The  sixth  grotmd  of  appeal  raises  the  ques- 
tion of  res  adjudicata,  which  baa  already 
been  disposed  of. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  drcult  court  be  affirmed. 
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Six  parte  HAMPTON  &  B.  RAILROAD  & 
LUMBER  CO. 

(Bopreme  Court  of  Bovith  OaroUna.    Sept.  16, 
1886.) 

Bi8TRJkiNi5a  CoKBTRUcnoK  or  Tbamwat. 

On  the  hearing  of  a  petitioa  to  restrain 
the  coDstniction  of  a  tntrnwa?  across  certain 
premises,  it  appeared  that  petitioner,  a  railroad 
company,  bad  power  to  construct  branch  roads 
not  more  than  five  miles  In  length;  that  It  lo- 
cated Ita  right  of  war  on  and  procured  suffi- 
cient land  on  which  to  baild  its  road,  and  that 
defendants  were  about  to  construct  a  tramway 
crosung  said  road;  tiiat,  prior  to  the  grant  to 

Ktitiooer,  defendants  acquired  the  right  to  build 
tramway  on  the  premises  in  question;  that 
the  point  where  the  roads  would  cross  was 
more  than  five  miles  from  the  main  line;  that 
defendants  had  already  constructed  their  tram- 
way, a  part  of  which  petitioner  had  torn  up; 
that  defendants  bad  brought  au  action  agaioBt 
petition»*s  president  for  ao  doing,  which  was 
then  pendlns,  and  tiie  court  below  had  enjoined 
I»etiti<»ier  tnm  intarf«4ng  with  d^ndasta* 
tramway.  Bdd,  .that  petitioner  waa  not  ea- 
titled  to  an  injunction. 

Petition  Id  the  aopreme  coml:,  In  Its  original 
jurisdiction,  the  Hampton  &  BranchTllle 
Railroad  &  Lumber  Gmnpanr,  for  a  writ 
of  Injunction  .to  enj(^  A.  T.  Goethe  and  an- 
otbOT  from  constructing  a  certain  tramway. 
Denied. 

The  decree  rendered  May  8,  1895,  by  Mc- 
IVER,  C  J.,  denying  the  pcrtltlon,  was  as 
follows:  "This  Is  an  application,  addressed  to 
this  court,  In  the  enardBS  of  its  original  JurlB> 
diction,  for  an  Injunction  restraining  Qoethe 
&  Ulmei^,  their  Bwrants  and  agents,  from 
oonstmcting  or  operating  a  certain  tntmroad 
described  In  the  petition.  Upon  ib»  original 
hearing  of  this  petition,  this  court  granted  a 
role  requiring  the  said  Goethe  &  Ulmer  to 
show  caus^  on  the  dth  d^  of  the  preaent 
month  of  iltoTi  why  the  Injunction,  as  prayed 
for  in  the  petition,  should  not  be  granted,  and 
In  the  meantime  restraining  tlie  said  Goethe 
&  Ulmw  from  constmcttng  or  operating  said 
tramrcad.  In  conformity  with  this  order, 
cause  has  been  shown,  and  after  hearing  the 
return  to  the  rule,  together  with  the  affidavits 
submitted  by  both  iwrtlM,  and  after  full  ar* 
gument  by  counsel  for  both  parties,  the  court 
has  reached  the  conclusion  that  the  Injunc- 
tion prayed  for  should  not  be  granted.  It  la 
therefore  ordered  that  the  application  for  In- 
j unction  be  refused,  and  the  petition  be  dis- 
missed. It  Is  further  ordered  that  the  re- 
straining order  heretofore  granted  shall  no 
longer  liaTO  any  force  or  effect,  and  from 
this  date  be  rescinded.  The  reasons  for  this 
condtiBion  will  be  stated  In  an  opinion  here- 
after to  be  filed." 

Flshburne,  Murphy  &  Farrou,  for  petitioner. 
Howell  &  Grutwr,  for  respondents. 

McIVER,  O.  J.  This  la  a  petition,  addressed 
to  this  court,  in  the  exercise,  of  Its  original 
Jurisdiction,  praying  that  A.  T.  Goethe  and 
M.  W.  Ulmer,  doing  business  as  partners  un- 
der the  name  and  style  of  Goethe  &  Ulmer, 


may  be  enjoined  "from  building,  constructing, 
or  operating  a  tramway  on  or  across"  certain 
lands  of  one  J.  G.  Llghtaey,  "or  on  or  across 
the  right  of  way  procured  by  the  petitioner 
from  J.  C  Llghtaey."  The  allegations  of  this 
petition  are  substantJally  as  follows:  That, 
by  virtue  of  section  1609  of  the  Revised  Stat- 
utes, petitioner  has  the  power  to  build  branch 
roads,  ndt  exceeding  In  length  five  miles,  from 
Its  main  track;  tliat,  for  the  purpose  of  con- 
structing such  a  branch  road,  not  exceeding 
five  miles  In  length,  petitioner  procured  from 
one  J.  G.  LIghtsey  sufficient  land  upon  which 
to  construct  its  branch  railroad  across  a  cer- 
tain tract  of  land  then  owned  by  said  LIght- 
sey, and  "actually  located  the  right  of  way 
and  track  on  said  lands";  that  one  J.  O.  Gel- 
ger  was  formerly  the  owner  of  the  said  land, 
and,  while  he  was  such  owner,  he  gave  to 
said  LIghtsey  "a  grant  of  the  exclusive  right 
of  building  a  tramway  or  tramways  on  or 
across  said  land,  as  will  more  fully  appear 
from  a  copy  of  said  grant,  hereto  annexed, 
and  marked  'Exhibit  B,'  to  which  reference 
Is  prayed";  that  the  said  Goethe  &  Ulmer  hare 
entered  upon  said  land,  and  are  proceeding  to 
construct  a  tramway  across  the  same,  and 
they  threaten  and  declare  that  It  Is  their  pur- 
pose to  complete  the  construction  of  said 
tramway,  and  to  continue  to  use  and  operate 
the  same,  for  the  purpose  of  hauling  timber 
and  lumber  from  their  sawmill;  that  the  tram- 
way of  the  said  Goethe  &  Ulmer  will  cross 
the  branch  track  or  right  of  way  of  petition- 
er, located  as  aforesaid,  and  will  necessarily 
result  in  great  hindrance  to  the  use  and  en- 
joyment of  Its  railway,  and  will  involve  the 
petitioner  In  great  expense  In  constructing 
Its  branch  road  across  the  tramway  of  said 
Goethe  &  Ulmer,  looking  to  the  condemnation 
of  Its  right  of  way,  for  the  purpose  of  con- 
structing the  tramway  of  said  Goethe  &  Ul- 
mer; and  that  petitioner  cannot  be  oompen- 
SRted  in  money  for  the  damages  which  pe- 
titioner has  and  will  continue,  to  sustain  by 
reason  of  the  construction  and  operation  of 
their  said  tramway  by  the  said  Goethe  &  Ul- 
mer, they  being,  as  petitioner  believes,  in- 
solvent. Upon  hearing  this  petition,  verified 
by  the  affidavit  of  W.  H.  MauKiin,  president 
of  the  said  company,  the  usual  rule  to  sbow 
cause  was  granted,  requiring  the  said  Goethe 
&  Ulmer  to  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted.  To  this 
rule  the  said  Goethe  &  Ulmer  tiave  made  a 
verified  return,  supported  by  numerous  affi- 
davits, in  which  the  following  facts  are  stated: 
That,  before  the  petitioner  or  the  said  J.  C. 
LIghtsey  acquired  any  rights  or  Interests  In 
the  said  lands,  these  respondents  (Goetbe  & 
Ulmer)  had  received  from  the  said  J.  C  Gel- 
ger  the  two  several  grants,  "copies  of  which 
are  hereto  annexed";  and  that  W.  H.  Mauldin, 
the  agent  and  president  of  the  petitioner,  and 
J.  C.  LIghtsey,  bad  both  actual  and  construct- 
ive notice  of  the  snld  grants,  and  ot  the  rights 
of  these  respondents  therennd^.  That  the 
petitioner  Is  not  desirous  of  building  «  tram- 
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road  or  raUroed  ovor  or  acrosa  said  land,  but 
la  actuated  In  brlaginff  tbeae  proceedings  by 
the  sole  purpose  ot  so  TiaraiwlTig  tbese  re- 
sptHidentB  as  to  force  them  to  haul  their  lum- 
ber  and  other  freight  over  the  petltloner'a 
railroad,  or  to  ceaae  to  do  buBtnesa  In  that 
section  oC  oonntir.  That  the  point  at  which 
the  petltionw  laid  down  Its  pretoislTe  rail- 
road (more  particularly  mentioned  hereinaft- 
er) Is  more  than  five  miles  frmn  the  main 
track  of  the  Hampt<»i  &  Branchville  Rail- 
road. That  the  construction  of  respondent's 
tnunmay  was  finally  completed  several  weeks 
before  this  proceeding  was  Instituted.  That 
no  notice^  written  or  otherwise,  has  ever  been 
serred  upon  tbese  respmidents  that  the  land 
orer  which  their  said  tramway  has  been  c«q- 
stmcted  was  needed  the  petltionor  for 
;ttie  constroctton  ot  its  railroad,  or  any  branch 
^thereof ;  but,  an  appears  frran  the  afUdaTlt  an- 
nexed to  the  retnm,  and  referred  to  as  part 
thereof,  the  said  W.  H.  Haoldln,  who  la  the 
president  of  the  Hampton  ft  Branchvllle  Ball- 
road  ft  Lumber  Company,  with  the  said 
Lifhtsey,  who  Is  his  son-in-law,  together  with 
a  large  force  of  hands,  on  or  abont  the  SOOi 
of  February,  1885,  in  the  nighttime,  tore  up 
a  portion  of  the  tramway  constmcted  by  tbese 
respmdents,  and  laid  down  a  few  pieces  of 
radroad  Iron,  on  blockG^  across  the  tracic  of 
respondents'  tramwi^,  tore  down  two  tenant 
houses  erected  by  reqjiondents,  and  used  the 
material  in  building  a  honse  across  the  tracic 
of  the  raqtondents'  tramway.  That,  tor  this 
high-handed  ontniga  upon  the  rights  of  the 
respcmOfints,  they  commenced  an  action,  wbidi 
is  now  pending,  against  the  said  W.  BL 
Manldin  and  the  said  J.  a  Llghtsey,  in 
which,  amostg  other  rell^,  an  Injunction  was 
asked  for,  restraining  the  said  Mauldln  and 
the  said  Llghtsey  from  further  interfer^ce 
with  the  said  tramway  ot  these  respond- 
oita.  That  the  said  W.  H.  Manldin,  hi  his 
answer  to  said  action,  dalmed  that  the 
^mpton  &  BranchTille  Railroad  &  Lumber 
Oompany  was  a  necessary  party  to  the  said 
actltm,  because  It  holds  a  grant  from  the  said 
J.  a  Oeiger  for  the  exdnslTe  right  to  buttd 
a  tramway  or  tramways  across  the  lands  in 
question,  setting  out  a  copy  of  said  grant; 
and  the  said  Mauldln  further  alleged  in  his 
answer  that  he  is  the  presldrat  of  said  com- 
pany, and,  as  such,  advised  and  directed  his 
employes  to  obBtnict  and  prevent  the  building 
ot  respondents'  tramway.  That  the  honora- 
ble Ernest  Gary,  after  a  full  hearing,  granted 
an  order  at  chambers  enjoining  the  defendants 
In  that  action  (the  said  Mauldln  and  the  said 
Llghtsey)  "from  hindering  and  obstructing  the 
sakl  plaintlfts  [Goethe  &  Ulmer]  In  building, 
constructing,  and  operating  the  tramroad  men- 
tioned In  the  complaint,  and  from  trespassing 
upon  the  same,  until  the  hearing  and  final 
detmnlnatlon  of  this  action  upon  its  merits." 

The  papers  referred  to  in  the  pleadings  are 
as  follows:  A  paper,  bearing  date  the  2&th 
day  ot  July,  18^  eisecuted  by  J.  O.  O^ger, 
whereby  be  bargains,  sells,  and  rdeases  '^to 


the  said  A.  T.  Gk>ethe,  Us  belrs  and  ftstfgns, 
all  the  pine  timber  and  pine  tree  growing, 
lying,  and  bebig  on  that  certain  tract  of  land 
[deecrlbhig  the  same],  together  with  the  right 
of  way  and  tno  access  to  the  said  ttmber." 
This  paper  was  executed  in  the  presence  of 
two  subscribing  witnesses,  proved,  and  record- 
ed in  the  iwoper  office  the  aoth  of  July,  18M. 
Next,  a  paper  beaxbig  date  the  17th  of  Janu- 
ary, 1H95,— though  tbe  weight  of  the  testi- 
mony shows  that  It  was  not  In  fact  executed 
until  the  25th  of  January,  180S,— wh^by  the 
said  J.  0.  G^ger  s^  to  the  Hampton  ft 
BvanchvUle  Railroad  ft  Lumber  Company 
"tbe  exclusive  right  of  building  a  tramway  or 
tramwaya  in,  over,  and  across  my  [his]  swamp 
and  iqtlands  lying  In  and  along  Little  Salka- 
hatchle  rivo:."  Thto  paper  was  executed  In 
the  presence  of  one  subscribing  witness,  who 
proved  the  execution  ot  tbe  same,  but  it  was 
not  recorded.  Next,  a  paper  bearing  date  the 
18th  of  Jonnaiy,  1805,  whereby  the  said  J.  a 
Gelger  grants,  bargains,  sells,  and  releases 
unto  the  said  A.  T.  Goethe  "a  right  of  way 
through  and  across  my  [his]  land"  (describing 
the  same).  This  paper  was  executed  In  the 
presence  of  one  subscribing  witness,  who 
proved  the  same,  and  the  same  was  recorded 
on  the  21jth  of  January,  1895.  And,  next,  a 
formal  deed  from  the  said  J.  C.  Gelgra-  to  the 
said  J.  O.  Llghtsey  for  the  land  over  which 
the  tramway  of  tbe  said  Goethe  ft  Ulmer 
runs,  hearing  date  the  25th  of  January,  lifl)5. 

The  testimony,  derived  wh<^ly  from  affida- 
vits submitted  by  the  parties,  Is  very  con- 
flicting upon  many  of  the  Issues  Involved;  so 
much  80  that  we  cannot  say  that  the  petition- 
er has  made  such  a  case  as  entitles  It  to  the 
injunction  asked  for.  The  burden  of  pro^  is 
upon  tbe  petitioner  to  ^ow  that  it  is  a  prop- 
er case  for  Injunctimi,  and  we  do  not  think 
that  the  showing  made  Is  sufficient  to  warrant 
this  court  in  hitnposing  Its  aid  by  enjoining 
the  said  Goethe  ft  Ulmer  from  proceeding 
with  their  operations,  whereby  great,  and 
probably  Irreparable^  loss  and  Injmy  vrould 
be  Incurred  by  them.  Especially  is  this  so 
when  we  think  that  the  decided  w^ht  of  the 
testimony  shows  that  the  tramway,  tbe  cw- 
struction  of  which  is  sought  to*  be  enji^ned, 
as  well  as  the  operating  of  the  same,  was 
fully  comideted  before  these  proceedhiffs  were 
commenced;  and  tbe  fact  that  the  petitioner 
stood  by  and  allowed  this  work  to  be  done, 
without  taking  any  legal  st^  to  prevent  It, 
but  chose,  rather,  through  its  president,  to 
protect  Its  alleged  rights  by  force  and  arms, 
does  not  commend  this  applIcati<Hi  to  the  fa- 
vor of  the  court  Besides,  we  think  that  the 
relative  rights  of  these  parties  can  much  bet- 
ter be  adjusted  and  determined  In  the  action, 
hereinabove  referred  to,  brougbt  by  Goethe  ft 
Ulmer  airalnst  the  said  W.  H.  Mauldln  and 
the  said  J.  C.  Lights^,  to  which  action  the 
said  Mauldln.  the  president  of  the  petitioning 
company,  tias  demanded  that  the  said  com- 
pany shall  be  made  a  party.  In  which  action 
hia  honor,  Jndge  Ernest  Gary,  has  already. 
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after  full  argument,  granted  an.ordor  restrain- 
ing the  defendants  therein  fnnn  further  Inter- 
fering  with  the  tramway  of  t3ie  said  Qoethe 
St  Ulmer  until  the  said  case  is  Anally  heard 
upon  Its  merits.  Without,  therefore,  under- 
taking now  to  decide  any  of  the  Issues  of  law 
or  fact  Involrlng  the  merits,  this  court,  be- 
lieving that  It  Is  not  a  proper  case  for  In- 
junction, has,  for  the  reasons  above  Indicated, 
heretofore  granted  an  order  refusing  the  ap- 
jjdlcatlon  toe  injunction,  and  dlsmlsBlns  the 
petition. 

(M  Ta.91> 

RIOHIiAin>S  FLINT-GLASS  GO.  t.  HIL- 

TBBBITBL.1 
(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
8.  18850 

MiOHAHio*s  Liajf— SoTFioiaircr  or  CoiinjLiHT— 
TiHB  or  Filing  Libk— Dbscbiption  or 
PBBHiSBfi— Parol  Etidbkcb. 

1.  Where  a  bill  to  establish  a  mechanic's 
lien  shows  that  the  last  charge  in  the  account 
was  for  work  during  the  month  of  October,  and 
the  lien  was  filed  for  record  November  8th,  it 
sufficiently  shows  that  the  lien  was  Gled  within 
30  days,  as  reqaired  by  Code  1887,  S  2476. 

2.  Attached  as  an  exhibit  to  a  bill  to  es- 
tablish a  medianic's  lien  was  a  mortgage  par- 
ticularly describing  the  iwoperty  on  which  the 
Hen  was  claimed.    HHd  a  suffident  description. 

3.  Where  a  written  contract  for  laying 
bricks  is  silent  as  to  the  maimer  in  which  the 
number  of  bricks  is  to  be  determined,  parol  evi- 
dence is  admissible  to  show  the  custom  by  whidi 
such  a  matter  is  determined. 

Ajtpeal  from  circuit  court  Taxewell  county; 
WUIlams,  Judge. 

Action  by  J.  H.  HUtebeltel  against  the 
Rlcfalands  Fllnt-Olass  Company  to  oiforce  a 
mechanic's  lien.  Plaintiff  bad  decree,  and 
defendant  appeals.  Affirmed. 

May  &  May.  for  appellant  H.  G.  Alderson 
and  J.  H.  Fulton,  for  appellee. 

RIELY,  J.  Tbe  amKllee,  who  was  tlie  com- 
plainant in  the  court  below,  brouj^t  his  suit 
In  equity  to  enforce  his  mechanic's  lien 
against  the  glass  factory  of  the  appellant 
company,  and  the  parcel  of  land  on  which  it 
was  btdlL 

Thwe  was,  a  demurrer  to  the  bill,  whldb 
was  OTerrul^  and  this  action  of  tbe  court 
conatltutes  the  first  assignment  of  error.  The 
first  ground  of  tbe  demurrer  is  that  tbe  blU 
does  not  allege  that  the  lien  was  perfected 
before  the  ej^lration  of  80  days  from  the 
time  the  work  on  the  factory  terminated. 
This  objection  Is  not  well  taken,  as  the  bill 
distinctly  arera  that  tlie  mechanic's  lien  was 
filed  "as  provided  tot  In  sections  2475  and 
2476  of  the  Code  of  Virginia";  and  it  appears 
from  the  copy  of  the  record  of  the  lien,  which 
is  filed  with  tbe  bill  as  an  exhibit,  that  the 
work  ran  through  aeTeral  months,  and  that 
tbe  last  chai^  In  the  account  Is  toot  the  work 
for  the  month  of  October,  1882.  The  lien 
was  admitted  to  record  In  the  clerk's  office  on 


t  Benorted  by  F.  8.  Khrkpatrick,  Esq.,  of  the 
Lynchburg  bar. 


November  8. 1802,  which  vas  within  the  peri- 
od the  Uexk  is  required  statute  to  be  per- 
fected. Another  ground  of  the  demurrw  Is 
that  the  account  fails  to  show  the  amount 
and  character  of  the  work,  and  the  pxiceB 
charged  therefor.  An  inspection  of  the  ac- 
count shows  tbe  contrary,  "nie  amount  and 
character  of  tbe  worii:,  tbe  prices  charged 
therefor,  the  payments  made,  and  the  balance 
due,  are  all  fully  set  forth.  In  compliance  with 
the  statute.  Another  ground  of  demurrer  is 
that  "tbe  bill  does  not  specify  or  describe  any 
land  by  metes  and  bounds,  nor  any  quantity 
of  land  upon  which  tbe  plaintiff  claims  a 
lien."  There  Is  filed  with  the  bill,  as  an  ex- 
hibit, and  as  a  part  thereof,  a  copy  of  tbe 
mortgage  made  by  the  Richlands  FIlnt-Glass 
Company  ftor  the  purpose  of  Issuing  bonds  to 
raise  the  money  for  the  conduct  of  Its  busi- 
ness. In  this  mortgage  the  parcel  of  land  on 
which  the  factory  Is  built  Is  particularly  de- 
scribed by  metes  and  bounds,  and  stated  to 
contain  2.7  acres.  The  bill  seeks  to  enforce 
tbe  mechanic's  lien  against  the  factory,  and 
this  parcel  of  land  on  wtalcb  It  was  built,  and 
which  the  company  deemed  necessary  for  the 
conypnient  use  of  its  factory.  The  bill  clear- 
ly designates  tbe  property  which  the  com- 
plainant seeks  to  subject  to  his  lien.  T^e 
other  ground  assigned  for  tbe  demurrer  need 
not  be  particularly  noticed,  as  the  qneBtUm  it 
preRcnts  la  raised,  ^d  more  {wopeiiy,  by  tbe 
answer. 

The  Richlands  FlInt-Glass  Company  bar- 
gained with  J.  H.  Hlltebeltel,  the  appellee,  to 
do  tbe  brickwork  of  tbe  glass  factory  it  pro- 
posed to  erect;  and  George  McCall,  who  was 
then  Its  Tice  president,  drew  up  a  memoran- 
dum of  the  agreement,  which  was  signed  by 
the  appellee.  The  memorandum  merely  sets 
forth  tbe  various  prices  which  were  to  be 
paid  per  1,000  for  laying  the  bricks  of  tbe  dif- 
ferent parts  of  tbe  factory.  It  does  not  speci- 
fy any  mode  by  which  the  quantity  of  bricks 
laid  was  to  be  ascertained  and  settled  for. 
It  Is  wholly  silent  as  to  this  matter.  The 
difference  between  tbe  parties  as  to  the  meth- 
od by  which  the  qtjantlty  of  bricks  is  to  be 
ascertained  constitutes  tbe  real  controversy 
in  this  case.  Tbe  appellant  company  claims 
that,  as  the  contract  does  not  specify  any  par- 
ticular mode,  its  proper  construction  Is  that 
they  are  to  be  ascertained  by  actual  count, 
and  that  no  evidence  can  be  received  to  show 
otherwise,  as  to  do  so  would  be  to  violate  the 
well-settled  rule  that  parol  evidence  cannot 
be  received  to  vary  or  contradict  a  oontract 
In  writing.  The  appellee  contends,  on  tbe 
other  hand,  that,  where  a  contract  for  laying 
bricks  does  not  specify  any  particular  mode 
of  ascertaining  the  quantity,  it  Is  to  be  ascer- 
tained by  tbe  custom  of  the  locality,  or  tbe 
usage  of  trMe,  which,  In  this  case,  would  be 
by  measuring  the  work,  and  allowing  so  many 
bricks  to  tbe  cubic  foot  If  the  quantl^  Is 
ascertained  by  measurement,  which  Includes 
the  mortar  Joints,  and  makes  no  allowance  tor 
small  f^enings,  and  not  by  actual  county  tba 
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quantity  of  bricks  thus  ascertained  is  neces- 
sarily greater.  "Extrinsic  evidence,"  it  is 
said  In  Browne,  Parol  Ev.  §  57,  "Is  admissi- 
ble. In  the  construction  of  a  mercantile  con- 
tract, to  show  that  phrases  or  terms  used  in 
the  contract  have  acquired,  by  the  custom  of 
the  locality,  or  by  the  usage  of  trade,  a  pe- 
culiar signification,  not  attaching  to  them  In 
their  ordinary  use;  and  this  whether  the 
phrases  or  terms  are  In  themselyes  apparently 
ambiguous,  or  not"  And  again  It  is  stated  in 
the  same  work  (page  216)  that  "parol  evi- 
dence  Is  competent  to  annex  to  a  contract  a 
custom  or  usage  of  the  business  and  locality, 
known  to  the  parties,  or  so  general  and  well 
settled  as  to  be  presumed  to  be  known  to 
thera,  and  with  reference  to  which  they  must 
be  deemed  to  have  contracted."  As  the  con- 
tract in  this  case  contains  no  stipulation  as 
to  the  method  by  which  the  quantity  of 
bricks  was  to  be  ascertained  for  settlement, 
but  is  silent,  or  at  least  ambiguous,  In  that 
respect,  parol  evidence  was  admissible  to 
show  whether  there  was  any  agreement  be- 
tween the  parties  as  to  this  matter,  and, 
if  so,  what  It  was,  and,  if  there  was  no 
agreement  between  them,  then  to  show  what 
was  the  custom  of  the  locality  where  the 
contract  was  made,  or  the  usage  of  trade, 
and  with  reference  to  which.  In  the  ab- 
sence of  any  special  agreement,  they  are  to 
be  deemed  to  have  contracted.  In  Lowe  v. 
Lehman,  15  Ohio  St  170,  the  contract  was  to 
furnish  any  lay  bricks  at  a  certain  price 
per  1,000.  The  controvrasy  th^e  was  as  to 
the  proper  mode  of  counting,  as  In  the  case 
at  bar.  The  court  held  that  evidence  was  ad- 
missible to  show  a  custom  to  estimate  the 
quantity  of  bricks  by  a  measurement  of  the 
walls  on  a  uniform  rule,  based  <»i  the  size  of 
the  bricks,  and  deducting  for  openings  In  the 
walls,  but  not  for  chimneys  or  Jambs.  In 
Ford  T.  Tirrell,  9  Gray,  401,  the  contract  was 
to  build  the  wall  of  an  octangular  cellar  at 
the  rate  of  11  cents  per  foot  The  only  ques- 
tion was  as  to  the  mode  of  measurement  It 
was  held  that,  the  agreement  as  to  the  com- 
pensation being  equivocal  and  otneore,  it  was 
competent  to  prove  a  local  usage  of  measnr^ 
log  cellar  walls,  In  order  to  int^iret  tiie 
meaning  of  the  language,  and  to  ascertain  the 
extent  of  the  contract  Hinton  t.  Locke,  5 
HIU,  437,  was  an  action  on  a  contract  by 
wblch  the  defendant  bad  promised  to  pay  to 
the  plaintiff,  who  was  a  carpenter,  12  shil- 
lings per  day  for  every  man  employed  by  him 
in  rqmlrlng  the  defendant's  house.  The  i»r- 
ties  Offered  as  to  how  many  houni  made  a 
day's  work;  that  is,  what  should  be  the  meas- 
urement of  the  day.  It  .was  held  that  parol 
evidence  was  admissible  to  show  that,  by  a 
universal  usage  among  carpenters,  10  hoars* 
labor  constituted  a  day's  work,  So  that  the 
plaintiff  was  entitled  to  diarge  1)4  days  for 
every  24  hours  within  wUch  the  men  worked 
12  hoars  and  a  half.  In  Walls  v.  Bailey,  49 
N*.  Y.  4G4,  the  plaintiff  had  contracted  to  do 
the  plastttlnc  wortc  of  fbe  defendant's  iKms^ 


in  BufEalo,  at  a  cert^n  price  per  square  yard. 
He  charged  and  claimed  pay  for  the  full  sur- 
face of  the  walls,  without  deduction  for  doors, 
windows,  cornices,  and  base  boards,  while  the 
defendant  contended  tJ?at  under  the  contract 
he  was  only  to  pay  for  the  plaster  actually 
laid  on.  Evidence  of  a  custom  among  plas- 
terers In  BufFalo  to  measure  and  charge  for 
the  entire  surface  of  the  walls,  without  deduc- 
tions for  doors,  windows,  cornices,  and  base 
boards,  was  held  to  be  proper. 

It  is  shown  by  the  testimony  in  this  case 
that,  at  the  making  of  the  contract,  nothing 
was  said  as  to  the  manner  by  which  the  quan- 
tity of  bricks  was  to  be  ascertained;  and  it 
Is  further  shown  by  the  testimony  that, 
where  there  Is  no  stipulation  as  to  the  mode 
by  which  the  quantity  of  bricks  Is  to  be  as- 
certained. It  Is  to  be  done,  according  to  the 
custom  of  the  locality  and  the  usage  of  trade, 
by  measuring'  the  work,  and  allowing  22 
bricks  to  the  cubic  foot  It  was  also  proved 
that  the  appellee  had  previously  laid  bricks 
on  other  buildings  for  the  same  person  who 
represented  the  appellant  company  In  making 
the  contract  In  this  case,  and  that  the  quanti- 
ty of  bricks  was  ascertained  by  measurement, 
and  the  appellee  settled  with  accordingly. 
The  court.  theref(»«,  did  not  err  In  OTermUng 
the  objectlons'of  the  aj^llant  to  the  parol 
testimony  In  the  cause  on  the  ground  that  it 
tended  to  contradict  the  written  contract  be- 
tween the  parties,  and  In  holding  that  the 
complainant  was  entitled  to  have  the  number 
of  bricks  In  the  glass  factory  laid  by  contract 
work  Mtimated  and  paid  tot  by  measnrc- 
ment,  computing  the  same  at  22  bricks  to  the 
cubic  fMt.  And,  upon  a  review  of  the  whole 
case,  we  think  that  the  court  was  right  in 
adopting  the  report  ot  Commissioner  Chap- 
man as  the  basis  of  its  decree,  and  overnDllng 
an  the  exceptions  taken  thereta  There  is 
no  error  In  the  decree  of  the  circuit  court  of 
Tazewell  county,  and  the  same  most  be  af- 
firmed. 


(92  Va.  «8j 

CAMPBELL  et  al.  v.  McBEE  et  aH 

(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
1,  1895.) 

Tkcbt  Debd  bt  Married  Woman— Rights  of 
Husband's  CrbditoRs. 

Where  a  married  woman  and  her  hasband 
executed  a  deed  of  trust  on  her  separate  land, 
and  she  died,  leaving  him  BurriTing,  held,  that 
said  deed  was  superior  to  judgments  against 
him  recorded  prior  thereto,  as  he  had  no  right 
of  curtesy  which  could  be  subjected  to  the  pay- 
ment of  his  debts  until  said  deed  was  satisfied. 

Appeal  from  circuit  court,  Wythe  county; 
Williams,  Judge. 

Action  by  M.  K.  McBee  and  others  against 
A.  A.  Campbell,  trustee,  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Be- 
versed. 


1  Reported  by  F.  8.  Klrkpatrick,  Bsq.,  of  the 
I^chburg  bar. 
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A.  A.  Campbell  and  Walker  &  Caldwell,  for 
appellants.  B.  Crockett  and  J.  A.  Saunders, 
for  appellees. 

HABBIS0!7,  J.  Mary  E.  HcBeet  a  mar- 
ried woman,  Inlierlted  from  her  mother  100 
acres  of  land,  and  undw  the  Acts  of  187ft-7T 
and  1877-78  she  became  seised  and  possessed 
of  this  Inheritance  as  her  separate  legal  es- 
tate. During  h«  corertnre,  credlttnn  of  her 
husband  obtained  JudgmMits  against  him,  and 
after  these  judgments  were  duly  docketed  the 
husband  joined  In  a  deed  conveying  this  land 
to  a  trustee  to  secure  a  loan  made  to  the  wife. 
The  wife  died.  The  children  of  Maiy  E.  Mc- 
Bee,  after  her  death,  Instituted  this  suit  to  en- 
join and  restrain  the  trustee  from  enforcing 
collection  of  the  debt  secured  In  the  deed  of 
trust,  and  set  up  the  judgments  against  the 
huslmnd  as  Hens  of  prior  dignity  tbereon. 
An  account  of  liens  was  ordered,  and  the  mas- 
ter reported  said  Judgments  as  prior  liens, 
binding  the  life  estate  of  the  husband  in  the 
land.  The  circuit  court  overruled  all  excep- 
tions to  this  report,  and  held  that  Mllo  Mc- 
Bee,  the  husband  of  Mary  K.  McBee,  was 
tenant  by  the  curtesy  of  the  land;  that  this 
gave  him  a  life  estate  therein,  which  was  lia- 
ble to  his  Judgment  creditors,  as  liens  of  high- 
er dignity  than  the  debt  of  the  wife  secured  by 
deed  of  trust.  From  this  decree  the  case  was 
brought  to  this  court 

The  land  sought  to  be  subjected  to  these 
Uena  is  conceded  to  Iiaye  been.  In  her  lifetime, 
the  separate  legal  estate  of  Mary  K.  McBee, 
held  as  such  by  virtue  of  the  married  woman's 
act  of  1876-78.  It  Is  unnecessary  to  enter 
upon  an  elaborate  consideration  of  this  act 
It  is  compr^enslve  in  defining  the  sole  own- 
ership and  absolute  character  of  the  estate 
created  in  the  wife  by  It  She  can  devise  it 
08  if  unmarried;  can  alien  and  Incumber  It; 
and.  If  her  busl>and  does  not  voluntarily  unite 
with  her  In  a  deed  parting  with  It,  she  can 
pass  an  absolute  title  to  it  by  Invoking  the 
aid  of  a  court  of  equity.  The  act  guards  the 
estate  thus  absolutely  vested  In  the  wife, 
with  great  particularity,  from  the  debt  and 
liabilities,  and  from  any  and  every  power,  of 
the  husband.  The  husband  has  no  Interest 
during  the  wife's  lifetime,  In  .the  estate  of  the 
wlfe.created  by  tblsact  and  Judgments  against 
him  cannot  attach  to  what  does  not  exist  If 
the  wife  does  not  alien  her  separate  real  es- 
tate, held  under  this  act,  in  her  lifetime,  the 
husband  bas  curtesy  in  It  at  ber  death.  But 
when,  during  her  lifetime,  she  has  conveyed 
it  to  a  trustee,  by  deed  united  in  by  her  hus- 
band, to  secure  a  debt,  then,  so  far  as  the 
land  Is  necessary  to  pay  the  debt  thus  secured, 
be  has  no  curtesy  In  It,  and  the  deed  of  trust 
Is  not  affected  by  Judgments  rendered  against 
him. 

In  the  case  at  bar  the  debt  secured  to  the 
appellant  Jennie  lawson  In  the  trust  deed 
from  Mary  K.  McBee  and  her  husband  to  A. 
A.  Campbell,  substituted  trustee.  Is  a  lien  up- 
on the  land  conveyed  In  that  deed,  prior  In 


dignity  to  the  Judgmmts  audited  against  the 
appellee  Hilo  McBee,  and  must  be  first  sat- 
isfied In  tall  from  the  proceeds  of  sale,  be- 
fore the  judgment  creditors  can  receive  any- 
thing. 

The  decree  of  the  circuit  court  appealed 
from  is,  for  the  foregoing  reasons,  erroneous, 
and  must  be  reversed  and  set  asld^  and  the 
cause  remanded  for  further  proceedings  to 
be  had  therein  in  conformity  with  this  opin- 
ion. 


SHUMATE  T.  WILLIAMS  et  aLi 

(Supreme  Court  of  Appeals  of  Virginia.  An^ 

1,  1895.) 

Bau  bt  CoicMneioiiiit— Lubujtt  or  FuaoKAsn. 

Where  a  e<»iimiasioner  to  sdl  land  la  re- 
quired, by  the  order  of  sale,  to  execute  a  bond 
before  receiving  any  money  from  the  sale,  and 
fails  to  give  lach  bond,  a  pnrchaser  at  the  sale, 
who  pays  money  to  said  commlaBioner.  does  so 
at  ills  own  nek;  and  he  is  not  exonerated  from 
liability  for.  the  money  so  paid  by  reason  of 
the  fact  that  the  commissioner  was  attontey  fw 
the  jndgment  creditor. 

Appeal  from  circuit  oonrt  OUes  conntr; 

Williams,  Judg& 

Bill  by  John  T.  Shumate,  executor,  against 
John  Williams  and  others.  Defendants  had 
decree,  and  plaintiff  appeals. '  Beversed. 

Johnson  &  Taylor,  for  ^tpdlant  WllUama 
&  Porterfleld,  for  appdlees.- 

KRITH,  P.  This  wu  a  bin  bronglit  hj 
the  testator  of  the  amKlIant,  bi  the  drcmt 
court  of  Oilea  county,  to  subject  cwtaln  real 
estate  of  the  app^ees  to  the  paymait  at 
the  jndgmaits  Undlng  thereon.  There  was 
a  decree  for  a  sale  of  the  land  in  the  Mil 
roentloned,  and  George  W.  Eadey  was  ap- 
pointed commissioner.  He  returned  his  n- 
port  of  sales,  which  was  duly  confirmed  b7 
the  decree  of  June  4,  1885,  and  he  was  di- 
rected to  ortlect  the  purchase  mon^  tor 
the  land  sold  as  the  btrnds  therefor  foil 
due,  and.  out  of  the  money  so  coUeeted,  to 
pay  first  the  costs  ot  suit,  and  the  resddne 
to  the  lien  creditors  of  John  WlUfams,  ac- 
cording to  thdr  ,  priorities  an  shown  In  the 
report  of  Master  Oommlsslonw  James  B. 
Peck,  filed  In  the  cause.  The  decree  directs 
that,  "before  receiving  any  mon^  ondw  this 
decree,  the  said  Easley  shall  execute  bond  be- 
fore the  clerk  of  the  cour^  with  security  to 
be  approved  by  blm.  In  the  penalty  at  fS,OOOL- 
00,  conditioned  for  the  faithful  discbarge  of 
his  duties  as  receiver.*'  nie  commissioner 
failed  to  give  th^  bond,  as  reqnlred,  bat 
proceeded  to  collect  the  purchase  money,  and 
died  lnsoIv«it  having  a  balance  In  his  hands 
due 'to  the  executors  of  John  T.  Shumate; 
An  amended  bill  was  filed,  to  which  the  ad- 
mittlstratm  of  Easley  were  made  partlea, 
and  the  commissioner  In  chancery  was  <»> 


1  Beported  by  F.  8.  Kirkpatriel^  Bmi.,  oC  tiks 
Lynchburg  bar. 
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dered  to  settle  the  tLccoonts  of  George  W. 
Eaal^  as  recdver. 

A  good  deal  of  testimony  was  taken  before 
tbe  commlssionor,  wbldi  shows  that  George 
W.  Easley  was  the  attorney  for  John  T.  Shu- 
mate In  his  llfedme,  that  he  sued  for  and 
obtained  the  jndgme&ts  at  law  tot  John 
T.  Shnmate^  and  that,  as  sndi  attorney,  be 
flled  a  bill  In  cliancery  to  subject  the  lands 
of  tbe  jndgmart  dtirtor  to  sale.  It  does  not 
fq>pear  that  John  T.  Shumate  had  any  notice 
Qiat  Gtoozge  W.  Basley  had  failed  to  give 
the  bond  required  by  law  and  by  the  decree 
of  the  court  under  which  he  acted,  and  we 
do  not  think  that  the  mere  fact  that  he  was 
the  attorney  fOr  the  i^alntUf,  as  well  as  com- 
missioner. Is  snfildent  to  eixmentb  the  pur- 
chaser from  his  dn^  to  see  that  George  W. 
Eaaley  had  executed  the  bond  required  of 
him.  Until  that  bmd  was  executed,  wn- 
llams  had  no  right  to  pay,  and  Sasl^  bad 
no  right  to  recelTe,  tbe  purchase  money  for 
the  land  sold  under  the  decree  In  this  cause; 
and  he  could,  therefore,  give  no  sufficient 
acQUlttaace  to  Williams,  and  any  mraiey  p^d 
by  Williams  was  paid  at  his  own  risk.  We 
consider  that  this  case  Is  controlled  by  Hess 
T.  B&der,  26  Grat  746,  and  Lloyd  T.  Brwln, 
2B  Grat  S9S,  and  that  the  purchaser  Is  not 
exonerated  from  liability  for  tbe  nvHiey  paid 
by  him  to  the  commissfoner  by  reason  of 
tbe  fact  that  the  commissioner  was  the  at- 
torney for  tbe  Judgment  creditor,  especially 
as  the  Judgment  creditor  does  not  appear  to 
hare  had  notice  of  the  failure  of  the  com- 
missioner to  execute  the  required  bond,  and 
cannot,  therefore,  be  supposed  to  have  glT- 
en  credit  and  Indulgence  to  him  In  his  capaci- 
ty aa  attorney  merely,  but  Is  presumed,  In 
the  absence  of  proof  to  the  contrary,  to  have 
relied  upon  the  due  execution  of  the  bond  as 
required  by  law.  We  are,  however,  of  opln- 
loo.  that  the  purchasers  are  entitled,  as 
ag^st  the  executors  of  John  T.  Shumate,  to 
a  credit  for  whatever  may  be  found  due  to 
George  W.  Eaaley  on  a  statement  of  ac- 
counts between  the  estates  of  John  T.  Shu- 
mate and  George  W.  Basley.  For  the  rea- 
sons stated,  the  decree  complained  of  should 
be  rerwsed. 


(92  Va.  t9) 

SOUTHERN  EXP.  CO.  t.  COMMON- 
WEALTH ex  rel.  WALEER.1 
(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
1,  1895.) 

OoKanTunoHAL  Lav  —  Fkhavumb  aoxiubt  Ex- 
press COHPANIia. 

L  Code  1887.  S  1220,  providins  tor  a  pen- 
alty Bgainst  express  companies  making  ezceeslre 
charges,  etc.,  and  elTing  one-haI£  of  tbe  same 
to  the  informer,  u  not  in  contravention  to 
Const  art.  S,  S  7,  dedaring  that  "all  fines  col- 
lected for  offensea  committed  against  the  state" 
are  to  be  set  apart  as  a  permanent  literary  fund. 

2.  The  legislatore,  possesshig  a  right  to  Im- 
pose a  fine  or  for£«tnre,  baa  the  power,  as  ap- 


1  Reported  by  F.  S.  Kirkpatrick,  Baq^  of  the 
Lynchburg  t>ar. 


pnrtenant  thereto,  to  prescribe  the  proceedings 
deemed  by  It  mos*  lib^y  to  enforce  the  same. 

8.  A  minimum  fine  of  $100  against  an  eX' 
preai  company  for  violating  a  statute  against  ex- 
CMBive  cha»es  is  not  cuotrary  to  Const  art  1,  | 
11,  prohlbitfiiK  excessive  fines. 

4.  Tbe  failure  of  a  statute  to  prescribe  a 
maximum  fine  against  an  express  company  vio- 
lating the  law  as  to  cbaigee  Is  no  objection  to  It 

5.  Const  U.  8.  art  8,  prohibiting  excesdve 
flues,  refers  only  to  uowers  exetrised  by  the 
United  Btatee,  snd  not  by  the  states. 

Error  to  drcolt  court,  Wythe  counly;  Wil- 
liams, Judge. 

Action  by  tbe  ccnnmonwealth  of  Virginia, 
at  the  relation  of  James  A.  Walker,  against 
the  Southern  Express  Company,  for  the  col- 
lection of  a  fine.  To  a  Jndf^oit  for  plaintiff, 
dtfendant  brings  error.  Affirmed. 

Blalr  &  BlahT,  for  plaintiff  In  error.  Walk- 
er &  Caldwell,  for  dtfendant  In  error, 

RIELT,  J.  There  Is  but  a  single  question 
involved  in  this  case,  and  that  relates  to  the 
constitutionality  of  section  1220  of  tbe  Code 
of  Virginia.  Its  validity  ta  assaUed  by  the 
plaintiff  In  error  on  several  grounds. 

The  first  and  main  objection  is  based  on 
sectlan  7  of  article  8  of  the  cmstltntlott  of  the 
state,  which  sets  apart  as  a  permanent  and 
perpetual,  literary  fund,  among  oUier  re- 
sources, '^all  fines  collected  for  offenses  com- 
mitted against  the  state."  It  Is  contended 
that  the  forfeiture  provided  for  in  section 
1220  Is  embraced  by  the  term  "fines"  so  set 
apart  by  the  constitution,  and  that  tbe  gift  of 
one-half  thereof  for  the  uae  of  the  informer 
la  a  misappropriation  or  diversion,  to  that 
extent,  of  a  fund  which  has  been  dedicated 
to  the  literary  fund,  and  that  the  statute  Is 
therefore  In  conflict  with  the  fundamental 
law,  and  Invalid.  This  compels  an  inquiry 
Into  the  meaning  of  the  words  quoted  from 
tbe  constitution.  What  "flues"  are  here  In- 
tended or  comprehended?  ^e  answer  is 
found  in  the  language  of  the  constitution  It- 
s^.  They  are  "fines  collected  for  offenses 
committed  against  the  state";  that  is,  fines 
Imposed  by  law  aa  a  punishment  for  crime. 
Fines  constitute,  In  whole  or  In  part,  the 
punishment  for  many  of  the  smaller  offenara 
at  common  law,  and  also  for  many  offenses 
created  by  statute,  and  these  are  the  "fines" 
which  the  constitutional  provision  was  de- 
signed to  cover.  It  comprehends  only  tiiose 
fines  which  are  affixed  aa  penalties  for  crime, 
and  are  recoverable  upon  the  conviction  of 
the  offender,  and  does  not  embrace  those 
pecuniary  penalties  or  forCeiturea  provided 
by  statute,  that  a  popular  or  qui  tarn  action' 
(which  Is  a  civil  action)  may  be  brought  to 
recover.  Such  la  the  forfeiture  prescribed  by 
section  1220,  and  which  was  sued  for  and 
recovered  in  this  case. 

Section  1215  prescribes  the  rates  which  an. 
express  company  may  charge,  and  section 
1220  provides  a  pecuniary  forfeiture  for  their 
violation.  The  gravamen  of  this  suit  Is  that 
the  express  company,  in  exacting  payment  of 
the  defendant  In  error  for  a  package  carried 
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by  It,  exceeded  the  rate  allowed  by  law. 
For  fbe  express  company  to  charge  tox  car- 
rying packages  of  goods  and  moneys  Is  a 
perfectly  legitimate  act  It  ia  In  no  setue 
criminal.  Tia  act  complained  of  hoe  la  en- 
tirely Innocent,  In  Itself,  and  la  only  oontiary 
to  law  because  the  charge  exacted  was  great- 
er than  the  statute  allows.  It  Is  not  charac- 
terized by  the  statute  as  a  crime,  or  prose- 
cuted and  punished  as  such.  This  view  1b 
enforced  by  the  provisions  of  section  1220, 
In  that  they  do  not  dedicate  the  entire  for- 
feiture fw  the  use  of  the  state,  but  direct 
that  one-half  thereof  shall  be  for  the  uae  of 
the  Informer,  jffho  la  enaUed  to  recorer  It 
by  a  clTll  suit  in  the  name  of  the  sbite,  with- 
out a  criminal  prosecution  and  conviction. 
It  Is  clear  that  the  forf^ture  In  question  ls_ 
not  a  penalty  for  a  crime,— "an  offense  com- 
mitted against  the  state,"— bat  simply  a  foiv 
felture  for  an  act  which  the  lawmaking  pow- 
er of  the  state.  In  its  wisdom,  deemed  necee- 
saiy  to  prereut  imposition  upon  Ita  citizens; 
and,  being  so.  It  Is  not  aifected  by  the  con- 
stitution, and  the  l^slature  bad  tbe  right 
to  prescribe  the  forfeit,  and  then  dispose  of 
it  at  its  pleasure,  either  wholly  to  the  state, 
or  partly  to  the  state  and  partly  to  the  In- 
forms and  otbera.  The  term  "fines,"  used  in 
the  constltuUon,  literally  construed,  do»  no? 
comprehend  forfeiture  "A  fine  Is  a  pe- 
cuniary punishment  Imposed  l^^  a  lawfid  tri- 
bunal upon  a  person  convicted  of  crime  or 
mlsdoneanor."  1  Boov.  Iaw  Diet  662.  In 
chapter  31  of  the  Code  tbe  word  "fine"  In- 
cludes a  pecuniary  forfeiture,  penalty,  and 
amercement;  but  that  Is  by  virtue  of  the  spe- 
cial enactment  (section  745),  and  It  could  not 
affect  the  proper  construction  of  the  term 
"fines"  as  used  In  the  constitution. 

The  constitution  of  Indiana  contains  a  pro- 
vlsltm  very  similar  to  that  under  discussion 
In  the  conatltutLon  of  our  own  state.  It  pro- 
vides that  the  commtm-school  fund  of  the 
state  shall  conaist  of,  and  be  d^ved  from, 
"tiw  fines  aasessed  for  breaches  of  the  penal 
law  of  the  state,  and  from  all  forfeitures 
which  may  accrue."  Artide  8,  |  2.  A  stat- 
ute was  enacted  Imposing  a  certain  duty  up- 
on every  corponitlon  tx  person  oiwratlng  a 
railroad  In  that  state,  and  affixing  a  penalty 
for  Its  violation,  to  be  recovered  in  a  dvU 
action  In  the  name  of  the  states  one-half  of 
which  should  go  to  the  prosecuting  attorney, 
and  the  remalndra:  to  be  paid  to  the  coimty 
In  which  the  proceeding  was  had,  and  oon- 
stltute  a  port  of  the  common-school  fund.  It 
was  contended  in  the  case  of  State  r.  In- 
diana &  I.  a  B.  Co.  Ond.  Sup.)  32  N.  G. 
817,  that  the  statute  diverted  or  mlsapiwo- 
priated  the  penalty  contrary  to  the  provision 
of  the  ctmstitution  above  refnred  to;  but 
the  court  held  that  the  **finea"  ^>eclfied  in 
the  constitution  had  reference  to  fines  as* 
sessed  In  criminal  prosecutions,  and  that  the 
penalty  affixed  to  the  statute  for  its  vltda- 
Utm  was  not  a  fine  In  that  sense.  It  there- 
fwe  sustained  the  constitutionality  of  the 


statute.  This  decision  strongly  corroborates 
the  construction.  It  has  seoned  to  us,  should 
be  given  to  the  similar  provision  ccmtalned 
In  section  7,  art  8,  <tf  our  own  constitution. 
See,  also,  State  v.  Pnmsylvanla  Co.  (Ind. 
Sup.)  32  N.  E.  822,  and  Ott  v.  Jordan  (Fa. 
Sup.)  9  Atl.  321. 

But;  If  the  omstltntlonal  provision  so  re- 
lied aa  to  Invalidate  sectkm  1220  were  sns- 
ceptiUe  ot  the  construction  contended  for 
by  the  counsel  for  the  pliUntiff  In  error.  It 
would  not  Invalidate '  it  Such  conclusion 
could  only  be  rea6tied  by  a  very  literal  and 
narrow  c<»i8tmctI(ML  The  ciHtstltutloa  does 
not  impose  flues  nor  provide  fwtli^  enforce- 
ment To  the  legislature  belongs  the  duty 
of  providing  for  th^  enforcement  and  col- 
lection, and  also  of  Imposing  them,  except 
wh«e  Uiey  are  Imposed  by  the  o»nm<[Hi  law. 
It  could  not  have  been  intended  or  ^pected 
1^  the  tramen  of  the  consdtution  tiiat  the 
laws  Imposing  fines  for  offenses  conld  be  en- 
forced <a  collected  without  cost  or  expense. 
They  must  have  contem];dated  thai  fines.  In 
being  euforced  and  collected,  should  bear  t2» 
burden  of  eadi  means  as  tbe  legislature 
might  deem  best  adapted  to  compd  their  en- 
foroemoit  and  coUectltm,  and  wly  intended 
to  apinroprlate  to  the  lltoiary  fund  the  amount 
coming  to  the  state  after  deducting  such  part 
as  the  legislature  may  have  set  apart  to  se- 
cure th^  enforcement  and  ndlectlon.  If 
the  legislature  possesses  the  right,  as  it  does, 
to  Impose  a  fine  or  forfeiture^  It  has  the  pow- 
er, as  appurtenant  to  such  right,  to  pre- 
scribe the  jHnceedlng  or  adopt  tb9  means 
deemed  1^  It  most  Ilk^  to  result  In  the  en- 
forcement of  the  fine  or  forfeiture.  If  It 
thought  that  its  policy,  as  evidenced  by  the  for- 
feiture iffovlded  for  in  8ectl<Hi  1220,  was  more 
likely  to  be  enforced  by  giving  one-half  of  the 
forfeiture  fbr  the  use  of  tiie  informer,  it 
bad  the  ri^t  tv  do  so,  and  only  gac-h  part 
as  it  reserved  tor  the  use  of  the  state  would 
be  covered  by  the  c<mditltutl(Hial  provision. 
This  is  not  an  appropriation  or  dlvotim  of 
the  fine  to  an  object  other  than  that  to  which 
the  constitntion  dedicates  it  On  tiie  contra- 
ry, aU  itf  the  fin^  b^<md  what  the  legisla- 
ture has  deemed  proper  to  set  apart  to  stim- 
ulate the  prosecution  and  secure  the  enforce- 
ment of  the  fine,  goes  to  the  lUeraiy  fund,  as 
requhred  by  the  con8tltutl<m.  M<weover,  It 
has  be«i  tbe  practice  of  the  l^^lature,  for  a 
hundred  years  or  men,  in  declaring  twfef- 
tnres  and  fixing  fines  In  certain  cases,  to  pro- 
vide, with  the  view  of  stimulating  prosecu- 
tions In  such  cases,  that  an  Informs  should 
be  entlfled  to  a  part  of  tbe  f<Mrfelture  or  fine. 
Many  such  statutes  w^  in  the  Code  of  Laws 
of  the  sia.be,  and  in  force,  at  the  formatlaa 
of  the  inresent  constitution,  wboi  section  7, 
art  8,  was  introduced  for  tbe  first  time  into 
the  organic  law.  It  Is  to  be  presumed  that 
its  framers  were  familiar  with  these  statutes. 
And,  being  familiar  with  them,  It  could  hard- 
ly be  that  they  Intaided  to  Invalidate  tbem, 
w,  by  such  Indirection,  to  prohibit  a  lons-es- 
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tabllshed  policy  of  the  legislature,  but  that 
they  simply  Intended  to  dedicate  to  tlie  lit- 
erary fund  the  part  of  such  forfeitures  and 
fines  as  was  reserved  to  the  Btate.  So,  then, 
in  neither  view  Is  section  1220  repugnant  to 
the  cMiBtltutlon. 

It  is  next  contended  that  the  minimum  fine 
of  $100  Is  excessive,  and  in  violation  of  sec- 
tion 11,  art  1,  of  the  constitution,  which  pro- 
vides that  "excessive  &nes"  ought  not  to  be 
Imposed.  The  imposition  and  regnlatiob  of 
fines  belong  to  the  legislature,  and  to  Its 
discretion  and  judgment  the  widest  latitude 
must  be  conceded.  Fines  are  to  be  fixed 
with  reference  to  the  object  they  are  de- 
signed to  accomplish.  The  degree  of  crimi- 
nality of  the  oftense,  or  the  Illegality  or  Im- 
policy of  the  act,  th^  are  Intended  to  pun- 
ish or  prevent,  are  elements  that  must  enter 
Into  their  consideration.  The  peace  of  so- 
ciety and  the  welfare  of  the  people  occasion- 
ally require  that  the  legislature  shall  create 
new  oftenses,  and  affix  penalties  for  their  vi- 
olation, or  alter  the  penalties  for  others  al- 
ready existing.  What  is  to  be  the  l^tsla- 
tlve  guide,  in  the  performance  of  this  duty, 
but  Its  sound  Judgment  and  the  wisdom,  of 
exp^ence?  And  how  can  the  courts  with 
reason  or  propriety  question  the  action  of 
the  legislature,  or  control  or  restrain  Its  dis- 
cretion, except  where  the  minimum  penalty 
is  so  plainly  disproportioned  to  the  oCTense  or 
act  for  whose  violation  it  Is  affixed  as  to 
shock  the  sense  of  mankind?  Bearing  in 
mhid  these  considerations,  which  must  af- 
fect the  regulation  of  fines,  and  the  discre- 
tionary power  of  the  legislature,  how  can  the 
court  say  that  the  minimum  fine  prescribed 
In  section  1220  Is  excessive?  By  what  stand- 
ard Is  It  to  determine  this  question?  A  fine 
that  would  prove  efficacious  In  the  case  of 
an  individual,  and  beyond  which  It  would 
appear  to  be  excessive  to  go,  would  be  likely 
to  prove  ineffectual  in  the  case  of  a  corpora- 
tion, with  its  aggregated  wealth  and  power, 
and  its  disposition  to  act,  oftentimes,  in  an 
arbitrary  maimer,  because  of  the  inability  of 
private  persons  to  contend  against  its  ille- 
gal and  willful  acts.  The  minimum  fine 
prescribed*  by  section  1220  cannot  be  de- 
clared to  be  excessive  by  any  standard  which 
the  courts  can  apply,  and  this  obJectUm  need 
not  be  further  considered. 

It  Is  further  contended  that  the  statute  Is 
unconstitutional  in  that  It  falls  to  prescribe 
a  maximum  limit  to  the  forfeiture,  and  thus 
places  it  within  the  power  of  a  Jury,  through 
caprice  er  prejudice,  to  mulct  a  eoriwratlon 
with  a  fine  of  so  large  an  amount  as  prac- 
tically to  destroy  it  If  a  supposition  so  ex- 
treme, and  so  unlikely  ever  to  be  confirmed, 
were  to  be  verified.  In  consequence  of  the 
failure  to  fix  a  maximum  limit  to  the  for- 
feiture, still  we  are  unable  to  see  bow  that 
would  render  the  statute  obnoxious  to  the 
bill  of  rights,  or  section  11,  art  1,  of  the  con- 
stltnU<m.  How  could  the  bare  possibility 
that  an  excessive  flue  mig^t  be  Imposed  a 


Jury  invalidate  the  statute?  If  m,  a  statute 
otherwise  valid  might  be  annulled  by  a  pos- 
sibility that  might  never  happen.  If  a  Jury 
were  to  render  a  verdict  so  excessive  as  to 
contravene  the  Inhibition  of  the  constitu- 
tion, the  wrong  <x  vice  would  lie  in  the  ver- 
dict, and  not  In  the  statute.  And  the  objec- 
tion overlooks  the  fact  that.  If  a  jury  were 
to  Impose  such  a  fine.  It  Is  the  province  of 
the  court  and  would  be  Its  duty,  to  set  aside 
the  verdict.  The  question  as  to  an  excessive 
fine  is  a  judicial  one,  and  does  not  affect  the 
validity  of  the  statute.  When,  if  ever,  any 
such  fine  Is  imposed  by  a  jury,  the  corrective 
hand  of  the  court  will  annul  it.  In  accordance 
with  the  letter  and  spirit  of  the  bill  of  rights. 

The  only  remaining  objection  to  the  stat- 
ute is  that  it  Is  repugnant  to  article  8  of  the 
amendments  to  the  constitution  of  the  Unit- 
ed States.  It  is  a  sufficient  answer  to  this 
objection  to  say  that  the  supreme  court  of 
the  United  States  has  held,  time  and  again, 
that  the  eighth  article  of  the  said  amend- 
ments has  reference  solely  to  powers  exer- 
cised by  the  government  of  the  United 
States,  and  does  not  apply  to  the  states. 
O'Nell  V.  Vermont  1*4  U.  S.  323,  12  Sup.  Ct. 
093;  BUenbecker  v.  District  Court  134  U.  S. 
31,  10  Sup.  Ct  424;  Pervear  v.  Massachu- 
setts, 5  Wall.  475;  and  Livingston  v.  Moore, 
7  Pet  469.  There  Is  no  error  In  the  Judg- 
ment of  the  circuit  court,  and  it  la  tbaeton 
affirmed. 

(92  Va.  34) 

NORFOLK  &  W.  B.  CO.  v.  SHOTT.i 
(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
1,  1895.) 

Who  abb  Passbsoirs— Comtindaxcb  vob  Absbkcb 
or  WiTKBss— Bill  or  Bzobptioits— Dakaqbs  ■ 

— UlBCOKDrCT  OV  COUHSEL — RbVIBW. 

1.  A  mall  agent  traveling  on  a  railroad  un- 
der a  contract  between  the  government  and  the 
railroad  company  is  a  passenger. 

2.  A  witness  who  was  an  employ4  of  the 
defendant  living  within  6  or  10  miles  of  the 
place  of  trial,  wan  not  Babpcenaed,  but  defend- 
ant undertook  to  have  him  present  at  the  trial. 
Edd,  a  Eetusal  to  continue  the  case  on  the 
ground  ol  his  absence  was  not  reversible  error. 

3.  A  bill  of  exertions  to  the  admission  of 
evidence  over  objection  should  be  asked  for,  and 
signed  by  the  judge,  dlBtlnctly  pointing  out  each 
objectionable  rating;  otherwise,  the  objecticm 
will  be  de^ed  abandoned. 

4.  More  than  one  exception  may  he  em- 
braced in  one  bill,  but  each  exception  must  be 
diatinctiy  set  forth. 

5.  Where  there  is  no  legal  measure  of  dam- 
ages, the  court  will  ordinariv  leave  the  question 
of  the  amount  to  the  sound  discretion  of  the 
jury. 

6.  If  the  record  fail  to  note  the  language 
used  by  counsel  In  an  address  to  the  jury,  an  ob- 
jection to  the  same  will  not  be  considered. 

'  Error  to  circuit  court  Pnlaskl  couni^;  Wil- 
liams, Judge. 

Action  by  H.  I.  Shott  against  the  Norfolk 
&  Western  Railroad  Company.  Plaintiff  liad 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 


>  Reported  by  F.  8.  KMpatric^  Bsq.,  of  the 
I^nchbnii  bar. 
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Jaa.  A.  Walker  and  J.  B.  Moore,  for  plain- 
tiff in  error.  Wysor  &  Morton  and  Ford  & 
Ford,  for  defendant  in  error. 

HARRISON,  3.  This  is  an  action  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed hy  the  defendant  In  error  on  the  l8th  of 
June,  1892,  while  traveling,  as  mall  agent 
and  postal  clerk,  on  one  of  the  passenger 
trains  of  the  Norfolk  He  Western  Railroad 
Company.  The  injuries  complained  of  were 
received  in  a  collision  between  a  passenger 
train  going  sonthwest  and  a  train  of  frei^t 
cars  moving  northeast,  which  occurred  near 
New  River  station,  in  the  county  of  Pulaski, 
Va.  The  accident  was  the  result  of  gross 
negligence  In  the  conductor  on  the  passenger 
train.  In  falling  to  obey  an  order  to  wait  at 
New  River  station  for  the  freight  train  with 
whidi  be  collided.  This  suit  was  brought  In 
the  circuit  court  of  Pulaski,  and  resulted  on 
the  8th  day  of  August,  1893,  In  a  verdict  for 
the  plaintiff  for  $7,000.  The  court  overruled 
a  motion  for  a  new  trial,  and  entered  judg- 
ment upon  the  verdict 

It  is  established  by  the  evidence  that  the 
plaintiff  waa  an  employd  of  the  federal  gov- 
ernment, and  waa  on  the  passenger  train  In 
the  legitimate  dlschai^e  of  his  duty  as  mall 
agent  and  postal  clerk,  under  some  contract 
between  the  government  and  the  defendant 
company  as  to  carrying  the  United  States 
taaU. 

The  relation  the  plaintiff  bore  to  the  rail- 
road company,  as  a  common  carrier.  Im- 
posed upon  the  defendant  company  the  same 
degree  of  care  for  the  plaintiff  that  It  was 
bound  to  exercise  towards  every  passenger 
upon  its  train.  The  plaintiff  was  in  no  sense 
an  employe  of  the  defendant  company,  and 
can  only  be  treated  as  a  passenger.  The 
negligence  of  the  company  is  not  denied,  and 
we  do  not  understand  the  plalntlCTs  right  of 
recovery  to  be  seriously  controverted. 

The  first  error  assigned  Is  the  refusal  of 
the  circuit  court  to  sustain  the  demurrer  to 
the  declaration.  No  reason  is  suggested  In 
support  of  this  assignment,  and  the  court, 
perceiving  no  ground  of  objection  to  the 
declaration,  Is  of  opinion  that  the  demurrer 
was  properly  overruled. 

The  second  assignment  of  error  Is  the  refu- 
sal of  the  circuit  court  to  continue  the  case, 
on  the  motion  of  the  defendant  company,  on 
the  ground  of  the  absence  of  a  material  wit- 
ness. 

The  court  In  which  a  trial  takes  place  is  In 
a  position  to  determine,  better  than  any  one 
else  can  do,  the  suftlciency  of  grounds  relied 
on  for  a  continuance;  hence  It  Is  that  an  ap- 
pellate court  does  not  interfere,  unless  the 
judgment  of  the  court  below,  on  such  a  mo- 
tion. Is  plainly  erroneous.  It  has  been  re- 
peatedly held  by  this  court  that  a  motion 
for  a  continuance  Is  addressed  to  the  sound 
discretion  of  the  court,  under  all  the  circum- 
stances of  the  case;  and,  though  an  appel- 
lata  court  will  supervise  the  action  of  the 


lower  court  on  such  a  motion,  tt  will  not  re- 
verse a  Judgment  on  that  ground,  unless 
plainly  erroneous.  Hewitt's  Case,  17  Grat 
627;  Harman  v.  Howe,  27  Grat  676;  Bou- 
seU's  Case,  28  Grat  930;  Walton's  Case,  32 
Grat  855;  Bland  &  Giles  County  Judge  Case, 
33  Grat  443;  Keesee  v.  Bank.  77  Va.  120; 
and  Mister's  Case,  79  Va.  6. 

In  the  case  at  bar  the  absent  witness  was 
an  employe  of  the  defendant  company,  liv- 
ing within  8  or  10  miles  of  the  courthouse 
where  the  trial  took  place.  He  was  not 
summoned  In  the  mode  prescribed  by  law, 
—by  a  subpcena  placed  in  the  hands  of  the 
sheriff  to  be  served,— but  the  plaintiff  In  er- 
ror undertook  the  responsibility  of  summon- 
ing the  witness,  and  having  him  present  at 
the  trlaL  After  a  careful  examination  at  all 
the  facts  and  circumstances  relating  to  this 
assignment  of  error,  we  have  reached  the 
conclusion  that  the  action  of  the  circuit  eonrt 
in  overruling  the  motion  for  a  continuance 
was  not  so  clearly  improper,  or  plainly  erro- 
neous, as  to  Justify  this  court  in  setting 
aside  the  judgmrat  on  that  ground. 

The  third  assignment  of  error  Is  as  fol- 
lows: "Because  of  the  erroneous  rulings  of 
the  court  below  as  set  out  in  bill  at  oxcep- 
tlous  No.  8.** 

Bill  of  exceptions  No.  3  covers  124  pages 
of  evidence,  an  examination  of  which  shows 
that  In  the  progress  of  the  trial,  numerons 
points  were  saved,  both  by  the  plaintiff  and 
defendant,  as  to  the  propriety  of  certain 
questions,  and  the  admissibility  of  the  evi- 
dence contained  In  certain  answers.  The 
bill  of  exceptions  does  not  specify  which 
rulings  of  the  court  upon  these  numerous 
points  are  relied  on  as  erroneous. 

The  failure  to  take  a  bUl  of  exceptions  al- 
leging errors  committed  by  the  court  in  the 
admission  or  rejection  of  evidence  Is  treated 
In  the  appellate  court  as  a  waiver  or  aban- 
donment of  those  objectionB. 

When  exception  is  taken  to  the  admission 
or  exclusion  of  evidence,  the  bill  must  be  so 
framed  as  to  i>olnt  out  the  particular  error 
complained  of,  clearly  and  distinctly;  other- 
wise, the  exception  will  be  unaTalllng. 
Judge  Marshall,  in  delivering  the  opinion  of 
the  court  hi  Scott  v.  Lloyd,  9  Pet  418,  says: 
"Although  the  plaintiff's  counsel  objected  to 
the  question,  and  said  that  he  excepted  to 
the  opinion  of  the  court  no  exceptifm  Is  ac- 
tually prayed  by  the  party,  and  signed  by 
the  Judge.  This  conrt  cannot  consider  the 
exception  as  actually  taken,  and  must  sup- 
pose it  was  abandoned." 

This  decision  has  been  quoted  with  appmr- 
al  by  this  court  in  Fry  v.  Leslie,  87  Va.  260, 
12  S.  £.  671,  and  Trumbo's  Adm'r  t.  Car 
Co.,  89  Va.  780^  17  S.  B.  124^  and  periiaps  In 
other  cases. 

In  the  case  of  Holleran  v.  Melsd,  lately  de- 
cided by  this  court  sJid  reported  In  21  8, 
E.  p.  658,  Judge  RIely,  in  delivering  the  ofrtn- 
ion  of  the  court  says,  "It  is  the  office  ot  a 
bill  ol  exc^iona  to  set  forth  a  spedflc  and 
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definite  allegaUon  of  error,  and  so  much  of 
the  evidence  as  Is  uecessary  to  a  clear  appre- 
hensi<Hi  of  the  propriety  or  impsvpriety  of 
the  ruling  made  by  the  court,  and  if  it  falls 
to  do  this  the  exertion  will  prove  nnavall- 
Ing."  It  may  now  be  regarded  as  a  settled 
rule  of  practice  In  this  state  that  In  order  to 
have  the  benefit  in  an  appellate  court  of  ex- 
ceptions taken,  in  the  progress  of  a  trial,  to 
the  ruling  of  the  court  npon  a  motion  to  re- 
ject or  admit  evidence,  it  Is  necessary  tliat 
a  bill  of  excepti<»i8  sboold  be  asked  for,  and 
signed  by  the  Judge,  clearly  and  distinctly 
pointing  out  each  erroneoos  ruling  complain- 
ed of;  otherwise,  the  objectim  taken  will  be 
regarded  as  abandoned. 

It  la  true,  there  may  be  mwe  than  one  ex- 
ception embraced  In  one  bill,  tbns  making  It 
a  trill  of  exertions,  as  was  held  in  Brown  t. 
Hall,  85  Va.  146,  7  B.  B.  182;  but,  where  this 
Is  dme,  each  s^^arate  exception  onlvaced  In 
■uch  bUl  must  set  f(wth  clearly  and  distinct- 
ly the  groond  of  objection  relied  on,  so  that 
there  will  be  no  confusion  with  others  thoe- 
in  contained. 

In  the  case  at  bar  tiie  bill  of  exceptions 
under  consideration  is  a  single  bill  of  a.- 
ceptlon,  setting  forth  all  tbe  erldmce  intro- 
dttCed  on  the  trial,  taken  upon  the  refusal 
of  the  court  to  set  adde  the  verdict  and  grant 
a  new  trlaL  It  does  not  conform  to  the  rale 
of  practice  already  laid  down,  and  therefore 
the  nnmennis  objections  made  to  the  admls- 
don  and  rejection  of  evidence  at  the  time  It 
was  tkkea  must  be  regarded  by  this  court  as 
abandoned.  It  Is  proper,  however,  to  say 
that  we  have  mnsldoed  all  such  objectfaos, 
and  are  of  opinion  that  the  points  saved  in 
regard  th«eto  would  have  been  unavailing 
If  saUl  bill  of  exceptions  had  been  properly 
token. 

It  is  further  assigned  as  ema  that  the  ver^ 
diet  of  the  jniy,  for  fT.OOO,  Is  excendve. 
The  law  as  to  how  far  courts  wlD  Interfere 
with  the  vradlcts  of  juries  is  very  well  8e^ 
tied.  Tin  question  to  be  considoed  Is  not 
whethor  tbe  court;  If  acting  in  the  place  of 
the  Jury,  would  have  given  more  or  leas  than 
the  amount  of  the  .verdict,  but  whetha-  the 
dunage  awarded  tqr  the  jury  is  ao  large  or 
80  small  as  to  indicate  that  the  jmy  has 
acted  under  the  Impulse  of  some  undue  mo- 
tive, or  some  gross  error  or  misconception  of 
the  subject  Where  there  is  no  legal  measure 
of  damage,  the  court  will  ordinarily  leave 
the  question  of  amount  to  the  sound  discre- 
tion of  the  jury. 

Judge  Daniel,  speaking  finr  this  court  In  the 
case  of  irartsh  v.  Rlegle.  11  Oiat  697.  where 
the  action  was  for  injuries  sustained  by  the 
upsetting  of  a  stagecoach,  and  the  jury  gave 
19,000  damages,  says:  "There  is  no  rule  of 
law  fixing  "Oie  measure  of  dunages  In  such  a 
case,  and  It  cannot  be  reached  by  any  process 
of  computation.  In  cases  of  this  kind  the 
judgmoit  <a  the  jury  mnst  govern,  unless  the 
damages  are  so  excessive  as  to  warrant  the 
belief  that  the  jury  must  have  been  influenced 


by  partiality  or  prejudice,  or  have  been  mis- 
led by  some  mistaken  view  of  the  merits  of 
the  casft";  citing  Tlnn^  t.  Ashley,  16  Pick. 
547. 

Applying  these  well-settled  principles  to  this 
case,  we  cannot  undertake  to  say  that  the 
damages  allowed  by  the  jury  are  unreasona- 
ble. 

Another  assignment  of  error  Is  that  counsel 
for  the  plaintiff,  In  his  dosing  argument, 
used  improper  and  illegal  arguments  to  the 
jury,  calculated  to  improperly  Influence'  theii.' 
verfflct 

The  language  objected  to  is  not  In  the  rec- 
ord. The  certlflcate  shows  that  no  objection 
was  made^  to  the  court,  during  the  argument 
complained  of;  that  objection  was  not  made 
on  this  account  until  after  the  verdict  of  the 
jury,  and  until  after  the  motion  was  made  for 
a  new  trial  and  overmled;  that  then  the  ob- 
jection was  made  for  the  first  time  as  ground 
In  support  of  a  seccoid  motlm  to  set  aside  the 
verdict  and  giant  a  new  triaL 

It  Is  clear  that  tids  obieeOoa  was  not  made 
in  time  to  be  availing.  It  comes  too  lato  af  t- 
er  verdict,  U  the  court  can  see  that  under  all 
the  circumstances  a  proper  verdict  has  been 
rendered. 

In  the  case  of  Price  v.  Com.,  77  Va.  393, 
where  the  remarks  complained  of  were  pro- 
hibited by  the  statute,  this  court  hdd  as  fol- 
lows: "Where,  In  such  case,  accused  does  not 
testify,  It  Is  Improper  for  the  prosecuting  at- 
torney to  comment  on  that  fact  But,  If  ex- 
ertion is  not  takea  thereto  till  after  verdict. 
It  is  too  lato,  unless,  under  an  the  circum- 
stances, the  court  can  see  that  a  proper  ver- 
dict has  been  rendered,  and  tbe  accused  not 
Injured  by  the  comment"  The  several  a»- 
signmoite  of  error  alrea^  considered  consti- 
tute the  grounds  Tspon  which  the  plaintiff  In 
enor  based  Ite  motlfm  for  a  new  triaL  It 
follows  from  what  has  been  said  that  this  mo- 
tion was  pnq;ierly  overruled.  . 

Upon  the  whole  case,  and  for  tbe  reasons 
giv«i,  we  are  of  oi^on  tiiat  tiie  judgmmt 
must  be  affirmed. 


(nva.  M) 

HANKS  V.  LYONS  et  al.* 
(Sn^me  Conrt  of  Appeals  of  Vlr^ia.  Aug. 
1.  1886.) 

Peactjcb— Sbrviob  op  Notice— Rbtohh  Dat. 

Code  1887,  S  3211,  provides  for  recovery 
of  money  due  by  contract,  by  motion  after  15 
days*  notice,  the  notice  to  be  retarned  to  tbe 
clerk's  office  10  days  before  commencement  of 
the  term.  Conrt  commenced  March  19th.  Tbe 
notiee  was  served  March  7th,  was  given  to  tbe 
sixth  day  of  the  term,  and  returned  to  the  clerk's 
office  on  the  day  of  service.  Edd,  that  eaid  mo- 
tion was  served  in  due  time,  and,  under  Code 
1887,  §  3378,  should  have  been  put  on  tbe 
docket 

Error  to  circuit  court  Pulaski  connty;  Wil< 
llams,  Jndge. ' 


1  Reported  by  F.  &  Kirkpatri^  IGsq,,  ot  the 
Lynchburg  bar. 
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Action  hy  C.  L.  Hanks  a^nst  John  W. 
Lyons  and  others.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.  Reversed. 

Walker  &  Caldwell,  for  plalntUt  la  oror. 
I.  H.  Larew,  for  defendants  In  error. 

RIEIiT.  J.  Section  3211  of  the  Code  of 
Virginia  Is  as  follows:  "Any  person  enti- 
tled to  recover  money  by  action  on  any  con- 
tract, may,  on  motion  before  any  court  wblcb 
would  have  jurisdiction  In  an  action,  other- 
wise than  under  section  thirty-two  liundred 
and  fifteen,  obtain  judgment  for  such  money 
after  fifteen  days'  notice,  which  notice  shall 
be  returned  to  the  clerk's  office  of  such  court 
ten  days  before  the  commencement  of  the 
term.  A  motion  under  this  section,  which  Is 
docketed  under  section  thirty-three  hundred 
and  seventy-eight,  shall  not  be  discontinued 
by  reason  of  no  order  of  continuance  being 
entered  Id  it  from  one  day  to  another,  or 
from  term  to  term.  This  section  shall  not  be 
construed  as  Intended  to  affect  the  remedy 
by  motion  given  by  the  preceding  section." 
The  plalnticr  In  error  proceeded,  under  this 
section,  to  obtain  Judgment  upon  a  contract, 
in  the  court  below,  gainst  the  defendants 
in  error.  The  term  of  the  court  commenced 
on  March  19,  1894,  and  the  notice  was  given, 
not  to  the  first,  but  to  the  sixth,  day  of  the 
term.  It  was  served  on  the  defendants  on 
March  7,  1894,  and  returned  to  the  clerk's 
office  of  the  court  on  the  same  day.  It  thus 
clearly  appears  that  the  notice  was  served 
on  the  defendants  more  than  15  days  before 
the  day  on  which  the  motion  for  the  judg- 
ment was  to  be  made,  and  was  returned  to  the 
clerk's  office  of  the  court  more  than  10  days 
before  the  term  of  the  court  commenced. 
The  notice  was  duly  placed  by  the  clerk  on 
the  docket,  as  required  by  section  3378, 
among  the  motions  and  actions  matured  for 
the  docket  at  that  term  of  the  court.  On  the 
day  of  the  term  of  the  court  to  which  the 
notice  was  given,  the  defendants  moved  the 
court  to  quash  the  notice  and  strike  the  case 
from  the  docket,  which  motion  was  sustain- 
ed by  the  court  To  this  judgment,  a  writ 
of  error  was  awarded  by  this  court.  The 
ground  upon  which  the  defendants  based 
their  motion  was  that  the  notice  was  not 
served  15  days  before  the  term  of  the  court 
commenced;  It  being  contended  that  the  no- 
tice must  not  only  have  been  in  a  condition 
to  be  docketed  at  that  term,  but  also  so  ma- 
tured that  judgment  might  be  given  on  the 
first  day  of  the  term. 

It  Is  to  be  observed  that  the  statute  au- 
thorizes the  court  to  render  judgment  on  mo- 
tion after  15  days'  notice,  which  notice  shall 
be  returned  to  Uie  clerk's  office  of  the  court 
10  days  before  the  commencement  of  the 
term.  The  statute  does  not  specify  that  the 
notice  must  be  served  15  days  before  the 
commencement  of  the  term,  nor  that  It  must 
be  given  to  the  first  day  of  the  term.  If  tWs 
was  the  intention  of  the  legislature,  It  would 


have  been  easy  to  say  so.  If  It  Intended  that 
the  notice  should  be  matured  for  judgment, 
as  well  as  for  the  docket,  before  the  term,  it 
would  have  been  easy  so  to  declare.  But  no 
such  intention  Is  expressed  In  the  statute,  nor 
does  It  contain  anything  from  which  such 
lntenti<m  can  be  Inferred.  The  plaintiff,  in 
the  notice,  complied  literally  with  the  provi- 
sions of  the  statute,  and  was  entitled,  under 
his  notice,  to  move  the  court,  on  the  sixth 
day  of  the  term,  for  judgment  against  the  de- 
fendants. The  court  plainly  erred  in  quash- 
ing the  notice  and  striking  the  case  from  the 
docket  The  case  of  Hale  v.  Chamberlain. 
13  Orat  658,  which  was  relied  on  by  counsel 
for  defendants  in  error,  does  not  sustain  his 
contention.  In  that  case,  the  court  held  that 
the  notice  could  not  be  matured  during  the 
term,  but  that  it  "must  be  In  a  condition  to 
be  docketed  before  the  term,  to  authorize  the 
court  to  give  Judgment  at  that  t^m."  Id. 
668.  It  is  plain  from  the  reasoning  of  Judge 
Allen,  who  delivered  the  opinion  ot  the  court 
that  It  did  not  mean  that  the  notice  must 
be  so  matured  before  the  term  as  that  judg- 
ment could  be  given  on  the  first  day  of  the 
term,  but  simply  that  it  must  be  matured  for 
the  docket  before  the  term,  by  being  served 
and  returned  within  the  time  prescribed.  Sec- 
tion 3378  of  the  Code,  which  is  the  same  as 
when  the  case  of  Hate  v.  Chamberlain,  supra, 
was  decided,  directs  iJiat  before  every  term  of 
a  circuit  court  and  before  every  term  of 
a  corporation  court  designated  for  the  trial  of 
dvll  cases  in  which  juries  are  required,  the 
clerk  shall  make  out  a  docket  of  the  following 
cases  pending,  to  wit:  First  cases  of  the 
commonwealth;  second,  motions  and  actions. 
In  the  order  in  which  the  notices  of  the  motions 
were  filed,  or  in  which  the  proceedings  at 
rules  terminated,  docketing  together,  as  new 
cases,  those  not  on  the  docket  at  the  previous 
term.  The  clerk,  as  is  seen,  is  required  to 
make  out  the  docket  before  the  term;  and  a 
notice  like  the  one  In  qnestion,  In  order  that 
it  may  be  heard  at  that  term,  must  be  In 
condition  to  be  docketed  before  the  term. 
In  the  case  of  Hale  v.  Chamberlain,  supra,  the 
notice  was  not  only  not  returned  before  the 
term,  but  was  not  even  served  until  after 
the  term  began.  It  could  not,  therefore,  ba 
put  on  the  docket  at  that  term,  and  the  court 
neoesssTlly  held  that  It  could  not  be  heard  at 
that  term;  but,  in  the  case  at  bar,  the  notice 
had  been  served  and  returned  and  filed  by 
the  clerk  on  March  7,  1894,  which  was  more 
than  10  days  before  the  commencement  of 
the  term.  It  was,  therefore,  in  a  condition 
to  be  docketed  before  the  term,  and,  when 
docketed,  it  was  a  case  pending  In  the  court 
for  a  hearing  on  the  day  to  which  the  notice 
was  given.  The  two  cases  are  wholly  unlike, 
and  the  principle  of  that  decision  cannot  gov- 
ern this  case. 

For  the  foregtring  reasons,  the  Judgmoit  of 
the  circuit  court  must  be  reversed,  and  the 
said  notice  of  the  plaintiff  tn  error  reliutated 
on  the  docket  for  trial. 
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SPENCB  et  al.  t.  NORFOLK  &  W.  B.  CO.i 

(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
8,  1895.) 

Dblat  in  Tbanbportatios  or  Goods— Action 
FUB  DA1U0R8— Who  mat  Maihtain 
— FoBM  or  Action. 

1.  Plaintiflfg  ahlOTied  goods  by  a  railroad, 
guarautying  freight.  The  Bill  of  ladine  was  ac- 
companied by  a  draft,  to  be  accepted  by  con- 
signees before  delivery  of  the  goods.  The  goods 
having  been  damaged  by  delay,  the  consignees  re- 
fused to  receive  the  same,  and  the  railroad  com- 
pany notified  plaintlEts,  requesting  them  to  di- 
rect the  disposition  of  the  goods,  which  plain- 
tiffs refused  to  do,  on  the  ground  that  the  goods 
belonged  to  the  con^gnees,  and  were  shipped  at 
their  risk.  Seid,  that  plaintiffs  could  maintain 
a  salt  against  the  r^road  company  for  dam- 
ages caused  by  the  delay. 

2.  Where  the  dlrectlcHi  to  the  carrier  Is  not 
to  delirer  the  goods  until  payment  shall  be  made 
by  the  consignee,  the  property  in  the  goods  con- 
tmues  In  the  consignor,  who  can  sue  for  dam- 
age to  the  same,  caused  by  delay,  either  by  an 
action  on  the  case,  or  in  assumpnt, 

Error  to  drciilt  court,  Wythe  coun^;  Wil- 
liams, Judge. 

Action  bj  Spence  &  NefT  against  the  Nor- 
folk &  Western  Ballroad  Ck>mpaD7.  To  a 
Judgment  for  defendant,  plaintiffs  bring  er- 
ror. ReTcrsed. 

W.  B.  Poage,  for  plalntifEa  in  error.  Boiling 
&  Stanley,  for  defendant  in  error. 

BUCHANAN,  J.  The  plalotlfCs  In  error 
brought  an  action  on  the  case,  against  the 
defendant  In  error,  for  damages  for  falling, 
as  a  common  carrier,  to  deliver  at  their  des- 
tination, within  a  reasonable  time,  two  car 
loads  of  vegetables  and  fruit. 

The  verdict  of  the  Jory  and  the  Judgment 
of  the  trial  court  were  In  favor  of  the  defend- 
ant, and  to  that  Judgment  this  writ  of  error 
was  allowed. 

The  principal  error  complained  of  was  the 
refusal  of  the  court  to  give  instruction  No. 
5  asked  for  by  the  plaintiffs,  and  the  giving 
of  an  Instruction  of  its  own  In  lien  thereof. 
The  Instruction  asked  for,  and  which  was 
refused,  was  as  follows: 

"The  court  further  Instructs  the  Jury  that, 
when  the  risk  of  the  safe  transpc^atlon  of 
the  goods  Is  upon  the  consignor,  he  wUI  be 
considered  as  the  owner,  for  the  purpose  of 
malutainlDg  an  action  against  the  carrier 
for  their  loss  or  injury. 

"Therefore,  If  the  Jury  shall  believe  from 
the  evidence  In  this  case  that  the  risk  of  the 
transportation  of  the  goods  and  produce  set 
out  In  the  plaintiffs'  declaration  was  upon 
tbem  [plaintiffs],  they  are  entitled  to  main- 
tain this  action  for  said  loss  or  Injury." 

The  Instruction  the  court  gave  In  lieu  of  It 
ia  In  these  words:  "If  the  Jury  believe  from 
the  evidence  that  the  plaintiffs  contracted 
to  sell  to  De  Witt  &  Co.  and  Bayer  &  Son 
certain  produce;  and  If  the  Jury  believe  that, 
according  to  the  true  Intent  and  meaning  of 


1  Reported  by  F.  S.  Kirkpatrick*  Esq.,  of  tbe 
I^nchburg  bar. 


the  said  contracts  between  the  said  plain-  . 
tiffs  and  the  said  De  Witt  &  Co.  and  Bayer 
&  Son,  the  plaintiffs  sold  the  said  produce  to 
the  said  De  Witt  &  Co.  and  Bayer  &  Son  at 
an  agreed  price,  free  on  board  the  defend- 
ant's cars  at  Roral  Retreat,  and  that  the 
plaintiffs  did  deliver  said  produce  on  the  de- 
fendant's cars  at  Roral  Retreat,  and  con- 
signed the  same  to  said  De  Witt  &  Co.  and 
the  sfdd  Bayer  &  Son  at  Columbus,  Ohio,  and 
Charleston,  S.  C,  to  be  delivered  to  the  said 
consignees  at  their  destinations  by  the  de- 
fendant, and  tbat  plaintiffs  charged  the  said 
De  Witt  &  Go.  and  Bayer  &  Son,  on  the 
books  of  tbe  plaintiffs,  with  the  price  of  said 
goods  so  shipped  to  them,— then  the  plain- 
tUTs  cannot  maintain  this  action,  and  the 
Jury  should  find  for  tbe  defendant." 

On  the  trial  of  the  cause,  the  defendant 
does  not  seem  to  have  controverted  its  lia- 
bility for  failure  to  pertorm  its  duty  in  car^ 
rylng  the  goods  shipped,  but  relied  entirely 
upon  tlie  defense  that  the  plainttffs  had  no 
interest  In  the  goods  shipped  after  they  were 
ddivered  to  the  defendant,  and  therefore 
had  no  light  of  action  against  It  tor  such 
fallore  of  duty*  or,  it  they  had  any  right  of 
action  at  all,  it  was  an  action  of  assumpsit 
on  the  cmjtract,  snd  not  an  action  on  tbe 
case  in  tort. 

The  question  has  been  rery  mndi  discuss- 
ed in  this  'country  whether  the  shippw  or 
consignor  can  m^ntaln  aay  actim  against  a 
common  carrlra'  for  damages  done  to  goods 
after  they  have  been  received  by  such  carrier 
for  the  parxMse  of  carriage,  and  before  they 
have  been  delivered  to  and  received  by  the 
consignees,  when  the  shipper  or  cons^nor 
had  no  right  of  property,  general  or  special. 
In  the  goods,  and  no  right  or  Interest  In  th^ 
safe  csrriage,  except  that  arising  trom  the 
bUl  of  lading. 

One  line  of  cases  holds  tiiat,  dnce  tbe  ship- 
per or  consignor  has  parted  with  all  Interest 
In  the  property,  he  cannot  be  injured  by  tbe 
faUuie  of  the  common  carrier  to  perform  its 
duty,  or  to  keep  its  contract,  and  the  con- 
signee or  owner  alone  can  maintain  the  ac- 
tion. 

AnothOT  line  of  cases  holds  that,  Inosmtich 
as  the  contract  for  shipment  was  made  br 
the  shipper  or  condgnor,  he  has  the  right  to 
maintain  such  action,  because  tbe  caxiAer 
agreed  with  hbn  to  carry  the  goods  safety, 
and  within  a  reasonable  time,  asA  the  action 
Is  for  the  breach  of  that  agreement. 

This  subject  was  discnsaed  at  length,  and 
with  great  learning  and  ability,  by  Chief 
Justice  Shaw,  In  the  case  of  Blanchard  v. 
Page,  8  Gray,  281.  The  facts  of  that  case 
showed  that  the  plaintiffs  In  the  action  against 
the  carrier  had  sold  goods  to  another  party, 
who  had  paid  for  them,  and  they  afterwards 
delivered  the  goods  to  the  common  carrier, 
to  be  forwarded  for  them.  When  th^  de- 
livered them  to  the  carrier,  they  took  from  it 
a  bill  of  lading  purporting  to  be  a  contract 
with  the  shippers  to  catty  and  deliver  the 
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goods  to  Uie  purchaser.  The  coeds  were  lost, 
and  an  action  was  bronj^t  by  the  shippers 
against  the  carrier  for  their  value,  upon  the 
contract  in  the  bill  of  lading.  It  was  admit- 
ted that  the  shippers  had  no  Interest  or  prop- 
erty in  the  goods  at  the  time  of  the  shlp- 
ment,  and  It  was  for  that  reason  contended 
that  they  conld  not  maintain  the  action;  bat 
the  court  beid,  notwl^tandlng  the  &ct  that 
they  bad  no  Interest  in  the  goods  shipped, 
that  an  action  could  be  maintained  npon  the 
contract  And  this  position  was  sustained  by 
an  argument,  both  uiton  general  prlndples 
and  upon  authwlty,  whl<^,  as  Mr.  Hutchin- 
son says  in  his  work  on  Carriers,  seems  un- 
answerable. In  a  later  case  dedded  by  the 
same  court,  it  was  held  that,  where  there 
was  no  bill  of  lading,  nor  other  writing  erl* 
dendug  the  contradt,  an  action  conld  be 
maintained  by  the  consignor,  who  had  no 
interest  In  the  property  shipped,  nor  an  ex- 
press contract  with  the  carrier.  Fhm  t.  Rail- 
road Corp..  112  Mass.  624. 

Mr.  Hutchinson,  In  his  work  on  Carriers, 
after  discussing  this  question  at  length,  reach- 
es the  conduslon  that  the  consignor,  who  has 
made  a  special  contract  with  the  carrier,  may 
always  maintain  an  action  upon  It  for  the 
loss  of  or  damage  to  the  goods,  regardless  of 
the  question  of  Interest  or  property  In  them. 
Nat  would  it  appear  to  be  material  whether 
the  freight  upon  them  has  been  paid  by  him 
or  another.  If  not  paid,  he  Is  the  party  to 
whom  the  carrier  may  look  for  Its  payment, 
in  case  the  consignee  should  refuse  to  accept 
the  goods,  or  to  pay  the  carrier's  charge  np- 
on them.  And  If  paid,  no  matter  by  whom, 
the  payment  would  be  a  snfiftdent  consldera- 
tlon  for  the  contract  with  the  consignor.  Sec- 
tion 728. 

Ang.  Carr.  {  299,  says  that  the  rule  upon 
this  subject  la  properly  stated  by  Park,  J.,  In 
Freeman  t.  Birch,  1  Ner.  A  M.  420,  in  whldi 
It  was  held  "that  the  person  employing  the 
carrier  must  bring  the  action,  but  that  the 
drcumstance  of  the  legal  right  being  In  one 
poson  may  be  evidence  of  employment  by 
Uiat  person.  Hence  It  follows  that,  in  order 
to  decide  who  Is  the  proper  party  to  be  made 
plaintlft  In  an  action  of  this  sort,  the  first  in- 
quiry must  be  whether  any  special  agreement 
for  the  carriage  of  the  goods  in  question  ex- 
ists. If  there  Is  none,  it  then  becomes  neces- 
sary to  asc^taln  In  whom  the  right  of  prop- 
er^ is  vested.  In  the  fwmer  case,  the  reme- 
dy for  any  breach  of  contract  belongs  to  the 
party  with  whom  such  agreement  is  made. 
Therefore,  where  the  consignor  agrees  with 
the  carrier  for  the  conveyance  of  the  goods, 
and  IB  to  pay  him,  the  action  is  well  brought" 

The  plalntlfiTs  In  this  case,  according  to  their 
evidence,  not  only  made  a  spedal  contract 
with  the  defendant,  by  which  they  guarantied 
the  payment  of  the  freight  but  the  con- 
signees were  not  entitled  to  the  possession  of 
the  goods  until  they  accepted  the  drafts  at- 
tached to  the  bills  of  lading.  The  sales  in 
tbls  caae  were  made  by  tdegrom.  The  Co- 


lumbus purchasers  or  condgneea,  De  Witt 
&  Co.,  wired  the  plalntifCs  for  prices,  who 
replied  that  they  would  sell  them  the  iHX>d- 
uce,  shipped,  at  a  certain  price,  "f.  o.  b.  tiie 
cars  [free  on  board  the  cars]  at  Bnral  Retreat, 
shipment  subject  to  draft  with  bill  of  lading 
attached."  De  Witt  &  Co.  then  wired  the 
plaintiffs  not  to  send  draft  and  they  would 
remit  The  plalntlfTs  answered,  refusing  to 
ship  unless  they  would  agree  to  their  terms. 
De  Witt  St  Ca  then  wired  them  to  ship  ac- 
cording to  their  first  proposition.  The  same 
kind  of  a  contract  It  seems,  was  made  with 
Bayer  &  Son,  the  Charleat<m  pnrchaaera  or 
consignees.  It  Is  very  clear  from  their  con- 
tracts that  the  plalntlfts  did  not  intend  to  part 
with  all  Interest  In  the  goods  when  they  de- 
livered them  to  flie  defendant  for  ahlpm^t 
The  evidence  shows  that  when  the  coDsigneeB 
refused  to  receive  the  goods,  on  the  ground 
that  they  were  damaged,  the  plaintiffs,  npon 
being  notified  of  the  fact,  refused  to  give  di- 
rections OS  to  the  disposition  of  the  gooda,  on 
the  ground  that  they  had  sold  them  to  the 
consignees,  and  the  goods  were  shipped  at 
their  risk.  This  action  of  the  plaintiffs  could 
not  change  the  original  contract  between 
them  and  the  consignees.  The  most  that  can 
be  said  of  It  la  that  their  condnct  at  that 
time  is  inconsistent  with  their  claim  now.  It 
is  also  equally  true  that  the  conduct  of  the 
defendant  at  that  time  was  inconsistent  with 
its  present  claim.  Then  it  treated  the  plain- 
tiffs as  the  owners  of  the  goods,  and  imdOted 
upon  paying,  and  did  pay,  then,  the  balance 
of  the  amonnt  received  npon  the  sales  of  the 
goods  8hlpi:>ed  to  Charleston,  after  paying  the 
freight.  Now  It  insists  that  the  plaintiffs  had 
no  interest  in  the  goods  shipped  after  tfa^ 
were  delivered  to  it  for  shlpmrat  While  the 
conduct  of  both  parties  has  been  inconsistent 
with  their  present  dalms,  such  conduct  can- 
not affect  their  legal  rights  In  this  case,  as 
neither  acted  npon  the  other's  conduct  to  his 
prejudice. 

The  eridence  shows,  or,  at  least,  tends  to 
show,  that  the  consignees  had  no  right  to  the 
possession  of  the  goods  shipped  until  tbey 
paid  the  drafts  which  were  attached  to  the 
bills  of  lading.  In  such  a  ca«e,  Mr.  Benja- 
min says,  In  section  399  of  his  work  on  Sales 
(2d  Am.  Ed.),  "that  where  a  bill  of  exchange 
for  the  price  of  goods  Is  inclosed  to  the  buyer 
for  acceptance,  together  with  the  bill  of  lad- 
ing, the  buyer  cannot  retain  the  bill  of  lading 
unless  he  accepts  the  bill  of  excliange;  and. 
If  he  refuses  acceptance,  he  acquires  do  right 
to  the  bill  of  lading,  or  the  goods  of  which  It 
Is  the  symbol." 

Mr,  Angell  says:  *^here  the  direction  is 
not  to  dellvw  the  goods  In  case  of  the  exist- 
ence of  certain  drcamstsnces,  nor  nntU  pay- 
ment should  be  made  by  the  consignee  in 
cash,  the  property  in  the  goods  continnes  In 
the  consignor."    Sectltm  Gil. 

Hutchinson  on  Carriers,  in  dlscns^g  tbls 
subject,  says:  "But,  after  all,  the  question 
whether  the  property  In  the  goods  has  passed 
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to  the  consignee  by  a  delivery  to  the  carrier 
will  d^>end  upon  the  Intention  of  the  trans- 
action, and  this  inay  alwaya  be  shown.  And 
goods  may  be  shipped  to  the  order  and  <»i 
account  ot  the  consignee  as  parchaser,  and  yet 
his  right  to  the  possession  of  them  may  be 
incomplete,  as  where  the  direction  to  the  car- 
rier is  not  to  deliver  the  goods  until  the  pay- 
ment of  the  price,  or  a  compUance  with  some 
other  condition,  by  the  consignee.  In  snch 
cases,  of  course,  th%  title  to  the  goods  re- 
malzks  In  the  consignor  until  the  conditions  np- 
OD  which  delivery  is  to  be  made  have  been 
complied  with."  Section  734. 

There  are  cases  which  hold,  where  goods 
are  sold  and  shipped  0.  O.  D.,  the  title  passes; 
but  In  tboae  cases  It  Is  admitted  tliat  the  sel- 
ler has  a  special  property  in  the  goods  sold. 
In  the  case  of  PUgreen  v.  State,  71  Ala.  868, 
which  was  a  case  where  a  liquor  dealer  re- 
ceived an  order  requesting  him  to  send 
whisky  by  express,  C.  O.  D.,  to  the  party  or- 
dering It.  It  was  said:  "The  general  property, 
however,  passed  to  the  buyer  by  the  delivery 
to  the  express  company  at  Calera  [the  place 
from  which  the  whisky  was  shipped].  The 
risk  of  loss  then  passed  to  him,  though  there 
may  have  remained  In  the  seller  a  special 
proper^,  and  though  the  buyer  could  not, 
without  payment  of  the  price,  entitle  himself 
to  the  abeolnte  pn^rty,  and  to  the  actual 
posBeasion.  •  •  •  Hie  seller  has  a  lien  up- 
on the  property  for  the  price,  and  the  right 
of  possession  until  It  Is  paid." 

Whether  the  contracts  la  this  case  vested 
the  title  to  the  goods  sold  in  the  consignees, 
when  delivered  to  the  defendant  company  for 
shipment,  subject  to  the  lien  for  the  purcnase 
price,  and  the  right  to  the  possession  until  the 
drafts  were  accepted,  or  whether  the  title  did 
not  ve^t  in  them  until  the  drafts  were  accept- 
ed, Is  not  material,  for,  in  either  case,  the 
plalntitfs  had  such  Interest  and  rights  in  the 
pr(^rty  as  would  entitle  them  to  maintain 
an  action;  for  it  Is  well  settled  that  where 
both  the  consignor  and  the  consignee  have  an 
interest  In  the  goods,  one  having  a  general 
end  the  other  a  special  property,  either  may 
sue;  but  a  recovery  by  one  constitutes  a  bar 
to  an  action  by  the  other.  Freeman  v.  Birch, 
1  Nev.  &  M.  420;  MayaU  v.  Railroad  Ca.  19 
N.  H.  122;  and  2  Am.  &  Eng.  Enc.  Law,  pp. 
902,  903.  The  plalntlfirB  having  such  Interest 
In  the  goods  shipped  (if  any  interest  be  nec- 
essary where  they  have  made  a  special  con- 
tract with  the  carrier  for  thrir  shipment,  and 
guarantied  the  payment  of  freight)  as  gives 
them  the  right  to  maintain  an  action  against 
the  defendant,  the  question  arises,  can  they 
maintain  an  action  of  tort,  or  must  they  bring 
aasnnqnlt? 

That  they  can  maintain  an  action  on  the 
case,  as  w^  as  an  action  of  aasnmpalt  we 
think,  Is  weU  settled. 

In  the  case  of  Boorman  t.  Brown,  3  AdoL 
&  B.  (N.  B.)  511.  43  E.  O.  li.  843.  850,  Chief 
Justice  Tlndal,  In  delivering  the  opinion  of 
the  court,  said:  "That  there  Is  a  large  class  of 
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cases  til  which  the  foundation  of  the  action 
springs  out  of  privity  of  contract  between  the 
parties,  but  In  which,  nevertheless,  the  remedy 
for  the  breach  or  nonperformance  is  indiffer- 
ently either  assumpsit  or  case  upon  tort.  Is 
not  disputed.  Such  actions  are  against  at- 
torneys, surgeons,  and  other  professional  men 
for  want  of  competent  skill  or  proper  care  In 
the  service  they  undertake  to  render;  actions 
against  common  carriers,  against  shipowners 
on  bills  of  lading,  against  bailees  of  different 
description;  and  numerous  other  Instances  oc- 
cur In  which  the  action  Is  brought  In  tort  or 
contract,  at  the  election  of  the  plaintiff."  The 
principle  In  all  these  cases  would  seem  to  be 
that  the  contract  creates  a  duty,  and  the  neg- 
lect to  perform  the  duty,  or  the  nonfeasance, 
is  a  ground  of  action  upon  a  tort. 

Aug.  CaiT.  fi  422,  Lays,  In  discussing  this 
question:  "But,  in  respect  to  the  proper  form 
of  action  at  common  law  against  all  common 
carriers,  there  was  for  a  long  time  a  question, 
and  one  much  agitat'^  among  pleaders;,  and 
it  was  natural  that  the  question  should  arise 
out  of  the  innovation  upon  the  common-law 
duties  o(  Carrie's.  As  long  as  their  occupa- 
tion was  considered  as  a  public  duty,  the 
breach  was  tort,  for  which  they  were  liable  to 
an  action  on  the  case,  founded  upon  the  cus- 
tom of  the  realm,  or.  In  other  words,  upon  the 
common  law.  In  time,  however,  they  suc- 
ceeded in  establishing  the  existence  of  a  con- 
tract, and  then  they  at  once  became  liable  to 
an  action  of  assumpsit  on  their  undertaking. 
And  a  very  long-established,  continued,  and 
uniform  usage  has  sanctioned  the  principle 
and  adopted  the  advantages  of  both  forms  of 
action;  so  that  the  case  may  be  considered  ei- 
ther way,— as  arising  ex  contractu  or  ex  de- 
licto,—according  as  the  neglect  of  duty  or 
breach  of  promise  Is  intended  to  be  relied  on 
as  the  cause  of  Injury.  The  practice  of  de- 
claring against  common  carrim  on  the  cus- 
tom of  the  realm  was  as  ancient  as  the  com- 
mon law  Itself,  and  was  uniformly  adopted 
until  the  case  of  Dale  t.  Hall  (decided  In 
1750)  [1  WIls.  281],  when  the  practice  of  de- 
claring in  assumpsit  succeeded;  but,  tor 
four  hundred  years  before  that  .time,  the  dec- 
laration was  In  tort  on  the  custom." 

It  is  said  by  Hutchinson  on  Carriers  "that, 
since  the  recognition  [in  the  case  of  Dale  v. 
Hall]  of  the  right  of  the  bailor  of  the  goods 
to  sue  upon  bis  contract  with  the  carrier, 
the  two  forms  of  action— the  one  in  assump- 
sit for  breach  of  contract,  and  the  other  la 
tort  for  the  breach  of  duty— have  been  adopt* 
ed  Indifferently,  or  as  best  suited  the  pur- 
poses of  the  pleader."  Sections  738,  739, 
740;  2  Am.  &  Eng.  Enc.  Law,  p.  903;  S  Rob. 
Prac.  (New)  437-441. 

This  court,  in  the  case  of  Express  Co.  v. 
McVeigh,  reported  In  20  Grat  264,  284,  held 
that  where  there  is  a  public  employmmt, 
from  which  arises  a  common-law  duty,  an  ac- 
tion may  be  brought  In  tort,  although  the 
breach  of  duty  assigned  Is  the  doing  or  not 
doing  of  something  contrary  to  an  agreement 
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made.  In  tUe  conrse  of  encb  onployment,  by 
the  party  upon  whom  such  general  duty  Is 
imiMsed.  In  that  case,  as  In  this,  there  was 
a  special  agreement,  and  this  court  held  that 
the  plaintiff  had  the  right  to  bring,  as  he 
did,  an  action  of  tort  In  FerriU  t.  Brewls* 
AdiuT,  25  Grat  763,  76S,  Judge  Staples  said: 
"There  Is  a  class  of  cases  [among  them  that 
of  bailment]  In  which  the  foundation  of  the 
action  springs  ont  of  the  privity  of  contract 
between  the  parties,  but  in  which,  neverthe- 
less, the  remedy  for  the  breach  or  nonp^ 
f ormance  Is  indifferently  In  assumpsit  or  In 
case  upon  tort" 

The  plaintiffs  made  the  contract  with  de- 
fendant for  the  shipment  of  the  goods,  an<^ 
guarantied  the  payment  of  the  freight  They 
are,  therefore,  parties  to  the  contract,  and 
bad  an  Interest  in  the  safe  delivery  of  the 
goods;  and  It  Is  not  for  the  defendant,  who 
made  the  contract  with  them,  to  say,  upon 
a  breach  of  that  contract  that  the  plaintiffs 
are  not  entitled  to  recover  damages  which 
are  t^e  direct  and  natural  consequence  of 
such  breach  of  contract  Blancbard  t.  Foge, 
8  Gray,  281,  301. 

Even  if  the  defendant  had  not  required 
the  plaintiffs  to  guaran^  the  payment  of 
the  freight  we  do  not  thinly  its  right  to  re- 
cover the  same,  If  it  had  performed  its  duty, 
and  the  proceeds  of  the  goods  shipped  were 
InsufBcIent  to  pay  its  freight  could  be  made 
to  depend  upon  what  may  prove  to  be  the 
legal  effect  of  the  dealings  between  the 
consignors  and  consignees  npcm  the  title  to 
the  property  which  was  the  subject  of  trans- 
portation. It  had  the  right  to  loolc  for  its 
compensation  to  the  plaintiffs,  who  required 
It  to  i>erform  the  service  by  delivering  the 
goods  to  it  for  transportation.  And  the 
plaintiffs,  unless  they  were  the  mere  agents 
of  the  consignees,  have  the  right  to  enforce 
the  contract  made  with  the  defendant,  and 
to  sue  for  its  breach;  and  their  right  to  do 
so  cannot  be  made  to  depend  upon  the  ques- 
tion whether  or  not  the  title  to  the  goods 
shipped  passed  by  their  dealings  with  the 
consignees.  There  can  be  but  one  recovery 
against  the  defendant  for  its  breach  of  con- 
tract, or  Its  failure  to  perform  its  duty, 
whether  the  action  be  brought  by  the  plain- 
tiffs, with  whom  the  contract  was  made,  or 
by  the  consignees,  If  they  were  the  owners 
of  the  goods.  Finn  v.  Railroad  Corp.,  112 
)IRSS.  524,  G33,  534. 

The  consignees  In  this  case,  if  they  had 
the  right  to  do  so,  have  brought  no  action, 
and  there  is  not  only  no  suggestion  that  they 
have  ever  made  any  objection  to  the  plain- 
tiffs' maintaining  this  action,  but  they,  or 
members  of  their  firms,  are  introduced  as 
witnesses  by  the  plaintiffs  in  proving  their 
case. 

We  think  that  an  action  on  the  case  In  tort 
may  be  brought  against  the  carrier,  by  the 
party  who  makes  the  special  contract  with 
it,  for  Its  breach  of  the  contract  unless 
there  be  in  the  contract  some  undertaking 


by  the  carrier  which  It  would  not  be  Its  duty 
to  perform  nnder  the  common  law.  In  euch 
case  damages  for  a  breach  of  sncb  addi- 
tional undertaking  could,  perhaps,  only  be 
recovered  in  an  action  ex  contractu. 

The  plaintiffs,  we  think,  had  the  right  to 
maintain  this  action  against  the  defendant, 
if  they  proved  either  that  they  luid  made  a 
special  contract  with  it  for  the  transpcMta- 
tlon  of  the  goods,  or  that  they  had  any  In- 
terest or  property  In  the  goods,  either  gen- 
eral or  special,  and  that  the  defendant  had 
committed  a  breach  of  Its  contract,  or  failed 
In  the  performance  of  its  duty;  and  that  the 
Jury  should  have  been  so  Instmcted. 

It  follows  from  what  has  been  said  that 
the  circuit  court  erred  in  the  instmetlon  com- 
plained of;  and  for  such  error  its  judgment 
must  be  reversed,  and  a  new  trial  awarded, 
to  be  had  in  accordance  with  the  vlewa  ex- 
pressed In  UilB  f^lnlom. 


(46  B.  a  im 

JfAT^X,  T.  HALL  et  bL 

(Si^reine  Court  of  South  Carolina.    Sept.  17. 

1895J 

IjIABn.ITT  ON  O0ARDIAH*8  BOND— RBLIKQUIBH- 
MBMT  or  DOWBR. 

1.  Bev.  St  S  2081.  provides  that  a  jndce  of 

probate  in  whose  office  an  administrator's  bond 

is  lodged,  upon  a  petition  by  any  of  the  sureties, 
shall  summon  the  administrator  snd  make  snch 
order  for  the  relief  of  the  petitioner  as  may  not 
Impair  the  right  of  the  i>arties  interested  in  the 
estate.  Under  section  2170,  said  section  ap- 
plies to  guardians'  bonds.  Bdd,  that  when  the 
cODrt  grants  an  order  discharging  such  surety, 
and  a  new  bond  is  executed,  but  no  new  let- 
ters of  guardianship  are  issued,  the  surety  is 
liable  for  all  the  property  of  the  ward  in  the 
hands  of  the  gnardian  at  the  time  of  the  dis- 
charge, but  not  for  the  property  of  the  ward 
that  may  subsequently  come  into  the  handa  of 
the  enardian. 

2.  Where,  on  the  trial,  the  only  objection 
made  to  a  deposition  was  tbat  it  was  not  the 
best  evidence  of  the  facta  sought  to  be  proved, 
an  objection  that  the  person  before  whom  the 
deposition  was  taken  was  not  authorized  to 
take  testimony  was  waived 

3.  In  a  proceeding  under  Bev.  St  |S  2031, 
2170,  providing  for  the  release  of  a  surety  on  a 
gnardian's  bond,  it  was  not  necessary  that  an 
accounting  be  had,  and  the  letters  of  guardian- 
ship revoked,  before  the  surety  could  be  dis- 
charsed  from' further  liability. 

4.  Where  a  widow  relinquished  her  right 
of  dower,  and  accepted  in  lieu  thereof  oUier 
land  of  her  deceased  husband.  It  would  be  in- 
equitable to  charge  her  with  tite  assets  she  i«- 
ceived.  and  apply  the  same  on  a  claim  against 
her  husband  as  surety. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Wltherspoon,  Judge. 

Action  by  SaUie  P.  TTall  against  SUcy  B. 
Hall,  as  guardian,  and  others,  for  an  account- 
ing. From  the  judgment  therein  rendered, 
plaintiff  and  certain  defradants  appeaL  Af- 
firmed. 

This  cause  came  on  to  be  heard  on  excep- 
tions to  the  master's  report  before  his  honor, 
Judge  Witherspoont  who  rendered  the  fol- 
lowing decree: 
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'rche  aboTe«DtItIed  action  -wu  InBUtated 
In  1892  by  the  plaintiff  to  secure  the  amount 
due  by  tbe  defendant  Stacy  E.  Hall,  as  plain- 
tiff's guardlaii'  The  defendant  Jobn  T^Ghap- 
Qian  la  a  surety,  and  the  other  defendants 
are  fatirs  at  law  of  F.  M.  Davenport,  a  de- 
ceased surety,  upon  tbe  gnaidlan  bdnd  of 
Stacy  E.  Hall.  All  of  flie  issues  were  re- 
ferred to  the  master,  and  tbe  case  was  heard 
nprni  exceptions  by  the  plaintiff  and  by  the 
defendant  heirs  at  law  of  F.  M.  Darenport 
to  the  r^iwrt  of  the  master,  filed  February  23. 
1891.  The  defendant  John  T.  Chapman  did 
not  answer.  Tbe  defendant  bdirs  at  law  of 
F.  BC  DavettpOTt  admitted  In  thdr  answer 
that  Stacy  B.  Hall,  as  guardian,  did  receive 
rents  belonging  to  plaintiff,  her  ward,  but 
all^  that  the  rents  so  received  were  ap- 
plied by  the  guardian  to  the  maintenance  of 
her  sidd  ward,  who  Is  tbe  daughta*  of  said 
guardian.  They  admit  that  all  of  said  heirs 
at  law,  except  the  defaidants  F.  H.  Daven- 
port and  J.  A.  Daveiq^ort,  received  a  portion 
of  the  assets  of  the  estate  of  tbe  deceased 
surety,  F.  M.  Davenport.  These  defendants 
allege  tlut,  upon  his  application,  F.  M.  Dav- 
enport, In  1882,  was  relieved  by  the  probate 
court  of  his  liability  as  surety  upon  the 
guardian  bond  of  Sta<^  B.  Hall,  and  that  the 
said  8tac7  B.  Hall  execute  to  the  iKobate 
court  a  new  bond. as  guardian,  with  3.  C 
Hall  and  H.  B.  Gooley  as  sureties.  They  al- 
lege that  the  said  3.  C.  Hall  and  H.  E.  Cooley 
are  proper  parties  to  this  action.  These  de- 
fendants further  allege  that,  if  plaintiff  has 
any  cause  of  action  against  these  defend- 
ants. It  was  more  tban  six  years  b^ore  the 
commencement  of  this  action,  and  they  plead 
the  statute  ot  limitations  In  bar  of  said  ac- 
tion. 

"It  appears  that  W.  H.  Pool,  the  former 
husband  of  the  defendant  Stacy  EL  Hall,  and 
the  father  of  the  plaintiff,  died  AprU  10, 1874, 
leaving  a  widow  and  five  children,  including 
the  plaintiff.  On  the  21st  of  October,  1874, 
the  defendant  Stacy'  E.  Hall  was  duly  ap- 
pointed, by  the  probate  court  tor  Laurens 
county,  guardian  of  her  daughter,  the  plain- 
tiff, tlien  SalUe  Pool,  about  five  years  of 
age:  As  such  guardian,  the  defendant  Stacy 
E.  Hall  executed  her  bond,  payable  to  the 
probate  Judge  for  Laurens  county.  In  the 
penal  sum  of  13,000,  for- the  faithful  dis- 
charge of  her  duties  as  such  guardian,  with 
the  defendants  J.  C.  Chapman  and  one  F.  M. 
Davenport,  now  deceased,  as  sureties  on  said 
bond.  During  the  year  18S2,  F.  M.  Daven- 
port filed  his  petition  In  said  probate  court, 
praying  to  be  relieved  from  liability  as  sure- 
ty upon  the  guardian  bond  of  the  said  Stacy 
E.  Hall.  After  stating  that  she  was  Inform- 
ed that  F.  M.  Davenport  desired  to  be  re- 
lieved of  his  liability  as  surety  upon  her 
guardian  bond.  In  a  paper  dated  July  31, 
1882,  and  addressed  to  said  probate  court, 
the  said  Stacy  E.  Hall  consented  to  have  her 
letters  of  guardianship  revoked  by  the  court 
without  fOTmal  or  legal  notice  to  her.  This 


HALL.  8ia 

paper  appears  among  the  recOTda  in  said  pro- 
bate court  There  also  appears  among  said 
records  a  bond  dated  November  4,  1882,  exe- 
cuted the  defendant  Stacy  B.  Hall,  with 
J.  C.  Hall,  and  H.  E.  Coolf^  as  surety,  pay- 
able to  A.  W.  Bnmidde,  probate  Judge  for 
Laurens  county,  in  the  penal  sum  of  $3,000, 
and  conditioned  for  tiie  faithful  discharge  by 
Stacy  B.  ^11  of  her  duty  as  guardian  of  this 
plahitiff.  The  sureties  on  this  bond  Justify 
before  raid  probate  Judge.  No  order,  or  the 
reocnrd  of  an  order,  discharging  F.  BL  Daven- 
port from  liability  as  surety  upon  the  guard- 
ian bond  of  Sta^  B.  Hall  can  be  found  in 
said  probate  offlc^  after  diligent  search.  It 
appearing  that  the  defendants  F.  M.  Daven- 
port and  J.  A.  Davenport  bad  not  recdved 
auytiUng  from  the  estate  of  their  father,  F. 
M.  Davenport,  by  mutnal  consent  an  wder 
was  passed  by  the  maatev  dismissing  the 
complaint  as  to  these  two  defendant.  The 
master  finds  as  matter  of  fact  that,  at  the 
date  of  the  execution  by  Stacy  B.  Hall  of  a 
new  bond  1^  plaintiff,  guardian,  on  Novem- 
ber 4,  1882,  a  balance  was  ascwtalned  the 
probate  court  to  be  due  by,  and  in  the  hands 
of.  the  guardian,  and,  that  an  order  was  pass- 
ed said  "court  relieving  F.  H.  Davenport 
from  his  llablliy  as  surety  upon  the  guard- 
Ian  bond  of  Stacy  B.  Hall,  although  there  Is 
no  tecoaeA  of  said  order  or  of  said  accounting 
by  said  guardian.  The  master  finds  the 
amount  due  by  Stacy  B.  Hall  to  the  plaintiff 
on  November  4, 1882,  with  Interest  to  Febru- 
ary 15,  18D4,  the  date  of  the  r^Kurt,  to  be 
$1,1235.11;  that  F.  M.  Davenport  died  In 
June,  18^;  that  ISO-acres  of  his  land  waa  aet 
off  by  the  order  of  the  court  to  his  widow, 
Winnie  B.  Davenpwt,  tbe  defandant,  and 
that  the  balance  of  his  real  estate  had  been 
sold,  and,  after  paying  debt^  the  proceeds 
had  been  divided  among  his  other  heirs  at 
law,  except  his  two  children,  tbe  defwdants 
F.  M.  and  J.  A.  Davenport. 

"The  master  concludeiB  as  matter  of  law 
that  the  proceedings  In  the  prol»te  court.  In- 
stituted by  P.  M.  Davenport  In  1882,  relieved 
the  said  F.  M,  Davenport  from  liability  as 
surety  on  the  bond  of  Stacy  B.  Hall,  as 
guardian,  or  any  funds  coming  Into  ber  hands 
after  that  date;  that  the  proceedings  In  said 
court  show  the  Intention  of  the  parties  to 
settle  the  Indebtedness  of  the  guardian  up  to 
the  date  of  the  execution  of  the  second  bond; 
that  said  proceedings  were  tantamount  to 
payment.  If  the  proceedings  Instituted  before 
the  probate  court  by  P.  M.  Davenport  did 
not  amount  to  paym^t,  the  master  concludes 
that  they  amount  to  such  a  repudiation  of 
the  trust  as  would  give  currency  to  the  plw 
of  the  statute  of  limitations,  so  far  as  the 
heirs  at  law  of  P.  M.  Davenport  are  con- 
cerned; and,  as  to  the  defendant  heirs  at  law 
of  P.  M.  Davenport,  the  master  sustains  the 
plea  of  the  statute.  The  master  concludes 
that  the  plaintiff  Is  entitled  to  Judgment 
against  the  defendant  Stacy  E.  Hall,  as 
guardian,  and  against  the  defendant  John  T. 
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Cbapman,  as  surety,  tor  tbe  Bum  of  $1,235.11, 
being  the  amount  found  to  be  due,  by  tbe 
masto-,  by  said  guardian,  on  November  4, 
1882,  the  date  of  the  second  bond,  wltb  In- 
terest to  February  15,  18&4,  the  date  of  tbe 
master's  report 

"It  has  been  held  that  tbe  act  of  1789, 
gratitlng  rdlef  to  sureUes  upon  administra- 
tion bonda,  iB,  In  sabstance,  similar  to  the  act 
of  1839,  now  In  force.  The  relief  Is  the  same 
M  that  affwded  to  petitioning  sureties  upon 
c  guardian  bond.  The  power  to  reHere  la 
limited  by  the  Injunction  that  tbe  rights  of 
perUes  intereated  In  tbe  estate  must  not  be 
Impaired.  The  relief  can  be  afforded  by  ei- 
ther revoking  the  letters  of  administration  or 
guardianship,  or  by  requiring  a  new  bond, 
which  stands  as  a  primary  security  to  the 
old  bond,  or  between  the  sureties  upon  the 
two  bonds.  Bobo  T.  Valden,  20  S.  C.  278. 
Bo  far  as  tbe  distributee  or  ward  Is  concern- 
ed, tbe  sureties  upon  both  bonds  are  to  be 
regarded  as  parties  to  a  common  und^t^- 
Ing.  Enlcks  t.  Powell,  2  Strob.  Eq.  106.  In 
Trlmmler  t.  Tiall,  2  BaUey.  480.  It  Is  held 
that  the  discharge  of  a  surety  operates  as  an 
exemption  from  future^  but  not  from  past, 
liability.  In  Field  t.  Pelo^  McMoL  Eq.  400^ 
Ghano^or  Johnson  says:  *No  case  cfui  be 
found  (I  speak  wlOi  confidence)  in  which, 
after  new  surety  glren,  the  preceding  sure- 
tlee  have  been  diatged.  unless  some  breach 
of  duty  was  committed  by  the  principal  dui^ 
Ing  tbe  timet  and  there  the  liability  has  al- 
wi^  been  restricted  to  that*  While,  as  .be- 
tween tbe  sureties,  the  second  bond  Is  to  be 
held  as  m  primary  security,  so  far  as  the  dis- 
tributee or  the  ward  Is  concerned,  they  can 
proceed  against  the  sureties  on  eltii^  bond. 
I  conclude  fliat  the  master  did  not  err,  as  al- 
leged In  plalntUTs  exceptions.  In  holding  that 
tbe  heirs  at  law  of  F.  M.  Davenport,  the  de- 
ceased surety,  could  only  be  held  to  account 
to  the  plaintiff  tag  the  funds  In  tbe  hands  of 
her  guardian,  Stacy  E.  Ball,  on  November  4, 
188%  the  date  of  the  execution  of  tbe  second 
bond,  with  Interest  on  said  sum.  It  does  not 
appear  that  any  breach  of  duty  had  been 
committed  by  the  guardian  up  to  that  period. 
It  appears  that  A.  Bumslde  was  the  pro- 
bate Judge  <tf  LauraiB  county  from  1876  to 
1891,  and  that  he  now  Is  a  rerident  of  Grays- 
vUI^  In  the  state  of  Gecurgla.  Tlie  testimony 
of  this  witness  was  taken  de  boie  esse  under 
the  act  of  December  21,  1883.  It  Is  urged, 
under  plalntlfTs  exceptions,  that  tiie  master 
erral  In  admitting  this  testimony,  as  th»e 
was  no  evidence  that  It  was  taken  before  an 
officer  authorised  by  said  statute.  The  plain- 
tiff had  notice  that  the  testimony  would  be 
taken  bef ore  W.  W.  Gilbert,  a  notary  public. 
The  cotlflcate  reqidred  the  act  of  1883 
accompanied  tbe  testimony  forwarded  to  the 
court  It  Is  signed.  'W.  W.  GUbert  N.  P.  & 
7.  P.*  The  witness  was  cross^xamfned  by 
the  said  W.  W.  Gilbert  as  a  notary  public. 
The  act  of  188S  does  not  prescribe  any  mode 
which  the  official  character  of  the  officer 


before  whom  the  testimony  Is  to  be  taken 
Shall  be  authenticated.  I  condude  tbat  tbe 
master  did  not  err,  as  alleged,  in  admitting 
the  testimony  of  A.  W.  Burnslde,  Jtdm  M. 
Clardy,  the  present  probate  judge  of  Laurens 
counly,  T.  H.  Go<^e.  and  John  T.  Chapman. 
There  Is  no  contradiction  of  the  records,  and 
tbe  testimony  of  these  witnesses  was  offered 
to  Show  Uiat  tibe  reowds  ct  the  probate  court, 
as  exhibited,  is  Incomplete.  But  If  fbete  was 
error  In  admitting  the  testlmtmy  of  these 
witnesses,  it  Is  not  material,  as  tbe  petltlim 
to  be  relieved  of  liability  filed  In  the  probate 
court  F.  M.  Davenport  and  the  execution 
of  tbe  second  bond  by  Stacy  E.  Hall,  as 
guardian,  on  November  4,  1^2,  cany  vrlth 
them  the  presumption  tbat  an  order  was 
granted  by  said  court  discharging  F.  M. 
Dav^port  from  future  liability  as  surety 
upon  the  guardianship  bond  of  Stacy  91.  Hall, 
as  prayed  for  by  13ie  said  F.  H.  Davenport. 
I  do  not  think  the  evidence  is  suflteleiit  to 
show  that  Stacy  E.  EbU  accounted  as  guard- 
ian when  the  second  bond  was  taken  by  tbe 
probate  court  Such  accounting  would  have 
been  proper,  but  It  was  not  necessary  to  dis- 
charge tbe  surety  from  future  llablUlT.  The 
evidence  admitted  Is  snffldent  to  sustain  tbe 
iiuister*s  finding  tbat  the  probate  court  pass- 
ed an  order  dlscbsiging  F.  M.  Davei^rt 
from  liability  as  surety  upon  tiie  guardian- 
ehlp  bond  of  Stacy  B.  HalL  I  also  conclude 
that  the  evidence  is  sufficient  to  sustain  the 
master  In  allowing  credit  to  tbe  guardian  for 
board,  dothlng,  and  taWon  of  the  ward,  who 
la  her  danghto'.  I  do  not  think  the  master 
erred,  as  alleged,  in  not  albiwtaig  the  ward 
credit  for  services  rendered  to  the  guardian. 
The  evidence' <m  this  point  is  ocmfiicttaijc.  but 
the  master  has  bad  the  witnesses  before  blm, 
and  his  conduslim  Is  sustidned  Igr  the  evi- 
dcnce. 

"The  plaintiff's  exception  alleging  that  fbe 
master  erred  In  the  statemmt  of  tbe  gnard- 
lan's  account,  as  weU  as  in  stating  the 
amount  due  the  guardian,  does  not  q>edfy 
wherein  the  master  has  erred,  and  Is  too  gai- 
eral  and  indefinite  to  be  contidered.  I  can- 
not concur  In  tbe  master's  conclusion,  aa  mat- 
ter of  law,  in  sustaining  the  plea  of  the  stat- 
ute of  limitations  as  a  bar  to  plahitifrs  re- 
covery of  Judgment  against  tba  defaidants 
as  heirs  at  law  of  F.  H.  Davenport;  and  to 
this  extent  the  plaintiff's  oueptlons  must  be 
sustained.  Tbe  amount  due  the  ward  is  due 
tbe  guardian  as  tmstee.  Tbe  undertaking 
of  F.  M.  Davenport  as  Buret7>  'was  that  tbe 
guardian  would  faithfully  dlsdiarge  the 
trust  It  Is  not  ctmtended  ttiat  the  statutory 
period  bad  expired  after  the  guardian  at- 
tained her  maj<»rlty,  and  before  tbe  com- 
mencemoit  of  tills  action,  and  X  fall  to  see 
how  the  heirs  at  law  of  F.  M.  Davenpcnt  can 
avail  tbanselves  of  the  plea  ct  the  statnte 
of  limitations,  'the  plaintiff's  last  exceptitm, 
allying  that  the  master  erred  In  his  finding 
as  matter  of  fact,  and  In  his  cobdnslon  of 
law,  as  to  the  amount  ascwtalned  to  be  due 
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plaintiff,  Is  also  too  indefinite  to  be  consid- 
ered. 

"It  is  alleged  In  the  exceptions  by  the  de- 
fendants as  heirs  at  law  of  Davenport,  de- 
ceased, that  the  master  erred  In  adding  the 
accrued  interest  on  NoTcmber  4,  1882,  the 
date  of  the  new  bond,  and  ch&rglDg  Interest 
upon  principal  and  interest  from  said  date  to 
January  1,  1890,  when  the  plaintiff  took  pos- 
session of  her  premises.  It  seems  to  me  that 
the  master  has  compounded  the  Interest  be- 
tween said  dates,  and  this  exception  by  de- 
fendants must  be  sustained.  Under  this  ex- 
ception, I  conclade  that  the  amount  due  by 
the  guardian  at  the  date  of  the  master's  re- 
port—February 15,  1894-lfl  $1,083.76,  Instead 
of  $1,235.11,  as  reported  by  the  master.  -The 
other  exceptions  of  the  defendant  heirs  at  law 
of  F.  B&.  \)aTaiport  are  orerroled,  except  as 
herein  modified  or  sustained. 

"It  is  ordered  and  adjudged  that  the  mas- 
ter's report  herein  filed  Febmary  28, 18M,  be 
sQstained,  and  be  made  the  judgment  of  this 
court,  and  that  the  exceptloiui  to  said  report 
be  overruled,  except  as  sustained  by  this  de- 
cree. It  is  fDrttaer  adjudged  ttmt  the  com- 
plaint herein  be  dismissed,  vrlth  costs,  as  to 
tbe  defendants  F.  M.  Dareiipwt  and  J.  A. 
Darenport,  upon  the  grounds  stated  In  the 
master's  report 

'^t  anwars  by  the  master's  report  that  a 
portion  of  the  real  estate  of  F.  M.  Darenport 
has  been  assigned,  by  order  of  the  coort,  to 
the  wMow,  the  defoadant  Winnie  B.  Daren- 
port,  as  her  dower  and  homeatead.  This  land 
aarigned  as  dower  and  homestead  cannot  be 
made  liable  to  plalntllTs  Judgment;  and  as 
flds  is  all  <tf  the  assets  of  the  estate  of  F.  M. 
Davenport  received  by  the  widow,  as  appears 
by  tbe  master's  report,  the  plaintiff  is  not  oi- 
tltled  to  enter  Judgment  against  tbe  said 
defendant  Winnie  B.  Davenport  The  plain- 
tiff will  only  be  entitled  to  Judgment  against 
sn<A  of  tbe  defendants,  heirs  at  law  of  F.  M. 
Davenport,  the  deceased  surety,  as  appear  to 
have  received  a  portion  of  the  assets  of  the 
estate  of  F.  H.  Davenport  A^^cordlng  to  tbe 
master's  n^gort,  tbe  only  heirs'  (Davenport^s) 
that  rec^ved  assets  tor  which  tb^  are  liable 
to  account  to  plaintiff  are  the  defendants 
Alice  Vance,  Emma  Bpps,  Snsan  B.  Daven- 
port, Harriet  Davenport  (now  Thompson),  Ab- 
ble  Iler,  Lula  Ckix,  Kezlah  Davenport,  and 
Dora  Davenport,  each  of  whom  received  $511.- 
57  out  of  the  proceeds  of  sale  of  the  real 
estate  of  F.  M.  Davenport  sold  under  the  or- 
der of  court  I  find  as  a  matter  of  fact,  and 
conclude  as  mitter  of  law,  that  the  plaintiff  is 
entitled  to  Judgment  against  each  of  the  de- 
fendants Stacy  B.  Hall,  John  T.  Chapman, 
and  the  defendants  Alice  Vance,  Bmma  Bpps, 
Susan  E.  Davenport,  Harriet  Davenport  (now 
Thompson),  Abble  Iler,  Lula  Cox,  Kezlah  Dav- 
enport, and  Dora  Davenpcort  for  tbe  sum  of 
$1,080.78,  with  interest  thereon  from  the  6tb 
day  of  Pebrnary,  18M. 

"It  is  ordered  and  adjudged  that  the  plain- 
tiff, Sallle  P.  Hall,  have  Judgment,  with  leave 
to  have  execution  thereon,  against  the  defend- 


ants Stacy  B.  Hall,  John  T.  Chapman,  and 
each  of  the  defendants  Alice  Vance,  Emma 
Bpps,  Susan  E.  Davenport,  Harriet  Daven- 
port (now  Thompson),  Abbie  iler,  Lula  Cox, 
Kezlah  Davenport,  and  Dora  Davenport,  heirs 
at  law  of  F.  M.  Davenport,  deceased,  for  the 
sum  of  $1,083.76,  with  Interest  thereon  from 
February  15,  1894,  together  with  costs.  It 
Is  further  ordered  and  adjudged  that  the  said 
Judgment  and  execution  can  only  be  enforced 
against  the  defendants  Alice  Vance,  Emma 
Epps,  Snsan  E.  Davenport,  Harriet  Daven- 
port (now  Thompson),  Abble  Iler,  Lula  Cox, 
Kezlah  Davenport,  and  Dora  Davenport  to 
the  extent  of  the  $511.57  of  the  assets  of  the 
estate  of  F.  M.  Davenport  reported  by  tbe 
master  to  have  been  received  by  each  of  said 
heirs  at  law. 

"Any  of  tbe  parties  to  this  action  are  at  llb> 
eoty  to  a.pply  for  further  orders  at  tbe  foot  vt 
the  decree." 

The  plaintUt  Sallle  P.  Hall,  enqited  to  tbe 
decree  of  his  bonor.  Judge  L  D.  Wltherqmon, 
on  flie  following  grounds:  "(1)  Because  bis 
iHnior  erred  in  b(Adlnff  tiiat  the  belrs  at  law  of 
F.  M.  Davmpurt,  tbe  deceased  surety,  eouM 
only  be  held  to  account  to  tbe  plaintiff  for  the 
funds  In  the  hands  of  the  guardian,  Stacy  B. 
HaU.  on  November  4, 1882,  the  date  (tf  the  ex- 
ecution of  the  second  bond,  with  Interest  on 
said  sum,  whereas  be  shoold  have  bdd  that 
said  belrs  were  resptmslble,  to  the  extent  of 
assets  received  by  them  from  tbe  estate  of 
th^r  ancestor,  for  the  enttare  period  of  guard- 
ianship of  said  guardian,  and  for  all  sums  of 
mon^  received  by  her  during  said  guard- 
ianship, and  not  subsequently  accounted  for. 

That  bis  bonor  erred  in  holding  that  the 
master  did  not  err  In  admitting  the  testimony 
of  A.  W.  Bunulde^  taken  de  bene  esse  before 
W.  W.  Gilbert  at  QraysvUle,  Oa.,  there  behig 
nodilng  in  tbe  record  to  show  that  Ibe  said 
W.  W.  Gilbert  was  an  offlca  antborlBed  by 
law  to  take  such  testtmonj.  ^  That  bis 
honor  erred  in  holding  that  the  master  did 
not  err  in  admitting  the  testimony  of  T.  H. 
Oooke,  John  T.  Chapman,  and  J<Ain  U.  dais 
dy,  as  no  pn^er  ground  for  admission  ct  sec- 
ondary evidence  had  been  shown,  and  said 
testimony  being  hearsay  and  Irrelevant,  and 
not  properly  admisdble.  (4)  That  his  tumor 
erred  in  sustabilng  tbe  finding  of  the  master 
that  an  <»dw  was  passed  by  tbe  protnte 
Judge  of  Laurens  county.  In  1882,  discharging 
the  surety,  F.  M.  Davenport,  from  all  further 
liability  as  surety  on  said  bond,  and  also  in 
holding  that  said  surety  was  discharged  from 
further  liability  without  an  accounting  being 
tiad,  and  without  a  revocation  of  the  letters 
of  guardianship  by  proceedings  In  the  probate 
court  in  1882.  (5)  That  his  honor  erred  In 
holding  that  the  defendant  Winnie  B.  Daven- 
port Is  not  liable  for  the  assets  of  the  estate 
of  F.  M.  Davenport  received  by  her,  and  that 
tbe  plaintiff  is  not  entitled  to  Judgment 
against  said  Winnie  B.  Davenport.  (6)  That 
his  honor  erred  in  sustaining  tbe  exceptions 
of  the  defendant  heirs  at  law  of  F.  M.  Daven- 
port to  tbe  report  of  the  master,  aUg^lng  that 
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he  emed  In  adding  the  ftccrned  InteraBt  due 
Norember  4,  1882  (date  <tf  new  bond),  and 
charging  Interest  on  said  amount  to  Janoary 
1,  1800.  (7)  That  his  honor  erred  In  htdding 
that  the  property  aet  ^?art  to  lira.  Winnie  B. 
Davenport  consisting  of  IfiO  aereB  of  the 
home  place  of  F.  M.  Darenport,  deceased, 
was  set  olf  to  her  as  a  homestead,  and  that 
It  was  not,  ft«  this  reason,  liable  to  exetmtion 
for  plaintiff's  debt,  and  that,  therefore,  judg- 
ment conld  not  mn  against  her  on  account  of 
bsx  possession  and  ownership  of  said  prop- 
erty." 

The  fidlowing  exertions  were  served  on 
behalf  of  certain  defendants:  "(1)  Because 
his  honor  erred  fn  finding  as  a  matter  of  fact 
that  at  the  time  of  the  executitm  of  the  sec- 
ond bond  by  Stacy  E.  Hall,  as  guardian,  no 
accoonting  was  made  by  her  of  her  ward's  es- 
tate, whereas  he  should  have  found  that  at 
such  time  an  accounting  was  had,  and  a  bal- 
ance struck,  and  the  amount  thus  ascertained 
to  be  due  found  to  be  in  her  hands.  (2)  Be- 
cause his  honor  erred  In  not  concluding  as 
matter  of  law  that  the  prranmption  was  that 
the  said  Stacy  B.  Hall,  as  guardian,  had  In 
her  hands  at  the  time  of  the  ^ecutlon  of  the 
second  biwd,  or  at  the  time  of  her  second  ap- 
pointment. If  it  be  held  she  was  so  reappoint- 
ed, the  amount  she  was  then  due  the  ward.  It 
bavlDg  been  found  as  a  matter  of  fact  that 
no  breach  of  duty  had  been  committed  by  said 
guardian  up  to  the  time  of  the  execution  of 
.the  second  bond.  (3)  Because  his  honor  erred 
in  finding  as  matter  of  fact,  and  concluding  as 
matter  of  law,  that  the  plaintiff  was  entitled 
to  judgment  against  the  defendants  Alice 
Vance,  Emma  Epps,  Susan  E.  Davenport, 
Harriet  Davenport  (now  Thompson),  Abble 
Iler,  Lula  Cox,  Kezlah  Davenport,  and  Dora 
Davenport  for  the  sum  of  $1,080.76,  whereas 
he  should  have  held  tliat  the  complaint  should 
be  dismissed  as  to  such  defendants,  and  that 
plaintiff  was  entitled  to  no  judgment  against 
them." 

By  a  mistake  of  the  master  which  was  over- 
looked by  counsel  in  this  case,  tbe  master  re- 
ported  that  8  of  the  heirs  of  F.  M.  Davenport 
(naming  them)  bad  received  $4,092.70,  where- 
as this  amount  was  divided  among  11  heirs. 
Tbe  3  thus  omitted  were  Anne  Campbell,  Ma- 
ry A.  Cason,  and  Nancy  E.  Chapman.  Tbe 
circuit  judge  confirmed  the  master's  report  In 
this  particular,  the  mistake  not  being  brought 
to  his  attention.  The  amount  received  by 
each  of  said  heirs  from  the  father's  estate 
was  $372.06,  and  it  Is  agreed  between  counsel 
in  this  cause  that  the  decree  of  the  circuit 
judge  shall  be  corrected  so  as  to  give  judg- 
ment aRalnst  the  three  thus  omitted,  and  to 
limit  the  recovery  against  each  of  the  heirs 
to  the  amount  received  by  each,  to  wit,  $372.- 
00.  It  is  also  agreed  that  the  exceptions, 
notice  of  appeal,  etc.,  shall  be  deemed  correct- 
ed so  as  to  include  these  three  also. 

Earie  &  Quattlebaum,  for  appellants.  Job. 
A.  McGuUough  and  Haynswortb  &  Parker, 
for  respondent. 


GAKY,  J.  The  defendant  Stacy  B.  HaU 
was  aH>ointed  guardian  of  the  person  and  es- 
tate of  her  Infant  daughter,  SaUle  P.  Ball,  by 
the  probate  court  of  Lamrens  connty  In  Octo- 
ber, 1874,  and  Immediately  thereafter  took 
chuge  ot  her  ward's  estate,  consisting  of  a 
fann  in  Idurens  coun^,  and  received  the 
rents  therefrom  until  lt»0,  when  plaintiff 
married  and  took  possession.  Tbe  plaintiff 
became  of  age  In  imi,  and  soon  thereafter 
made  demand  on  her  guardian  for  a  settle- 
ment cf  her  estate,  which  being  xefosed,  she 
Instituted  this  action  for  an  accounting  against 
said  guardian,  and  J<dm  T.  Ohainnan,  <nie  of 
the  sureties  on  her  bond,  and  tbe  heirs  at  law 
of  F.  M.  ItaTenport,  the  oiher  surety,  who 
died  before  this  action  was  commenced-  The 
case  was  heard  by  hts  honor.  Judge  ^tlia>- 
spoon,  on  exception  to  the  report  of  tbe  mas- 
ter, whereiQfUk  he  rendered  a  decree,  wbidi, 
together  with  the  exertions  both  on  the  part 
of  the  lOalntlff  and  defendants,  will  be  Incor- 
porated in  the  r^rt  of  the  case.  We  will 
first  consider  tbe  exceptions  on  the  part  of 
the  plalnUff. 

Exception  I.  In  considering  this  exception, 
it  may  be  wcU  to  ref^  to  the  statntory  law 
of  our  state  on  this  subject,  which  Is  as  tbl- 
lows:  **The  Judge  of  probate,  on  a^Kilntlng 
a  guardian  to  any  estate,  shall  require  him  to 
enter  Into  bond  to  hlmsdf  and  his  successors 
in  a  penalty  of  doable  tbe  amount  of  the  es- 
tate; and  shall  have  the  same  power,  aa  to 
relieving  tbe  sureties  of  a  guardian,  which  Is 
given  to  him  by  section  2081  in  the  case  ot  re- 
lieving the  soreties  of  an  administrator." 
Ber.  St  f  217a  "It  iihaU  be  the  duty  of  tbe 
judge  of  probate  in  v^ose  <^Ice  an  adminis- 
tration bond  Is  lodged  upon  a  petition  filed  by 
any  of  the  sureties  to  the  same  who  conceive 
themselTeB  In  danger  of  b^ng  Injured  by  aoch 
suretyship,  to  smumon  the.  adminlatrator  be- 
fore him,  and  make  such  order  oc  decree  for 
tbe  relief  of  the  petitioner  as  may  not  impair 
or  affect  the  right  of  the  parties  Interested 
In  the  estate."  Id.  {  2031.  Much  of  the  con- 
fusion as  to  tbe  law  iqm^  this  question,  we 
tliink,  arises  ^m  the  attempts  to  reconcile  tbe 
dicta  of  conflicting  opinions,  Instead  of  int»^ 
preting  the  statute  in  sncb  a  manner  as  to 
accomplish  the  purpose  for  whl<Sx  It  was  «i- 
acted.  Without  undertaking  to  review  the 
many  dedslons  of  our  courts  ot  last  reMHl  on 
this  subject,  we  are  contoit  to  state  the  prin- 
ciples dednclble  from  them  that  are  ^^llca- 
ble  to  this  case:  (1)  Wben  tbe  surety  on  a 
guardian's  bond  files  a  petition  to  be  dischar- 
ged from  liability,  and  the  court  grants  an 
order  for  mch  discharge,  and  a  new  bond  Is 
executed,  but  no  new  letters  of  guardianship 
are  Issued,  the  surety  is  liable  for  all  tbe 
property  of  the  ward  in  tbe  hands  of  the 
guardian  at  the  time  of  the  discharge  (2) 
Such  surety,  however.  Is  not  liable  for  the 
property  of  the  ward  that  may  come  Into  the 
hands  of  the  guardian  after  the  surety  has 
been  discharged.  Chief  Justice  O'Neall,  de- 
livering the  opinion  of  the  court  In  Trimmler 
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T.  Trail,  2  Bailey,  4S0,  expresses  the  vlewe 
which  we  entertain  upon  the  question  In  the 
following  la&i^uage:  "If  the  ordinary,  on  dt- 
iBg  the  admlnletrator  to  appear,  at  the  in- 
stance of  hiB  sureties,  diould  merdy  take  a 
new  bond,  with  new  sureties,  from  him,  this 
would  not  discharge  tbe  former  sureties  from 
a  past  liability,  although  th^  would  not  be 
liable  to  a  future  <nie.  It  Is  ateo,  I  think, 
unquestionable  that  tbe  new  snretlea  woold 
be  liable  tor  any  fonds  which  the  adminis- 
trator then  had  in  bis  hands.  Joyner  t. 
Cooper  (dedrled  at  Charleston  In  Februaiy 
last)  2  Bailey,  199;  McDoweU  t.  OaldweU. 

2  McCord,  55;  and  Treasurers  r.  Taylor 
(decided  at  this  term)  2  Baltey,  Q21.  In 
such  a  case  the  security  wunld  be  cumula- 
tive, and  the  creditors  or  dlstribnte»i  would 
hare  the  right  to  recover .  the  fund  from 
the  first  as  well  as  tbe  second  sureties:  In 
the  language  of  Judge  C<dcock  in  the  case 
of  Shdtcm  T.  Cnreton:  'Admitting  that  tbe 
discharge  could  operate  as  to  future  liabili- 
ties, it  cannot  affect  those  which  did  exist 
There  is  no  power  wbldi  could  release  the 
securlttea  from  such.'  8  McCord,  417.  If, 
however,  at  the  time  a  new  bond  Is  given,  no 
liabilities  bare  attached,  as  where  tbe  admln- 
Istntor  has  legally  inventoried  and  sold  the 
estate,  but  has  not  received  any  of  tbe  funds, 
then  tbe  liability  for  the  falling  to  account 
would  be  cast  on  tbe  n^  smvtles  alone." 
See,  also,  Bobo  Yalden,  20  S.  C.  279;  OU- 
llam  T.  McJunk:n,  2  S.  C.  4^;  McKay  t. 
Donald,  8  Rich.  Law.  331;  Ordinary  v.  Wal- 
lace, 1  Kch.  Law.  507;  Hill  v.  Calvert,  1 
Rich.  Eq.  06;  McMeekIn  t.  Huson,  3  Btrob. 
327i  Glenn  t.  Wallace.  4  Strob.  Eq.  149; 
OwwB  T.  Walker,  2  Strob.  Eq.  289;  Field  t. 
Pelot,  McMul.  Eq.  369;  Shelton  v.  Cureton. 

3  HcOwd,  412;  Enlcks  v.  Powell,  2  Strob.  Eq. 
196;  Waterman  t.  BIgham.  2  Hill  (S.  G.)  612; 
Alemnder  y.  Bullard,  Bice,  Bq.  23.  The  first 
exception  is  overruled. 

Exception  2.  This  exception  relates  to  the 
testimony  of  A.  W.  Bumslde  taken  de  bene 
esse,  which  was  objected  to  on  the  gronnd 
that  tiiere  was  nothing  In  the  record  to  show 
that  tbe  person  before  whom  It  was  taken  was 
an  officer  authorized  1^  law  to  take  sndi  testi- 
mony. The  defendants'  attorneys  served  a 
motion  on  plalntUTs  attorneys  that  they  would 
take  the  tostimony  of  Bumslde  "before  W. 
W.  Gilbert,  a  nothry  public  for  the  state  ot 
Greorgia,"  etc  The  examination  was  duly 
had  In  accordance  with  tiie  notice,  and  vari- 
ous questions  propounded  on  cnns-examlna- 
tlon  on  behalf  of  the  plaintiff.  The  depo^- 
tion  was  torwarded  by  maJl  to  the  clerk  ot 
court  for  Greenville  county  with  the  formali- 
ties required  by  law.  The  envelope  was 
sealed,  and  across  Ite  flap  was  written,  "W. 
W.  Gilbert  (L.  S.)  N.  P.  &  J.  P.,  notary  public 
authorized  to  take  testimcoiy."  No  objeiition 
was  made  to  tbe  opening  of  tbe  dqtorition, 
but  tbe  Introduction  of  the  testhnony  was  ob- 
Jected'to,  on  the  gronnd,  as  ststed  In  the  mas- 
ter's r^rt,  "that  It  was  not  the  beet  evi- 


dence of  tbe  facts  sought  to  be  disclosed." 
The  failure  of  the  plaintiff  to  object  to  the 
testimony  on  the  ground  stated  In  the  eseep- 
tion  was  a  waiver  of  snch  objection.  Tbe 
second  exception  Is  overruled. 

Exception  3.  Tbis  exception  was  predicated 
on  the  fact  that  the  testimony  of  A.  W. 
Bumslde  was  biadmlsslble.  The  exception 
raising  the  question  as  to  the  admissibility  of 
Bumslde's  testimony  having  been  overruled, 
the  third  excepUm  is  also  overruled. 

Exception  4^  This  court  is  satisfied  that  his 
honor,  the  circuit  judge,  was  correct  in  sus- 
taining tbe  finding  of  the  master  that  an  or* 
der  was  passed  by  the  probate  judge  of  Lau- 
rens county  tai  1882  discharging  tbe  surety,  F. 
M.  Davenport,  from  all  further  llablllly  on 
said  bond.  His  honor  was  also  correct  In  de- 
ciding that  an  accoonting  was  not  necessaiy 
before  the  surety  could  be  discharged  from 
further  llablllly.  GUllam  V.  McJunkln,  2  a 
C.  Vniee  the  principle  horelnbetore  an- 
nounced, It  was  not  necessary  tbat  tbe  let- 
ters of  gnardlansblp  should  be  revoked  In  or- 
der* to  discharge  the  surety  fnnn  future  liabil- 
ity.  The  fourth  exception  Is  overruled. 

Exceptions  6  and  7.  These  two  exceptions 
will  be  considered  together.  Tbe  land  was 
not  set  apart  to  Mra  Winnie  B.  Davenport  as 
a  homestead,  but  In  lieu  of 'her  dalm  of  dow- 
er. In  relinquishing  her  right  of  dower,  she 
gave  a  valuable  cfmsideration  for  the  land  set 
apart  to  h&.  Having  given  valuable  consid- 
eration for  the  land  set  apart  to  her.  It  would 
be  Inequitable  to  allow  tbe  plaintiff  to  oiter 
up  judgment  against  her,  and  sell  this  land  to 
pi^  tbe  Indebtedness  of  F.  M.  Davenport,  de- 
ceased. These  exceptions  cannot  be  sus- 
tained. 

Exception  6.  The  plaintiff's  attorn^  aban- 
doned this  exception,  and  It  will,  therefore, 
not  be  considered. 

We  come  now  to  a  consideration  (tf  the  de- 
ffflidants*  exceptions.  The  principles  herein- 
before announced  show  that  the  questions 
raised  by  tbe  first  and  second  exceptions  are 
immaterial,  and  need  not  be  considered.  We 
see  no  error  on  the  part  of  the  circuit  judge 
as  alibied  In  the  third  esceptUyD.  Indeed, 
the  defendants'  attorn^  In  th^r  ailment 
before  this  court  did  not  discuss  either  the 
first,  second,  or  third  exception  of  the  defend- 
ants. It  is  the  Judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  afSrmed. 


iU  a.  C.  603) 

BROWN  et  al.  v.  McGALL  et  aL 

(Supreme  Court  of  South  Carolina.  Sept.  7, 
1895.) 

Deeu—Con8trcctios— Estates  m  Rbmaikdbr. 

1.  A  deed  to  L.,  "his  heirs  and  assigns  for- 
ever," to  be  held  by  him  pursuant  to  "the  nses, 
trusts,  and  limitations"  mentioned  fn  an  order 
made  in  a  Bait  by  D.,  widow  of  B.,  against  his 
children,  for  partition  and  settiement  of  his  es- 
tate,—the  order  bdng  that  the  commissioner 
execute  a  conveyance  to  L.  of  the  prop«ly  aJ- 
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lotted  to  D.,  and  of  all  other  interests  she  mifcht 
hare  In  the  estate  of  B.  in  tnist  tor  D.  dniinff 
her  life,  and  after  her  death  to  the  use  of  h&f 
children  by  B.,--TestB  In  the  trustee  an  estate 
in  fee  simple. 

2.  Under  a  deed  in  tmst  for  the  tise  of  D., 
widow  of  B.,  daring  her  life,  and  after  her 
death  to  the  use  of  her  children  hj  B.,  "the  is- 
sue of  a  deceased  child  taking  by  representation 
the  parent's  share,"  all  snch  children,  being  in 
esse  when  the  deed  was  executed,  toob  Tested 
transmissible  estates  in  remainder,  liable  to  be 
divested  only  by  their  dying,  during  the  lifetime 
of  the  life  tenant,  leavii^  iMae.  So  that  where, 
during  the  life  of  the  Ufe  tenant,  one  of  B/s 
children  died,  leaving  no  issue,  one  to  whom 
ha  had  in  his  lifetime  sold  hts  interest  would 
be  entitled  to  it,  or,  he  not  haTing  disposed  of  it, 
his  heirs  would  be  entitled  to  It;  but  where,  be- 
fore the  death  of  the  life  tenant,  one  of  B.'s 
dJIdren  died,  lea^ng  children,  they  would  be 
entitled  to  Us  IntOTest.  notwithstanding  he  had 
sold  it. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county;  D.  A.  Townsend,  Judge. 

Suit  by  George  W.  Brown  and  others 
against  Emily  S.  McGall  and  oth^s  for  par^ 
tltlon.  From  the  decree,  certain  defendants 
appeaL  Modified.  . 

The  decree  of  the  court  below  was  as  fol- 
lows: 

"This  IB  an  action  fOr  the  partition  of  a 
tract  of  land,  and  a  question  of  title  is  raised, 
as  to  some  of  the  defendants.  The  main  con- 
test arises  upon  the  craistmctlon  of  a  deed 
or  deeds  of  conveyance  of  said  tract  of  land 
made  under  order  of  court,  by  the  commls- 
Bloner  In  equity,  to  William  Lewis,  as  tms- 
tee,  and  inToives  the  question  whether  James 
D.  Blandlng,  Octavla  Moses,  and  the  dev- 
isees of  John  S.  Richardson,  the  elder,  who 
purchased  certain  intM>eata  in  said  land,  and 
James  E.  Baumgartner,  who  married  one  of 
the  parties  in  interest,  have  now  any  Inter- 
eat  in  said  land.  In  order  to  understand  the 
case.  It  Is  necessary  to  go  back  of  said  deeds, 
to  the  death  of  James  R.  Berry.  James  B. 
Berry  died  leaving  a  widow,  Dorcas  Berry, 
and  eight  children,  to  wit,  Julia  A.,  Emily 
S.,  William  M.,  James  J.,  Richard  S.,  Tbeo- 
dore  B.,  Matilda  A.,  and  Vedora.  The  widow 
married  Dr.  Washington  H.  Brown,  and  to- 
gether tb^  filed  their  bill  In  equity  to  settle 
up  the  estate  of  the  said  James  B.-  Berry. 
In  the  suit  thus  commenced  an  order  was 
made  directing  the  commissioner  In  equity 
to  convey  by  deed  the  share  and  interest 
of  Dorcas  Brown  In  the  estate  of  James  R. 
Berry  to  William  Lewis,  in  trust  to  and  for 
the  use  of  the  said  Dorcas  Brown  during  Ufe, 
and  after  her  death  to  the  use  of  the  said 
Washington  H.  Brown  for  Ufe,  and,  &tter 
the  death  of  the  survivor,  one-half  to  the 
children  of  Dorcas  by  James  R.  B^y,  the 
Issue  of  a  deceased  <diUd  taking  by  repre- 
sentation the  parent's  share,  and  the  othw 
half  to  her  Issue  by  Washington  H.  Brown, 
the  issue  of  a  deceased  child  taking  by  repre- 
sentation Its  parent's  diare.  Upon  the  con- 
struction of  the  deed  or  deeds  thus  ordered 
and  made  arises  almost  the  entire  contention 
In  this  case.  The  Ufe  tenants  are  dead.  Of 


the  Berry  children,  only  two  (JuUa  A.  Bracy 
and  Emily  S.  McCall)  are  living.  The  other 
■Ix  predeceased  the  life  tenants,  four  of  them 
leaving  children  living  at  the  death  of  the 
BurrlTor  of  the  life  tenants,  as  follows: 
James  J.  Berry  left  John  Berry  and  William 
Berry.  Richard  S.  Berry  left  Bennett  Beny, 
Harris  Berry,  Richard  Berry,  Lavle  Berry, 
Martha  Ella  Berry,  and  Dorcas  Elizabeth 
Berry.  Yedora  Berry  left  Wedey  Weeks, 
Josephine  Hodge,  Olain  D.  Harvin,  and  Paul- 
ine Broadway.  William  M.  Berry  had  one 
■on,  but  both  father  and  son  predeceased 
life  tmants.  Matilda  predeceased  Ufe  ten- 
ants, leaving  her  husband,  James  E.  Baum- 
gartner, and  a  dau^ter,  who  predeceased 
the  life  tffiiants,  and  left  her  father,  the  said 
James  E.  Baumgartner,  who  Is  now  living. 
There  is  no  evidence  as  to  the  date  of  hex 
death.  Of  the  Brown  diUdren,  Oe<»ge  W. 
and  B.  V.  Brown  anrvlve  the  Ufe  tenant^ 
and  are  parties  to  this  action.  One  Jeese 
Brown  died  and  left  three  children,  to  wit. 
Edward  Brown,  FeUx  Brown,  and  Gewge 
Brown,  who  are  parties  to  this  actl<»L 
James  D.  Blandlng  was  made  a  party  to  this 
action  for  the  reason  that,  having  purchased 
the  Interest  of  William  M.  Berry  in  his  life- 
time, he  claimed  a  fee-simple  title  In  said 
land,  to  the  »tent  of  me  Bhar&  Octavia 
Moses  was  made  a  party  to  this  action  tor 
the  reason  that,  having  purchased  the  In- 
terest of  James  J.  Berry  In  his  lifetime,  she 
claimed  a  fee-simple  title  in  said  land,  to  the 
extent  of  one  share.  John  8.  Richardson, 
the  elder,  was  made  a  party  to  this  action 
for  the  reason  that,  having  purchased  the  In- 
terest  of  Richard  S.  Berry  in  his  lifetime, 
he  claimed  a  fee-slmple  title  In  said  land, 
to  the  extent  of  one  share;  and,  having  died, 
bis  devisees  (John  S.  Richardson,  the  young- 
er, Katharine  M.  Duncan,  and  D.  M.  Rich- 
ardson) have  been  made  parties,  by  order  of 
the  court  James  E.  Baumgartner  was  made 
a  party  to  this  action  tor  the  reason  that  be 
claimed  to  have  Inherited  one  share  in  said 
land  from  the  parties  In  interest  There  is 
no  contention  about  the  Interest  that  the 
Brown  dilldren  took.  There  la  no  doubt  that 
they  took  contingent  Intereets,  and,  the  Ufe 
tenants  having  died,  G.  W.  Brown,  B.  F. 
Brown,  and  the  chUdren  ot  Jesse  Brown  took 
among  them,  under  the  deed,  one-half  of  the 
trust  Interest 

"The  only  question  of  Importance  Is  the 
character  of  the  Intarests  taken  by  the  Berry 
chUdren  under  said  conveyance.  It  Is  con- 
tended on  the  one  hand  that  the  said  intei^ 
eats  were  contingent  upon  a  survival  of  the 
life  tenants,  and  that  James  D.  Blandlng, 
Octavia  Moses,  and  John  8.  Richardson's 
devisees  have  now  no  Intoest  In  said  land, 
because  the  parties  from  whom  they  pvr- 
chased,  to  wit,  WUliam  M.  Berry,  James  J. 
Beny,  and  Richard  8.  Berry,  predeceased  the 
life  tenants;  and  further  that,  as  no  words  of 
Inheritance  were  used  in  said  deeds,  only  a 
Ufe  estate  was  thoreby  cooTcgred  to  the  Ber- 
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ry  children,  and  that  fbe  grantees  of  such  as 
are  now  dead  have  no  Interest  In  said  land. 
On  the  other  ^and  It  Is  contended  that  said 
interests  were  vested,  and  that  said  grantees 
bare  a  Cee-simple  tltl^  to  the  extent  of  tiielr 
several  purchases. 

"If  the  deeds  made  under  order  of  the 
court  conveyed  only  a  life  estate  to  Dorcas 
and  Dr.  Brawn,  and  then  a  Ufe  estate,  mere- 
I7,  to  the  children  of  Dorcaa  by  both  mar- 
riages, the  solution  of  this  whole  question 
would  be  very  much  simplified.  To  deter- 
mine this,  we  moat  look  at  the  order,  and 
not  at  the  deeds.  The  order  directed  that  all 
the  Interest  of  Dorcas  in  James  R.  Berry's 
estate  be  conveyed.  What  was  that  Inter- 
est? Was  It  a  dower  Interest,  and  therefore 
only  for  her  life,  or  was  It  a  fee-simple  Inter- 
est? If  it  bad  been  the  former,  the  court 
would  not  have  ordered  a  conveyance  which 
carried  It  beyond  the  term  of  her  natural 
life.  The  Inference  Is,  then,  that  It  was  a  fee- 
simple  interest,  and  If  this  Is  correct  the  or- 
der supplies  all  defldencles  In  the  deed.  So 
much  as  to  the  quantity  of  interest  convened 
by  said  deeds.  Now  as  to  the  character  uf 
the  Interest  taken  by  the  Berry  children.  The 
character  of  the  interest  taken  by  the  Berry 
children  Is  a  matter  of  some  difficult,  but  X 
am  forced  to  the  conclusion  that  they  took 
contingent  Interests,  Inasmuch  as  It  was  un- 
certain, till  the  death  of  the  life  tenants, 
whether  the  Berry  children,  or  their  Issne, 
would  take.  If  this  Is  correct,  then  the  In- 
terest of  two  of  them,  to  wit,  Matilda  and 
William  M.,  both  of  whom  predeceased  the 
life  tenants,  and  left  no  Issue  living  at  the 
death  of  the  life  tenants,  reverted  back  to 
the  estate  of  Dorcas  Brown,  and  descended, 
under  the  statute  of  distributions,  to  the 
heirs  at  law  of  Dorcas  Brown;  and  the  chil- 
dren of  James  J.  Berry  and  Richard  S.  Ber- 
ry are  now  entitled,  under  the  deed,  to  the 
shares  of  their  parents.  Instead  of  their  gran- 
tee. 

"This  disposes  of  the  claims  of  James  D. 
Blandlng,  dctavia  Moses,  the  devisees  of 
John  S.  Richardson,  the  elder,  and  James  E. 
Baumgartner,  none  of  whom  are  entitled  to 
anything.  It  remains  only  to  determine 
what  each  of  the  other  plaintiffs  and  de- 
fendants are  entitled  to.  Julia  A.  Bracy  is 
entitled  to  %  oC  %  (making  i/m)  of  the  trust 
estate.  She  Is  entitled  also  to  i/s  of  the  ^  of 
%  of  the  trust  estate  to  which  William  would 
have  been  entitled  had  he  lived,  and  also  to 
»/»  of  the  %  of  %  of  the  trust  estate  to  which 
Matilda  would  have  been  entitled  had  she 
lived.  I  say  V».  because  the  Vs  (William's 
and  Matilda's  added  together)  descend.  unrt»«- 
the  statute  of  distribution,  to  two  living  chil- 
dren (Julia  A.  Bi-acy  and  Emily  S.  McCall), 
and-  to  the  children  of  the  four  who  died 
(Theodore  R.,  Richard  S.,  James  3.,  and  Ye- 
dora  Harvln),  and  to  two  of  the  Brown  chil- 
dren living  (George  W.  and  B.  F.  Brown), 
and  to  the  children  of  Jesse,  deceased. 
Therefore  there  are  nine  dlTislons  of  the  V» 


which  descends  by  Hie  statute  of  cUstrlbu- 
tlons.  Hence  Julia  A.  Bracy  is  entitled  to  % 
of  %  pins  »/b  of  */a  of  H  of  the  entire  trust 
estate,  or  ^^/m  of  the  entire  trust  estate. 
Emily  S.  Mc(7all  Is  entitled  to  the  same  as 
Julia  A.  Bracy.  The  children  of  Theodore  R. 
Berry  are  entitled  each  to  %  of  11/144  of  the 
-entire  trust  estate.  The  children  of  James  J. 
Berry  are  entitled  each  to  %  of  11/144  of 
the  entire  trust  estate.  The  children  of  Rich- 
ard S.  Berry  are  entitled  each  to  i/s  of 
"/ill  of  the  entire  trust  estate.  The  chll- 
Aren  of  Vedora  Harvln  are  entitled  each  to 
M  of  11/144  of  the  entire  trust  estate;  George 
W.  Brown,  to  ^Vi**;  B.  F.  Brown,  to 
*Vi«i:  and  the  children  of  Jesse  Brown 
each  to  %  of  »Vi4«  (equal  to  »«Ai2,  or 
^'/jia.  Of  the  entire  tmst  estate).  If  there 
was  any  evidence  to  show  which  died  first,— 
Wm.  M.  Berry,  or  the  daughter  of  Matilda, 
—the  mode  of  calculation  would  dlfFor,  but 
the  result  would  be  the  -  sajn&  The  other 
parties  are  entitled  to  nothing.  And  It  Is  so 
ordered  and  decreed.  It  is  further  ordered 
that  a  writ  of  partition  Issue  according  to 
law  and  the  practice  of  this  court,  and  that 
any  party  to  this  action  have  leave  to  apply 
at  chambers,  to  the  judge  of  the  "nUrd  dr- 
cult,  for  any  further  orders  that  may  be  nec- 
essary to  carry  out  this  decree.  The  evi- 
dence Is  not  sufficient  to  show  that  Julia  A. 
Bracy  Is  liable  to  any  of  the  parties  In  In- 
terest for  rents,  after  paying  taxes  im  the 
place." 

The  grounds  submitted  by  plaintiffs  for  sus- 
taining the  decree  were  as  follows: 

"First.  As  to  whether  the  estates  In  remain- 
der were  In  fee  simple,  or  for  life,  merely,  in 
the  remalnder^men.  Though  no  words  of  In- 
heritance were  used,  yet,  as  his  honor  states, 
It  was  clearly  the  intention  to  settle  the  whole 
estate  of  Mrs.  Brown.  A  deed  of  settlement 
was  executed  by  the  commissioner  to  the 
trustee,  declaring  the  trusts  and  limitations 
according  to  the  directions  of  the  court.  The 
property  settled  was  entirely  personalty,  and 
the  limitations  of  the  deed,  as  to  personalty, 
were  sufficient  to  pass  the  entire  estate  to  the 
remainder-men,  without  words  of  inheritance. 
Money  funds  of  the  trust  estate  were  used  by 
the  trustee  In  purchasing  the  land  which  was 
conveyed  to  the  trustee  to  be  held  on  the 
trusts  and  limitations  previously  prescribed, 
which  could  not  be  done  unless  the  remainder- 
men should  be  entitled  to  the  same  entire,  ab- 
solute, fee-simple  estate  In  the  land  which 
they  were  entitled  to  In  the  money  which  was 
changed  Into  land.  The  mere  change  of  mon- 
ey of  the  trust  estate  into  land  could  not 
change  the  character  or  extent  of  the  estates 
In  remainder  prescribed  for  the  trust  prop- 
erty while  It  was  personalty.  In  the  constmc- 
tlon  of  those  limitations,  the  land  continued 
to  be  the  money  which  was  used  to  purchase 
It  Second.  As  to  who,  on  the  death  of  the 
life  tenants,  were  entitled  as  remainder-men: 
(1)  In  the  construction,  especially  of  deeds  of 
settlement,  the  Intention  lias  weight  It 
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would  seem  manifest  that  tbe  intention  was 
that  the  persons  to  be  provided  for  were  the 
children  living  at  surviving  life  tenant's  death 
and  the  issue  of  predeceased  children.  Who 
should  be  entitled  would  be  unknown  until 
that  death,  and  the  limitation  was  therefore 
a  contingent  one.  (2)  Tbe  remainder  was 
limited  to  a  class,  'children,'  and  only  such  per-, 
sons  as  answered  to  that  description  at  the 
death  of  surviving  life  tenants  could  take; 
tbe  death  of  any  of  the  class  before  that 
event,  leaving  Issue  who  should  be  then  alive, 
being  provided  for  by  the  substitution  of  such 
issue  In  place  of,  and  as  representing,  the  de- 
ceased child.  (3)  As  to  purchasers  at  sher- 
iff's sales  of  alleged  ^res  of  children  who 
predeceased  surviving  life  tenant,  leavlitg  Is- 
sue then  alive,  being  entitled.  Instead  of  such 
issue.  That  construction  would  nullify  the 
terms  and  provisions  of  the  deed.  Tbe  rights 
of  such  issue  were  as  K^early  declared  as 
those  of  any  children  who  Bhoold  Burvive  life 
tenant.  (4)  Such  issue  was  *substitnted'  for 
the  deceased  child,  and  were  to  take  as  a 
chUd." 

J.  D.  Blandlng,  in  pro.  per.  T.  B.  Eraser, 
Jr.,  for  appellant  J.  E.  Baumgartner.  Lee  & 
Moise  and  R.  O.  Pnrdy,  for  otber  appellants. 
Haynsworth  &  Haynswortb  A  Cooper,  for  re- 
spondents. 

McIVER,  a  7.  James  R.  Berry  died  many 
years  since,  Intestate,  leaving  an  estate  both 
real  and  personal,  among  wbfcfa  was  tbe  tract 
of  land,  containing  4S0  acres,  which  is  tbe 
subject-matter  of  the  present  action.  He  left, 
as  bis  helis  at  law  and  distributees,  his  wid- 
ow, Dorcas,  and  eight  children,  Tlx.  Julia 
A.,  Emily  S.,  William  M.,  James  J.,  lUchard 
a.,  Theod(Hn  B.,  Matilda,  and  Vedora.  Dor- 
cas, the  widow,  subsequently  Intermarried 
vrtth  one  Washington  H.  Brown.  On  the 
29th  of  December,  1846,  a  bUl  was  filed  In  the 
court  of  equity  by  the  said  Washington  H. 
Brown  and  wife,  Dorcas,  against  the  children 
of  tbe  said  James  R.  Berry,  for  a  partition 
and  settlement  of  bis  estate.  Under  this  pro- 
ceeding It  appears  that  a  partition  of  the  per- 
sonal property  was  made,  and  the  tract  of 
land  above  mentioned  was  ordered  to  be  sold. 
It  also  appears  that  the  share  of  Dorcas 
Brown  in  the  estate  of  her  first  husband  was 
settled  upon  her,  and  the  commissioner  In 
equity  was  ordered  to  execute  "a  conveyance 
to  William  Lewis  of  the  property  allotted  -to 
Mrs.  Brown  In  the  said  partition,  and  of  all 
other  interest  she  may  have  In  the  estate  of 
her  intestate  [the  said  James  B.  Berry]  In 
trust  fM"  the  use  of  Mrs.  Brown  during  her 
natural  life,  and  after  her  death  to  the  use  of 
Dr.  Brown  [the  said  Washington  H.  Brown] 
for  life,  and,  after  the  death  of  tbe  survivor, 
one-half  to  the  use  of  her  children  by  her  late 
husband,  James  R.  Berry,  the  Issue  of  a  de- 
ceased child  taking  by  representation  the  par- 
ent's share,  and  the  other  half  to  her  issue  by 
her  present  husband.  Dr.  Brown,  the  Issue  of 


a  deceased  child  taking  by  representation  the 
parent's  share."  In  pursuance  ot  this  order 
the  commissioner  In  equity,  on  the  14th  day 
of  August,  1849,  executed  a  deed  to  the  said 
William  Iiewls,  '*hlB  executors,  administra- 
tors, and  assigns,"  for  aU  the  property  "al- 
lotted to  Mrs.  Brown  on  the  said  partition," 
which  we  understand  to  bare  been  personal 
pn^terty  only,  "and  of  all  other  interest 
which  she  may  have  In  the  estate  of  her  intes- 
tate [James  R.  Berry  deceased],"  upon  tbe 
trusts  prescribed  in  said  order.  The  land 
which  was  ordered  to  be  sold,  to  wit,  the  450 
acres,  was  purchased  by  the  trustee,  William 
Lewis,  with  tbe  funds  of  tbe  tmst  estate  In 
his  hands,  by  the  permission  of  the  court,  and 
on  the  28th  day  of  August,  1849,  was  con- 
veyed by  the  commissioner  In  equl^  to  tbe 
said  William  Lewis,  **hls  beire  and  aaslg&s 
forever,"  to  be  held  by  talm  upon  the  same 
"uses,  trusts,  and  limitations  as  are  men- 
tloned"  in  the  deed  of  settlement  of  the  estate 
of  tbe  said  Dorcas  Brown,  executed  on  the 
14th  day  of  August,  1849,  as  above  mentioned. 
At  the  time  of  the  execution  of  these  deeds 
of  the  14th  and  28tb  of  August,  1848,  le- 
Bpectii^y,  all  of  the  children  of  James  B. 
Berry  above  mentioned  were  alive;  but,  at 
the  time  of  the  death  of  the  surviving  life 
tenant,  Dorcas  Brown,  who  died  on  the  9th 
day  of  November,  1890,  only  two  of  tiiese  chil- 
dren to  wit,  the  plaintiff  Julia  A.  Bracy  and 
the  defendant  Emily  S.  KcOall,  survived.  Of 
the  other  children,  William  M.  Berry  iwede- 
ceased  tbe  surviving  life  tenant  leaving  no  ta- 
sue,  though  It  Is  stated  In  tbe  <^idt  decree 
that  he  had  a  son  who  likewise  predeceased 
such  Uf  e  tenant  Four  of  these  children,  tIe. 
Theodore  B.  Berry,  J,  J.  Berry,  R.  S.  Berry, 
and  Tedota  Harvln,  predeceased  the  snrrlr- 
Ing  life  tenant;  but  each  of  than  left  cbO- 
dren,  who  are  now  living,  and  are  parties  to 
this  case.  Another  of  the  children.  Matilda 
Baumgartner,  predeceased  the  surviving  life 
tenant,  leaviug  her  busliand,  J.  S.  Baumgart- 
ner, who  is  a  party  to  this  action,  and  one 
child,  who  likewise  predeceased  the  surviving 
life  tenant,  and  of  whom  the  said  J.  E.  Baum- 
gartner claims  to  be  the  sole  heir.  It  also 
appears  that  the  interests  of  W.  M.  Berry,  R. 
S.  Berry,  and  J.  I.  .Berry,  respectively,  were 
sold  in  their  lifetime  by  the  eberiff,  under 
execution  against  them,  and  bought  by  J.  D. 
Blanding,  John  S.  Rlchiudson,  and  Mrs.  Oc- 
tavla  H.  Moses,  respectively,  and  tliat,  John 
S.  Richardson  having  died  since  the  com- 
mencement of  tbis  action,  bis  devisees  liave 
been  made  parties  to  this  case  by  an  order  of 
the  court.  It  is  also  stated  In  the  case  that 
none  of  the  several  parties,  except  John  S. 
Richardson  and  Octavia  H.  Moses,  demand 
an  accounting  from  the  plaintiff  Julia  A. 
Bracy  for  rents  and  profits;  she,  It  appears, 
having  been  in  possession  of  the  land  btnce 
the  death  of  the  surviving  life  tenant  It 
also  appears  that,  of  tbe  children  of  Dorcas 
Brown  by  her  second  marriage,  only  two  sur- 
vive, Tls.   George  W.  Brown  and  -B.  F. 
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Brown,  who  are  plaintiffs;  the  third  child 
of  that  marriage  having  incdeceased  the  snr- 
TiTing  life  tenant,  but  leaving  children,  who 
are  parties  to  this  case.  The  clroilt  judge 
by  his  decree  (which  Bhoold  be  Incorporated 
In  tiie  report  of  this  case)  bdd  that  the  le- 
malnder-men  under  these  deeds  took  an  es- 
tate In  fee,  and  not  for  life  ma«ly»  and  that 
the  interests  of  the  children  of  James  B> 
Berry,  as  well  as  the  interests  of  the  children 
of  Washington  H.  Brown,  were  contingent 
upon  their  surrlTing  the  last  surrlTlng  life 
tenant,  and  were  not  transmiscdtde  to  their 
representatlTes.  Hence  he  held  that  only 
those  of  the  children  of  both  marriages  who 
surrlve  the  surrlTlng  life  tenant  could  take 
in  remainder,  whUe  the  issne  of  a  deceased 
cliild  who  snzTtred  the  surrlTlng  life  temint 
would  tdtce  In  remainder  the  share  of  their 
deceased  parent,  hut  that  the  shares  of  such 
of  'Oie  children  who  predeoauKd  the  sorrlTlng 
life  tenui^  learing  no  Issue  llrlng  at  the  time 
of  the  death  of  the  surrlTlng  life  tenant,  "re- 
rerted  back  to  the  estate  of  Dorcas  Brown, 
and  descended  under  the  statute  of  distribn- 
tions,  to  the  heirs  at  law  of  Dorcas  Brown." 
Accordingly,  he  rendered  Judgment  that  the 
land  should  be  partitioned  upon  the  princi- 
ples aboTO  stated.  He  also  adjudged  that  the 
eridCTce  was  not  sufficient  to  show  that  Julia 
A.  Bracy  Is  liable  to  any  of  the  parties  In 
Interest  for  rents,  after  paying  taxes  on  the 
lands.  From  this  jndgmrat  several  of  the 
parties  bare  appealed,  as  follows:  J.  D. 
Blandlng,  upon  the  ground  of  error  "In  not 
holding  that  Wm.  M.  Berry  took,  under  the 
deeds  referred  td  in  the  complaint  a  rested, 
trairamisslble  interest  In  the  land  sought  to 
be  partitioned,  and  that  this  defendant  was 
entitled  to  such  Interest,  under  the  deed  of 
the  sheriff  to  him."  The  devisees  of  John 
3.  Richardson  and  Mrs.  Octarla.  H.  Moses, 
upon  the  grounds:  (1)  That  his  honor  erred 
in.  not  iK^ng  "that  rested  estate  paraed  un- 
der the  deed  to  William  Lewis,  trustee,  to 
the  then  llring  children  of  James  R.  Beri7." 
(2)  Because  of  error  In  holding  the  evidence 
Insufflcfent  to  show  that  Julia  A.  Bracy  Is  lia- 
ble for  rents  and  profits.  Josephhie  Hodge 
and  others,  children  of  Vedora  Harrln,  upon 
the  ground  of  error  In  holding  "that  a  fee  was 
conveyed  by  the  deed  set  out  In  the  com- 
plaint." J.  B.  Baumgartner,  upon  the  fol- 
lowing grounds:  (1)  Because  of  error  In  liold- 
Ing  that  a  fee  was  conreyed  by  the  deed  set 
out  In  the  complaint  (2)  Because  of  error 
in  not  holding  that  Matilda  Baumgartner  and 
Veronica  Baumgartner  took  transmissible  ea^ 
tates.  (3)  Because  of  error  In  holding  the 
evidraice  insuffldent  to  diow  that  Julia  A. 
Bracy  was  liable  for  rents  and  profits.  The 
plaintiffs  also  glre  notice  that  th^  would 
snlnnlt  certain  additional  grounds,  set  forth 
In  the  record  (whldi  should  be  incorporated 
In  the  report  of  this  case),  for  sustaining  the 
circuit  decree. 

The  first  Queflt^on,  thereft»^  which  is  pre- 
sented by  these  appeals.  Is  whether  the  es- 


tates in  remainder  were  in  fee  simple,  or  for 
life  merely.  We  a^ree  with  the  drcnit  Judge 
that  these  estates  were  estates  In  fee  simple, 
and  not  tar  life  mraely.  The  court  of  equity 
undertook  to  settle  the  interest  of  Dorcas 
Brown  in  the  estate  of  her  deceased  husband, 
James  R.  Berry,  which  was  nndmibtedly  an 
estate  in  fee,  upon  certain  trusts  and  limita- 
tions, and  we  cannot  doubt  that  the  Intention 
was  to  dispose  of  the  entire  estate,  and  not  a 
part  of  it  <mly,  and  It  seems  to  us  tliat  such 
an  intention  was  sufficiently  expressed  In  the 
deeds  above  referred  to.  The  nrst  deed  cov- 
ered personal  property  only,  and  the  lan- 
guage used  in  that  deed  was  certainly  suf- 
ficient to  vest  in  the  grantees  an  alnolute  in- 
terest or  estate,  equiv^ent  to  a  fee-dmple 
estate  in  realty.  Then  when  the  second  deed, 
which  covered  the  land  In  question,  was 
made,  the  intention  of  the  court  was  mani- 
fested by  tlie  redtals  made  in  that  deed,  was 
declared  to  be  to  convey  a  similar  estate  to 
the  same  persons,  as  had  been  conreyed  by 
the  previous  deed;  and  the  conveyance  was 
therefore  made  to  the  trustee,  "his  heirs  and 
assigns  forever,"  which  were  certainly  apt 
and  proper  words  to  vest  In  the  trustee  an 
estate  in  fee  simple,  In  order  to  enable  blm 
to  carry  Into  effect  the  previously  declared 
Intention  to  dispose  of  the  entire  and  abso- 
lute estate.  It  seems  to  us  that  this  view  Is 
sustained  by  the  cases  of  Bratton  r.  Mas*  ' 
sey,  15  S.  O.  277,  and  Fuller  v.  Missrotm,  85 
S.  0.  314,  14  S.  B.  714. 

The  neit  Inquiry  presents  the  more  Imp<»^ 
tant  and  difficult  question  as  to  who  were  en- 
titled to  take  In  remalndn  upon  the  death  of 
the  surrlTlng  life  tenant  and  what  was  the 
nature  of  snch  estates  In  remainder.  Let  us 
first  examine  the  language  used,  which  we 
are  called  upon  to  construe,  in  the  Ught  of 
the  surrounding  circumstances,  In  order  to 
ascertain,  if  possible,  what  was  the  real  in- 
tention of  the  parties,  for  there  is  no  doubt 
that  eren  in  deeds,— especially  deeds  of  set- 
tlement like  thls,-^tetttion  Is  entitled  to 
great  weight.  Here  was  the  court  of  equity, 
which,  under  the  proceedings  for  partition, 
had  obtained  eootrol  of  the  Interest  of  a  mar- 
ried woman  in  the  estate  to  be  partltlonea, 
and  purposed  to  make  suitable  settlement  of 
the  same.  Accordingly,  the  proper  officer  of 
the  court  was  Erected  to  conrey  said  pr(^ 
erty  to  a  trustee,  to  be  held  by  him  "in  trust 
for  the  use  of  Mrs.  Brown  during  her  natural 
life,  and  after  her  death  to  the  use  of  Dr. 
Brown  [her  second  hiwband]  tor  life,  and, 
after  the  death  of  the  surrlror,  one-half  to 
the  use  of  her  chlldroi  by  her  late  husband, 
James  B.  Berry,  the  issue  of  a  deceased  child 
taking  by  representation  the  parent's  share, 
and  the  othw  lialf  to  ber  issue  l>y  her  pres- 
ent husband,  Dr.  Brown,  the  Issue  of  a  de* 
ceased  child  taking  by  representation  the 
parent's  sbartf*;  and  the  property  was  so  con- . 
reyed.  Now,  bearing  in  mind  the  fact  that 
at  the  time  these  deeds  were  executed  all  of 
,  the  Berry  children  were  aliv^  would  it  not 
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tfCflm  tliat  If  tlie-  deed  had  stopped  at  the 
voids,  "for  the  use  of  ber  children  )xy  her 
Jate  huBbond.  James  R.  Berry,"  the  Intm- 
tion  was  that  snch  children  should  take  a 
vested  remainder,  the  enjoyment  of  which 
was  postpmed  nntU  the  death  of  the  snrvlT- 
Ing  Ufe  tenant  But,  as  the  deed  did  not 
stop  at  the  words  last  quoted,  It  Is  necessary 
to  Inquire  what  is  the  effect  of  the  supers 
added  words,  "the  isane  of  a  deceased 'cliild 
taking  by  representation  the  parent'a  share." 
While  these  additional  words  may  liaTe  the 
effect  of  showing  that  the  Intention  was  that 
If  any  child  of  James  B.  Berry  should  die  be- 
fore the  surrlylng  life  tmant,  leaving  issue, 
sncb  Issue  sbould  take  the  share  of  snch  de> 
ceased  child,  and  thereby  defeat  the  remain- 
der which  would  othovise  bare  been  vest- 
ed in  snch  child,  how  could  these  additional 
words  affect  the  case  of  a  child  dying,  with- 
out Issue,  before  the  death  of  tiie  surviving 
Ufe  tenant?  It  will  be  observed  that  the  lan- 
guage la  not  "to  the  use  of  her  cUldroi  by 
her  late  husband  {IMng  at  Ois  ftma  of  tHe 
d«ath  of  the  mtnivinff  lift-Unanl),  the  lune 
of  a.  deceased  child  taking  by  representatton 
the  parrat's  share,"  but  the  language  actually 
used  omits  the  words  which  we  have  placed 
In  parenthesis  and  Italicized,— the  very  words 
which  would  appropriately  express  the  in- 
tention (if  It  had  been  entertained)  that  the 
interest  of  any  of  the  then  living  children  of 
Berry  was  to  be  dependent  upon  the  fact  that 
auch  child  Bfaonid  be  living  at  the  death  of 
the  surviving  life  tenant  It  Is  apparmt 
therefore,  If  we  look  alone  to  the  language  ol 
the  deed,  that  the  claims  of  the  defoidants  J. 
D.  Blanding  and  J.  B.  Baumgaitner,  rest 
upon  a  different  footing  from  those  of  the  de> 
fendants  Octavla  H.  Hoses  and  the  devisees 
of  John  &  Richardson,  for  the  former  claim 
(the  one  as  purchaser,  and  tbe  other  as  heir 
at  law)  the  shares  of  children  of  J.  B.  Berry, 
who  predeceased  the  surviving  Ufe  tenant, 
leaving  no  Issue  living  at  the  time  of  the 
death  of  anch  Ufe  tenant  whUe  the  latter 
claim,  as  purchasers,  the  shares  of  children 
who  turedeceased  the  surrlving  Ufe  tenant, 
leaving  Issue  Uvlng  at  that  time,  pnd  who  are 
now  parties  to  this  case.  But,  before  pro- 
ceeding to  consider  or  decide  the  relative 
merits  of  such  claims,  we  propose  to  review 
the  authorities  which  bear  upon  the  general 
subject,  though,  as  stated  by  cneof  the  coun- 
sel, there  are  but  few  cases  that  throw  much 
light  upon  the  particular  points  which  are 
involved  in  the  present  case. 

In  Oole  V.  Oreyon,  1  Hill.  Eq.  311,  the  testa* 
tor  devised  and  bequeathed  his  whole  estate 
to  hln  wife  for  life,  and  at  her  death  "to  be 
eljually  divided  between  Henry  and  Eliza- 
beth Cole's  children  and  Alexander  Creyon, 
viz.  the  offspring  of  said  Elizabeth  Cole's 
body,  and  no  other;  to  be  retfdned  in  the 
hai^  of  my  executors  and  executrix  until 
the  age  of  21  years,  or  days  of  marriage, 
which  shall  first  happen;  then  to  be  made 
ovCT  to  them  lawfully,  each  legatee  receiving 


their  Just  quota  of  the  same,  which  I  wiU 
and  bequeath  to  them  and  their  heirs  for- 
ever." The  only  points  decided  In  the  case 
were  (1)  that  the  application  for  partition 
was  prematura  as  the  time  for  distribution 
fixed  by  the  vOl  had  not  arrived;  (2)  that 
Alexander  Creyon  was  entitled  to  one-half 
the  estate,  and  the  Cole  chlldr^  to  the  other 
half.  Harper,  J^  In  delivering  the  oplnkm 
of  the  court  does  go  on  to  express  the  opin- 
ion, with  same  hesitation,  that  when  the  time 
for  distribution  arrived  only  those  of  the 
Cole  children  who  were  then  aUve  would  be 
entitled  to  participate  In  the  distribution  of 
their  half,  under  the  rule  that  where  there 
is  a  bequest  to  children  at  the  death  of  the 
tenant  for  life,  only  those,  who  thai  are  in 
esse  can  take,  as  their  Int^ests  do  not  vest 
until  the  time  appointed  for  dlstribatl(»L 
But  he  adds:  "There  would  be  reason  for 
maldng  a  different  construction,  and  proba- 
bly a  different  one  ought  to  be  made,  when 
the  child  dying  [before  the  time  fixed  for  dis- 
tribution] has  left  chUdren;  and  this  also  to 
effectuate  the  Intention,  for  it  cannot  be  sup- 
posed that  the  testator  intended  the  object 
of  his  bounty  not  to  be  capable  of  transmit- 
ting to  hla  chUdren  so  as  to  provide  for 
them."  It  is  somewhat  difficult  to  under- 
stand how  the  question  whether  the  share  of 
a  chUd  who  was  In  esse  at  the  time  the  will 
took  effect  or,  if  the  question  arose  ander  a 
deed,  as  In  the  case  under  consideration,  at 
the  time  of  the  execution  of  the  deed,  vested, 
could  be  made  to  depend  upon  the  happening 
of  a  subsequent  event— the  birth  of  issue 
which  would  survive  the  Ufe  tenant  If  the 
■hare  of  the  deceased  cttUd  vested  at  all.  it 
seems  to  us  it  must  liave  been  when  the  wUl 
took  effect  or  when  the  deed  was  executed; 
and.  If  such  share  then  vested,  it  would  be 
transmissible,  whether  such  child  died  In  the 
lifetime  of  the  life  tenant  leaving  Issue,  or 
not  In  other  words,  we  do  not  see  how  the 
same  words  could  be  construed  as  creating  a 
vested  interest  In  a  child  who  died  without 
issue,  and  only  a  contingent  Interest  in  a 
chUd  who  died  without  Issue,  when  there  are 
DO  other  words  creating  such  a  contingency. 

In  (Conner  v.  Johnson,  2  Hill,  E^q.  41,  the 
devise  was  to  the  widow  for  life,  and  "after 
the  death  of  my  wife  to  be  equally  divided 
between  David  Rees  and  Daniel  and  Jacob 
ntesey,  sons  of  Jacob  Utesey.  and  David  and 
Isaac  and  An.  Utesey,  children  of  George 
Utesey,  and  Jacob  Garn  and  the  children  of 
Elizabeth  Cam  [afterwards  Elizabeth  Rhode, 
and  now  Elizabeth  Conner],  chUdren  and 
graudchlldren  of  Frederick  Cam;  and  where- 
as, I  have  made  four  different  parts  of  fami- 
lies my  heirs,  my  will  and  desire  Is  that  if 
any  of  th^  sbould  die  with  [meaning  with- 
out] issue,  then  and  In  that  case  his  or  her 
share  shall  be  equally  divided  between  my 
adopted  heirs  of  the  same  family."  Two  of 
the  persons  named  as  remainder-men,  vis. 
Daniel  Utesey  and  Jacob  Gam,  died  »tter  the 
testator,  and  before  the  Ufe. tenant  leaving 
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□o  issue,  and  one  of  the  children  of  Eliza- 
beth Cam,  who  was  then  married  to  Chris- 
tian Rhode,  died  after  the  testator,  and  be- 
fore the  life  tenant,  leaving  no  Issue.  The 
first  question  was  whether  the  estate  was  to 
be  divided  among  the  remalnder^men  per 
capita,  or  whether  each  of  the  four  families 
was  to  take,  among  them,  one-fourth  of  tho 
estate  In  remainder.  The  second  question 
was  as  to  the  disposition  of  the  shares  of 
sach  of  the  remainder-men  as  died  after  the 
testator,  but  before  the  life  tenant,  leaving 
no  issue.  Held,  that  at  the  testator's  death 
the  seven  designated  persons  took  seren- 
elghtlis  of  the  estate,  as  Joint  tenants,  and 
the  remaining  eighth  went  to  such  of  the 
children  of  Elizabeth  Cam  as  were  living  at 
the  death  of  the  tenant  for  life,  and  that  the 
shares  of  sach  of  the  designated  persons  as 
predeceased  the  life  tenant,  leaving  no  Issue, 
went  to  the  family  to  which  such  deceased 
person  belonged;  e.  g.  the  children  of  Eliza- 
beth Cam  living  at  the  death  of  the  life  ten- 
ant took  one  eighth  under  the  devise  to  them, 
and  another  eighth  in  right  of  their  ancle 
Jacob  Cam,  who  died  before  the  life  tenant, 
leaving  no  issue,  under  the  last  clause  of  the 
above  quotation  from  the  will.  This  conclu- 
sion was  based  upon  the  rule  that  where  there 
is  a  devise  to  several  ascertained  Individuals, 
and  to  a  class  of  Individuals  to  be  ascer- 
tained on  some  future  event,  a  class  will 
take  a  share  equal  to  that  of  each  of  the 
ascertained  individuals,  and  no  more;  and,  If 
any  of  the  persons  included  In  the  unascer^ 
talned  class  died  before  the  period  for  dis- 
tribution arrived,  thMr  interest  did  not  so 
vest  as  to  be  transmissible  to  their  repre- 
sentatives. And  Harper,  J.,  says  that  It  was 
upon  this  principle  that  the  case  of  Oole  t. 
Creyon,  supra,  was  decided.  It  will  be  ob- 
served that  there  is  this  striking  difference 
between  the  case  now  under  consideration 
and  both  of  the  cases  above  dted,  for  In 
both  of  them  the  devise  was  to  the  children 
of  Elizabeth  Oole  (or  Cam),  a  person  thai 
living  and  capable  of  having  other  children, 
and  hence  the  Individuals  of  the  class  com- 
prehended in  the  words  "children  of  Eliza- 
beth Cole  or  Creyon"  could  not  possibly-  be 
fcscertidned;  but  in  our  case  the  remainder 
was  to  "the  children  of  Dorcas  Brown  by 
her  late  husband,  3.  K.  Berry,"  and  therefore 
the  persons  entitled  In  remainder  did  not 
constitute  a  class  of  unascertained  persons, 
but  were  as  (dearly  designated  as  if  th^  bad 
been  mentioned  by  name,  for  it  would  be  Im- 
possible that  Dorcas  Brown  could  have  any 
other  children  by  her  deceased  husband  than 
those'  who  were  in  existence  at  the  time  the 
deeds  were  executed.  So,  also,  the  reason  of 
the  rule  which  Chancellor  Harper  applied  In 
Conner  v.  Johnson  and  in  Cole  v.  Creyon  la 
absent  here,  for  he  says:  "It  depends  on 
this:  that  the  different  Interests  must  vest  at 
different  times.  The  shares  of  the  ascer- 
tained individuals  must  vest  at  the  death  of 
the  testetor  [or,  where  the  question  arises 


under  a  deed,  at  the  execution  of  such  deed]; 
that  of  the  unascertained  individuals  cannot 
Test  until  the  event  happens  by  which  they 
are  to  be  determined,  and  upon  any  other 
construction  It  would  be  Impossible  to  deter- 
mine what  interest  did  vest  at  the  testator's 
death.**  The  fact  that  in  speaking  of  the 
case  of  Oole  v.  Creyon  he  takes  care  to  say 
that  the  devise  was  to  the  children  of  Eliza- 
beth Cole,  "toAo  tffoj  ffiiU  Hi^ng'  (Italics 
ours),  inflcates  that  be  had  In  his  mind  the 
distinction  which  we  have  pointed  out.  In- 
deed, we  do  not  see  why  a  devise  to  children 
of  a  deceased  person,  or  to  children  of  a 
woman  by  her  deceased  husband,  dora  not  as 
plainly  ascertain  and  designate  the  persons 
intended  to  take  as  If  such  children  had  been 
mentioned  by  name.  But  a  devise  to  the 
children  of  a  person  "who  was  still  living" 
would  not  as  clearly  designate  and  ascertain 
the  persons  intended  to  take  as  If  they  were 
mentioned  by  name,  for  the  obvious  reason 
that  such  person  might  have  other  dilldren. 

In  Bankfaead  v.  CarUsle,  1  Hill,  Eq.  367, 
the  testator,  after  having  given  specific  lega- 
cles~to  his  10  children,  by  name,  of  whom 
Gideon  Glenn  was  one,  gave  certain  prop- 
erty to  his  wife  for  life,  or  during  widow- 
hood, "which  said  property  I  wish  and  de- 
vise, at  the  marriage  or  death  of  my  wife,  to 
be  equally  divided  amongst  my  children  as 
above  named."  Gideon,  the  son,  survived  the 
testator,  but  died  before  the  widow,  and  the 
question  was  whether  he  took  a  vested  or 
contingent  interest  under  the  above  clause 
of  the  will.  Johnston,  Ch.,  In  the  circuit  de- 
cree, which  was  simply  afHrmed  by  the  court 
of  appeals,  says:  "Gideon,  by  surviving  the 
testator,  was  In  a  condition  to  take  under  the 
will  wlmtever  passed  by  the  wilL  The  will 
gave  him  a  pordon  of  the  property,  with  a 
direction  that  It  be  allotted  to  him  on  his 
mother's  death.  He  could  have  taken  it  the 
day  of  bis  father's  death  and  was  withheld 
only  by  the  pref^ble  right  of  enjoyment 
which  the  wlU  conferred  on  his  mother. 
Nothing  but  that  prevented  him.  Here,  then, 
was  a  present  capacity  to  take  whenever  the 
possession  should  become  vacant  This  is  the 
test  of  a  vested  lnt««8t  and  an  Interest 
vested  is  not  lost  by  the  dying  of  the  person 
in  whom  it  exists  [vests]  before  the  period  of 
its  being  actually  enjoyed.  That  only  trans- 
mits, In  the  case  of  realty,  to  his  dlstribn- 
tees  or  legatees,  and,  In  the  case  of  personal- 
ty, to  h!s  representatives."  The  distinguished 
chancellor  then  proceeds  to  comment  upon 
the  cases  cited  to  sustain  a  contrat?  view, 
and  says  they  were  cases  in  which  the  re- 
mainders were  to  twsh  9f  ftu  ehfldren  as 
ehovtd  it  aUv6  at  the  termination  of  ih« 
partieular  eataUM  (Itallci  ours),  or.  we  may 
add,  cases  like  the  present,  where  the  pro- 
vision was  that  the  issue  of  a  deceased  child 
should  take,  by  representation,  the  share, 
and  says  that  In  such  cases  the  Issue  of  a 
deceased  child  could  not  take  through  their 
deceased  parent  for  the  obvious  reason  that 
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In  the  class  of  cases  referred  to  by  the  chan- 
cellor the  deceased  parent,  not  behig  alive  at 
the  termination  of  the  particular  estate,  did 
not  fiU  the  description  of  a  devisee,  and  hence 
could  not  take  any  estate,  and  hence  conld 
not  transmit  any  to  his  Issue,  and  In  the 
class  of  cases  which  ve  have  added  the  de- 
ceased child  could  not  take  any  estate,  If  he 
left  Issue,  because,  by  the  express  terma  of 
the  will  or  deed,  such  Issue  was  substitnted 
for  him  as  devtsecb  bat  If  he  died  leavUig 
no  Issue  there  was  no  one  substituted  In  his 
place  as  devisee,  and  nothing  to  divot  the 
estate  previously  vested  In  him. 

Rutledge  T.  Butledge,  Dud.  Eq.  201,  was  a 
case  very  much  like  tbe  case  under  considera- 
tion. In  that  case  John  Earleston,  In  consid- 
eration of  an  Intended  marriage  between  his 
daughter  Jane  and  Edward  Rntledge,  con- 
veyed certain  property  to  trustees,  to  be  held 
by  them  In  trust  for  the  Joint  use  of  the  said 
Edward  and  his  intended  wife,  Jane,  and 
the  survivor  of  them,  for  life,  "and,  after 
the  decease  of  both  tbe  said  Edward  and 
Jane,  then  to  and  for  the  use  of  such  Issu^  as 
she,  tbe  said  Jane,  may  have  by  the  said  Ed- 
ward Rutledge,  to  be  divided  amongst  them 
share  and  share  alike.  If  more  than  one; 
but  If  It  should  80  hapoen  that  ttere  tiionld 
be  no  Issue  of  the  said  marriage,  or  If  such 
Issue  should  die  during  tbe  lives  of  tbe  said 
Edwaru  and  Jane,  or  of  the  life  of  the  survi- 
vor of  them,  then  to  the  use  of  such  survlvw, 
his  or  her  heirs  and  assigns,  fwever."  Tbe 
Immediate  Issue  of  the  marriage  vere  seven 
children,  three  of  whom  predeceased  both 
their  father  and  motiier.  Intestate,  nnmar- 
ried,  and  without  Issue.  The  ttthet  then 
died,  leaving  his  wife,  Jane,  and  four  chil- 
dren surviving.  Of  these  four  children,  two 
cUed  In  tbe  lifetime  of  their  mother,  Intes- 
tote,  unmarried,  and  without  Issue.  Tbe 
other  two  also  died  during  the  lifetime  of 
their  motho-,— one  of  them  (Edward)  leav- 
ing a  widow  and  dx  children;  the  other 
(Nicholas  H.)  leaving  a  widow,  but  no  Issue. 
The  widow,  Sajie,  then  died,  leaving  no 
other  i»ue  of  b&f  body  surviving  but  the  six 
children  of  her  son  Edward.  The  principal 
question  In  the  case  was  whether  the  diildren 
of  Edward,  who  were  the  oMy  Issue  of  the 
original  marriage  living  at  the  time  of  the 
death  of  the  surviving  life  tenant,  took  the 
whole  estete,  or  whether  the  representatives 
of  Nicholas  H.  were  ^titled  to  share  In  the 
ffltate  in  remainder,  and  this  depended  upon 
the  qnestl<m  whether  the  Immediate  issue 
(the  children)  of  the  original  marriage  took, 
as  they  were  respectivdy  bom,  vested  and 
transmissible  estates;  and  it  was  held  that 
they  did,  and  hence  that  the  representatives 
of  Nicholas  H.  were  entitled  to  come  in. 
That  case,  it  will  be  observed,  goes  mnch 
further  than  we  are  asked  to  go  In  tbe  pres- 
ent case,  for  tbere  none  of  the  issue  of  the 
marriage  of  Edward  and  Jane  Rutledge  ware 
In  esse  at  the  Ume  of  tiie  execution  of  the 
deed  under  which  the  question  arose,  while 


In  our  case  all  of  the  children  of  Dorcas 
Brown  by  her  late  husband,  J.  B.  Berry, 
were  in  ease  at  the  time  of  the  execution  of 
the  deed,  and,  as  said,  substantially,  by  John- 
ston. Cta.,  In  Bankhead  T.  OaritEOe,  suvra, 
were  in  a  condition  to  take  undor  the  wIU 
whatever  passed  by  the  will.  The  deed  gare 
them  a  portion  of  the  property,  with  the  di- 
rection that  it  be  allotted  to  them  on  the 
death  of  the  snrvivlng  life  tenant  Th^ 
could  have  takoi  on  the  day  of  the  execu- 
tion of  the  deed,  and  their  possesslim  was 
only  postponed  to  the  preferable  right  of  ea- 
Joyment  which  the  deed  conferred  upon  the 
life  tenants.  Nothing  but  that  prevented 
them.  There  was,  therefore,  a  presait  ca- 
pacity to  take  whenever  the  possession  should 
become  vacant,  and  this  is  the  test  of  a  vest- 
ed Interest  which  is  not  divested  by  the 
death  of  the  person  In  whom  such  Intrant 
vest  before  the  period  fixed  for  the  actual  oi- 
Joyment  thereof,  unless,  we  may  add.  the 
will  or  deed  contains  ecnne  other  words  to 
that  eCtect  as,  for  example,  In  our  case, 
where  the  deed  provides  that  the  issue  of  a 
deceased  child  shall  take,  by  representation 
or  substitution,  the  parent's  share. 

In  Bentley  r.  I«ng,  1  Strob.  Eq.  43,  the 
testator  gave  his  whole  estate  to  his  wife 
during  her  life  or  widowhood,  "and  at  her 
death  or  marriage  to  be  equally  divided 
amongst  our  children";  and  one  of  the  ques- 
tions in  the  case  was  whether  the  chlldreu 
took  a  contingent  Interest,  dependent  upon 
their  surviving  tbe  widow,  or  a  vested,  tran^ 
mlssible  Ipterest  to  take  effect,  in  possession, 
on  her  death.  Held,'  that  the  Interests  of  the 
children  living  at  the  death  of  the  testator 
were  vested  and  transmissible,  upon  the  au- 
thority of  Bankhead  v.  Carlisle,  supra,  al- 
though the  children  were  named  In  the  will 
In  that  case,  and  were  not  named  In  Bentley 
V.  Long.  This,  no  doubt  was  for  the  reasou 
that  the  children  of  testator  living  at  his 
death  were  as  clearly  ascertained  as  If  they 
had  been  designated  by  nama 

In  Wessenger  v.  Hunt  d  Rich.  Eq.  459,  the 
testator  gave  his  estete  to  his  vrife  tor  life, 
"and  at  her  death  it  is  my  will  and  desire 
that  the  estate  which  may  be  then  In  being 
for  her  support  be  equally  divided  nmongst 
my  children  and  grandchildren"  (excluding 
some  of  them  by  name).  One  of  the  children 
died  after  the  testetor,  but  before  the  life  ten- 
ant leaving  no  issue;  and,  among  other 
things,  It  was  held  that  such  deceased  child 
took  a  vested,  transmls^le  interest— -Ward- 
law,  Cb.,  in  his  circuit  decree,  which  was  af- 
firmed by  the  court  of  appeals,  saying;  "It 
is  clear,  on  authority,  that  the  children  and 
grandchildren  of  testatw,  living  at  his  death, 
took  vested  intereste  in  the  ranalnder,  trans- 
misslble  to  their  representatives,  subject  to 
diminution  by  tbe  Increase  of  the  objecte  ot 
bounty;  or,  in  other  words,  vested  estates, 
opening  to  let  in  all  of  the  classes  who  might 
come  into  existence  before  tbe  period  of  dis- 
tribution." 
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In  WIlsoD  T.  IfcJunkln.  11  Rich.  Bq.  527, 
the  testator  gave  certain  property  to  truBtees 
for  the  sole  and  separate  use  of  his  daughter 
Xancy  "for  and  during  the  term  of  her  natural 
life,  and  at  her  death  to  be  equally  divided 
amongst  her  children,  fn  fee  simple."  One 
of  the  children  of  Nancy,  who  was  In  esse  at 
the  time  of  testator's  death.  Intermarried 
with  one  Thomas  Wilson,  and  gave  birth  to  a 
child,  who  died  in  the  lifetime  of  the  mother, 
very  aoon  after  birth.  The  mother  then  died, 
leaving  no  issue,  but  leaving  her  husband, 
Thomas  Wilson.  The  life  tenant  then  died. 
And  the  main  question  In  the  case  was 
whether  the  husband,  Thomas  Wilson,  was 
entitled  to  share  in  the  estate  in  remainder; 
and  this  depended  upon  the  question  whether 
his  wife  took  a  vested  estate  transmissible 
to  her  heirs  and  distributees,  and,  hence, 
tliat  the  husband  was  entitled  to  share  in  the 
estate  in  remainder. 

In  Haynsworth  t.  Haynsworth,  12  Rich. 
Eq.  114,  the  donor,  by  deed,  gave  to  a  trus- 
tee certain  property  "in  trust,  to  and  for  the 
sole  use  of  my  said  granddaughter  [Mary], 
wife  of  the  said  Henry  Haynsworth,  during 
her  natural  life,  and  after  her  death  to  and 
for  the  use  of  the  said  Henry  Haynsworth, 
for  and  during  his  natural  life,  and  after  his 
death  to  and  for  the  use  of  the  children  bom, 
or  hereafter  to  be  bom,  of  m^  said  grand- 
daughter, and  their  heirs,  sbare  and  share 
alike;  but  should  my  said  granddaughter  and 
the  said  Henry  Haynsworth  both  die  without 
leaving  children  living  at  the  time  of  their 
decease,  bom  of  the  said  Mary," .  then  over 
to  certain  ether  grandchildren.  Mary  Hayns- 
worth died,  leaving  her  husband,  Henry,  and 
one  child  surviving  her;  and  the  child  then 
died,  leaving  his  father,  Henry,  surviving  him. 
It  was  held  that  such  child  took  a  vested  and 
transmissible  estate,  which  became  indefeasi- 
ble upon  the  death  of  his  mother,  Mary,  leav- 
ing him  BurriviDg.  In  his  circnit  decree, 
which,  upon  this  point,  was  concurred  In  by 
the  court  of  appeals,  Carroll,  Gb.,  cites  with 
approval  Rutledge  v.  Rutledge,  supra,  and 
also  Smlttier  t.  Wlllock,  9  Yes.  234,  which 
last-named  case  will  be  more  particularly 
considered  when  we  come  to  consider  another 
point  In  this  case.  Johnstone,  Gh.,  in  deliv- 
ering the  opinion  of  the  court  of  appeals,  uses 
these  words,  which.  It  seems  to  us,  are  appro- 
priate to  the  present  ease:  "A  vested  Inters 
est  has  the  quality  ot  transmlBslblllty,  and  is 
not  defeated  by  the  death  of  the  tenant  It 
Is  not  to  be  taken  away,  except  upon  the  oc- 
currence of  some  event  wlftch,  by  the  terms 
of  the  grant)  or  a  Just  construction  of  the  In- 
fitrument,  was  Intended  to  terminate  that  in- 
terest.'* 

In  Dickson  r.  Dickson,  23  S.  a  216.' the  tes- 
tatrix gave  certain  property  to  her  two  daugh- 
ters, Louisa  and  Amelia,  "for  thcdr  own  use 
and  benefit  during  the  term  of  their  natural 
lives;  and  upon  the  death  of  i^ther,  leaving 
Issue,  snch  issue  eaiall  take  tiielr  parent's 
share  at  marriage,  or  upon  arriving  at  age^ 


absolutdy  and  forever.  But,  in  default  of 
snch  issue,  then  the  property  so  given  to  go 
to  my  three  sons,  sbare  and  share  alike,  or, 
in  case  of  the  death  of  any  of  them  at  that 
time,  to  and  among  their  then  surviving  chil- 
dren; Bucb  children,  collectively,  taking  tbeir 
parents*  share."  The  two  daughters  above 
named,  and  the  three  sons,  James,  John,  and 
Joseph,  survived  the  testatrix,  but  all  of  them 
died  during  the  lifetime  of  the  life  tenant, 
Amelia;  two  of  them  (James  and  John)  leav- 
ing Issue,  and  the  third  (Joseph)  leaving  no 
issue.  The  life  tenant,  Amelia,  then  died, 
without  issue; 'and  the  question  was,  who 
were  entitled  to  the  property  left  by  such  life 
tenant?  Was  jt  divisible  into  two  equal 
shares,  oue  of  which  would  go  to  the  children 
of  James,  and  the  other  to  the  children  of 
John,  or  was  It  divisible  Into  three  equal 
shares,  two  of  which  would  go  to  the  children 
of  James  and  John,  as  above,  and  the  other 
to  the  representatives  of  Joseph?  It  was  held 
that  though  the  interests  of  the  three  sons 
were  not  vested,  but  contingent,  by  reason  of 
the  fact  that  they  were  dependent  upon  the 
uncertain  event  of  Amelia's  dying  without 
issue,  yet  they  were  nevertheless  transmissi- 
ble, and  that  the  representatives  of  Joseph 
were  entitled  to  one-third  of  the  estate  in  re- 
mainder. So  that  even  if  It  could  be  held 
that  the  children  of  Dorcas  Brown,  by  her 
late  husband,  J.  R,  Berry,  'took  contingent, 
and  not  vested,  Interests,  it  would  not  neces- 
sarily follow  that  such  Interests  were  not 
tranunisslble.  But  the  case  Is  cited  mainly 
for  the  purpose  of  confirming  what  we  have 
hereinbefore  said  as  to  the  ^ft  to  these  chil- 
dren not  being  a  gift  to  a  class  of  unascer- 
tained Individuals;  for,  as  said  by  Judge  Fra- 
ser  in  his  circuity  decree  In  Dickson  v.  Dick- 
son, upon  the  authority  of  1  Jarm.  Wills  (Ed. 
1880)  534:  "A  gift  to  persons  as  a  class  Is  a 
gift  of  an  aggregate  snm  to  a  body  of  persons, 
uncertain  In  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time.  The  gift 
here  to  the  three  sons— a  definite  number  of 
persons—  Is  Just  the  same  as  U  they  had  been 
called  by  name  in  the  wlD."  And  as  Is  said 
by  Simpson,  G.  J.,  In  delivering  the  opinion  of 
this  court,  after  referring  with  approval  to 
what  Judge  Fraser  had  said:  "Here  the  gift 
was  not  to  a  body  of  persons  uncertain  in 
nnmb^,  and  to  be  ascertained  at  a  future 
time.  On  the  contrary,  it  was  to  three  sons 
of  the  testatrix,  alive  at  the  time  of  the  exe- 
cution of  the  will,  and  the  direction  was  that 
the  property  should  go  to  these  three  sons, 
share  and  share  alike,  upon  the  death  of  the 
life  tenant  leaving  no  issue.  GerttUnly,  It 
could  not  be  contended  that  if  the  testatrix 
had  named  the  sons,  each  to  be  entitled  to  a 
share  upon  the  contingency  specified,  that  in 
such  case  the  doctrine  as  to  the  gifts  to  a 
class  would  apply,  exdndlng  such  as  were  not 
in  existence  at  the  happening  of  the  contin- 
gency, and  giving  the  whole  estate  to  such 
only  as  were  theft  in  being;  ana  yet  the  lan^ 
guage  used  seems  to  us  to  exclude  the  idea 
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of  a  class  aa  fully  aa  It  fhe  aoiu  bad  been 

named  individually.'* 

Tlie  case  of  Doe  t.  Provooet,  4  Johns.  61, 
may  be  also  cited.  There  the  testator  de- 
Tlficd  certain  real  estate  to  his  daughter 
Christiana  for  life,  "and  Immediately  after 
her  death  I  give  the  same  nnto  and  among 
all  and  every  such  child  and  children  aa  the 
said  Christiana  shall  have  lawfully  begotten 
at  the  time  of  her  death,  In  fee  simple, 
equally  to  be  divided  betWeen  them,  share 
and  share  alike."  Christiana  had  four  chil- 
dren at  the  time  of  the  making  of  the  will, 
and  at  the  time  of  the  death  of  the  testator; 
and  one  of  them,  Catherine,  died  before  her 
mother,  leaving  the  lessors  <tt  the  plaintiff, 
her  heirs  at  law.  The  court  held  that  the 
said  Cathffllne  took  a  vested  remainder, 
which  descended  to  her  heirs,  and  hence  the 
plaintiff  was  entitled  to  recover.  Spencer, 
J.,  dissented,  holding  that  Catherine's  re- 
mainder was  contingent  upon  her  surviving 
the  life  tenant.  The  Ingenlona  suggestion 
made  by  counsel  for  respondents  in  this 
case— that  the  decision  was  right  because  the 
limitation  was  to  every  such  child  and  chil- 
dren as  Christiana  may  have  lawfully  begot- 
ten (not  such  as  she  should  leave  living  at 
her  death),  and  was  In  fee  simple— seems  to 
have  escaped  the  attention  aa  well  of  the 
very  eminent  counsel  who  argued  that  case 
as  of  the  very  able  court  which  decided  It, 
for  their  dedalon  Is  not  based  upon  any  sncli 
ground. 

In  Gourdln  v.  Deas,  27  S.  0.  479,  4  S.  B. 
64,  real  estate-  was  conveyed  by  deed  to  a 
trustee,  "In  trust  for  Eliza  C,  Deas  •  •  • 
and  after  her  death  to  her  issue,  to  take  per 
stirpes,  his  [held  to  be  a  clerical  error  for 
"their"]  heirs  and  assigns,'' to  his  and  their 
use,  benefit,  and  behoof  forever.*'  Held,  that 
BUza  took  an  estate  for  life,  with  a  vested, 
and  therefore  a  transmissible,  remainder  to 
her  Immediate  issue,  which  was  held  to  mean 
"children,"  or,  they  behig  dead  at  the  time 
the  life  estate  fell  In,  their  children  by  rep- 
resentation; and  consequently  the  share  of  a 
child  who  predeceased  the  life  tenant,  leav- 
ing no  issue,  passed  to  the  heirs  or  devisees 
of  such  child.  That  case  is  therefore  very 
much  like  the  case  under  consideration,  and 
seems  to  he  conclusive,  If  tbe  Interpretation 
of  the  word  "issue"  there  adopted  be  cor- 
rect, aa  we  must  assume  It  was.  Indeed, 
this  case  is  stronger  than  that,  for  here  the 
remainder  is  expressly  to  the  children  of 
Dorcas  Berry  by  her  late  husband,  James  R. 
Berry,  "the  issue  of  a  deceased  child  taking 
by  representation  the  parent's  share,"  which, 
according  to  the  authorities,  must  be  held  to 
mean  "the  child  or  chlldrea"  of  a  deceased 
child  taking  by  representation  the  parent's 
share;  for,  as  is  said  in  11  Am.  &  Bug.  Enc. 
Law,  875,  and  supported  by  numerous  cases 
cited  in  the  notes:  "When  the  word  'Issue' 
to  used  in  reference  to  the  parent  of  that  Is- 
sue, as  where  the  issue  are  to  take  tbe  share 
of  the  deceased  parent.  It  must  mean  his  chil- 


dren; that  Is,  the  word  'parent*  confines  the 
word  'issue'  to  the  children  of  tbe  [firstl 
taker." 

We  next  mention  the  case  of  McMeeMn  v. 
Brummet,  2  HIU,  Eq.  638,  which  was  inad- 
vertently omitted  at  Its  appropriate  place. 
In  that  case,  William  Brummet  gare  two 
slaves  to  a  trustee.  In  trust  for  the  use  of  his 
daughter  Comfort  Perry  and  the  heirs  of  her 
body,  "but  should  the  said  Comfort  die  with- 
out children  to  heir  tbe  said  negroes, '  then 
tbe  said  negroes  are  to  return  to  the  sons  of 
Spencer  and  Daniel  Brummet,  and  their  hdrs 
forever."  At  the  time  this  gift  was  made. 
Spencer  Brummet  had  one  son,  who  was  tbe 
defendant  in  the  case,  and  Daniel  Brummet 
had  one  son,  William,  who  predeceased  both 
the  donor  and  the  said  Comfort,  leaving  no 
Issue.  Upon  the  death  of  Comfort  without 
Issue,  a  question  arose  as  to  who  were  en- 
titled to  the  negroes  and  their  increase;  the 
defendant  claiming  tbe  whole,  and  tbe  plain- 
tiff, as  administrator  of  William,  the  de- 
ceased son  of  Daniel  Brummet,  claiming  one- 
half.  Harper,  Ch.,  delivered  the  decree  of 
the  circuit  court,  which  was  adopted  by  the 
court  of  appeals,  holding  that  the  llmltatton 
"must  be  construed  to  the  sons  of  Spencer 
and  Daniel  Brummet  then  living,  aa  If  It  had 
been,  in  terms,  to  F.  K.  Brummet,  son  of 
Spencer  Brummet,  and  William  Brummet, 
son  of  Daniel  Brummet."  And  he  therefore 
adjudged  that  plaintiff,  as  the  representative 
of  the  deceased  son,  William,  was  entitled  to 
one-half  of  the  estate  in  remainder.  That 
distinguished  chancellor,  in  delivering  the 
circuit  decree,  uses  this  language,  which.  It 
seems  to  us,  is  directly  applicable  to,  and  is 
in  fact  conclusive  of,  the  case  in  hand,— at 
least,  so  far  as  tbe  shares  of  such  of  the 
children  of  Dorcas  Brown  by  her  first  bus- 
band,  who  predeceased  the  surviving  life 
tenant,  leaving  no  issue,  are  concerned.  He 
said:  "So,  if  these  slaves  bad  been  given  to 
Comfort  Perry  for  life,  remainder  to  the 
sons  of  Spencer  and  Daniel  Brummet,  I  take 
it  to  be  equally  clear  that  there  would  have 
been  a  vested  remainder  In  tbe  sons  of  Dan- 
iel and  Spencer  Brummet,  who  were  living 
at  the  time  of  the  gift,"— which,  of  course,  aa 
was  held  In  that  case,  would  be  transmissi- 
ble to  the  representatives  of  any  deceased 
son. 

From  this  review  of  the  authorities,  aa 
well  as  from  a  careful  examination  of  the 
language  used  In  the  deeds  which  we  axe 
called  upon  to  construe,  tt  seona  to  us  that 
tbe  children  of  Dorcas  Brown,  by  ber  late 
husband,  J.  R.  Berry,  all  of  whom  were  In 
esse  at  the  time  of  the  execution  of  the 
deeds,  took  vested,  transmissible  estates  In 
remainder,  liable  to  be  divested  only  by  their 
death  during  the  lifetime  of  the  surviving 
life  tenant,  leaving  issue.  In  which  event  such 
issue,  by  the  express  terms  of  the  deed,  were 
substituted  in  their  place,  but  that  the  eft> 
tates  of  those  of  the  said  children  who  pre- 
deceased the  surviving  life  tenant  leaving 
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no  Issue,  remain  Tested,  and  transmUnlblfi  to 
their  representatlTeB,  Inasmnch  as  the  only 
erent  upon  whlcb  their  rested  Interests 
dMnld  become  divested  never  occnrred.  This 
view  Is  Bostalned  by  -Qie  case  ot  Smltber  v. 
WUIock,  supra,  cited  with  approval  In  Hkyns- 
-worth  V.  Haynswortb,  supra.  There  the  tes- 
tator gave  certain  property  to  bis  wife  for 
life,  "and  from  and  after  ber  death  the  cap* 
Ital  to  be  divided  betneen  the  testator's 
brothers  and  sisters  named  in  the  will,  In 
equal  shares;  but,  tai  case  of  the  death  of 
any  of  Ibem  In  ttie  lifetime  of  the  wife,  the 
shares  of  bim  or  ber  so  dying  to  be  divided 
between  all  and  eray  bis  or  ber  or  their 
children.  One  of  the  brothers  died  in  the 
lifetime  of  Ibe  widow,  leaving  no  iasoB. 
Held,  that  the  share  of  such  deceased  brother 
was  vested,  sabject  to  be  divested  only  In 
the  sTODt  ot  bis  death  in  the  llfeUme  of  the 
testator's  widow,  leaving  chndren;  and  con^ 
Bequently,  that  event  not  having  happened, 
his  r^oresentatlTe  was  entttted.*'  To  tbe 
same  effect,  see  Harrison  r.  Foreman,  5  Yes. 
207,  as  weB  as  tbe  language  ot  Johnson,  Oh., 
hereinbefore  quoted  from  Us  opinion  In  the 
case  of  Kiynsvorth  v.  Haynsworth.  We 
think,  therefore,  that  the  circuit  judge  erred 
In  ezdndlng  tbe  def«idants  3.  D.  Blandlng 
and  J.  B.  Bamngartner  from  any  Share  In 
the  remainder.  One  of  these  peraons  datana 
hy  pnndiase,  and  the  other  by  Inherltanoe, 
the  shares  of  diUdroi  of  Doccas  Brown,  by 
her  first  hnsband,  who  predeceased  the  sur- 
viving life  tenant,  leaving  no  Issue;  and  as 
we  have  held  that  these  shares  were  vested 
and  transmissible  Interests,  these  defendants, 
now  the  oymexB  thereof,  are  aitltled  to  claim 
the  suae.  We  agree,  however,  with  tbe  cir- 
cuit Judge,  that  the  dertsees  of  John  IU(;hard- 
son  and  ISxs.  Octavla  H.  Moses  must  be  ex- 
cluded. These  defendants  <^laim,  by  pur- 
chase, the  shares  of  two  of  tbe  Berry  children 
who  died  during  the  lUeUme  of  the  surviving 
life  toiant,  leaving  Issne,  or  dilldrai,  as  that 
word  must  be  construed,  as  we  have  seen 
above;  and,  by  tbe  express  terms  of  the 
deed,  such  Issue  or  children  are  substituted 
In  the  place  of  their  parents.  While,  there- 
fore, nothing  has  occurred  to  divest  the  vest- 
ed interest  of  such  of  the  children  as  have 
died  dtirlng  the  lifetime  of  the  surviving  life 
tenant,  leaving  no  Issue,  the  very  event  upon 
which  the  vested  interest  of  such  of  the  chil- 
dren as  have  died,  leaving  Issue,  was  to  be 
divested,  having  occurred,  such  interests  be- 
came divested,  and  th<»e  who  claim  such  In- 
terest by  purchase  must  give  way  to  those 
who  have  been  substituted  In  their  stead. 

As  to  tbe  only  remaining  question,— as  to 
the  IlabUlty  of  the  plaintiff  Julia  A.  Bracy 
to  account  for  rents  and  proflts,~lt  Is  only 
necessary  to  say  that  the  only  parties  who 
set  up  any  claim  to  such  an  accounting  by 
the  pleadings,  or  In  the  circuit  court,  have 
been  adjudged  to  be  not  entitled  to  any  por- 
tion of  the  property,  and.  of  course,  they 
would  not  be  entitled  to  any  account  fw 
v.22s.B.no.l8— ^ 


rents  and  profits.  Fot  It  is  stated  In  tin  case 
that  "an  accounting  tax  rents  and  profits  was 
claimed  against  Julia  A.  Bracy  only  by  John 
8.  Blchardson  and  Octavla  H.  Moses."  It  Is 
true  that  the  defendant  J.  E.  Baumgartner, 
by  (me  of  bis  grounds  of  appeal,  does  Impute 
error  to  the  drenlt  Judge  In  refusing  an  ac- 
count for  rents  and  profits.  But,  to  say  the 
least  of  It,  there  may  be  a  question  as  to 
whether  that  was  sufildent  Waiving  this, 
bowerar,  the  question  seems  to  have  been 
treated  tbe  circuit  judge  as  <me  of  fioctt 
and  whoe  that  Is  Ibe  case  we  are  not  dl»> 
posed  to  IntffCere  with  the  'Mniclusion  of  the 
court  below,  especfany  in  a  case  like  this, 
wbne  the  testimony  Is  so  meager,  wad,  at 
least,  leaves  room  tor  a  doubt  whether  Mrs. 
Biacy,  one  of  the  tenants  in  commcn,  used 
nine  than  her  abare  of  the  land,  or  ratlier» 
whethCT  sudi  use  was  worth  more  than  the 
taxes  wblcih  Ae  paid  on  tbe  whole  of  the 
land.  The  Judgment  of  this  court  Is  that  tbe 
Jndgmffiit  of  tbe  dtcnlt  court  be  so  modi- 
fied as  to  omform  to  tbe  views  imeia  an- 
nounced, and  that  the  case  be  remanded  to 
that  court  for  such  further  proceedings  as 
may  be  necessary.' 


(96  □&.  292) 

PORT  ROYAL  &  W.  O.  RT.  CO.  v.  DAVIS. 
(Supreme  Court  of  Ctoorgla.  Jan.  14, 18B6.) 

iHnrailB  TO  BhPLOTB  —  NbOLIOBKOB  —  ISSTRUO* 

Tioaa— Absumsht  or  Codrsbl. 

1.  Where  an  employ^  of  a  railroad  com- 
pany sues  tor  personal  injuries,  a  request  to 
charge  the  jui^  to  the  efEect  that  the  omission 
of  the  plaintiff  to  perform  a  particular*  duty, 
or  that  tbe  plaintiff,  in  attempting  to  discharge 
the  duty,  committed  an  error  of  judgment,  re- 
sulting In  his  injury,  would  defeat  a  recovery,— 
the  request  leaving  out  of  consideration  entire- 
ly the  question  as  to  whether,  with  respect  to 
(Hther  proposition,  the  plaintiff  was  negligent, — 
was  properly  refused. 

2.  While,  in  the  abstract,  it  is  the  duty  of 
railroad  companies  to  carefully  select  and  su- 
perintend its  operatives,  machinery,  appliances, 
and  appcintments  of  every  character  used  in  its 
business,  yet^  where  the  failure  to  properly  se- 
lect or  superintend  its  operatives  is  not  made  a 
ground  of  complaint  in  the  declaratiOQ,  and  the 
negligence  imputed  to  the  company  was  confined 
to  the  improper  selection  of  machinery  and  ap- 
pliances, it  was  error,  at  the  request  of  the 
plaintiff's  counsel,  to  give  In  charge  the  abstract 
principle  of  law  first  above  stated,  without  lim- 
iting its  application  to  the  subject  complained  of 
in  the  declaration. 

3.  Where  rules  are  prescribed  or  regulations 
adopted  for  the  government  of  employes  in  and 
about  the  dischari^e  of  their  duties,  it  is  the  duty 
of  the  employer  to  give  notice  of  their  existence, 
and  so  to  promulgate  them  as  to  afford  to  the 
empIoj-6  a  reasonable  opportunity  of  ascertain- 
ing their  terms.  Knowledge,  either  express  ot 
such  as  the  law  will  imply,  without  reference^ 
to  the  means  by  which  it  is  imparted,  binds  the 
employe  to  compUance.  l^erefore,  a  request  to 
charge  to  the  cnEect  tiiat,  if  the  rules  be  writ- 
ten or  printed,  each  employ^  should  either  be  fur- 
nished with  a  copy,  or  advised  as  to  where  he 
can  read  or  hear  Them  read,  and  which  leaves 
out  of  consideration  all  other  means  of  acquiring 
knowledge,  should  have  l>een  denied,  and  the 
court,  in  giving  such  instruction,  erred. 
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4.  Iq  the  trial  of  an  action  for  injuries  al- 
letred  to  liare  been  occasloQed  to  an  employ^  of 
a  railroad  company  in  coupUns  cars,  it  wai  error 
to  charge  tbat  if  tiie  emplorfi  was  instructed 
by  the  conductor  to  couple  the  care  without  a 
knife  or  stick,  and  when  about  to  enter  upon  the 
discharge  of  that  duty  the  conductor  was  in  a 
position  to  see  that  he  bad  no  knife  or  stick,  and 
allowed  him  to  proceed  without  them,  and  the 
employ^  was  then  and  there  injured,  he  was  not 
negligent  in  not  having  snch  knife  or  stick,  and 
was  entitled  to  recover,  if  injured  without  fault 
on  hie  part,  and  by  the  negligence  and  careless- 
ness of  the  agents  of  the  company. 

5.  Conrts  should  not  permit  counsel,  in  the 
argument  of  one  cause,  to  refer  .to  positions  and 
arguments  of  opposing  counsel  in  another,  with 
a  view  (or  which  might  have  the  effect)  to  preju- 
dice, disparage,  Oi  discredit  the  sincerity  of  his 
position  assumed  in  the  case  being  tried;  but 
snch  matters  are,  to  a  great  extent,  within  the 
discretion  of  the  presiding  judge,  and,  unless  in 
the  exerdse  thereof  prejudicial  error  has  been 
committed,  this  court  wul  not  interfere. 

(Syllabus  by  the  CourL) 

Error  from  city  eoart  of  Augusta;  W.  F. 

Eve,  Judge. 

Action  by  A.  L.  Davis  against  the  Fort 
Royal  &  Western  Carolina  Railway  Company 
for  personal  Injury.  Plaintiff  bad  judgment, 
and  defendant  brings  error.  Beveraed. 
The  following  Is  the  official  r^rt: 
Davis  sued  the  railroad  company  for  dam- 
agcs  resulting  from  an  injury  received  while 
engaged  as  a  train  band  in  the  service 
of  the  company,  and  while  coupling  cars, 
whereby  hla  right  hand  was  caugbt  and 
crushed  between  the  bumpers.  He  obtained 
a  verdict,  and  defendant's  motion  for  a 
new  trial  was  overruled.  The  declaration 
alleges  tbat  on  February  13,  1801,  be  was  In- 
structed to  couple  certain  cars,  and  in  carry- 
ing opt  the  order  his  hand  was  caught,  by 
reason  of  the  link  used  in  coupling  being  too 
short,  and  the  too  rapid  backing  of  the  en- 
gine; that  he  was  entirely  free  from  fault, 
and  the  accident  resulted  from  the  failure  of 
other  servants  of  the  company  to  provide 
links  of  sufficient  length  to  permit  of  safe 
coupling,  and  to  exercise  proper  care  In  the 
handling  of  the  engine;  that  be  bad  been  in 
defendant's  service  but  a  few  days,  and  bad 
no  knowledge  or  intimation  tbat  the  place 
at  which  the  coupling  was  ordered  to  be  done 
was  any  more  hazardous  or  dangerous  by 
reason  of  being  on  a  curve;  that  he  had  no 
knowledge  that  one  of  the  bumpers  was  high- 
er than  the  other,  or  tbat  the  link  was  so 
abort  as  to  make  coupling  dangerous  and  Im- 
possible, until  after  the  accident  occurred; 
that  he  was  furnished  with  no  Instrument  to 
aid  him  In  perfecting  the  coupling,  nor  with 
any  rule  book  or  direction  prescribing  the 
manner  In  which  coupling  should  be  done, 
but  ho  was  ordered  by  the  conductor  simply 
to  do  the  coupling,  without  any  direction, 
warning,  or  instruction  as  to  how  it  should 
best  be  done,  the  conductor  knowing  at  the 
time  that  plaintiff  had  no  Instrument  to  aid 
him  In  the  coupling,  etc.  The  opinion  states 
fully  the  grounds  for  new  trial  ruled  on  In 
the  second,  third,  and  fourth  divisions.  The 
grounds  r^erred  to  In  ttie  first  and  fifth  divl- 


rtons  are:  (1)  Error  In  refndng  to  charge,  as 
requested:  "If  It  was  the  duty  of  the  plain- 
tiff to  observe  the  link  and  the  bumpers,  and 
he  failed  to  do  so,  he  cannot  reeovor  for  any 
Injury  received  by  reason  of  such  failnre;  or. 
If  he  observed  them,  and  formed  the  opinion 
that  they  were  safe,  he  was  acting  tor  the 
company,  and,  if  he  made  a  mistake  in  this 
opinion,  he  cannot  recover  for  the  conse- 
quences of  snch  mistake."  (5)  In  concluding 
argument,  plaintiff's  counsel  said  he  would 
ask  the  jury.  In  the  same  words  of  doquenoe 
once  used  by  eminent  counsel  now  represent- 
ing the  defendant,  wherein  counsel  bad  said. 
"For  every  sigh,  tor  ©very  groan,  for  every 
pain  he  had  suffered,  he  should  have  com- 
pensation equivalent  to  his  agony."  Oounsel 
for  defendant  objected  to  plaintiff's  attorney 
reading  law  to  the  jury.  Counsel  disclaimed 
reading  law  to  the  jury,  but  said  he  was  sim- 
ply quoting  other's  eloquence,  just  as  he 
would  read  or  quote  from  the  Bible,  or 
Shakespeare,  or  any  worthy  author.  The 
court  permitted  the  counsel  to  conclude  the 
quotation,  which  he  did  by  saying  tbat  **the6e 
were  to  be  put  on  one  side  of  tbe  scale,  and, 
on  tbe  other,  money,  money,  until  both  In 
even  balance  hung,  and  the  jury  f^t  that  he 
had  been  fully  and  adequately  remonerated." 
Counsel  for  defendant  then  and  there  object- 
ed to  tbe  same  as  being  Irrelevant,  Improper, 
Illegal,  and  tending  to  prejudice  the  Inry. 

Ganabl  &  Oanahl,  for  plaintiff  in  error.  C 
H.  Cohen  and  J.  B.  Lamar,  for  defendant  In 

error. 

ATKINSON,  J.  1.  In  a  suit  by  an  in- 
jured employ^  against  a  railroad  company  for 
Injuries  resulting  from  alleged  negligence  of 
the  company,  where  It  is  sought  to  be  shown, 
by  way  of  defense,  that  the  plaintiff  Is  not 
entitled  to  recover  because  of  his  own  negl^ 
gence  In  the  premises.  It  la  not  error  for  the 
presiding  Judge  to  refuse  to  charge  the  jury. 
In  substance,  tbat  If  a  particular  duty  was 
Imposed  upon  the  plaintiff,  and  he  foiled  to 
iwrform  that  duty,  or  that  if  tbe  plaintiff.  In 
attempting  to  discharge  the  duty,  committed 
an  error  of  Judgment,  which  resulted  In  bU 
Injury,  he  could  not  recover.  We  do  not 
think  this  Is  a  correct  rule.  The  omission  to 
perform  a  duty  which  defeats  a  recovery,  or 
the  error  of  judgment  which  produces  a  like 
result,  must  be  such  an  omission  as  must.  In 
some  sense  at  least,  be  attributable  to  ne^l- 
gence  upon  the  part  of  tbe  servant  BUlng; 
and  where  the  charge  of  the  court  leaves  en- 
tirely out  of  consideration  whether  or  not 
the  plaintiff,  with  respect  to  these  duties, 
was  in  any  sense  negligent,  it  withdraws 
from  the  jury  the  very  tiuestion  which  tbe 
law  submits  for  their  consideration,  and  un- 
dertakes In  advance  to  adjudicate  this  ques- 
tion of  fact  The  omission  to  perform  a  duty 
imposed  might  amount  to  n^llgene&  It  Is 
difficult  to  suppose  a  case  where  a  man 
could  omit  to  perform  an  Imposed  duty,  and 
at  the  same  time  be  wtlr^  free  ftom  fault; 
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but  it  Is  not  only  poa^le.  but  'enflr^  prob^ 
able,  that  a  man,  In  the  peiformance  of  a 
duty  Imposed  upon  him,  maj  exerdae  the 
greatest  care,  and  still,  because  of  an  error 
in  Judgment  In  the  performance  of  the  duty, 
he  might,  without  fault  upon  his  part,  be  In- 
jured. But  the  charge  reauested  states  to 
the  Jury  that  If  the  plaintiff  either  omitted 
to  perform  a  particular  duty,  or  that  If,  in 
attemptliv  to  dlBcbaige  the  duty,  be  com- 
mitted an  «TDr  of  Judgment*  resulting  in  bis 
injury,  without  any  referaice  to  how  careful 
and  dUlgrat  he  was  In  making  the  attempt, 
BtlU  be  could  not  recorer.  The  Tlce  of  the 
Instruction  requested  was  leaving  out  of  It 
altogether  the  Qoestlon  as  to  whether  the 
plaintiff,  in  the  omiSBlon  oC  the  duty,  or  in 
the  forming  of  bis  Judgment,  which  turned 
out  to  be  moneons,  was  In  any  way  gniUy  oC 
ne^lgence. 

2.  The  declaration  In  the  case  contained  no 
count  alleging,  as  a  snbstantlTe  cause  of  the 
Injiury  comidalned  of,  that  the  agents  and 
servants  of  the  defendant,  who  were  coem- 
ployte  with  the  idalntiff,  were  not  properly 
supervised  and  superintended.  The  whole 
gist  of  plalntttTs  action  was  that  because  of 
certain  defective  appliances,  with  which  he 
was  required  to  perfonn  his  duty,  be  was  In- 
jured. The  court,  however,  was  requested 
to  charge,  and  did  charge  at  the  instance  of 
plaintiff's  counsel,  that  It  was  the  duty  of 
the  road  to  carefully  select'  and  superintend 
its  operatives,  Its  machinery,  appliances,  and 
appointments  of  every  sort  used  in  its  busi- 
ness. While,  as  an  abstract  proposition  of 
law,  this  Is  a  correct  rule,  there  being  no 
complaint  In  the  declaration  that  a  failure  of 
the  railroad  company  carefully  to  superin- 
tend Its  operatives  was  In  any  sense  a  con- 
tributing cause  to  the  Injury,  it  was  error  for 
the  court  to  give  in  charge  this  rule  of  law, 
without  Umltli^  it  In  its  application  to  the 
particular  subject  complained  of  In  the  dec- 
laration. To  charge  the  Jury  that,  If  the 
plaintiff  was  himself  without  fault,  be  blight 
recover,  provided  the  agents  of  the  company 
were  at  fault  in  this  matter,  and  thai '  to 
charge  the  Jury  that  it  was  the  duty  of  the 
comiHUiy  carefully  to  superintend  Its  opera- 
tives, would  Imply  that  the  plaintiff's  right 
to  recover  might  be  predicated  upon  the  fail- 
ure of  the  company  to  perform  this  latter 
duty.  The  evidence  might  have  demonstrat* 
ed  that  the  plaintiff  was  himself  free  from 
fault  It  might  liave  demonstra1»d  that  the 
appliances  alleged  by  him  as  being  defective, 
and  to  which  the  declaration  attributes  his 
injury,  were  tn  every  respect  perfect  Yet 
to  say  to  the  Jury  that  the  railroad  company 
was  bound  to  carefully  select  and  superin- 
tend its  operatives  might  have  the  effect  to 
mislead  them  In  the  application  of  that  gen- 
eral proposition  to  this  particular  case,  be- 
cause they  might  have  found  that,  In  this  re- 
spect, the  company  was  negligent  but  a 
finding  upon  that  would  not  authorize  a  re- 
covery upon  the  declaration;  and  thus  the 


Jury  n^gbt  nnddr  an  ^roneous  conception 
of  their  duty  In  the  premises,  misguided  by 
this  instmction  of  the  court  have  been  In- 
duced to  return  a  verdict  founded  upon  an 
improper  supervision  of  the  defendant's  of- 
ficers and  operatives,  rather  than  because  of 
defects  in  tiie  machinery  or  appliances.  It 
Is  well  enough  for  the  court  carefully  to  un- 
derstand the  plaintiff's  contentions,  as  stated 
In  the  declaration,  and  confine  the  evidence 
and  instructions  to  the  Issues  which  are  pre- 
sented by  the  declaration  and  the  pleas.  If 
this  is  done,  the  Jury  would  have  no  Induce- 
ment to  wander  Into  the  field  of  speculation, 
nor  would  there  be  In  the  instructions  any- 
thing snggestlTe  of  a  power  upon  their  part 
todo  sa 

8.  The  court  properly  charged  the  Jury 
generally,  with  respect  to  the  promulgation 
of  rules  of  the  railroad  company,  that:  "The 
rules  of  corpwations  are  the  law  which  gov- 
erns them  and  their  employte  and  officers, 
but  no  employ^  Is  bound  by  any  rule  which 
has  not  been  promulgated  to  blm,  or  to 
wblch  his  attention  has  not  been  called.  Ac- 
tual knowledge  of  a  rule  would  avoid  a 
necessity  of  any  formality  In  its  promulga- 
tion. So,  before  any  employfi  of  a  railroad 
company  could  be  governed  or  be  boujid  by 
the  rules  of  the  corporation,  you  must  be 
satisfied  the  rules  were  within  his  knowl- 
edge, were  brought  home  to  him,  or  there 
was  furnished  to  him  an  opportunity  to 
learn  the  rules,  or  he  had  actual  knowledge 
of  the  rules.**  This  was  a  fair  statement  at 
the  true  rule  upon  this  subject,  as  heretofore 
announced  by  tills  court  But  when,  at  the 
request  of  the  plaintiff's  conusd,  the  court. 
In  addition  to  this,  charged:  "If  the  rules 
are  written  or  printed,  each  employ^  should 
either  be  furnished  with  a  copy,  or  biformed 
where  to  apply,  at  least,  where  he  might 
call  and  hear  them  read,  or  read  them  lUm- 
self,"— Inasmuch  as  the  evidence  In  the  case 
shows  that  the  ruloi  of  the  company,  which 
were  Insisted  upon  as  binding  upon  this 
plaintiff,  were  printed  rules,  the  effect  of  this 
charge  was  to  Instruct  the  Jury  that  al' 
though  ordinarily  other  means  might  be  em- 
ployed In  imparting  to  persons  to  be  af- 
fected thereby  notice  of  the  rules  of  the  com- 
pany, yet,  where  tbe  rules  are  written  or 
printed.  It  was  the  duty  of  the  company 
either  to  fnmlsh  the  plaintiff  with  a  copy  of  ' 
these  printed  rules,  or  tell  him  where  he 
could  hear  tbem  read;  otherwise,  he  would 
not  be  bound.  This  Is  more  than  the  law  re- 
quires. If  by  oral  tradition  be  have  knowl- 
edge, derived  even  from  his  coemploySs,  of 
the  existence  and  terms  of  such  rules,  he  is 
bound  to  conform  his  conduct  thereto,  wheth- 
er be  have  either  a  copy  of  the  rules  them- 
selves, or  have  had  an  opportunity  to  read 
them  or  hear  tbem  read.  Tbe  latter  Is  one 
means  of  promulgating  the  rules,  and  prob* 
ably  the  most  effective;  but  it  Is  not  the  only 
meaoB  by  vi^hlch,  being  received,  notice  there' 
of  will  bind  tbe  employ^. 


Digitized  by 


Google 


886 


SOUTHEASTERN  BBPOBTBR,  VoL  22. 


(Ga. 


'  4.  Bxceptlon  Is  taken  to  the  following 
charge  of  the  court:  "If  you  believe  the 
plaintiff  was  Instructed  by  the  conductor  to 
couple  the  cars  without  a  knife  or  stick,  and 
that,  when  he  was  about  to  enter  upcm  the 
discharge  of  this  duty,  the  conductor  was  in 
a  position  to  see  that  he  had  no  knife  nor 
atlck  In  his  band  to  perform  the  coupling 
with,  and  he  allowed  him  to  proceed  without 
it,  and  the  plaintiff  was  then  and  there  in- 
jured, then  I  charge  you  that  the  plaintiff  was 
not  negligent  In  not  having  such  knife  or 
stick,  and  he  is  entitled  to  recover  if  he  is  in- 
jured without  fault  on  his  part,  and  by  the 
negligence  and  carelesanesa  of  the  agents  of 
the  company."  A  rule  of  the  company  bad 
been  Introduced  In  evidence  which  required 
the  use  of  a  knife  or  stick  In  making  coup- 
lings. TtilB  charge,  in  the  first  place,  as- 
sumes that  there  was  evld«ice  submitted  to 
the  jury  which  might  tend  to  show  that  the 
conductor  instructed  the  plaintiff  to  couple 
the  cars  without  a  knife  or  stick,  whereas, 
whUe  it  may  be  found  under  the  evidence 
that  the  conductor  Instructed  the  plaintiff,  he 
not  having  a  knife  or  stick,  to  couple  cars, 
there  is  no  evidence  from  which  the  jury 
could  find  an  affirmative  instruction  from  the 
conductor  to  the  plaintiff  to  couple  the  cars 
without  using  a  knife  or  stick.  This  charge, 
for  this  reason,  was  erroneous.  The  second 
error  In  the  chaise  Is  that  If  the  conducts 
saw  the  plaintiff  about  to  make  the  coupling 
without  the  use  of  a  knife  or  stick,  and 
neglected  to  compel  him  to  desist,  without 
giving  him  affirmative  Instructions  at  all  upon 
the  subject,  the  conductor's  negligence  would 
so  neutralize  the  effect  of  any  negligence  of 
the  plaintiff  upon  his  own  part  as  wholly  to 
acquit  him  of  negligence.  It  would  be  a 
strange  rule  of  law  which  would  justify  the 
negligence  of  an  employ^  in  the  performance 
of  his  duties  by  simply  showing  that  another 
employ^  engaged  about  the  same  business 
was  likewise  negligent  The  apparent  duty 
of  guardianship  by  the  superior  officer  over 
the  conduct  of  his  coemployg,  and  making 
him  responsible  for  the  Injuries  of  the  coem- 
ploy6,  without  reference  to  the  negligence  of 
the  latter,  which  Is  set  up  and  established  by 
this  Instruction  of  the  court,  has  no  warrant 
in  the  law.  A  positive  Instruction  by  one  In 
authority  to  his  inferior  to  perform  a  par- 
ticular servce  in  a  particular  way  la  one 
thing,  and  the  omission  to  give  an  instruction 
when  none  such  was  necessary  is  entirely  a 
different  thing.  For  the  court  to  say  that  the 
alleged  negligence  of  this  conductor  would  ac- 
quit this  plaintiff  of  negligence  was  to  with- 
draw from  the  consideration  of  the  Jury  al- 
together the  question  as  to  whether  or  not 
the  plaintiff  was  not  himself  negligent  In 
obeying  such  instructlom,  assuming  even  that 
they  were  given. 

5.  It  seems  that  in  the  progress  of  this 
case,  and  during  the  argument,  the  counsel 
for  the  plaintiff  referred  to  an  argument 
made  by  counsel  for  the  defendant  years  ago, 


in  the  trial  of  a  damage  snlt  of  this  charac- 
ter, in  which  the  counsel  for  the  defendant 
In  this  case  occupied  in  that  the  position  of 
counsel  for  the  plaintiff.  The  speech  re- 
ferred to  has  become  embalmed  in  part  In 
the  prInted,report8  of  this  court,  and  Is  recog- 
nized as  one  of  surpaaalng  ^oquence.  With 
a  pathos  characteristic  of  the  great  advocate 
who  delivered  It,  he  appealed  to  all  the  emo> 
tions  of  the  jury  to  comp^isate  his  client  for 
the  injury  that  he  had  sustained;  to  esti- 
mate in  cold  caah  the  physical  pain  and  tor- 
ture and  the  mental  anguish  that  he  must 
endure.  And  this  extract  plalntiff'B  counsel 
was  proceeding  to  read  to  the  jury.  Coun- 
sel for  the  defendant  objected,  upon  tiie 
ground  that  this  was  Improper.  We  think, 
too,  this  was  an  Improper  practice,  but  not, 
of  itself,  such  as,  In  the  absence  of  other  sub- 
stantial error,  would  justify  tne  granting  of 
a  new  trial.  Counsel,  In  their  relations  with 
each  other  and  before  the  courts,  are  many 
times,  in  the  course  of  a  long  professional 
career,  required  to  take  positions  which  do 
not  seem  to  the  casual  obeo^er  to  be  at  all 
times  entirely  oontistent  the  one  with  the 
other.  The  man  who  represents  the  plain- 
tiff to-day  may  in  a  similar  case,  or  one  In- 
volving similar  features,  to-morrow  repre- 
sent the  defendant,  and  it  would  be  mani- 
festly unfair  and  unjust  If  the  court  pomit- 
ted  the  argument  In  one  case  to  be  quoted  by 
counsel  in  the  other,  with  a  view  either  fo 
prejudice  or  to  disparage  or  to  discredit  the 
position  assumed  In  the  case  being  tried.  It 
Is  hardly  probable  that  sudi  a  practice  could 
serve  any  useful  pnrpose,  and  Its  effect  doubt- 
less would  be  to  cause  unnecessary  attrition 
among  the  members  of  the  bar,  and  produce 
bad  feeling  where  none  but  the  kindliest  s^ 
timent  should  prevaiL  There  should  be  no 
room  in.  the  legal  profession  for  the  Indul- 
gence of  personal  jealousies  or  resentments, 
and  the  lawyer  Is  the  last  man  in  the  world 
who  should  permit  himself,  by  word  or  deed, 
to  sting  the  sensibilities  or  wound  the  feel- 
ings of  a  brother  lawyer.  The  control  of 
these  matters,  however.  Is  largely  within  the 
discretion  of  the  trial  court,  and  we  shall  as- 
sume that  at  the  proper  time,  upcm  proper 
necessity,  courts  administer  proper  curec- 
tlves.  Judgment  reversed. 


<K  Oa.  my 

GATES  V.  8TATBL 
(Supieme  Court  of  Georgia.  Jan.  28,  189Sw) 

MORDEIt—lNDICTMSNT—*'H ALIOS  ATOIWTHODOHT.  " 

While  it  is  necessary  to  allege  in  an  in- 
dictment for  murder  that  the  homldde  was  com- 
mitted with  malice  aforethoa^t,  yet  the  omis- 
sion to  use  that  exact  expression  may  be  snp- 

filied  by  che  employment  instead  thereof  of  any 
angnage  whidi  may  be  its  legal  equivalent. 
The  use  of  the  words  "malice  aforesaid"  in  lien 
of  the  words  "malice  aforethoosht"  is  not  sndli 
a  defect  of  subBtaace  affecting  the  real  merits 
of  the  case  as  will,  after  verdict*  aaniort  a  mo- 
tion in  arrest  of  judgment, 
(Syllabus  hy  the  Court) 
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Brror  tnm  anpetiat  court,  Troop  coonty; 
S.  W.  Horria,  Judge. 

Blduud  Gates  was  convicted  cA  mnrder. 
and  bring!  error.  Affirmed. 

The  foDowfog  Is  the  official  report: 

me  indictment  duugea  tbat  Gatei,  "with 
force  and  anna  did  nnlawfolly,  and  with 
malice  aforesaid,  kill  and  murder  one  Lee 
Sledg^  by  thra  alid  there  shooting  said  Lee 
Sledge  with  a  certain  loaded  plstoL"  De- 
fendant was  found  guilty,  and  his  motion  In 
arrest  of  Judgment  was  oTermled.  The  mo- 
tion was  upon  the  grounds:  (1)  The  crime  of 
murder  Is  insufflclently  charged  or  described. 
(2)  mie  necessary  element  of  malice,  a  legal 
Ingredient,  is  not  properly,  legally,  or  suffi- 
ciently alleged  In  said  indictment,  and  thus 
murder  is  not  alleged  in  the  terms  or  lan- 
guage of  the  Code.  (3)  Murder  Is  not  folly 
set  out  In  the  Indictment,  for  the  malice  re- 
quired to  constitute  murder,  to  wit  "malice 
aforethooght,"  is  not  alleged  in  said  indict- 
ment, or  that  there  was  a  deliberate  Inten- 
tion unlawfully  to  kill  or  shoot  Lee  Sledge, 
the  alleged  deceased.  (4)  The  death  of  Lee 
IKtedge.  who  is  alleged  to  have  been  shot,  is 
not  allesed  In  said  Indictment. 

F.  M.  Longley  and  T.  H.  Wbltaker,  for 
plaintiff  in  error.  T.  A.  Atkinson,  Sol.  Oen., 
and  J.  U.  Terrell,  Atty.  Gen.»  for  the  State. 

ATKINSON,  J.  UpcA  an  indictment  for 
murder  It  is  necessary  to  allege  and  prove 
that  the  homicide  upon  which  the  proseco- 
tltm  la  based  was  committed  with  malice 
which  was  operating  upon  the  mind  of  the 
slayer  at  the  time  the  fatai  blow  was  given. 
This  may  be  proven  by  direct  testimony,  or 
It  may  be  shown  by  circumstances,  but  the 
fact  most,  nevertheless,  be  established.  Up- 
on a  motion  In  arrest  of  Judgment  after  a 
conviction  for  the  oBTense  of  murder.  If  the 
allegations  of  the  Indictment  be  sufficient  to 
authorise  its  admission,  this  court  la  bound 
to  presume  tbat  the  evidence  submitted  was 
In  accordance  with  and  sufficient  to  establish 
the  allec^tlons  in  the  indictment.  .The  mo- 
tion in  arrest  of  iudgment  in  this  case  is 
based  upon  four  grounds;  the  only  two — the 
third  and  fourth  (the  first  and  second  being 
Included  In  the  third)— necessary  for  conBld- 
eratlon  being  that  the  offense  of  "murder  Is 
not  fully  set  out  in  the  Indictment,  for  that 
the  malice  required  to  constitute  murder, 
that  Is  to  say,  malice  aforethought,  Is  not  al- 
leged In  the  Indictment,  and  that  there  was 
a  deliberate  Intention  unlawfully  to  kill  or 
shoot  the  deceased,"  and  the  fourth  is  that 
the  death  of  the  person  alleged  to  have  been 
slain  Is  not  laid  In  the  Indictment  While  «> 
dinarily  It  Is  proper,  and  perfectly  accurate 
pleading  would  seem  to  require,  that  each 
conatltnent  element  of  an  offense  should  be, 
In  the  Indictment,  stated  In  the  language  of 
the  Code,  yet  upon  motion  In  arrest  of 
judgment,  ^Is  Is  not  essential.  If  the  lan- 
guage emidoyed  la  a  &lr  legal  equivalent  of 


the  tenna  employed  by  the  Oode.  The  tasa 
"malice  aforethought"  In  the  Oode  means 
that  the  homicide  must  be  committed  npon 
premeditated  design;  and  tbat  term  neces- 
sarily Includes  malice  both  express  and  Im- 
plied, either  of  which  Is  sufficient  if  proven, 
to  sustain  a  conviction.  Where  the  Indict* 
ment  allies  that  the  homicide  was  commit- 
ted with  malice  and  instead  of  the  word 
"aforethought"  employs  the  word  '^iftoe* 
said,"  the  effect  of  the  use  of  this  latter  ex- 
pression might  be  to  limit  the  state  In  its 
Introduction  of  testimony  to  the  showing  of 
that  malice  which  had  tberetofwe  by  the 
slayer  been  exjHessed.  It  might  limit  the 
range  of  Judicial  Inquiry  to  the  existence  of 
that  particular  kind  of  malice  alleged  In  the 
Indictment.— that  Is  to  say,  malice  aforesaid. 
But  If  It  be  true,  as  alleged  In  this  Indict- 
ment that  the  defendant  slew  the  deceased 
unlawfully  and  with  malice  aforesaid,  the 
Jury  would  be  authorized,  Indeed  required, 
to  convict  him,  because  to  say  that  he  slew 
him  with  maMce  Is  an  allegation  that  at  the 
time  the  deceased  was  slain  malice  was  the 
preponderating  motive  In  the  mind  of  the 
slayer.  After  a  conviction,  the  presumption 
being  that  the  evidence  was  tn  accord  with 
the  exact  allegations  as  made  in  the  indict- 
ment it  will  be  presumed  tbat  this  defend- 
ant slew  the  deceased  with  malice  aforesaid, 
—that  Is  to  aay,  with  malice  which  had  pre- 
viously been  declared  by  llie  accused.  We  do 
not  think  the  fourth  ground  of  the  motion  in 
arrest  of  Judgment  is  sustained  by  the  rec- 
ord, as  will  be  apparent  from  a  perusal  of 
the  Indictment  The  allegation  Is  that  the 
defendant  with  malice  aforesaid,  did  kill  and 
murder  the  deceased.  We  think  It  may  be 
tiirly  Implied  from  the  use  of  this  language, 
it  being  alleged  that  the  deceased  was  both 
killed  and  murdered,  tbat  he  Is  In  fact  dead. 
The  court  committed  no  error  In  overruling 
the  motl<Ki  In  arrest  of  Judgment  Jndgmrait 
affirmed. 

OSOa.  Stt> 
OABUTHBBS  V.  BTATB. 
flSupreme  Court  of  Geor^a.  Jan.  28, 180Q.) 

VOLOMTJJtT  MAHSI.ADOBTBB— BtIDBRCB. 

The  evidence,  taken  most  stttngly 
against  the  accused,  allowing  tbat  he  and  the  de*  - 
ceased,  upon  words  of  reproach  and  a  sudden 
quarrel,  in  which  both  participated,  came  to 
blows,  and  that  a  combat  with  deadly  weapons 
ensued.  In  which  no  andne  adTantage  was 
sought  or  taken  on  either  ^e,  the  killing 
amounted  to  no  more  than  Toluntai7  manslaugh- 
ter, and  a  Terdict  for  mnrder  was  unwarranted. 
(SyUabna  by  the  CourtJ 

Error  from  superior  court  Pulaski  county: 
O.  O.  Smith,  Judge. 

Frank  Caruthers  was  convicted  of  murder, 
and  brings  error.  Reversed. 

The  following  la  the  oflldal  report; 

Frank  Camthers  was  convicted,  without 
recommendation,  of  the  murder  ta  Thomas  Ia 
Camthers  by  stabbing.   His  mothm  fnr  new 


Digitized  by  Google 


838- 


SOUTHBASTBBN  BXPORTBB,  YoL  22. 


(Ve. 


trial  was  oTermled,  and  be  excepted.  The 
motion  contained  ttae  general  grounds  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  Also  becanse,  In  selecting  the  jury,  after 
two  of  the  Jurymen— E.  C.  Smith  and  R.  P. 
Taylor^had  promptly  declared,  In  answer  to 
the  lunal  atatut<n7  questions,  that  they  had 
bias  or  prejudice  resting  on  their  minds  for 
or  against  the  prisoner,  and  bad  been  pro- 
nounced Incompetent  by  the  solicitor,  the  pre- 
siding judge  further  interrogated  them  In  re- 
gard to  their  prejudice,  In  the  hearing  of  oth- 
er Jurors,  who  were  afterwards  examined  as 
to  their  c)>mpetency.  Said  Jurors  answering 
the  court  that  they  had  such  prejudice  on 
their  minds  that  It  would  not  readily  yield 
to  evidence,  they  were  then  excused  by  the 
court  Error  In  refusing  to  charge  the  fol- 
lowing written  requests:  "A  man  may  be 
Justifiable  in  billing  another  while  the  slayer 
lias  malice  In  his  heart;  and  If  the  deceased 
was  attacking  prisoner  with  a  weapon  likely 
to  produce  death,  and  the  prisoner  cut  and 
killed  him  In  self-defense,  It  would  be  Justi- 
fiable homicide,  even  If  defendant  had  malice 
iigalnst  deceased  at  the  time.  His  malice  In 
such  a  case  would  not  count  against  him." 
"If  prisoner  did  not  consider  his  life  or  Umb 
in  danger,  and  did  not  kill  In  self-defense,  but 
In  a  passion  aroused  by  the  attack  spade  upon 
him  by  deceased  (If  you  believe  such  attack 
was  made  as  claimed  by  his  counsel),  and  did 
not  act  with  malice,  then  It  Is  voluntary  man- 
slaughter, and  not  murder."  "In  deciding 
whether  priscmer  acted  with  or  without  mal- 
ice, you  may  consider  who  commenced  the 
difficulty  under  the  testimony,  who  struck  the 
first  blow,  how  many  blovra  were  given  or  at- 
tempted by  each  party,  the  kind  of  weapons, 
and  whether  the  we^wna  were  prepared  for 
the  occasloD,  ok  were  casually  on  hand;  and 
any  and  all  other  clrcnmstanees  connected 
with  the  case  as  shown  by  the  evidence." 
Error  In  charging:  "If  yon  find  from  the 
testimony  that  the  defendant  was  making  on 
assault  upon  the  deceased,  and  advancing  on 
him  with  a  knife,  and  deceased  struck  him, 
though'  it  may  have  been  with  a  deadly  weap- 
on, to  repel  the  assault  of  the  defendant, 
and  the  defendant  killed  blm,  even  though 
the  Altai  blow  was  given  after  the  deceased 
struck  him,  then  I  charge  yon  that  It  would 
be  murder."  "While,  upon  the  other  band. 
If  you  find  from  the  testimony  that  the  de- 
ceased struck  the  defendant  without  cause  or 
provocation,  with  a  weapon  likely  to  produce 
death,  then  In  that  event  it  would  be  Justifi- 
able homicide,  provided  yon  find  the  deceased 
died  from  the  stab  or  blow  ^ven  by  the  de- 
fendant" Becadse  the  court,  Immediatdy 
after  the  chai^  complained  of  In  the  last  par- 
agraph, and  before  charging  on  the  subject 
of  Impeachment  as  below,  charged  the  follow- 
ing: "If  you  find  from  the  testimony  that 
the  defendant  was  attempting  to  make  an  as- 
sault upon  the  deceased,  that  the  deceased 
struck  him  with  a  weapon,  or  vras  attempting 
to  strike  him  with  a  weapon,  not  likely  to  pro- 


duce death,  ana  the  defendant  struck  and 
killed  him  with  a  knife.  It  would  be  voluntary 
manslaughter."  Error  In  diarging:  "A  wit- 
ness may  he  Impeached  by  proof  of  contradic- 
tory statements  previously  made  as  to  mat- 
ters relevant  to  his  testimony  and  to  the  case 
as  to  facts  he  has  testified  about  If  a  wit- 
ness has  been  successfully  lmi>eached,  you 
are  not  authorized  to  bellete  him,  but  It  Is 
for  you  to  say  whether  or  not  you  will  believe 
the  Impeaching  witness  or  the  witness  sought 
to  be  Impeached;  the  credibility  of  all  wit- 
nesses being  for  yon  and  your  consideration." 

W.  L.  &  Warren  Grlce,  for  i^alntllE  In  er- 
ror. Tom  Eason,  Sol.  Oen.,  and  1.  H.  'S!et- 
rell,  Atty.  Oen.,  for  the  State. 

LUMPKIN.  J.  The  accused  was  convicted 
of  murder,  and  swtenced  to  be  execnted. 
He  moved  for  a  new  trial  on  nomeroos 
grounds.  We  have  not  very  closely  scruti- 
nized the  special  grounds  ot  the  motion,  be- 
cause, after  a  careful  and  anxious  study  of  the 
evidence,  we  have  reached  the  conclusion  that 
there  should  be  a  new  trial  upon  the  snbston- 
tlal  merits  of  the  case.  The  evidence  will  ap- 
pear In  the  reporter's  statement.  It  does  not. 
In  our  opinion,  make  a  case  of  murder.  In  no 
view  of  It,  could  the  killing  amount  to  more 
than  voluntary  manslaughter.  Taking  the 
evidence  most  strong  against  the  accused, 
the  case  was  one  of  mutual  combat  and  falls 
within  the  class  to  which  our  leading  case  on 
this  subject— Gann  v.  State,  SO  Qa.  G7— be- 
longs. We  theref(H%  regard  it  as  our  solemn 
duty  to  give  the  accused  another  trial.  Judg- 
ment reversed. 

(92  Va.  ») 

SEXTON  et  aL  v.  C.  AULTMAN  &  CO.i 
(Supreme  Court  of  Appeals  of  Virginia.  Aug. 
1,  188S.) 

L1KITAT10N8— Plbading— Instrdctiors. 

1.  Where  defendant  gives  notice  of  set-off. 
and  files  an  accoant  of  set-off,  plaintiff  may  avail 
himself  of  limitations  without  spedaUy  plead- 
ing It. 

2.  Where  plaintiff  has  a  right  to  the  defense 
of  limitations  without  pleading  it,  an  Instrac- 
tion  that  the  same,  If  believed,  would  be  a  de- 
fense, Is  not  erroneoos  as  <^rating  aa  a  sur- 
prise to  defoidant. 

Error  to  drcnit  court;  Wythe  county;  WH- 
llama,  Judge. 

Actions  by  O.  Anltman  ft  Co.  against  C  S. 
Sexton  &  Co.  Cases  were  consolidated. 
Jndgmui  ts  for  plaintifr,and  defendants  bring 
error.  Affirmed. 

Blair  &  Blair,  for  plaintiffs  In  error.  Walk- 
er &  Caldwell,  for  defendant  In  error. 

BUCHANAN,  J.  The  defendant  in  error 
brought  two  actions  In  debt  against  the  plain- 
tiffs in  error  upon  certain  notes  made  by  the 
latter.   The  cases  were  beard  togetber,  by 


1  Reported  by  V.  B.  Kirkpatrick,  Esq..  of  the 
Lynchburg  bar. 
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coDBent,  as  one  case.  The  defendants  plead- 
ed nil  debit,  filed  their  account  of  Bet-oSs, 
and  a  special  plea  in  writing,  under  our 
statute  of  equitable  set-offs.  Section  3299, 
Code  1887.  The  plaintiff  replied  graeral!? 
to  these  pleas,  and  filed  a  list  of  counter  set- 
offs. Upon  the  trial  of  the  case,  the  plain- 
tiff was  allowed  to  rely  upon  the  statute  of 
limitations  to  defeat  the  defendants'  claim 
of  set-offs,  without  replying  the  statute  spe- 
cially either  to  the  accoont  of  set-offs  or  to 
the  plea  of  equitable  set-off,  and  this  action 
of  the  court  Is  assigned  as  error. 

Ordinarily,  the  statute  of  limitations  must 
be  pleaded  specially,  or  It  cannot  be  relied 
on;  bat  there  are  some  exceptions  to  the 
rule.  In  the  case  of  equitable  set-off,  under 
our  statute,  It  cannot  be  pleaded  specially. 
The  only  reply  that  can  t>e  made  to  such 
plea  Is  a  general  replication. '  Section  S300 
of  the  Code  expressly  provides  that  every 
issue  of  fact  upon  such  plea  "shall  be  upon 
a  general  replication  that  the  plea  Is  not 
true,  and  the  plaintiff  may  give  In  evidence 
on  such  Issue  any  matter  which  could  be 
given  in  evidence  under  a  special  replication 
If  such  replication  were  allowed."  If  the 
set-off  relied  on  Is  not  an  equitable  set-off, 
under  our  statute,  the  defendant  may  either 
plead  the  set-off,  or  give  notice  of  It  by  filing 
an  account  of  set-off.  If  he  plead  It,  then 
the  plaintiff,  if  he  relies  upon  the  statute  of 
limitations,  must  reply  to  It  specially.  4 
Minor,  Inst,  ast  Ed.)  659,  660,  697;  Trlmyer 
T.  Pollard,  5  Grat.  460. 

But  if  the  defendant  does  not  plead  his  set- 
off, but  gives  notice  of  It,  and  files  an  ac- 
count of  set-off,  the  plaintiff  lias  had  no  op- 
portunity to  reply  the  statute  of  limitations, 
but  may  avail  himself  of  the  statute  upon 
the  trial.  Mr.  Minor  says:  "And  it  should 
be  observed  that  where  the  defense  Is  pre- 
sented, not  by  plea,  but  by  notice,  as  the 
plaintiff  has  no  day  In  court  to  reply  the 
statute  of  limitations,  he  may  avail  himself 
of  It  at  the  trial  without  pleading  it;  but 
It  Is  otherwise  If  the  set-off  be  pleaded.  4 
Minor.  Inst.  660;  Trlmyer  t.  Pollard.  6  Grat. 
460;  Smith  T.  FatUe^  81  Va..  at  pages  664, 
065. 

In  this  case  the  defmdants  gave  notice  of 
their  set-offs,  and  filed  an  account  of  them, 
Instead  of  pleading  them,  and,  nnaer  the  set- 
tled practice  In  this  state,  the  plaintiff  had 
the  right  to  rely  upon  the  statute  of  limita- 
tions upon  the  trial  without  pleading  it.  The 
court  did  not,  therefore,  err  In  holding  that 
the  plaintiff  bad  the  right  to  rely  upon  the 
statute  of  limitations  without  pleading  it 

It  is  also  assigned  as  error  that  the  follow- 
ing instruction  given  by  the  court  was  er- 
roneous: 

"The  court  Instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defend- 
ants, O.  S.  Sexton  &  Co.,  are  entitled  to  com- 
mission on  the  Floyd  sale;  and  If  they  fur- 
ther believe  from  the  evidence  that  tne  same, 
according  to  the  true  intent  and  meaning  of 


the  parties,  by  their  contract  and  dealings 
in  regard  to  the  same,  became  due  more 
than  five  years  before  the  filing  of  said  ac- 
counts of  set-offs  end  plea  in  this  suit,— then 
they  must  fljid  for  the  plaintiff,  C.  Aultman 
&  Co.,  on  said  Floyd  commission,  and  reject 
the  sam&" 

It  is  contended  that  the  Instruction  is  er- 
roneous on  two  grounds:  First,  because  It 
operated  as  a  surprise  upon  the  defendants 
at  the  conclusion  of  the  case,  and,  when  the 
case  was  about  to  be  argued,  for  the  court  to 
give  an  Instruction  which  served  the  purpose 
of  replying  the  statute  of  imutatlons  to  de- 
fendants' pleas  of  set-off.  when  no  such  repli- 
cation had  been  filed.  For  the  reasons  given 
above,  there '  was  not  only  no  necessity  for 
relying  the  statute  of  limitations,  but  no 
opportunity  for  It.  The  plaintiffs  had  the 
right  to  an  Instruction  upon  that  point,  8» 
the  evidence  tended  to  shew  that  the  defend- 
ants' claim  of  set-off  for  commissions  on  the 
Floyd  sale  was  barred  by  the  statute  of  lim- 
itations; and  a  correct  Instruction  upon  a 
point  which  the  evidence  tends  to  prove  can 
never  work  a  surprise  In  law.  The  objection 
to  the  Instruction  upon  that  ground  must, 
therefore,  be  overruled. 

The  other  ground  of  objection  Is  that  the 
Instruction  Invaded  or  trenched  upon  the 
province  of  the  Jury.  This  objection  is  also 
without  foundation,  as  the  whole  question 
was  left  to  the  Jury,  as  to  when  the  conunls- 
sions  on  the  Floyd  sale  became  due  and  jny- 
able.  If  at  all,  under  all  the  evidence  In  the 
case.  . 

The  verdict  of  the  jury  was  fully  sustained 
by  the  evidence,  and  the  Judgment  of  the 
circuit  court  must  be  affirmed. 


(tt  Va.  SB) 

VIRGINIA  MIN.  00.  v.  WILKINSON  et  al.i 
(Supreme  Court  bf  Appeals  of  Virginia.  Aug. 
8, 1885.) 

Eqcrrr— JcTBranicTiox— ADsquATB  Behedt  at 
Law. 

A  bin  to  enjoin  a  suit  at  law  against 
complainant  will  be  dismissed  where  all  the 
defenses  to  the  suit  set  up  in  the  bill  are  avail- 
able at  law. 

Appeal  from  circuit  court  Carroll  county; 
Williams,  Judge. 

Bill  by  the  Virginia  Mining  Company  against 
James  Wilkinson  and  others.  From  a  decree 
for  defendants,  plaintiff  appeals.  Reversed. 

Boiling  &  Stanley  and  D.  W.  Bolen,  for  ap- 
pellant Walker  &  Caldwell,  for  appellees. 

RIELY,  J.  We  are  met  at  the  threshold. 
In  the  consideration  of  this  case,  by  a  de- 
murrer to  the  bill  tor  want  of  jurisdiction  In 
equity.  The  bill  sets  forth  that  the  complain- 
ant bought  of  the  defendants  a  parcel  of 
land  therein  mentioned,  and  agreed  to  pay  the 


1  Reported  by  F.  8.  Kirkpatrlck,  Esq.,  of  the 
Lrnchbarg  bar. 
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parchaae  money  when  the  detendanta  had  ex- 
ecuted Bocb  a  deed  of  conv^ance  aa  was  ac- 
ceptaUe  to  its  comiBel,  and  the  Htle  to  the 
land  bad  been  anvored  by  hhn.  It  aneges, 
also,  that  Its  coonsd  yxepaxeO.  a  proper  deed, 
with  genend  warranty,  and  sent  It  to  James 
Wilkinson,  one  ot  the  vendors,  to  be  execnted 
an  of  the  parties;  bat  that,  Instead  of  hav- 
ing It  execnted  as  it  bad  been  prepared,  the 
covenant  of  general  warranty  was  altered  to 
one  <tf  special  warrant.  It  farther  states 
that,  iQKm  the  deed  being  retnmed  to  the  sitid 
comisd,  be  refused  to  aasept  it,  becanse  of  Hie 
material  change  tint  had  been  made  in  it, 
and  sent  It  back  to  James  WHMnson,  for  him 
to  have  It  CMiected  and  re-execated  as  the 
counsel  had  originally  pr^reS  It;  but  that 
Wilkinson,  instead  of  doing  no,  depoMtBH  it  In 
the  deik's  <rfBce,  and  had  it  recorded,  without 
■  the  knowledge  or  consent  ct  the  complainant 
The  bill  farther  aHeges  that  the  complainant 
still  refuses  to  accept  the  deed,  ta  recognise 
It  as  conveying  to  It  any  intereat  In  the  lahd; 
that  the  contract  for  the  purchase  of  Ihe  land 
was  not  in  wridi^,  bat  altogether  verbal;  and 
that  the  cnnplalmait  was  not,  and  had  never 
been  pot,  In  possession  of  the  land.  It  fnrOier 
avers  that  the  vendors  had  broni^t  an  action 
of  assompslt  against  the  cmnplatnant  to  re- 
corec  the  parchase  price  of  the  land,  and  that 
It  coald  not  malra  Its  defense  In  the  salt  at 
law,  and  obtain  the  relief  it  was  oitltled  to. 
It  thavfore  prayed  tor  an  Injunction  to  re- 
strain the  defendants  from  prosecuting  thtir 
said  salt;  that  the  deed  might  be  adjudged 
to  be  TtM;  and  that  the  cwn^ainant  be  de* 
clared  not  to  be  bound  by  the  ccmtract  to  buy 
the  land,  and  be  relieved  from  all  liability  un- 
der the  deed.  It  is  tfaua  seen  that  tiie  groonds 
set  forth  fur  the  Interferoice  ta  a  court  of 
equity  are,  when  analysed,  that,  the  defend- 
ants having  foiled  to  tender  a  proper  deed 
under  the  contract,  and  tbe  ccrnqdalnant  hav< 
Ing  refused  to  accept  the  deed  which  was  ten- 
dered, It  was  not  liable  to  pay  the  purchase 
money;  and,  farther,  that,  the  contract  be- 
ing wholly  verbal,  It  was  consequently  void 
under  the  statute  of  frauds,  and  no  recovery 
could  be  had  upon  It;  and  Uut  the  comi^aln- 
ant  bad  never  been  put  in  possession  ct  the 
land  so  to  take  the  case  out  ot  the  statute. 
All  of  these  grounds  constitute  legal  defenses, 
and  could  be  availed  of  In  the  suit  at  law.  4 
Minor,  Inst  pt  1,  marg.  p.  645.  The  bill 
sets  forth  no  ground  why  the  comidalnant 
could  not  have  made  Its  defense  there.  It  la 
a  settled  principle  that  equity  will  not  grant 
relief  where  there  la  a  plain  and  adequate 
remedy  at  law.  1  Bart,  Ch.  Prae.  13;  Story, 
Bq.  Jur.  S  S3;  Pom.  Eq.  Jur.  9  217;  Haden 
V.  Garden,  7  I^lgh,  157;  Morrison  v.  Speer, 
10  Grat  228;  Beckley  v.  Palmer,  11  Grat. 
625,  634;  Manufacturing  Co. v.  Henry's  Adm'r, 
26  Grat  682;  and  Coleman's  Adm'x  v.  An- 
derson, 29  Grat  426.  "It  may  be  stated  as  a 
general  rule,  subject  to  few  exceptions,  that 
where  the  plalntifC  can  have  as  effectual  and 
complete  a  remedy  in  a  court  of  law  aa  In  a 


court  oC  equity,  and  Qiat  remedy  Is  direct,  cer- 
tain, and  adequate  a  demurrer,  which  is  In 
truth  a  demurrer  to  the  Jurisdiction  of  the 
coort,  will  hold.**  Story,  Bq.  PL  {  473.  If, 
in  the  case  at  bar,  the  deed  tendered  the 
Tondors  was  not  in  accordance  with  the  con- 
tract, and  the  comiflalmuit  never  accepted  It, 
and  Its  recordation  was  wUboot  Its  knowtedge 
or  consent,  aa  alleged  In  the  bill,  the  defense 
at  law  was  complete,  and  there  was  no  diffl- 
ealty  in  maktaig  it  No  reasao  ia  dwwn  for 
withdrawing  the  matter  In  controversy  firom 
the  cognisance  of  the  apprq^late  trilnmal.  and 
canylng  >t  Into  a  coort  'of  dianceiy.  Tbe  de- 
murrer to  the  bill  ahoDld  have  been  anstalned, 
the  Injunction  dtaolved,  and  the  Mil  dismissed. 

We  are^  tbr  Hie  for^^ng  reasons  of  opln- 
I«a  that  the  deaee  ot  the  drcnit  court  sboold 
be  amoided  so  as  to  dhrect  that  the  Jt^gment 
at  law  beretof(»e  confessed  by  the  iqipeillaiit 
to  the  arodlees  be  set  aside,  and  t£at  tbe  case 
be  reinstated  upmi  the  dodket  aa  It  waa  wben 
the  Injunction  was  granted,  and  that,  aa  so 
amecded,  the  decree  of  tba  drcult  court  shotdd 
be  afflrmed,  with  costs  to  tbe  ai^tellees,  as  the 
parties  substantial^  prevatUng, 


  Vs.  SO) 

COX'S  BXTtS  V.  GROOKETT  et  aLi 
(Supreme  Court  of  Appeals  of  Virgliiia.  Aug. 

Bbs  Jcsicata— AonoN  bt  Assteim 
In  a  suit  by  a  judgmmt  creditor  to  sub- 
ject defendant's  land,  an  accountinv  of  liens 
against  the  land  waa  ordered.  One  of  the  Hens 
was  a  Judgment  obtained  against  defendant  on 
his  purchase-price  notes  by  the  vendor's  as- 
signee who  held  the  notes  under  an  absolute 
assignment  This  lien  was  adjudged  a  nullity 
because  the  consideration  for  the  notes  had  to- 
tally failed,  and  from  this  Judgment  no  ap- 
peal was  taken.  The  assignee  suDsequently  re- 
covered from  the  assig:nor  the  amount  of  the 
notes.  Mdd,  that  the  defendant's  vendor  waa 
bound  by  the  judgment  declaring  the  jndgmeot 
obtained  by  the  assignee  on  defendant  s  notes  a 
nullity  and  waa  therefore  estopped  from  «i- 
fordng  tbe  same  as  a  ilen  on  defeiuant's  land. 

Appeal  from  circuit  court,  Wytlie  connty; 
Bolen.  Judge. 

Bill  by  William  Cox's  execnton  against 
Crockett  &  Co.  to  subject  land  in  defend- 
ants' possession  to  payment  of  a  judgment 
against  defendants'  grantor.  From  a  decree 
for  defendants,  ^alntifb  appeal.  Affirmed. 

J.  W.  Caldwdl,.  Blair  &  Kalr,  and  Chap* 
man  &  Gillespie,  for  appeUants.  Walko*  & 

Caldwell,  for  appellees. 

OARDWELL,!.  In  May,  1861,  Blias  Grose- 
close  sold  to  William  and  A.  Q.  Oox  a  tract 
of  land  situate  In  Wythe  county,  and  on  the 
6th  of  August  1866,  Groseclose  conveyed  tbe 
land  to  the  Ooxea,  retaining  a  lien  for  bal- 
ance of  purchase  money.  In  1^,  one  Wil- 
liam Glbboney  obtained  Judgment  against 
Bllas  Groseol(»e  for  $1,073,  with  Interest 
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from  July  9,  ldB9,  and  costB,  wUch  was  dnlj 
docketed  In  the  clerk's  office  of  Wytiie  coun- 
t7>.  In  1870,  wnuam  GIbboney  filed  bla  bill 
In  tbe  drcuit  court  of  Wytbe  county  to  en- 
force tala  }ndgni«it  Uen  on  Hie  land  bongbt 
by  fbe  Ooxes  from  Orosedoae,  and  wUdi  we 
will  hereafter  speak  of  as  the  *'Oroseclo66 
land,"  and  to  this  scdt  he  maliss  Groaedoee 
and  the  Ooxes  parttea  d^endant.  In  IStZ, 
whfle  GIbboney'a  sidt  was  still  pending,  the 
Oozes  sold  the  Groseclose  land  to  T.  G.  Mc- 
GonneU  for  ^,800,  and  conveyed  the  same  to 
UcConnell  deed  of  general  wananty,  and 
retaining  a  Uen  for  the  purdiaae  money,  Mc- 
Oomi^  ezecDtlng  his  three  notes  for  the  pnr- 
chase  money,  In  equal  soms  fw  $8,100,  witii 
Interest  hereon  from  October  1,  1871,  till 
paid,  and  payable  respectively  oa  tbe  Ist  day 
of  October,  1872,  1878,  ai^  1874.  The  Cozes 
thtiwnpon  assigned  one  of  these  notes  to 
William  GIbboney  In  payment  of  his  jodg* 
ment  Uen  against  Groseclose,  and  assigned 
the  last  two  notes,  dne  October,  1873,  and 
Octobar,  1874,  to  John  W.  Taylor's  executora, 
and  a  snlt  was  Instltnted  In  the  name  of  Wil- 
liam and  A.  O.  Cox  tor  the  benefit  of  Tay- 
lor's execntors  on  the  note  maturing  October 
1,  1873,  against  McGonn^,  and  Judgment 
obtained  tliereon.  Ellas  Groseclose,  the  Coxes' 
vendor,  then  assigned  the  balance  of  the  pur- 
chase  money  dne  him  from  the  Coxes  to  one 
Adam  Groseclose.  and  In  January,  1874, 
Adam .  Groseclose  filed  his  bill  seeking  to  en- 
force the  vendor's  lien  reserved  on  the  face 
of  the  deed  from  Ellas  Groseclose  to  the 
Ooxes  for  the  balance  due  from  them  to  Bllas 
Groseclose.  In  September,  1874,  the  court 
decreed  that  any  balance  due  from  the  Coxes 
to  Groseclose  constituted  a  vendor's  lien  on 
the  Groseclose  land,  and  directed  an  account 
to  ascertain  the  balance  of  the  purchase  mon- 
ey dne  from  the  Coxes  to  Adam  Groseclose. 
as  assignee  of  Ellas  Groseclose,  and  the  bal- 
ance was  reported  by  the  commissioner  to  be 
$2,095.50,  with  interest,  and  the  r^rt  was 
confirmed,  and  the  Grosedose  land  decreed  to 
be  sold  to  pay  balance  of  purcliase  mon^ 
dne  from  the  Coxes..  The  land  was  sold  un- 
der the  decree  for  $4,986.  At  the  Januaiy 
rules,  1875,  Taylor's  executors  filed  a  bill  to 
enforce  the  lien  of  the  second  and  third  pur- 
chase-money notes  executed  Ijy  McConnell  to 
the  Coxes  for  the  Groseclose  land,  on  one  of 
which  judgment  had  been  obtained,  making 
the  Coxes,  Groseclose,  and  McConnell  parties 
defendant.  In  March,  1875,  there  was  a  de- 
cree for  sale  In  this  case  of  the  Groseclose 
land  to  satisfy  the  notes  held  by  Taylor's 
executors,  on  one  of  which,  as  we  liave  seen. 
Judgment  had  been  obtained.  ■  At  July  rules, 
1875,  D.  P.  Graham,  aurrivlng  partner  of  D. 
Graham  &  Son,  filed  a  bill  to  enforce  the  lien 
of  a  Judgment  In  his  favor  against  the  Coxes 
for  some  $2,000  or  more,  obtained  In  Oetolwr, 
1867,  and  which  was  a  Hen  on  the  Groseclose 
land,  and  second  in  priority  only  to  the  Gib- 
boney  Judgment  against  Groseclose,  and  to 
the-  Groseclose  vendor's  lien  retained  in  tbe 


deed  trom  fhe  Oozea  to  McConneD.  To  this 
bill  the  (^Qzes  and  BbsCfmnell  are  made  de- 
fendants. At  the  September  term,  1875.  the 
suits  oi  Graham  ▼.  Ooz  and  Taylor^  Ilz*rs  t. 
McComwll  were  heard  ti^ether,  and  a  deoee 
for  an  account  was  altered,  the  causes  re- 
ferred to  a  oommlasloncr,  and  In  February. 
1876,  the  commissioner  returned  his  report, 
showInK  that  Oie  lien  on  the  Orosedose  land, 
which  had  priority  ova  the  purchase  money 
doe  tarn  McConnell  to  tbe  Gazes,  amotmted 
to  abont  $15,000.  At  the  March  term,  1876, 
the  four  causes,  GIbboney  v.  Ooz,  Tajlm  T. 
McConnell,  Adam  Groeeclbee  v.  Coz,  Graham 
T,  McConnell,  were  heard  together,  and  Uie 
commissioner's  report,  before  referred  to,  con- 
firmed, and  tbe  sale  of  the  land  previously 
made  was  set  aside  and  a  decree  for  resale 
mad&  At  the  resale  D.  Qiaham  became  tbe 
purchaser  of  the  Groaeetose  land  at  $4,000, 
and  at  the  Sevtember  term,  1877,  the  sale 
to  Graham  was  confirmed.  At  12w  Norembor 
term  of  the  court,  1879,  Commissioner  BtUr 
ling,  pursuant  to  a  decree  previotuOy  en- 
tered, reported  that  after  paying  the  Hens 
for  purchase  money  due  from  the  Ooxee  to 
Groseclose  and  costs  and  commissions  out  of. 
the  $4,000  purchase  moneys  doe  trom  Gra- 
ham, there  was  left  only  $418.KE  to  be  paid 
on  the  Judgmeirts  against  Coz,  whldi  were 
prior  to  the  McConnell  purchase,  and  which 
would  leave  over  $7,000  .of  prior  liens  ag^nst 
Ooz  nnp^;  and  at  tbe  December  term,  1879, 
this  report  of  Commissioner  Boiling  wu  con- 
firmed, followed  by  decree  at  a  Mar  term, 
directing  a  deed  to  be  made  to  Graham,  the 
purchaser.  In  18^  all  the  abov&-m«itloned 
causes  were  stricken  from  the  docket,  and  no 
appeal  has  ever  been  token  In  any  of  than. 

It  thus  appears  from  the  records  of  these 
suits,  made  exhibits  in  the  cause  now  being 
considered,  that  the  land  sold  by  the  Cozes 
to  McConnell  was  covered  with  j/xior  liens 
largely  beyond  the  amount  of  the  purchase 
money  McConnell  was  to  pay,  and  that  Mc* 
Oonnell  was  wholly  and  oatlrely  deprived  of 
the  Gr<»eclose  land  by  reas(m  of  these  iwlor 
llena  In  1S7Q  there  was  pending  In  the  cir- 
cuit court  of  Washington  county  a  chancery 
suit  instituted  by  the  Lynchbtirg  Pftwfcing 
Se  Insurance  Company,  a  Judgment  creditor 
of  said  T.  Q.  McConnell,  to  subject  the  real 
estate  of  McConnell,  situated  In  Washington 
county,  to  the  payment  of  the  plaintlfTs  Judg- 
ment, and  in  January,  1878,  an  account  of 
liens  was  ordered  In  that  suit,  and  the  Judg- 
ment of  the  executors  of  T^lor,  assignees  of 
the  Coxe^  against  McConnell,  for  $3,100,  with 
interest  and  costs,  was  filed  b^ore  tbe  com- 
missioner by  Taylor's  executors,  and  was 
reported  as  lien  No.  11.  This  report  was  ex- 
cepted to  by  JuiUor  lien  creditors  of  McCon- 
nell, because  the  Judgmmt  of  Taylor's  exec- 
utors, assignees  of  the  Coxes,  was  reported  as 
a  lien  against  McConnell,  and  on  the  ground 
that  the  land  sold  by  the  Ooxes— that  is,  the 
Groseclose  land— to  McConnell  was  wholly 
lent  to  him  by  reason  of  pnor  Uens  acalnat 
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the  Coxes.  On  October  4,  1879,  a  commla- 
sloner  r^rted  that  the  judgment  of  Taylor's 
executors,  aeslgnees  of, the  Coxes,  was  "ob- 
tained upon  purchase-money  notes  executed 
McConnell  to  the  Coxes  for  the  Grosedose 
land;  that  after  purchase,  and  before  the 
notes  were  paid,  a  suit  was  brought  In  Wythe 
county  to  enforce  the  lien  for  purchase  money 
due  from  the  Coxes'  intestate  for  said  land, 
and  as  the  result  of  said  suit  the  land  was 
taken  from  McGonnell  entirely";  the  suit  re- 
ferred to  being  the  suit  of  Adam  Oroseclose, 
assignee  of  Ellas  Oroeecloee,  against  tbe 
Coxes,  hereinbefore  mentioned.  To  this  re- 
port, disallowtng  their  Judgment,  Taylor's  ex- 
ecutors excepted,  and  on  the  20th  of  January, 
18S0,  the  court  sustained  the  report  of  the 
commissioner  disallowing  the  Judgment  by 
reason  of  the  fact  that  tbe  subject  which  was 
the. consideration  of  the  Judgment  had  been 
lost  to  McConnell,  and  overruled  the  excep- 
tion of  Taylor's  executors.  No  appeal  was 
ever  taken  from  this  decree  of  the  circuit 
court  of  Washington  county,  but  Taylor's  ex- 
ecutors subsequently  filed  their  bill  In  the  ctr^ 
cult  court  of  McDowell  county,  W.  Va., 
against  J.  O.  Cox  and  William  Cox,  defend- 
ants, and  succeeded  In  collecting  tbe  amount 
due  them  from  the  Coxes,  and  in  this  bill  of 
complaint  then  filed  It  appears  for  the  first 
time  that  Taylor's  executors  claimed  to  hold 
the  notes  assigned  to  them  by  William  and 
A.  G.  Cox  against  T.  G.  McConnell  only  as 
collateral  security.  It  turns  out  that  when 
the  Judgment  was  obtained  by  William  and 
A.  Q.  Cox  for  the  benefit  of  Taylor's  exec- 
utors agahast  T.  G.  McConnell  for  the  sum 
of  $3,100,  with  Inter^  in  May,  1874,  as  we 
have  before  stated,  the  Judgment  became  a 
lien  upon  a  tract  of  land  known  as  the  "Paint- 
er Tract."  situated  in  the  county  of  Wythe, 
and  which  land  was  afterwards  conveyed  by 
McConnell  and  wife  to  one  John  G.  Kreger, 
In  trust  to  secure  an  alleged  indebtedness  to 
one  David  G.  Thomas,  and  subsequently  con- 
veyed by  deed  from  Kreger,  trustee,  to  David 
O.  Thomas,  then  by  deed  from  Thomas  and 
wife,  on  April  2,  1883,  to  the  firm  of  Crockett 
&  Co.,  ^pellees  here.  In  1888  WlUiam  Cox 
filed  bla  bill  in  the  circuit  court  of  Wythe 
county,  setting  forth  that  by  reason  of  the 
fact  that  John  W.  Taylor's  executors  had 
been  satisfied  as  to  their  claim,  out  of  the 
estate  of  J.  O.  Cox  In  West  Virginia,  he  (Wil- 
liam Cox)  was  entitled  to  the  benefit  of  the 
Judgment  obtained  on  the  purchase-money 
note  of  T.  G.  McConnell  for  tbe  sum  of  93.100, 
a  part  of  tbe  purchase  money  for  the  Grose- 
close  land,  and  sought  to  subject  the  Painter 
tract  of  land  then  In  possesion  and  owner- 
ship of  Crockett  &  Go.  to  the  payment  of  the 
Judgment;  whereiQKm  Crockett  &  Co.  de- 
marred  to  and  answered  the  bill  filed  by  Wil- 
liam Oox,  setting  np  by  way  of  defense  all ' 
of  tbe  facts  r^Iatire  to  tbe  loss  of  the  Qroae- 
close  land  by  McGonnell,  the  pnrcbaae  of 
the  Painter  land  by  Crockett  A  Co.,  and  the 
proceedings  bad  In  the  drcnit  cowt  of  Wash- 


ington county  In  the  suit  of  the  Lyndiburg 
Banking  &  Insurance  Company  v.  T.  G.  Mo 
Connell,  and  claiming  that  the  matters  set  up 
in  the  bin  of  the  complainant,  William  Cox, 
were  res  adjudlcata,  and  that,  therefore,  the 
complainant  could  not'  enforce  the  Judgment 
he  claimed  against  the  def^dants,  Crockett 
&  Co.,  or  subject  the  Fainter  land  to  the  pay- 
ment thereof.  After  tbe  filing  of  this  bill 
by  William  Cox.  he  departed  this  life,  and  the 
cause  was  revived  in  the  name  of  his  per- 
sonal represratatlves,  and  at  the  final  bearing 
of  the  cause  "upon  the  bUl,  the  exhibits  filed 
tfa««wltli,  tbe  answer  of  Crockett  &  Oo.,  with 
general  replication  thereto,  the  demurrer. 
Joinder  therein,  the.  record  In  tbe  cases  of 
Groseclose  v.  W.  and  A.  O.  Cox,  Graham  v 
Cox  and  McConnell,  Taylor's  Bx'rs  v.  McGon- 
nell, Glblxney  v.  Cox  et  als,  Lynchburg  Bank- 
ing &  Insurance  Co.  v.  McConnell,  and  the 
orders  before  entered,"  tbe  circuit  court  of 
Wythe  county  overruled  the  demurrer,  and 
decreed  that  complainants'  bill  be  dismissed 
on  the  merits,  with  costs  to  the  defendants. 
From  this  decree  an  ai^ieal  was  elltmed  to 
this  court 

The  question  presented  is  whether  appel- 
lants are  estopped  from  asserting  the  Judg- 
ment obtained  for  the  benefit  of  J.  W.  Tay- 
lor's executors  against  T.  G.  McGonnell 
against  the  Painter  tract  of  land  now  owned 
by  appellees?  We  are  of  opinion  that  the 
rule  of  res  adjudlcata  applies  to  this  case. 
In  the  case  of  Glarksoos  v.  Doddridge,  14 
Grat.  42,  Judge  Moncure,  in  delivering  the 
opinion  of  the  court,  says  that  when  the  right 
to  receive  the  money  due  on  a  claim  is  in 
the  assignee  he  has  tbe  right  to  bring  an  ac- 
tion at  law  in  the  name  of  Ills  assignor,  and 
he  will  be  regarded,  ev^i  by  a  court  of  law. 
as  the  substantial  plaintiff  In  the  action.  The 
court  will  protect  his  rights,  and  wlU  not 
permit  the  nominal  plaintiff  to  receive  the 
money,  nor  to  relieve  the  debt,  nor  to  dis- 
miss the  action.  By  analogy,  therefore,  Tay- 
lor's executors  stood  in  the  shoes  of  WtUiam 
and  A.  O.  Cox  as  to  the  Judgment  on  the  note 
against  T.  G.  McConnell,  and  were  clothed 
with  full  power  and  authority  to  assert  this 
Judgment  against  T.  G.  McConnell  in  the 
suit  of  the  Lynchburg  Banking  &  Insurance 
Co.  T.  T.  G.  McConnell,  pending  In  the  cir- 
cuit court  of  Washington  county;  and  tbe 
decree  of  the  court  in  that  cause,  declaring 
that  the  said  judgment  was  a  nullity,  by 
reason  of  the  fact  that  the  consideratiim  for 
which  It  was  originally  obtained  had  failed, 
was  as  binding  upon  WlUiam  and  A.  G.  Cox 
as  it  was  upon  the  executors  of  John  W. 
Taylor.  At  that  time  T.  G.  McConnell  bad 
no  reason  to  suppose  that  tiie  Ooxes  had  any 
Interest  in  the  judgm^it.  Indeed,  tbey  bad 
none;  and,  if  appellants  here  hare  any  in- 
terest, It  was  acqubtd  after  the  decree  of  tbe 
circuit  court  of  Washlngttm  county  declaring 
it  a  nnUity.  If  this  were  not  so,  the  orl^nal 
uslgnment  of  tbe  note  npm  wUch  the  judg- 
ment wai  obtained  carried  with  it  to  Tay- 
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lor's  executors  a  mere  rlglit  of  actlcm,  and, 
If  appellantB  conid  acquire,  after  the  deoree 
of  Waabington  county  drcnlt  court,  an  In- 
terest In  the  Judgment  upon  which  they 
might  Boe,  and  subject  the  property  of  Mc- 
Connell  or  his  vendee  to  the  pigment  thereof, 
th^  might  also  sell  their  right  to  another, 
and.  If  be  should  try  this  action  on  Its  mer- 
its, and  fail  to  recover,  upon  tlie  aame  prin- 
ciple the  right  mls^t  be  assigned  to  stlU  an- 
other, and  BO  on,  and  there  would  be  no  end 
to  litigation.  The  doctrine  of  estomtel  Is 
founded  xxpoa  prlndples  of  law  which  are  In- 
tended to  repress  litigation,  and  to  iHrerent 
a  multiplicity  of  salts.  Adams  t.  Barnes,  17 
Mass.  868;  Freem.  Judgm.  S  827.  Appellants 
acquired  title  to  the  Judgment  asserted  in 
this  canaeMf  any  title  they  have— after  the 
decree  of  Waahlngtm  county  circuit  court, 
and  they  are  to  be  treated  as  privies  to  that 
decree.  Id.  1 162.  It  may  be  claimed  by  ap- 
pellfuits  that  when  the  Cozea  assigned  the 
note  to  Taylor's  executors,  upon  which  the 
Judgment  asserted  In  tbia  cause  was  obtain- 
ed, there  was  a  contanporaneous  and  collat- 
eral agreement,  which  rendered  the  assign- 
ment conditional  or  partial;  but  tUs  will  not 
avail,  even  If  It  be  ao,  as  the  assignment  ap- 
pears to  have  been  absolute  in  its  tesma. 
Where  the  assignment,  whether  written  or 
verbal,  of  .anything  in  action.  Is  abscdute  In 
its  tennis  so  tiiat  tff  virtue  thereof  the  en< 
tire  apparent  interest  vests  In  the  assignee 
any  contemporaneous,  collateral  agreement 

virtue  of  which  be  Is  to  receive  a  part 
only  of  the  proceeds,  and  Is  to  account  to  the 
aaslgnw  or  otbw  person  for  the  residue  or 
even  is  to  thns  acconnt  for  the  whole  pro- 
ceeds, or  by  virtue  of  which  the  absolute 
transfer  Is  made  conditional  upon  the  fact  of 
recovery,  or  by  which  his  titie  Is  In  any  other 
similar  manner  partial  or  conditional,  does 
not  render  blm  any  the  less  the  real  party  In 
Interest  The  debtor  Is  cranpletely  protected 

the  assignment,  and  cannot  be  exposed  to 
a  second  action  by  any  of  the  parties,  either 
the  as^gnor  or  others.  Pom.  Rem.  &  Rem, 
Bights,  i  132,  and  notes.  For  the  foregoing 
reasons,  we  are  of  opinion  that  the  decree  of 
the  drcuit  court  of  Wythe  county,  complain- 
ed o^  is  (dearly  right,  and  is  aillrmed. 


POBTBB  fit  aL  V.  BOBIMSON  et  aLi 

(Supreme  Court  of  Appeals  of  Virginia.  Ang. 

1,  1805.) 

Bill  is  Equity — Multifabiousmess. 

A  bill  b7  heirs  alleged  their  heirship; 
partnership  of  their  decedent  In  a  firm;  sale 
of  all  the  assets  of  the  firm  to  a  corporatioii  in 
consideration  that  the  vendee  paid  all  the  debta 
of  the  firm:  completion  of  the  sale  by  them- 
selves, as  heirs,  and  the  surviving  partners; 
sale  by  the  vendee  of  the  same  property  to  a 
second  corporation,  in  whlcti  the  purchase  price 
was  partly  secured  by  bonds,  for  ttie  payment 


1  Beported  by  F.  8.  KUkpatrlck,  Bsq.,  of  tUe 
I^nchoorg  bar. 


of  which  a  vendor's  lien  was  reserved,  and  sub- 
sequently canceled  by  tlie  president  of  the  first 
corporation  without  auttiority;  executiOI^  of  a 
trust  deed  of  all  the  property  by  tlie  last  ven- 
dee to  secnre  a  fraudulent  issue  of  bonds;  the 
assnmption  and  nonpayment  of  the  debts  of  the 
partnership  by  the  first  vendee;  stoclc  talcen  by 
plaintiffs  in  the  second  coiporation  on  repre- 
sentation of  the  president  of  the  first  corpora- 
tion, also  a  promoter  of  the  second  corporation, 
that  the  lands  would  be  sold  to  the  latter  com- 
pany for  9800,000,  whereas  th^  were  sold  at 
$330,000.  The  bill  asked  for  ^e  appointment 
of  a  receiver,  and  settlement  of  the  accounts 
of  the  partnership;  cancellation  of  the  stock 
taken  in  the  second  corporation ;  a  decree 
against  it  and  its  promoters  for  the  full  value 
of  the  stock,  and  against  the  president  of  the 
first  corporation  for  the  $30,000  profits  made 
by  him  by  the  sale  of  land;  for  the  restoration 
of  the  vendor's  Hen,  and  cancellation  of  the 
trust  deed.  Bdd,  that  the  byi  was  multifarious. 

Appeal  from  circuit  court,  Wythe  county; 
WlUiama.  Judge. 

Bill  by  S.  L.  Porter  and  others,  as  heirs, 
against  John  W.  Boblnson  and  others,  for 
the  setUement  of  the  accounts  of  a  partner- 
ship of  which  their  decedent  was  a  member. 
From  a  decree  sustaining  a  demurrer  to  the 
bill  for  mulUfarioumess,  comirialnants  ap- 
peal. Affirmed. 

Blahr  ft  Blair  and  I.  H.  lArew,  tor  appel- 
lants. Walker  ft  (^dwell,  tor  appellees. 

HABBISON,  3.  The  only  error  assigned 
in  this  case  Is  to  the  addon  of  the  circuit 
court  in  sustaining  a  demurrer,  and  ^smiss- 
Ing  an  amended  Ull  filed  by  the  appellants, 
upon  the  ground  that  It  was  multifarious. 
Ibete  are  a  la^re  numbo*  of  complainants, 
who  represent  themselves  as  heirs  at  law  of 
one  James  S.  Crockett,  and  diai^e  that  said 
Crockett  vres  in  his  lifetime  a  member  of 
the  firm  ot  Crockett  &  Co.,  wblcb  waa  en- 
gaged in  mining,  smelting,  manntftctnrlng, 
and  selUng  iron,  farmli^,  grazing,  merchan- 
dlBing,  and  other  lines  of  bn^ness;  and  fur- 
ther represCTt  that  said  firm  owned  a  large' 
amount  of  valuable  real  and  personal  prop- 
erty, and  was  largely  In  debt  They  claim 
that;  as  betas  at  law  of  said  Orockett,  they 
are  interested  In  having  the  affalrv  of  said 
firm  settled  up,  and  Its  debts  paid. 

It  further  appears  from  the  biU  that  the 
members  of  this  firm,  in  the  lifetime  o^ 
James  8,  Crockett,  sold  the  entire  assets  of 
the  firm  to  the  Wythe  ft  Speedwell  Mining 
ft  Iron  Ifanufactnring  Company,  a  corpora- 
tion duly  chartered  under  the  laws  of  Vir- 
ginia; the  consideration  tor  tills  purchase  be- 
ing that  the  vendee  should  assume  and  pay 
off  all  the  debts  and  liabilities  of  Crockett 
ft  Co.,  the  vendor. 

James  8.  Crockett  died  before  this  contract 
was  completed  by  the  conv^ance  of  all  the 
assets  of  Crockett  &  Co.  to  the  purdiasers; 
and  on  the  7th  day  of  April,  1890,  the  ap- 
pellants, as  heirs  at  law  of  James  S.  Crock- 
ett, united  In  a  deed  with  the  surviving 
members  of  the  firm  of  Crockett  ft  Co.,  con- 
veying to  said  Speedwdi  Company  the  resi- 
due of  the  assets  of  said  flxm.   In  this  deed 
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the  grantors  recognize  the  former  deed  exe- 
cuted by  their  father,  James  S.  Crockett,  \n 
his  lifetime,  and  also  the  contract  for  the  sale 
of  the  whole  of  said  assets,  executed  by  blm 
with  the  other  members  of  tlie  firm  of  Crock- 
ett &  Co.  Subsequently,  on  the  30th  day  of 
April,  18»0,  the  Wythe  &  Speedwell  Mining 
&  Iron  Manufacturing  Company  sold  this 
same  property  to  the  Pulaski  Development 
Company,  another  duly-chartered  corpora- 
tion, for  the  sum  of  ?330,000,  part  of  which 
was  paid  hi  cash,  and  for  the  residue  bonds 
were  given;  and  a  deed  was  made  to  the 
purchaser,  with  general  warranty  of  title, 
conveying  the  property  free  from  all  Incnm- 
bcance,  and  reserving  a  vendor's  lien  to  se- 
cure the  deferred  payments. 

It  further  appears  from  tiie  bill  that  the 
Pulaski  Development  Company  did,  by  deed 
of  trust  dated  October  1,  1891,  convey  all  of 
said  property  to  a  trustee,  to  secure  $400,000 
of  coupon  bonds  issued  by  It. 

The  defendants  to  this,  bill  are  the  admin- 
istrator of  James  S.  Crockett;  the  executor 
and  devisees  of  M.  B.  Tate,  a  deceased  mem- 
ber of  the  Arm  of  Crockett  &  Co.;  the  Wythe 
&  Speedwell  Mining  &  Iron  Manufacturing 
Company;  the  Pulaski  Dev^opment  Com- 
pany; John  W.  Robinson,  and  the  other  pro- 
moters of  the  last-named  company;  George 
L.  Carter,  a  creditor  thereof;  the  Pulaski 
Loan  &  Trust  Company,  trustee;  and  Cro- 
ker  Bros.,— the  last  named,  a  firm  which  had 
contracted  to  sell  the  Pulaski  Company's  out- 
put of  pig  Iron. 

The  bill  alleges  that  the  accounts  of  Crock- 
ett &  Co.  are  unsettled;  that  the  assets  of 
said  firm  were  conveyed  to  the  Speedwell 
Company,  and  by  it  conveyed  to  the  Pulaski 
Company;  that  the  Speedwell  Company  as- 
sumed the  debts  of  Crockett  &  Co.,  and  has 
not  paid  them;  that  comptalnauts  agreed  to 
take  stock  in  the  Pulaski  Development  Com- 
pany for  their  Interest  in  the  affah-s  of  Crock- 
ett &  Co.;  that  they  were  Induced  to  do  this 
by  the  representation  of  John  W.  Robinson, 
president  of  the  Speedwell  Company,  and  a 
promoter  of  the  Pulaski  Company,  that  the 
lands  woiild  be  sold  to  the  latter  company 
at  $300,000,  whereas  they  were  sold  at  ?330,- 
000,  whereby  Robinson  made  $30,000;  that 
the  directors  of  the  Pulaski  Company  have 
fraudulently,  and  against  the  rights  of  the 
stockholders  In  said  company.  Issued  to 
Geoi^e  L.  Carter  $400,000  In  bonds,  secured 
by  a  mortgage  on  all  Its  real  estate;  that 
John  W.  Robinson,  as  president  of  the 
Speedwell  Company,  had  wrongfully  marked 
"Satisfied"  the  vendor's  lien  reserved  In  its 
deed  to  the  Pulaski  Company;  that  the  Pu- 
laski Company  bad  executed  a>  mortgage  on 
the  output  of  its  furnace  to  secure  George  L. 
Carter  such  sums  as  he  might  advance  to 
run  Its  business;  that  these  and  other  ultra 
vires  and  fraudulent  acts  of  the  directors  of 
the  Pulaski  Company  had  rendered  its  stock 
worthless. 

rhe  prayw  of  the  bill  Is  for  a  settlement 


of  the  accounts  of  Crockett  &  Ca;  for  a  re- 
ceiver of  Crockett  &  Go.*s  assets;  tor  a  can- 
cellation of  complainants*  stock  In  the  Pulas- 
ki Company,  and  a  decree  against  tbe  com- 
pany for  full  value  of  that  stock,  and  so 
much  more  as  they  may  be  entitled  to  on 
settlement  of  Crockett  &  Co.*b  affairs;  and 
that  John  W.  Robinson  be  required  to  ac- 
count for  the  profit  he  made  as  a  promoter 
of  the  Ptilaski  Company.  They  further  pray 
for  a  restoration  of  the  Tendw's  lien  In  the 
deed  from  the  Speedwell  Company  to  the 
Pulaski  Company;  for  a  cancellation  tbe 
Pulaski  Company's  mortgages  to  secure  Its 
bonds;  for  a  cancellation  of  Its  contract  and 
mort^ige  to  Croker  Bros.;  and  for  a  decree 
against  Geoi^  T.  Mills,  L.  S.  Calfee,  and 
John  W.  Robinson,  promoters  of  the  Pulaski 
Company,  for  the  par  value  of  plainttfCs' 
stock,  and  against  Itoblnson  for  tbe  $30,000 
promoter's  profit  be  Is  alleged  to  bave  re- 
ceived; and  for  general  relief. 

This  bill  shows  no  assumption  by  the  Pu- 
laski Company  of  the  debts  of  Crockett  & 
Co.,  and  dtecloses  no  connection  between  the 
Pulaski  Company  and  Crockett  &  Co.,  exc^t 
that  the  Pulaski  Company  had  bongbt  land 
at  a  fixed  price  that  the  Speedwell  Gomi>any 
had  purchased  from  Crockett  &  Co.  The 
bill  discloses  no  relation  between  the  plain- 
tiffs and  the  Pulaski  Company,  except  that 
of  stockholders.  It  does  not  i^rge  that 
George  L.  Carter,  when  he  contracted  for 
the  mortgage  bonds  of  the  Pulaski  Company, 
had  any  connection  with  any  of  tbe  parties 
complained  of,  nor  does  it  charge  that  Cro- 
ker Bros.,  whose  contract  Is  sought  to  be 
canceled,  had  any  connection  whatever  with 
any  of  the  mattes,  or  any  of  the  parties  to 
the  suit.  The  bill  calls  for  investigation  in- 
to the  affairs  of  Crockett  &  Co.,  the  Speed- 
well Company,  and  the  Pulaski  Company, 
and  Into  the  dealings  of  tbe  last-named  com- 
pany with  Its  stockholders  and  creditors,  and 
into  its  dues  to  each,  and  the  dealings  of  tbe 
promoters  of  said  company  with  the  Speed- 
well Company,  and  with  the  plaintiffs. 

It  is  apparent,  upon  reading  the  allega- 
tions and  prayers  of  this  bill,  that  several 
matters,  In  their  nature  separate  and  dis- 
tinct, are  so  blended  ta  to  produce  confusion, 
and  most  likely  to  do  great  injustice  to  pa> 
ties  in  no  way  concerned  in  the  object  and 
purpose  of  the  plaintiffs'  suit  We  cannot 
see  that  the  defendants  Croker  Bros.,  the 
Pulaski  Company,  L.  S.  Calfee,  G.  D.  Car- 
ter, or  George  T.  Mills  have  any  connection 
with  the  affairs  of  Crockett  &  Co.,  or  any 
concern  with  the  settlement  of  tliat  com- 
pany's matters.  By  "multifariousness  In  a 
bill"  Is  meant  Improperly  Joining  in  one  bill 
distinct  and  Independrat  matters,  and  there- 
by confoundlnjf  them;  as,  for  example,  the 
uniting  In  one  bill  of  several  matters  per* 
fectly  distinct  and  unconnected,  against  one 
defendant,  or  the  demand  of  several  mat- 
ters, of  a  distinct  and  Independent  nature, 
against  several  defendants  lii  the  «une  bilL 
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In  the  latter  case  the  proceedings  would  be 
oppressive,  because  It  would  tend  to  load 
each  defendant  with  an  unnecessary  burden 
of  costs,  by  swelling  the  pleadings  with  the 
statement  of  tbe  several  claims  of  the  other 
defendants,  with  which  he  has  no  connec- 
tion. In  the  former  case  the  defendant  would 
be  compellable  to  onite  in  his  answer  and 
defense  different  matters,  wholly  unconnect- 
ed with  each  other;  and  thus  the  proofs  ap- 
plicable to  each  would  be  apt  to  be  con- 
foonded  with  each  other,  and  great  delays 
woiild  be  occasioned  by  waiting  for  the 
proofs  respecting  one  of  the  matters,  when 
the  others  might  be  folly  ripe  for  hearing. 
Story,  Eq.  PL  |1J71;  Dnnn  t.  Dunn,  26  Grat 
291;  Brown  t.  Improvement  Co.,  recently 
decided  by  this  court,  and  reported  in  20  S. 
E.  968. 

Without  further  comment,  It  Is  sufficient  to 
say  that  the  appellants  hare  Improp^ly  Join- 
ed in  their  bill  several  distinct  and  independ- 
ent matters,  that  cannot  properly  be  litigated 
in  one  suit;  and  therefore  the  action  of  the 
circuit  court  in  sustaining  the  demurrer  for 
the  reason  that  the  bill  was  multifarious 
was  without  error,  and  the  decree  complained 
of  must  be  affirmed. 


(92  Va,  71) 

MAX  MEADOWS  LAND  &  IMPROVE- 
MENT GO.  T.  BRADY.i 

{Supreme  Court  of  Appeals  of  Vira^nfa.  Ang. 
8,  1896.) 

Equitt  Reboibsion  of  Contiuct—Falsb  Repbe- 
bbntations. 

1.  To  soBtain  a  bill  for  the  rescission  of  a 
contract  on  the  ground  of  fraud,  it  must  ap- 
pear that  the  misrepresentations  were  positive 
Btatements  of  material  facts,  made  for  the  pur- 
pose of  procuring  the  contract,  and  that  the 
party  to  whom  th^  were  made  relied  on  them, 
and  was  induced  thereby  to  enter  into  the  con- 
tract. 

2.  Representations  made,  in  good  faith,  by 
a  land-improvement  company,  in  its  prospectus 
and  advertisement  of  lots,  that  negotiations  for 
a  madiine  shop,  foundry,  etc.,  to  be  located  on 
its  property,  will  probably  be  concloded  within 
a  tew  weeks,  and  that  these  -  indastrlea  will 
employ  a  large  number  of  men,  are  mere  ex- 
pressions of  opinion,  and  will  not  sustain  a  bill 
to  rescind  a  contract  of  sale  on  the  ground  of 
fraud. 

3.  Bqnity  will  not  rescind  a  contract  for 
the  sale  of  land,  on  the  ground  of  fraud,  where, 
after  the  lapse  of  a  year,  the  vendee,  with  full 
knowledge,  voluntarily  paid  the  first  Install- 
ment of  the  purchase  money. 

4.  EQui^  will  not  rescind  a  contract  for 
tbe  sale  of  land,  on  the  ground  of  a  defect  in 
the  title,  where  it  appears  that  the  vendee  has 
been  put  in  possession  under  a  deed  containing 
a  general  warranty;  that  sach  poBsession  baa 
neither  been  disturbed  nor  threatened:  that 
the  grantor  is  not  imiolvent,  and  has  taken  no 
steps  to  collect  the  nnpaid  purdiase  money;  and 
that  the  existence  of  the  incumbrance  com- 
plained of  was  set  forth  on  the  face  of  the  deed. 

Appeal  from  circuit  court,  Wythe  coun^; 
Williama,  Judge. 


t  Rcirarted  by  F.  S.  Eirkpatrlcl^  Esq,,  of  the 
Lynchburg  bar. 


Bill  by  John  C.  Brady  against  the  Max 
Meadows  Land  &  Improvement  Company  for 
the  rescission  of  a  deed.  From  a  decree  fOT 
complainant,  defendant  appeals.  Berersed. 

Boiling  &  Stanley  and  J.  H.  Fulton,  for  ap- 
pellant Walker  &  Caldwell  and  W.  S.  Foage» 
for  appellee. 

KEITH,  F.  A  bill  was  filed  in  the  circuit 
court  of  Wythe  county  by  J<An  C.  Brady,  ask- 
ing tbe  resctssloD  of  a  deed,  dated  the  25th 
day  of  October,  1890,  executed  by  the  Max 
Meadows  lAOd  &  Improvement  Company,  for 
a  lot  of  ground  set  out  and  described  in  said 
deed.  From  an  Inspection  of  the  record,  the 
following  facts  appear:  The  Max  Meadows 
Land  &  Improvement  Company,  having  pur- 
chased land  from  Randal  McGavock  and  oth- 
ers, divided  It  Into  lots,  which  It  advertised 
for  sale,  representing  through  its  advertise- 
ments, and  by  a  prospectus  extensively  dis- 
tributed, that  a  160-ton  blast  furnace  was  un- 
der construction;  that  Iron  mines  were  being 
opened,  and  connected  with  the  furnace  by  a 
railroad;  that  a  brickyard  was  in  active  op- 
eration, and  that  certain  industries  had  agreed 
to  locate  at  its  place,  to  wit,  a  rolling  mlU  and 
horseshoe  works,  a  planing  mill,  ^nd  sash, 
door,  and  blind  factory,  and  that  negotiations 
were  In  progress,  and  would  probably  be 
concluded  within  the  next  few  weeks,  for  a 
machine  shop,  foundry,  boiler  and  engine 
works;  and  that  these  Industries  would  em- 
ploy from  700  to  1,000  men,  and  would  insure  a 
population  of  from  3,000  to  4,000.  It,  in  like 
manner,  represented  that  it  had  secured  the 
services  of  a  competent  manager,  having  a 
large  acquaintance  among  the  manufacturers 
of  the  North,  who  would  make  it  his  especial 
business  to  attract  other  industries;  that  ne- 
gotiations were  in  progress  with  quite  a  num- 
ber, and  that  there  was  every  reason  to  be- 
lieve that,  within  the  next  six  months  or  year, 
many  additional  manufactories  would  be  se- 
cured, and  the  population  would  be  largely 
Increased.  The  plaintiff  represents  that  the 
statements  thus  set  forth  In  the  prospectus 
were  falsely  and  fraudulently  made  to  induce 
him  to  purchase,  and  tliat,  relying  upon  these 
representations,  he  on  the  2Bth  day  of  Octo- 
ber, 1800,  did  purchase  a  lot  of  ground,  and 
agreed  to  pay  $1,730  for  it,  of  which  sum  he 
paid  one-third  cash,  and  subsequently  paid 
one-half  of  the  balance,  leaving  the  third  and 
last  Installment  of  $576.66,  with  Interest  there- 
on, still  due  and  unpaid.  It  appears  that,  to 
secure  the  deferred  payment,  the  plaintiff, 
Brady,. executed  a  deed  of  trust,  of  even  date 
with  the  deed  from  the  Max  Meadows  Land 
&  Improvement  Company  to  him,  by  which  he 
conveyed  the  lot  so  purchased  to  Joseph  S. 
Clark,  trustee,  upon  trust  that,  if  the  deferred 
installment  should  not  be  paid  at  maturity, 
the  property  conveyed  was  to  be  sold  to  satls- 
ty  It  He  charges  that  the  Max  Meadows 
Land  &  Improvement  Company,  by  Its  offi- 
cers and  agents,  and  by  its  handbills  and  ad- 
Tertlsements,  made  certain  other  false  and 
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fraudulent  r^resenUttons  with  reference  to 
the  growth  of  Max  Afeadows,  among  them 
that  a  large  hotel  would  be  bnllt,  and  that  the 
Norfolk  &  W«tem  Railroad  Company  pro- 
posed to  erect  a  handsome  stone  passenger 
station  on  ground  reserved  for  that  purpose, 
and  tbat  Its  construction  would  be  commenced 
within  the  coming  year.  He  alleges  that  the 
Max  Meadows  Land  &  Improvement  Com- 
pany, by  Its  deed  aforesaid,  conveyed  the  lots 
so  purchased,  with  covenants  of  graeral  war- 
ranty, and  that  when  he  made  the  purchase 
he  supposed  that  be  liad  purchased  an  unin- 
cumbered property;  tiut  Bandal  McQaTodc 
and  others,  from  whom  the  Max  Meadows 
Land  &  Improrement  Company  purchased  the 
tract  of  land  In  whkh  Is  embraced  the  lot 
which  Is  the  subject  of  this  controversy,  prior 
to  thdr  sale  to  the  Max  Meadows  Land  &  Im- 
provemwt  Company,  ^ecuted  to  S.  W.  Jami- 
scm,  as  trustee  fOr  A.  M.  and  W.  H.  Fuller,  a 
deed  of  trust  to  secure  to  the  Fullers  the  sum 
of  $20,000,  and  that  said  11^  or  Incumbrance 
still  remains  unpaid  and  unsatisfied;  that  the 
tract  so  conveyed  to  Jamison  for  the  benefit 
of  the  Fullers  Is  the  same  land  afterwards 
conveyed  by  Bandal  McGavock  and  others  to 
the  Max  M«idowB  Land  &  Improvement  Com- 
pany; a^d  the  deed  of  trust  to  Jamison  for 
the  benefit  of  fhe  Fullers  Is  referred  to  and 
made  part  of  the  deed  from  McOavock  to  the 
Max  Meadows  Land  &  Improvement  Com- 
pany. The  deed  from  McGavock  and  others 
to  the  Max  Meadows  Land  ft  Improvement 
Company  Is  filed  as  an  exhibit  In  the  cause. 
The  plaintiff  avers  that  be  would  never  have 
entered  Into  the  contract,  and  made  the  pur- 
chase of  the  lot  named,  had  It  not  been  for 
the  false  and  fraudulent  representations  of 
the  company,  or  if  the  company  had  disclosed 
to  him  the  Incumbrance  on  the  lot  and  the 
defect  of  the  title  thereto.  He  makes  the 
Max  Meadows  Land  &  Improvement  Com- 
pany, Joseph  S.  Clark,  tnistee,  A.  M.  and  W. 
M.  Fuller,  and  8.  W.  Jamison  parties  defend- 
ant to  the  bill,  and  prays  for  a  rescission  of 
the  contract,  Uiat  he  may  have  a  decree  for 
the  recovery  of  the  money  already  paid  by 
him,  and  that  the  defendants  may  be  enjoined 
and  restrained  from  collecting  the  bond  for 
the  last  Installment  ot  purchase  money, 
amounting  to  $570.60. 

The  Max  Meadows  Land  &  Improvement 
Hompany  answers  the  bill.  It  denies  all  the 
allegations  of  fraud.  It  admits  the  pur- 
chase by  the  company  of  the  Max  Meadows 
land  from  McGavock,  and  the  sale  of  the  lot 
to  the  plaintiff  upon  the  terms  stated  In  the 
bin.  It  admits  the  deed  of  trust  In  favor  of 
the  Fullers.  It  denies  that  the  defendant 
ever  represented  that  It  would  cause  a  large 
city  to  be  built  at  Max  Meadows,  or  that 
the  defendant  made  any  other  representa- 
tions, through  its  officers  and  agents,  except 
such  as  were  made  in  the  advertisements 
and  prospectus,  which  weru  In  the  hands 
of  the  public  for  weeks  before  the  sale 
took  place,  and  by  which  the  public  and  the 
plaintiff  were  fuUy  Infwmed  of  ail  tlmt  the 


defendant  cfmipany  had  done  and  ccmtem- 
plated  doing  In  Its  effort  to  build  a  town  at 
Max  Meadows;  and  avers  that  the  public 
and  the  plaintiff  were  honestly  put  in  pos- 
session of  all  facts  known  to  the  defendant 
It  avers  tbat  all  of  the  Industries  and  Im- 
provements that  were  promised  have  beat 
built,  and  that  those  which  the  def«idant 
stated  were  being  negotiated  for  were,  as 
the  defendant  fnlly  believed,  secured,  as 
stated  In  the  adv^isement  The  defendant 
denies  tliat  any  representations  or  false  state- 
ments were  made  to  induce  the  plaintiff  to 
make  the  purchase.  It  points  out  the  fact 
that  the  sale  was  made  at  public  auction,  In 
perfect  fairness  to  all,  and  that  the  plaintiff 
exercised  bis  own  judgment  and,  discretion  in 
continuing  to  bid  for  the  lot  until  he  drove 
off  other  competitors,  and  It  was  knocked 
down  to  him  as  the  highest  and  best  bidder. 
Without  going  further  Into  details  of  the 
facts,  It  may  be  stated  that  the  defendant  de- 
nies specifically  every  allegation  and  charge 
of  fraud  and  misrepresentation,  and  espedai- 
ly  it  denies  tbat  the  defendant  concealed 
from  the  plaintiff  the  fiict  of  the  eiiatence 
of  the  lien,  by  deed  of  trust  given  by  Mc- 
Gavock to  S.  W.  Jamison,  trustee,  for  the 
benefit  of  the  Fullers.  The  answer  avers 
that  the  plaintiff  and  public  were  inrited  to 
examine  for  themselves  the  defendant's  title; 
that  the  deed  of  trust,  as  well  as  the  deed 
from  McGavock  to  the  defradant,  were  of 
record  in  the  clerk's  office  6f  Wythe  county, 
where  they  were  open  to  the  Infection  of 
the  plaintiff,  and  no  represwtation  wliatever 
was  made  by  the  defendant  with  respect  to 
the  tiUe. 

Upon  the  Issues  thus  made  In  the  pleadings, 
evidence  was  taken,  and,  the  case  coming 
on  to  be  heard  before  the  judge  of  the  circuit 
court  of  Wythe  county,  he  rendered  a  de- 
cree against  the  Max  Meadows  Land  &  Im- 
provement Company  for  the  full  amount  of 
the  cash  iiayment  and  of  the  first  deferred 
payment,  'aggregating  the  sum  of  $1,153.34, 
with  Interest  from  the  2Stb  day  of  October. 
1890,  until  paid,  and  perpetuated  the  injunc- 
tion as  to  the  defmed  payment  of  $676.00; 
and  the  case  Is  now  before  us  upon  an  ap- 
peal from  that  decree. 

There  is  little  room  for  controvert  as  to 
the  facts.  The  representations  relied  upon 
to  sustain  the  bill,  and  to  justify  the  resds- 
Blon  of  the  contract,  are  all  set  out  In  the 
prospectus  and  advertisements  filed  with  the 
bill.  The  representations  relied  upon  may 
be  divided  into  two  classes,— representations 
of  matters  of  fact,  and  representations  of 
matters  of  opinion.  In  so  far  as  the  defend- 
ant company  made  statements  of  facts,  it 
appears  by  the  evidence  that  those  state- 
ments were  true,  and,  In  so  far  as  the  state- 
ments were  matters  of  opinion,  it  appears 
that  those  opinions  were  honestly  entertain- 
ed, and  would,  in  no  event,  constitute  suffi- 
cient ground  for  a  rescission  of  the  contract 
The  150-ton  blast  furnace  represented  to  be 
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under  constrnctlon  was  actually  bnllt;  the 
representatlonB  aa  to  tbe  lion  mines,  wlilch 
were  to  be  connected  wltb  the  furnace  by  a 
railroad,  are  shown  to  have  been  true;  and 
It  la  In  proof  tbat  a  brickyard  was  In  aedve 
operatlcm.  The  statement  that  a  rolling  mill 
and  horseshoe  works,  and  a  planing  mill, 
and  sash,  door,  and  blind  factory  bad  agreed 
to  locate  at  Max  Meadows  is  borne  oat  by 
the  proof,  which  contalna  also  evidence  that, 
at  the  time  <tf  the  eaie,  negotlationB  were  In 
pr<^rres8  with  respect  to  the  madilne  shops, 
foundry,  btdlv  and  engine  wwks.  That 
those  Industries,  if  secured,  would  have  em- 
ployed from  700  to  1,000  men,  and  tiiat  that 
number  of  employes  would  Insure  a  popula- 
tion of  from  SfiOO  to  4,000,  were  obvious^ 
but  estimates  predicated  upon  the  success  of 
the  efforts  to  secure  the  Industries  enumer- 
ated, and  cannot  properly  be  considered  as 
an  uncoadttlonal  assurance  upon  the  part  of 
the  company  of  the  exlstraice  of  those  indus- 
tries as  a  matter  of  t&ct,  and  still  less  as 
a  guaranty  of  the  number  of  men  to  be  em- 
ployed, or  the  population  to  be  expected  as 
a  result  of  their  establishment 

The  distinction  between  representations  of 
tact  and  of  opinion  have  been  so  clearly  set 
out.  In* the  recent  (pinions  of  this  court  tbat  I 
feel  It  Is  unnecessary  to  do  more  than  to  refer 
to  tbem.  They  show  that  the  misrepresenta- 
tions which  win  sustain^  action  of  deceit,  or 
a  plea  at  law,  or  a  bill  for  the  rescission  of  a 
contract,  must  be  posltiTe  Btatemrats  of  t&ct, 
made  for  the  purpose  of  procuring  the  con- 
tract; that  they  must  be  untrue;  that  they 
are  material;  and  tbat  the  party  to  whom 
they  were  made  relied  upon  them,  and  was 
Induced  by  them  to  enter  Into  the  contract. 
Grim  T.  Byrd,  32  Grat  283;  Wilson  t.  Carpen- 
ter (Va.)  21  S.  E.  243;  and'Watklns  r.  Im- 
provement Go.  (decided  at  the  present  term) 
22  S.  B.  S54.  In  Grump  v.  Mining  Co.,  7 
Grat  352,  It  was  decided  that  if.  In  the  wri1> 
ten  proposals  for  a  sale  of  stocik  In  a  mining 
company,  the  representations  contained  there- 
in are  false  as  to  any  material  fact,  by  which 
the  purchasers  have  been  misled  to  their  In- 
Jury,  and  In  which  they  are  presumed  to  hare 
trusted  to  the  vendors,  that  the  contract 
founded  upon  such  representations  Is  void, 
^vliether  the  vendors  knew  tba  representations 
to  be  false  at  the  time  they  were  made,  or 
not.  and  whether  made  'with  fraudulent  In- 
tent or  not  In  Grim  t.  Byrd,  32  Grat.,  at 
page  302,  which  was  a  bm  In  equity  for  the 
resclnlon  of  a  contract  Judge  Staples,  speak- 
ing for  the  court,  declares  that  "the  doctrine 
Is  w^  setUed,  In  the  United  Statef^  that  a 
false  representation  of  a  material  fact,  constl- 
tutJiwr  an  Inducement  to  the  contract,  on 
which  the  purchaser  had  the  right  to  rely,  Is 
ground  for  a  rescission  by  a  court  of  equity, 
although  the  party  making  the  represe&tation 
was  Ignorant  as  to  whether  It  was  true  or 
false;  and  the  real  Inquiry  is  not  whether  the 
vendor  knew  the  reiH«sentatlona  to  be  fftlse, 
but  wbether  the  purchaser  believed  It  to  be 


true,  and  vras  misled  by  it  in.  entering.  Into  ' 
the  contract  The  representations  must,  as 
a  goieral  rule,  be  <tf  a  fact,  as  distinguished 
from  a  mere  matter  of  opinion,  unless  the 
parties  are  dealing  upon  unequal  terms;  and 
one  has  means  of  information  not  equally 
open  to  the  other."  It  is  needless,  however, 
to  multiply  authority  to  show  tiiat  the  law  Is 
as  stated  In  Grim  v.  Byrd  and  Wilson  v.  Car- 
penter, above  referred  to.  Both  the  appel- 
lant and  the  appellee  rest  their  several  conten- 
tions upon  it  The  effect  of  the  fraud  upon 
the  contract  Is  to  render  it  voidable  only,  and 
It  Is  the  du^  of  tile  deceived  party  to  elect,  on 
the  discovery  of  the  fraud,  to  rescind  it,  or 
else  he  will  be  bound  by  it  In  Fry,  Spec. 
Perf.  S  703,  it  Is  stated  that  "In  the  case  of  a 
transactioii  grounded  on  firand,  the  party  de- 
ceived must,  on  the  discovery  of  the  fraud, 
elect  to  rescind  or  to  treat  the  transaction  as 
a  contract."  In  2  Add.  Cent.  p.  772  et  seq., 
it  Is  said  tbat  "a  party  who  Intends  to  repu- 
diate a  contract  on  the  grounds  of  fraud 
should  do  so  as  soon  as  be  discovers  the  fraud; 
for  If,  after  the  discovery  ct  the  fraud,  he 
treats  the  contract  aa  ft  subsisting  contract 
or  if.  In  the  Interval  whilst  he  Is  deliberating;, 
an  Innocent  third  par^  has  acquired  an  In- 
terest In  the  property,  or  If,  in  consequeiue 
of  his  delay,  the  position  even  of  the  wronr  ' 
doer  Is  affected,  he  will  be  deemed  to  have 
waived  bis  right  of  repudiation,  and  must 
then  bring  an  action  for  damages  for  tbe  de- 
celt  And  whenever  a  party  to  a  contract  has 
a  right  to  elect  whether  he  will  avoid  It  or 
treat  It  as  a  subsisting  contract  bis  election 
may  be  manifested  by  acts  as  well  as  by 
words,  and,  when  once  made.  Is  final,  and 
cannot  be  retracted."  And,  further  on,  the 
same  author  says  ''the  discovery  of  the  new 
incident  In  the  fraud,  which  only  strengthens 
tbe  evidence  of  tbe  original  fraud,  cannot  re^ 
vlve  a  right  of  repudiation  which  has  once 
been  waived."  These  propositions  of  law 
^e.  Indeed,  elementary,  and  It  Is  hardly  nec^ 
essary  to  fortify  them  1^  tbe  citation  of  au- 
thority. 

The  Max  lUeadows  Company,  having  pur- 
chased land,  In  order  to  make  aproflt  by  sell- 
ing It  In  town  lots,  proceeded,  in  the  usual 
way,  to  lay  off  streets,  to  buUd  hotels  and  wa-' 
terworks,  and  to  induce  manufacturing  enter- 
prises  emidoylng  large  numbers  of  operatives 
to  construct  their  plants  upon  Its  property. 
To  this  end  It  advertised  extensively.  Every 
circumstance  of  climate  and  of  situation  was 
set  forth  in  the  most  attractive  manner,  and 
all  this  It  had  a  perfect  right  to  do  without 
incurring  tbe  Imputation  of  the  sUghtest  Im- 
propriety. As  an  BTlimce  of  good  faith,  and 
of  the  confidence  its  managers  felt  In  tbe  val- 
ue of  its  properties,  and  the  ultimate  success 
of  Ite  efforts  to  develop  It  the  record  estab- 
lishes that  before  a  lot  was  offered  for  sale, 
a  very  large  sum  of  money  was  expended; 
and,  finally,  It  pledged  itself,  In  Ite  prospectus, 
that  "If,  for  any  reason  which  cannot  now  be 
perceived,  the  above  Industries*  or  other  In- 
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dufltries  to  employ  an  equal  ntunber  ot  men, 
should  not  be  absolutely  secured  within  six 
months  from  date  of  sale,— October  25,  1890,— 
the  pundiasers  ot  lota  will  be  given  the  op- 
tion of  harlng  the  sale  canceled,  the  cash  pay- 
ments refunded,  and  being  released  from  mak- 
ing deferred  payments.  This  option  must  be 
exercised  within  fifteen  days  from  the  expira- 
tion of  said  six  months."  This  should  have 
had  the  effect  of  drawing  the  attention  of  the 
bidders  sliarply  to  the  line  of  demarcation  be- 
tween those  representations  which  the  com- 
pany intmded  should  be  relied  upon  as  mat- 
t«8  of  fact  and  those  which  were  intended  as 
mere  ej^iresslons  of  opinion,  and  Is  stiongly 
persuaalTe,  if  not  eoncluslTe,  of  Its  good  faith. 
The  appellee  had  the  most  abundant  oppcHv 
tunlty  to  Inform  himself  of  the  truth  of  every 
representation  made,  and  of  every  step  taken 
by  the  appellant  from  the  Inception  to  the 
termination  of  the  oiteiprise.  Bver^thlng 
was  done  In  the  light  of  day.  There  was 
nothing  cov<9rt  or  concealed,  and,  if  be  made 
a  tnd  bargain,  the  explanation  Is  not  to  be 
found  In  the  saggestlon  that  his  Innocence 
and  simplicity  have  been  ensnared  by  the 
wiles  of  an  unscrapnions  vendor.  The  Max 
Meadows  Company  bad  made  Its  purchase  at 
a  price  for  In  excess  of  normal  values.  It 
sold  to  the  appellee  at  an  advanced  price, 
after  expending  large  sums  of  money  In  Us 
improvement,  and  he,  in  turn,  purchased,  it 
may  be  supposed,  In  the  expectation  that  for- 
tune would  so  far  favor  bis  venture  as  to  li- 
able bim  to  reap  a  reward  for  the  risk  he  as- 
sumed. The  minds  of  ail  men  were,  at  that 
time.  Inflamed  with  the  mania  for  specula- 
tion, and  no  doubt  the  parties  to  this  transac- 
tion were  not  free  from  the  delusions  It  pro- 
duced. While  It  lasted,  hopes  were  cherished, 
and  expectations  indulged  and  expressed, 
which,  considered  In  the  light  of  sober  reality, 
seem  wild  and  extravagant  In  the  extreme, 
but  which  should  not  be  branded  as  frauds. 
Upon  this  branch  of  the  case,  I  am  of  opin- 
ion that  there  was  no  such  mlsr^resentatlon 
of  fact  as,  under  the  influence  of  the  princi- 
ples of  law  above  adverted  to,  would  entitle 
the  appellee  to  a  rescission  of  his  contract. 

It  appears,  moreover,  that  after  the  lapse 
of  a  year,  with  fi^  knowledge  of  all  that 
bis  vendor  had  promised,  of  all  that  It  had 
performed,  of  all  that  it  had  done,  and  of 
all  that  it  had  failed  to  do,  the  vendee,  so 
far  from  disaffirming  the  contract  Into 
which  be  was  induced  to  enter,  as  he  now 
says,  by  fraudulent  misrepresentation  of  the 
appellant,  distinctly  ratified  and  confirmed 
It  by  voluntarily  dlscliarglng  the  first  de- 
ferred Installment  of  the  purchase  money. 
If,  therefore,  the  contract  had  iu  its  Incep- 
tion been'  voidable,  this  act  of  ratification 
would  be  construed  as  a  waiver  of  the  right 
to  repudiate  it. 

The  other  ground  relied  upon  by  the  ap- 
pellee is  that  he  purchased  with  the  expec- 
tation that  the  would  get  an  unincumbered 
title,  and  that,  as  we  have  seen  In  the  state- 
ment of  facts,  there  rests  upon  the  land  pur- 


chased by  the  Max  Meadows  Land  ft  Im- 
provement Company  of  Randal  McGavock  a 
deed  of  trust  to  S.  W.  Jamison  for  the  bene- 
fit of  the  Fullers,  which  constitutes  an  in- 
cumbrance upon  this  and  all  other  lots  em- 
braced In  the  tract  covered  by  that  deed. 
If  the  Max  Meadows  Land  ft  Improvement 
Company  was  here  asjdng  the  specific  per^ 
formance  of  the  contiact  of  sale  upon  the 
part  of  John  G.  Brady,  the  outstanding  tiOe 
In  Jamison^  trustee,  and  the  incumbrance 
thereby  created,  could  be  relied  upon  to  de- 
feat the  recovery;  but,  In  the  case  before  us, 
the  contract  has  been  executed,  and  the  ap- 
pellee has  received  what  he  contracted  for, 
—a  deed,  with  a  covenant  of  .general  war- 
ranty, of  the  land  purchased  by  him.  He 
is  in  possession,  and  his  possession  has  been 
undisturbed  by  any  suit  befun  or  threatened. 
It  is  not  alleged  that  the  Max  Meadows 
Land  &  Improvement  Company,  the  grantor 
of  the  appellee,  is  Insolvent,  or  that  It  was 
making  any  effort  to  collect  the  unpaid  in- 
stallment of  the  purchase  money  by  an  va- 
forcement  of  the  deed  of  trust  given  to  se- 
cure It,  or  by  suit,  br  otherwise. 

In  the  case  of  Beale  v.  Selveley,  8  Leigh, 
658,  Judge  Tucker,  in  deciding  a  somewhat 
similar  case,  says  that  the  "vendee  has  in 
possession  the  Identical  land  that  he  pur- 
chased. He  has  a  deed  for  it.  with  general 
warranty,  from  a  vendor  whose  solvency  he 
does  not  venture  to  Question.  He  has  nev- 
er been  evicted  or  sued,  or  threatened  with 
a  suit  by  any  other  claimant"  Further  on 
In  the  same  cas^  after  discussing  the  effect 
of  taking  a  deed  with  special  warranty,  and 
showing  that,  in  that  case,  the  rule  of  ca- 
veat emptor  strictly  applies,  and  that  the 
vendee  takes  the  hazard  of  the  title,  he 
points  out  the  distinction  where  a  general 
warranty  Is  required  and  given,  and  con- 
tinues: "As  In  the  case  of  special  warranty, 
he  discharges  lilmself  of  aU  responsibility, 
and  only  sells  the  chance  of  a  good  UUe,  so, 
where  he  enters  Into  a  general  warranty, 
without  other  covenants,  he  makes  himself 
only  responsible  for  eviction.  In  these 
cases,  therefore,  the  vendee  Is  confined  to 
the  covenant  of  general  warranty.  He  has 
chosen,  or  at  least  agreed  upon,  his  remedy, 
and  to  that  remedy  he  must  be  tied  down. 
However  bad  his  title,  he  cannot  sue  upon 
his  warranty  unless  be  be  evicted;  and,  if 
he  cannot  do  so  at  law,  upon  what  principle 
can  equity  make  the  vendor  liable  beyond 
the  terms  of  his  contract?  A  contract  with- 
out other  covenants  than  a  warranty  is,  In 
effect,  an  agre4}ment  between  the  vendor  and 
vendee  that  the  vendor  Is  never  to  be  re- 
sponsible until  the  vendee  is  turned  out  by 
superior  equity.'"  If,  however,  a  defect  of 
title  exists  which  is  known  to  the  vendor, 
and  by  him  concealed  from  the  vendee,  or 
If  the  vendee  had  no  means  of  knowing  it, 
then  the  purchaser  may  either  maintain  an 
action  at  law  for  the  deceit,  or  for  the  re- 
scission of  tlie  contract  Itself  by  an  appeal 
to  a  court  of  equity.  Judge  Tucker  con- 
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cedes  that,  In  Yirginia.  there  has  been  upon 
this  subject  more  laxity  In  practice,  but, 
notwithBtandlug  this  relaxation,  be  declares 
"that  he  Is  aware  of  no  case  In  wblch  the 
rights  of  the  party  have  been  extended  In 
equity  beyond  his  covenants.  Until  the  con- 
tract Is  complete,  indeed,  by  the  execution 
of  deeds,  it  is  fully  within  the  power  of  the 
court,  which  will  not  decree  execution  where 
it  will  be  unreasonable,  or  where  the  title 
is  essentially  defective.  But  after  a  deed 
bas  been  made  and  accepted,  though  our 
courts  hare  given  relief  in  anticipation  of  an 
eviction  which  is  impending,  accompanied 
by  the  danger  of  insolvency,  they  have  nev- 
er gone  one  Jot  beyond  the  covenaBts,  ex- 
cept where  the  fraud  of  the  vendor  gives 
rise  to  a  distinct  cause  of  action  Independ- 
ent of  the  covenants.  Although,  therefore, 
we  may  enjoin  a  Judgment  or  aal^  on  the 
ground  that  the  creditor  is  proceeding  under 
his  deed  of  tnut.  or  that  a  suit  la  threat- 
ened, and  the  vendor  la  In  declining  circum- 
stances, yet  we  can  never  interfere  Tudess 
the  seller  has  made  hlmBelf,  by  some  cove* 
nant,  responsible  for  the  defect  complained 
of,  or,  fraudulent  concealment,  baa  sub- 
jected UmseU  to  an  aeUon  at  law  for  dam- 
ages, or  to  rdlef  In  equity  to  rescind  the 
contract  for  the  fraud." 

It  woidd  appear^  then,  that  the  fraud 
wblch  will  entitle  a  purcbaser  to  ask  tot  the 
lesciaslon  of  his  omtract  in  equity  is  that 
which  oondsta  In  mlsreiffeBentation  of  facts, 
or  in  the  concealment  of  facts  from  which 
tbe  defect  of  title  arisen  wbldL  facts  the 
vendee  had  no  other  means  ot  knowing.  Ed- 
wards T.  M'Leay,  2  Swanst  287.  "If,  then," 
Judge  Tucker  says,  "the  vendor  does  not 
know  of  the  defect,  or,  knowing  It,  does  not 
conceal  it,  or  If  the  ranSee  does  know  of  It, 
there  is  no  ground  of  relief.  The  vendee 
must  inwe  three  things:  (1)  The  defect;  (2) 
knowledge  and  santcesslon  by  the  vendor; 
0)  Ignorance  <m  the  part  of  the  vendee.  And 
as  to  the  second  matter,  the  scienter  Is  es- 
sentlaL" 

I  have  quoted  thus  fully  from  the  case  of 
Beale  v.  Sdveley  because  the  principles  ot 
law  are  there  laid  down  wiUi  clearness  and 
precision,  and  the  authority  of  that  case  has, 
so  far  as  I  am  Informed,  never  been  called  In 
question.  In  Peers  v.  Bamett,  12  6rat,  at 
page  416,  Jndge  Allen,  referring  to,  and,  as 
It  were,  interpreting,  the  case  of  Beale  v. 
Selvd^t  uses  the  foltowing  language:  "It 
was  th^  decided  that  where  a  vendee  Is  In 
poBsessim  of  land  under  a  conveyance  with 
general  warranty,  and  the  title  has  not  been 
questioned  Xiiy  any  suit  prosecuted  ae  threat- 
ened, audi  vendee  bas  no  claim  to  r^ef  In 
equity  against  tbe  payment  of  the  purchaae 
money  unless  he  can  tdiow  a  defect  of  title 
respecting  which  the  vendra*  was  guilty  of 
fcaudnlent  concealment  or  mlareiH'esentatlon, 
and  which  the  vendee  had  at  tbe  time  no 
means  ot  diacoverii^."  A  distinction  is  to 
be  observed  between  the  relief  which  goes  to 
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the  extent  of  the  rescission  of  the  contract 
complained  of  and  that  which  marely  re- 
strains the  sale  of  the  incumbered  lands  un- 
til the  title  is  made  clear.  Tbe  principle  that 
a  court  of  equity  will  not  sell  or  permit  a 
sale  of  land  with  a  cloud  hanging  ovra  the 
title  is  affirmed  in  a  great  number  of  cases. 
I  think  I  may  say,  after  a  careful  examina- 
tion, that  nearly.  If  not  quite,  all  tbe  cases 
relied  upon  by  counsel  for  appellee  are  cases 
which  either  illustrate  this  principle  or  were 
salts  brought  for  the  specific  performance  of 
contracts,  or  were  cases  in  which  the  In- 
solvency of  the  vendor  appeared,  or  in  whidi 
there  had  been  a  fraudulent  concealment  of 
the  defect  in  title,  or,  at  the  least,  an  ignorance 
of  the  defect  nptm  tbe  part  of  the  vendee,  or 
the  vendor  was  taking  active  steps,  either 
by  suit  or  under  a  deed  of  trust,  to  collect 
the  unpaid  purchase  money.  I  have  exam- 
ined the  following  cases  and  authorities  cited 
In  the  appellee's  brief,  and  feel  warranted  in 
making  t^lff  stat^ent:  Oriffln  v.  Cunning- 
ham, 19  Grat  571;  Pom.  Gont  183.  203; 
Jackson  v.  Llgon,  3  Leigh,  189;  Hoover  v. 
Calhoun,  16  Orat  109;  Ooddln  v.  Yaugbn. 
14  Grat  117;  Christian  v.  Cabell,  22  Grat. 
82;  Hoidrlcks  v.  Gillespie,  25  Grat  181;  Bry- 
an V.  Lofftus,  1  Sob.  (Va.)  12;  and  Gamett 
T.  Macon,  6  Call,  30a 

It  appears,  then,  that  the  appellee  pur- 
chased a  tract  of  land  of  which  he  has  been 
put  In  possession;  that  he  has  received  a 
deed  for  it,  with  general  warranty;  that  bis 
possession  has  been  neither  disturbed  nor 
threatened;  that  bis  grantor  Is  not  Insolvent, 
and  has  taken  no  steps,  by  enforcement  of 
tbe  deed  of  trust,  or  otherwise,  to  collect 
the  unpaid  purchase  money;  that  there  was 
no  concealment  of  the  Incumbrance  which 
rests  upon  the  land,  the  existence  <rf  which 
was  plainly  set  forth  upon  the  face  of  the 
deed  under  which  the  appellee  derives  title 
to  the  land  porcbased,  and  ot  wfaI<A,  there- 
fore, he  most  be  presumed  to  have  had  no- 
tice. Upon  tbe  case  stated,  the  law  Is  with 
the  appellant. 

It  tbe  objection  shall  be  urged  to  this  con- 
cluidon  that  it  leaves  the  appellee  with  a 
cloud  resting  upon  his  title,  tbe  answer  is 
that  he  is  in  tbe  precise  position  whldi  he 
contracted  to  occupy,  and,  as  long  as  he  Is 
undisturbed,  has  no  ground  of  complaint 
which  entitles  him  to  Invoke  tbe  aid  of  a 
court  of  eqnil7,  which,  as  It  has  been  said, 
may  "moid  the  consdenera  of  men,  but  not 
their  assurances."  Whenever  tbe  appellant 
seeks  to  enforce  bis  deed  of  trust,  without 
having  first  lifted  the  paramount  II«i,  a  court 
of  chancery  win,  at  the  Instance  of  the  ap- 
pellee, be  ready  to  Interpose  and  grant  such 
relief  as  the  nature  of  his  case  may  then  re- 
quire. 

We  are  of  opinion  that  the  appellee  has 
failed  to  make  out  a  case  for  the  rescission 
of  his  contract,  and  Is,  therefore,  not  enti- 
tled to  the  relief  given  bim  In  the  decree  com- 
plained of,  which  must  be  reversed. 
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DADISMAN  Y.  LONG  et  aXA 
(Suoreme  Court  of  Appeals  of  Tirginia.  Sept. 

2tf.  1895.) 

ACCODNTI NQ — La  CHES. 

L.  occapied  land  which  he  claimed  to 
own,  but  which  the  conrt,  in  certain  proceed- 
ingB,  decided  to  belong  to  D.,  and  ordered  the 
same  to  be  sold  to  pay  L-'s  liens  upon  the  prop- 
erty. D.  paid  off  these  liens,  and  took  L.  s  re- 
ceipt therefor.  Subsequently  D.  sued  Ii.  for 
an  accounting  for  use  and  occupation  and  waste. 
His  proof  of  damage  was  vague  and  uucertain, 
and  he  made  no  claim  for  damages  for  18 
months  after  paytng  the  liens.  Bad  properly 
dismissed. 

Appeal  from  cb-cnlt  onirt.  Page  county;  B. 

H.  Turner,  Judge. 

J-.  W.  Dadisman  appeals  from  a  decree  In 
favor  of  Lee  Long  and  others.  Affirmed. 

Strayer  &  Liggitt,  for  appellant.  Richard 
S.  Parks  and  Marshall  McGonnlck,  for  ap- 
pellees. 

OAUDWELL,  J.  The  appelhint.  J.  W. 
Dadisman,  was  In  1880  the  owner  of  a  tract 
of  43  acres  of  land,  with  buildings  thereon, 
situated  In  the  county  of  Page,  the  title  to 
which  was  acquired  by  him  from  Elizabeth 
Dadisman  and  Sarah  J.  Dadisman,  but  sub- 
ject to  a  life  estate  in  one-half  thereof  in  bis 
brother,  George  H.  Dadisman.  In  certain 
chanceiy  suits  pending  in  the  circuit  court  of 
Page  county,  for  the  purpose  of  subjecting 
this  land  to  the  Hen  of  judgments  agaiust 
Elizabeth  Dadisman,  Sarah  J.  Dadisman,  and 
George  H.  Dadisman,  a  decree  was  entered 
at  the  April  tarm,  1880,  directing  a  sale  of 
the  land,  and  appointing  three  commlsalonm 
for  tbat  purpose,  who  afterwards,  In  Decem- 
ber, 1880.  offered  the  land  for  sale  at  public 
auction,  when  the  same  was  struck  out  to 
Michael  Long,  at  the  price  of  ?400  for  the  In- 
twest  of  appellant,  and  for  the  life  in- 
terest of  George  H.  Dadlaman.  It  appears 
tbat  iwior  to  the  sale  an  arrangement  was 
made  by  the  Dadlsmans  with  Michael  Long 
to  buy  In  the  property  at  the  smallest  sum 
possible,  but  for  enough  to  pay  the  costs  and 
the  liens  upon  it;  Long  to  pay  the  pnrcbase 
money,  and  give  the  appellant  three  years 
within  which  to  repay  It,  with  interest,  and 
upon  the  payment  of  the  purchase  money  by 
appellant,  with  interest,  he  was  to  have  bacl^ 
bis  land.  In  accordance  with  this  agreement, 
Michael  Long  paid  the  cash  payment  to  one 
of  the  commissioners  of  the  court,  but  Instead 
of  executing  his  bonds  for  the  deferred  pay- 
ments, payable,  according  to  the  terms  of 
sale,  at  one,  two,  and  three  years,  he,  as  it 
is  clfUmed,  arranged  with  this  commissioner 
to  pay  off  the  Ilena  against  the  land,  asserted 
in  the  suits  In  which  the  land  was  sold.  Mich- 
ael Long  did  pay  off  all  of  the  liens  on  the 
land  prior  to  his  death,  which  occurred  in 
1887,  except  a  balance  of  about  $90,  which 
balance  was,  after  his  death,  paid  by  his  eon 


t  Reported  by  F.  S.  Kirkpatrlck,  Esq..  of  the 
Lynchburg  bar. 


and  executor^  Lee  Long,  one  ct  Uie  aiipd- 

lees  here. 

The  appellant,  after  the  sale,  remained  in 
possession  of  the  land,  cuIUratlng  and  using 
It  as  before;  but  at  the  end  of  the  three 
years,  when  all  the  purchase  money  was  due, 
he  was  unable  or  did  not  repay  it  to  Mich- 
ad  Long,  with  Interest,  as  agreed,  and  asked 
for  an  extension  of  the  time  one  year  witmn 
which  to  redeem  the  land,  which  extension 
was  granted  by  Long.  At  the  aid  of  the  ad- 
ditional year  given  bim,  appelant  was  still 
in  default  In  the  payment  of  the  amount  due 
to  Ijong,  and  Long  required  possession  of 
the  property,  wUch  was  yielded  to  him  by 
appellant,  except  as  to  the  house,  garden,  and 
some  patch  ground,  appellant  retaining  pos- 
session of  these,  and  agreeing  to  pay  Long 
therefor  an  annual  rental  of  ?15.  With  the 
exception  of  the  house,  garden,  and  patch 
grounds  occupied  by  appellant,  Long  took 
possession  of  the  land,  and  proceeded  to  dear 
it  up  and  cultivate  it  This  arnwganent  con- 
tinued. It  seems,  until  Michael  Long's  death, 
and  until  some  time  prior  to  May,  1890,  when 
Lee  Long,  who  daimed  the  property  under 
the  will  of  Michael  Long,  sued  out  a  writ  of 
unlawful  detainer  against  appellant  la  the 
county  court  ot  Tage  county,  to  recover  pos- 
session  of  the  entire  premises;  whereupon 
appelant  filed  his  bill  of  complaint  against 
Lee  Long  and  Carry  Long,  as  devisees  of 
Michael  Long,  and  John  M.  Chapman,  sbertft 
of  Page  county,  alleging  that  Michael  Zxmg 
was  a  purchaser  of  this  land  ma>ely  Is  form, 
tbat  appellant  was  the  actual  pundiaser,  thaf 
he  was  to  have  the  land  wbowTer  be  repaid 
the  purchase  money  and  Interest  thereon 
from  tile  day  of  sale,  tbat  be  bad  serenl 
times  tendered  tbe  moner  to  Lfmg.  but  be 
had  refused  it;  and  praying  an  Injunction  to 
restrain  the  prosecutirai  of  the  writ  of  unlaw- 
ful detainer  until  the  further  order  of  the 
court,  etc..  that  an  account  be  taken  of  tbe 
value  of  the  crops  raised  upon  tbe  land^  and 
of  the  pasturage  thereof,  by  either  Mlcbari 
Long  or  Lee  Long,  and  fw  general  relief. 
The  injunction  was  granted  as  prayed  for. 
and  later  an  amended  bill  was  filed  In  the 
cause  against  the  same  defendants  and  Gtem^ 
H.  Dadisman  and  the  tiiree  commlBsloneni 
appointed  to  make  sale  of  the  land  In  the 
creditors'  suits,  and  by  which  amended  bin 
appellant  claimed  damages  against  tbe  Luigs 
for  their  use  and  occupation  of  the  property, 
removal  of  fences,  and  destruction  of  timber, 
the  damages  claimed  being  fixed  In  the 
amended  bill  at  f600,  and  asked  to  be  allow- 
ed against  any  claim  of  Mldnel  Long  or  Lee 
Long  wbicb.  might  be  asserted  against  com- 
plainant. 3,  W.  Di^sman,  In  regard  to  the 
land.  Ijee  Long,  as  executw  and  devisee  of 
Michael  Long,  filed  tats  answer,  denying  all 
the  allegations  made  by  (wmplahiaiit  as  to 
his  right  to  the  land  or  to  redeem  It.  or  to  any 
damages  daimed  by  bim  tor  the  alleged  dep- 
redatlMU  upon  the  land,  and  setting  np  a 
claim  against  complainant  for  valuable  im- 
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provementB  that  he  claimed  bad  been  madn 
on  the  lands  by  himself  and  father,  Michael 
Long. 

Quite  a  number  of  depositions  were  taken 
on  either  side,  which  are  In  the  main  very 
conflicting;  but  the  claim  set  up  that  Michael 
Long  purchased  the  land  under  the  agreement 
or  understanding  before  mentioned  seems  to 
be  clearly  proven,  as  alleged  by  appellant  in 
his  original  bill.  It  turned  out  during  the 
progress  of  this  suit  that  the  sale  of  the  land 
by  the  commissioners  of  the  court  in  the  cred- 
itors* suits  against  the  Dadismans,  In  Decem- 
ber, 1880,  had  never  been  reported  to  the  court 
and  by  the  court  confirmed,  whereupon  one 
of  the  commissioners  of  sale,  R.  S.  Parks, 
who  received  the  cash  payment  of  Michael 
Long,  made  a  report  to  the  court  in  the  cred- 
itors' suits,  and  asked  the  confirmation  of  the 
sale;  but  J.  G.  Newman,  another  one  of  the 
commissioners,  also  made  a  report,  dICFerIng 
somewhat  In  its  statements  from  those  made 
by  Commissioner  Parks,  filing  along  with 
his  report  a  written  offer  from  one  John 
Short  of  $1,200  for  the  land,  and  recommend- 
ing that  the  land  be  reofCered  for  sale,  the 
bidding  to  commence  at  this  advanced  offer 
of  $1,200.  Upon  the  hearing  of  this  cause, 
along  with  the  creditcurs*  suits  referred  to  and 
the  commissioners'  reports  made  therein  by 
Parks  and  Newman,  respectively,  the  circuit 
court,  on  the  22d  day  of  April,  1891,  made 
Its  decree,  refusing  to  ctmfirm  the  sale  to 
Ulchal  Jjong,  and  refusing  to  allow  the 
Exings  credit  for  any  of  their  alleged  Improve- 
ments, and  directing  a  resale  of  the  property 
by  the  same  commissioners,  the  bidding  to 
commence  at  the  advanced  offer  of  $1,200 
made  by  John  Short;  but  afterwards,  and 
during  the  same  term  of  the  court,  this  de- 
cree was  amended  so  as  to  give  appellant,  as 
stated  In  the  decree,  30  days  from  the  rising 
of  the  court  in  which  to  pay  and  discharge  the 
liens  upon  the  land,  as  audited  In  the  creditors' 
suits,  the  payment  of  the  liens  to  Include 
the  sums  paid  by  Michael  Long  in  his  life- 
time, or  by  his  executor  after  his  death,  with 
Interest  Appellant  availed  himself  of  this 
privilege  given  him  by  the  amended  decree, 
and  within  the  30  days  paid  off  the  entire 
amount  due  to  the  Longs,  and  amounting, 
Avith  interest,  to  the  sum  of  $690.21;  the  pay- 
ment being  made  for  him  through  his  son-in- 
law.  Reuben  Foltz,  to  whom  Lee  Long  gave 
his  receipt,  stating  that  the  money  received 
waU  "in  payment  of  liens  held  against  the 
Dadisman  laud  by  himself  and  Michael 
Ijong."  There  were  no  other  proceedings  had 
In  the  cause  until  the  September  term  of  the 
court,  1892,  when  appellant  made  application 
to  have  the  cause  referred  to  a  commissioner, 
to  r^iort  what  damages  ought  to  be  awarded 
against  the  defendant  tor  loss  and  Injury  to 
the  land  Invtdved  In  the  suit;  but  the  court, 
having  heard  the  argument  of  counsel,  and 
maturely  considered  the  question,  as  stated 
In  the  decree  entered  September  28,  1892, 
decided  that  appellant  was  not  entitled  to 


damages,  as  claimed,  and  refused  to  refer  the 
cause  for  r^rt  on  that  question.  It  Is 
from  this  decree  an  appeal  was  allowed  to 
this  court 

Counsel  for  appellees  ask  that  their  brief 
be  treated  as  a  cross  appeal  by  Lee  Long,  and 
that  the  decrees  of  April  22  and  24,  1891,  be 
reversed;  bat  we  are  of  oplnlon'that  appellee 
Lee  liong  Is  estopi}ed  from  questioning  the 
correctness  of  these  decrees  by  the  acceptance 
from  appellant  of  payment  In  full  of  the  en- 
tire amount  of  liens  paid  off  by  himself  and 
his  father,  Michael  Long,  with  Interest. 
Moreover,  we  think  the  decree  of  April  22d, 
as  amended  by  the  decree  entered  April  24th, 
fairly  and  justly  determines  the  questions 
at  Issue  between  the  parties,  and  la  clearly 
right  It  only  remains  to  be  determined 
whether  or  not  the  decree  appealed  fnnn  Is 
erroneous. 

The  claims  set  up  by  the  complainant  In 
the  court  below,  In  his  original  and  amended 
bills,  are  vague  and  Indefinite.  He  alleges 
that  the  lands  were  cultivated  by  Michael 
Long,  rails  removed  from  the  premises,  tim- 
ber removed,  and  other  depredations  commit- 
ted; but  he  does  not  state  what  crops  were 
made  on  the  place,  the  value  thereof,  nor  the 
value  of  the  fencing  or  the  timber  removed 
from  the  land,  except  in  a  general  way,  that 
the  damage  and  Injury  sustained  by  him 
amounts  to  the  sum  of  $600;  and  the  tes- 
timony adduced  by  him  In  support  of  his 
allegations,  which  It  is  fair  to  assume  is 
all  that  he  could  adduce,  is  equally  as 
vague.  Indefinite,  and  unsatisfactory.  It  is 
proven  on  bis  part  by  some  of  the  witnesses 
that  a  few  rails  were  taken  from  the  place, 
but  no  value  at  all  is  fixed  to  the  rails  so 
taken.  While  others  testify  that  the  Longs 
cultivated  some  of  the  land,  grazed  stock 
thereon,  the  value  of  the  land  for  farming 
or  grazing  purposes  Is  not  shown,  and  no 
value  Is  affixed  to  the  timber  said  to  have 
been  taken  from  the  place;  and  this  Is  the 
case  as  to  all  of  the  alleged  depredations 
committed  by  the  Longs  upon  the  property. 
On  the  other  hand.  It  is  shown  that  the  Longs 
cultivated  and  used  the  land  by  an  agree- 
ment with  the  apx>ellant  and  that,  while 
some  of  the  fencing  might  have  been  moved 
from  the  place,  other  fencing  was  put  up, 
and  the  land.  In  a  general  way,  was  in  a 
better  condition  when  the  evidence  was  being 
taken  than  when  Micliael  Long  took  posses- 
sion of  It.  The  proof  by  no  means  sustains 
the  allegations  in  the  original  and  amended 
bills  as  to  damages  claimed,  and  when  appel- 
lant made  imyment  of  the  Hens  on  the  land, 
as  authOTized  by  the  decree  of  April  24,  1801, 
and  held  by  Lee  Long,  without  protest,  so  far 
as  the  record  shows,  or  without  assertion  of 
any  claim  for  an  abatement  of  the  amount 
due  for  the  damages  alleged  to  have  been 
committed  on  the  land,  he  evidently  regarded 
at  that  time  this  settlement  as  the  end  of 
all  controversy  between  him  and  Lee  Long, 
appellee.   The  application  to  tbe  court,  made. 
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as  It  was,  nearly  18  months  after  this  set- 
tlement at  the  Hens  held  by  appellee,  seems 
to  have  been  an  afterthought  on  the  part 
of  appellant;  and  his  application  was,  as 
we  think,  rightly  refused  by  the  circuit  court, 
It  being  perfectly  apparent,  from  the  natnre 
of  the  allegations  and  the  testimony  In  the  rec- 
ord, that  a  ^(erence  to  a  commissioner  and 
a  report  by  him  would  not  have  put  the  court 
In  any  better  position  from  which  to  deter- 
mine the  questions  at  Issue  than  it  occupied 
when  the  decree  appealed  from  was  made. 
We  see  no  error  In  the  decree^  and,  tor  tbe 
teaaoni  stated,  It  is  affirmed. 


m  Ta.  789) 

STROITTHBB  t.  COMMONWBALTH.! 

(Bnprana  Oonrt  of  Appeals  of  Virginia.  Sept. 

26, 1895.) 

GamiHAL  Jdrisdictioit  —  Bbik6irs  -Stolis 
pBnpBKTT  I5TO  Stats. 

1.  Oode.  1887,  §  38D0,  proTidtng  for  the  pun- 
ishment of  certain  offenses  witnin  the  state 
when  committed  without  the  state,  has  no  ap- 
pUcatlou  to  one  bringing  property  stolen  with- 
out the  state  into  the  state. 

2.  The  common-law  role  that  where  goods 
are  stolen  In  one  country,  and  brought  within 
another  country,  the  latter  has  no  Jurisdiction 
of  the  offense,  applies  to  the  different  states  of 
the  Union. 

Error  to  corporation  court  of  Winchester; 
WUllam  T.  Clarke,  Jndge. 

Garter  Strouther  was  conrlcted  of  bringing 
stoiok  pn^erty  into  the  state,  and  brings  er- 
ror. Berersed. 

J.  If.  Steck,  for  plaintiff  In  emw.  R.  Tby- 
lor  Scott,  Atty.  Oen.,  for  the  Commonwealth. 

HARBISON,  J.  The  que8tl<»i  raised  in  this 
case  Is  whether  or  not  CHie  who  steals  ifvop- 
erty  at  a  place  beyond  the  jurisdiction  of  this 
state,  and  brings  the  same  Into  this  state,  can 
be  lawfnllr  eoDvlcted  of  the  larcnay  in  our 
courts. 

The  attorney  general  relies  on  section  3800 
of  the  Oode,  as  famishing  le^slatiTe  author- 
ity for  taking  Jurisdiction  In  soch  cases.  Thto 
section  vas  only  intended  to  define  the  Juris- 
diction of  our  courts  to  try  olfenses  arising 
under  certain  special  statutes,  and  has  no  ap- 
pltcatlw  here. 

The  case  of  Com.  r  Oalneo,  2  Ya.  Gas.  172, 
is  also  relied  on  as  a  precedent  to  support 
this  .conviction.  That  case  turned  on  the  coa- 
struction  of  a  statute  which  disappeared  from 
our  laws  In  1819,  and.  It  may  be  fairly  pre- 
sumed, was  repealed  because  the  legislature 
preferred  that  the  rule  In  Virginia  should  con- 
tinue as  at  common  law. 

There  being  no  statute  In  this  state  and  no 
decision  of  this  court  to  which  we  can  look 
for  an  answer  to  the  question  here  raised,  we 
must  turn  to  the  common  law  for  the  rule 
that  Is  to  gorem  us.  It  has  been  a  setUed 
prindple  of  the  common  law  from  an  early 

1  Beported  br  F.  S.  Kirkpatrick,  Esq..  of  the 
Lyachbu^  bar. 


day  in  England  that  where  property  Is  stolen 
In  oae  county,  and  the  thief  has  been  found 
with  the  stolen  property  in  his  poesesalon  In 
another  county,  be  may  be  tried  In  ^ther. 
Tills  practice  preralled  notwithstanding  the 
general  rale  that  every  prosecution  for  a 
criminal  cause  must  be  In  the  comity  where 
the  crime  was  committed.  The  exception  to 
tho  general  rale  grew  out  of  a  fiction  of  the 
law,  that,  where  property  has  been  fdoiUous- 
ly  takea,  erery  act  of  ranoval  w  <diange 
of  possession  by  the  thief  constituted  a  new 
taking  and  asirartation;  and  as  the  right  of 
iwssesslon,  as  well  as  the  right  of  propoly, 
continues  In  the  owner,  every  such  act  Is  a 
new  vli^tion  of  the  owner's  right  of  proper- 
ty and  possession.  Th«e  is  no  principle  In 
respect  to  larceny  better  settled  than  this, 
and  it  has  recefred  repeated  sanctloa  In  tills 
state.  Cousin's  Case,  2  Leigh,  709. 

HiIs  rule  of  the  common  law,  however,  was 
never  extended  farther  than  to  countlea. 

Where  goods  were  stolen  In  one  coon  try, 
and  brought  by  the  thief  into  another  coun- 
try, the  latter  country,  by  the  English  com- 
mou  law,  has  no  jurisdiction.  1  Whart.  Cr. 
Law  (8th  Ed.)  S  291;  Stanley  v.  State,  21 
Ohio  St  166;  Com.  v.  Uprichard,  3  Gray,  434. 

This  question  has  arisen  In  a  number  of 
the  states.  Some  hold  to  the  view  that  the 
states,  being  all  under  one  general  eovotii- 
ment,  stand  In  the  relation  of  counties,  and 
that,  therefore,  the  common  law,  by  analogy, 
applies.  We  think,  however,  that  the  welgtkt 
of  authority  sustains  the  view  that  the  states 
are  separate  and  Independent;  ttiat.  In  the 
administration  of  criminal  law,  they  are  sov- 
ereign, and,  In  their  respective  jurisdictions 
and  the  laws  which  r^ulate  their  internal 
pollcor,  they  are  as  foreign  to  each  other  as 
each  state  is  to  foreign  governments;  and 
therefore,  except  In  those  states  where  statu- 
tory provision  is  made  for  the  punishment 
of  crimes  committed  In  another  jurisdiction, 
the  common-law  rule  prevails,  which,  we 
have  seen,  furnishes  no  warrant  for  the  con- 
viction In  this  state  of  one  who  steals  prop- 
erty In  another  state,  and  brings  It  within  our 
borders.  State  v.  Brown.  1  Hayw.  (N.  O.) 
100;  Lee  v.  State,  61  Oa.  203;  and  other 
cases. 

A  perpetual  extradition  treaty  exists  be- 
tween the  states,  it  being  provided  in  the 
constitution  of  the  United  States  (article  4,  i 
2)  that  "a  person  charged  in  any  state  with 
treason,  felony  or  other  crime,  who  shall  flee 
from  justice,  and  shall  be  found  In  another, 
shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  Jurisdic- 
tion of  the  crime." 

Under  this  provision  of  the  constitution, 
there  Is  no  need  for  the  guU^  to  escape.  We 
sustain  no  relation  to  the  accused  when  ai^ 
rested  here,  charged  with  stealing  In  a  place 
beyond  the  Jurisdiction  of  tbla  state,  than  that 
of  detaining  him  temporarily,  as  a  fugitive 
from  justice^  until  the  requisition  i^oTlded 
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for  can  be  secured  to  return  lilm  to  the  Juris- 
diction wbere  Mb  crime  was  committed. 

A  number  of  states  have  enacted  laws  for 
the  puDishment  of  crime  tn  cases  Like  this. 
Virginia  has  not;  and  the  arguments  tox  and 
against  the  policy  of  such  laws  may  with 
propriety  be  addressed  to  the  legislature. 
Courts  must  administer  the  law  as  It  Is. 

For  these  reasons,  we  are  of  opinion  that 
the  corporation  court  of  the  city  of  Winches- 
ter was  without  jurisdiction  to  try  the  plain- 
tiff in  arror  for  the  crime  charged  in  the  in- 
dictment; and  Its  Jndgmtet  Is  therefore  re- 
vetaed,  annnllad,  and  set  aside. 


DUMFOBD  et  aL  r.  JAOKSOM'S  StZ'BS 
et  niA 

(Sivrene  Court  of  Ap^Ib  of  mr^nla.  Aug. 
8. 1695.) 

WUU  —  CfOSSTBOOIKUI  —  PSBSOlTlZi  PBOPBBTT— 

lams  or  ZiBOAcr. 

1.  A  husband,  by  one  clsnse  in  his  will,  de- 
Tued  to  hia  wife,  duriDg  her  Ufe,  a  part  of 
the  "Porter"  tract,  to  be  diTided  by  a  line  which 
left  one  part  adjoininK  the  homestead  and  the 
other  part  adjoining  the  "iTanhoe"  tract.  By 
another  clause  he  saTe  his  executors  power  to 
sell  and  convey  the  portion  of  the  Porter*' 
tract  near  the  "Ivenhoe"  tract.  Bdd,  a  derise 
of  that  portion  of  the  "Porter"  tract  next  the 
homestead  to  the  wife. 

2.  Where  a  devise  of  land  includes  the  per- 
sonal property  thereon,  crops  growing  on  it  at 
the  time  of  tbe  testator's  death  pass  with  the 
land  to  the  devisee. 

8.  Where  the  fund  out  of  which  demonstra- 
tive legades  are  payable  is  insufficient,  the  leg- 
adea  ranst  be  reduced  proportionally. 

4.  DemonstratlTe  legatees  are  a  prior  claim 
on  tbe  fnnd  oat  of  which  they  are  made  pay- 
able. 

5.  A  husband  devised  his  farm  to  his  wife 
for  life,  the  remainder  to  his  two  sons  In  fee, 
together  with  all  "personal  property"  thereon  at 
his  death.  Heid,  that  crops  growing  on  the 
land  at  the  testator's  death,  together  with  all 
other  i>ersonai  property  thereon,  passed  to  tbe 
wife  for  life,  with  remainder  to  the  sons,  while 
those  on  other  land  not  devised,  together  with 
all  moneys,  bonds,  and  choees  in  action,  passed 
to  the  executors. 

Appeal  from  circuit  court,  Wythe  connty; 
WUUams,  Judge. 

Bill  by  one  Dnnford  and  others  against 
George  Jackson's  executors  and  otbeis  for 
constmctlon  of  a  will.  From  the  decree  ren- 
dered, part  of  the  plaintiffs  appeal.  Af- 
firmed. 

Blair  ft  Blair,  f<»-  ai>pellant8.  Walker  ft 
Caldwell,  for  i^pellees. 

OARDWELL,  J.  TUs  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Wythe  coun- 
ty construing  the  wlU  of  George  Jackson,  de- 
ceased. The  will  proTldes  for  certain  gen- 
eral pecuniary  legacies  to  children  and 
grandchildren,  and  a  demonstrattve  legacy  to 
the  widow  and  to  some  of  the  children  and 
grandchildren  of  the  testator,  about  which 

_  1  Rmorted  by  F.  &  Kirkps  trick,  Bso.,  of  the 
Lyodibnrg  bar. 


there  Is  no  contest  Therefore  the  contest 
over  tbe  will  arises  out  of  the  following  por- 
tions of  the  first  and  ninth  clauses,  to  wit: 
"Clause  1st:  I  give  and  bequeath  to  my  be- 
loved wife  tbe  lands  and  appurtenances  elt- 
nated  thereon  on  which  I  now  reside,  known 
as  the  'Home  Tract,'  and  also  a  portion  of 
the  tract  known  as  the  'Porter  Tract,'  to  be 
divided  by.  a  line  commencing  at  the  draw- 
bars on  the  Orison  Sulphur  Spring  road  on 
the  east  slde^  by  a  straight  line  to  a  hickory 
tree  near  the  line  fence;  to  be  bers  during 
her  natural  life,  and  at  her  death  to  be  di- 
vided equally  betwe^  my .  two  sons,  John 
S.  and  James  M.  Jackson.  It  is  my  wish 
that  all  of  the  personal  property'  on  my  farm 
at  the  time  of  my  death,  including  farming 
implements  of  all  kinds,  horses,  cattle,  sheep, 
and  hogs  shall  be  Included  In  the  devise  to 
my  wife  and  two  sons,  John  S.  and  James 
M.  Jackson."  "Clause  9th.  •  •  •  It  is  my 
wlsb  that  my  executors  hereinafter  named 
shall  have  full  power  to  sell  and  convey  what 
land  I  own  on  Brushy  creek.  In  Carroll  coun- 
ty, Va.,  and  the  remainder  of  my  Porter 
tract  of  land,  ne^  Ivanhoe  furnace,  and  out 
of  the  proceeds  of  sale  of  same  to  pay  over 
to  my  beloved  wife  the  smu  of  twenty-4ve 
hundred  dollars,  to  be  hers  absolutely,  to  dis- 
pose of  in  such  way  as  she  may  think  proper; 
and  to  my  children  and  grandchildren,  in 
addition  to  what  I  have  heretofore  bequeath- 
ed to  them,  as  follows:  To  my  son  Joseph 
Jackson,  two  hundred  dollars;  to  my  son 
Geo.  Tho.  Jackson,  two  hundred  dollars;  to 
my  daughter,  Mary  A.  Pugh,  two  hundred 
dollars;  to  my  granddaughter  Maggie  Court- 
ney, one  hundred;  to  my  granddaughter  Sal- 
lie  Aker,  one  hundred  dollars." 

Tbe  only  error  assigned  by  appellants, 
which.  If  error,  In  the  court  below,  could  af- 
fect the  Interests  of  appellants  Is  in  constru- 
ing the  first  clanse  of  the  will  so  aa  to  give 
to  the  widow  for  life,  with  remainder  to 
John  8.  and  James  M.  Jackson,  that  portion 
of  the  Porter  place  on  the  east  adjoining  tbe 
home  place.  It  being  contended  that  there  is 
nothing  In  the  record  to  show  any  Intention 
on  the  part  of  the  testator  to  devise  that  por- 
tion of  the  Porter  tract  to  the  widow,  and 
that,  therefore,  the  court  should  have  direct- 
ed an  Issue,  aud  called  for  proof,  to  ascertain 
what  was  the  intention  of  the  testator  in  this 
particular.  As  It  Is  admitted  In  the  record 
that  the  Porter  tract  of  land  adjoins  the 
home  place  on  tbe  east  and  the  lands  of  tbe 
Ivanhoe  furnace  on  the  west,  we  are  of  opin- 
ion that  the  plain  meaning  and  Intent  of  the 
first  part  of  the  first  clause  of  the  will  is 
that  the  home  place,  and  that  portion  of  the 
Porter  place  adjoining  the  home  place  and 
between  the  line  indicated  by  the  testator 
and  the  home  place,  is  devised  to  the  widow 
for  life,  with  remainder  In  fee  to  John  S. 
and  James  M.  Jackson,  and  that  by  the  latter 
part  of  this  clause  all  the  personal  chattels 
on  the  home  place,  Including  grain  harvested 
in  tbe  testator's  lifetime,  household  and 
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kitchen  furniture,  bay,  grain  in  barns  and 
cribs,  live  stock  of  every  description,  farm- 
ing utensils  and  implements  of  all  kinds,  are 
by  the  will  bequeathed  to  the  widow  for  her 
natural  life,  with  remainder  In  absolute  own- 
ership to  the  said  John  S.  and  James  M. 
Jackson.  It  is  much  more  reasonable  to  con- 
strue the  language  of  the  will  to  mean  that 
the  testator's  widow  takes  the  portion  of 
the  Porter  tract  adjoining  the  home  place 
than  that  it  was  Intended  to  give  her  the 
portion  separated  from  the  home  tract,  and, 
In  view  of  the  fact  that  the  testator  directs 
the  remainder  of  the  Porter  tract,  after  the 
portion  Intended  for  the  wife  is  taken  oCC, 
and  situated  near  the  Ivanhoe  furnace  on 
the  west,  to  be  sold  by  his  executors.  It  is 
plain  to  our  mind  that  the  testator  intended 
that  his  devise  in  the  first  clause  of  his  will 
should  Include  that  portion  of  the  Porter 
place  next  to  the  home  place.  We  are  fur- 
ther of  opinion  that  all  bonds,  choses  In  ac- 
tion, and  money  tielonging  to  the  testator  at 
the  time  of  his  death  passed  to  the  executors 
as  a  fund  to  pay  debts  and  pecuniary  lega- 
cies, and  that  all  persoualvhattels  not  on 
the  home  place  at  the  testator's,  death  also 
passed  to  the  executors  for  the  same  pur- 
pose; that  the  growing  crop  on  the  home 
place,  and  that  portion  of  the  Porter  place 
devised  to  the  widow  for  life,  at  the  death 
of  the  testator,  passed  with  the  land  to  the 
life  tenant,  and  that  the  growing  crops  on 
the  land  not  devised  to  the  widow  for  life 
passed  to  the  executors,  and  the  proceeds 
constitute  a  fund  for  the  payment  of  debts 
and  legacies;  and  further,  that  the  money, 
choses  in  action,  personal  chattels,  and 
growing  crops  not  on  the  home  place,  or  that 
portion  of  the  Porter  place  devised  to  the 
widow  for  life,  etc,  together  with  the  pro- 
ceeds of  the  sale  of  the  Brushy  creek  land 
and  the  remalndw  of  the  Porter  place,  di- 
rected by  the  testator  In  the  ninth  clause  of 
bis  wlU  to  be  sold  by  his  executors,  consti- 
tute a  fund  In  the  hands  of  the  executors  to 
pay  (1)  all  debts  of  the  testator,  and  all  prop- 
er charges  against  his  estate;  (2)  the  pe- 
cuniary legacies  bequeathed  by  the  will,  but 
the  pecuniary  legacies  given  by  the  ninth 
clause  of  the  testator's  will,  namely,  $2,500 
to  the  widow,  $200  to  Joseph  Jackson,  $200 
to  George  Thomas  Jackson,  $200  to  Mary  A. 
Pugh,  ?100  to  Maggie  Courtney,  $100  to  Sal- 
He  Aker,  are  demonstrative  legacies,  which 
should  have  priority  over  all  other  pecuniary 
legacies  on  the  fund  arising  from  the  sale  of 
the  Brushy  creek  and  Porter  lands,  and  the 
same  should  be  first  paid  out  of  said  fund, 
if  sufficient,  and,  if  not,  that  the  demonstra- 
tive legacies  must  abate  ratably,  and  after 
the  payment  of  the  demonstrative  legacies 
named  any  balance  of  the  proceeds  of  the 
sale  of  the  said  lands,  together  with  all  other 
funds  in  the  hands  of  the  executors,  consti- 
tutes a  fund  to  pay  all  general  legacies  pro 
rata.  The  foregoing  construction  given  by 
08  to  the  will  In  question  Is  substantially  the 


construction  placed  upon  It  by  the  court  be- 
low, and,  If  there  were  any  ground  of  com- 
plaint that  could  be  made  by  any  of  the  par* 
ties  Interested,  other  than  the  division  of  the 
Porter  place,  It  does  not  appear  that  appel- 
lants are  aggrieved,  but  the  widow  alone 
would  be  affected  by  the  errors  they  assign, 
and  she  acquiesces  in  the  decree  of  the  court, 
and  lays  no  claim  to  a  greater  Interest  than 
the  decree  gives  her.  The  decree  of  the  di^ 
cult  court  Is  right,  and  must  therefore  be 
afi^rmed, 

(«  Vs.  SC) 
MORGAN  V.  OLENDT  et  aL> 
(Supreme  Court  of  Appeals  of  Yir^nia.  Aug. 
8,  18860 

Vanimn  ahd  PDacauBR— ByjoniiNe  Cioiiiaonoii 

OT  PUBOHASB  liOHET— ClODD  ON  TlTLBi. 

1.  Enforcement  of  a'  trust  deed  to  secure 
payment  of  the  purchase  money  of  land  will 
not  be  enjoined  by  reason  of  an  inefrectnal  deed 
in  the  chain  of  title,  where  a  deed  perfecting 
the  title  is  given. 

2.  Though  a  deed  in  trust  to  secure  the  tros- 
teea  and  other  -creditors  was  in  effect  a  mort- 
gage, and  sboald  have  been  foreclosed  by  suit, 
still  the  trustees  having  sold  and  deeded  Ike 
land,  with  the  knowledge  of  the  creditors,  all 
of  whom  participated  in  the  proceeds,  and  the 
action  of  the  trustees  having  been  ratified  by 
a  deed  of  the  maker  of  the  trust  deed,  the  trus- 
tees' grantee  got  the  legal  title;  and  collectioa 
of  purdiase  money  by  the  trustees'^  grantee 
from  one  to  whom  he  sold  the  land  will  not  be 
enjoined,  at  the  suit  of  such  purchaser,  on  the 
ground  of  a  cloud  on  the  title,  notwithstanding 
it  does  not  affirmatively  appear  that  the  last 
payment  due  on  the  sale  by  the  trustees  was 
distributed  among  the  creditors,  they  haviiw 
slept  on  their  lights  for  20  years,  with  Iqiowl- 
edge  of  all  the  facts,  and  allowed  rights  of  oth- 
ers to  Intervene,  and  their  conduct  being  nnex- 

Elained,  and  therefore  amonnting  to  laches, 
arriog  claim  against  the  land. 

Appeal  from  circuit  court,  Pulaski  county; 
WlUiams,  Judge. 

Suit  by  Joseph  Morgan  agalust  J.  W.  Glen- 
dy  and  others  fpr  Injunction.  Decree  for  xe- 
fendants.  Complainant  appeals.  Afflnned. 

Phlegar  &  Johnson  and  Gardner  &  Whar- 
ton, for  app^nt  L  H.  Larew  and  J.  C 
Wysor,  for  appdlees. 

KEITH,  P.  J.  W.  Giendy  conveyed  to  Jo- 
seph Morgan,  on  the  25th  day  of  March, 
1891,  a  tract  of  land  containing  300  acres  for 
$10,000,  all  of  which  has  been  paid  except 
the  last  Installment,  for  $3,000,  due  on  the 
31st  day  of  August,  1893,  which  was  secured 
by  a  deed  of  trust  from  Joseph  Moi^au  to 
I,  H.  Larew,  trustee.  This  land  was  orig- 
inally owned  by  L  N.  NaCT  and  wife,  who 
conveyed  it  to  J.  K.  MiUer  and  J.  D.  Noble 
in  trust,  to  Bell  at  public  auction,  and  pay 
certain  creditors  of  Naff,  and  to  pay  the  bal- 
ance. If  any,  to  Naft  and  wife.  On  the  face 
of  the  deed  from  Naff  and  wife,  it  appears 
that  "Cynthia  M.  Naff  Is  seised  In  fee  of 
more  than  one-half  of  the  real  estate"  tho^ 


1  Reported  by  F.  S.  Kh-kpatrick,  Esq.,  of  tb» 
£4ynchouEg  bar. 
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eoDveyed,  and  that  she  agreed  to  unite  with 
her  husband,  and  In  conelderatlon  thereof 
she  was  to  be  paid  the  sum  of  $2,500  out  of 
the  proceeds  of  sale.  It  was  further  agreed 
that  J.  K.  Miller  and  J.  D.  Noble,  who  were 
themselves  creditors,  and  the  other  persons 
whose  names  and  seals  are  subscribed  and 
set  to  Bald  deed,  should  execute  a  release  to 
Isaac  N.  Naff  of  the  several  debts  secured 
to  them.  Miller  and  Noble  advertised  the 
land  for  sale,  and  J.  E.  Miller,  one  of  the 
trustees,  became  the  purchaser.  Subse- 
quently, In  order  to  clear  the  title  of  the 
doud  occasioned  by  the  purchase  by  trustee 
at  a  sale  made  by  himself,  Miller  and  Noble 
conveyed  to  W.  J.  Glendy,  who  Immediately 
reconveyed  to  J.  K.  Miller,  and  Miller  after- 
wards conveyed  the  land  to  J.  W.  Glendy, 
who,  as  before  mentioned,  conveyed  to  Mor- 
gan, When  tJae  note  for  the  deferred  pay- 
ment of  $3,000  became-due,  the  trustee  I.  H. 
Larew  advertised  the  land  for  sale,  and  tbere- 
u[>on  Morgan  presented  a  bill  for  an  injunc- 
tion to  the  judge  of  the  circuit  court  of  Pu- 
laski county,  in  which  he  sets  out  the  title 
above  recited,  and  alleges  various  defects 
therein,  only  two  of  which  need  be  adverted 
to.  As  has  been  seen,  a  part  of  this  land 
was  owned  in  fee  by  Mrs.  Cynthia  M. 
Naff,  who  united  with  her  husband  In  the 
deed  to  Miller  and  Noble.  That  Instrument, 
however,  was  inefCectual  to  pass  the  title 
oat  of  her,  because  the  acknowledgment 
thereto  was  taken  by  James  H.  Darst,  as 
notary  public,  who  was  one  of  the  creditors 
secured  by  the  deed,  and  who  executed  It. 
Mrs.  Naff,  however,  has  since  died;  and  a 
deed  from  her  heirs  at  law,  conveying  what- 
ever interest  she  may  have  bad  In  this  land 
to  Joseph  Morgan,. is  duly  signed  and  ac- 
knowledged for  recordation,  and,  when  re- 
corded as  It  should  be  (and  at  the  coat  of  the 
appellees),  will,  it  Is  conceded,  perfect  the 
title  in  Morgan  to  the  land  therein  conveyed. 
No  further  reference  will  be  made  to  this 
branch  of  the  case. 

With  respect  to  that  portion  of  the  land  to 
which  I.  N.  Naff  had  title  In  fee,  and  which 
was  conveyed  by  his  deed  to  Miller  and 
Noble,  the  bill  se^ks  to  enjoin  the  sale  upon 
the  ground  that  it  should  not  be  sold  by  the 
trustee  until  the  title  of  the  complainant  was 
perfected  and  all  clouds  resting  thereon  bad 
been  removed.  It  Is  alleged  that  the  deed 
from  Naff  and  wife  to  Miller  and  Noble,  they 
being  creditors  secured  tberein,  was,  in  legal 
effect,  a  mortgage;  and  this,  we  think,  Is  the 
proper  construction  p>  be  placed  upon  it 
Being  a  mortgage,  the  regular  course  of  pro- 
cedure would  have  been  to  file  a  bill  In  eq- 
uity for  its  foreclosure.  TbJs,  however,  was 
not  done,  and  the  question  before  us  Is  as  to 
the  legal  effect  to  be  attributed  to  what  was, 
in  point  of  fact,  the  course  pursued  by  Miller 
and  Noble.  Without  doubt,  it  has  placed  the 
legal  title  In  their  alienees,  and  the  most  that 
can  be  said  Is  that  It  does  not  affirmatively 
appear  that  the  whole  of  the  last  payment 


due  y^y  Miller  upon  the  sale  by  himself  and 
his  cotrustee,  at  which  he  became  the  pur- 
chaser, has  been  paid  over  and  received  by 
those  entitled.  It  does  appear  that  the  cash 
payment  and  the  first  deferred  payment 
were  properly  disbursed.  It  does  appear  that 
the  greater  part,  Indeed,  I  may  say  that  all 
of  the  last  payment,  has  been  properly  dis- 
bursed, except  about  $250,  with  interest,, 
due  to  Kefler,  Howe,  Boyd,  Kirkwood,  Pres- 
ton, and  John  Jordan  for  their  proportions  of 
the  last  payment  With  respect  to  the  sums 
so  due  upon  the  last  installment  of  purchase 
money  to  the  parties  named,  the  record  is 
silent 

The  question,  then.  Is,  does  this  constitute 
such  a  cloud  upon  the  title  as  requires  the 
court  to  forbid  the  sale  of  the  property  for 
the  payment  of  the  purchase  money  due  the 
vendor  until  it  has  been  removed?  In  Roger 
T.  Eane,  5  Leigh,  607  (and  other  cases  might 
be  cited  to  the  same  effect),  it  is  decided  that 
a  vendee  In  possession  of  land  under  a  con- 
veyance with  general  warranty  may  enjoin 
the  collection  of  the  purchase  money  on  tbe 
ground  of  defect  of  title,  if  the  title  Is  ques- 
tioned by  a  suit  either  prosecuted  or  threat- 
ened, or  if  the  purchaser  can  show  clearly 
that  the  title  la  defective.  The  same  result 
would  follow  an  attempt  to  sell  under  a 
deed  of  trust  under  like  circumstances.  We 
have  here,  th^,  all  the  conditions  which 
warrant  the  Interposition  of  a  court  aud,  in 
addition  thereto,  the  alleged  Insolvency  of 
the  grantor,  provided  It  can  be  said,  upon  the 
proof  exhibited  In  this  record,  that  the  pur- 
chaser has  shown  clearly  that  the  title  Is 
defective.  Naff  and  wife  parted  with  their 
title  to  Miller  and  Noble,  trustees,  in  Decem- 
ber, 1876,  by  a  deed  to  secure  certain  credit' 
ors,  who,  in  consideration  of  the  security  thus 
given,  executed  a  release  of  the  debts  due 
them.  It  appears  from  tbe  record  that  the 
creditors  knew  of  the  sale  made  by  tbe  trus- 
tees, which  took  place  oa  the  25th  of  August. 
1877.  •  As  we  have  seen,  all  of  them  received 
a  part  of  the  proceeds  of  said  sale,  and  by 
far  the  greater  part  of  them  have  Joined  in 
a  deed  of  release.  A  deed  from  I.  N.  Naff 
Is  filed,  ratifying  and  confirming  what  was 
done  by  Miller  and  Noble  In  execution  of 
the  trust  confided  to  them.  The  only  appar- 
ent cloud,  therefore,  that  obscures  the  title 
to  the  land  which  the  trustee  I.  H.  Larew 
offers  for  sale.  Is  the  possibility  that  the  cred- 
itors, whose  names  hav.e  already  been  given, 
who  have  lain  by  for  nearly  20  years  with 
full  knowledge  of  all  their  rights,  with  knowl- 
edge that  this  property  had  been  conveyed 
for  their  benefit,  that  a  sale  of  it  had  been 
made,  and  a  part  of  the  proceeds  paid  over 
to  them,  and  who  have  in  the  meantime  per- 
mitted the  rights  of  others  to  Intervene,  may 
at  this  late  day  successfully  assert  their  stale 
demands.  This  conduct  would  without  ex- 
planation constitute  such  laches  as  would 
defeat  their  recovery.  It  is,  of  course,  pos- 
sible that  each,  or,  It  may  be,  all  of  them» 
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might  BatlBfactorlly  account  for  their  want 
of  diligence;  but  It  cannot  be  said  that  the 
purchaser,  Mca*gan,— to  use  the  langnage  of 
Judge  Tucker  In  Beale  r.  Sdveley.  8  Leigh, 
at  page  676,— placing  blmself  lit  their  shoeB 
aa  superior  claimant,  can  show  a  dear  out- 
standing title  or  incumbrance  In  them.  So  far 
from  establishing  clearly  an  Incumbrance  In 
them,  the  proof  adduced  in  this  case  shows 
the  apprehension  of  the  appellant  as  to  the 
Insufflclency  of  Us  title  to  the  altogether 
shadowy  and  unsubstantial,  and  suggests,  at 
the  utmost,  a  mere  possibility  of  the  exist- 
ence of  an  outstanding  charge  upon  the  land 
decreed  to  be  acM.  We  are  of  opinion  that 
the  decree  of  tiie  circuit  court  was  rlg^t,  and 
tbat  It  ahonM  be  afflrmefl. 


(tt  IM) 

BOBXNBTTS  ADM'B  T.  ROBINBTTB 
HEIRS.! 

(Sniffeme  Court  of  Appeals  of  Tiitfnia.  Sept 
19.1886.) 

BBVBBanOB— EXOBFTIONB  TO  GolCllUStONBB'S 

Report. 

1,  Bxceptioiis  to  a  commlBsloner's  report 
which  point  out  that  the  commissioner  erred 
in  disregarding  the  instructions  of  court  to  treat 
a  former  report  as  correct  except  as  proved  oth- 
erwise, are  snfficienlly  definite  to  allow  the  trial 
court  to  re^ew  the  report  19  8.  SI.  845,  re- 
versed. 

2.  A.  commissioner  was  directed  to  state 
and  settle  an  account,  treating  a  former  ac- 
count as  correct,  except  as  it  was  surcharged 
and  falsified.  The  commissioner  rejected  all 
items  not  established  to  his  satisfaction.  Btid 
error. 

On  rehearing.  ReTersed. 

For  former  report,  see  19  S.  B.  840. 

Walker  ft  Oaldwdl.  tor  appellant  W.  N. 
Harman,  for  ai^lleea, 

OARDWELL,  J.  This  cause  was  decided 
at  the  June  term,  1894,  of  tbls  court,  at 
Wythevllle,  Judge  Fauntleroy  delivering  the 
opinion.  19  S.  E.  846.  A  rehearing  wm  al- 
lowed, and  the  cause  was  again  argued  and 
submitted  at  the  recttit  term  at  Wythevllle, 
and  we  are  unable  to  concur  In  the  opinion 
of  the  court  rendered  at  the  former  hearing. 
James  Roblnett  qiullfled  in  the  county  court 
of  Bland  county,  at  Its  November  term,  1865, 
as  administrator  of  the  estate  of  his  de- 
ceased son,  Jezreel  Roblnett,  and  made  three 
settlements  of  bis  accounts  as  such  adminis- 
trator before  one  J.  H.  Hoge,  a  commission- 
er In  chancery,  who  bad  been  designated  or 
appointed,  according  to  law,  assistant  com- 
missioner of  accounts,  for  the  county  court 
of  Bland.  The  last  settlement  was  made  by 
the  adminlsti-ator  March  1,  1879,  showing  a 
balance  of  principal  due  from  the  estate  to 
the  administrator  of  $1,478.01,  and  tbls  set- 
tlement as  well  as  all  prior  settlements,  was 
duly  reported  to  the  county  court  of  Bland 

1  Reported  by  F.  S.  Kirkpatricfc,  Esq.,  of  the 
L}-ncbburg  bar. 


county,  and  was  by  that  eotrrt  approved 
and  confirmed.  In  October,  1885,  the  heirs 
of  Jezreel  Roblnett,  deceased,  filed  their  bill 
of  complaint  and  later  an  amoided  bill,  in 
the  circuit  court  of  Bland  county,  against 
James  S.  Roblnett,  as  administrator  ot 
James  Roblnett  who  bad  died,  and  others, 
the  object  of  said  bills  b^g  to  surcharge 
and  falsify  the  accounts  of  James  Roblnett 
as  admlnlstratXM-  of  Jezreel  Roblnett  deceas- 
ed, whlcb  had  been  settled  and  conflraaed  by 
the  court,  as  before  stated,  and  to  have  the 
accounts  restated  and  finally  settled.  The 
defendant  James  S.  Roblnett,  administrator 
of  James  Roblnett,  deceased,  demurred  to 
and  answered  the  original  bill,  and.  the 
cause  coming  on  to  be  heard  at  the  Morem- 
ber  term  of  the  circuit  court,  1886,  a  decree 
was  made  setting  forth  that  the  complain- 
ants were  entitled  to  have  final  settlement 
of  the  accounts  of  James  Robinett  as  admin- 
istrator of  Jezred  Roblnett  deceased,  and 
to  this  end  ordered  that  C.  P.  Huncy,  who 
was  appointed  a  commissioner  for  the  pur- 
pose, should  state  and  settle  the  account 
and  directing  Commissioner  Muncy  to  **take 
as  the  basis  of  bis  settlement  the  ex  parte 
settlement  made  by  James  Robinett  before 
the  commissioner  of  accounts,  and  modify 
the  same  so  far  only  as  the  proof  before  Htm 
was  sufficient  to  change  said  settlements  as 
to  the  items  of  surcharge  and  falsification 
set  out  In  the  bill,  or  as  to  other  items  that 
may  be  set  out  by  statement  In  writing  filed 
b^ore  him  by  tbe  complainant  or  defend- 
ant 80  as  to  give  either  party  notice  there- 
of, and  the  same  sustained  by  evidence:" 
CommlBsIoner  Muncy,  In  execution  of  this  de- 
cree, and  after  considerable  delay,  made  his 
report,  and  returned  it  te  the  court  with  the 
evidence  and  vouchers  upon  which  it  was 
based,  whereby  a  balance  of  $1,410.76  is 
shown  to  be  due  to  the  c<miplalnanta  fnmi 
James  Roblnett  administrator  of  Jezreel 
Roblnett  deceased,  aB  of  the  1st  of  March, 
1890,  Instead  of  a  balance  In  favor  of  the  ad- 
ministrator, as  shown  by  his  former  settle- 
ment. To  this  report  the  administrator  of 
James  Robinett  deceased,  filed  a  numt}er  of 
exceptions.  At  the  April  term,  1891,  the  cir- 
cuit court  overruled  these  exceptions,  and 
confirmed  the  report  of  CJommlssIoner  Mun- 
cy, and  decreed  to  the  complainants  the  sum 
of  $1,410.76,  shown  to  be  due  by  the  report 
to  them,  with  Interest  from  March  1,  1800, 
till  paid,  and  the  costs  of  tbls  suit  Prom 
this  decree  an  appeal  was  allowed  the  ad- 
ministrator of  James  Roblnett,  deceased,  to 
this  court.  The  report  of  Commissioner 
Muncy  discloses  the  fact  that  there  were  no 
transactions  by  James  Roblnett  as  adminis- 
trator of  Jezreel  Roblnett  deceased,  after 
tbe  settlement  of  his  last  account  before 
Commissioner  Hoge,  March  1,  18T9,  which 
account,  as  we  have  seen,  was  duly  con- 
firmed by  the  county  court  of  Bland  county; 
bence  tbls  balance  found  against  him  by 
Commissioner  Muncy  was  arrived  at  by  re- 
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statlof  tbe  accounts  of  the  administrator 
settled  before  C3omiolBBloner  Hoge^  and  the 
rejection  by  Commissioner  Muncy  of  such 
Toucbm  as  he  thought  should  not  have  been 
allowed  the  administrator  In  his  fornix  set- 
tlements. It  also  clearly  appears  that  Com- 
missioner Hancy,  In  reaching  the  results  re- 
ported by  him,  has  totally  disregarded  the 
directions  tjt  the  court  given  in  the  decree 
referring  this  cause  to  him  to  settle  a  final 
account  of  the  transactions  of  James  Bob* 
Inett  as  administrator  of  Jezreel  Roblnett, 
deceased,  and  has  treated  the  settled  ac- 
counts as  prima  facie  wrong  Instead  of  pri- 
ma focle  correct.  These  accounts  settled  by 
Gommiasloner  Hoge>  and  duly  confirmed  by 
the  coimty  coart  of  Bland  county,  should 
hare  been  treated  as  correct,  and  conclusive 
as  to  all  matters  Included  therein,  except  in 
so  far  as  the  evidence  adduced  before  Com- 
missioner Muncy  showed  them  to  be  Incor^ 
rect  Code  Va.  i  2699;  Carter  t.  Edmonds, 
SO  Va.  08,  and  cases  (^ted. 

The  esc^tlons  filed  by  James  Robinett's 
adminlBtrator  to  the  report  of  Oonunlssloner 
Muncy  In  the  court  below  are  as  follows: 
"(1)  Though  called  a  'report,'  it  is  but  an  ar- 
gument not  sustained  by  facts,  law,  or  rea- 
stm.  (2)  The  report  and  settlement  Is  not 
made  upon  proper  or  legal  principle.  If  the 
data  on  which  its  assumptions  are  based  real- 
ly existed  as  assumed.  <3)  There  is  absolute- 
ly no  testimony  whatever,  verbal  or  written. 
In  the  case,  that  warrants  the  commissioner 
in  any  way  In  disturbing  the  ex  parte  set- 
tled accounts  of  the  administrator,  James 
Roblnett;  and  his  assuming  to  do  so  in  this 
case  in  vl(dation  of  law,  without  evidence, 
after  the  long  lapse  of  time  and  death  of 
administrator  James  Bobiuett.  deceased, 
makes  his  conclusions  simply  monstrous.  (1) 
The  commissioner.  Instead  of  taking  the  ex 
parte  settlements  as  prima  fade  correct,  and 
valid  and  binding,  as  the  law  and  chancery 
practice  prescribes,  he  counts  the  said  set- 
tled accounts  as  prima  &cie  wrong,  and  pro- 
ceeds to  take  up  each  voucher,  and  Item  by 
item  to  pass  Judgment  upon  them,  without 
any  testimony  whatever  to  support  his  con- 
clusion, and  reject  such  of  said  vouchers  and 
Items  as  seems  to  him  to  be  wrong.  This  Is 
in  violation  of  all  well-settled  principles  gov- 
erning such  settlements.  (5)  The  report  Is 
wrong,  and  contrary  to  law  In  every  particu- 
lar. It  is  excepted  to  as  a  whole,  and  to  ev- 
ery part  of  It.  The  testimony  In  the  case,  In- 
stead of  impeaching.  fuUy  sustains,  the  ex 
parte  settlements  In  every  particular."  The 
contention  of  appellees  here  Is  that  these  ex- 
ceptions are  not  sufficient,  because  too  gen- 
eral In  their  nature;  and  that  for  this  rea- 
son alon^  they  should  have  been  overruled 
by  the  court  below.  It  is  true  that  excep- 
tions to  a  commissioner's  report  should  speci- 


fy with  reastmable  certainty  the  particular 
grounds  of  objection  relied  on,  so  as  to  ena- 
ble the  opposing  party  to  see  clearly  what 
he  has  to  meet,  and  the  court  what  it  has  to 
decide.  Crockett  v.  Sexton,  29  Grat.  46; 
Simmons  v.  Simmons,  33  Grat  457;  Morri- 
son V.  Householder,  79  Va.  627;  Ashby  v. 
Bell,  80  Va.  8X1:  OraUe  v.  CraUe.  84  Va. 
201,  6  S.  B.  12,  and  authorities  dted.  This 
rule  Is  as  well  established  In  Virginia  as  the 
rule  that  fiduciary  accounts,  regularly  settled 
and  confirmed  by  the  court  having  Jurisdic- 
tion, are  to  be  treated  as  correct  until  shown 
by  proper  testimony  to  be  incorrect;  but,  ob- 
serving this  rule  strictly,  the  exceptions  to 
Commissioner  Muncy's  report  must  be  held 
Bufflci^t  They  clearly  point  out  to  the 
court  that  the  commissioner  has  fallen  into 
the  error  of  disregarding  the  directions  of 
the  court  to  treat  the  forms  accounts  of  the 
admlnlstratotr,  James  BoUnett,  as  correct, 
and  to  modi^  the  same  so  for  only  as  the 
proof  before  him  should  be  sufflcl«it  to 
change  them,  etc.;  and  the  exceptions  are 
sufficient  to  bring  up  for  the  consideration  of 
the  trial  court  the  question  as  to  whether  the 
evidence  adduced  before  Commissioner  Mun- 
cy was  sufficient  to  warrant  him  In  disturb- 
ing the  ex  parte  settlements  made  by  the 
administrator  formerly.  The  exceptions  be- 
ing sufficient,  the  Question  remains  whether 
the  evidence  returned  with  the  report  of  the 
commissioner  Justified  him  In  disturbing  the 
former  accounts  of  the  administrator,  James 
Boblnett  As  the  commissioner  hims^f  says 
in  his  report,  "A  considerable  part  of  the 
testimony  has  but  very  little  bearing  In  the 
case,"  and  as  it  is  manifest  that  the  ex- 
ceptions to  his  report  should  have  been  sus- 
tained, and  the  report  recommitted  by  the 
circuit  court,  we  deem  it  unnecessary  to  dis- 
cuss this  evidence  at  length.  To  our  minds, 
the  evidence  was  not  sufficient  to  Justify  the 
commissioner  In  the  changes  that  he  made  in 
the  account  formerly  settled  by  Commission- 
er Hoge,  and  duly  confirmed,  as  we  have 
seen,  by  the  county  court  of  Bland.  Por 
the  foregoing  reasons,  we  -are  of  opinion  that 
the  circuit  court  of  Bland  county  erred  In 
overruling  the  exceptions  taken  by  appellant 
to  the  report  of  Commissioner  Muncy  of 
March  26,  1890,  and  In  confirming  said  re- 
port Therefore  Its  decree  of  April  11,  1891, 
must  be  reversed  and  annulled,  and  this 
cause  will  be  remanded  to  the  circuit  court 
to  be  by  It  recommitted  to  Commissioner 
Muncy,  or  to  some  other  commissioner  of  the 
court,  for  the  purpose  of  stating  and  settling 
the  final  account  of  tlie  transactions  of  James 
Roblnett  as  administrator  of  Jezreel  Robl- 
nett in  accordance  with  the  decree  of  the  cir- 
cuit court  entered  in  this  cause  at  the  No- 
vember term,  1886,  and  In  accordance  with 
this  opinion. 
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ORAT  T.  C0MM0NWEALTH.1 
(Supreme  Court  of  Appeals  of'  Vlr^nia.  Sept. 
19. 1893.) 

CBiHiifAL  Law— Rbvibw  on  Appeal— Excldsioh 
OP  Etidenck  —  Abbest  of  JcDauBMT  —  Ob- 
jections TO  JCKOB  —  Ml-NBLADOBTBR. 

1.  A  bill  of  esceptioDB  to  the  exclusion  of 
evidence  showing  threats  of  deceased  against 
the  prisoner,  shoold  state  the  nature  of  the 
threats  eoaght  to  be  proved,  and  whether  made 
roeently. 

2.  InstmctionB  are  to  be  read  together, 
whetlier  given  at  the  instance  of  the  defendant 
or  commonwealth. 

3.  A  motion  in  arrest  of  Judgment  because 
of  the  incompetencr  of  &  juror  wiD  not  be  grant- 
ed. 

4.  The  failure  to  take  exception  to  a  juror, 
on  the  ground  of  his  incompetency,  before  ver- 
dict, is  fatal,  where  it  appears  tliat  the  prisoner 
knew  the  facts  of  the  Incompetency  iHior  to  the 
trial. 

6.  It  appears  that  the  prisoner  had  iU  will 
towards  the  deceased,  and  had,  just  before  the 
fight,  threatened  that  he  would  take  his  life 
with  a  pistol  with  which  he  was  armed;  that  he 
provoked  him  with  words,  and,  after  being 
warned,  repeated  them ;  that  the  deceased 
stooped  down  in  the  dark,  as  if  feeling  for  a 
stone,  went  up  to  the  prisoner,  and  struck  him; 
and  that  the  prisoner  drew  a  pistol  and  fired 
three  times,  killing  his  adversary.  Hdd,  that 
a  verdict  of  voluntary  manslaughter  should  be 
sustained. 

Error  to  circuit  court,  Botetourt  coiu^; 
Henry  E.  Blair.  Judge. 

WilUam  UTa7  was  couvlcted  of  Toluntary 
manBlaufbter,  and  brings  error.  Affirmed. 

J,  W.  Marshall,  for  plaintiff  In  emir.  R. 
TaylOT  Scott,  Att^r.  Gen.,  for  tbe  Common- 
wealth. 

RIEIjY,  J.  The  prisoner  was  indicted  in 
the  county  court  of  Botetourt  countr  tor  tbe 
murder  of  John  Barton.  At  the  November 
term.  1894.  of  the  court,  be  was  tried,  and 
convicted  of  manslaughter,  and  tbe  polod  of 
hie  confinement  In  tbe  penitratiary  fixed  at 
five  years. 

Daring  the  progrese  of  the  trial  tbe  pris- 
oner offered  to  prove  that  the  deceased  had 
made  "threats  against  blm."  but,  it  ai^earlug 
that  they  had  not  been  communicated  to  tbe 
pilswer  previous  to  the  homicide,  the  court 
refused  to  admit  tbe  evidence.  What  the 
threats  were  wblcb  he  pn^sed  to  prove,  the 
bill  of  exceptions  does  not  dlsclosew  Their 
nature  or  charactw  does  not  appear.  Wheth- 
er the?  were  rtievant  or  material  or  proper, 
we  have  no  means  of  determining.  Nor  does 
it  appear  whether  they  were  made  recently, 
or  long  prior  to  the  killing.  It  fs  necessai-y 
that  the  bill  of  exceptions  should  dlsdose  tbe 
nature  of  the  threats,  and  wbeth^  they  were 
recently  made,  or  not.  In  wder  that  we  may 
detemdne  upon  tbe  propriety  of  the  admission 
of  tbe  evidence.  Tbe  omission  renders  it  im- 
possible tot  ns  to  consider  the  matter  Intend- 
ed to  be  raised  by  this  bill  ot  exceptions;  and 
any  dlscnsslon  of  the  Important  question 

I  Reported  by  F.  8.  Klrkpatrlck,  Esq.,  of  the 
I^nchbnrg  bar. 


when,  if  ever,  uncommunicated  threats  are 
admissible  in  evidence,  would  be  out  of  place. 

When  tbe  evidence  was  closed,  the  court, 
on  the  motion  of  the  attorney  for  the  commoo- 
wealth,  gave  the  jury  ten  instructions,  and  at 
the  Instance  of  the  prisoner,  by  bis  counsd. 
gave  to  them  three  instructions.  Tbe  prison- 
er excited  to  all  of  the  instructions  given  for 
the  commonwealth.  Without  going  Into  a  de- 
tailed discussion  of  them,  It  is  snfflctent  to 
say  that  they  correctly  expound  the  law. 
They  announce  plain  and  familiar  principles 
of  the  law  In  relation  to  the  offmse  of  homi- 
cide, and  are  expressed  substantially  in  lan- 
guage that  has  often  received  the  sanction  of 
this  court  See  Bristow's  Case,  15  Grat.  6U; 
Honesty's  Case,  81  Va.  283;  Levrls'  C^e,  78 
Vs.  733;  and  Valden's  Case,  12  OraL  717. 
The  three  InBtructlons  given  for  tbe  prfsoner 
are  as  favorable  to  him  as  tbe  most  favorable 
view  of  the  evidence  given  on  the  trial  by 
himself  and  his  witnesses  would  justify.  All 
of  the  Instructions  are  In  tftct  the  instmctlons 
of  the  court,  whether  given  at  the  instance  of 
the  commonwealth  or  of  the  prisoner,  and  are 
to  be  read  together;  and,  so  consIdMing  tbem, 
they  set  forth  the  law  of  the  cone  npos  the 
whole  evidence  correctly  and  fairly. 

After  the  jury  had  rendered  their  Tordlct. 
the  prisoner  moved  the  court  In  arrest  of 
judgment,  on  the  groimd  that  one  of  the  Ju- 
rors was  Incompetent,  which  motion  the  court 
overruled.  It  appears  from  the  bill  of  excep- 
tions that  the  juror,  when  examined  on  his 
voir  dire,  suggested  himself  that  he  might  not 
be  competent  to  serve,  as  he  was  deputy  sher- 
iff when  the  kUling  took  place,  which  waf) 
more  than  two  years  prior  to  the  trial,  and 
had  the  warrant  for  the  arrest  of  the  prisoner, 
but,  on  being  fully  examined  by  the  court,  an- 
swered that  he  made  no  arrest,  and  had  not 
formed  or  expressed  any  opinion  as  to  tbe 
guilt  or  Innocence  of  the  prisoner,  and  could 
give  him  a  fair  and  impartial  trial.  He  was 
thereupon  accepted  by  the  court  as  a  juror, 
without  objection  from  either  side.  The  pris- 
oner claimed  that  he  had  discovered  after  tbe 
jury  was  sworn  that  the  said  juror  had  not 
only  the  warrant  for  his  arrest,  but  also,  with 
a  number  of  other  persons,  bad  pursued  him 
for  some  days,  and  had  several  times  visited 
the  neighborhood  in  search  of  him.  It  fs  not 
the  province  of  a  motion  In  arrest  of  judg- 
ment to  correct  an  error  like  the  one  alleged. 
That  lies  only  to  correct  an  error  that  is  ap- 
parent on  the  face  of  the  record.  Com.  v. 
Stephen,  4  Leigh,  679;  Watts'  Case,  Id.  672; 
Bish.  Cr.  Proc.  (3d  Ed.)  §S  1282,  1285;  and  4 
Minor,  Inst.  {3d  Ed.)  pt.  1,  p.  939.  Thf 
ground  of  the  objection  nowhere  appears  iu 
the  record.  This  bill  of  exceptions  was  noi. 
therefore,  properly  taken.  But,  e^n  If  the 
proper  proceedings  had  been  resorted  to,  tbe 
statement  set  frath  in  the  bill  of  exceptions, 
which  is  not  supported  by  the  affidavit  of  the 
prisoner  or  any  one  else,  did  not  dlsqiullfy 
the  juror,  or  furnish  ground  for  a  new  trial, 
and  certainly  not  when  the  objection  was  not 
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brought  to  the  attention  of  the  court  until  aft- 
er the  verdict:    Brlatow's  Case,  supra. 

ThQ  remaining  assignment  of  error  relates 
to  the  refusal  of  the  court  to  grant  the  pris- 
oner a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence. The  homicide  was  committed  on  July 
11,  1892,  as  the  deceased,  the  prisoner,  and 
several  other  persons  were  returning  home 
from  the  county  court  They  left  Flncastle 
together,  but  after  going  some  distance  the 
deceased  and  two  of  the  others  (not  the  pris- 
oner) stopped  for  a  while.  The  deceased  had 
been  drinking  freely  during  the  day,  and  was 
drunk.  Starting  on  home  again,  the  deceased 
and  his  two  companions  overtook  the  prisoner 
and  the  persons  who  had  gone  ahead  with 
him,  they  having  also  stopped.  It  was  then 
after  nightfall,  and  dark.  When  the  deceased 
rode  up,  the  prisoner  "bantered"  him  for  a 
borse  trade.  He  replied:  "All  right;  that 
there  had  been  an  old  fuss  between  them,  but 
that  was  over  now."  Saddles  were  exchan- 
ged, and  the  prisoner  mounted  the  horse  of 
the  deceased,  which  was  being  ridden  by  his 
son-in-law,  and  rode  it  to  the  foot  of  the  hill 
and  back.  Finding  that  the  horse  was  blind, 
he  demanded  to  rescind  the  trade,  and  or- 
dered Charles  Thomi)son,  a  colored  man,  who 
bad  changed  the  saddles,  to  put  them  back  as 
they  were,  which  he  did.  The  deceased  then 
mounted,  and  after  riding  up  the  road,  away 
from  the  crowd,  returned,  and  asked  If  he 
was  on  the  right  horse.  As  he  came  back  the 
prisoner  said,  according  to  one  witness,  "That 
man  has  a  grudge  against  me,  and  it  must  be 
settled,"  and.  according  to  another  witness, 
"There  Is  an  old  grudge  between  us,  and  it's 
got  to  be  settled  now,  and  I'll  shoot  his  heart 
ont."  When  the  deceased  got  back  where  the 
prisoner  was,  the  prisoner  said  something  to 
him  which  evidently  provoked  and  irritated 
!iim,  but  which  was  not  heard  by  the  persons 
present.  The  deceased  replied  that  If  he  said 
that  again  he  would  mash  his  mouth.  The 
prisoner  repeated  It,  and  the  deceased,  afte* 
stooping  down  and  feeling  around  on  the 
ground  as  If  looking  for  a  stone,  went  up  to 
the  prisoner,  and  struck  him.  The  prisoner 
immediately  drew  bis  pistol  and  flred.  The 
deceased  repeated  the  blow,  having  hold  of 
the  prisoner,  and  the  latter  again  fired.  The 
deceased  then  struck  the  prisoner  a  third 
blow,  which  knocked  him  down,  and  got  on 
htm,  when  the  prisoner  fired  the  third  and 
fatal  shot,  from  which  tbe  deceased  died  In  a 
few  minutes.  The  deceased  had  a  knife,  but 
was  otherwise  unarmed.  His  knife  was  pick- 
ed up,  after  his  death,  some  10  steps  from 
the  place  where  tbe  scullle  between  him  and 
the  prisoner  took  place.  It  was  unopened. 
Nor  was  there  any  blood  upon  It,  or  other  evi- 
dence that  it  bad  been  used  by  him  In  the 
fight.  He  was  not  seen  to  have  a  rock  In  his 
hand,  or  other  weapon,  when  engaged  in  the 
fight,  nor  Is  there  any  evidence  that  any  was 
found  after  his  death.  The  last  and  fatal 
shot  penetrated  the  body  of  the  deceased  lust 


above  the  left  lung,  and  one  of  the  other  shots 
passed  through  bis  clotbing  at  the  pocket  on 
the  right  side.  The  prisoner  Immediately 
fled,  calling  back,  as  he  ran,  to  take  care  of 
his  horse.  After  being  a  fugitive  for  more 
than  two  years,  he  returned  and  surrendered 
himself.  It  thus  appears  that  the  prisoner 
had  ill  will  towards  the  deceased,  and  had, 
Just  before  the  difficulty  commenced,  threat- 
ened that  be  would  take  his  life  with  the 
deadly  weapon  with  which  he  was  armed; 
that  be  provoked  him  with  words,  and,  after 
being  warned,  repeated  them,  as  If  to  Induce 
the  deceased  to  resent  them;  and  that  Imme- 
diately upon  being  struck  he  used  the  deadly 
weapon  with  wliich  he  was  armed,  and  con- 
tinued to  use  It  against  the  deceased  until  be 
had  slain  him.  Instead  of  avoiding  a  diffi- 
culty, he  seems  to  have  invited  it  The  jury 
found  him  guilty  of  vcduntary  manslaughter. 
Upon  the  evidence,  as  certified  and  considered 
by  ns,  under  the  familiar  rule  prescribed  in 
such  case  (section  MM  of  the  Code),  we  see 
no  ground  to  interfere  with  the  rerdict.  The 
judgment  of  the  dicnlt  court  miut  be  af- 
firmed. 


WILLIAMS  T.  C0MM0NWBALTH.1 
(Sunreme  Court  of  Appeals  of  Tirglnia.  Sept 
10, 1895.) 
Bdocert— StrmciBXCT  ov  Evidbkob. 
When  defendant  charged  with  buggery, 
was  under  12  years  of  age,  and  no  complaint 
was  made  for  2  years,  a  conviction  will  be  set 
aside. 

Error  to  Highland  conntjr  court;  C  B.  Mc- 
Donald. Judge. 

Brown  Williams  brings  error  to  Judgment 
entered  on  a  verdict  convicting  blm  of  bug- 
gery. Reversed. 

J.  C.  Lightner,  S.  B.  Sleg,  and  Curry  & 
Blease,  for  plainttflT  In  error.  R.  Taylor 
Scott,  At^.  Qen.,  for  the  GommottwealtlL 

OARDWELL.  J.  The  plalntlflP  In  error, 
Brown  Williams,  was  Indicted  at  the  Novem- 
ber term,  1804,  of  the  county  court  of  High- 
land county,  for  the  crime  of  buggery,  nnder 
section  3793  of  the  Code  of  Virginia,— the  of- 
foiae  harli^  beoi  committed,  ae  alleged.  In 
August,  1892,— and  at  the  Janpary  term, 
ISOS,  was  ctmTlcted,  and  his  term  of  Impris- 
onment In  the  penitentiary  fixed  by  the  Jury 
at  two  years.  A  motion  was  made  by  the  ac- 
cused to  set  wIAb  the  verdict  because  con- 
trary to  tbe  law  and  the  evidence,  which  mo- 
tion was  continued  to  the  March  term  of  the 
court,  1895,  when  the  Judge  of  the  county 
court  ovarruled  the  motion,  and  entered  Judg- 
ment in  accordance  with  the  verdict  of  the 
Jury.  From  this  Judgment  a  writ  of  error 
was  awarded  by  this  court,  it  having  been  re- 
fused by  the  Judge  of  the  circuit  court  of 
HIgldand  county. 


1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
Ijynchbarg  bar. 
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The  sole  question  to  be  disposed  of  la 
whether  the  evidence  Is  anfflcient  to  sustala 
the  verdict  of  the  jury.  In  treating  of  the  of- 
fense of  Tvhlch  the  plaintiff  in  error  Is  chax^ 
ged,  Russell,  fn  his  work  on  Grimes  <Tolunie 
1,  9th  Ed.,  p.  937),  says:  "When  strictly  and 
impartially  proved,  the  offenae  well  merits 
strict  and  Impartial  ptmlstament;  but  It  Is, 
from  Its  nature,  so  easily  charged,  and  the 
negative  so  difficult  to  he  proved,  that  the 
accusation  ought  dearly  to  be  made  out. 
The  evidence  should  be  plain  and  satisfac- 
tory, in  proportion  as  the  crime  Is  detestable." 
The  evidence  In  this  case  Is  of  such  a  charac- 
ter that  we  will  not  repeat  it.  Suffice  it  to 
say  that  It  by  no  means  clearly  and  satlsfao 
torlly  shows  tha.t  the  crime  of  whldi  the 
plaintiff  In  error  was  charged  had  been  com- 
mitted, and  signally  falls  to  Identify  the  ac- 
cused as  the  person  who  committed  the  of- 
f«ise.  Moreover,  the  principal  witness  for 
the  commonwealth,  who  waited  more  than 
two  years  before  making  the  accasatton  up- 
on which  this  Indictment  was  found,  states 
that  the  i>erson  whom  he  charges  with  hav- 
ing committed  the  offense  was  a  hoy  that  he 
supposed  to  be  about  10  or  12  years  of  age; 
thereby  rendering  It,  according  to  the  weight 
of  atithorlty,  extremely  doubtful,  to  say  the 
least,  whether  the  plaintiff  In  error  was  ca- 
pable of  committing  the  offense  for  which  he 
was  indicted  and  convicted.  Indeed,  all  the 
testimony  in  the  case  fixes  his  age,  at  the 
date  at  which  this  offense  Is  alleged  to  have 
been  committed,  under  12  years.  We  are 
clearly  of  opinion,  for  the  reasons  stated, 
that  the  evidence  in  this  case  Is  not  sufficient 
to  sustain  the  verdict  of  the  jury,  and  that 
the  county  court  of  Highland  county  erred  in 
not  awarding  the  accused  a  new  trial;  and 
Its  judgment,  therefore,  must  be  reversed 
and  annulled,  and  the  case  remanded  to  that 
court  for  a  new  trial,  to  be  had  In  accord- 
ance with  this  opinion. 


8IMON  et  al.  v.  ELLISON  et  al.i 
(Snoreme  Court  of  Appeals  of  Virginia,  Aug. 

1.  1805.) 

FRAtJCrLBNT  CODVETAXCES— HOMEflTXAD  DRRD— 

Suit  to  Set  Aside — Who  oas  Maintain — 
JuBisuiCTiON— Evidence  or  Fraud. 

1.  T%e  filing  of  a  homestead  deed,  dalming 
as  exempt  under  the  homestead  law,  store  fix- 
tures and  certain  mcrchondiBe  in  stock,  is  not 
a  conveyance  or  assignment  which  can  be  at- 
tacked cs  in  fraud  of  mditon,  under  Oode,  ( 
2400,  as  amended. 

2.  To  give  a  court  in  which  a  homeateal 
deed,  claiming  goods  as  exempt.  Is  attacked  a.a 
in  fraud  of  creditors,  jurisdiction  over  the  goods, 
there  must  be  a  valid  attachment  thereof,  and. 
the  attachment  being  dismissed,  the  suit  should 
also  he  dismissed. 

3.  Suit  attacking  a  conveyance  ac  in  fraud 
of  creditors  cannot  he  maintained  by  creditors 
whose  claims  are  not  due. 

4.  In  order  lo  set  aside  an  assignment  aa 


1  Reported  by  F.  S.  Kirkpatriek,  Bsq.,  of  the 
I^ncbburg  bar. 


fiandnlent,  It  Is  not  enough  Uiat  dure  Is  evi- 
dence creating  a  strong  snstddon  that  tb»  as- 
signee and  preferred  creditors  had  notice  of  and 
participated  in  the  fraud,  but  there  must  be 
clear  and  satisfactory  proof  there<^ 

Appeal  from  circuit  court.  WaablsKton 
county;  Sheffey,  Judge. 

Suit  by  John  B.  Ellison  &  Son  and  others 
against  H.  J.  Simon  and  others  to  set  aside  a 
homestead  deed  and  an  assignment  for  cred- 
itors, with  preferences,  as  fmudolent.  De- 
cree for  com^ainants,  BeCratdantB  ain^eaL 
Reversed. 

A.  H.  ]Nanc&ard»  for  ^p^nts.  Folker 
son,  Page  ft  Hurt  and  H.  O.  Peton^  tor  ap- 
pelieesL 

CABDWBLL,  J.  H.  J.  BlmoQ.  one  of  the 
appdlants  bete,  resided  In  the  of  Bristol, 
on  the  Tennessee  side  of  the  dividing  Une  be- 
tween Tennessee  and  Virginia,  and  conducted 
business  as  a  merchant  tailor  on  the  Virginia 
Bide  from  aome  time  In  WdO  to  about  tbe  2d 
of  AprU,  nm.  On  the  latter  date,  or  about 
that  time,  he  moved  his  residence  into  Yir- 
ginla,  and  m  the  veiy  day  that  be  took  up 
his  residence  here,  or  within  two  days  thoe* 
after,  he  made  and  filed  for  record  a  home- 
stead deed,  claiming  as  ex^pt,  under  the 
homeatead  law,  provided  by  the  constitution 
and  laws  ot  this  state,  the  flzturea  In  his 
store  and  certain  spedfled  articles  of  goods 
and  merchandise  in  stock,  aggi-egatlng  in 
amount  $2,177.82,  and  then  conreyed  or  as- 
signed the  residue  of  his  stock  ot  gooda  and 
merchandise  to  one  H.  B.  Jones,  to  secure  a 
long  list  of  creditors,  but  prefecrlng  those 
who  ai*e  put  In  tbe  first  class,  In  amount  con- 
Mdeiubly  beyond  the  value  of  the  gooda  as- 
signed. Immediately  upon  the  recordatltni  of 
this  deed  of  asslgnmait  and  the  homestead 
deed,  appellees  -Tohn  B.  EUison  ft  S<m,  the  C. 
£enyon  Company  et  al.,  O.  t*.  Kahn  et  aL, 
and  Boyd  Jones  ft  Ua  et  al.,  filed  their  sever- 
al bills  of  complaint  against  H.  J.  Simon  and 
H.  E.  Jones,  his  assignee.  In  the  coriwratlon 
court  of  tbe  city  of  Brlstt^  assailing  tbe  deed 
of  assignment  and  the  homestead  deed  exe- 
cuted by  Simon  and  recorded  on  Ai»1I  4, 
mt)2,  as  fraudulent  and  void,  charging  that 
they  were  made  tor  the  purpose  of  blndnlng. 
delaying,  and  defrauding  the  credltora  of  Si- 
mon; Jones,  as  alleged,  having  notice  of  Si- 
mon's fnudulent  Intent;  and  up<m  the  filing 
at  these  several  bills  of  ctwaplalnt,  attadi- 
ments  were  sued  out  in  each  case^  and  levied 
upon  the  goods  embraced  in  both  deeds.  Sub- 
sequently, and  on  April  23, 1892,  upon  motion 
of  H.  J.  Simon,  the  corporatloi  conrt  of  Bris- 
tol alKUed  the  attaelimenta,  wltb  costs  to  tbe 
defoidants,  but  ovenuled  the  motion  to  dis- 
miss the  bills.  Up<m  the  final  hearing  of  the 
causes,  which  wee  brought  ou  together  on 
the  bUls  of  complaint,  defendants*  demurrer, 
and  answer  to  each  bill,  and  the  deposition  of 
witnesses,  the  coriroratlon  court  of  the  dty  of 
Bristol  orerruled  defendants^  demmier  to 
each  bill,  decreed  to  the  aoveral  complainants 
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tbe  amounts  alleged  to  be  due  them,  and  set 
aside,  as  fraudulent  and  void,  botb  tbe  deed 
of  asdgnment  and  the  homestead  deed. 
From  this  decree  an  appeal  wltb  supersedeaa 
was  allowed  to  this  court,  and  upon  tjie  hear- 
ing of  which  this  court  reversed  the  decree 
of  the  coTporatlfm  court  of  tbe  city  ot  Bristol, 
because  erroneous  In  decreeing  upon  the  bills 
in  the  cause,  without  causing  the  same  to  be 
amended,  making  the  beneficiaries  nnd^r  the 
deed  of  trust  of  April  4.  1892,  parties  to  the 
suit;  and,  without  passing  on  ai^  other  ques- 
tion, remanded  the  cause  to  the  court  below 
for  further  proceedings  In  accordance  with 
this  opinion  of  the  court  W  Va.  157. 17  S.  E. 
836.  Amended  bills  were  filed  In  accordance 
with  the  oplnl<m  of  this  court  on  the  former 
appeal,  whldi  w&e  demurred  to  and  tamw- 
ed  by  Simon,  Jones,  assignee,  and  the  prefer- 
red creditors  secnred  In  the  deed  of  asslgn- 
mmt;  and  upon  the  completion  of  the  testi- 
mony of  both  plaintlflTs  and  defendants,  the 
causes  were,  by  order  of  the  Judge  of  the 
corporation  court  of  the  dty  of  Bristol,  for 
reasons  stated,  removed  to  the  circuit  court 
of  Washington  comity;  and  upon  tlie  records 
in  the  several  salts  transmitted  and  certain 
ezceptlMJB  filed  by  the  defendants,  and  othw 
pleadings  filed,  the  circuit  court  of  Washing- 
ton county  sustained  certnfai  of  the  excep- 
tions (wliich  need  not  be  specially  noticed), 
and  overruled  exceptions  taken  by  defend- 
ants "to  the  deposition  previously  taken  un- 
der the  original  bill,  which  were  proved  by 
copies  of  the  depositions,  or  the  originals,  on 
re-examination  of  the  same  witnesses  under 
the  amended  bills,"  upon  the  ground  that  the 
defendants  "had  ample  opportunity  at  the  re- 
taking to  cross-examine  as  to  any  mattor  stat- 
ed In  original  deposltious";  and  further  de- 
creed tliat  tbe  deed  of  homestead  made  by 

Simon,  dated  on  the  day  of  April,  1892, 

and  tbe  deed  of  assignment  to  Jones,  as- 
signee, recorded  on  April  4,  1892,  were  fraud- 
ulent and  void,  because  made  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  Simon;  and  further  decreed 
to  the  several  plaintlifs  In  the  amended  bills 
the  amount  alleged  to  be  due  them,  respec- 
tively, fixing  their  priority  as  to  the  funds 
arising  from  the  sale  of  the  goods  embraced 
hi  tbe  assignment  to  Jones,  and  directing  the 
assignee,  Jones,  to  distribute  the  proceeds 
arising  from  the  sale  of  the  goods  made  by 
him  according  to  the  priorities  fixed  by  the 
decree.  From  this  decree  an  appeal  with  su- 
persedeas was  allowed  the  defendants  to  this 
court 

A  number  of  assignments  of  error  are  made 
by  appellants,  but  many  of  them  need  not  he 
specially  noticed,  as  this  case  la  to  be  dis- 
posed of  upon  the  main  queatlona  involved, 
viz.:  (1)  Whether  the  court  should  have  dis- 
missed complainants*  bills,  because  the  claims 
sued  on  were  not  due  and  payable  at  the  time 
of  tlie  institution  of  the  suits;  (2)  whether  or 
not  the  court  erred  In  refusing  to  dismiss 
the  bills  at  the  time  the  attachments  were 


abated;  (3)  whether  the  oonrt  ored  In  holding 
that  the  homestead  deed  was  flcaudulent  and 
void,  because  Simon  nioved  Into  the  state  of 
Virginia  for  the  purpose  of  claiming  a  home- 
stead exemption;  and  (4)  whether  or  not  the 
court  erred  In  holding  tliat  the  assignment  to 
Jonea  was  fraudulent  and  void  as  to  appellees, 
and  in  decreeing  priorities  as  to  claims  of  ap< 
pellees  to  the  proceeds  arising  from  the  sale 
of  the  goods  embraced  in  the  assignment 

Aa  to  the  first  Question,  to  be  considered,  we 
are  of  c^Inlon  that  the  court  should  have  dls-  - 
missed  all  the  bills,  as  to  the  goo^  embraced 
In  the  homestead  deed,  when  the  attachments 
were  abated;  and  also  dismissed  the  suits  of 
B<^d,  Jones  &  Go.,  Smel  Wlel  &  Co.,  Gluett, 
Goon  &  Oo^  John  B.  Ellison  &  Sons,  Alex 
Cohn  &  Bto.,  Jonas  Bros.,  Edward  R.  Haw- 
kins &  Co.,  and  the  O.  K&nyon  Company,  be- 
cause the  claims  sued  on  by  these  plaintifrs 
were  not  due  at  tbe  time  of  the  institution  of 
their  r^qpective  suits;  and  the  attachments 
were,  we  think,  properly  abated,  the  motion 
to  abate  being  heard,  as  It  was.  upon  tbe  bills 
and  exhibits,  and  the  affidavit  of  one  Way- 
nick,  and  the  answer  of  Simon,  respon^ve 
to  the  bill  hi  all  respects,  the  affidavit  of 
Simcm  and  of  one  J.  E.  SmlthdeaL  Without 
the  lien  of  the  attachments,  the  court  was 
without  Jurisdiction  as  to  the  htunestead 
goods,  and  as  to  the  snits  Instituted  by  Boyd. 
Jones  &  Co.,  Emel  Wlel  &  Co.,  Cluett,  Gocai 
Co..  John  B.  Ellison  &  Sons,  Alex  Cohn 
&  Bro.,  Jonas  Bros.,  Edward  B.  Hawkins  & 
Co.,  and  the  C.  Kenyon  Company,  as  It  could 
not  be  held  that  the  filing  of  the  homestead 
deed  was  a  conveyance  or  asidgnment  which 
conld  be  attacked  under  the  provisions  of  sec- 
tion 24C0  of  the  Code  of  Virginia,  as  amend- 
ed, or  that  tbe  court  had  JnrlsdlctlOQ,  under 
this  section,  of  tbe  suits  Instituted  by  the 
plaintiffs  whose  claims  were  not  due  when 
tbeir  respective  suits  were  Instituted;  nor 
can  it  now  be  maintained  that  tbe  amended 
bills  gave  the  court  Jurisdiction  that  it  did 
not  liave  when  the  original  suits  were  In- 
stituted. We  are  not  to  be  understood, 
however,  as  expressing  any  opinion  as  to  the 
right  of  H.  J.  Simon,  under  the  circumstances 
surrounding  lilm  at  the  time  of  the  trmking 
of  his  homestead  deed  in  question,  to  avail 
himself  of  the  benefit  of  the  htmiestead  ex- 
emption provided  for  by  the  constitution  and 
laws  of  this  state,  because  this  question  Is  not 
involved  In  this  appeal,  the  court  below  be- 
ing without  Jurisdiction  as  to  the  goods  em- 
braced in  tbe  deed  of  homestead  from  and 
after  the  abatement  of  the  attachment  levied 
thereon;  hnt  this  question  may  be  raised 
and  determined  In  any  proper  proceeding 
hereafter  Instituted  by  any  of  the  creditors 
of  the  said  Simon,  and,  In  addition  to  this 
right  the  plaintiffs  named  above,  whose  suits 
should  have  been  dismissed,  as  we  have  seen, 
upon  the  abatement  of  the  attachments,  are 
to  be  considered  at  liberty  to  Institute  any 
proceedings  that  they,  or  either  of  them,  may- 
be advised,  to  have  set  aside  as  fraudulent 
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and  Told  the  deed  of  assignment  executed 
by  Simon  to  Jones,  assignee,  April  4,  1892; 
the.  respective  claims  of  these  j^alntlffs 
against  Simon  having  become  due. 

This  brings  us  to  the  consideration  of  the 
question  whether  there  Is  error  In  the  court 
below  decreeing  that  the  deed  of  assignment 
from  Simon  to  Jones,  assignee,  of  April  4, 
1892,  was  fraudulent  and  void  as  to  appel- 
lees. The  evidence  of  the  fraudulent  intent 
of  Simon  in  making  this  assignment  to  hin- 
der, delay,  and  defraud  his  creditors  is  abun- 
dant; indeed,  conduslve;  and  while  it  strong- 
ly tends,  at  least,  to  establish  notice  to  Jones, 
the  assignee,  and  to  some  of  the  preferred 
creditors  secured,  of  Simon's  fraudulent  In- 
tent, the  question  remains,  is  It  sofflcient  to 
fix  the  notice  upon  the  assignee  or  these  cred- 
itors that  la  required  to  Justify  the  court  be- 
low in  declaring,  by  its  decree  complained  of, 
the  assignment  null  and  void?  The  grounds 
upon  which  the  court  bdow  dedared  the 
homestead  deed  and  the  assignment  fraad- 
ulent  and  void  are  stated  in  the  decree  as  fol- 
lows: •  •  And  the  90urt  being  further  of 
the  opinion  that,  whether  the  debts  of  the  de- 
fendants, the  preferred  creditors,  were  gen- 
uine or  not,  the  res^rvaticHi  of  an  Illegal 
homestead  to  said  H.  J.  Simon,  upon  the 
face  of  said  assignment,  and  as  a  part  there- 
of, the  homestead  reserved  amounting  to 
more  than  $2,000,  and  the  failure  of  the  as- 
signee to  accept  the  assignment  until  two 
days  after  the  said  assignment  was  recorded, 
thus  leaving  the  property  so  assigned  In  the 
possession  and  under  the  contn^  of  the  said 
H.  J.  Simon  until  the  assignee  accepted  the 
same,  the  raising  of  the  debt  due  the  Domin- 
ion National  Bank,  of  which  H.  E.  Jones  was 
the  easier,  from  f 200  to  $250,  was  such  con- 
structive notice  to  the  parties  claiming  under 
the  assignment  of  fraud  in  the  transaction  as 
to  put  them  upon  Inquiry,  and  affect  them 
with  the  knowledge  th^eof.  And,  the  court 
being  further  of  the  opinion  that,  although 
the  debt  of  L.  D.  Radgesky  was  a  genuine 
debt,  yet  that  he  had  actual  notice  from  said 
H.  J.  Simon  In  his  letter  of  February  19, 
1892,  to  him,  of  an  understanding  between 
Weinman  and  Simon,  that  Weinman  should 
be  protected,  as  shown  by  the  words,  'of 
course,  he  is  sure  that  he  Is  fully  protected 
by  me,  and  that,  whatever  happens,  his  in- 
terests are  carefully  guarded,'  and  that 
Radgesky  has  also  actual  notice  in  that  letter 
of  Simon's  Intended  removal  to  Virginia  to 
secure  the  homestead  of  $2,000  allowed  In 
Virginia,  the  state  he  was,  as  he  wrote,  'do- 
tog  business  In,  and  whldi,  come  what  may, 
seems  to  me  quite  an  amount  of  exemption 
rights,'  and  that  both  Weinman  and  Radge- 
sky had  actual  notice  of  Simon's  falling  and 
doubtful  financial  condition;  and  the  court 
being  further  of  opinion  that  their  loaning 
him  money  under  the  drcumstances  enabled 
him  to  buy  more  goods  on  credit  from  others, 
while  there  was  a  secret  understanding  that 
wlutever  happened  they  should  lose  nothing, 


and  to  pay  for  the  homestead  goods.  It  they 
were  paid  for,  out  of  the  moneys  to  be  se- 
cured by  prior  liens  on  the  other  goods  not 
paid  for,  •  •  This  statement  In  the  de- 
cree is  substantially  the  facts  and  circum- 
stances shown  by  the  record  which  bear  up- 
on the  question  as  to  whether  Jon^  as- 
signee, and  L.  D.  Radgesky,  and  Jacob  Wein- 
man, the  preferred  creditors,  before  refetred 
to,  bad  notice  of  Simon's  fraudulent  Intent  In 
making  the  assigntaient,  and  whether  these 
creditors  partldpated  in  the  fraud.  While 
the  facts  and  circumstances  pror&i  in  the 
record  create  a  strong  suspicion  that  the  as- 
signee, Jones,  Radgesky,  and  Weinman  had 
notice  of  the  fraud,  and  that  Radgesky  and 
Weinman  participated  and  aided  therein, 
they  do  not,  we  are  constrained  to  say,  af- 
ford such  T^voot  as  is  required,  under  a  well- 
recognized  rule  of  law  in  Virginia,  to  Jus- 
tify the  decree  annulling  the  assignment,— a 
rule,  the  application  of  which  Is  decisive  of 
this  case,  namely:  Fraud  most  be  proved, 
and  by  clear  and  satisfactory  testimony. 
Courts  cannot  act  ui>on  mere  suspicion  <x 
presumption.  Herring  v.  WIckham,  29  Grat 
628;  Kerr,  Fraud  &  M.  3S2-SS4;  Bnmp, 
Fraud.  Oonv.  36;  Hickman's  Ex'r  v.  Trout, 
83  Va.  490,  3  S.  E.  131;  Jeffries  v.  Improve- 
ment Co.,  88  Va.  869, 14  S.  E.  661;  Williams 
V.  Lord,  75  Va.  390;  Crebs  v.  Jones,  79  Va. 
384;  Jones  T.  Degge,  84  Va.  690,  691,  5  S.  tj. 
799;  Saunders  v.  Parrish,  86  Va.  5^,  10  S.  E. 
748;  Moore  v.  Butler.  90  Va.  683,  19  S.  B. 
850;  Dashlell  v.  Bank  (Va.)  22  S.  E.  109. 
The  party  alleging  fraud  must  dearly  and 
distinctly  prove  It  The  onus  probandl  is  up- 
on him  to  prove  his  case  as  (^nged  in  the 
bill.  If  the  fraud  is  not  strictly  and  clearly 
proved  as  it  is  alleged,  although  the  party 
against  whom  the  relief  Is  sought  may  not 
have  been  perfectly  clear  In  his  dealings,  no 
relief  can  be  had.  H<hi1's  Adm'r  v.  Colbert 
28  Grat  67;  Kerr,  Fraud  &  M.,  supra.  For 
the  foregoing  reasons,  we  are  of  opinion  that 
the  decree  complained  of  is  erroneous  In  all 
respects,  except  in  so  far  as  It  decreed  to 
Geraon  L.  Kahn  against  H.  J.  Simon  the 
amount  of  his  debt  sued  on,  namely,  $325.63, 
with  Interest  thereon  from  the  24th  of  March, 
1892,  until  paid;  to  the  C.  Kenyon  Company 
against  said  Simon  $419.57,— that  portion  of 
the  debt  sued  on  by  the  C.  Kenyon  Comx>any 
due  at  the  Institution  of  its  suit,  with  In- 
terest from  April  1,  1892;  to  Lewis  N.  Dib- 
ble, a  merchant  und^  the  name  of  Dibble  & 
Warner,  against  said  Simon  for  $78.90,  with 
Interest  from  April  1,  1892;  to  McTeers, 
Payne,  Hood  &  Co.  against  said  Simon  for 
$375.20,  with  Interest  from  April  4, 1892;  and 
the  decree  must  therefore  be  reversed  and 
annulled,  except  In  so  far  as  It  decrees  to 
Gerson  L.  Kahn.  the  C.  Kenyon  Company, 
Lewis  N.  Dibble,  and  McTeers,  Payne,  Hood 
&  Co.  their  respective  daims  against  H.  J. 
Simon,  as  above  stated.  The  claims  of  thesp 
plaintiffs  being  due  when  their  suits  were 
Instituted,  the  court  acquired  jurisdiction  ot 


Digitized  by  Google 


MILLS  e.  COMMONWEALTH. 


86S 


their  respectlre  sidts.  and  It  waa  thorefore 
right  and  proper  in  the  court  to  decree  to 
these  plalDtilTs  against  H.  J.  Simon  the 
amount  of  their  respective  debts  sued  on 
(Walters  v.  Bank,  76  Va.  12;  Penn  v.  In- 
gles, 82  Va.  65;  Beecher  v.  Lewis,  84  Va. 
632,  6  S.  E.  367;  Grubb  v.  Starkey,  90  Va. 
834,  20  S.  B.  784),  and  this  court  wUl  enter 
such  OTder  In  this  cause  as  the  circuit  court  of 
Washington  county  should  have  entered,  dls- 
misBtng  the  bills  of  appellees. 


(&3  Ta.  815) 

MILLS  T.  COMMONWEALTH.! 

(Snpreme  Court  of  Appeals  of  Tir^nia.  Sept. 

i».  1895.) 

BBDUOnOX  —  CORROBOBATING    ETIDEKOI  —  FBS- 

auHFTioN  or  Chastitt, 

1.  Upon  a  trial  for  sednction  under  promise 
of  marriage,  an  instruction  that  the  facts  of  the 
promise  of  marriage  and  the  seduction  must  be 
proved  hj  some  "corrohorating"  evidence  in  ad- 
dition to  that  of  the  woman,  to  support  a  con- 
Tiction,  is  proper. 

2.  The  additional  evidence  required  to  sus- 
tain a  conviction  of  seduction  under  promise  of 
marriage  muat  be  such  as  does  not  emanate 
from  the  mouth  of  the  seduced  woman,  and 
must  not  rest  wholly  upon  her  credihilitT)  and 
must  be  such  ss  strengtheiu  and  corroborates 
her  testimony. 

3.  The  words  of  the  statute,  "any  unma> 
ried  female  of  previous  chaste  character,"  re- 
fer to  those  who  have  preserved  their  chastity 
and  ^cpt  tbeit  persons  from  actual  defilement. 

4.  The  chastity  of  the  prosecutrix  is  pre- 
sumed, and  the  burden  of  impeaching  it  lies  on 
the  accused. 

5.  Without  reviewing  the  evidence,  the 
miirt  holds  that  there  is  no  corroborating  evi- 
dence to  sustain  the  prosecutrix. 

Error  to  corporation  court  of  DanTUle;  A. 
M.  Aiken,  Judge. 

Sydn^  D.  Mills  was  found  guilty  of  se- 
duction of  Berta  Puryear,  under  promise  of 
marriage,  and  brings  error.  Beversed. 

Berkley  &  Harrison,  for  plaintiff  in  error. 
K.  Taylor  Scott,  Atty.  Gen.,  for  the  Cam- 
monwealtb. 

KBTTH.  P.  S.  D.  MUls  was  indicted  In 
the  corporation  court  of  the  city  of  Dan- 
ville, at  Its  June  term,  18»5,  for  seducing, 
under  pn^mlse  of  manias,  Berta  Puryear, 
a  female  of  previous  chaste  character.  Up- 
cn  this  Indictment  he  was  subsequently 
tried,  found  guilty,  and  sentenced  to  c<m- 
finement  In  the  penltentlaiy  tor  the  period 
of  two  years.  To  this  judgm«it  he  obtain- 
ed a  writ  of  error  frmn  one  of  the  Judges  of 
this  court 

The  plaintiff  In  error  asked  for  six  in- 
structions, the  first  three  of  which  were 
granted  as  asked  for,  and  need  not,  there- 
fore, be  further  c«isid«ed. 

The  fourth  Instruction  as  asked  for  was 
In  the  fcUowli^  words:  "That  the  facts  of 
the  promise  of  marriage  and  the  seduction 


t  Reported  by  F.  8.  Kirkpatrlck,  Bsq.,  of  the 
Lyndibnrg  bar. 


cannot  be  proved  the  unsupported  testi- 
mony of  the  said  Berta  Puryear,  but  there 
must  be  some  Independent  evidence  in  addi- 
tion to  hers  to  support  the  said  facts  of  the 
promise  of  marriage  and  the  seduction." 
The  corporation  court  struck  out  the  word 
"independent,"  and  substituted  the  word 
"corroborating,"  so  as  to  make  the  latter 
clause  of  the  Instmctton  read:  "But  there 
must  be  some  corroborating  evidence  in  ad- 
dition to  hers  to  support  said  facts  of  the 
promise  of  marriage  and  the  sednction." 
The  refusal  of  the  court  to  give  this  instruc- 
tion as  asked  for,  and  the  giving  of  it  in  Its 
changed  form,  are  made  the  subjects  of  the 
plaintiff  in  enwr's  first  bill  of  exceptions. 
There  can  be  no  doubt  that  under  onr  stat- 
ute a  conviction  cannot  be  had  upon  the  testi- 
mony of  the  female  seduced  unsupported 
by  other  testimony.  This  branch  of  ow 
statute  has  not  been  cOTistmed  by  this  court 
except  in  the  case  of  Hausenfluck  v.  Com., 
85  Va.  702,  8  S.  E.  683;  but  that  case  affords 
little  aid  In  the  determination  of  the  ques- 
tion here  preswited,  because  the  corroborat- 
ing evidence  was  so  strong  as  to  place  It 
beyond  the  reach  of  all  doubt  or  cavil.  No 
case  has  occurred,  it  is  believed,  in  which 
it  tuts  been  necessary  accurately  to  weigh 
and  discriminate  the  character,  quantity,  or 
degree  of  supportiog  testimony  necessary  to 
justify  a  convlctitm;  nor  is  it  the  purpose  of 
this  oplni<m  to  undertake  to  Indicate  the  pre- 
cise amount  of  corroborating  testimony 
which  would  In  all  cases  be  found  sufficient. 
It  Is  sufficient  here  to  say  that  It  must  be 
evidence  which  does  not  emanate  from  the 
mouth  of  the  seduced  female;  that  It  must 
not  rest  wholly  upon  her  credibility,  but 
must  be  such  evidence  as  adds  to,  strength- 
ens, confirms,  and  corroborates  her  testi- 
mony. The  Instruction  under  consideration, 
as  given  by  the  court,  seems  to  us  proper- 
ly to  expound  the  law.  Indeed,  the  word 
"Independent"  might  have  bad  a  misleading 
infiuence  upon  the  minds  of  the  Jury,  and 
the  word  "corroborating"  Is  the  word  apt 
and  fitting  and  generally  adopted  by  Judges 
and  law  writers  to  indicate  the  confirma- 
tory evidence  required  in  this  and  like  cases. 

Nor  do  we  think  the  court  erred  in  Its 
refusal  to  grant  Instructions  Nos.  5  and  6, 
but  It  is  not  deemed  necessary  to  show 
spectflcally  the  points  In  which  those  in- 
structions as  offwed  are  believed  to  be  ob- 
jectionable. 

After  the  verdict  waa  rendered,  the  court 
was  asked  to  set  It  aside  upon  the  ground 
of  misdirection  to  the  Jury,  and  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, but  the  court  overruled  the  motion, 
and  its  action  is  the  ground  of  the  plaintiff 
in  error's  third  bill  of  exceptions,  which  is 
accompanied  by  a  certificate  of  the  evidence 
adduced  upon  the  trial.  To  constitute  the 
crime  of  which  the  defendant  has  been 
found  guilty.  It  Is  necessary  to  show— First, 
the  seduction;  secondly,  the  promise  of  mar- 
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rla^c;  and,  thirdly,  tbe  prevloTis  chaste  char- 
acter ot  the  female  seduced.  It  was  ear- 
nestly contended  on  behalf  of  the  plaintiff 
la  errw  that  the  statute,  in  the  phrase  used, 
"any  unmarried  female  of  preTlons  chaste 
character,"  Intends  something  more  than  a 
woman  who  has  preserved  her  chastity  and 
kept  her  person  from  actual  defilement 
There  are  women  In  whose  presence  every 
evil  thought  stands  abashed.  They  are 
guarded  by  their  Innocence  and  purity,  and 
need  no  other  protection.  They  stand  In- 
vulnerable In  their  own  virtue.  There  are 
others  whose  dispositions  are  more  easy  and 
complaisant,  but  who  would  have  perhaps 
escaped  Irretrievable  ruin  had  not  their  con- 
fidence been  secured  and  their  apprehen- 
sions put  at  rest  by  a  promise  of  marriage. 
To  shield  and  save  them  from  the  arts  of 
the  seducer  was  the  object  of  the  law.  It 
would  be  but  a  mockery  to  extend  Ita  pro- 
tecting care  only  to  those  who  have  no  need 
of  its  assistance.  It  should  be  here  and  ever 
the  refuge  and  support  of  those  who  most 
need  Its  protection. 

It  has  been  held  in  Barker's  Case,  90  Ta. 
820,  ao  S.  E.  776,  that  In  prosecutions  of  this 
character  the  "chastity  of  the  prosecutrix 
Is  presumed  by  the  law,  and  the  burden  of 
impeaching  It  lies  on  the  accused."  We  are 
asked  to  reconsider  the  proposftlcm  of  law 
here  announced.  We  think  that  it  properly 
states  the  rule,  and  In  any  view  of  it,  so  far 
as  the  previous  chastity  of  the  female  is 
concerned,  the  evidence  in  this  case  is  with 
the  commonwealth.  There  Is.  at  least,  a 
strong  CMiflict  of  testimony  upon  the  sub- 
ject; and,  und»  the  rule  of  decision  in  such 
cases  established  by  section  3484  of  the 
Code,  the  verdict  upon  that  point  cannot  be 
disturbed.  To  sustain  the  conviction  of  the 
accused,  however,  the  evidence  must  eetaiy 
llsh  the  other  elements  of  the  crime;  that 
is  to  say,  the  seduction  and  the  promise  of 
marriage.  Berta  Puryear  was  put  upon  the 
stand,  and,  If  her  testimony  were  sufficient, 
the  case  is  made  out;  but  the  law  declares 
that  no  conviction  for  this  offense  shall  be 
had  upon  her  unsupported  testimony,  and 
without  prolonging  this  opinion  by  going  In- 
to a  minute  examination  of  the  evidence, 
which  would  be  a  most  unpleasant  task, 
bari*en  of  any  useful  result,  It  Is  enough  to 
say  that,  after  a  careful  scrutiny  of  all  that 
Is  contained  In  the  record,  we  have  been 
unable  to  discover  any  testimony  or  circum- 
stance that  tends  in  the  slightest  degree  to 
support  her  statement.  There  Is  much  to 
detract  from  Its  probability;  there  Is  abso- 
lutely nothing  to  corroborate  or  C(»ifirm  it 
We  are  therefore  of  opinion  that  while  the 
law  of  the  case  was  correctly  given  to  the 
jury  by  the  learned  judge  who  presided  at 
the  trial,  we  ore  further  of  the  opinion  that 
the  facts  ore  wholly  Insufflcieut  to  warrant 
tbe  verdict  and  that  tbe  motlcm  to  set  It 
aside  ought  to  have  bera  granted. 

For  these  reasons,  the  judgment  should  be 


reversed,  a  new  trial  awarded,  and  the  case 
remanded  to  the  corporation  court  of  tbe 
city  ot  DaavlUa, 


(S8  Vft.  SIO) 

McGAVOCK  et  al.  v.  GLARE  et  al." 
(Supreme  Court  of  App(^  of  Virginia.  Aug. 
158S.) 

FERSOSIL  JuDaHENT— Jcrisdiction. 
There  can  be  no  personal  decree  against 
a  defendant  who  Is  not  served  with  process,  ud 
who  does  not  appear. 

Appeal  from  circuit  court,  Wythe  county; 
Samuel  W.  Williams.  Judge. 

Bill  by  3.  O.  McGavock  and  others  against 
O.  H.  Clark  and  others.  Prom  the  judgment 
rendered,  plaintiffs  appeal.  Affirmed. 

Fulton  &  Fulton,  Walker  ft  Caldwell,  and 
J.  W.  Caldwell,  for  appellants.  BoUIng  & 
Stanley,  R.  Q.  H.  Eean.  Scott  &  Sti^aM^  and 
Pbl^ar  ft  Johnson,  for  appdlees. 

KELTB,  P.  3.  O.  UcG&voCk  and  otbos 
filed  a  bill  In  tbe  drcolt  court  ot  Wythe  coun- 
ty against  darence  M.  Clark,  A.  O.  Dennla* 
ton,  8.  W.  Jamison,  James  S.  Simmons,  and 
the  Max  Meadows  Land  ft  Improvement 
Company,  In  which  tliey  av^  that  In  1880 
they  sold  a  tract  ot  land  on  the  aoath  Bide 
of  Reed  cre^  adjoining  tbe  land  ot  the 
Max  Meadows  Land  &  Improvement  Com- 
pany, containing  262  acres,  at  tbe  price  of 
$200  per  acre,  to  the  defendants,  of  which 
sum  $20,000  was  paid  In  cash,  and  tlie  reaidna 
bore  Interest  from  80th  day  of  September  ot 
the  year  named.  Tbe  claim  ot  tbe  bill  is  that 
this  sale  was  n^otiated  by  Jacob  G.  Mc- 
GavodE,  on  tbe  part  ot  the  plalntlttB,  and 
Clarence  M.  Clark,  on  the  port  ot  and  as 
agent  for  all  the  defendants  named,  ^e 
deed,  which  was  executed  in  pursuance  ot  the 
contract,  conveys  the  land  to  Arthur  G.  Den- 
niston  only,  and  a  lien  for  the  unpaid  pur- 
chase money  Is  expressly  reserved  iq»on  tbe 
face  of  the  deed.  Tbe  object  ot  this  bUl  Is 
to  establish  the  liability  of  the  othet  parties 
named  as  defendants,  and  to  have  a  personal 
decree  against  them  as  a  security  additional 
to  the  land  it^lf  for  the  money  due  upon  It 
To  this  bill  a  demurrer  was  filed,  which  ap- 
pears to  be  upon  behalf  of  the  defradants; 
and  In  S<^ttember,  18^,  the  court  entered  a 
decree  sustaining  the  demurrer,  with  leave 
to  file  an  amended  bilL  The  amended  bill 
was  filed,  and  sets  out  more  In  detail  tbe  tl&cts 
above  stated,  and,  In  addition,  shows  that 
there  was  a  Hen  upon  this  property  by  deed 
to  Jamison,  for  the  benefit  ot  the  Fullers,  for 
f20,000,  but  In  the  main  presents  the  same 
ground  tor  relief  as  the  original  hill.  Subse- 
quently a  second  amended  bill  was  filed,  in 
order  to  meet  certain  difficulties  which  arose 
upon  the  coming  in  of  the  answers  of  the 
Max  Meadows  Land  ft  Improvement  Oom- 

1  R«>Ttorted  by  F.  B.  mrl^trick^  Bsq.,  of  the 
Lynchburg  bar. 
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pany,  James  S.  Simmons,  and  S.  W.  Jamison, 
who  had  answered  the  orl^aal  and  first 
amended  bill.  In  the  second  amended  bill 
the  pIfltntlffB  charge  that  the  denials  of  the 
respondents  who  answer'the  original  bill  are 
uraslTe,  and  the^,  therefore,  In  their  second 
amended  bill,  seek  to  probe  the  consciences 
of  the  def^dants  by  calling  upon  them  to  an- 
sw^  13  Interrogatories,  answer  onder  oath 
as  to  the  residue  of  the  bill  being  expressly 
waived.  To  this  amended  bill,  the  Max 
Meadows  Land  &  Improvement  Ckimpany, 
S.  W.  Jamison,  and  James  S.  Simmons  filed 
their  answers.  The  answer  of  James  S.  Sim- 
mons does  not  appear  in  the  printed  rec<»:d, 
bnt  counsel  admit  by  a  written  atlpnlatlon 
that  his  answer  was  filed  In  the  cause,  and 
Is  in  all  respects  identical  with  that  of  S. 
W.  Jamlsmi.  Olark  and  Dennlston  hare  not 
answered,  are  nonresidents,  and  there  has 
been  no  serrlce  of  process  upon  them,  and 
It  seems  that  no  one  has  been  anthorl2ed  to 
appear  for  them.  Upon  the  pleadings  thus 
made,  evidence  was  taken,  and  the  cause  was 
submitted  to  the  Judge  of  the  circuit  court 
for  decision,  who  entered  a  decree  dismissing 
the  bill  as  to  all  of  the  defendants  except 
Dennlston,  and  decreeing,  &b  to  him,  the  full 
amount  of  the  purchase  money  remaining  un- 
paid, and,  with  a  view  to  the  sale  of  the  land 
under  the  vendor's  lien,  directed  certain 
accounts  to  be  taken.  From  that  decree  the 
plaintifls  have  appealed,  which  brings  the 
case  before  us  tar  review. 

There  are  many  questions  of  interest  pre- 
sented with  much  leamlug  and  ability  upon 
the  brief  of  counsel  for  the  appellants,  whlcti, 
in  the  view  taken  of  the  case  by  the  court. 
It  will  be  unnecessary  to  consider.  It  seems 
to  us  that,  however  the  law  may  be  upon  the 
subject  discussed  by  the  appellants,  the  facts 
of  the  case  are  plainly  against  them.  Against 
I>ennl8ton  the  court  decreed  in  their  favor 
all  that  was  prayed  for;  against  Clark,  wlw 
never  appeared  In  persMi  or  by  counsel,  there 
»uld  be  no  personal  decree;  while  with 
respect  to  the  other  defendants,  the  Max 
Meadows  Land  &  Improvement  Company, 
Tames  S.  Simmons,  and  S.  W.  Jamison,  there 
Is  a  total  absence  of  evidence  to  Justify  the 
court  in  granting  the  relief  sought  against 
tbem.  For  the  foregoing  reasons,  we  are  of 
opinion  that  there  is  no  error  to  the  prejudice 
of  the  Appellants  in  the  decree  complained 
of,  and  that  the  same  must  be  affirmed. 


McFARLAND  v.  MOOMAW  et  ol.i 
(Snpreme  Court  of  Appeals  of  Virginia.  Sept 
19. 1^.) 

TlHDORa*  LtBNB — FrIOKITT — COSSTROCTION 
or  COSTBACT. 

Defendant  being  unable  to  pay  plaintiff 
a  balance  due  on  the  purchase  of  land,  the  lat- 
ter agreed  to  extend  the  time  of  payment,  pro- 


1  Reported  by  F.  8.  KIrkpatxick,  Esq.,  of  the 
Lynchburg  bur. 
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vlded  T.  paid  a  portloii  of  the  money  due.  It 
was  agreed  that  T.  was  to  be  sabstituted  to  ths 
lien  of  plaintiff,  for  the  sum  paid  and  any 
amount  that  he  might  thereafter  pay,  and  that, 
when  the  whole  was  paid,  plaintiff  would  deed 
to  defendant  and  T.  in  proportion  to  the 
amounts  paid  by  tbem.  Sad,  that  T.  l>ecame 
a  pnrchaser  of  the  land  to  the  extent  of  his  pay- 
ments, and  that  plaintiff's  lien  for  the  balance 
of  the  purchase  money  should  be  first  paid,  and 
after  that  the  sums  iMid  by  T. 

Appeal  from  circuit  court,  Boanoke  county; 
Henry  E.  Blair,  Judge. 

Bill  by  Sarah  McFarland  against  B.  F. 
Moomaw  and  others.  From  the  decree  ren- 
dered, plaintiff  appeals.  Reversed. 

Phiegar  &  Johnson,  for  appellant.  G.  W. 
Hansbrough,  for  appellees. 

KEITH,  P.  It  appears  from  the  record 
that  in  the  year  1880  Sarah  McFarland  sold 
to  B.  F.  Moomaw  a  tract  of  land  in  the  coun- 
ty of  Roanoke  for  $10,000,  payable  in  10 
years,  the  Interest  payable  annually,  and  in 
default  of  payment  of  Interest  or  principal 
the  land  was  to  be  surrendered  to  the  ven- 
dor.  In  the  year  1890  default  was  made  In 
the  payments,  and  the  debt  due  to  Mrs.  Mc- 
Farland was  ascertained  to  be  about  |9,000. 
Moomaw  desiring  an  extension  of  time,  a  new 
contract  was  entered  into,  bearing  date  April 
1,  1800.  This  agreement  Is  In  the  following 
words:  "Tt^B  agreement,  made  and  entered 
Into  on  the  1st  day  of  April,  1890,  between 
B.  F.  Moomaw,  party  of  the  first  part,  Charles 
B.  Trout.  Mrs.  Sarah  C.  Trout,  and  Mrs. 
Mary  F.  Moomaw.  parties  of  the  second  part, 
and  Mrs.  Sarah  McFarland,  party  of  the  third 
part,  witnesseth:  That  whereas,  the  party  of 
the  first  part  la  due  and  owing  to  l^e  party  of 
the  third  part  the  purchase  inoney  for  the 
hundred  acres,  more  or  less,  on  the  south  side 
of  Roanoke  river.  In  Roanoke  county,  which 
purchase  money,  with  its  interest,  now 
amounts  to  about  the  sum  of  nine  thousand 
dollars;  and  whereas,  the  party  of  the  first 
part  is  unable  at  this  time  to  pay  the  same, 
and  the  party  of  the  third  part  Is  willing  to 
extend  the  time  upon  the  terms  hereinafter 
stated:  Now,  therefore.  It  is  agreed  that  in 
consideration  of  the  sum  of  twelve  hundred 
dollars,  cash  In  hand,  paid  by  the  parties  of 
the  second  part  to  the  party  of  the  third  part, 
and  the  further  sum  of  five  hundred  and  ten 
dollars  to  be  paid  on  the  1st  day  of  August 
1890.  and  such  other  sums  as  the  parties  o^ 
the  second  part  may  hereafter  pay  for  and  oiv 
account  ofi  said  debt  at  the  request  of  the 
party  of  the  first  part,  the  parties  of  the  sec- 
ond part  shall  be  substituted  to  the  Hen  of 
the  party  of  the  third  part  for  all  and  each  uf 
said  sums  of  money  so  paid  or  to  be  paid; 
and,  whenever  the  entire  purchase  money 
shall  be  paid  to  the  party  of  the  third  part, 
then  the  party  of  the  third  part  shall  convey 
said  tract  of  land  to  the  parties  of  the  first 
and  second  part,  and  they  shall  hold  the 
same  In  proportion  to  the  several  amounts 
of  money  paid  by  tbem,  respectively.  And  -the 
party  of  the  third  part  in  considwatkm  of 
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the  prompt  payment  of  tbe  Interest  annually 
upon  the  purchase  money  on  the  first  day  of 
August,  does  hereby  agree  to  extend  the  time 
of  the  payment  of  the  principal  of  said  pur- 
cliase  money  for  fire  years  from  the  1st  of 
August,  1890,  but,  should  interest  at  any  time 
remain  unpaid  for  the  period  of  three  months 
after  the  first  day  of  August,  then  the  party 
of  the  third  part  shall  have  the  right  to 
have  said  land  sold  to  satisfy  the  unpaid  pur- 
chase money.  And  the  parties  of  the  first 
and  second  part  agree  that  tbe  said  farm 
shall  be  managed  and  used  in  a  good,  farm- 
like manner;  that  all  buildings  and  fences 
shall  be  kept  In  good  repair;  and  that  no 
waste  of  any  kind  shall  be  committed  on  said 
farm.  Witness  the  following  hands  and  seals, 
this,  the  day  and  year  first  above  written: 
B.  F.  Moomaw.  Jr.  [Seal.]  Chas.  B.  Trout. 
[Seal.]  Sarah  C.  Trout  [Seal.]  Mary  F. 
Moomaw.  [Seal.]  Sarah  McFarland.  [SeaL]" 
Under  this  agreement  the  parties  of  the  sec- 
ond part  paid  the  sum  of  $1,200,  and  the  fur- 
ther sum  of  $510;  but  Moomaw,  the  party  of 
the  first  part,  having  paid  the  Interest  for  the 
years  1891-92,  made  default  in  the  payment 
of  the  Interest  for  the  year  1893.  On  the 
2d  of  January,  1893,  B.  F.  Moomaw,  tbe  origi- 
nal purchaser,  and  Mary  F.  Moomaw,  Charles 
B.  Trout,  and  Sarah  G-  Trout  named  as  par- 
ties of  the  second  part  In  the  contract  of  1890, 
sold  the  land  to  BoUver  S.  Webb  at  tbe  price 
of  $21,000. 

In  December,  1893,  Sarah  McFarland  filed 
a  bin  In  which  she  made  B.  F.  Moomaw, 
Mary  F,  Moomaw  (his  wife),  Joel  H.  Moo- 
maw, Mrs.  Sarah  Good,  George  W.  Hans- 
brough,  L.  C.  Honsbrottgh  (as  trustee,  and 
as  administrator  of  Mrs.  Sarah  C.  Trout), 
Chas.  B.  Trout,  and  B.  S.  Webb  parties  de- 
fendant. -  Sarah  Good,  Charles  B.  Trout,  and 
L.  C.  Hansbrough,  administrator  of  Sarah  0. 
Trout,  filed  their  answers  to  said  bill;  and, 
upon  the  pleadings  so  made  and  exhibits  fil- 
ed, a  decree  was  made,  passing  upon  the 
rights  of  the  parties.  The  papers  In  this 
cause  appear  to  have  been  lost  or  mislaid, 
and  cannot  now  be  produced.  It  appears, 
however,  that  on  the  6th  day  of  January, 
1894,  a  decree  was  entered  Construing  the 
agreement  of  April  1,  1890,  which  was  filed 
as  an  exhibit  with  the  bill;  and  the  court 
being  of  opinion  that  the  parties  of  tbe  sec- 
ond part  to  the  agreement  were  entitled  to  a 
Hen  upon  the  land  mentioned  in  the  bill,  for 
the  money  paid  by  them  under  the  said  con- 
tract, superior  to  that  of  the  complainant, 
Sarah  McFarland,  decreed  that  John  E.  V&m, 
who  was  appointed  a  commissioner  for  that 
purpose,  should,  unless  the  unpaid  purchase 
money  due  on  said  land  was  paid  within  30 
days,  sell  the  same  at  public  auction  to  the 
highest  bidder,  upon  the  termti  set  out  In  said 
decree,  and  from  the  proceeds  of  the  sale, 
after  paying  costs  of  suit  and  sale,  he  was 
directed  to  pay  to  Charles  B.  Trout,  or  to  G. 
W.  Hansbrough,  his  attorney,  the  sum  of 
$500,  and  L.  C.  Hansbrough,  administrator  of 


Sarah  C.  Trout,  the  sum  of  $1,200,  with  Inter- 
est on  both  of  said  sums  from  April  1,  1S90. 
until  paid;  and  to  Mrs.  Sarah  McFarland, 
tbe  sum  of  $7,300,  with  Interest  from  April  1, 

1890,  subject  to  a  credit  of  $438  paid  August 
1, 1891,  and  $438  paid  August  1, 1802,— direct- 
ing him  to  report  his  proceedings  to  tbe  court. 
At  a  subsequent  day,  Sarah  McFarland  filed 
a  petition  praying  tliat  this  decree  might  be 
reheard.  To -this  petition  L.  C.  HanslM'ongh, 
as  administrator  of  Sarah  O.  Trout,  deceased, 
and  Charles  B.  Trout  in  his  own  right,  filed 
their  Joint  demurrer  and  answer;  and  the 
cause  coming  on  to  be  further  heard  before 
the  Judge  of  the  circuit  court  of  Roanoke 
county,  in  vacation,  on  the  26th  day  of  Joly, 

1891,  It  was  ordered  that  tbe  prayer  of  the 
petition  for  the  rehearing  of  the  Aearee  en- 
tered at  the  January  term,  1894.  should  be 
denied;  and,  after  mnvtng  some  modifica- 
tions of  that  decree  which  do  not  affect  the 
questions  now  presented  for  our  considera- 
tion, the  petition  was  dismissed.  From  this 
decree,  Sarah  McFariand  obtained  an  appeal 
from  one  of  the  Judges  of  this  court 

The  sole  question  to  be  ctmsldered  is  wheth- 
er or  not  Charles  B.  Tront  and  Sarah  C 
Trout  acquired  liens  superiM*  to  that  of  Mrs. 
McFarland  upon  tbe  land  sold  by  her  to  B.  F. 
Moomaw.  About  the  factH  of  tbe  case  there 
seems  to  be  no  controversy.  It  la  not  dis- 
puted that  on  the  1st  day  of  April,  1890,  B. 
F.  Moomaw  owed  npon  the  purchase  made 
by  him  from  Mrs.  McFarland  about  tbe  sum 
of  $9,000,  that  be  was  unable  to  pay  It  and 
that  she  was  pressing  for  ttie  money.  The 
cpnti'act  of  April,  1890.  waa  thereupon  enter- 
ed into,  which,  after  stating  the  amount  due, 
the  inability  of  Moomaw  to  pay  the  same, 
and  the  willingness  of  Mrs.  McFarland  to  ex- 
tend the  time  upon  tbe  terms  set  out  In  the 
agreement  provided  that  tbe  sum  of  $1,200 
in  cash  should  be  paid  by  the  parties  of  the 
iKcond  part  to  Mrs.  McFarland.  and  thai  the 
further  stmi  of  $510  should  be  paid  on  the  ist 
day  of  August  1890,  and  that  for  these  and 
snch  other  sums  as  the  party  of  the  second 
part  might  thereafter  pay,  for  and  on  ac- 
count ot  said  debt,  to  Mrs.  McFarland,  at  the 
request  of  the  party  of  the  first  part  the 
contract  provided  that  the  parties  of  tbe  sec- 
ond part,  to  wit  Charies  B.  Trout,  Sarah  C. 
Trout,  and  Mary  F.  Moomaw,  should  be  sob- 
stituted  to  the  lien  of  Mrs.  McFarland,  and 
that  whenever  the  entire  purchase  money 
shoiild  be  paid  to  Mrs.  McFarland.  she 
should  convey  the  said  tract  of  land  to  B.  P. 
Mo<Hnaw,  the  original  purchaser,  and  the 
Trouts  and  Mary  F.  Moomaw,  In  the  propor- 
tion of  tbe  several  amounts  of  money  paid 
by  them,  respectively.  Now,  the  contention 
of  the  appellees  is  that  by  virtue  of  this  ar- 
rangement the  parties  advancing  tbe  money 
for  B.  F.  Moomaw  acquired  a  Uen  npon  this 
land  superior  to  that  of  Mrs.  McFarland.  If 
this  had  been  tbe  object  all  that  would  have 
been  necessary  was  that  Mrs.  McFarland 
should  assign  to  those  advancing  the  mwey 


Digitized  by 


NORFOLK  &  W.  B.  CO.  v.  GLABK. 


867 


lier  Hen,  as  against  Moomaw.  It  was  unnec- 
essary that  Moomaw  sfaould  hare  been  a  par- 
ty to  the  transaction  at  all.  The  effect,  how- 
ever, of  the  proTlston  to  which  we  have  Jnst 
adverted.  Is  to  make  the  parties  of  the  sec- 
ond part  porcliasera  of  the  land  in  proportion 
to  the  amonnts  of  moner  paid  by  them,  and 
npon  the  payment  of  the  whole  purchase 
money  they  became  entitled  to  a  conveyance; 
We  are  therefore  of  opinion  that  the  Hen  for 
the  unpaid  purchase  money  due  Mrs.  McFar- 
land  by  B.  F.  Moomaw  upon  the  purchase  of 
the  land  In  the  blU  mentioned  is  unaffected, 
as  to  Its  priority,  by  anything  contained  in 
the  contract  dated  April  1,  1890;  and  we  are 
further  of  opinion  that  there  la  due  her,  as 
vendor,  for  the  nnpald  purchase  money,  the 
sum  of  $7,300,  with  interest  from  the  1st  of 
April,  1890.  subject  to  a  credit  of  9438  as  of 
AUffust  1,  1891.  and  to  a  like  sum  as  of  Au- 
gust 1,  1892,  and  that  Gharies  B.  Trout  has  a 
lien  for  the  sum  of  S500,  and  L;  0.  Hans- 
brough,  administrator  of  Sarah  C.  Trout,  a 
lien  for  the  sum  of  51,200,  with  Interest  on 
both  of  said  last-mentioned  sums  from  the 
Ist  of  April,  1890,  until  paid.  The  two  Hens 
last  mentioned  are.  between  themselves,  of 
equal  dignity,  but  are  both  subordinate  to  the 
lien  of  Mrs.  McFarland.  We  are  therefore 
of  opinion  that  the  deoee  of  the  circuit  court 
Is  erroneous,  and  that  the  same  most  be  re- 
versed and  annulled. 


02  Va.lU) 

NORFOLK  A  W.  R.  CO.  t.  CLARK.i 
(Supreme  Court  of  Appeals  of  Virginia.  Sept. 
10.  18850 

Affkil  vbom  J  ostiob— Amount  or  Judomskt. 

L  Code  1887.  f  2947.  as  amended  March  1, 
1894,  provides:  "If  a  judgment  of  a  justice  be 
for  a  sum  exceeding  $10  and  not  exceeding  $20, 
exclusive  of  interest  and  costs,  the  justice  ren- 
dering it  may  stay  execntioo  on  it  forty  days. 
*  *  *  From  any  such  judgment,  ibe  justice 
may,  within  ten  days,  •  •  •  allow  an  appeal 
where -the  matter  in  controversy,  excludve  of 
interest,  is  of  greater  amount  or  value  than 
$10."  Sdd,  that  an  appeal  does  not  lie  to  a 
judgment  of  $10,  exclusive  of  costs. 

2.  By  "matter  in  dispute"  is  meant  the  sub- 
ject of  litigation,  and  it  does  not  include  costs 
in  determining  the  right  of  appeaL 

Error  to  circuit  court,  Pulaski  county;  S. 
W.  Williams.  Judge. 

Action  by  P.  B.  Clark  against  the  Noi^ 
folk  &  Western  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

Moore  &  Hull  and  Phlegar  &  Johnson,  for 
plaintiff  in  error.  J.  C.  Wysor,  for  defend- 
ant in  axae. 

HARRISON,  J.  In  this  case  Judgment  was 
rendered  by  a  Justice  of  the  peace  for  Pu- 
lasbi  county  in  fsTor  of  P.  B.  Clark  against 
the  Nwfolk  &  Western  Ballroad  Company 


1  Reported  by  F.  S.  Kirl^atrick,  Esq.,  of  the 
Lynchburg  bar. 


for  $10,  the  sum  dalmed  as  damages  for  kill- 
ing a  steer,  and  costs  of  Judgment,  $2.70,  con- 
sisting of  $1  magistrate'^  fee,  $1  witnesses' 
fees,  and  TO  cents  constable's  fee.  The  Jos- 
tlce  denied  an  application  for  an  appeal  to 
the  county  court  of  Pulac^,  upon  the  ground 
that  the  matter  In  controversy  did  not  exceed 
$10.  Thereupon  the  defendant  company  pre- 
sented to  the  Judge  of  the  circuit  court  of ' 
Pulaski  a  i)etltion  praying  for  a  writ  of 
mandamus  to  compel  the  Justice  to  grant  the 
appeal.  This  petition  b^g  reused,  a  writ 
of  error  and  sapersedeas  was  awarded  to  this 
court 

The  sole  qoestlMi  presented  by  the  record 
is  whether,  under  section  2947,  Code  Va.  1887. 
as  amended  March  1*  1894,  costs  are  to  be  In- 
cluded as  f(Hnnlng  a  part  of  the  matter  in 
controversy  In  computing  the  sum  fixed  by 
the  statute  as  the  limit  of  appeal  to  the  coun- 
ty court  from  the  dedslon  of  a  justice.  So 
much  of  sectltm  2947  as  is  necessary  to  be 
read  in  conslderlnK  this  question  Is  as  t<A- 
lows: 

"If  a  Judgment  of  a  Justice  be  for  a  sum 
exceeding  ten,  and  not  exceeding*  twenty 
dollars  exclusive  of  Interest  and  costs,  the 
Justice  rendering  It  may  stay  ^ecatlon  on  it 
forty  days  from  its  date.  •  •  •  From  any 
such  judgment,  the  Justice  rendering  it  may,  . 
within  ten  days,  on  such  security  being  given 
as  he  approvest  for  the  payment,  and  all 
costs  and  damages,  (if  It  be  affirmed)  allow 
an  appeal,  where  the  matter  In  controvoiBy 
exclusive  of  interest,  is  of  greater  amount  or 
value  than  ten  dcdlars." 

In  construing  a  statute  we  must  look  tor 
the  legislative  intrat,  and,  if  possible,  gather 
it  from  the  statute  itself.  No  one  can  read 
this  provision  of  the  law  without  being  Im- 
pressed with  the  leglslatiTe  purpose  to  af- 
ford a  summary  and  speedy  settlement  of 
trifling  controversies  before  Justices  of  the 
peace.  Delays  are  avoided  by  provldlr^  that 
tho'e  shall  be  no  stay  of  execution  and  no 
appeal  unless  the  Judgment  Is  for  a  mm 
greater  than  the  minimum  named. 

It  is  provided  that  if  the  judgment  of  the 
Justice  is  for  a  sum  exceeding  $10  and  not 
exceeding  $20,  exclusive  of  Interest  and  costs, 
he  may  stay  execution  tor  40  days.  It  is 
dear  that  no  stay  of  execution  Is  allowed, 
however  large  a  sum  may  have  been  adjudg- 
ed for  costs.  The  section  then  reads  as  fol- 
lows: "From  any  such  Judgment  the  Justice 
may  grant  an  appeal,"  etc. 

Giving  the  words  "such  Judgment"  the 
meaning  they  would  seem  to  derive  from  the 
context,  the  statute,  so  far  as  applicable  to 
this  case,  would  read  as  follows:  "Prom  any 
sudti  Judgment  amounting  to  ten  dollars,  ex- 
clusive of  interest  and  costs,  the  justice  may 
grant  an  appeal,  where  the  matter  In  con- 
troversy, exclusive  of  interest.  Is  of  greater 
amount  or  value  than  ten  dollars." 

It  Is  contended  that  the  latter  part  of  the 
section  excludes  Interest,  but  not  costs,  and 
that  costs  were  intended,  therefore,  to  be  in- 
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eluded  as  part  of  the  matter  In  contrOTersy. 
It  muBt  be  observed,  however,  that  the  first 
part  o{  the  8ectloik>  excludes  both  Interest 
and  costs.  It  was  unnecessary  to  repeat  the 
exclusion  of  eltiier.  The  repetition  added 
nothing  to  the  force  or  clearness  of  the  law, 
and  the  imnecesaary  repetition  of  the  exclu- 
.fdon  of  interest  cannot  mean  tliat  costs  an  to 
be  indnded.  For  costs  to  be  re^u^ed  or 
computed  as  part  of  the  mattw  In  contro- 
versy, the  legislature  must  so  declare  In  ex- 
press terms. 

TaltiDs  this  section  as  a  wb<de,  and  gather- 
ing from  its  very  terms  the  manifest  pmi>08e 
of  tlie  legislature,  already  adverted  to,-^that 
is,  to  have  a  summary  and  speedy  conchislon 
of  small  controversies  before  Josticea.— and 
reading  It  hi  the  light  ct  flie  general  legis- 
lative policy  in  regard  to  appeal^  we  eoa- 
dude  that  the  reasonable  and  legitimate  con- 
structloil  of  the  statute  Is  that  there  can  be 
no  appeal  from  the  jndgmoit  <^  a  jjiistlce  un- 
less the  matter  In  controvenv,  exdnslve  of 
Intvest  and  costs,  is  of  greato-  amount  or 
value  than  f  10. 

There  Is.  however,  another  view  that  seems 
to  us  omcluslve  of  this  question.  It  Is  in- 
sisted that  the  lattrar  part  of  section  2M7  is 
to  be  comddered  by  itsdf  In  determining  the 
right  of  app^  from  a  JnsUce.  This  pro- 
vision Is  as  foUomr:  "Etom  any  sudi  Judg- 
ment the  Justice  may  allow  an  appeal  where 
the  matt«'  In  controversy  exdusive  of  Into^ 
est,  is  of  greater  amount  or  value  than  ten 
doUars.'* 

As  tiie  matter  bi  controversy,  exclusive  of 
interest,  must  exceed  $10,  in  order  to  give 
the  light  of  appeal,  the  question  arises,  what 
Is  the  mattor  in  controvetsy? 

These  words  have  received  Judicial  inter* 
pretatlon  by  this  court.  Judge  Burlo,  In  Bar- 
man V.  City  of  Lynchburg,  33  Qrat  38,  quotes 
with  approval  the  ftdlowing  expositlm  of 
their  meaning  by  Mr.  Justice  Field  in  Lee  v. 
Watson,  1  WalL  337:  "By  ^matter  In  dis- 
putft'.ls  meant  the  subject  of  litigation,  the 
matter  for  whidi  the  suit  is  brought,  and  up- 
on which  issue  Is  Joined,  and  In  relation  to 
which  JuriHS  are  called,  and  witnesses  ex- 
amined." It  is,  however,  contended  that  the 
numerous  dedslons  of  the  state  and  fedoal 
courts  holding  costs  to  be  no  part  of  the  mat- 
ter in  controversy  sxe  not  applicable  in  de- 
termining the  right  of  appeal  from  a  Justice 
because  they  relate  to  the  Jurisdiction  of  the 
courte  by  which  they  were  pronounced,  and 
in  fixing  said  Jurisdiction  costs  axe  expressly 
excluded  by  statute.  It  is  so  manifest  nptm 
prlndple,  and  tar  reasons  of  public  policy, 
that  costs  should  not  be  Included  in  deter- 


mining the  right  of  appeal,  Oat  we  do  not 
doubt  the  decisions  referred  to  would  have 
heea  the  same^lf  there  had  been  no  statute  on 
the  subject  It  is  contended  that  the  exdoalon 
of  costs  1^  statute  shows  the  <^nion  of  the 
legislature  to  have  been  that  costs  formed 
a  part  at  the  matter  In  oontroven^.  Xou 
cannot  exclude  what  was  never  Included,  and 
thoefore  the  lei^tive  purpose  seems  rather 
to  have  been  to  put  the  questioa  beyond  the 
realm  ot  oontroreraiy,  and  to  onpbaalse  the 
fact  that  costs  Ad  not  form  a  part  of  the 
mattn  In  controra«y,  and  could  not  be  so 
regarded.  The  subject  of  controveny  exists 
before  the  suit  Is  brought  The  suit  la  tin  re- 
sult whidi  f(^owB  the  existoice  of  a  natter 
of  controvaroy.  Costs  f(^w  as  an  Incident 
In  the  growth  or  progress  of  the  suit  There 
can  be  no  coats  until  the  matter  in  contro- 
versy has  cnlmlnated  in  a  suit,  and  costs  «an 
In  no  way  alter  the  nature  or  dbange  the 
character  of  the  matter  in  c<»itroversy.  So 
fiir  as  we  have  had  access  to  authwlllei^  not 
one  has  been  found  holding  costs  to  tw  any 
part  <^  the  mattor  in  otmtroverBiy.  On  the 
contrary,  costs  are  everywhere  regarded  as 
adventitioua  and  merely  Incidental,  and  in 
-  no  way  affecting  the  Jurisdiction.  As  an  in- 
cident of  the  controversy,  costs  are  taxed  un- 
der statutory  authority,  to  pay  <^teerB  who 
have  rendered  services  In  the  case,  or  tor 
witnesses  who  have  testified. 

Under  the  constructlMi  of  this  statute  con- 
tended t<a  by  the  plalntifl  in  error,  that 
costs  are  to  be  treated  as  part  fft  the  matt» 
In  controversy,  the  Judgment  of  a  Justice 
could  never  be  final,  notwithstanding  the 
plain  purpose  of  the  l^Islature  to  make  it 
so,  for  the  reason  that  If  the  litigants  saw 
proper,  eltiier  side  could  uunecessBrlly  In- 
crease the  coBtSh  and  thus  secure  the  right  ot 
appeal,  no  matter  how  small  the  sum  for 
which  the  suit  was  brou^t  In  this  way  the 
power  and  rtfl^t  of  the  legislature  to  xego- 
late  the  matter  of  appeals  would  be  defeated, 
and  transferred  to  the  litigants,  to  be  de- 
termined as  tiieb:  caprice  might  dictate 

The  leg^lature  has  said  that  thwe  afaaU  be 
no  appeal  from  a  Justice  acept  when  tlte 
matter  In  controversy,  exclusive  of  Intoest, 
exceeds  flO;  and,  as  we  have  serai  that  costs 
form  no  part  of  the  matter  In  controversy.  It 
follows  that  costs  are  not  to  be  conpnted 
the  Justice  in  determining  the  right  <tf  ap- 
peal from  his  Judgment 

For  the  foregoing  reasons  we  are  of  ophi- 
lon  that  the  drcult  court  properly  refused  to 
award  the  writ  of  mandamus  prayed  tot  by 
the  plaintiff  in  etrw,  and  Its  Judgment  is 
therefore  affirmed. 
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BERTHA  ZINC  CO.  t.  MARTIN'S  ADM'B.i 
(Supreme  Gonrt  of  Appeals  of  Virginia.  Ang. 

8.  1895.) 

Objections  to  Pleadinqs— Injori  to  Ehplots — 

MsOLiaSNCB  OF  MAaTEK— ASSUHPTION  Ot 

Rias— REASOrfABLK  Cake. 

1.  An  objection  that  thcr?  is  a  variance  be- 
tween the  evidence  and  the  allegations  should 
be  made  at  the  trial,  so  that  the  opposite  party 
may  be  giTen  the  opportunity  to  amend,  under 
Oode  1887,  i  8881. 

2.  It  is  not  negligence  per  M  In  an  employe 
to  warm  his  hands  in  cold  weather  at  a  fire 
where  dynamite  is  being  thawed,  where  there 
is  evidence  that  the  fire  wap  built  for  the  pur- 
pose of  allowing  the  employes  to  warm  tbem- 
selves.  as  well  as  thawing  dynamite,  and  that 
the  master  knew  that  his  servants  were  so 
using  the  fire. 

3.  In  entering  an  employment,  the  servant 
assumes  such  risks  as  are  ordinarily  Incident 
to  the  employment,  from  causes  open  and  ob- 
vious to  him,  the  dangerous  character  of  which 
he  had  an  opportunity  to  ascertain;,  and  he 
must  exercise  reasonable  care  and  caution  for 
his  own  safety  while  in  such  service. 

4.  The  court  Instmct-ed  the  jury:  "It  is  the 
duty  of  the  master  to  provide  safe,  sound,  and 

*  suitable  appliances  and  instrumentalities  for  the 
use  of  the  servant,  and  to  provide  generally  for 
his  safety  in  the  course  of  the  employment,  and 
to  use  proper  diligence  to  avoid  exposing  the 
servant  to  extraordinarT  risk."  Sdd  erroneous, 
in  that  it  made  such  duties  absolute,  and  not 
simply  to  use  such  care  as  reasonable  and  pm- 
dent  men  use  under  the  clrcumstancea. 

6.  A  court  is  bound  to  ^ve  any  instruction 
asked  for  by  either  party  which  correctly  ex- 
pounds the  law  upon  any  evidence  before  the 
jury. 

6w  In  thawing  dynamite,  such  reasonable 
care  Is  required  of  tJie  master  as  is  commen- 
surate witn  the  danger  which  may  reasonably 
be  apprehended  from  such  use,  and  such  ordi- 
nary care  as  reasonable  and  prudent  men  un- 
der like  circumstances  use  in  thawing  the  same. 

7.  Ordinary  care  depends  upon  the  circnm- 
Btances  of  the  particular  case,  and  is  such  care 
as  a  person  of  ordinair  prudence,  under  all  the 
circumstances,  would  nave  exercised,  and  must 
be  ascertained  by  the  general  usages  of  the  busi- 
ness. 

8.  The  master  is  not  hound  to  use  the  new- 
est and  best  appliances,  but  may  furnish  those 
of  ordinary  character  and  reasonably  safe. 

9.  Allowing  evidence  to  be  introduced  after 
both  parties  have  announced  that  they  have 
finished  rests  in  the  sound  discretion  of  the 
court,  and  its  action  will  not  be  held  erroneous 
unless  the  error  plainly  appear. 

10.  Expert  evidence  should  not  be  allowed 
after  both  sides  have  concluded  their  testimony. 

Btror  to  clrcalt  conrt,  Wytbe  county;  Sam- 
uel W.  WllliamB,  Judge. 

Action  by  SaxDoel  Martin's  administrator 
against  the  Bertha  Zinc  Company.  Judgment 
fw  defendant,  and  plolntltl  brings  error.  Re- 
versed. 

In  ttie  opinion,  reference  Is  made  to  a  num- 
ber of  instructions  offered  by  both  sides  and 
given  by  the  court,  which  are  as  follows: 

"PlalntifC's  Instructions. 

"No.  1  (as  given).  Duty  of  Master:  The 
court  InstjTjctB  the  Jury  Oiat,  before  using  a 
high  dangerous  eiploslve.  It  Is  the  duty  of 

1  Reported  by  F.  S.  Kirkpatrick,  Esq.,  of  the 
I^nobbms  bar. 


the  master  to  ascertain  and  make  known  to 
his  servants  the  dangers  to  be  reasonably 
apprehended  from  Its  us^  and  the  proper 
method  of  manipulating  It  with  reasonable 
safety;  and  the  ignorance  of  the  master  as 
to  the  dangers  to  be  apprehended  from  its 
use,  or  the  proper  methods  of  manipulating 
It,  will  furnish  no  excuse  when  the  master, 
by  the  exercise  of  reascaiable  diligence,  could 
have  obtained  such  knowledge. 

"No.  2  (as'given).  The  court  Instructs  the 
Jury  that  If  they  believe  from  the  evidence 
that  It  Is  dangerous  to  thaw  frozen  dynamite 
by  an  open  fire,  and  that  the  method  of 
thawing  dynamite  by  an  open  fire  Is  not 
reasonably  safe,  and  that  such  dangers  could 
be  avoided  or  greatly  reduced  by  the  use  of  ap- 
pliances and  methods  which  were  within  easy 
reach  of  the  master,  and  that  the  existence 
of  such  danger  and  the  means  of  avoiding 
it  or  greatly  reducing  It  were  known  to  the 
master,  or  by  the  exercise  of  reasonable  care 
and  diligence  on  bis  part  could  have  been 
known  to  him,  that  it  was  a  duty  that  the 
master  owed  his  servants  to  adopt  such  meth- 
ods and  use  such  appliances  as  were  reason- 
ably safe,  and  any  othw  methods  which  were 
not  reasonably  safe  wlU  not  eccuse  the  master 
for  Injuries  to  the  servant  reanltinK  there* 
from. 

"No.  3  (as  given).  The  court  instructs  the 
Jury  that  the  servant  assumes  the  ordinary 
risks  Incident  to  the  service  after  the  master 
has  used  proper  care,  diligence,  and  caution 
for  the  safety  and  protection  of  the  servant, 
commensurate  with  the  danger  to  be  rea- 
sonably apprehended  from  the  service;  and 
If  the  master  fails  to  use  such  care  and  cau- 
tion, and  an  injulr  results  therefrom,  It  is 
not  a  risk  incident  to  the  employment,  and 
the  master  Is  liable  therefor,  unless  the  dan- 
ger was  open  and  apparent  or  the  servant 
had  actual  knowledge  thereof. 

"No.  4  (as  given).  The  court  Instructs  the 
Jury  that  while  the  master  Is  not  required 
to  iffie  the  highest  degree  of  care,  or  the  latest, 
most-approved,  and  expensive  appliances,  yet, 
in  using  high  dangerous  explosive,  the  mas- 
ter owes  a  duty  to  his  servant  to  employ  ex- 
perienced agents  who  know  the  dangers  ordi- 
narily Incident  to  Its  use. and  the  proper  meth- 
ods of  manipulating  it  with  reasonable  safety, 
to  have  his  servants  whose  duties  bring  them 
in  contact  therewith  properly  instructed  and 
Informed  as  to  such  dangers,  and  to  adopt 
such  reasonably  safe  methods  and  use  such 
well-known  and  practical  appliances  to  avoid 
or  lessen  accidents  as  are  reasonably  safe 
and  weu  adapted  to  promote  safety  and  give 
protection  to  the  servant. 

"No.  5  (as  given).  The  court  Instructs  the 
Jury  that  If  they  shall  believe  from  the  evi- 
dence that  on  the  day  on  which  plaintifC's 
intestate,  Samuel  Martin,  was  Injured,  he, 
the  said  Samuel  Martin,  had  been  placed  by 
the  defendant  company  to  work  at  a  place  of 
safety,  and  that  said  Samuel  Martin  (with 
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the  knowledge  and  In  the  presence  of  the 
agent  of  the  defendant  company  who  was 
lu  authority  over  said  Samuel  Martin)  left 
his  said  place,  aud  went  a  short  distance  to 
a  fire,  and  was  there  injured  by  the  negli- 
gence of  the  defendant  company;  and  If  the 
jury  shall  further  believe  from  the  evidence 
that  the  said  Samuel  Martin,  In  leaving  his 
said  place  of  work  and  in,  going^  to  said  fire, 
had  reasonable  and  prc^wr  cause  for  so  do- 
ing, and  which  cause  was  sanctioned  by  the 
defendant  company,— then  the  said  Samuel 
Martin,  in  so  doing,  was  not  thereby  guilty 
of  such  contributory  negligence  as  to  bar 
a  recorery  In  13i1b  actlfm." 

,        "Defendant's  Instructions  Asked. 

"And  the  defendant  asked  the  court  to  give 
to  the  Joiy  the  seven  inatnictlonB  followliig, 
to  wit: 

"No.  1  (as  given).  The  court  instructs  the 
jury  that  negligence  cannot  be  assumed  In 
this  case  against  the  defendant  company,  but 
the  burden  of  proving  negUgaice  Is  on  the 
part  of  the  plaintiff,  who  alleges  it 

"No.  2  (refused).  The  court  InBtmcta  the 
jury  that  the  degree  of  caution,  care,  and 
dUIgence  exacted  by  the  law  of  the  defendant 
company,  in  providing  appliances,  methods 
of  work,  and  means  of  safety  for  the  employes 
in.  thawing  dynamite,  was  only  ordinary  and 
reasonable  care,  caution,  and  prudence  in  pro- 
viding and  adopting  reasonably  safe  appli- 
ances and  methods  In  thawing  said  dynamite. 
Therefore,  If  the  Jury  shall  believe  from  the 
evidence  that  tlie  method  of  thawing  dyna- 
mite by  the  defendant  company,  at  the  Ume 
the  Injury  occurred  from  the  explosion  com- 
plained of,  was  the  method  of  thawing  dyna- 
mite before  an  open  fire,  in  the  open  air,  and 
if  the  jury  shall  furth»  beUeve  from  the 
evidence  In  this  case  that  the  method  of  thaw- 
ing dynamite  was  reasonably  safe,  then  tin 
court  Instructs  the  jury  that  t3ie  defendant 
conipany  was  not  negligent  In  using  that 
mode  of  thawing  dynamite,  and  the  jury  will 
find  for  the  defendant 

"No.  S  (refused).  The  court  instructs  the 
jury  that  while  the  master  assumes  the  duty 
of  providing  reasonably  for  the  safety  of  bis 
employte,  yet  such  em^oyd  has  also  the  duty 
to  take  care  ct  himself;  and  such  employ^,  If 
he  goes  Into  a  dangwous  employment,  as- 
sumes all  of  the  dangers,  perils,  and  acci- 
dents that  are  ordinarily  Incident  to  such  dan- 
gerous employment  Therefore,  If  the  jury 
beliere  from  the  evidence  that  the  Injury 
complained  of  In  this  case  was  produced  by 
the  purely  acddental  occurrence  of  the  ex- 
plosion of  dynamite,  and  that  the  defraidant 
company,  in  the  performance  of  Its  duty,  had 
exercised  reasonable  care,  and  that  the  in- 
jury occurred  under  such  drcumstiinces,  with 
the  use  of  sudi  methods  and  appliances,  as 
were  reasonably  safe  and  ordinarily  used  and 
adopted  by  othw  companies  using  similar 
dynamite,  then  there  can  be  no  recovery  In 


this  case  for  the  plaintiff,  and  tbe  Jury  must 
find  for  the  defendant 

"No.  4  (refused).  The  court  instructs  tbe 
jury  that  where  a  servant  has  been  assigned 
to  do  work  at  a  particular  place,  wanders 
voluntarily  away  from  his  post  of  duty, 
prompted  by  curiosity,  Idleness,  or  otherwise, 
and  is  injured,  he.has  no  remedy  against  his 
employer.  Therefore,  if  the  Jury  shall  be- 
lieve from  the  evidence  tliat  Samuel  Martin, 
tbe  deceased,  was  employed  by  the  defendant 
company  to  work  at  drilling  earth,  on  top 
of  a  bank  at  ite  mines,  and  that  his  duty 
was,  with  a  drill,  pick,  or  shovel,  to  drill  a 
hole  in  said  earth,  and  that  it  was  a  safe  po- 
sition; and  if  the  jury  believe  from  the  evi- 
dence that  the  said  Samuel  Martin  voluntari- 
ly and  without  the  direction  ot  the  said  de- 
fendant company  or  Its  agents,  left  said  po- 
sitlon  to  which  he  was  assigned,  and  exposed 
himself  to  danger  by  going  to  a  fire  at  which 
dynamite  was  being  thawed  by  other  servants. 
.  of  the  defendant  company,  and  that  said  Sam- 
uel Martin  was  Injured  by  an  -explosion  of 
said  dynamite  at  said  fire,  to  which  he  went 
voluntarily  and  without  the  direction  of  the 
defendant  company  or  its  servants, — then 
the  said  Samuel  Martin  cannot  recover  for  an 
injury  thus  sustained. 

"No.  5  (refused).  The  court  Instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  Samuel  Martin's  post  of  duty  or  place 
of  work  was  not  at  the  fire  where  the  dyna- 
mite was  being  thawed,  but  that  he  went 
there  for  a  purpose  unconnected  with  bis 
business,  and  without  being  requested  or 
ordered  to  go  there,  and  that  by  reason  ct 
his  leaving  his  post  of  duty,  he  was  Injnred* 
then  his  own  negligence  contributed  to  hto 
death,  and  the  defendant  la  not  liable  there- 
for; and  they  will  find  for  the  defendant. 

"No.  6  (refused).  The  ctfort  Instructs  tbe 
jury  that  it  is  not  necrasaiy  for  the  defend- 
ant company  to  hare  adopted  the  most  mod- 
;  em  methods  for  the  thawlne  of  dynamite^ 
nor  such  as  are  safest  for  use,  nor  la  It  nec- 
essary that  the  company  should  have  pro- 
vided such  means  or  methods  as  would  ab- 
8(dut^  insure  the  safety  of  Its  employte; 
but  tbe  court  Instructs  the  jury  that  In 
the  thawing  of  dynamite  It  was  only  neces- 
sary for  the  defendant  company  to  hare  ex- 
ercised reasonable  and  ordinary  care  In  the 
adoption  of  the  method  of  thawing  said  dy- 
namite used  lay  the  company  was  a  reasuia- 
bly  BBle  one,  or  such  as  from  practical  ex- 
perience had  tteai  found  'to  be  reasonably 
safe,  then  the  defendant  comiiany  vaa  not 
guilty  of  negligence  in  adopting  and  "aalng 
such  m^od  of  thawing  Its  dynamite. 

*'No.  7  (refused).  The  court  inatracts  the 
jury  that  If  they  beUere  from  the  evidence 
that  thawing  dynamite  by  an  open  fire  is 
reasonably  safe,  and  the  method  ordinarily 
used  by  persons  thawhtg  dynamite,  then  the 
defendant  was  not  guilty  of  negligence  In 
thawing  in  this  way,  and  the  plaintiff  can- 
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not  recoTer  damages  for  any  Injuir  caused 
therefrom." 

"Court's  Instructions. 

"No.  '2  (as  given).  The  court  Inatructs  the 
jury  that  the  degree  of  caution,  care,  and 
diligence  exacted  by  the  law  of  defendant 
company  in  providing  appliances,  methods 
ot  work,  and  means  of  safety  for  Its  em- 
ployes in  thawing  dynamite,  was  such  ordi- 
nary and  reasonable  care,  caution,  and  dili- 
gence In  providing  and  adt^tlng  reasonably 
safe  appliances  and  methods  la  thawing 
dynamite  as  were  commensurate  with  the 
danger  which  might  reasonably  be  appre- 
hended therefrom;  and,  If  the  Jury  shall  fut^ 
ther  believe  from  the  evidence  in  this  case 
that  the  method  of  thawing  dynamite  used 
by  the  defendant  at  the  time  of  the  Injnry 
complained  ot  was  reas<Muibly  safe,  th«k 
the  eoQct  Instructs  the  Jury  that  the  defend- 
ant company  was  not  negligent  in  using 
that  mode  of  thawing  dynamite. 

"No.  3  (as  given).  The  court  Instructs  the 
jury  that  where  a  servant  who  has  been  as- 
signed to  work  at  a  particular  place,  with- 
out any  reasonable  or  proper  cause  tat  so 
doing,  vf^untarily  goes  away  from  his  post 
of  duty,  and  to  iujured  In  uonseqnence  there- 
of, be  has  no  remedy  against  his  employer. 
And  If  the  Jury  shall  believe  from  the  evi- 
dence that  Samuel  Martin,  the  deceased, 
was  employed  by  the  defendant  company  to 
work  at  drilling  earth  on  top  of  a  bank  at 
its  mines,  and  that  his  duty  was,  with  a 
drill,  plct^  or  shovel,  to  drill  a  hole  in  said 
earth,  and  that  It  was  a  safe  position;  and 
if  the  Jury  shall  further  believe  from  the  evi- 
dence that  the  said  Samuel  Martin  volun- 
tarily, and  without  the  direction  of  the  de- 
fendant company  or  its  agents,  and  with- 
out any  reasonable  or  proper  cause  for  so 
doing,  left  said  position  to  which  he  was 
assigned,  and  voluntarily  exposed  himself 
to  known  danger,  by  going  to  a  fire  at 
which  dynamite  was  being  thawed  by  other 
servants  of  the  defendant  company,  and  that 
the  said  Samuel  Martin  was  injured  by  an 
explosion  of  said  dynamite  at  said  Are  to 
which  he  went  voluntarily,  and  without  the 
direction  of  the  defendant  company  or  Its 
servants,  and  without  any  reasonable  or 
proper  cause  for  so  doing;  and  If  the  jury 
further  believe  from  the  evidence  that  the 
said  Samuel  Martin  in  so  doing  was  guilty 
of  negligence  which  proximately  contribut- 
ed to  hiB  Injury,— then  the  said  Samuel  Mar- 
tin's administrator  cannot  recover  for  an  In- 
jury thus  caused. 

"No.  4  (as  given).  The  court  instructs  the 
Jury  that  in  thawing  dynamite  it  was  the 
duty  of  the  defendant  company  to  exercise 
such  ordinary  care  and  caution  in  the  adop- 
tion and  the  use  of  methods  therefor  as  were 
reasonably  safe  and  commensurate  with  the 
danger  which  might  be  reasonably  appre- 
hended therefrom;  and  if  the  Jury  shall  be- 
lieve from  the  evidence  that  the  defendant 


company,  in  thawing  dynamite  at  the  time 
of  the  injury  to  said  Samuel  Martin,  did 
exercise  such  care  and  caution  as  Is  above 
stated,  and  that  the  method  of  thawing 
dynamite  as  used  by  the  defendant  company 
was  reasonably  safe  and  commensurate  with 
the  danger  reasonably  to  be  apprehended, 
then  the  defendant  company  was  not  guilty 
of  negligence  in  the  adoption  and  use  of 
such  methods. 

"No.  5  (as  given).  The  court  luBtruets  the 
jury  that  a  servant  entering  Into  a  danger- 
ous employment  asBumes  such  risks  as  are 
ordinarily  incident  to  the  employment  fn»n 
causes  open  and  obvious  to  the  servant,  the 
dangerous  character  of  which  he  had  oppor- 
tunity to  ascertain,  and  he  must  exercise 
reasonable  care  and  caution  for  his  own 
safety  while  engaged  In  the  master's  serv- 
ice; and  It  Is  the  duty  of  the  master  to  pro- 
vide safe,  sound,  and  suitable  appliances 
and  Instrumentalities  tor  the  use  of  the  serv- 
ant, and  to  provide  generally  tor  his  safety 
In  the  course  of  the  employmrait,  and  to  use 
pn^er  diligence  to  avoid  exposing  the  serv- 
ant to  extraordinary  risk." 

F.  S.  Blair  and  John  O.  Blair,  for  plaintiff 
In  error.  Walker  &  Caldwell,  for  defendant 
in  error. 

BUCHANAN,  J.  It  Is  assigned  as  error 
that  while  the  declaration  avers  that  the  de- 
fendant's Intestate  was  required  by  the  plain- 
tiff In  error  to  work  near  by  a  fire  where  dy- 
namite was  being  thawed,  and  which  place 
of  work  was  improper,  unsafe,  and  danger- 
ous, on  account  ot  Its  proximity  to  the  dyna- 
mite, the  proof  shows  that  the  Intestate  was 
not  at  ills  place  of  work,  but  had  gone  from 
it  to  a  fire  where  the  dynamite  was  being 
thawed  from  15  to  60  feet  distant,  and  re- 
ceived the  injuries  which  caused  tils  death  at 
the  fire,  and  not  at  his  place  of  work,  and 
that,  therefore,  there  was  a  variance  between 
the  pleading  and  proof,  for  which  the  Judg- 
ment of  the  court  should  be  reversed  and  the 
verdict  of  the  Jury  set  aside.  If  there  was 
such  a  variance  as  that  complained  of,  the 
objection  ought  to  have  been  made  In  the 
trial  court,  either  by  objecting  to  the  evi- 
dence when  offered,  or  by  a  motion  to  ex- 
clude after  the  evidence  had  been  received. 
SectlMi  3384  of  the  Code  was  enacted  to  ob- 
viate the  difficulties  which  frequently  arise 
after  a  trial  has  been  commenced,  when  It  ap- 
pears that  there  is  a  variance  between  the 
evidence  and  allegations  in  the  pleadings,  by 
allowing  the  pleadings  to  be  amended  upon 
such  terms  as  to  continuance  and  costs  as  the 
court  may  deem  reasonable,  or  by  directing 
the  jury  to  find  the  facts;  and  after  such  find- 
ing. If  the  court  be  of  opinion  that  the  vari- 
ance was  such  as  could  not  have  prejudiced 
the  opposite  party,  it  gives  Judgmoit  accord- 
ing to  the  right  of  the  case. 

The  objection  now  made  for  the  first  time 
should  liave  been  made  In  the  court  below, 
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80  that  the  plaintiff  in  that  court  might  have 
had  an  opportunity  to  have  moved  the  court 
.  to  have  adopted  the  one  or  the  other  of  the 
courses  provided  by  the  statute.  Having  toll- 
ed to  do  this,  we  do  not  think  that  the  Ques- 
tion can  be  raised  here  for  the  first  time,  and 
thia  assignment  of  enw  must  be  ovemiled. 

The  assignment  of  error  as  to  the  notice  for 
taking  the  depositions  of  witness  Walker  In 
this  cause,  and  In  two  other  causes  hy  differ- 
ent plaintiffs  against  the  same  defendant, 
was  waived  In  the  oral  argument 

Errors  are  assigned  as  to  the  action  of  the 
court  In  allowing  certain  questions  to  be  ask- 
ed and  answered  by  certain  witnesses  intro- 
duced by  the  defendant  in  error  as  experts,  as 
shown  by  bills  of  exceptions  Nos.  4,*  5,  6,  and 
7.  We  see  no  error  in  the  court's  action  In 
allowing  such  evidence  to  go  to  the  Jury,  and 
these  assignments  of  error  must  be  ovemiled. 

Nor  do  we  see  that  the  court  erred  in  its 
rulings  referred  to  In  bills  of  exceptions  num- 
bered from  8  to  19,  inclnslve,  In  allowing  cer- 
tain Questions  to  be  asked  and  answered,  and 
In  refusing  to  allow  certain  other  questions 
to  be  asked.  The  assignments  of  error  based 
upon  these  bills  of  exceptlms  must  also  be 
oveimled. 

The  defendant  In  error  moved  the  court  up- 
on the  trial  of  the  cause  to  give  five  Instruc- 
tions, embodying  the  law  of  the  ease  as  he 
contended  tor  It  The  plaintiff  In  error  ob- 
jected to  tbe  giving  of  these  instructions,  but 
the  court  overruled  Its  objection,  and  gave 
the  Instractlona  as  asked.  The  plahitlff  In 
error  moved  the  court  to  give  seven  instruc- 
tions, embodying  Its  view  of  the  law  of  the 
case.  To  the  giving  of  these  instructions  the 
defendant  In  error  objected,  and  the  court 
sustained  his  objections  to  all  of  the  Instruc- 
tions exc^t  No.  1,  which  was  given.  After 
the  court  had  refused  to  give  the  Inatmctlons 
of  the  plaintiff  In  error  numbered  from  2  to  7, 
Inclusive,  the  court  gave  four  Instructions  of 
its  own,  which  are  called  in  the  record  the 
"Court's  Instructions,"  and  numbered  2,  3,  4, 
and  5.  To  the  giving  of  the  Instructions  of 
the  defendant  In  error  by  the  court,  to  Its  re- 
fusal to  give  the  instructions  of  the  plaintiff 
In  error  except  the  first,  and  to  Its  giving  its 
own  instructions,  the  plaintiff  In  error  filed 
Its  three  bills  of  exception,  numbered  1,  2, 
and  3;  and  npon  these  three  bills  of  excep- 
tion are  based  Its  first  three  assignments  of 
error. 

We  see  no  error  in  tbe  court's  action  In  giv- 
ing Instructions  Noa.  1,  2,  and  5  of  the  de- 
fendant in  error.  They  correctly  state  tbe 
law  npon  the  pt^ts  upon  wliich  tbey  were 
glTen. 

iDStructlou  No.  4  offered  by  the  plaintiff  in 
error  does  not  clearly  and  plainly  state  the 
law,  while  the  instruction  given  by  the  court 
upon  that  point  does  so  state  It  We  think 
the  action  of  tbe  court  in  rejecting  that  In- 
struction, and  in  giving  Its  own  In  lieu  of  It 
was  correct 

Instruction  No.  5  offei*ed  by  the  plaintiff  in 


error  was  properly  rejected  by  the  court 
The  intestate  of  the  defendant  may  have  left 
bis  work,  and  gone  to  the  fire  where  tba 
dynamite  was  being  thawed,  without  either 
being  requested  or  ordered  to  do  so,  and  yet 
not  have  been  there  improperly.  There  Is  evi- 
dence in  the  cause  which  ten  Is  to  show  that 
the  fire  was  buUt  for  tBe  purpose  of  allovting 
the  hands  to  warm  by,  as  well  aa  tor  the  pur- 
pose of  thawing  the  dynamite 'and  that  the 
hands,  the  intestate  of  the  d^^idant  in  cc^ 
tor  among  them,  had  gone  there  several  times 
the  morning  of  the  accident  with  the  knowl- 
edge of,  and  without  objection  by  the  fore- 
man or  boss  In  charge  of  that  squad  of  banda 

Instruction  No.  3  of  the  court,  upon  tbe 
same  point,  correctly  states  tbe  law,  and  was 
properly  given. 

That  p(»*tion  of  the  Instruction  of  the  court 
numbered  6  which  defines  the  duty  of  a  serv- 
ant when  he  entered  Into  a  dangerous  em- 
ployment, and  declares  that  he  "assumes  sncli 
risks  as  are  ordinarily  Intddent  to  tbe  em- 
ployment  from  causes  open- and  obvious  to 
the  servant,  tbe  dangerous  character  of  which 
he  had  an  opportunity  to  ascertain,  and  tbat 
he  must  exercise  reasonable  care  and  <Antlon 
for  his  own  safety  while  engaged  In  the  mas- 
ter's service,"  Is  a  clear  and  correct  state- 
ment of  the  law;  but  tbe  other  portion  of 
the  Instroctlon,  wblcta  declares  that  "it  is  tbe 
duty  of  the  master  to  provide  safe,  sound, 
and  suitable  appliances  and  Instnimentalltlea 
for  the  use  of  the  servant,  and  to  provide  gen- 
erally for  his  safety  in  tbe  course  of  tbe  em- 
ployment, and  to  use  propo:  diligence  to 
avoid  exposing  the  servant  to  extraordinary 
risk,"  la  plainly  incorrect,  as  it  imposes  a 
much  higher  duty  upon  the  master  In  provid- 
ing appliances  and  InstrumentalitleB  for  his 
servant's  use  than  the  law  Imposes.  The  role 
upon  the  subject  In  this  state  Is  that  it  is  the 
duty  of  the  master  to  exercise  wdlnary  care, 
— tiiat  is,  such  care  as  retuonable  and  prudent 
men  use  under  like  circumstances,— in  p«^ 
vlding  safe  and  suitable  appliances  and  in- 
strumentalities for  the  work  to  be  done,  and 
In  providing  generally  for  the  safety  of  tbe 
servant  in  the  course  of  the  employment;  re- 
gard being  had  to  the  work,  and  the  difficul- 
ties and  dangers  attending  It  Iron  Co.  v.  El- 
klns,  90  Va.  249,  201,  17  S.  B.  890;  BaU^, 
Mast  Llab.  pp.  8,  0;  Bleb.  Noncont  Law,  i 
645. 

The  Instruction  given  on  thia  point  dedares 
It  to  be  the  master's  duty  to  provide,  not  rea- 
sonably safe,  sound,  and  suitable  appUancea 
and  Instrumentalities  for  the  use  ot  the  serv- 
ant but  It  Implies  that  they  must  be  abso- 
lutely safe,  sound,  and  suitable;  and  he  is 
required,  not  to  exercise  ordinary  care  In  pro- 
viding gena-ally  for  the  safety  of  the  servant 
In  the  course  of  the  employment  but  he  must 
do  so  absolutdy.  The  duty  thus  imposed  1^ 
the  instruction  upon  the  master  for  tbe  safety 
of  his  servant  is  a  higher  degree  of  duty  ttian 
Is  imposed  upon  the  servant  for  his  own  pro- 
tection, and  is  contrary  to  reason,  as  weli  aa 
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to  law,  for  no  master  can  be  required  to  do 
more  for  his  servant's  safety  than  the  servant 
Is  required  to  do  for  his  own  safety. 

Instraction  No.  2  offered  by  the  plaintiff  In 
STor  correctly  states  the  law,  and  ought  to 
have  been  given;  and  the  refusal  of  the 
court  to  give  it  was  error,  and  reversible  er- 
ror, unless  some  other  instruction  glren  by 
the  court  cured  it.  A  party  has  the  right  to 
have  bis  own  instruction  given  as  he  of- 
fers tt,  if  It  clearly  and  correctly  states  the 
law  and  Is  applicable  to  the  facts  of  the  case. 
In  Rosenbamns  v.  Weeden,  18  Grat,  at  page 
799,  Judge  Moncure,  la  delivering  the  opin- 
ion of  the  court,  says  that  "a  court  is  bound 
to  give  any  Instruction  asked  for  by  either 
party  which  ccHrectly  expounds  the  law  up- 
on any  evidence  before  the  Jury."  Railroad 
Co.  v.  Polly,  14  Grat  447,  448,  468. 

The  instruction  of  the  court  numbered  2, 
given  in  lieu  thereof,  was  substantially  the 
same  instruction*  except  the  addition  that  the 
reasonable  care  required  of  the  master  was 
such  as  was  commensurate  with  the  danger 
which  might  reasonably  be  apprehended  from 
the  use  of  dynamite.  If  the  court  had  added, 
further,  "and  such  ordinary  care  as  reason- 
able and  prudent  persons  under  like  <drcum- 
Btances  use  in  thawing  dynamite,"  th^e 
would  be  no  objection  to  the  instructioD  giv- 
en by  the  court;  but  the  addition  that  was 
made  by  the  court  was  calculated  to  mislead 
the  Jury,  and  to  make  the  impression  upon 
them  that  something  more  than  ordinary  care 
was  necessary  on  the  part  of  the  master  in 
providing  and  adopting  methods  and  appll- 
ances  for  thawing  dynamite. 

According  to  the  rule  in  this  state  and  gen- 
erally (though  in  some  Jurisdictions  there 
seems  to  be  required  a  higher  degree  of  care), 
the  master  Is  not  required  to  exercise  more 
than  ordinary  care  for  the  safety  of  his  serv- 
ant, no  matter  how  hazardous  the  business 
may  be  in  which  the  servant  la  engaged. 
But,  while  the  rule  of  duty  upon  the  master 
in  ];ffovIdIng  for  the  safety  of  his  servant  is 
always  and  invariably  the  exercise  of  or- 
dinary care,  It  is  not  to  be  understood  that 
the  ordinary  care  required  is  the  same  In  all 
undertakings  and  under  all  circumstances. 
"Ordinary  care  depends  upon  the  circumstan- 
ces of  the  particular  case,  and  is  such  care  as 
a  person  of  ordinary  prudence,  under  all  the 
circumstances,  would  have  exercised."  This 
was  the  doctrine  laid  down  by  this  court  in 
the  case  of  Railroad  Co.  v.  Ormsby,  27  Grat. 
455,  and  which  bas  been  reiterated  la  sub- 
stance in  subsequent  cases,  as  late  as  the 
case  of  Iron  Oo.  v.  Elklna.  80  Ya.  240,  291, 17 
8.  B.  890. 

If  the  court.  In  any  other  Instruction  given, 
had  instructed  the  Jury  that  the  ordinary 
care  required  of  the  master,  In  providing 
safe  appliances  and  methods  in  thawing  dyna- 
mite, was  such  care  as  reasonable  and  pru- 
dent men  exercise  under  like  circumstances 
when  using  dynamite.  It  would,  perhaps, 
have  cured  the  defect  In  the  court's  instruo- 


tl<m;  but  DO  such  Instruction  was  given,  al- 
though the  plaintiff  In  error,  in  Its  Instrue- 
tions  numbered  3,  6,  and  7,  attempted  to  have 
the  Jury  instmcted  upon  that  point;  and 
while  the  language  used  In  each  of  those  In- 
structions upon  that  point  was  objectionable, 
and  tbcy  conld  not  be  given  as  offered,  the 
court  ought  to  have  amended  them,  or,  U  it 
rejected  them  as  It  did,  it  was  error  to  give 
its  own  In  lieu  oC  them  vrlthout  Instructing 
upon  that  point,  which  was  a  vital  one  In 
the  case.  Scientific  experts  of  the  highest 
character  and  reputation  had  testified  In  the 
case  that  the  thawing  of  dynamite  before 
an  open  fii'e,  in  the  open  air,  was  very  dan- 
gerous, and  that  there  were  cheap  appliances 
for  thawing  it  which  greatly  decreased  the 
danger.  Practical  experts,  railroad  builders, 
of  character  and  wide  experience,  who  had 
been  engaged  in  using  dynamite  for  many 
years  in  the  building  of  riUlroads  and  other 
works  requiring  the  ose  of  powerful  ei^lo- 
Blves,  testified  that  the  usual  and  common 
method  of  thawing  dynamite  was  before  an 
open  fire.  In  the  open  air,  and  that  they  re- 
garded that  method  as  safe  and  the  most 
practicable,  and  had  known  very  few  instances 
in  which  Injuries  bad  resulted  from  dynamite 
being  thawed  In  that  manner. 

If  the  view  of  the  scientific  experts  were  to 
prevail  with  the  Jury,  the  thawing  of  dyna- 
mite before  an  open  fire,  In  the  open  air,> 
was  gross  negligence.  If  the  opinion  of  the 
practical  experts  were  to  control,  that  meth- 
od seemed  to  be  the  usual  and  conunon  one, 
and  reasonably  safe.  The  plaintiff  In  error, 
if  it  requested  It,  had  the  right  to  have  the 
court  instruct  the  Jury  that  the  measure  of 
ordinary  care  imposed  upon  It  for  the  safety 
of  Its  servants  in  the  use  of  dynamite  was 
that  ordinary  care  which  reasonable  and 
prudent  men  would  and  do  exercise  under 
like  circumstances. 

The  degree  of  care  required  in  such  cases, 
under  our  law,  must  be  ascertained  by  the 
general  usages  of  the  business.  The  reason 
for  such  a  rule  is  clearly  and  forcibly  stated 
In  the  case  of  Titus  v.  Railroad  Co.,  188  Pa. 
St  618.  626,  30  Atl.  517.  In  that  case  it 
was  said:  "All  the  cases  agree  that  the  mas- 
ter Is  ^ot  bound  to  use  the  newest  and  best 
appliances.  He  performs  his  duty  when  he 
farolshes  thcwe  of  ordinary  character  and 
reasonable  safety,  and  the  former  Is  the  test 
of  the  latter;  for,  in  regard  to  tbe  style  of  the 
implement  or  nature  of  tbe  mode  of  perform- 
ance of  any  work,  'reasonably  safe'  means 
safe  according  to  the  usages,  habits,  and 
ordinary  risks  of  the  business.  Absolute 
safety  Is  unattainable,  and  employers  are  not 
Insurers.  They  are  liable  for  the  consequen- 
ces, not  of  danger,  bat  of  negligence;  and  tbe 
unbending  test  of  negligence  in  methods,  ma- 
chinery, and  appliances  is  the  ordinary  usage 
of  the  business.  No  man  Is  held  by  law  to  a 
higher  degree  of  skill  than  the  fair  average 
of  his  profession  or  trade,  and  tbe  standard 
of  due  care  Is  tbe  conduct  of  tbe  average 
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prudent  man.  The  test  of  negligence  in  the 
employers  Is  the  same,  and  however  strongly 
they  may  he  convinced  that  there  is  a  better 
or  less  dangerous  way,  no  jury  can  be  per- 
mitted to  say  that  the  usual  and  ordinary 
way,  commonly  adc^tcd  by  those  tn  the  same 
business,  is  a  negligent  way,  for  which  lia- 
bility shall  be  imposed.  Juries  must  neces- 
sarily determine  the  reeponsiblUty  of  individ- 
ual fonduct,  but  they  cannot  be  allowed  to 
set  a  standard  which  shall,  In  effect,  dictate 
the  customs  or  control  the  business  of  the 
community."  Bems  t.  Goal  C!o.,  27  W.  Va. 
285,  303. 

Instruction  No.  4  given  for  the  defendant  in 
error  was  misleading,  and,  under  the  (acts 
of  the  case,  erroneous.  It  Informs  the  jury, 
among  other  things,  that  It  was  the  mas- 
ter's duty  "to  adopt  such  reasonably  safe 
methods,  and  use  sncb  well-known  and  prac- 
tical appliances,  to  avoid  or  lessen  acci- 
dents, as  are  reasonably  safe  and  well  adapt- 
ed to  promote  safety  and  give  protection  to 
the  servant"  The  evidence  In  this  case 
showed  that  the  method  of  the  defendant  In 
error  In  thawing  dynamite  was  before  an 
open  fire,  in  the  open  air,  and  that  he  had 
no  appliance  for  the  purpose.  It  also  tended 
to  show  that  there  were  practical  appliances 
in  use  for  the  purpose  of  thawing  dynamite 
reasonably  safe.  There  was  no  charge  in  the 
declaration  and  no  evidence  In  the  case  that 
the  plaintiff  In  error  was  negligent  in  pro- 
viding appliances  of  any  kind  except  as  to 
the  thawing  of  dynamite.  The  portion  of  the 
instruction  quoted  above  could  therefore  have 
no  relevancy  to  the  case,  unless  It  referred  to 
the  appliances  to  be  used  In  thawing  dyna- 
mite. If  it  did  refer  to  that.  It  was  clearly 
misleading.  The  plaintiff  In  error,  as  above 
stated,  had  no  appliances  whatever  for  thaw- 
ing dynamite,  and  the  very  question  In  issue 
was  whether  or  not  Its  failure  to  provide 
such  appliances  was  negligence.  Thfs  instruc- 
tion does  not  say  that  It  was  Its  duty  to  adopt 
reasonably  safe  methods,  or  use  well-known 
and  practical  appliances,  but  it  says  it  was 
Its  duty  to  do  both;  thus,  in  effect,  taking 
from  the  Jury  the  right  to  deteVmine  whether 
Its  method  of  thawing  dynamite  before  an 
open  fire,  without  such  appliances,  was  rea- 
sonably safe.  As  a  general  proposition,  the 
instruction  Is  correct;  but,  when  applied  to 
the  facts  of  this  case.  It  was  clearly  mislead- 
ing, and  ought  not  to  have  been  given. 

Without  discussing  further  the  instructions 
given  and  rejected,  we  have  said  enough  to 
show  what  principles  of  law  should  govern 
upon  the  next  trial  of  the  case  if  the  evidence 
be  substantially  the  same  as  it  was  upon  the 
last  trial. 

The  assignment  of  error  based  upon  bill 
of  exceptions  No.  20  Is  that  after  the  evi- 
dence was  all  In,  and  the  Instructloos  had 
been  argued  before  the  court,  the  counsel  for 
the  defendant  in  error  announced  that  they 
wanted  to  introduce  some  after-discovered 
evidence,  which  they  stated  they  bad  just 


discovered,  to  which  the  plaintiff  objected, 
but  the  court  overruled  its  objection,  and 
allowed  the  evidence  to  be  introduced.  The 
witness'  was  introduced  as  a  practical  expert 
upon  the  subject  of  the  use  of  dynamite,  and 
his  evidence  covers  some  13  pages  in  the 
printed  record.  No  cause  was  shown  for  its 
introduction  at  that  late  period  of  tbe  trial 
In  which  It  was  offered,  except  that  the  coun- 
sel of  tbe  defendant  had  Just  then  discovered 
It 

Tbe  question  of  allowing  the  Introduction 
of  evidence  after  the  parties  have  announced 
that  they  are  through,  or  after  tbe  case  has 
been  submitted  to  the  jury,  rests  In  the  sound 
discretion  of  the  court;  and  Its  action  will 
not  l>e  held  erroneous  unless  It  appears  that 
in  tbe  exercise  of  that  discretion,  it  has  plain- 
ly erred.  The  erldence  allowed  to  be  Intro* 
duced  In  tills  case  vbb  ucpert  evldoice,  and 
not  evidence  of  any  fact  affectlns  the  Issue 
In  the  case.  Expert  witnesses  can  ordinarily 
be  had  without  much  difficulty,  and  tbe 
parties  are  therefore  not  d^endent  upon  any 
particular  witness  by  which  to  make  oat 
their  case,  and  should  not  be  allowed  to  Intro- 
duce expert  evidence  after  both  sides  have 
announced  that  they  are  through  wltii  their 
evidence,  and  further  steps  have  been  taken 
in  the  case,  except  under  very  extraordinary 
circumstances  and  for  good  cause.  But.  as 
this  case  has  to  be  reversed  upon  other 
grounds,  it  Is  unnecessary  to  say  more  upon 
this  jwint,  as  such  a  question  ts  not  likely  to 
arise  upon  the  next  trial 

The  judgment  In  this  case  must  be  revuaed, 
and  a  new  trial  bad.  In  acoordance  with  the 
views  eqtressed  In  this  <q^nlon. 


(n  V%.  780) 

STOVER  V.  COMMONWEALTH.! 

(Supreme  Court  of  Appeals  of  Virginia.  Sept 
18, 1885.) 

LiFB  Sbntbrci  o:t  Thikd  Co^ivicnoN— IifSAxm 
—Effect  of  Cosviction. 

1.  Under  Ood«  1887,  K  3805,  3806,  provid- 
Ine  for  sentenciag  for  ufe  a  convict  who  has 
been  previously  twice  aeutenced  to  the  penitea- 
tlarr,  one  cannot  be  so  sentenced  anieaa  it  ap- 
pears that  the  preTious  offenses  were  made  fel- 
onies in  themselves,  and  not  made  so  in  the  par- 
ticular case  because  of  prior  convictions. 

2.  Where  defendant's  sanity  is  directly  la 
issue,  a  conviction  necessarily  establishes  his 
sanity,  and  the  refusal  to  afterwards  inquiie 
into  that  fact  is  proi>er,  nothing  having  trans- 
pired since  the  trial  to  raise  the  quesoon. 

Error  to  hustings  court  of  Staunton; 
Charles  G rattan.  Judge. 

Joshua  H.  Stover  was  convicted  of  larceny, 
and  brings  error.  Reversed. 

R.  Lockhart  Gray,  for  plaintiff  in  error. 
R.  Taylor  Scott  Atty.  Gen.,  for  the  Com- 
monwealth. 


1  Reported  by  F.  &  Klrkpatrick,  Esq.,  et  the 
Lynchburg  bar. 
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BUCfHANAN,  J.  The  aeensed  waa  Indict- 
ed .for  petit  larceny  In  tbe  ImatbigB  court 
of  tbe  city  of  Staunton.  The  Indictment,  in 
addition  to  the  charge  of  petit  larceny,  ctm- 
talQed  tbe  farther  allegations  that  tbe  ac- 
cosed  had,  before  tbe  commission  of  the  at- 
teiDB6  for  which  he  waa  then  Indicted,  been 
convicted  of  like  offensea.four  times,  and 
sentenced  therefor;  that  after  these  four 
omTlcttons,  and  prior  to  tbe  commission  of 
the  offense  charged  in  the  Indictment,  he 
had  been  twice  amrlcted  and  sentenced  to 
confinement  In  the  penitentiary  in  the  Unit- 
ed States  for  offenses  of  like  character. 

Hie  jnty  found  that  he  was  gnllty  of  the 
offense  <3iarged  In  the  indictment,  and  that 
he  had,  befc«e  the  commission  of  that  of-, 
fense,  been  twice  ccmvlcted  and  sentenced 
for  like  ofCensefl.  They  also  fonnd  that  he 
had  twice  before  been  convicted  and  sen- 
tenced to  confinement  In  the  penitentiary  In 
the  United  States. 

The  trial  conr^  being  of  opinion  that  the 
allegatl<»ui  of  the  Indictment  and  the  find- 
ings ot  the  Jury  bronght  the  case  within 
the  provisions  ot  secticHi  8906  of  tlie  Code, 
sentenced  the  accused  to  cmflnement  In  the 
penitentiary  for  life.  This  action  of  the 
court  is  assigned  as  error. 

Section  3906  of  tiie  Code  provides  that, 
"when  any  sach  convict  shall  have  been 
twice  before  sent^ced  in  the  United  States 
to  confinement  in  the  penitentiary,  he  shall 
be  sentenced  to  be  confined  in  the  peniten- 
tiary for  life."  TbB  preceding  sectiw  <a  the 
Code,  and  the  one  to  which  we  must  look 
for  the  meaning  of  the  words  "mch  con- 
vict," provides  that,  "where  any  £>»8on  is 
convicted  of  an  offence,  and  sentenced  to 
confinement  therefor  In  the  penitentiary, 
and  It  Is  alleged  in  the  indictment  on  which 
he  is  convicted,  and  admitted,  or  by  the 
jury  found,  that  he  had  before  been  sen- 
tenced in  the  United  States  to  a  like  punish- 
ment, he  shall  be  sentenced  to  be  confined 
five  years  In  addition  to  the  time  to  which 
he  is  or  would  be  otherwise  sentenced." 
This  section  shows,  we  think,  that  the  words 
"such  convict,"  as  used  In  section  3906,  re- 
fer to  a  person  who  has  been  twice  before 
indicted,  convicted,  and  sentenced  to  con- 
finement lb  the  penitentiary  in  the  United 
States  for  offenses  which  are  penitentiary 
<^enBe8  In  themselves  when  committed,  and 
not  made  so  because  of  repeated  convicttons 
and  sentences  for  offenses  which  would  oth- 
erwise be  misdemeanors.  In  other  words, 
we  do  not  think  that,  under  sections  3905 
and  3906  of  the  Code,  any  person  can  be  sen- 
tenced to  confinement  in  the  penitentiary 
for  life  upon  conviction  of  an  offense  which 
is  punishable  by  confinement  In  the  peniten- 
tiary because  be  has  been  twice  before  con- 
victed and  sentenced  to  confinement  in  the 
penitentiary,  unless  It  appears  that  these 
offenses  were  felonies  In  themselves,  and 
not  made  felonies  in  the  particular  case  be- 
cause of  the  prior  conviction  of  the  party 


accused.  This  view  is  strengthened  hy  the 
prior  legislation  upon  this  subject 

The  law  of  1796  (Code  1803,  p.  850,  c.  200) 
which  pEovldedi  among  other  things,  for  the 
establishmoit  ot  the  penitentiary  and  the 
abollticHi  of  capital  punishment  (except  for 
murdo:  in  the  first  degree),  declared,  In  the 
twenty-fonrth  section,  that  "if  any  j^erson 
convicted  of  any  crime,  which  Is  now  capi- 
tal or  a  felony  of  death  without  b^ieflt  of 
clergy,  shall  commit  any  such  offence  a  sec- 
ond time,  and  shall  be  legally  convicted 
thereof,  he  shall  be  sentenced  to  undergo  an 
imprisonment  In  said  penltentlaiy  honse  at 
hard  hibor  for  life,"  etc. 

In  1  Bev.  Code,  p.  610,  c.  171,  i  13,  It  la 
provided  that  "If  any  poson  gntl^  of  an 
offmce  pimishable  confinement  In  the 
penltenttory  shall  have  been  convicted 
thereof"  etc  "and  shaU  aftrawaids  com- 
mit any  other  oflSsnce,  which  by  law.  If  there 
bad  beea  no  previous  craivictlon,  would  have 
been  punishable  with  confinement  in  the 
penitentiary  for  a  period  not  less  than,  five 
years,  every  such  offender  being  thereof 
lawfidly  convicted,  shall  be  punished  1^  con- 
finement in  said  penitentiary  for  life." 

These  provisions  have  been  In  various  re- 
spects modified  snbsequent  legislation,  but 
In  none  of  tbe  changes  made,  so  far  as  we 
can  ascertain,  is  there  any  such  change  in  the 
language  used  as  to  show  an  intention  on  the 
part  of  the  legislature  to  alter  or  dispense 
with  the  requirement  that  the  original  offense 
(upon  which  are  based  the  snbsequent  pro- 
ceedings which  result  In  a  life  sentence  in  the 
poiltentlaiT)  must  be  a  felony,  or  a  crime 
punishable  by  confinement  In  the  peniten- 
tiary, because  of  the  character  of  tbe  offense, 
and  not  because  of  the  character  of  the  of- 
fender. This  construction  of  these  sections 
of  the  Code  seems  to  be,  not  only  the  natu- 
ral and  proper  one  from  their  language  and 
history,  but  It  avoids  bringing  them  in  ooa- 
filct  with  the  next  section  (3007)  of  the  Code. 
That  section  provides  that  "when  any  pear- 
son  Is  convicted  of  petit  larceny,  and  It  Is  al- 
leged In  the  Indictment  on  which  he  la  con- 
victed, and  admitted,  or  by  the  jury  or  jus- 
tice before  whom  he  Is  tried,  found  that  he 
has  been  befcM*e  sentenced  in  the  United 
States  for  tbe  like  offence,  he  shall  be  con- 
fined in  Jafi  not  less  than  thirty  days,  nor 
more  than  one  year;  and  for  a  third  time  or 
any  snl»equent  offence,  he  shall  be  confined 
In  the  penitentiary  not  less  than  one  nor  more 
than  two  years."  If  it  be  held,  as  was  done 
by  the  trial  conrt,  that  a  party  who  has  been 
convicted  and  sentenced  to  confinement  in  the 
penitentiary  twice  before  for  petit  larceny 
can,  upon  a  third  conviction  for  the  same  of- 
fense, be  sentenced  to  the  penitentiary  for 
life,  that  portion  of  section  3907  which  pro- 
vides that  "for  a  third  or  any  subsequent 
offence  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  year  nor  more  than 
two  years,"  Is  rendered  Inoperative  after  be 
has  been  convicted  and  sentenced  to  the  peni- 
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tentlary  twice  for  petit  larceny,  for  tben  his 
punlBbment  woald  no  longer  be  controlled  by 
section  3007,  but  by  section  3900. 

By  holding  that  sectlcms  3905  and  3906  of 
the  Code  do  not  apply  to  convictions  for  petit 
larceny  and  sentences  to  the  penitentiary 
therefor,  bnt  that  such  cases  are  governed,  by 
section  3907,  the  different  provisions  of  these 
statutes  are  reconciled,  and  they  are  made 
consistent  aAd  harmonlons,  and  llius  a  result 
fs  reached  which  one  of  the  cardinal  rules  of 
Mmstmctlon  makes  It  the  du^  of  courts  to 
accomplish.  If  possible,  In  construing  atat- 
utes. 

It  Is  also  assigned  as  error  that  the  court 
refused  to  exclude  from  the  consideration  of 
the  Jury  the  evidence  introduced  to  prove  that 
,  the  accused  had  been  convicted  and  sentenced 
to  the  peoJtentiary  on  the  16th  day  of  No- 
vember  in  the  year  1887,  because  the  allega- 
tion of  the  Indictment  was  that  such  convic- 
tion and  sentence  were  on  the  10th  day  of 
Oat  month,  and  there  was  therefore  a  vari- 
ance between  the  time  alleged  and  the  time 
proved. 

It  Is  unnecessary  to  decide  this  question 
whether  there  was  a  variance,  as  that  evi- 
dence was  wholly  Immaterial  in  the  view  we 
have  taken  of  this  case.  Its  admission  did 
not  prejudice  the  accused.  The  Jury  fixed 
his  term  of  confinement  In  the  penitentiary  at 
one  year,  the  shortest  period  which  they 
could  fix.  Tlielr  verdict  was  clearly  and  ftil- 
ly  sustained  by  the  material  and  legitimate 
evidence  hitrodaced.  An  appellate  court  does 
not  reverse  the  trial  court  for  errors  In  the 
admission  of  evidence  when  It  can  clearly 
see  that  no  prejudice  did  or  could  result 
therefrom  to  the  accused. 

Neither  is  it  necessary  to  consider  the  as- 
slKuments  of  error  based  upon  the  action  of 
the  court  In  sentencing  the  accused  to  con- 
finement In  the  penitentiary  for  life,  since 
that  action  of  the  court  was  erroneous  and 
must  be  reversed. 

The  ln8tnictl<MiB  given  by  the  court  npon 
the  subject  of  the  prisoner's  Insanity  correct- 
ly stated  the  law  to  the  Jury  under  the  facts 
of  this  case,  and  this  a£aigmnent  of  error  to 
the  action  of  the  court  in  giving  and  refusing 
Instructions  upon  this  point  must  be  overrul- 
ed. 

The  court  properly  refused,  after  the  ver- 
dict of  the  Jury  bad  been  rendei'ed,  to  Impanel 
another  Jury  to  determine  the  sanity  of  the 
accused.  That  Question  had  been  directly 
put  In  issue  upon  the  trial  of  the  case,  and 
the  Juiy,  in  finding  him  guilty  of  the  offeuse 
charged,  necessarily  found  that  he  was  sane 
when  It  was  committed.  Nothing  had  tran- 
spired since  the  trial  which  could  cause  the 
court  to  have  any  reasonable  doubt  as  to  his 
sanity,  or  authorize  it  to  proceed  under  sec- 
tion 4032  of  the  Code.  The  after-discovered 
evidence  relied  on  upon  the  motion  for  a  new 
trial  was  plainly  insufficient,  undo:  the  well- 
aettled  rules  of  this  couit.  It  was  merely 
ciuuulatlr&   No  aufilcient  reason  was  shown 


why  these  alleged  aft^-dlscovered  witnesses 
could  not  have  been  produced  at  the  trial. 
The  hustings  court  did  not  err  In  overmling 
the  motion  for  a  new  trial. 

We  see  no  error  In  the  proceedings  of  the 
hustings  court  prior  to  its  action  up<mthever- 
dict  of  the  Jury.  In  sentencing  the  accused 
to  confinement  in  the  penitentiary  for  life  It 
erred,  and  for  this  error  Its  Judgment  must 
be  reversed,  and  the  cause  remanded  to  the 
said  hustings  court,  with  dh^ctlons  to  It  to 
enter  Judgment  in  accordance  with  the  Ttt*- 
dict  of  the  Jury,  which  fixed  his  torn  of  con- 
finement in  the  potential;  at  one  yetx. 


^Ta.lM| 

CENTRAL  LAND  GO.  OF  BUCHANAN  t. 

OBBNOHAIN  et  aLi 
(Supreme  Court  of  Appeals  of  Virginia.  Sept. 

26.  Ifi950 

Patmbht  or  Costs  on  Nbw  Trul— WAxm— 

APPBALi— RbCOBD— COMMUSIOJW  roB 

Sale  op  Laud. 

1.  Under  Code  1887,  6  3542,  providing  for 
the  payment  of  costs  by  the  party  to  whom  a 
new  trial  Ib  granted  before  the  new  trial  may 
be  bad,  wbere  the  oppoalte  party  proceeds  with 
the  second  trial  wltnout  muiing  a  motion  that 
the  costs  be  paidt  he  will  not  be  allowed  to  ob- 
ject that  said  costs  have  not  been  paid,  rither 
in  the  lower  or  am>ellate  court. 

2.  ThoujA  the  record  should  show  that  a 
motion  for  a  new  trial  was  made  and  overroled, 
it  is  not  necessary  that  a  formal  bill  of  excep- 
tions be  taken  to  the  action  of  the  court  in  over- 
mling the  motion. 

3.  The  proBpectns  of  a  company,  red  ting 
that  if  the  company  take  and  hold  <xrtain 
lands  It  shall  pay  therefor  "actual  cost,"  kdd  to 
mean  that  the  company  should  pay  for  the 
lands  the  actual  price  paid  to  the  owners  there- 
of, excluding  therefrom  all  profits  to  promoters 
received  as  commisaions  from  the  owners. 

4.  l^ie  prospectus  of  a  company  provided 
for  the  payment  of  compensation  to  Its  pro- 
mctera.  u.  and  J.  sold  to  the  company  a  tract 
of  land  as  agents  of  the  owner,  who  had  agreed 
to  allow  them  a  commission.  The  company 
paid  the  entire  purchase  price  to  the  owner,  and 
subsequently  collected  of  him  the  commission 
due  O.  and  J.,  and  the  latter  sued  the  company 
for  this  money.  The  agents  received  a  part  of 
the  promoters'  fund.  Sdd  that.  If  O.  and  J. 
were  not  promoters  of  the  company  at  the  time 
they  made  the  contract  with  the  owner  for  tiie 
land,  they  were  entitled  to  said  commissions, 
bat,  if  they  were  promoters  at  that  time,  they 
were  not  entitled  to  the  same. 

Error  to  circuit  court,  Botetourt  oonnty;  H. 

B.  Blair,  Judge. 

Action  by  O,  E.  Obenchain  and  William 
Joliffe  against  the  Central  Land  Company  of 
Buchanan.  Plaintiffs  had  Judgment,  and  de- 
fendant brings  error.  Reversed. 

Defendant's  instruction  No.  1  (refused  as 
offered,  but  modified):  "The  court  instructs 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  William  Joliffe  and  O.  E.  Ohai- 
chain,  at  the  time  they  received  the  sum  of 
$2,286  for  theb*  services,  as  set  forth  in  the 
prospectus,  knew  that  the  Central  Land  Com- 
pany considered  that  sum  as  In  payment  of 


1  R^)orted  F.  S.  KirkpattidE,  Esq.,  of  the 
Lynchburg  bar. 
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commlRslone  on  lands  purchased  hj  aaid  com- 
pany from  land  owners  whom  the  plaintiffs 
acted  for,  and  that  the  said  company  paid  It 
in  full  of  said  olalms,  and  that  .loUtlc  and 
Obeucbaln  knew  It,  and  received  it  knowing 
iliat  it  was  so  paid,  that  there  can  be  no  re^ 
covers  In  this  rtcllwi  by  the  plaintifCs." 

Defendant's  iubtmction  No.  2  (refused  as 
<illered,  but  modified):  "The  court  Instructs 
the  Jiu7  that  If  they  believe  from  the  evl- 
-ience  that  William  JoUfTe  and  O.  B.  Oben- 
(halu  were  associates  of  E.  DUIod.  as  describ- 
ed In  the  prospectus;  that  they  so  regarded 
thems^ves,  and  were  so  regarded  by  the  Cen- 
tral Land  Company;  that  the  property,  the 
securing  of  which  Is  there  described,  embra- 
ces the  property  bou^t  of  Henry  Felix,  and 
that  the  Central  Land  Company  paid  the  sum 
of  92,286,  or  about  that  sum,  to  each  of  the 
plaintiffs,  and  Intended  that  sum  to  cover  the 
plalntlfTs'  charges  for  getting  the  Felix  prop- 
erty, now  Inquired  about,  and  the  plaintiffs 
knew  that  the  defendant  company  so  Intend- 
ed the  said  sum  of  S2.286  to  each  of  the 
plalntUfs  to  cover  said  charge,  and  they  re- 
ceived said  sums  knowing  that  the  said  de- 
fendant company .  intended  said  payment  to 
cover  the  claim  sued  on  h^,~then  the  plain- 
tiffs are  not  entitled  to  recover  in  this  action." 

Defendant's  instruction  No.  3:  "The  court 
Instructs  the  Jiuy  that  the  Clause  In  the  pros- 
specttis,  'It  proposes  to  take  and  hold  the 
properties  desired,  paying  therefor  the  actual 
cost,'  means  that  the  Central  Land  Ocnnpany 
of  Bnchanan  was  to  pay  toe  the  lands  the  ac- 
tual price  paid  for  the  land  to  laie  owners 
thereof,  excluding  therefrom  all  profits  to  pro- 
moters or  mlddlemea" 

Defendant's  Instruction  No.  4  (refused  as 
offered,  bnt  modified):  "The  court  instructs 
the  Jury  that  If  they  believe  from  the  evidence 
that  William  Joliffe  and  O.  E.  Obencbaln  were 
Instrumental  In  the  organization  or  creation  of 
the  Guntrul  Land  Company  of  Buchanan,  and 
secured  the  option  from  Henry  Felix  for  tbe 
purpose  of  aiding  in  the  organization  of  a 
company  for  the  purchase  of  the  lands  from 
Felix,  and  that  the  Oratral  Land  Company 
of  Buchanan  was  subsequently  organized  by 
their  efforts,  with  the  assistance  of  others, 
then  the  jury  are  Instructed  that  the  said  Wil- 
liam Joliffe  and  O.  B.  Obenchain  stood  In  a 
fiduciary  relation  to  the  said  Central  Land 
Company  of  Buchanan,  as  its  promoters  and 
trustees,  and  said  JolUfe  and  Ubenchaln  are 
not  entitled  to  make  a  profit  on  the  sale  of 
said  Felix  lands  to  the  company,  unless  the 
t^jmpany,  with  knowledge  of  ^  the  facts, 
iigreed  that  the  said  JoUffe  and  Obenchain 
might  make  said  profit;  and  If  the  Jiuy  be- 
lieve from  the  evidence  that  when  the  Central 
Land  Company  of  Bucbauan  adopted  the 
prospectus  (Ex.  F.),  and  agreed  to  accept  the 
option  of  Felix,  it  was  also  Intended  by  said 
company  that  the  10  per  cent,  dause  In  said 
prospectus  was  to  cover  all  compensation  to 
The  iffcmoterSf  then  tbe  Jury  are  instructed 


that  the  plalntUBs  an  not  fflitltied  to  recover 

In  this  action." 

Defendant's  Instruction  No.  6:  "If  the  jury 
believes  from  the  evidence  that  William  Jo- 
lUfe and  O.  E.  Obenchain  were  appointed 
upon  an  option  committee  ^t  a  public  meet- 
ing held  In  the  town  of  Buchanan  for  the  pur- 
pose of  promoting  tbe  organization  of  a  com- 
pany for  tbe  development  of  the  town  of  Bu- 
chanan and  vicinity,  before  taking  the  op- 
tion tx  power  of  attorney  from  Henry  F^x 
and  wife,  and  that  the  object  of  the  appoint- 
ment of  said  i^itlon  committee  was  to  secure 
options  upon  or  control  of  lauds  upon  which 
subsequently  to  form  said  company,  and  that 
the  defendant  company  waa  afterwards  or- 
ganized by  Dillon,  Jollfte,  and  others,  as  waa 
contemplated  at  such  meeting,  and  that  tbe 
option  or  power  of  attorney  oi  Henry  Felix 
and  wife,  offered  In  evidence  in  this  case,  was 
turned  over  to  and  accepted  by  the  defendant 
company,  and  that  Joliffe  and  Obendialn  re- 
ceived compensation  from  tbe  defendant  com- 
pany for  having  secured  the  property  and  for 
having  been  Inatramoital  in  the  organization 
of  the  said  company,  then  the  Jury  must  find 
tor  the  defendant  company." 

Defendant's  instruction  No.  6:  "If  the  Jury 
brieve  from  the  erld^ice  that  E.  Dillon,  pres- 
ident of  the  Central  Land  CtHnpany  of  Bu- 
chanan, paid  to  Joliffe  and  Obenchain  their 
part  of  tbe  10  per  cent,  etc.,  provided  for  In 

.  the  prospectus  of  said  company  to  'E.  Dillon 
and  his  associates,'  and  at  tbe  time  such  pay- 
ment was  made  by  E.  DillMi  under  the  au- 
thority of  the  Central  Land  Company,  such 
payment  of  their  part  of  the  10  per  cfflit  was 
understood  by  said  DUlon  as  In  hen  of  the  6 
p^  cent  provided  for  in  the  options  or  pow- 
er of  attorney,  and  that  Jirilffe  and  Obenchain, 
when  receiving  such  payment  of  their  part  <^ 
the  10  per  ceat,  aforesaid,  knew  that  Dillon 
int^ded  It  in  Hen  of  the  5  per  cent,  afore- 
said, and  accepted  th^r  proportion,  or-  any 
port  of  their  proportion,  of  the  10  per  cent, 
aforesaid  with  such  knowle^^e,  then  the  court 
instructs  the  Jury  that  they  most  find  for  the 
defendant" 

Defendant's  instruction  No.  7:  "If  the  Jury 
believe  from  tbe  evidence  that  Wm.  Joliffe 
and  O.  E.  Obenchain  were  appointed  upcHi  an 
option  committee  at  a  public  meeting  held  In 
the  town  of  Buchanan  for  the  purpose  of  pro- 
moting the  organlzatlcai  of  a  company  for  the 

;  devel(^ment  of  tbe  town  of  Buchanan  and  vi- 
cinity, before  taking  tbe  <H>tioii  or  power  of 
attorney  from  Henry  Felix  and  wife,  and  tha*: 
the  object  of  the  appcriatment  of  said  option 
committee  was  to  secure  options  upon  or  coiw- 
trol  of  the  lands  upcm  wblcb  subsequently  to 
form  said  ccHopany,  and  that  the  defendant 
company  was  af  terwards  organized  by  Dillon, 
Joliffe,  and  others,  as  was  contemplated  at 
such  meeting,  and  that  the  option  or  power 
of  attorney  of  Henry  Felix  and  wife,  offered 
in  evidence  in  their  case,  was  turned  over  to 
and  accepted  by  the  defendant  company,  and 
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that  Jollfle  and  Obenchaln  received  compen- 
sation from  tbe  defendant  company  for  having 
secured  the  property  and  for  having  been  In- 
strumental In  the  organlzatlMi  of  the  said 
company,  the  Jury  must  find  for  the  defend- 
ant, unless  the  jujy  further  believe  from  the 
evidence  that  the  defendant  company,  after 
being  informed  that  the  plaiDtUfs  claimed, 
commissions  from  Felix  and  wife  and  also 
from  the  said  company,  under  the  agreement 
In  Hie  prospectus,  conaeoited  that  JolifCe  and 
Obenchaln  might  i^eceive  compensatlcNi  for 
taking  the  said  power  of  attorney  from  the 
said  Felix  and  wife,  as  wdl  as  from  the  said 
company." 

Defendant's  Instruction  No.  8:  "If  the  Jury 
believe  from  the  evidence  that  Wm.  Jolllfe 
and  O.  E.  Obenchaln  had  associated  them- 
selves with  others  for  the  purpose  of  organ- 
izing a  company,  before  they  secured  the 
[>ower  of  attorney  from  Henry  Felix  and 
wife,  and  that  the  Central  Laud  Company  of 
Buchanan  was  subsequently  f(H*med  In  pur- 
suance of  such  purpose,  and  that  said  Wil- 
liam JolUCe  and  O.  B.  Obenchaln  were  after- 
wards paid  by  the  Central  Land  Company 
of  Buchanan  for  their  services  In  securing  the 
property,  then  the  court  Instructs  the  Jury 
that  any  profit  or  pay  which  the  said  JolifCe 
and  Obenchaln  may  have  contracted  for  to  be 
paid  to  them  by  the  said  Fedlx  growing  out 
of  the  sale  of  his  pn^rty  to  said  company 
Inures  to  and  becomes  the  property  of  the , 
Central  Land  Company  of  Buchanan,  unless 
the  Jury  believes  from  the  evidence  that  said 
company,  with  full  knowledge  of  all  the  facts, 
agreed  that  said  Joliffe  and  Obenchaln  should 
receive  such  pay,  profit,  or  commission  from 
said  Felix  In  addition  to  the  compensation 
paid  th^  by  said  company  for  securing  the 
prtq>erty." 

Defendant's  Instraction  No.  9:  "If  the  Jury 
believes  from  the  evidence  that  the  prospec- 
tus of  the  Central  Land  Company  of  Buchan- 
an was  used  by  William  J<^!ffe  or  O.  £3.  Oben- 
chaJn,  or  either  of  them,  in  assisting  In  the 
organization  ot  said  c<Hnpaiiy,  and  that  said 
JollCFe  and  Obenctialn  were  promoters  of  the 
company,  and  that  at  the  meeting  for  organ- 
ization at  said  company  cm  the  day  of 

April,  1890,  that  William  Joliffe  and  O.  B. 
Obenchaln,  or  ^ther  of  them,  were  present, 
and  there  In  the  meeting,  before  any  property 
was  purcliased  by  said  company,  a  stock- 
holder asked  the  chairman  of  the  meeting 
whether  the  ten  per  cent.,  etc.,  provided  for 
In  the  prospectus  was  all  the  compmsation 
that  the  promoters  would  get  for  securing 
the  prt^erty  and  organizing  the  project,  and 
the  chairman  then  replied  in  the  affirmative, 
and  that  afterwards  the  optltm  or  power  of 
attorney  from  Felix  and  wife  to  Joliffe  and 
Obenchaln  was  accepted  by  the  Central  Land 
Ccmpany,  then  the  court  Instructs  the  Jury 
that  William  Joliffe  and  O.  E.  Obenchaln  are 
estopped  from  claiming  anything  more  than 
the  amonnt  inoTfded  for  nndw  the  tea  per 


cent,  clause  of  said  prospectna;  ariS  cannot 

recover  In  this  action." 

Defi>ndant's  Instructitm  No.  1  (modified  In- 
struction glvra):  "The  court  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  William  Joliffe  and  O.  B.  Obracbaln,  at 
the  time  they  received  the  sum  of  ^2,286  for 
their  services,  as  set  forth  in  the  prospectus, 
Imew  that  the  Central  Land  Com[Mny  ccHisld- 
ered  that  sum  as  In  payment  of  commissions 
on  lands  purchased  by  said  company  from 
landownerswhom  the  plaintiffs  acted  for;  and 
that  the  said  company  paid  it  in  full  of  said 
claims,  and  that  Joliffe  and  Obenchaln  knew 
It,  and  received  it  knowing  that  it  was  so 
paid,  without  objection  or  contrition  to  the 
cMktiary  by  O.  &  J.,  that  tiiere  can  be  no  re- 
covery In  this  action  by  the  ^aiutlffs." 

Defendant's  instruction  Na  2  (modified  in- 
struction given):  "The  court  Instructs  the 
Jury  that  If  they  believe  from  the  evidence 
that  William  Joliffe  and  O.  B.  Obmchaln  were 
associates  of  B.  Dillon  as  described  in  the 
prospectus;  tliat  they  so  regarded  themselves, 
and  were  so  regarded  by  the  Central  LAnd 
Company;  that  tise  property,  the  securing  of 
which  Is  there  descrll>ed,  embracee  the  i^op- 
erty  bought  of  Henry  Felix,  and  that  the  cen- 
tral Land  CcHupany  paid  the  sum  of  $2,286, 
or  about  that  sum,  to  each  of  the  i^alntil^, 
and  intended  that  sum  to  cover  the  plain- 
tiffs' charges  for  getting  the  Felix  property, 
now  Inquired  about,  and  the  plaintiffs  knew 
that  the  defendant  company  so  intended  the 
said  sum  of  f 2,286.12  to  each  of  the  plaintiffs 
to  cover  said  charge,  and  they  received  said 
sums  knowlu;;  that  the  said  defendant  com- 
pany  Intended  the  said  payment  to  cover 
the  claim  sued  on  hae,  without  obJecti<Hi  or 
contention  to  the  contrary  by  Joliffe  and  Oben- 
chaln,—then  the  plaintiffs  are  not  entitled  to 
recover  In  this  action." 

Defendant's  instruction  No.  4  (modified  In- 
struction given):  "The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evldaice 
that  William  Joliffe  and  O.  B.  Obenchain 
were  Instrumental  in  the  organization  or  cre- 
ation of  the  Central  Land  Company  of  Bu- 
chanan, and  secured  the  optitMi  fn»n  Henry 
Felix  for  the  purpose  of  aiding  In  tiie  organ- 
ization of  a  company  for  the  purchase  of  the 
lands  from  Frilx,  and  that  the  Central  Laud 
Company  of  Buchanan  was  subsequently  or- 
ganized by  their  efforts,  with  the  assistance 
of  others,  then  the  Jury  are  Instructed  that 
the  said  William  Joliffe  and  O.  E.  Obenchaln 
stood  iu  a  fiduciary  relation  to  said  Central 
Land  Company  of  Buchanan,  as  Its  promot- 
ers or  trustees,  and  said  Joliffe  and  Oben- 
chaln are  not  entitled  to  make  a  profit  on  the 
Bale  of  said  Felix  lands  to  the  company,  un- 
less the  company,  with  knowledge  of  all  the 
facts,  agreed  that  said  Joliffe  and  Oben- 
chaln migiht  make  said  jHofit;  and  if  the 
Jury  brieve  from  the  evidence  that  when 
the  Central  Land  Company  ot  Buchanan 
adopted  tin  proapectos  (Bx.  F.),  and  agreed 
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to  accept  the  option  at  Felix,  It  was  alao  In- 
tended by  the  parties  to  said  agreement  that 
the  10  per  cent,  clause  In  said  prospectus 
was  to  cover  all  compensation  to  the  pro- 
moters, then  the  Jury  are  Instructed  that  the 
plaintiffs .  are  not  entitled  to  recorw  in  this 
action." 

Plaintiffs'  Instruction  No.  1  (given):  "If  the 
jury  helieve  from  the  evidence  that  there  was 
a  contract  between  the  plaintiff  and  the  de- 
fendant, as  set  forth  in  the  prospectus,  that 
there  should  be  allowed  to  E.  Dillon,  for  him- 
self and  his  associates  (and  that  the  plaintiff 
was  one  of  those  associates},  who  have  se- 
cured the  property  and  have  been  Instrum^- 
tal  in  the  organization  of  this  project  a  com- 
missI(Hi  of  ten  per  cent,  on  the  cost  of  the 
property  purchased,  and  that  the  said  commis- 
sion at  10  per  cent  was  not  Intended,  with 
full  knowledge  of  the  facts  by  the  parties  to 
said  agreement,  to  include,  and  was  to  be  In 
addlticm  to,  any  commission  that  might  be 
due  from  the  owners  of  the  property  who 
gave  option  or  powera  of  attorney  tar  the  sale 
of  their  lands,  then  the  J1117  should  find  for 
the  plaintiff." 

Plaintiffs'  Instmctlon  No.  2  (given):  "If 
the  jury  shall  brieve  from  the  evidence  that 
thCTe  was  a  contract  between  the  plaintiff 
and  the  defendant,  as  set  forth  In  the  prospec- 
tus, that  th^re  should  be  allowed  to  B.  Dillon, 
for  himself  and  his  associates  (and  that  the 
plaintiff  was  one  of  these  associates),  who 
have  secured  the  property,  and  have  been  in- 
strumental In  the  organization  of  this  proj- 
ect, a  commission  of  ten-  per  cent,  on  the  cost 
of  the  property,  etc.,  and  that  the  said  com- 
mission of  10  i)er  cent,  was  Intended  by  the 
parties  t»  said  agreement,  with  full  knowl- 
edge of  the  facts,  to  include  any  commission 
that  might  be  due  from  the  owners  of  the 
property  who  gave  options  or  powers  of  at- 
torney tor  the  sale  of  their  lands,  and  that 
when  said  10  per  cent,  was  paid  It  was  to  be 
in  satlsfactloQ  of  the  said  5  per  cent  com- 
mission, as  well  as  for  other  services  in  or- 
ganizing the  project,— then  the  jury  should 
find  for  the  defendant." 

Orlffln  &  Glasgow  and  Benj.  Haden,  for 
plaintiff  in  error.  E.  M.  Pendleton  and  F. 
T.  Glasgow,  for  defendants  In  error. 

BUCHANAN,  J.  Where  a  vetdlct  has  been 
set  aside,-  and  a  new  trial  granted,  section 
3542  of  the  Code  requires  that  the  party  to 
whom  the  new  trial  Is  granted  shall,  previous 
to  such  new  trial,  pay  the  costs  of  the  fM-mer 
trial,  unless  the  court  shall  enter  of  record 
that  the  new  trial  was  granted  because  of  the 
misconduct  of  the  oppo^te  party,  and  shall 
otherwise  order.  But  if  he  falls  to  pay  the 
costs  on  or  before  the  next  term  after  the 
new  trial  Is  granted,  the  court  may,  upon  mo- 
tion of  the  opposite  party,  set  aside  the  order 
granting  it,  and  proceed  to  judgment  on  the 
verdict,  or  award  execution  for  such  costs 
as  may  seem  to  it  best.   If,  however,  the 


costs  have  not  been  paid  as  required,  and  the 
opposite  party  does  not  move  the  court  to 
set  aside  the  order  granting  the  new  trial, 
and  render  judgment  upon  the  verdict,  but 
proceeds  with  the  new  trial,  he  will  not  be 
heard  afterwards  to  object  in  the  trial  court, 
or  in  an  appellate  court,  that  the  costs  of  the 
former  trial  have  not  been  paid. 

The  record  shows  In  this  case  that  the  de- 
fendant company  moved  the  court  to  set 
aside  the  verdict  and  grant  it  a  new  trial  be- 
cause the  court  erred  in  admitting  and  re- 
jecting evidence,  in  giving  and  refusing  In- 
structions, and  because  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  It  also 
shows  that  the  court  overruled  the  motion, 
and  that  it  excepted  to  the  acti(m  of  the 
court,  and  tendered  Its  bill  of  exceptions  to 
such  rulings  of  the  cour^  as  well  as  to  other  « 
rulings  made  during  the  trial,  whidi  were 
signed,  sealed,  and  made  a  part  of  the  rec- 
ord. All  the  bills  of  exceptions  referred  to 
In  the  order  of  the  court,  except  the  one  based 
upon  the  action  of  the  court  In  refusing  to 
set  aside  the  verdict  and  grant  a  new  trial, 
are  found  In  the  record. 

This  court.  In  the  case  of  Newberry  v.  Wil- 
liams, 89  Va  298,  16  8.  E.  865,  held  that,  Un- 
less the  record  showed  that  a  motion  was 
made  for  a  new  trial  In  the  court  below,  and 
was  overruled,  and  that  such  action  was  ex- 
cepted to,  this  court  could  not  review  the 
judgment;  but  It  did  not,  as  the  defendants 
in  error  insist,  hold  that  a  formal  bill  of  ex- 
ceptions should  be  taken  to  the  action  of  the 
court  in  overruling  the  motion  for  a  new 
trial.  All  that  the  rule  requires  Is  that  the 
record  shall  show  that  such  a  motion  was 
made  and  overruled,  and  that  this  action  of 
the  court  was  excepted  to.  In  this  case  the 
judgment  complained  of  shows  that  such  mo- 
tions were  made,  overruled,  and  excepted  to. 
This  was  sufflci^t. 

Obenchain  and  Jollffe,  the  plaintiffs  In  the 
trial  court,  brought  an  action  of  assumpsit 
against  tbe  Central  Land  Company  of  Bu- 
chanan to  recover  $500.  The  ground  upon 
which  they  based  their  right  to  recover  this 
sum  was  that,  as  agents  of  one  Felix  and 
wife,  they  had  sold  to  the  defendant  com- 
pany a  tract  of  land  at  the  price  of  $10,000, 
for  the  sale  of  which  Felix  was  to  pay  them 
5  per  cent  commissions;  that  the  defendant 
company  paid  Felix  the  whole  purchase  price 
of  the  land,  but  afterwards  collected  from 
him  their  commissions,  amounting  to  $500, 
and  reftised  to  pay  the  same  over  to  them. 

The  defendant  company  made  defense  up- 
on the  grounds  that  when  Obencbaln  and 
Jollffe  became  the  agents  of  Felix  and  ac- 
quired an  option  upon  or  the  right  to  sell  the 
land,  they  were  engaged  In  promoting  the 
organization  of  the  defendant  company,  and 
getting  control  of  that  and  other  lands,  which 
were  to  be  transferred  and  conveyed  to  the 
defendant  company  when  organized;  that 
the  comi>any  was  afterwards  oi^anized,  and 
the  lauds  turned  over  to  It;  that  Obenchain 
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and  JoUffe,  along  with  E.  Dillon  and  ottien, 
the  special  pronroterB  of  tbe  company,  were 
paid  by  the  company,  after  Its  organization, 
for  all  their  eerrlces  In  securing  pn^arty  tor 
and  In  organizing  the  company  In  accordance 
with  the  proTicdons  ot  the  prospectas  vndar 
irhlch  the  company  was  wganlzed,  tIsl: 
"Bat  It  Is  understood  that  there  shall  be  al- 
lowed B.  Dillon,  fOT  himself  and  asBodates, 
who  have  secured  the  property,  and  have 
been  instmmental  In  the  organ Izatlcm  of  this 
project,  a  c<nnmlB8i<ni  of  ten  per  coit  on  the 
cost  of  the  property  purchased,  and  that  they 
shall  have.  In  addltl<Hi,  the  right  to  purcbaae 
at  any  time  within  three  years,  for  them- 
selves and  others  whose  services  may  be  con- 
sidered impctftant  to  the  snccess  at  the  com^ 
pany,  four  hundred  shares  of  devel<qnnent 
stock  above  mentioned,  at  fifty  cents  In  the 
dcOlar,  which  shall  be  reserved  for  them;" 
that  Obenchaln  and  JoUtte,  prior  to  the  In^ 
stltutlon  of  this  suit,  rec^ved  from  the  comr 
pany  some  $2,200  each.  In  full  for  tb^  serv- 
icee  In  acquiring  the  property  and  In  (Kganlz- 
ing  the  company,  and  that  the  fSOO  commis- 
sions on  the  Fdlx  land,  and  fOT  which  the 
company  was  sued,  belonged  to  It,  and  not 
to  ObenchfOn  and  Jolllfe. 

Upon  the  trial  ot  the  canae  the  defendant 
company  moved  the  court  to  give  nine  In- 
etructl<»i8,  six  ot  which,  numbered  8,  5>  8,  7, 
8,  and  9.  the  court  refnsed  to  glve^  and  three 
of  which,  numbered  1,  2,  and  4,  it  refused  to 
give  as  offered,  but  gave  them  with  amende 
ments.  It  also  gave  two  InstmctlcMiB  asked - 
toe  by  the  plalntifla  To  all  of  which  ruUngs 
of  title  court  the  defendant  company  excepted. 

The  defendant  company,  by  Its  lnstnictI<Hi 
No.  S.  asked  the  court  to  Instruct  the  Jury 
that  the  clause  In  the  prospectus,  "It  pro- 
poses to  take  and  bt^d  the  properties  desired, 
paying  th«efw  actual  coat,"  means  that  the 
Central  Land  Company  of  Buchanan  was  to 
jM^  tat  the  lands  the  actual  price  paid  for 
the  land  to  the  owners  thereof,  excluding 
therefnun  all  proflta  to  promoters  or  middle- 
men. This  constmction  correctly  construed 
the  clause  in  the  prospectas  referred  to,  and 
ought  to  have  been  given,  though  It  would 
have  been  clearer  If  the  words  "or  mlddle- 
mm"  had  been  omitted.  Upon  the  next 
trUl  of  the  case,  if  this  Instmctlon  Is  asted 
fOT,  It  should  be  giv^  with  the  words  "ot 
middlemen"  omitted. 

It  will  sore  no  good  purpose  to  enter  Into 
a  detailed  discuss  loo  of  the  other  histructions. 
We  will  content  ourselves,  therefore,  with 
stating  the  principles  of  law  which  ought  to 
control  In  the  trial  of  the  esse. 

If  the  irialntiffs  were  not  promoters  of  the 
defMidant  company  when  th^  entered  into 
the  contract  made  between  them  and  Felix 
and  wife,  they  were  entitled  to  receive  the 
commissions  provided  for  In  that  contract 

But  if  they  were  promoters  of  the  defoid- 


ant  company,  and  engaged,  with  others,  in 
obtaining  control  of  lands  for  the  purpose  of 
organising  such  company,  when  fliey  entered 
Into  the  contract  with  Felix  and  wife,  them 
they  stood  In  a  fldnciary  relaticHi  to  the  com- 
pany. In  whose  Intereata  and  tar  whose  ot- 
ganlsation  they  were  working,  and  they  were 
not  entitled  to  the  commissions  provided  fin- 
In  their  oontraot  with  Felix  and  wife,  un- 
less, with  full  knowledge  4tf  all  the  facts,  the 
defendant  company  agreed  that  they  mUrht 
not  only  receive  the  ccnnmlsslons  provided 
for  In  the  prospectus,  but  also  the  commis- 
sions contracted  for  with  Felix  and  wife: 

It  is  settled  law  that  an  agent  employed  to 
purchase  or  to  sell,  or  to  act  In  any  oth» 
business,  will  not  be  permitted  to  make  prof- 
Its  for  himself  ont  <tf  the  transaction,  and 
that  profits  so  doived  inure  to  the  boi^t  ot 
the  jvinclpal.  And  this  rule  ot  law  ^ipUee 
equally  to  the  promoters  of  a  corpwatton 
who  occupy,  like  agents.  fldu<dai7  relatloss 
to  the  new  company. 

Itmay  be  stated  as  a  gQieral  principle  that 
In  all  cases  where  a  person  is  either  actually 
or  constructively  an  agent  tot  another  all 
proflta  and  advantages  made  or  contracted 
for  by  him  In  the  business  beycmd  the  ordi- 
nary compensation  to  be  paid  him  by  his 
principal  are  for  the  ben^t  of  his  principal. 
Story,  Ag.  (8tfa  Bd.)  S  2U;  2  Pom.  Bq*  Jur. 
S  959;  1  Beach,  Priv.  Corp.  S  237. 

These  principles  are  specially  applicable  to 
corporations,  which  can  only  act  by  trustees 
or  agents,  ^e  great  number  ot  corpora- 
tlOTis,  the  oiormous  amount  of  wealth  invest- 
ed la  them,  and  placed  undw  tlie  cwtrol  and 
management  of  agents  and  trustees,  strongly 
demand  of  courts  of  Justice  a  firm  adherence 
to  these  imnclples  and  a  rigid  appUcatifua  of 
them  to  evOTy  case  coming  within  their  oper- 
ation. 

Tested  by  these  principles,  the  InstnictioBs 
given  by  the  court  ought  not  to  have  been 
glvffii,  and  the  defendant  company*s  Instruc- 
tions numbered  2,  4,  7,  and  8,  which  the 
court  refused  to  give,  ought  to  have  been 
given. 

Upon  the  first  trial  of  this  case  there  wss 
a  verdict  in  favor  of  the  plaintiffs,  which 
was  set  aside  upon  motion  of  the  defoodant 
company,  and  a  new  trial  granted,  which  re^ 
suited  In  the  proceedings  which  we  have 
been  considering.  The  verdict  rendered  on 
the  first  trial  was  properly  set  aside  0'  aot 
upon  the  grounds  stated  in  the  order  setting 
It  aside  and  granting  a  new  trial,  upon  which 
we  express  no  opinion)  fOT  aroneous  nUlnga 
of  the  court  In  giving  the  plalntUfs*  Instroc- 
ttons  Nos.  1  and  2  and  fOT  refusing  to  give  de- 
fendant company's  Instructions  Mos.  1  and  3. 

The  Judgment  of  the  drcnlt  court  upon  the 
last  trial  must  be  set  adde,  and  a  new  trial 
awarded,  to  be  had  In  accordance  with  this 
opinion. 
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(Baprwttt  Ooort  of  Soath  Ouoniub   Btpt.  9, 
1800J 

4mAiaxu  Okdbb— Costs  on  Appiil— Tiu- 

TION. 

1.  An  order  refnaing  to  allow  a  party  to  tax 
costs  incnrred  on  appeal  to  the  inprome  court 
b  appealnble. 

2.  The  proT^llnr  pattr  Iii  the  sttpreme 
conrt  has  the  rlxht  to  tax  costs  Inearred  on  ap- 
peal, and  they  do  not  fall  wtthtn  the  statutory 
proTiaion  empowering  the  Judge  to  direct,  in 
equity  ca«ea.  which  m  the  paruee  shall  pay  the 
costa. 

8.  In  order  to  have  the  action  of  the  clerk 
In  taxing  eosto  reviewed  by  the  court,  it  la  not 
necessary  that  exceptions  to  his  report  be  filed 
within  10  days  after  receiving  wntten  notice 
thereof. 

Appeal  from  tiommon  pleas  circuit  court  of 
Kershaw  county;  James  Benet,  Judge. 

Motion  by  Louisa  Hall  to  tax  coots  against 
Harrison  H.  Hall.  From  an  order  entered 
for  defendant,  plaintUT  appeals.  Beversed. 

The  order  of  his  honor.  Judge  Benet,  re- 
ferred to  In  the  opinion.  Is  as  follows:  ^The 
plaintiff  moved  before  the  clerk  of  this  court, 
on  the  16th  day  of  August  past,  to  tax  the 
costs  and  disbursements  of  plalntUC  on  ap- 
peal to  the  supreme  court;  and  the  clerk  re- 
fused to  tax  said  costs,  upon  the  ground  that 
the  application  was  premature,  the  case  not 
having  been  finally  decided.  This  decisI(Hi 
of  the  clerk,  in  writing,  was  rendered  on  the 
17th  ot  August,  and  was  served  on  Gen. 
Kennedy,  representing  Mr.  Stuckey.  the 
plalndirs  attorney,  on  the  ISth  of  August, 
and  was  In  Mr.  Stnckey's  hands  not  later 
than  the  24tb  of  August  On  the  4th  of 
September  Inst,  exceptions  were  served  on 
Mr.  Hay,  defendant's  attwuey,  to  the  ruling 
of  the  clerk,  wlilch  notice  of  exceptions  also 
contained  a  notice  that  the  plalntitC  would 
move  tot  an  order  requiring  the  clerk  to  tax 
the  said  costis  of  appeaL  In  this  case  a  de- 
cree was  rendered  on  the  circuit  in  favor  of 
defendant,  dismissing  the  complaint,  and  for 
costs.  On  appeal,  this  Judgment  was  set 
aside,  "without  prejudice,"  ana  the  case  re- 
manded for  new  trial.  19  8.  B.  305.  Upon 
the  second  trial,  a  Judgment  was  again  ren- 
dered In  f&vor  of  defendaiit,  dismiastng  the 
complaint,  and  for  costs.  From  this  last 
judgment  an  appeal  has  been  taken  by  plaln> 
tiff,  and  Is  now  pending.  See  22  S.  B.  777. 
Under  the  circumstances,  this  being  a  case 
In  chancery,  and  this  court  having  control  of 
the  question  of  costs,  I  do  not  think  it  right 
that  the  defendant  should  now  be  called  on 
to  pay  the  costs  of  appeal.  He  haa  the  Judg- 
ment of  the  circuit  court  for  the  costs  of  two 
trials  of  this  case,  whitih  he  cannot  enter  up 
at  preset.  It  ap[>ears,  also,  that  the  plain- 
tiff Is  Insolvent,  and  that  the  costs  of  the  de- 
fendant cannot  be  recovered  from  her.  The 
settlement  of  the  wuole  question  of  costs 
diould  abide  the  final  event  of  this  .action. 
In  addition,  I  bold  that  the  exceptlMis  of  the 
plaluMfl  to  the  rulings  ot  the  clerk  were  not 
T.22s.B.no.l9-^ 


taken  in  time,  and  should,  for  that  reason, 
be  dismissed.  It  Is,  ther«tw«^  wdered  and 
adjudged  that  the  exceptlonB  of  plaintiff  to 
the  rulings  of  the  clerk  be  overruled  and  dis- 
missed, and  her  motion  be  refused,  and  tbai 
the  rulings  of  the  clerk  herein  be  sustained." 

The  plaintiff  excepted  to  the  rulings  of  bis 
honor,  Judge  Benet,  herein.  In  refusing  to 
require  the  clerk  of  the  court  to  tax  up  the 
costs  of  the  former  appeal  to  the  supreme 
court  in  this  cause,  and  to  issue  execution 
thereon,  as  follows:  "(1)  Because  his  honor 
erred  In  not  holding  that  the  Judgment  of 
the  supreme  court  Was  final  as  to  the  costs 
on  the  appeal,  and  remitting  the  case  to  the 
circuit  comrt  for  a  new  trial  could  not  have 
the  effect  ot  delaying  the  paymeot  of  costs. 
(2)  Because,  while  his  honor  was  correct  in 
the  doctrine  tliat,  as  chancellor,  be  had  the 
discretion  as  to  payment  of  costs,  be  erred 
In  not  holding  that  this  discretion  applies 
only  to  a  coram  Judice  on  Its  merits  for  ad- 
judication, and  not  to  a  case  in  wliich  the 
Judgmrat  ot  £he  circuit  court  bad  been  set 
asld^  and  a  new  trial  ordered.  (3)  Because 
his  lu>nor  erred  in  holding  that  the  notice  of 
motion  to  ord«r  the  cle^k  to  tax  costs  was 
an  appeal,  whereas  he  should  have  held  that 
it  was  an  original  motion,  which  the  mov- 
ing party  had  a  right  to  make,  and  that  no 
appeal  lies  from  such  ruling  oi  the  clerk,  as 
bis  office  does  not  consUtute  It  a  court;  that 
the  word  'exc^*  in  tiie  motlm  wai  sur- 
plnsage,  and  the  rule  as  to  not  survlng  notice 
<tf  appeal  within  time  does  not  apply." 

A.  B.  Stuckey  and  J.  D.  Kennedy,  for  ap- 
pellant J.  T.  Hay  and  W.  D.  Trantham, 
tor  respondent 

OART,  J.  The  facts  In  this  case  are  set 
forth  In  the  order  of  his  honor,  Judge  Benet, 
which  will  be  inc(«porated  In  the  report  of 
the  case.  From  this  order  appellant  has  ap- 
pealed to  this  court  on  three  exceptions, 
which  will  also' be  Incorporated  In  the  report 
of  the  case. 

Respondent's  attorneys,  In  their  argument, 
urge  the  objection  to  the  hearing  of  the  ap> 
peal  at  this  time  on  the  ground  that  the  or- 
der of  his  honor,  Judge  Benet,  Is  not  appeal- 
able. The  order  of  the  presiding  Judge  in- 
volved the  merits,  in  so  far  as  the  costs  of 
the  supreme  court  were  Involved,  and,  as 
they  were  In  no  way  dependent  upon  the 
final  determloation  of  the  action,  there  is 
no  reason  why  an  order  Involring  the  mer- 
its, as  to  them,  should  not  be  appealable. 
This  objection  cannot,'  thwefon,  be  sos- 
talned. 

The  first  and  second  exceptions  wiU  be  con- 
ddered  together,  as  they  raise  substantially 
the  question  whetber  the  prevailing  party  In 
the  supreme  court  has  the  right  to  tax  the 
costs  of  the  ^peal  before  final  Judgment  in 
the  cause.  The  question  Is  conclusivdy  set- 
tled by  the  case  of  Huff  t.  Watkins,  25  S.  C. 
248.  These  coats  are  not  within  the  dlscre- 
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tlon  of  the  circuit  judge,  sitting  as  a  chan- 
cellor. Th^  do  not  fall  within  that  statu- 
tory proTlsion  empowering  the  Judge  to  di- 
rect, In  equity  cases,  which  of  the  parties 
shall  pay  the  costs.  The  question  of  setting 
off  one  judgment  against  another  cannot  be 
considered  at  this  time,  because  the  appel- 
lant has  no  Judgment  A  motion  for  that 
purpose  cannot  properly  be  made  until  the 
Judgments  proposed  to  be  set  off  have  been 
entered  up.  Thss&  exceptions  are  sustained. 

The  third  exception  questions  the  correct- 
ness of  the  ruling  of  the  presiding  judge  that 
the  exceptions  of  the  plaintiff  to  the  ruling 
of  the  clerk  were  not  taken  In  time,  and 
should,  for  that  reason,  be  dismissed.  When 
the  clerk  of  the  court  taxes  the  coats  In  a 
case.  It  Is  not  the  action  of  the  court,  but 
the  Jtldlclal  act  of  a  ministerial  officer,  and 
therefore  It  is  not  necessary  to  flie  excep- 
tions to  his  report,  within  10  days  alter  re- 
ceiving written  notice  of  the  same,  to  pre- 
vent the  party  dlaeatlsfled  wltlv  It  from  hav- 
ing the  same  reviewed  by  the  court  The 
practice  where  a  party  Is  dissatlsfled  with 
the  taxation  Is  thus  stated  in  Bradley  t. 
Bodelsp^er,  6  S.  G.  290,  cited  with  approv- 
al in  Cooke  Poole,  26  8.  G.  326.  2  S.  B. 
609:  "If  the  allowances  made  by  the  clerk 
for  costs  or  dlsbors^ents  are  objected  to  by 
either  party,  the  proper  practice  Is  to  bring 
the  matter  before  the  court  on  motion  to 
correct  such  allowances."  There  Is  no  re- 
qoliemait  of  law  that  notice  of  this  motion 
should  be  given  within  10  days  after  receiv- 
ing written  notice  of  the  action  of  the  clerk 
of  the  court  In  taxing  tiie  costs.  The  circuit 
Judge,  therefore,  erred  In  ruling  that  the  ex- 
ertions of  the  plaintiff  to  the  rulings  of  the 
clerk  were  not  taken  In  time,  and  should,  fOT 
that  reason,  be  dismissed.  It  Is  the  judg- 
ment of  this  court  that  the  ordor  ot  the  clr< 
cult  court  be  reversed. 


(43  s.  c.  am 

HOLE  T.  FOLK  et  ol. 
(Supreme  Oourt  of  South  Carolina.    Oct  1, 
3S86.) 

Advekbe  PoBaEssioN— Bt  Tsnamt  in  Common. 

Where  land  Is  devised  for  life  with  re- 
mainder to  certain  persons,  and  the  life  tenant 
deeds  the  land  In  fee  to  a  third  person,  one 
claiming  as  heir  of  aucb  third  person,  under  such 
deed,  may  acquire  title  by  adverse  tKMSestfon 
against  the  remainder-men,  though  himself  en- 
titled to  claim  an  interest  In  common  as  a  Ee- 
maindcr-man. 

Appeal  from  common  pleaa  circuit  court  of 
Barnwell  county;  Zzlar,  Judge. 

Action  by  M.  A.  B.  Mole,  against  J.  C. 
Folk,  Jr.,  and  others.  Judgment  tor  defend- 
ants,   rialntlff  appeals.  Affirmed. 

B.  T.  Rice,  for  appellant  Hobt  Aldrich, 
for  respondents. 

POPE,  J.  This  action  was  commenced  on 
the  mh'  day  of  September,  IS^   Its  pur^ 


pose  was  to  secure  a  partition  between  th« 
plaintiff  and  d^endanta  of  &  tract  of  land 
situate  In  Barnwell  county,  in  tbia  state,  ao 
that  the  plaintiff  might  have  allotted  to  her 
one-flfth  part  of  said  land,  conceding  that 
the  other  four-flfths  thereof  belonged  to  the 
defendant  Susan  P.  Folk.  The  defendants 
denied  that  the  plaintiff  was  entitled  to  any 
share  In  said  lands.  On  the  contrary,  they 
asserted  that  Susan  P.  Folk  held  the  same  hi 
fee  simple.  Judge  Izlar  heard  the  action  un 
an  agreed  statement  of  facts,  about  as  fol- 
lows: The  lands  In  controversy  were  owned 
In  fee  simple  by  Hannah  R.  Vam,  who,  by  her 
last  will  and  testament  devised  the  same  to 
her  son,  John  A.  Yam,  for  life,  and  at  his 
death  to  such  child  or  children  as  the  said 
John  A.  Vam  might  leave  at  his  death;  bat. 
In  default  of  any  such  child  or  children  liv- 
ing at  the  death  <rf  the  said  John  A.  Vara, 
then  to  Mary  Ann  Breland,  who  should  have 
the  same  for  life;  and  at  her  death,  in  fee 
simple,  to  her  children  living  at  her  death. 
John  A.  Vam  sold  and  conveyed  by  deed  the 
said  lands  to  one  James  Wiggins.  Thereafter, 
to  wit.  In  August  1870,  the  said  James  Wig- 
gins conveyed  the  lauds  to  one  Hansford 
Rlzer,  for  foil  value.  In  fee  simple,  with  full 
warranty,— deed  duly  probated,  wife's  dower 
renounced,  and  all  duly  recorded  In  the  office 
of  the  register  of  mesne  conveyances  for 
Bamwell  county,— -and  the  said  Hansford  Rl- 
zer at  once  occupied  and  possessed  said  lands: 
Hansford  Bizer  died  Intestate  on  10th  April, 
18S3,  when  his  daughter  Susan  P.  Folk,  by 
partition  duly  made,  was  allotted  said  lands 
as  heir  at  law  of  said  Hansford  Rlzer.  Mrs. 
Folk  has  held  said  lands  continuously  until 
now.  John  A.  Varn  died  In  1868,  leaving  no 
child  or  children.  Mary  Ann  Breland  died 
during  the  year  1877,  leaving  five  children 
then  living,  of  whom  the  plaintiff  Is  one. 
Upon  the  pleadings  and  this  agreed  statement 
of  facts,  Judge  Izlar  (a  jury  trial  having  been 
waived)  decided  and  adjudged  that  Susan  P. 
Folk  "does  not  bold  the  said  lands  as  tenant 
in  common  with  the  plaintiff,  but  as  owner, 
under  an  independent  title";  and  he  there- 
fore dismissed  plaintiff's  complaint  From 
this  judgment  the  plaintiff  now  appeals:  (1) 
Because  it  was  error  to  hold  that  the  defend- 
ant held  the  lands  In  question  by  an  'inde- 
pendent title,"  as  the  agreed  statement  of 
facts  showed  a  tenancy  In  common  from  the 
year  1877,  and  the  question  was  as  to  the 
effect  of  the  statute  of  limitations  upon  the 
right  and  title  of  the  plaintiff.  (2)  Because 
It  was  error  to  hold  that  the  defendant,  who 
Is  a  tenant  In  common  with  the  plaintiff, 
could  hold  adversely  to  her,  and  thus  ac- 
quire a  title  to  her  Interest  in  said  premises. 
(3)  Because  there  was  no  proof  of  ouster  by 
the  defendant  of  the  plaintiff.  Neither  con'd 
there  be  a  presumption  of  ouster,  as  20  years 
had  not  expired  since  the  death  of  the  life 
tenant,  Mary  Ann  Breland,  which  occurred 
during  the  year  A.  D.  1877,  at  which  time 
the  plaintiff's  right  of  action  accrued.  (4) 
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Boca 086  the  judgment  to  entirely  contrary  to 
the  facta  and  tbe  law. 

So  far  as  the  fourth  ground  of  aivpeal  to 
concerned,  tt  to  too  general  to  require  any 
notice.   It  to  orerraled. 

Tbe  first  three  grounds  of  a^ieal  may  be 
considered  tt^ethw.  It  .to  always  well  to 
remember,  when  we  come  to  consider  the 
efTect  of  the  statute  of  limitations  upon  title 
to  lands,  that  there  to  a  recogntoed  difference 
in  the  cases  when  urged  by  the  plaintiff  as  a 
sword  by  whteh  hto  title  win  be  woa,  and 
when  ui^;ed  as  a  shield  behind  which  a  de- 
fendant whose  title  Is  assailed  screens  him- 
self. Tbe  plaintiff  seeks  to  obtain  possession 
of  land  in  the  possession  of  another.  Tbe 
defendant  seeks  to  hold  that  of  which  be  has 
been  In  unlntermpted  possession  for  10  years. 
If  a  d^endant's  paper  title  was  complete,  he 
would  not  need  uiy  statute  of  limitations.. 
If  a  plaintiffs  papa  title  was  not  complete, 
he  could  not  hope  to  take  possession  of  bud 
out  of  the  hands  of  another.  In  the  case  at 
bar  It  win  be  seen  that  the  plaintiff  (fi.vgeH' 
lant)  seeks  to  construe  the  possessitm  of  the 
land  by  the  defendant  (respondent)  as  a  .ten- 
ant In  commonwlth  herself.  On  the  contrary, 
the  defendant  (resp<mdeuO  says:  "My  an* 
cestor  and  myself  hare  bdd  thto  land  ad- 
T«sdy  to  the  worid  for  16  years  befwe  suit 
brought^  as  I  have,  held,  myself,  for  more 
than  10  years  advenidy  to  the  world.  I  do 
not  admit  now*  nor  have  I  ever  admitted, 
that  I  iKdd  thto  land  as  a  child,  <»:  as  the  sue- 
cessor  of  a  child,  of  Maiy  Ann  Breland.  I 
use  my  deed  (that  to,  the  deed  of  my  an- 
cestor £bnsford  Blzer)  to  diow  the  exteat  of 
my  possesaiont  and  Its  character,  namely, 
that  I  hold  It  in  fee  simple,  with  ample  war- 
ranties." Appellant  admits  that,  if  the  pos- 
session  of  said  lands  by  the  respondent  was 
an  ouster  of  ptolntlff,  the  statute  would 
Apply*  Init  she  relies  upon  the  recent  case  of 
Htone  y.  Fltts,  88  8.  O.  893,  17  S.  E.  186,  to 
uphold  her  position  that  the  defendant's  pos- 
session of  that  land  was  In  subordination  to 
her  right  as  a  tenant  in  common  therein.  It 
needs  no  extended  remark  on  our  part  to 
show  that,  when  a  life  estate  precedes  the 
tftlllng  In  of  a  contingent  remainder,  no  act 
of  the  life  tenant  can  direst  the  estate  of  the 
contingent  remainder-men.  The  latter  are 
not  obliged  to  act  until  the  life  estate  deter^ 
mines.  Moseley  t.  Hanklnson,  22  S.  C.  323. 
But  the  life  estate  determines  at  the  moment 
there  to  an  owner  to  land  who  has  the  right 
to  sue  touching  the  same.  Granted  that,  If 
one  of  a  set  of  contingent  remainder-men  to 
in  poBsesslon  of  said  land,  such  possession 
of  one  Is  the  possession  of  all.  However,  If 
there  should  be  an  ouster  by  that  one  In  pos- 
session, who  should  bold  tbe  land  10  years 
after  such  ouster,  the  statute  Is  a  bar.  All 
that  Stone  t.  Fttte,  supra,  decided,  was  that 
In  that  case  the  possession  was  by  one  of  the 
tenants  In  common,  with  no  ouster  of  tbe 
other  tenant  In  possession.  The  case  at  bar 
to  widely  different  from  Stone  t.  ritts,  for 


here  HansfMd  Riser  entered  Into  possesion 
long  before  the  death  of  Mazy  Ann  Breland. 
which  occurred  In  April,  1877,  and  tbe  hold- 
ing of  Hansford  Riser  was  derolved  upon 
the  defoidant  (respondent),  as  his  heir  at  tow. 
Such  being  the  case,  the  dtaUon  of  the  au- 
thorlty  by  the  appellant  falls.  The  case  at 
bar  was  heard  by  the  circuit  Judge,  by  con- 
sent, without  the  aid  of  a  jury.  Hto  judg- 
ment must  be  treated  as  the  verdict  of  a 
jury,  which  presumes  the  finding  of  any  fact 
necessary  to  glre  It  effect  Hence,  when  the 
circuit  Judge  found  that  the  tltte  In  defend- 
ant (respond^t)  vna  independent  of  that  of 
Idalntlff  (appfUanO,  it  necesSEtrlly  negatived 
the  existence  of  any  facts  in  ptolntlff's  ^p- 
pdlanf  B)  fiiTor.  Thto  being  so.  In  our  con- 
sideration of  this  anieal  we  are  obliged  to 
confine  ourselves  to  errors  of  tow  In  the  Judg- 
ment appealed  fn>m.  We  fall  to  find  any 
such  errors  of  taw.  llierefore  it  is  the  judg- 
mcmt  of  thto  court  that  the  judgment  of  the 
drcuit  court  be  affirmed. 


(tf  S.  C.  278) 
JENKINS  V.  McOABTHY. 
(Snimnie  Oonrt  of  South  OaroUna.    Oct  1, 
1885.) 

NsaussKos— -Plsidi  so— Ibsui. 
In  an  action  for  Injury  to  an  employ^ 
ensaged  in  making  an  excaTation,  caused  by  the 
falling  of  one  of  the  piles  put  around  the  place 
to  be  excavated,  tbe  compnint  alleging  as  neg- 
ligeace  that  the  piles  were  "carelessly  and  im- 
properly driven,"  and  this  being  denied,  the  is- 
sue Is  not  whether  they  were  driven  sufficiently 
deep,  but  whether  they  were  driven  carefully 
and  properly. 

Appeal  from  common  pleas  circuit  court 
Of  Beaufort  county;  Ernest  Gary,  Judge. 

Action  by  Nancy  Jenkins,  as  administra- 
trix of  the  estate  of  Joseph  Jenkins,  de- 
ceased, against  Justin  McCarthy.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

W.  J.  Terdler,  for  appeUant  Thomas  Tal- 
bhrd  and  Elliott  &  Elliott,  for  respondent 

POPE.  J.  This  action  came  on  for  trial 
before  his  luHior,  Jud^e  Ernest  Gary,  and 
a  jury,  at  the  February  term,  1895,  of  the 
court  of  common  pleas  for  Beaufort  coun- 
ty, In  this  state.  It  seems  that  one  Joseph 
Jenkins,  while  laboring  for  the  defoidant  in 
making  excavations  between  piling  at  or 
coimected  with  tbe  naval  dry  dock  at  Parla 
iBtond,  in  tbe  county  of  Beaufort  In  1894, 
was  killed  by  the  falling  In  of  two  piles. 
The  plaintiff,  as  his  widow,  secured  letters 
of  administration,  and  under  the  act  of  the 
legislature  of  this  state  commenced  an  ac- 
tion against  said  defendant  for  $7,000  dam- 
ages, alleging  that  the  cause  of  tbe  death 
of  her  Intestate  was  the  careless  and  Im- 
proper driving  of  some  large  piles.  To  be 
accurate,  we  will  reproduce  the  third  para- 
graph of  tbe  complaint  as  thto  is  the  only 
allegation  of  the  comptolnt  bearing  on  thto 
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parUcnlar  point:  That  for  tbe  purpoae 
of  such  excavathm  tbe  d^mdant  had  dilTm 
arotmd  tbe  space  to  be  nccavated  a  number 
of  large  idles;  tbat  said  piles  were  so  care- 
lessly and  improperly  drlTen,  and  the  de- 
fendant had  BO  negU^ently  conducted  him- 
self In  such  behalf,  that  while  said'  Joseph 
Jenkins  was  so  engaged  In  excavating  as 
af(H%satd,  on  the  Ttb  day  of  May,  1894,  one 
of  said  piles  teil  into  said  excavation  or  cul- 
vert, and  Btmck  and  Instantly  killed  tbe 
said  Joseph  Jenkins."  This  was  the  only 
contested  point,  'and  to  Ibis  tbe  plaintiff 
directed  her  testimony.  When  she  dosed 
snch  testlmmy,  defendant  moved  tor  a  ntm- 
snlt  Tbe  circuit  Judge,  In  grantii^  the  mo- 
tion, said:  "Mow,  what  la  the  charge  of 
negligence?  It  la  In  drlvli^  said  piles. 
What  la  the  proof  as  to  how  tiiey  were 
driven,  whether  carefully  or  not?  The  wit- 
ness testified  that  they  were  driven  with  a 
steam  hammer.  Tbece  is  no  proof  btfore 
this  jury  whether  Ibat  Is  the  proper  way  to 
driTO  them  or  not  Tber^ore  I  must  as- 
sume^ till  negligence  has  been  proven,  that 
they  have  bera  driven  In  tbe  pn^r  man- 
ner. There  la  no  evidence  bow  piles  shall 
be  driven,  or  what  Is  the  prescribed  form 
of  driving  plies.  So  far  as  that  Jury  knows, 
or  as  I  know.  If  these  plies  were  to  be  drivoi 
again  they  would  be  drivoi  just  aa  they 
were  driven,  niere  Is  no  iffoof  ol  negli- 
gence, and  toe  that  reasim  thwe  Is  no  Is- 
sue iii  negligence  to  submit  to  tbe  Juiy, 
and  X  will  grant  tbe  nonsuit."  After  Judg- 
ment was  entered,  the  plalntUt  appealed 
upon  the  ft^lowlng  grounds:  (1)  Because 
the  circuit  judge  erred  in  deciding  there 
was  no  evidence  of  n^Ugoice  <»i  the  part 
of  the  defendtot.  (2)  Because  It  was  tes- 
tified to  that  the  plies  would  not  bave  fallen 
had  they  been  driven  deep  enough,  and  It 
was  negllgrace  and  carelessness  not  to 
drive  them  sufficiently  deep.  (3)  Because 
the  circuit  judge  erred  In  confining  the  ques- 
tion of  defendant's  negligence  to  the  means 
used  In  driving  the  piles;  for,  If  said  plies 
were  not  sufficiently  driven  to  hold  them 
fast  while  the  space  between  them  was  be- 
ing excavated,  they  ivere  Improperly  driven, 
without  reterence  to  tbe  means  used.  (4) 
Because  there  was  evidence  of  negligence 
nnd  carelessness  on  the  part  of  the  defend- 
ant, and  It  was  error  to  grant  the  nonsuit 

The  object  of  pleadings  Is  to  reach  an  Is- 
sue or  IssuM  essential  to  plalntlfTs  cause 
of  action  or  the  defendant's  defense  there- 
ta  The  burden  Is  placed  upon  the  plaintiff 
to  establish  bis  cause  of  action.  Now, 
what  was  plaintiff's  cause  of  action  In  tbls 
instance?  That  the  life  of  her  husband  had 
been  lost  through  tbe  negligence  of  the  de- 
fendant in  the  careless  and  improper  driv- 
ing of  certain  piles,  by  which  Joseph  Jen- 
kins lost  his  life.  This  was  denied  by  tbe 
defendant  Plaintiff  elected  to  go  to  trial  upon 
tliis  issue  so  squarely  made.  At  tbe  trial 
of  this  Issue  she  ottered  no  testbnony  as  to 


the  proper  mode  of  driving  piles  genmOIy. 
or  of  these  piles  In  particular.  The  only  tes- 
timony^bearlng  upon  tbe  piles'  being  driven 
was  that  it  was  done  by  a  "big  ateam  ham- 
mer," which  would  drive  a  idle  **until  they 
got  enough;  as  long  as  th^  would  go  they 
would  drive  them,"  and  that  "tbe  United 
States  officers  wwe  down  there,  vratchlng 
that  work  aU  tbe  tiime."  So  that  with  issue 
squarely  made,  was  there  any  testimony 
offered  at  the  trial  which  toided  to  eatabliab 
that  the  defendant  was  guilty  of  negUgence 
in  the  carelm  and  Improper  drivli^  of 
these  plies?  The  circuit  judge,  after  plain- 
tiff bad  finished  her  testimony,  fonnd  that 
there  was  no  snch  testimony.  After  a  care- 
ful review  ot  the  pleadings  and  the  testi- 
mony, we  are  not  able  to  say  that  tbe  cir- 
cuit judge  was  In  error.  Bo,  therefor^  the 
first  ground  of  appeal  is  overmled. 

Next  as  to  tbe  second  ground  of  appeal. 
'We  bold  that  tbe  plaintiff  should  have 
shown  that  the  pllra  were  carelessly  and 
Impnqiierly  driven.  It  ia  qutte  true  that  the 
Intestate  ma  unfortunately  UUed  while  em- 
ployed by  tbe  defendant  In  making  tbe  ex- 
cavation between  tbe  two  rows  <tf  piles  br 
tbe  falling  of  one  m  more  of  auch  piles  up* 
on  him,  and  that  one  of  the  witnesses  tot 
plaintiff  did  Bay:  "Do  you  know  bow  tar 
these  plle>  were  In  the  groundf  Anaww. 
No,  sir;  not  exactly  bow  deep  they  were  In 
tbe  ground.  Question.  I  mean  from  the 
level  when  you  were  excavating, — how  much 
deeper  were  they  In  the  ground  than  where 
you  bad  dug  down?  A.  No,  sir;  i  could  not 
tell  you  how  deep  they  were  In  the  ground 
at  all.  Q.  Do  you  know  what  caused  them 
to  fiiU?  A.  Yes,  sir.  Just  from  .digging. 
That  is  what  I  saw.  Q.  How  would  the 
digging  cause  them  to  fiill?  Ana.  In  some 
places  the  pile  goes  defter;  and  In  sMne 
places  tbe  hammer  batten  by  the  stroke, 
and  they  atop  It;  and  some  places  they  get 
hard  underneath,  and  cannot  get  ^em  deep 
enough.  Q.  Wen  these  piles  am<mg  those 
that  wen  Aeep  enough  or  not?  A.  These 
were  among  those  that  were  deep  enough. 
Q.  I  don't  want  to  know  if  Ibey  were  scat- 
tered ^<mg  those  that  were  deep  enough, 
but  I  want  to  know  if  these  that  fell  were 
deep  enough?  A.  I  could  not  say  that  they 
went  aa  deep  as  Ibe  rest  Q.  If  they  bad 
gone  as  deep  as  the  rest,  would  they  have 
fallen?  A.  That  is  just  It,  sir.  They  would 
not  have  follen  at  all."  Yet  when  this  tes- 
timony is  examined  In  the  light  fixed  by 
tbe  complaint  It  does  not  bear  upon  tbe  Is- 
sue joined,  to  wit  that  the  def«idant  was 
guilty  of  negligence  In  not  carefully  and 
property  driving  the  piles  which  were  In- 
tended to  hedge  about  the  excavation  whUe 
the  same  was  being  made  by  the  defmdant 
and  others  employed  by  htm  for  that  pur^ 
pose.  There  la  an  utter  absence  of  testi- 
mony to  the  ^ect  that  the  means  used  by 
tbe  defendant  were  not  consistent  with  all 
proper  care  in  driving  down  tbe  plies  In 
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question.  This  ground  of  appeal  must  be 
dismissed. 

So  far  as  the  third  ground  of  appeal  le 
concerned,  we  see  no  error  In  the  circuit 
judge  when  be  4ield  the  plaintiff  to  the  Is- 
sue as  tendered,  to  wit,  negligence  In  that 
the  piles  were  not  drlT«i  carefully  and  prop- 
erly by  the  defendant.  It  is  well  known 
that  accidents  sometimes  occur  that  human 
foresight  cannot  anticipate.  While  masters, 
as  to  their  servants,  should  be  held,  under 
the  strict  rules  of  law,  to  proTidiug  all  prop- 
er protection  to  them,  still  they  are  not  to 
be  held  as  Insurers  against  all  possible  ac- 
cidents that  may  Imperil  their  servants. 
This  ground  of  appeal  is  dismissed. 

Lastly,  In  the  fourth  ground  of  appeal  It 
is  alleged  that  there  was  some  evidence  of 
negligence  and  carelessness  on  the  part  of 
the  defendant.  We  have  before  stated  the  Is- 
sue joined  by  the  parties  litigant  here.  This 
exception  complains  of  some  evidence  of 
some  kind  of  negligence  and  carelessness 
on  the  part  of  the  defendant.  This  goes  far 
Iwyond  the  scope  adopted  by  the  plaintiff 
In  her  complaint.  It  would  be  hazardous  to 
litigants  when  brought  into  court  to  answer 
for  a  specified  negligence  to  open  wide  the 
door  to  proof  of  any  kind  of  negllgMice. 
This  exception  Is  overruled.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


(46  B.  G.  288) 

CROCKER  V.  COLLINS  et  al. 
(Sapreme  Court  of  South  Carolina.    Oct,  1, 
1895.1 

BsTOPPBL— Advbbse  Possbssiok— Evidbngb. 

1.  On  an  iutue  as  to  whether  a  strip  of  land 
vas  a  public  alley,  proof  that,  before  plaintiff 
purchased  the  land,  he  went  to  inspect  the  city's 
map,  but  it  was  out  of  place,  and  that  he  found 
a  map  in  possession  ot  a  pfurson  who  copied  it 
from  a  copy  of  the  original,  and  that  the  strip 
in  controversy  was  marked  as  other  lots  were, 
will  not  preclude  the  city  from  claiming  that 
the  strip  was  an  alley. 

2.  The  fact  that  an  adjoining  owner  gave 
his  permission  to  another  to  have  a  door  swing 
over  a  strip  of  land  used  as  an  alley  does  not 
Indicate  that  the  former  claimed  title  thereto. 

Appeal  from  common  pleas  circuit  court  of 
Beaufort  county;  D.  A,  Townsend,  Judge. 

Action  by  Daniel  W.  Crocker  against 
Joseph  W.  Collins  and  others,  constituting 
the  town  cotmcll  of  Beaufort,  to  enjoin  de- 
fendants from  interfering  with  his  possession 
of  certain  property.  There  was  Judgment  for 
plaintifF,  and  defendants  appeal.  Reversed. 

The  decree  of  his  honor.  Judge  Townsend, 
referred  to  In  the  opinion,  Is  as  follows: 

"This  action  Is  for  injunction  against  de- 
fendants  for  Interfering  with  plalntlfT  In 
«recttDg  a  house  on  what  the  plaintiff  calls  a 
lot.  The  defendants  claim  that  it  is  an  al- 
ley. This  case  was  beard  first  by  Judge  Nor- 
ton. There  was  a  d^nirer  to  the  complaint, 
which  was  overruled;  and  tbwe  was  a  decree 
for  plaintiff,  on  the  grouiid  of  adverse  pes- 


session  and  nonuser.  The  defendants  ap- 
pealed, and  the  supreme  court  (37  S.  C.  327. 
15  S.  B.  951)  revised  the  decree  bdow,  ex- 
cept as  to  the  demurrer,  but  Intimated  that, 
while  the  plaintiff  could  not  acquire  a  title  to 
an  alley  or  public  street  by  adverse  posses- 
sion and  nonuser,  yet  clrcnmstances  might 
arise  In  connection  with  either  that  would 
work  an  estoppel  against  the  public.  The 
question  of  estoppel  bad  not  been  In  the 
appeal,  and  the  supreme  court  did  not  con- 
sider it,  and  the  case  was  heard  again  by  me 
at  Beaufort,  at  the  May  term,  on  the  same 
testimony  on  which  it  was  heard  1^  Judge 
Norton. 

"It  appears  from  the  tCGFtimony  that  as  far 
back  as  i^25  there  was  an  old  pint  of  the 
town  of  Beaufort  on  recOTd  which  repre- 
sented the  land  In  dispute  as  an  alley;  that 
during  the  war  the  United  States  direct  tax 
commissioners  made  a  new  map  of  said 
town,  making  some  changes  in  the  mode  of 
designating  the  lots;  that  the  town  then  ignor- 
ed the  old  plat,  and  adopted  the  new  one,  but, 
BO  far  as  appears,  did  not  have  It  recorded; 
and,  in  1884  or  1885,  the  marshal  of  the  town 
lost  the  certified  copy  thereof  which  it  bad 
for  its  use,  and  since  that  has  had  neither  the 
original  nor  a  certlfi^  copy.  When  the  plain- 
tiff, in  1880,  by  his  attorney,  W.  H.  Town- 
send,  Esq.,  examined  the  title  to  said  prop- 
erty, with  the  view  of  purchasing  It,  he  could 
get  no  plat  from  the  town  nor  from  any 
source,  it  seems,  except  a  copy  of  a  certified 
copy  of  the  United  States  direct  tax  commis- 
sioners' plat,  which  copy  had  been  made  by 
Mr.  Talbird,  In  1879,  from  the  certified  copy 
then  In  the  posseBsIon  of  the  town.  From 
this  copy  of  a  certified  copy,  which  it  appears 
was  the  only  Information  that  could  there  be 
obtained  that  was  worth  anything,  the  plaln- 
tifTs  attorney  drew  the  deed  from  Mrs.  Mar- 
tha. A.  Barnwell  to  the  plaintiff.  Tbia  copy 
of  a  certified  copy  Is  In  evidence  as  Exhibit 
B,  and  on  It  the  propert?  In  dispute  is  mark- 
ed 'F,*  just  as  other  lots  are  marked,  and  has 
also  the  number  30.  This  shows  the  conduct 
of  the  town  ofilcers  In  regard  to  the  plat  of 
the  town.  Next,  as  to  the  land  ttsdif :  It  no- 
where appears  that  the  town  ever  exercised 
any  authwlty  over  it  until  their  interference 
with  the  plaintiff.  In  October,  1890,  which 
made  the  subject-matter  of  this  action.  On 
the  contrary,  the  town  authorities  allowed 
the  land  to  be  inclosed  for  more  than  a  quar- 
ts of  a  century,  to  be  used  as  a  garden;  to 
have  a  house— kitchen— built  upon  It,  and  In 
all  respects  to  be  treated  as  private  property. 
I,  therefore,  find  as  matt»  of  fact:  First. 
That  there  was  ten  years'  adverse,  peaceable, 
and  quiet  possession  of  said  land  by  the 
plaintiff's  grantor,  and  twenty  years'  nonuse 
di«reof  by  the  said  town  and  the  public  at 
large  immediately  preceding  the  execution  of 
the  deed  from  Mrs.  M.  A.  Barnwell,  plain- 
tiff's grantOT,  to  plaintiff.  Second.  That  the 
town  officers  had,  at  the  time  of  the  execu- 
tion of  said  deed,  so  plat  on  record  ahowlng 
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the  recognised  division  <tf  the  town  Into  lota 
and  streets  and  aOeys;  nor  bad  said  officers 
such  a  plat  In  tbelr  possession,  having  iost 
the  one  th^  did  have  In  1881  or  1885.  Third. 
That  the  j^alntlff,  after  soCb  Inv^gatlon 
as  he  was  enabled  to  make,  under  tbe  dr^ 
cnnutances,  as  to  the  title  of  said  land,  pnr- 
idiased  the  same,  and  pat  valuable  Improre- 
ments  thereon,  without  any  knowledge  of  any 
claim  thereto  by  tbe  said  town  or  by  the  pub- 
lic at  large.  Fourth.  That  in  October,  1801, 
after  the  plaintiff  had  commenced  building 
lUKm  said  land,  and  had  spent  a  considerable 
amount  of  money  thereon,  the  ofSLcea  of  said 
town,  the  defendants  h«eln,  directed  their  of- 
ficers to  stop  said  work,  and  to  ronove  tbe 
material  therefrom,  and  to  open  tBe  same  as 
a  public  alley;  and  that  said  officers  were 
about  to  execute  said  order,  and  did  stop 
plaintiff's  WMTkmen,  whm  this  action  was  ta- 
stltuted,  asking  for  relief. 

"I  conclude,  as  a  matter  of  law,  that  the  of- 
ficers of  said  town  are  estopped  from  In  any 
way  Interfering  with  the  plaintiff  In  "Qie  .erec- 
tl(Hi  ot  his  said  building;  and  It  Is  so  wdeied. 
adjudged,  and  decreed.  It  Is  furOiw  ordered 
that  the  plaintiff  have  leave  to  apply  at  the 
foot  of  this  Judgment  tm  any  (Oders  neras- 
sary  to  make  It  efiSectual." 

For  the  purposes  ot  appeal  to  tiie  suprone 
court,  the  defendants  exeeifteA  to  the  Judg- 
ment or  decree  rendered  and  made  in  the 
above  oiuse  by  tiie  H<hi.  D.  A.  Townsend: 
"(1)  Because  tbe  decree  of  the  chitmlt  Judge 
It  without  evidence  to  suppmrt  It;  (2)  be- 
cause the  findings  of  fact  the  circuit 
Judge  are  unBUKxnted  by  the  evidence;  (3) 
because  the  findings  of  fact  by  the  circuit 
Judge  are  contrary  to  the  evidence;  (4)  be- 
cause the  circuit  Judge  erred  in  finding  as 
niatt»  of  fact  that  tbwe  had  been  ten  years' 
adverse  poaseaslon  by  plaintiff's  grantor,  M. 
A.  Barnwell,  and  twenty  years'  nonusec  by 
the  town  and  the  public;  (5)  because  there 
is  no  evidence  that  Martha  A.  Barnwell  ever 
claimed  by  word  or  act  any  right  to  12ie  al- 
l^way  designated  aa  'Lot  £"  of  plaintiff's 
deed,  whether  by  paper  title  or  possession; 
(6)  because  tbextt  was  no  evidence  that  Mar- 
tha A.  Baniwell  ever  fenced  In  the  all^way, 
or  that  any  buildings  were  ever  on  said,  al- 
leyway, and  tbe  circuit  Judge  erred  In  find- 
ing the  c(mtrary;  (7>  because  there  ia  no  evi- 
A&xe  that  Martha  A.  Bamwell  held,  or  claim- 
ed to  hold,  the  said  alleyway  advenely,  or 
ever  ^erdsed  any  act  of  ownership  over  said 
alleyway,  or  act  showing  an  Intention  to 
hold  It  adversely,  and  bis  honor  erred  in  find* 
Ing  that  her  possesion  was  advwse;  ^)  be- 
cause the  evidence  In  the  cause  did  not  es- 
tabllsb  adverse  poesesslcm  In  Martha  A.  Bam- 
well  or  any  one  else;  because  the  circuit 
Judge  «rred  In  finding  as  fact  that,  at  the 
time  of  the  execution  of  plaintiff's  deed,  the 
town  officers  bad  no  plat  <hi  record  showing 
the  recognised  division  ot  the  town  Into  lots 
and  streets  and  alleys,  and  had  no  such  plat 
In  their  possession;  CIO)  because  the  circuit 


Judge  erted  In  finding  as  fact  that  plaintiff 
made  sudi  InvestlgatkHi  as  he  was  able  as 
to  the  title  of  said  premisea,  and  put  valnaUe 
Imiffovementa  thereon,  without  knowledge  of 
any  claim  hy  the  town  or  public  at  large;  (11) 
because  the  drcnlt  Judge  med  in  finding  as 
fkct  that  plaintiff  had  spent  a  conaldoaNe 
amount  of  money  upon  said  land;  (12)  be- 
cause the  circuit  Judge  erred  In  finding  as 
matter  of  law  that  the  defendanto  are  estop- 
ped from  Interfering  with  the  plaintiff  In 
the  erection  of  bis  building  on  said  land,  and 
In  so  deciding;  (1$  because  no  acta  or  dr- 
cnmstances  ware  testified  to  entitling  plain- 
tiff to  equitable  reliet;  (14)  because  there 
was  an  entire  absence  of  any  acts  of  commis- 
sion or  omission  on  the  part  of  defendants 
which  would  work  an  estoppel  against  them: 
(IB)  because  there  was  no  evidence  that 
plaintiff  was  misled  by  any  acts,  ox  innlSBion 
to  act,  on  the  part  of  the  defendanto;  (16) 
because  the  evldoice  showed  that  plaintiff 
made  no  eBaet  to  ascertain  the  title  to  the 
dilated  premises  before  bnylng;  (17)  be- 
cause  there  was  no  evidence  that  plaintiff 
was  Induced  to  purchase  by  any  act  or  word 
of  defendants;  (18)  because  plaintiff  could 
have  ascertained  that  the  premU»s  In  dispute 
were  claimed  as  an  alley  of  the  town,  bad  he 
dioeen  to  investigate  the  tltie;  (1%  because 
there  was  no  evidence  of  facts  and  drcum- 
Btanoes  to  warrant  the  decree;  f^)  because, 
if  the  facts  found  by  the  circuit  Juc^  ac- 
tually existed,  thi^  furnished  no  ground  for 
wtoppd  against  the  defendants." 

Keapondent  thereafter  served  the  following 
ncMice:  "Please  take  notice  that,  should  the 
suprane  court  be  unable  to  sustain  the  de- 
cree upon  the  grounds  upon  whldi  it  was 
based  by  the  ctecult  Judge,  the  respondent 
will  ask  that  It  be  sustained  upon  tbe  f<^- 
lowlng  grounds:  (1)  Because,  even  though 
the  premises  In  dispute  was  a  public  alley, 
appellants  had  no  right  to  enter  upon  same 
while  In  possesalcm  of  respondent,  and  puU 
down  and  remove  rMpondent's  bnlldtogs 
thereon,  until  the  rights  of  the  parties  had 
been  settled  by  trial  In  due  course  of  law; 
(2)  because  the  proof  shows  that  the  prem- 
ises In  dispute  was  never  a  public  alley." 

W.  3,  Terdier,  for  app^ants.  Elliott  & 
EUlott,  for  respondent 

POPE.  J.  TUs  actl<»L  has  been  before  this 
court  once  before  and  our  decision  <m  the 
first  appeal  will  be  found  in  87  a  a  827, 
and  IB  S.  B.  951.  The  cause  came  on  for 
trial  before  his  bwor.  Judge  Townsend,  at 
summer,  1804,  term,  ot  the  court  of  common 
pleas  for  Beaufort  county,  In  this  state, 
and  by  his  decree  the  plaintiff  was  accm^ed 
all  the  relief  he  sought  From  this  decree 
the  defendanto  now  appeal  on  20  grounda 
These  grounds  of  appeal,  together  with  the 
circuit  decree,  will  be  r^rted. 

Briefly  steted,  the  plaintiff,  by  his  actlfm. 
sought  a  perpetual  Injunction  against  the 
town  council  of  Beaufort,  Ito  succesam  In 
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office^  and  agents  and  Berrants,  hj  which 
they  shall  be  restrained  any  and  all 

InterfHsnce  tinder  a  claim  of  ownership  of 
a  certain  strip  of  land  SO  feet  wide  lying 
between  lots  designated  as  "C"  and  "G"  on 
the  certified  copj  of  the  United  Statu  dl- 
i-ect  tax  commissioners'  plat  of  the  town  of 
Beaufort,  S.  O.,  claiming  that  he  had  bought 
such  strip  of  land  from  Miss  Martha  A. 
Barnwell  on  the  4th  day  of  August,  1890, 
and  just  attec  he  had  begun  to  Improve  the 
same,  by  attempting  to  build  a  small  dwell- 
ing thereon,  he  was  prevented  from  doing 
so  by  the  defmdants,  as  the  town  council 
of  Beaufort,  alleging  as  ttieir  Justification 
for  such  Interference  that  said  strip  of  land 
was  an  alleyway  of  said  town  of  Beaufort^ 
and  had  been  so  owned  lij  the  public  dnce 
prior  to  the  year  1820. 

Judge  Norton,  who  first  beard  the  caus^ 
had  decided  In  favor  of  the  plalntUT,  on  the 
ground  that  Miss  Martha  A.  Barnwell  had 
held  the  land  adversely  to  the  public  more 
than  10  years  before  her  conv^ance  was 
made  to  the  plaintlfl,  and  also  on  the  fur- 
.ther  ground  that  20  years'  Donuser  pre- 
sumes the  abandonment  of  an  easement 
such  as  a  right  of  way.  On  these  two  points, 
when  the  cause  was  in  this  court  on  the  first 
appeal,  Mr.  C3iief  Justice  Mclver,  as  the  or- 
gan of  the  court,  announced  the  rule  thus 
clearly:  "We  think,  therefore,  that  mere 
adverse  possession  for  the  statutory  period 
of  a  street  or  alley  la  a  town  which  Is  a 
public  hli^way  cannot  confer  a  tiUe.  But, 
whoi  such  possession  Is  accompanied  with 
other  circumstances  which  would  rrader  It 
inequitable  that  the  public  should  assert  Its 
rights  to  retain  posseBsion,  thsi,  upon  the 
principle  of  estoppel,  a  party  may  be  pro- 
tected against  the  assertion  (tf  right  Ijy  the 
public  In  order  to  iwevent  manifest  wrong 
and  injustice.  Fot  example,  when  a  i»trty, 
under  an  honest  convlctl<Hi  of  right,  has 
taken  poBsessl<m  ot  a  pwtlon  of  one  ot  the 
streets  or  all^s  <^  the  town,  and  expended 
hlfl  money  in  erecting  buildings  thereon, 
without  interference  on  the  part  of  the  pub-' 
11c,  these  or  perhaps  other  circumstances, 
connected  with  adverse  possession  tor  the 
statutory  period,  may  afford  good  ground 
Cor  estoppel.  XTpon  the  same  prindplefl,  we 
do  not  tbink  mere  nonnser  of  a  street  or  al- 
ley of  a  town  for  the  period  of  twenty  years 
will  amount  to  such  an  abandonment  as 
would  destroy  the  rights  of  the  public.  It 
seems  to  us,  therefore,  that  the  circuit  Ju^fe 
erred  in  holding  otherwise,  and  that  for  this 
reason  the  case  must  go  back  tor  a  new 
trial,  upon  the  principles  herein  announced." 

It  must  be  evidwt  that  the  purpose  of 
this  court  In  ordering  a  new  trial  was  to 
allow  the  plaintuc.  If  he  saw  proper,  to 
raise  the  question  of  estoppel  by  reason  of 
the  nonaction,  etc.,  of  the  town  of  Bean- 
fort  touching  this  alleyway.  That  the  par- 
ties to  the  action  offered  no  new  testimony 
at  the  second  hearing  Is  a  matter  of  no 


moment  except  to  the  parties  to  the  conten- 
ticm.  Parties  to  an  actim  in  a  conrt  of  Jus- 
tice are  never  forced  to  Introduce  testimony; 
it  is  a  matter  of  their  own  choice,  and,  we 
may  add,  of  their  own  respcmslbllity.  This 
being  a  cause  on  the  equity  side  of  the 
court.  It  is  made  our  duty  to  canvass  the 
facts  as  well  as  tbe  law  In  response  to  ap- 
pellants' exceptions. 

The  r^  question  here  is,  has  the  plaln- 
tUT, or  the  grantor  through  whnn  he  claims, 
used  this  strip  of  land  30  feet  wide  by  the 
snfferance  of  the  public  for  such  a  time  and 
in  such  ways  as  ought  to  shut  off  the  de- 
fendants from  the  assertion  that  the  plain- 
tiff ought  not  to  be  allowed  to  claim  this  al- 
leyway as  his  own.  If  so,  the  defendants 
should  be  enjoined  as  prayed  for  In  the  com- 
plaint; if  not,  the  comptaint  should  be  dis- 
missed as  wanting  In  merit 

1.  Was  th«e  anything  done  the  pub- 
lie,  represented  In  this  Instance  by  the  town 
council  of  Beaufort;  to  luduce  Crocker  to 
take  titie  to  this  aUeywsy?  First,  it  Is  ad- 
mitted that  the  first  plat  of  the  town  of  Beau- 
fort, which  was  duly  recrarded,  showed  that 
this  stirip  of  land  was  thereon  marked  as 
an  all^way.  While  this  Is  tru^  it  to  con- 
tended that  TJiUted  States  direct  tax  omi- 
missioners  made  a  plat  of  thla  town  of 
Beaufort  during  the  war;  that  Is,  between 
the  years  1801  and  1865.  On  this  map,  how- 
ever, it  Is  shown  that  this  was  an  alleyway. 
PlalntlflC  suggests  that  one  at  his  attorneys, 
when  he  was  about  to  prepare  the  deed 
fnun  Miss  Barnwell  to  the  idalntiff,  applied 
to  the  1»wn  authorities  tor  their  map  of  the 
town,  but  It  was  misplaced.  Ba  then  sought 
out  Th<mias  Talbird,  Bsq.,  of  the  Beaufort 
bar,  and  found  that  he  himself  had  copied 
a  map  of  the  townr-one  in  the  posaessirai  ot 
Bome  offlcar  of  tbe  town  council  <a  Beaufort, 
—ami  that  on  this  copy  of  a  copy  this  nar- 
row strip  of  land  was  designated  by  the 
letter  F,  and  he  drew  the  deed  to  include 
this  strip  of  land.  This  attorn^  admitted 
that  he  had  seen  a  copy  of  the  map  of  the 
town  ot  Beaufort  in  the  olBce  oC  the  col- 
lector at  Beaufort,  and  he  souj^t  It;  it  was 
also  out  of  place.  Now,  we  are  unable  to 
see  how  the  town  of  Beaufort  can  be  held 
accountable,  so  far  as  Its  rights  to  this  al- 
l^way  are  concerned,  for  any  copy  of  a 
copy  of  a  map.  There  Is  not  pretmded  to 
be  any  evidence  that  the  copy  from  which 
Hr.  Talbird  made  his  copy  was  made  by  the 
town  of  BeaufOTt,  or  a  correct  map.  No 
word  was  spoken  nor  act  done  which  In  any 
wise  bound  the  town  of  Beaufort  to  an  ac- 
c^tance  by  it  of  the  copy  of  a  map  from 
which  Mr.  Talbird  made  his  copy.  All  these 
things  being  tru^  we  are  not  able  to  see 
any  elements  of  estoppel  to  the  town  of 
Beanfort  to  deny  that  the  deed  from  Miss 
Barnwell  to  tbe  plalntlfC  conveyed  this  strip 
of  land. 

2.  Was  there  such  adverse  us»r  ot  thte 
strip  of  land  by  the  ^alntlff  and  his  gran- 
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ton  that  the  town  of  Beaufort  ahotild  not 
be  allowed  now  to  asBert  tliat  this  atrip  of 
land  is  an  all^w^  of  said  town,  ao  that  the 
plaJntUF  cannot  succeasfuUy  hold  the  same 
a^  his  own?  (a)  We  cannot  agree  with  the 
cbvnlt  Judge  that  houses  had  been  built  on 
this  land.  The  teetlmony  does  not  bo  de- 
clare, (b)  We  cannot,  that  It  was  used  as 
a  garden.  By  far  the  dearest  description 
of  this  alleyway  and  Its  use  was  given  by 
the  late  Mr.  Nathaniel  Heyward.  As  It 
might  hare  been  expected  by  any  one  who 
was  acquainted  with  his  nte,  his  teatlmMiy 
was  fair  and  frank.  Counsel  for  plaintiff 
seizes  hold  of  an  expression  used  by  Ifr. 
Heyward  In  his  testimony  when  he  referred 
to  his  having  given-  permission  to  the  car- 
riage malmr,  Mr.  Blckenbacker,  to  let  a 
door  from  his  cairiage  factory  swing  partly 
across  aaid  allerway,  and  basea  a  claim  that 
such  testimony  clearly  shows  that  the  al- 
l^way  was  Mr.  Heyward's  private  prop- 
erty. But  such  is  not  his  testimony  as  we 
c<»istnie  It.  This  wltnew  always  speaka  of 
this  alleyway  as  used  by  the  public  So 
far  as  his  consent  to  Mr.  Blckenbacker*B 
door  being  allowed  to  open  on  the  alley- 
way, it  was  only  an  expression  by  Mr.  Hey- 
ward that  he  himself  would  not  object;  he 
did  not  claim  to  bind  the  public,  (c)  The 
fences  across  the  alleyway  since  1867  mere- 
ly Indicate  a  privilege  to  the  adjacent  land- 
owners, which  arose,  no  doubt,  fnmi  a  de- 
sire to  mitigate  the  terrible  results  of  the 
late  war,  which  made  It  quite  fflcpenslve  to 
run  two  fences  on  said  alleyway.  Hence 
one  was  mu,  and  the  short  fence  acron  the 
alleyway,  (d)  So  far  as  plalntlCfs'  attempt 
to  build  thereon  is  concerned,  the  teeti- 
moay  falls  to  discloee  any  great  damage  to 
him.  He  says  his  material  In  all  the  work 
on  it  Is  worth  $150,  bnt  then  he  Is  careful 
to  say  that  the  only  injury  would  be  to  the 
mortised  work  by  the  weather.  He  admits 
that  no  (me  objects  to  his  removal  of  his 
lumber  and  other  material  to  his  Woodbine 
Cottage  lot,  adjoining  the  alleyway.  In 
riew  of  these  matters  and  many  others  dis- 
closed in  the  case,  we  hold  that  the  cir- 
cuit Judge  was  in  error,  and  his  decree  must 
be  reversed.  We  can  see  no  need  tor  fur- 
ther litigation. 

It  Is  the  Judgment  of  this  eonrt  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  action  be  remanded  to  the  cir- 
cuit court,  with  directlMis  to  that  court  to 
pronounce  a  decree  dismissing  the  com- 
plaint. 


(4GB.  C.  M) 

VHRNHR  eC  al.  v.  PBBBT  et  aL 
(Bapreme  Court  of  South  Carolluu   Oct  1, 

uoso 

BxtnmoiTi  TO  Master's  Rbpobt. 

1.  Under  Code  Civ.  Proc.  I  294,  allowing  ex- 
ceptions to  and  the  review  ox  a  master's  oed- 
sioD  as  on  appeal  under  section  290,  which  al- 


lows a  party  to  an  action  to  except  to  a.  drd- 
sion  on  matter  of  law  within  10  days  after  no- 
tice of  the  dedsion;  and  secdais  M4  and  MSL 
friving  a  circuit  iuAge  pow^to  zevlew  findings  of 
tact  and  conduaiona  of  law  of  a  maater,— the 
court  cannot,  after  the  10  days  for  filing  excep- 
tions  has  expired,  allow  the  flUng  of  an  addi- 
tional exception. 

2.  A  ruling  of  a  master  not  before  tiie  low- 
er court  by  propor  excspttoa  cannot  be  oonald- 
ered  onappeaL 

Appeal  from  oonmion  pleas  circuit  court  of 
Oreeovllle  ooonty;  B.  a  Watts,  Judge; 

Actl<m  David  P.  Vemor  and  another 
agaluBt  B.  F.  P«Ty  and  others.  From  a 
Judgment  for  plaintlfTs,  defendant  W.  Bm 
Peny  appeals.  Afflrmed. 

Perry  &  Heyward,  for  appelant  W.  H. 
Peny.  Jos.  A.  McCullougfa,  for  respond- 
ent J.  P.  Latimer.  L.  B.  Clyde,  for  other  re- 
spondents. 

POPE,  J.  This  action  was  begun  1^  the 
plaintUTs  against  the  defendants  on  the  equi- 
ty side  of  the  court  of  common  pleas  for 
Greenville  county,  in  this  state,  and  came  on 
for  trial  before  his  honor.  Judge  Watts,  at 
the  fall  term,  1894,  of  said  court  The  decree 
sustained  the  master's  report,  and  was 
against  the  defeodajit  W.  H.  Perry,  where- 
upon he  appealed  to  this  court  upon  five 
grounds.  He  has  abandoned  three,  leaving 
the  following  to  be  heard  and  considered  by 
tl^  court:  "(4)  That  the  circuit  Judge  erred 
In  Ignoring  the  motion  of  defendant  W.  H. 
Perry  tor  leave  to  file  an  addlUcmal  excep- 
tion, making  specifically  the  point  that  the 
Judgment  held  by  the  defendant  W.  H.  Per- 
ry has  priority  over  the  mortgage  held  by 
the  defendant  Joseph  D.  lAtlmer.  (5)  That 
the  circuit  Judge  erred  In  not  holding  that 
the  Judgment  hdd  by  the  defendant  W.  B. 
Perry,  having  been  duly  entered  before  the 
mortgage  held  by  the  defendant  Joseph  D. 
lAtlmv  was  recorded,  and  said  mortgage 
not  having  been  recorded  within  forty  days 
after  the  execution  of  said  Judgment,  should 
have  priority  over  said  mortgage.** 

Let  me  consldor  the  fourth  exception.  It 
seems  that  before  Special  Master  John  B. 
Bellinger,  to  whom  all  the  Issues  of  law 
and  fact  bad  been  submitted,  the  defoad- 
ant  J.  D.  Latlmar  Uitroduced  and  proved 
his  original  mortgage,  with  all  the  entries 
pertaining  to  its  registration  Indmed  there- 
on, and  at  the  same  time  the  defendant  W. 
H.  Perry  introduced  his  Judgment  Mr.  Per- 
ry contended  that  his  Jndgmoit  bad  priority 
over  this  mortgage.  The  apodal  master,  in 
Us  r^ort  dedded  In  favor  of  the  mortgage 
ot  Latimer.  No  question  was  made  before 
the  special  master  touching  the  registration 
of  the  mortgage  in  questtcm.  To  the  r^Kirt 
of  the  spedal  master,  Mr.  Perry  filed  aundry 
exceptions,  none  of  which  refer  to  the  regis- 
tration of  this  mortgage.  More  than  27  days 
had  elapsed  from  the  filing  of  the  report  ct 
the  special  master  to  the  date  when  the 
circuit  Judge  heard  the  cause  on  exceptlcMM  to 
the  wtfort  of  the  special  maiter.  Howerer. 
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oo  tbat  monlDff,  Mr.  Perry  Ant  bad  t>lB  at- 
tentlon  drawn  to  tbe  date  of  the  r^istratlon 
of  fbSa  mortgage,  and  he  accordingly  moved 
the  drcnlt  Jndge  to  aDow  him  to  add  an  exi- 
ceptlon  covering  this  point  When  the  cir- 
cuit jadge  pronoimced  this  decree,  he  over- 
ruled all  the  exceptions  to  the  report  of  the 
flpeclal  master,  and  confirmed  the  same,  hot 
did  not  refer  to  the  motion  of  Mr.  Perry  to 
be  allowed  to  make  an  additional  exception. 
Hence  this  fourth  exception.  We  apprehmd 
that  this  will  prove  an  immaterial  emnr  on 
the  part  of  the  drcuit  Jndge  If  this  court 
should  reach  the  conclnsion  that  the  appel* 
lant  had  no  right  to  add  this  exception,  Inas- 
much as  more  than  10  days  had  elapsed  after 
tbe  report  had  been  filed,  and  that  appellant 
was  obliged,  In  law,  to  make  his  exception 
within  tbe  said  10  days.  Reference  is  made 
to  sections  290,  294,  344,  and  345  of  the  Code 
of  CivU  Procedure  of  this  state.  Tlda  court, 
In  McGee  v.  M^man,  20  S.  B,  971,  passed 
on  sections  290  and  294,  and  In  effect  held 
that  the  exceptions  then  cont«nplated  must 
be  taken  within  10  days  after  notice  of  tbe 
filing  of  the  report  of  the  master  or  q>ecial 
master.  Let  ns  see  If  the  remaining  sections 
344  and  345  throw  any  light  on  this  subject 
According  to  the  view  which  prudence  sug- 
gests in  construing  these  sections,  so  far  as 
they  contain  any  reference  to  sections  200 
and  294,1  |n  their  application  to  exceptions 
made  to  the  report  of  masters  or  special 
masters  or  referees,  they  only  give  to  a  cir- 
cuit Judge  the  power  to  review  the  findings  of 
fact  and  conclusions  of  law  as  embodied  in 
such  reports,  and  to  reverse,  modify,  or  af- 
firm the  same,  and  have  no  bearing  In  fixing 
the  time  limited  to  making  and  serving  the 
exceptions.  This  view  of  this  matto:  has  ob- 
tained at  the  bar  for  many  years.  Rule  30 
of  tbe  circuit  conrt  lends  force  to  this  con- 
Btmctlon  in  a  measure.  Ten  days  being 
fixed  as  the  time  in  which  exceptions  mnst 
be  taken  to  such  reports.  It  would  seem  that 
tUs  ground  of  appeal  Is  untenable,  especial- 
ly In  view  of  the  decislcm  in  McGee  v.  Merrl- 
man,  supra.  But  suppose,  under  section  195 
of  the  Code  of  Civil  Procedure,  It  Is  with- 
in the  discretion  of  the  circuit  Judge;  he  has 
not  exercised  sudi  discretion.  Indeed,  his 
decree  is  not  consistent*  with  any  exercise  of 
such  discretion  on  his  part  nils  conclusion 
on  our  part  almost  renders  it  unnecessary  to 
examine  the  fifth  ground  of  appeal  If  the 
question  sobmltted  by  appellant  in  this  fifth 
ground  of  appeal  could  not  come  before  his 
honor  unless  covered  by  an  exception  on  this 
point  to  the  report  of  tbe  special  master,  it  Is 
very  certain  tliat  this  court  cannot  consider 
it  Let  the  grounds  of  appeal  be  dismissed. 
It  is  the  Judgment  of  ibis  court  that  the 
Judgment  of  the  circuit  comt  be  affirmed. 


1  Code.  I  294,  allowa  exceptions  to  and  the 
review  of  a  master's  decisioD  as  on  appeal  un- 
der section  290,  which  allows  a  party  to  an 
action  to  except  to  a  decision  on  matter  of  law 
within  10  days  after  notice  of  tbe  decision. 


<4B  S.  C. 

SAUNAS  et  aL     O.  AUUTUAN  ft  00. 
(Supreme  Court  of  SoaOt  CaroUna.   Oct  1, 
1S86.} 

Res  JomoATi.— Claim  roR  Briteriiirts— But- 

CTES— NOSStJIT. 

1.  Where,  in  an  action  to  recover  land,  an 
intervener  sets  up  a  daim  for  betterments  made 
bj  Us  ffrantoTB,  and  a  decree  for  plaintiS  recites 
that  the  claim  made  for  betterments  ay  the  in- 
tervener cannot  be  set  up  in  an  answer  but 
must  be  recovered  in  a  direct  action,  such  de- 
cree cannot  in  a  proper  action  br  the  inter- 
vener for  such  betterments,  be  pleaded  as  res 
Judicata  of  his  right  to  claim  tiieuL 

2.  Rev.  St.  S  1957,  allowing  a  tenant,  who 
at  the  time  of  making  the  improvements  be- 
lieves bis  title  to  the  land  to  be  in  fee,  to  claim 
betterments  in  answer  to  an  action  against  him 
for  tbe  land,  is  merely  supplemental  to  section 
1052,  allowing  one,  after  final  judgment  against 
him  for  land,  to  recover  in  a  separate  action  for 
betterments  made  to  the  land  by  himself  or  his 
grantor. 

3.  Where  there  is  evidence  supporting  ma- 
terial ailegations  of  a  complaint  it  is  error  to 
direct  a  nonsuit. 

Appeal  from  common  i^leas  drcolt  court  of 
Abbeville  county;  Buclianan,  Judge. 

Action  by  A.  J.  Salinas  &  Sons  against  G. 
Aultman  &  Co.  for  betterments.  From  a 
Judgment  of  nonsuit,  plaintiffs  appeaL  Re- 
versed, 

Frank  B.  Gaiy  and  Samuel  a  Cason,  for 
appellants.  Grsydon  ft  Graydra.  for  respond- 
ent 

WATTS.  J.  Thin  la  an  action  for  better- 
ments, which  was  heard  on  the  circuit  by 
Jndge  Buchanan  and  a  Jury  at  the  January 
term  of  the  court  of  common  pleas  for  Abbe- 
ville county,  lij»5.  For  a  proper  understand- 
ing It  Is  necessary  to  review  the  facts  uptm 
which  the  claim  is  founded.  One  F.  M,  Pope* 
being  hidebted  to  O.  Aultman  &  Co.  and  oth- 
ers In  a  large  amount,  mortgaged  a  house  and 
lot  In  the  town  of  Ninety  Six  to  one  G.  W. 
Connor  on  the  1st  day  of  February,  18S4.  On 
the  Tth  day  of  December,  1886,  the  said  Popo 
conveyed  the  premises  to  the  said  Connor. 
On  the  26th  day  of  October,  1SS7,  Connor 
conveyed  to  Mrs,  Elizabeth  M.  Pope,  wife  of 
said  P.  M.  Pope.  On  the  same  day  Mrs. 
Pope  conveyed  the  premises  to  Mrs.  Mattie 
S.  Utsey,  who  went  into  possession,  and 
made  improvements  thereon.  On  tiie  24th 
day  of  January,  1888,  Mrs.  Utsey  mortgaged 
the  premises  to  A.  J.  Salinas  &  Sons,  which 
mortgage  was  sued  to  Judgment  for  fore- 
closure at  the  October  term  of  tbe  court  of 
common  pleas  for  Abbeville  county,  1891, 
On  tbe  6th  day  of  January.  1892,  the  master 
sold  tbe  premises  under  said  Judgment  for 
foreclosure,  and  A.  J.  Salinas  &  Sons  became 
the  purchasers,  and  received  the  master'n 
deed  of  conveyance.  Pending  the  litigation, 
Mrs.  Utsey  died,  in  March,  1891,  and  her 
heirs  at  law  were  made  parties  to  the  action. 
In  the  meantime  C.  Aultman  &  Co.  had  sued 
to  Judgment  their  claims  against  the  said  F. 
M.  Pope.  Execution  was  issued  and  levied 
<m  the  said  bouse  and  lot  as  the  property  ot 
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tbe  said  F.  M.  Pope  The  premises  were 
sold  In  September,  1889,  0.  Aultmaa  &  Oo. 
becoming  the  purcliasers,  and  recelvlDg  sher- 
iff's tiUe.  After  this  C.  Aultman  &  Co.,  ai- 
legtng  frand,  both  actual  and  constructive, 
brought  an  action  to  set  aside  the  deeds  exe- 
cuted by  Pope  to  Connor,  by  Connor  to  Mrs. 
Pope,  and  by  Mre.  Pope  to  Mrs.  Utsey.  Dur- 
ing litigation,  A.  J.  Salinas  &  Sons,  Mving- 
the  master's  deed,  and  being  in  possession  of 
said  house  and  lot.  Intervened  by  petition, 
and  •were,  made  parties  defendant  to  the  ac- 
tion. In  their  answer  as  defendants  to  the 
suit  they  set  up  title  and  a  claim  for  better- 
ments; In  other  words,  they  (daimed  the 
benefit  of  the  improvements  placed  upon  the 
premises  by  Mrs.  Utsey  during  her  owner- 
ship. In  the  event  their  title  failed  them. 
This  litigation  ended  In  favor  of  C.  Aultman 
&  Co..  and  the  claim  of  A.  J.  Salinas  &  Sons 
for  betterments  was  not  sustained  in  that  ac- 
tion. Aultman  v.  Utsey,  41  S.  C.  304,  19  S. 
E.  617.  Within  48.  hours  after  the  case  of 
Aultman  v.  Utsey,  supra,  had  terminated  on 
the  circuit,  this  action  was  begun.  On  the 
call  of  the  case  tbe  defendant  filed  a  plea  to 
the  Jurisdiction  of  the  court,  on  the  ground 
that  the  question  of  betterments  was  res 
judicata.  The  conrt  overruled  the  plea,  and 
the  defendant  filed  the  following  exceptlcms: 
"(U  Because  It  was  error  to  overrule  defend- 
ant's plea  to  the  Jurisdiction  of  the  court,  be- 
cause It  appears  from  the  decree  of  his  honor, 
Judge  Izlar,  who  heard  the  case  on  circuit, 
and  from  the  opinion  and  Judgment  of  the 
supreme  court,  that  the  question  of  better- 
ments had  already  been  determined  against 
the  said  A.  J.  Salinas  &  Sons.  (2)  Because 
the  question  was  res  Judicata,  and  his  hon- 
or erred  in  not  so  holding."  The  exceptions 
are  the  same  In  substance,  and  may  be  con- 
sidered together. 

The  case  of  Aultman  v.  Utsey,  41  S.  C.  403, 
19  S.  K  617,  was  heard  by  Judge  Izlar  on  the 
circuit.  In  his  decree  he  uses  the  following 
language:  "The  claim  set  up  In  the  answer 
of  A.  J.  Salinas  &  Sons  is  not  for  the  im- 
provements and  bettmnents  made  by  them, 
but  for  those  made  by  Mattle  S.  Utsey.  Such 
claim,  as  I  understand  the  statute,  cannot  be 
made  In  the  answer  of  defendants.  If  the 
improvements  and  betterments  made  upon 
lands  by  those  under  whom  the  defendants 
claim  can  be  recovered  at  all,  it  must  be  by 
direct  action,  after  final  Judgment  in  favOT  of 
the  plalntiCTs  In  an  action  to  recover  the 
lands  and  tenements,  as  provided  for  In  sec- 
tions 1835,  1839,  Gen.  St."  The  circuit  Judge 
not  only  refused  to  pass  upon  tbe  question  of 
betterments,  but  he  refused  to  consider  the 
questi<Mi,  because  It  had  been  Improperly  pre- 
sented to  the  court,  and  he  Indicated  In  what 
manner  the  question  must  be  raised, — "by  di- 
rect action^  after  final  Judgment  in  favor  of 
the  plaintiff  In  an  action  to  recover  tbe  lands 
and  tenements  as  provided  in  sections  1835, 
ivas,  Gen.  St."  On  appeal  the  circuit  Judge 
was  sustained.  Justice  McGowau,  aa  the  or- 


gan of  the  court,  said:  "Exception  7  Imputes 
error  to  the  drctit  Judge  in  holding  that  A.  J. 
Salinas  &  Sons  were  not  entitled  to  better- 
ments. The  defendants  do  not  claim  that 
they  placed  any  Improvements  on  the  bouse, 
but  are  claiming  compensation  for  improve- 
ments put  upon  the  land  by  Mrs.  Utsey,  who 
mortgaged  it  to  them  before  they  had  any 
pretense  of  title  to  the  lot  Under  the  cir- 
cumstances, we  do  not  think  the  Judge  com- 
mitted error  In  refusing  tbe  claim."  The  ex- 
ceptions are  overruled. 

Before  the  cause  went  to  trial,  defendant. 
C.  Aultman  &  Co.,  filed  a  demurrer  to  the 
complaint  "on  the  ground  that  the  complaint 
does  not  state  facta  sufficient  to  constitute  a 
cause  of  action."  After  argument,  the  cir- 
cuit Judge  overruled  the  demurrer,  and  the 
defendant  filed  the  following  exceptions: 
"(1)  Because  it  was  error  in  the  presiding 
Judge  to  hold  that  the  complaint  states  facis 
sufficient  to  constitute  a  cause  of  action, 
when  it  failed  to  state  that  the  plaintiffs  put 
any  improvements  or  bett^ments  on  the  land 
recov^«d  from  them.  (2)  Because  It  ap- 
pears on  the  face  of  the  complaint  that  tbe 
plaintiff  did  not  purchase  the  land  from  any 
one  having  title  to  said  property,  but,  on  the 
contrar7,  purchased  the  same  on  a  master's 
sale  under  a  mortgage  given  to  other  par- 
ties; and  It  was  error  not  to  hold  that  tbe 
complaint  did  not  state  facts  sufficient  to  cod- 
stltute  a  cause  of  action.  (3)  Because  the 
betterment  law  makes  no  provision  for  any 
one  to  recover  betterments  except  a  defend- 
ant who  may  have  made  improvements  In 
good  faith  himself,  and  It  was  error  in  the 
presiding  Judge  to  hold  that  the  plaintiff 
h^in  could,  under  any  drcumstaneee,  re- 
cover betterments."  As  the  first  and  third 
exceptions  raise  but  one  Issue,  they  will  be 
consld»«d  together.  Does  the  law  of  bet- 
terments make  provision  for  any  person  oth- 
er than  the  defendant  who  makes  the  im- 
provements? Section  1952,  Bev.  St  (sec- 
tion 1835,  Oen.  St.),  Is  as  follows:  "After  final 
Judgment  In  favor  of. tbe  plaintiff  in  an  ac- 
tion to  recover  lands  and  tenements,  If 
the  defendant  or  those  under  whom  he 
claimed  purchased  the  lands  and  tenements 
recovered  In  such  action,  or  took  a  lease 
thereof,  supposing  at  the  time  of  sucdi  pur- 
chase swA  title  to  good  in  fee,  or  such  lease 
to  conv^  and  secure  the  title  and  Interest 
therein  expressed  the  defendant  shall  be  en- 
titled to  recover  of  the  plaintiff  in  ^uch  ac- 
tion the  full  value  of  all  improvements  made 
upon  such  land  by  such  defendant  or  those 
under  whom  he  claims,  in  the  manner  herein 
after  provided."  The  present  action  Is 
brought  under  this  section,  after  a  strict  com- 
pliance with  the  requirements  of  the  law. 
From  the  language  of  tbe  section  It  Is  dear 
that  not  only  a  defendant  who  made  im- 
provements supposing  that  he  had  a  good 
title  in  fee  at  the  time  of  the  purchase,  but 
a  par^  claiming  under  such  defendant,  ts 
entitled  to  the  protection  of  the  bettmnent 
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law.  Bat  tt  Is  argiied  tbat  the  act  of  1885 
(19  St  p.  843;  Bections  1957, 1958,  Rev.  St)  ts 
antagonistic  to  tbls-  view.  Argument  is  un- 
necessary when  authority  can  be  cited.  In 
McKnight  T.  Cooper,  27  S.  O.  92,  2  S.  B.  842, 
the  court  said:  "The  first  act  [Rev.  St 
n  lt»2-1960;  Gen.  St  M  1835-1841]  provideB 
for  the  recovery  by  the  Improrlng  tenant  of 
the  value  of  such  improvements  as  he  or 
those  under  whom  he  claims  may  have  ei^ect- 
ed,  upon  the  condition,  however,  that  he  be- 
lieved at  the  time  of  his  purchase  of  the 
premises  tbat  he  had  obtained  a  good  title. 
The  second  [Act  1885,  p.  343;  Rev.  St  gg 
ll©7,  1858]  provides  for  such  recovery 
where  he  has  erected  the  improvements  him- 
self, believing  at  the  time  of  such  ereotlon 
that  his  title  was  good."  The  two  acts  are 
not  antagonistic,  the  last  being  supplemental 
to  the  first,  and  providing  a  remedy  for  a 
different  state  of  facts.  Such  Is  the  view 
taken  by  this  court  in  Tumbleston  v.  Rnmph 
<S.  C.)  21  S.  B.  84.  The  court  said:  "Sec- 
tion 1^7  was  intended  to  afFord  relief  In 
such  cases  as  were  not  covered  in  section 
1952  [Act  1885,  p.  343],  by  providing  that  the 
defendant  who  may  have  made  Improve- 
ments or  betterments  on  the  lands  sought  to 
be  recovered  from  him,  believing,  at  the  time 
he  made  suc^  Improvements  or  betterments, 
that  his  title  was  good  In  fee,  should  be  al- 
lowed to  set  up  in  bis  answer  a  claim  against 
the  plaintiff  for  so  much  money  as  the  land 
was  increased  in  value  in  consequence  of  the 
Improvements  so  made,  even  where  neither 
the  defendant  nor  those  under  whom  he 
claims  supposed  at  the  time  of  purchase  such 
title  to  be  good  in  fee.  The  defendant  may 
have  believed  in  a  certain  case  that  at  the 
time  he  made  the  improvements  or  better- 
ments his  title  was  good  In  fee.  In  that 
case  he  would  bring  his  action  under  section 
1952.  Section  1957  was  Intended  to  supple- 
ment not  to  supersede,  the  provisions  of  sec- 
tion 1952."  Bxceptious  1  and  3  are  over- 
ruled .^t 

An  examination  shows  that  exception  2  Is 
based  upon  a  misconception  of  the  complaint 
and  Is  overruled,  there  being  no  allegation  In 
the  complaint  in  support  of  the  exception. 

When  the  plaintiff  had  concluded  his  testi- 
mony, the  defendant  moved  for  an  order  of 
nonsuit  which  the  circuit  judge  granted,  "It 
appearing  to  the  court  that  there  Is  a  total 
failure  of  testimony  to  sustain  the  case." 
The  defendant  gave  notice  that  he  would 
nfove  to  sustain  the  order  of  nonsuit  on  the 
following  additional  grounds:  "(1)  Because 
the  plaintiffs  failed  to  prove  that  they  had 
any  title  whatever  to  the  property  up<m 
which  they  claim  betterments.  (2)  Because 
the  plaintiffs  failed  to  prove  that  at  the 
time  they  bid  in  the  land  at  the  master's 
sale  they  supposed  they  were  getting  a  title 
In  fee  to  said  land.  ^)  Because  the  plain- 
tiffs failed  to  prove  that  Mrs.  Iltsey,  from 
whom  they  claim  the  land,  supposed  at  the 
time  abe  erected  the  improvements  that  she 


had  a  good  title  to  said  land.  (4)  Because 
the  plaintiffs  failed  to  prove  that  Mre.  Utsey 
ever  had  any  title  to  said  land.  (5)  Because 
there  was  an  entire  failure  of  testimony  to 
show  the  value  of  said  lands  without  the  Im- 
provements put  on  them,  and  the  order  must 
be  sustained  on  that  ground.  (6)  Because 
the  plaintiffs  failed  to  offer  any  testimony  to 
show  that  they  ever  made  any  improvemraits 
on  said  lands." 

From  the  order  of  nonsuit  the  plaintiffs 
appeal  to  this  court  on  the  grounds:  "First 
Because  his  honor  erred  in  granting  the  non- 
suit on  the  ground  that  there  was  a  total 
failure  of  evidence  to  sustain  the  plaintiffs' 
complaint  when  it  appears  there  was  some 
evidence  to  sustain  each  material  allegation 
of  the  complaint"  This  action  Is  brought 
under  section  1952  (1835)  of  the  Revised 
Statutes,  and  the  plaintiffs  are  not  trying  to 
recover  for  improvemraits  placed  on  the  land 
by  themselves,  but  for  Improvements  placed 
thereon  by  Mrs.  Utsey,  under  whom  they 
claim.  Did  Mrs.  Utsey  buy  the  land  and 
take  title  "supposing  at  the  time  of  such  pur- 
chase such  title  to  be  good  In  fee,"  and  is 
there  any  allegation  In  the  complaint  to  that 
effect  and,  if  so,  Is  there  any  evidence  In 
support  of  It?  Did  Mrs.  Utsey,  after  she 
purduised  the  land,  place  Improvements 
thereon,  and  does  the  complaint  so  allege, 
setting  forth  their  value,  and  Is  there  any 
testimony  In  support?  If  these  questions 
call  for  an  affirmative  answer,  the  case  must 
go  back  to  the  circuit  court  and  It  will  be 
tumecessary  to  examine  seriatim  the  addi- 
tional grounds  of  defendant  in  support  of 
the  order  of  UMisuIt  The  seventh  para- 
graph of  the  complaint  is  as  follows:  "That 
at  the  time  Mattle  S.  Utsey  bought  the 
properly  above  described  she  supposed  that 
she  was  buying  a  good  title  In  fee,  and  paid 
the  sum  of  $3,250  in  good  faith."  The  tenth 
paragraph  of  the  complaint  Is  as  follows: 
"That  Mattle  S.  Utsey  made  improvements 
on  said  property  thereafter,  consisting  of  a 
dwelling  house,  bam,  etc.,  of  the  value  of 
f2,000,  in  consequence  of  which  improve- 
mraits  the  said  property  was  Increased  in 
value  $2,000  more  than  it  would  have  been 
had  no  such  improvement  been  made." 
These  allegations  are  explicit  and  sufficient 
Looking  to  the  evidence,  we  find  the  follow- 
ing In  the  testimony  of  Lewis  Moore:  "Did  ' 
you  have  any  connection  with  the  buyiug  of 
this  Pope  property  for  Mrs.  Utsey!"  "Yes, 
sir."  "In  what  capacity  were  you  acting?" 
"As  agent  of  Mrs.  Utsey.  At  that  time  when 
she  bought  the  property  I  was  acting  as 
agent  for  the  purchase  of  It"  •  •  •  "Did 
you  look  up  the  titles,  and  see  that  they 
were  good?"  "No,  sir."  "Why  didn't  you?" 
"Well,  I  thought  Connor's  titles  were  as  good 
as  any  In  the  state.  I  was  trusting  Con- 
nor." "Was  the  trade  completed,  so  far  as 
the  price  was  concerned,  and  all,  between 
yon  and  Mr.  Connor?"  "Yes,  sir;  It  was  a 
complete  trade  In  every  respect"  •  •  •  - 
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■'Whoi  70D  made  fhls  purchase  for  Mrs.  i 
TJts^,  did  yon  believe  yon  were  buying  a  ! 
good  pn^erty;  that  the  titles  were  to  be 
goodr'  "Yes,  sir;  I  did,"  "At  the  time  you  ' 
bought  this  propoty,  did  yon  think  you  were  ' 
buying  with  good  title?'  '1  did."  In  mak-  ! 
tng  this  purchase,  Moore  was  the  agent  of  ! 
Mrs.  Utsey,  and  his  supposition  or  belief 
must  be  imputed  to  her  upon  the  familiar 
maxim,  "Qui  faclt  pw  allnm  fadt  per  se.** 
Refentog  again  to  Moore's  testimony,  we 
find  the  following:  "Do  you  know  anything 
about  these  Improrements  that  were  put  on 
there  In  January?"  "Yes,  sir.  They  were 
put  on  there  in  January  after  the  purchase 
in  the  fall."  "Did  you  have  anything  to  do 
with  it?"  "Yes,  sir,  I  superintended  the 
building  of  the  house  for  Mrs.  Utsey." 
"What  else  was  built  besides  the  house?" 
"I  am  not  positive  about  anything  except  the 
house  and  fencing."  "Any  bam?"  "Well,  I 
am  not  certain  about  that"  "Do  you  know 
what  the  improvement  costs?"  "The  house 
and  fence  was  about  $1,600."  *'In  *9S,  the 
last  of  May,  say  how  much  more  valuable 
would  this  place  have  been  by  reason  of 
these  Improvements  than  without  them."  **I 
should  say  from  eight  hundred  to  one  thou- 
sand dollars."  J.  B.  Syles  testified  that  the 
Improvements  added  $800  to  $1,000  to  the 
value  of  the  place.  All  of  this  Is  testimony 
in  support  of  the  material  allegations  of  the 
complaint,  and  that  It  Is  competent,  perti- 
nent, and  relevant  cannot  be  Questioned. 
There  may  be  conflict  of  testimony,  and  the 
same  witness  may  not  be  wholly  consistent 
with  himself  throughout  his  testimony;  still 
the  truth  and  weight  of  the  testimony  Is  for 
the  Jury,  and  the  judge  cannot  pass  upon  It 
In  Davis  V.  Railroad  Co..  21  S.  C.  101.  this 
court  held:  "Where  there  is  any  competent, 
pertinent  and  relevant  testimony  offered  to 
the  facts  in  dispute,  the  case  passes  Into  the 
bands  of  the  Jury,  and  beyond  the  Judge; 
but  where  no  such  testimony  is  offered  it  Is 
the  province  and  duty  of  the  Judge  to  non- 
suit •  •  •  In  the  absence  of  all  testi- 
mony In  support  of  the  material  allegations 
of  the  complaint  which  is  a  question  for  the 
Judge,  a  nonsuit  Is  proper;  but  when  there 
is  any  testimooy  directed  to  said  allegations, 
the  weight,  truth,  and  sufficiency  of  which 
are  to  be  determined,  the  case  must  go  to 
the  Jury."  Again,  in  Willis  v.  Hammond, 
41  S.  C.  158,  19  S.  B.  310,  Justice  Pope,  as 
the  organ  of  the  court,  said:  "It  is  settled 
law  In  this  state  that  the  circuit  Judge  ought 
not  to  grant  a  motion  for  nonsuit  If  there  is 
any  competent  testimony  before  the  Jury  In 
support  of  plaintiff's  tender  of  Issues;  but, 
on  the  other  side.  It  Is  equally  true,  If  no 
such  testimony  Is  offered,  such  motion  should 
be  granted.  The  solution  of  this  question 
therefore  Involves  a  consideration  of  the 
pleadings,  and  the  fact  whether  any  testi- 
mony was  offered  by  plaintiff  to  support  the 
Issues  there  attcndered.  Of  course,  It  is  no 
part  of  the  duty  of  the  circuit  Judge  or  of 


this  court  In  paaafng  npcn  the  fact  of  such 

testimony  offered,  to  decide  the  welieht  or 
sufficiency  of  auch  testimony,  for  that  is  the 
ezduslTe  province  of  the  Jury."  The  Judg- 
ment of  this  court  Is  that  the  order  of  non- 
suit appealed  from  be  reversed,  and  that  the 
case  be  remanded  to  tha  drcutt  conrt  for 
trial 

GARY,  X,  dlsquallfled,  and  did  not  hear 
this  casa, 


{97  Oa.  333) 
PHILLIPS  V.  DOWDELL  at  aL 
(Snpr«ne  Court  of  Georgia.   Jnly  29,  1805.) 
REVIEW  OS  AppbaI/— Orik^  aw  Nbw  Tkulx- 
'  There  being  no  complaint  that  any  error 
of  law  was  conmutted  at  the  trial,  and  the  only 
question  being  whether  or  not,  upon  the  merits 
of  the  case,  the  verdict  below  should  be  set 
aside,  and  there  being  ample  evidence  to  soa- 
tain  it,  this  court  will  not  control  the  discretion 
of  the  teial  judge  in  refusing  to  grant  a  new 
trial. 

(SyUaboa  by  the  Court) 

Error  from  superior  court  White  ctmnty; 

C.  J.  Wellborn,  Judge. 
The  following  Is  the  official  report: 
Dowdell  Bros,  sought  to  foreclose  a  mort- 
gage given  to  them  by  J.  P.  Phillips  on  the 
interest  of  Phillips  In  a  cntaln  gold  mine, 
to  secure  the  promissory  note  of  PhlUlps  to 
them  for  $254.48,  dated  February  24,  1885. 
Phillips  pleaded:  Between  July  27th  and 
November,  1885,  he  sold  and  delivered  to  W. 
T.  Dowdell,  for  the  use  and  benefit  of  Dow- 
dell Bros.,  for  $427.  a  fi.  fa.  Issued  by  the 
comptroller  general  against  B.  Fuller,  tax  col- 
lector of  Habersham  county,  and  his  surety, 
for  taxes  due  the  state  for  1884.  This  fl.  fa. 
was  sold  to  and  bought  by  Dowdell  to  pay 
off  the  mortgage,  for  the  use  and  benefit  of 
Dowdell  Bros.,  and  left  said  Dowdell  Indebt- 
ed to  defendant  some  '$00,  which  was  paid  to 
defendant  In  brick.  This  was  an  absolute, 
unconditional  sale  of  the  fl.  fa.,  and  full  pay- 
ment of  the  mortgage,  and  it  was  distinctly 
contracted  that  there  was  to  be  no  recourse 
on  this  defendant  Some  time  after  the  sale 
and  delivery  of  the  &.  fa.,  and  about  Novon- 
ber  12,  1886,  W.  P.  Fuss  had  transferred  to 
him  by  the  ordinary  of  Habersham  county 
a  fl.  fa.  in  favor  of  said  county  against  Ful- 
ler, tax  collector,  for  a  balance  of  over  $1,OOU, 
due  the  county  tor  taxes  for  1884.  This  fl. 
fa.  was  levied  on  property  of  Fuller,  and  the 
same  was  sold  on  the  first  Tuesday  in  July, 
1S8T.  for  $507.  This  sum  was  dahned  by 
said  Dowdell,  as  the  owner  of  the  fi.  fa.  sold 
him  by  this  defendant,  and  by  Fuss,  trans- 
feree, as  above  stated,  and  two  other  small 
fl.  fas.  The  court  determined  that  the  fl.  fa. 
held  by  Fuss  was  entitled  to  the  fund  as 
against  that  held  by  Dowdell,  as  the  Dow- 
dell fl.  fa.  had  not  been  recorded  in  the 
clerk's  office  in  30  days,  as  required  by  law; 
the  Fuss  fl.  fa.  having  been  recorded  Novem- 
ber 15,  1886,  and  the  Dowdell  fl.  fa.  Decem- 
ber 17.  1880.   Therefore  the  Fuss  fi.  f a.  re- 
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celved  $487^  that  would  have  been  paid  to 
the  Dowd^  fl.  fa.  had  the  latter  not  failed 
to  record  bis  fl.  fa.  as  required  by  law. 
After  this  UtigaUon,  and  about  March  8, 
1888.  Dowdell  aslced  detendaut  to  make  him 
a  written  transfer  of  the  fl.  fa.,  which  defend- 
ant did,  and  which  transfer  expressed  the 
amount  paid  and  contract  made  in  1885.  At 
the  time  of  selling  the  fl.  fa.  defendant  be- 
lieved tbat  a  delivery  was  sufficient  to  pass 
the  title  or  Interest  defendant  had  therein, 
and  Dowdell  must  have  so  b^ered,  as  he 
acted  with  It  Since  said  delivery  and  sale, 
defendant  has  not  been  In  control  of  the  fl. 
fa.,  or  claimed  any  interest  In  It,  but  regard- 
ed the  sale  as  absolute  and  unconditional. 
The  fl.  fa.  was  sold  to  Dowdell  Bros,  at  "his" 
own  rtsk.  in  full  payment  of  the  mortgage, 
and  was  delivered  to,  and  the  contract  as 
aforesaid  made  with,  W.  T.  Dowdell,  a  mem- 
ber  of  said  firm,  who  acted  for  the  firm,  be- 
ing Its  business  manager,  and  who  also  Is 
prosecuting  this  case  and  winding  up  the 
business  of  the  firm,  the  flrm  having  dis- 
solved, and  its  members  having  removed 
without  the  state.  There  was  a  verdict  for 
plaintiffs  for  the  full  amount  apirearing  due 
on  the  face  of  the  mortgage.  PbllUpB  moved 
for  a  new  trial,  and,  his  motion  hetng  over- 
ruled, excepted.  Affirmed. 

The  motion  was  upon  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence. 
Also,  because  it  was  contrary  to  the  charge 
of  the  court,  as  follows:  **Tbat  the  transfer 
of  the  state  fl.  fa..  Introduced  In  evidence  by 
the  attorney  of  the  state,  to  Mrs.  Boss,  was 
legal  and  valid,  and  tbat  the  transfer  by  Mrs. 
Boss,  by  her  agent  J.  P.  Phillips,  was  valid; 
tbat  when  defendant  paid  to  the  state  the 
$427  certlfled  on  the  fl.  fa.  by  the  comptroller, 
his  int^est  in  said  fl.  fft.  was  aosignable  or 
negotiable,  and  hlB  Interest  was  the  right  to 
rdmburse  talmself  out  of  the  principal,  £!. 
Poller,  and  to  enforce  a  contribution  trom  bis 
cosecnritles;  tba^  If  the  transfers  wwe  reg- 
ular. stIU  the  defendant  J.  P.  FhUUps  had  an 
equity  in  said  fl.  fa.  to  enforce  the  same  as 
above  stated,  and  tbat  be  could  sell  his  right 
■to  W.  T.  Dowdell  fw  the  nse  and  benefit  of 
Bowd^  Bros."  The  defendant  bislsts  that 
.under  tbla  charge  the  verdict  should  have 
been  for  one^ourtb  <tf  the  mortgage  only. 
The  evidence  was  conflicting  upon  the  ques- 
tl<m  as  to  bow  Dowdell  took  the  transfer 
from  PtalUlps.  PbilUps  testifying  that  he  sold 
the  fl.  fa.  to  Dowdell,  to  pay  the  mortgage, 
and  Dowdell  testifying  that  he  took  the  fl. 
fa.  as  colIat««l.  and  nothing  was  ever  said 
to  falm  about  taking  It  In  payment  There- 
does  not  appear  to  have  been  any  evidence 
as  to  the  other  fl.  fii.  and  litigation  men- 
tioned in  tlie  plea.  Phillips  was  one  of  the 
snretles  of  Fuller,  tax  collector,  and  the 
compta^er  general's  fl.  fiu  against  FuUer 
was  tranafeiTed  to  Mrs.  Boss,  and  then  trans- 
ferred hr  FhUlipa,  agent  for  Mrs.  Roea,  and 
the  sheriff  to  Dowdell,  without  recourse. 
Thwe  was  a  rec^pt  iqwn  the  fl.  fa.  showing 
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that  Dowd^  had  obtained  without  recourse. 
There  was  a  receipt  upon  the  fl.  fa.  showing 
that  Dowdell  had  obtained  $130.97  upon  it 
It  appeared  that  Phillips  had  owed  Dowdell 
for  paying  certain  taxes.  Phillips  claimed  iu 
his  evidence  that  he  still  owed  this  to  Dow- 
dell, and  Dowdell  daimed  In  his  evidence 
that  the  money  he  received  on  the  fl.  fa. 
transferred  by  Fhiillps  was  applied  to  this 
last-mentioned  indebtedness  of  Phillips,  and 
did  not  pay  It  in  full,  and  that  Phillips  was 
not  only  indebted  the  amount  set  out  in  the 
mortgage,  but  was  also  indebted  to  plaintiff 
additional  amounts,  etc. 

J.  B.  Jones  and  O.  H.  Sutton,  for  plaiutifl  In 
error.   J.  B.  Estes,  for  defendant  in  oror. 

PBB  OUBIAM.   Judgment  affirmed. 


(97  Oa.  329) 

BLLABD  V.  SCOTTISH-AUIIiBICAN 
MOBTG.  CO.,  Lhnlted. 
(Supreme  Court  of  Georgia.   July  29,  1896.) 

IkTBREST  ox  OVBRDOB  IkTBHBST— VaZIDITT  OF 

Contract. 

The  only  material  question  presented  by 
the  bill  of  exceptions  being  whether  or  not  It 
was  lawful  to  coatract  for  intereet  upon  inter-, 
est  overdue,  and  this  question  having  been  set' 
tied  adversely  to  the  plaintiff  in  error  by  the 
decisions  of  this  court  in  vartous  cases,  includ- 
ing that  of  Merck  v.  Mortgage  Co.,  7  S.  B.  266, 
79  Ga.  213.  no  reason  for  nversmg  the  Judg- 
ment below  appears. 

(SyUaboB  by  the  Court)' 

Error  from  supwior  court,  Habersham 
county;  C  J.  Wellborn,  Judge., 

Action  by  the  Scottish-American  Mortgage 
Company,  Limited,  against  N.  H.  C.  Ellard. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

J.  C.  Edwards,  for  plaintiff  in  error.  J.  J. 
Bowden,  L.  D.  Puckett  and  Prior  ft  Thomp* 
son,  for  defendant  in  errw. 

PER  ODBIAM.  Judgment  affirmed. 


(98  Oa.  219) 

HATS  V.  WESTBROOK. 
(Supreme  Court  of  Georgia.    May  13,  18^.) 
Naw  Tbial— Motion  Ovr  or  Terh— Nbwlt- 

*  DlBCOVBRBO  EviDBNCB. 

While  motions  for  new  trials,  made  out 
of  term,  upon  extraordinary  grounds,  are  not 
favored  by  the  courts,  onder  the  special  facts  of 
this  case  the  court  below  did  not  abuse  its  dis- 
cretion In  granting  the  motion. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dougber^  coun- 
ty; B.  B.  Bower.  JvOge. 

Action  by  S.  L.  Hays,  administrator, 
afnlnst  B.  N.  Weslbrook.  Judgment  tov 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  brings  eiror.  Brought  for* 
ward  from  tbe  last  term.  Oode^  if  ^fTlft- 
4271&  Affirmed. 
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Wooten  ft  Wooten,  for  plaintiff  In  error. 
W.  T.  Jones  and  Hall  &  Hammond,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  The  court  below  did  not 
abuse  Its  discretion  In  granting  a  new  trial. 
It  seems  to  us  that  the  movant  exercised  all 
the  diligence  the  law  requires.  Prior  to  the 
trial.  Inquiries  were  made  ot  the  executor 
of  Lockett  for  sueti  papers  as  might  throw 
light  upon  the  transactionB  between  Lock-> 
ett,  Rust,  and  Johnson  touching  the  prop- 
erly in  question,  and  careful  search  was 
made  among  papers  belonging  to  the  es- 
tate, and  in  every  other  place  where  It  was 
supposed  such  papers  might  be  found;  and 
the  deed  from  Rust  and  .Tobnson  to  Lockett, 
upon  which  the  extraordinary  motion  for  a 
new  trial  was  based,  was  not  found  until 
after  this  court  had  affirmed  the  Judgment 
of  the  court  below.  It  was  found  accld«it< 
ally  while  a  search  for  papers  connected  with 
anottaw  case  was  b^ng  made  In  a  place 
where^  up  to  that  time,  It  was  not  sun^osed 
that  any  of  Lockett'B  itapera  w«re.  Until 
thea  the  movant  was  ignorant  that  such  a 
paper  was  in  exJatencei,  or  had  ever  been  ex- 
ecuted. Bust,  the  <»i^  one  of  the  parties 
to  the  deed  who  was  alive  whm  the  litlga- 
Uon  arose,  ms  an  old  man;  his  memory 
was  poor;  and*  when  examined  aa  a  witness 
at  the  titel,  he  had  no  recoUecUcni  aacta  a 
paper.  The  evidence  la  not  merdy  cnmnla- 
tlve,  and  is  such  t^t  cfa  another  trial  It 
would  probably  diange  the  resalt  Judg- 
ment affirm  ed. 


(K  Oa.  77S) 

BBOKHAM  et  aL  V.  MAFLBS. 
(Snpreme  Court  of  Oeor^  April  16.  ISttS.) 
Bjbctheiit^Tivu  to  MlIMTAUr. 
A  Bon  who  enters  into  posBessIon  of  land 
IB  a.  tenant  of  his  father  thereby  admits  the 
title  of  the  latter;  and  where,  snbseanently 
to  the  father's  death,  he  remains  in  poBseasion 
in  Bubordination  to  a  claim  of  title  upon  the 
part  of  his  mother,  and  occupies  the  premises 
by  her  permiBsion,  he  thereby  admits  title  in 
her.  If  the  mother  thereafter  make  a  will  de- 
vising to  the  Bon  a  life  estate,  with  remainder 
over  to  hia  children,  the  remainder-men,  at 
the  termination  of  the  life  estate,  may,  upon 
the  devise  of  their  f^andmotber,  supported  by 
the  presumption  of  title  resulting  from  her  pOB- 
seaslon  by  ner  son,  who  became  at  her  death 
the  life  tenant,  recover  in  ejectment  tiieir  re- 
spective undivided  interests  against  any  person 
holding  adversely  to  them  the  premises  so  da- 
vteed. 

(Syllabus  by  the  Gourt)  . 

Error  from  superior  court,  Pike  county; 
J.  J.  Hunt,  Judge. 

Action  by  G.  R.  Beckham  and  others 
against  S.  M.  Maples.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Brought  for- 
ward from  the  last  term.  Code,  H  4^2710^ 
4311c.  Reversed. 

J.  8.  Pope  and  J.  M.  Terrell,  for  plaintiffs 
In  WTOT.  B.  F.  Diqtree  and  J.  F.  Beddlnf, 
tat  defendant  In  erKn; 


ATKINSON,  J.  The  plaintiff  In  this  case 
brought  ejectm^t  against  the  defendant. 
No  paper  title  was  exhibited,  save  only  the 
will  ot  their  grandmother,  the  second  item  of 
which  devised  as  follows:  "I  give  and  be- 
queath to  my  son,  William  O.  Beckham,  for 
and  during  his  life,  and  after  his  death  to 
go  to,  and  be  equally  divided  among,  all  of 
his  children,  horn  and  to  be  bom,  share  and 
share  alike,  the  lot  of  land  whereon  my  said 
son  now  resides,  believed  to  be  number2^.  In 
the  Sth  district  of  said  county."  These  were 
the  premises  In  dispute.  William  0.  Beck- 
bam  was  the  father  of  these  plalntifte,  and, 
during  his  lifetime,  surrendered  the  posses- 
sion of  the  prop^y  in  dispute  to  the  defend- 
ant In  this  case.  It  appears  from  the  record 
that  the  father  of  William  C.  Beckman  was 
in  possession  of  said  property,  had  been  m 
possession  thereof  tor  a  great  many  years, 
and  that  William  0.  Beckham,  bis  scm,  went 
in  as  a  tenant  of  his  father;  tbat  bis  father 
died  while  be  was  in  possession,  and  there- 
after he  continued  In  possession  as  tbe  ten- 
ant of  his  mother,  wIh^  by  her  will,  as  above 
stated,  had  devised  to  him  a  life  estate,  with 
remainder  over  to  these  plalntlfliB.  After  the 
death  of  William  0.  Beckham,  these  iriain* 
tiffs,  as  remainder-men,  brought  an  action  to 
recover  tbe  premises,  and  upon  proof  of  the 
facts  above  stated  tb^  were  nonsuited 
tbe  coorL  To  the  Judgment  awarding  a  ncm- 
solt,  exception  was  taken,  and  upon  writ  of 
errw  thereMi  tbe  case  is  now>here  for  review. 

We  think  the  iwesiding  Jndge  mlaconodTed 
the  legal  effect  of  the  evidence  submitted  on 
the  part  of  the  plaintiffs.  A  person  may  re- 
cover land  npon  prior  possession  alone.  Poa- 
sesrion  affords  presnmptlTe  eridmce  of  tttl& 
A  tenant  mi^  not  d^Hite  his  landlord's  title. 
By  his  first  entry  In  sabordinaticm  to  the  pos- 
session and  claim  ot  title  of  his  father,  Wil- 
liam G.  Beckham  admitted  titie  In  blm;  and 
after  the  death  of  bis  father,  continuing  in 
possenrion  as  the  tenant  of,  and  attorning  to, 
bis  mother,  he  admitted  title  In  her,  and  was 
estopped  thereby  to  set  op  a  title  adverse  to 
her  claim  nntll  he  had  first  surrendered  to 
ber,  or  her  privies  In  estate,  the  possessloiL 
ot  the  premises.  Whether  he  accepted  tbe 
life  estate  conferred  upon  him  by  the  will,  or 
not,  be  could  not  conv^  the  pranlses  to  an- 
othOT,  to  the  pr^ndice  of  his  landlwd  and 
her  privies  in  estete.  He  could  not  surren- 
der the  possession  to  another,  so  as  to  dlveet 
tbe  titie  or  posseaslon  of  the  landlcod;  and 
any  surrender  ot  the  possession  by  the  trai- 
ant  to  another  would  be  of  no  effect,  as 
against  the  right  of  the  landlord  to  re-ento*. 
If  be  accepted  the  devise  of  the  life  estate 
mode  In  his  f avw,  as  contained  in  tbe  will  of 
his  mother,  be  could  convey  no  greater  in- 
tereet  than  he  took  under  the  will.  Under 
the  will,  be  had  the  right  to  sdl  his  life  es- 
tate, and  surrender  the  possession,  and  dur- 
ing the  continuance  of  his  life  his  rendee 
would  be  entitled  to  his  XKMnession.  ITpoa 
the  termination  of  the  life  estate^  the  right 
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of  entry  was  c<«nplete  In  the  remainder -men. 
They  brought  th^  action  within  seven  yean 
after  the  eldest  one  of  the  plaintiffs  became 
of  aire,  and  were  therefore  not  barred  by  the 
statute  ot  limitations,  conceding  even  that 
prescription  would  run  In  favor  of  the  pres- 
ent possessor  against  the  landlord  of  the 
original  tenant,  from  whom  he  acquired  his 
possession,  and  her  privies  In  estate.  We 
conclude,  therefore,  that  the  judgment  of 
nonsuit  was  erroneous,  and  the  same  Is  ac- 
cordingly reversed. 


(86  Oa.  174) 

McELHANBY  T.  ORAWPOBD. 
fSnnreme  Court  of  Qeoriia.    April  29, 189B.) 
Appointvbkt  of  Aumikistiutob— Dbbts  A.ouirsT 
Estjltb. 

'  Where,  pending  an  action  for  libel,  the 
defendant  therein  died  intestate,  the  claim  of 
the  plaintiff,  even  if  meritorious,  was  not  such 
a  "debt"  against  the  estate  of  the  decedent  as 
would  prevent  hie  widow,  as  sole  heir  at  law, 
from  taking  poBseaaion  of  his  estate  without  ad- 
nuoistratioQ. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Muscogee  conn* 
ty;  W.  B.  Butt,  Judge. 

Toombs  Crawford  filed  a  petition  for  the 
appointment  of  an  administrator  of  the  es- 
tate of  George  W.  McElbaney.  His  widow 
filed  a  caveat,  and  from  an  order  appointing 
the  fldmlnistrator  brings  error.  Brought  for- 
ward from  the  last  term.  CJode,  99  42Tlar- 
4271c.  Reversed. 

UtUe  ft  Uttle.  for'  plalntur  In  error. 
Blandford  &  Orimes,  McNeill  &  Levyi  and 
Beese  Orawford,  tor  defoidant  In  error. 

LUMPKIN,  J.  George  W.  McBlhaney  died 
intestate,  leaving  his  widow  as  his  sole  h^r 
at  law,  and  there  were  no  debts  due  or  to  be- 
come due  by  his  estate,  unices  the  claim  pres- 
ently mentioned  can  be  properly  designated 
as  a  debt  At  the  time  of  fals  death,  an  action 
for  Ubel,  brought  against  himself  and  anoth- 
er by  one  Grawfbrd,  was  i;>ending  and  undis- 
posed of  in  the  superior  court  of  Mnsoigee 
county.  Crawford  filed  a  petition  with  the 
ordinary  of  that  county,  allying  .the  exist- 
ence and  pendency  ot  the  above-nioitioned 
action,  that  the  estate  of  McBlhaney  was  un- 
represented, that  no  one  had  applied  for  let- 
ters of  administration,  and  praying  that  the 
clerk  of  the  superior  court  be  appointed  ad- 
ministrator. The  widow  filed  a  caveat,  in 
which  she  set  up  that  she  was  the  only  heir 
of  the  deceased;  that  there  were  no  debts 
against  bis  estate,  and  therefore  no  necessity 
tor  any  administration;  and  that,  if  any  such 
necessity  did  exist,  she  would  be  mtltled  to  be 
appointed  admhdstratrlx.  O^e  case  went  to 
the  suDOlor  court  by  appeal,  and  was  there 
submitted  to  tiie  presiding  Judge  without  a 
Jury,  there  b^ng  no  contest  as  to  the  f&cts 
above  redted.  The  Judge  held  that  an  ad- 
mlnistratlon  should  be  granted;  that  the 


widow  be  appointed  administratrix.  If  she  so 
desired,  and.  If  not,  that  the  administration 
be  vested  In  the  clerk  of  the  superior  court. 
To  so  much  of  the  order  as  adjudicated  that 
there  should  be  an  administration  upon  the 
estate,  Mrs.  McElhaney  excepted. 

Under  section  1762  of  the  Code,  as  amend- 
ed by  the  act  of  December  12,  1882  (Acts 
li^-82.  p.  47),  the  wife,  if  the  sole  faetr  of 
her  deceased  husband,  upon  the  payment  o£ 
his  debts.  If  any,  may  take  possession  of  his 
estate  without  administration.  In  view  of 
this  law,  there  can  be  no  doubt  ttiat  there 
was  no  legal  necessity  for  an  administration 
upon  the  estate  of  McElhaney,  unless  the 
claim  of  Crawford  In  his  libel  suit  is  to  be 
regarded  as  a  debt  of  the  deceased.  Even 
granting  that  the  action  was  meritorious, 
still  we  do  not  think  the  diaim  therein  set 
forth  was,  within  the  meaning  of  the  stat- 
ute, such  a  debt  as  would  prevent  the  widow 
from  taking  possession  of  the  estate  without 
administration.  It  Is  true  that  In  the  case  of 
Westmoreland  v.  Powell,  59  6a.  256.  this 
court  held  that  where  one  committed  an  ac- 
tionable tort  upon  the  person  of  another,  and 
thereby  became  liable  and  bound  by  law  to 
pay  an  amount  of  money,  certain  or  uncer- 
tain, the  latter  was  so  far  a  "creditor"  of  the 
former  as  to  be  protected  under  the  law  de- 
claring void  as  against  creditors  all  fraudu- 
lent conveyances  made  by  insolvent  debtors. 
But  in  Gamble  v.  Bailroad  Co.,  80  Ga.  601,  7 
S.  E.  315,  this  court  said  It  was  not  the  pur- 
pose of  the  case  Just  cited  "to  hold  that  torts 
would  make  debts,  save  so  far  as  to  bring  the 
injured  party  within  the  protection  of  the 
statutes  for  the  prevention  of  conveyances 
and  transfers  of  their  property  by  debtors  in 
fraud  of  their  creditors";  and  that  "the  prin- 
ciple of  equitable  construction  would  Justify 
that  decision  without  any  strain  whatever  of 
the  words  'debt,*  'debtor,*  or  'creditor.' "  It 
thus  appears  that  this  court  has  heretofore 
manifested  an  Indisposition  to  extend  the  doc- 
trine of  the  Westmoreland  v.  Powell  case  any 
further  than  as  indicated  In  the  case  last 
cited.  In  which  It  was  held  that  a  claim 
founded  in  tort,  and  not  reduced  to  judgment. 
Is  In  no  proper  sense  such  a  debt  of  the  per- 
son committing  the  tort  as  can  be  reached  by 
garnishment  It  Is  stated  In  5  Am.  &  Eng. 
Bnc.  Law,  pp.  148,  148,  that  debt  has  been 
held  not  to  ln<dnde  a  liability  in  tort  See 
the  authorltleB  there  cited,  among  them  3  Bl. 
Comm.  164,  to  the  effect  that  "a  debt  Imports 
a  sum  of  money  arising  upon  a  contract,  ex- 
press or  Implied,  and  not  a  mere  claim  for 
damages.'*  The  act  of  1889  (Acts  ISSO,  p.  73), 
amendatoiy  of  section  2967  of  the  Code,  de- 
claring that  certain  Actions  ex  delicto  should 
not  be  abated  by  the  death  of  elth^  party, 
and  the  decision  of  this  court  In  Johnson  v. 
Bradstreet  Co..  87  Ga.  79, 13  S.  B.  250,  hold- 
ing that  this  act  was  apidlcable  to  actions 
for  Ubel,  wa%  dted  to  show  that  Crawford 
bad  a  cause  of  action  which  survived  the 
death  ot  McElhaney,  and  consequently  had 
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8  rlffht  to  i>roceed  therewith  against  the  de- 
fendant's personal  representative;  and  ac- 
cordingly It  was  strongly  urged  that  Craw- 
ford oonld  Insist  upon  aome  proper  person  be- 
ing appointed  administrator  of  the  deceased, 
for  otherwise  he  (Crawford)  would  be  prac- 
tically without  remedy.  This  contention  Is 
answered  by  the  decision  of  this  court  In 
Johnson  t.  Champion,  8S  Ga.  527,  16  S.  E.  15, 
In  which  It  was  held  that  where  a  widow,  un- 
der the  proTlsions  of  the  act  first  above  cited, 
became  entitled  to  take  possession  of  and 
bold  the  estate  of  her  deceased  husband  with- 
out taking  out  letters  of  admlntstratlon,  she 
became  his  "personal  representative. "  The 
doctrine  of  this  case  la  fully  recognized  In 
Towns  T.  Mathews.  91  Ga.  546,  17  S.  E.  955. 
No  reason,  therefore,  occurs  to  us  why  Craw- 
ford may  not  proceed  with  his  action  after 
taking  the  proper  steps  to  make  Mrs.  McBI- 
haney  a  party  defendant  as  the  legal  repre- 
sentative of  her  deceased  hoaband.  Judg- 
ment nveraed. 


(H  Qa.  UO) 

CITY  OF  ATLANTA  t.  McDANIEL  et  al. 
(Supreme  Court  of  Georgia.    May  18,  1885.) 
ImnruiADSB— Whsk  Au.owei>— ZNiONOTios. 

1.  Wbenever  a  person  is  posaeased  of  prop- 
erty or  funds,  or  owes  a  debt  or  duty  to  whidi 
more  than  one  person  lays  claim,  and  the  claims 
are  of  stidi  a  character  as  to  render  it  doobtful 
or  dangerous  for  the  holder  to  act,  he  may  ap- 
ply to  equity  to  compel  the  claimauts  to  intec^ 
plead.    Code,  9  3234. 

2.  Id  view  of  the  above  section  of  the  Code, 
and  under  the  facta  disclosed  by  the  record,  it 
was  error  to  deny  the  petition  for  Injunction  and 
interpleader. 

(Syllabus  by  the  Oourt) 

Brror  from  superior  court;  Fnltm  eonn^; 
3.  H.  Lumpkin,  Judge. 

Petition  by  the  city  of  Atlanta  against  H. 
T.  McDaalel  and  others  to  compel  an  Inter- 
pleader. Application  denied,  and  plaintiff 
brings  error.  Brought  forward  from  the  last 
term.  Code,  S§  4271a-4271c.  Reversed. 

The  following  Is  the  official  report: 

The  dty  of  Atlanta  filed  its  petition  against 
McDaniel  and  Jenkins,  praying  that  a  suh 
brought  by  McDaniel  against  the  city  be  en- 
Joined,  and  that  McDaniel  and  Jenkins  be 
compelled  to  interplead  as  to  their  claims  to  a 
certain  amount  tn  the  hands  of  the  city.  The 
Judge  below  denied  the  Interpleader  and  in- 
junction asked,  and  to  this  judgment  the  city 
excepted. 

The  petition  alleged:  In  -February,  1892, 
the  city  advertised  for  plans  for  building  a 
bridge,  proposing  to  pay  $500  for  the  plans 
accepted.  In  November,  1893,  the  plans,  of 
McDaniel  were  accepted  conditionally,  the 
dtv  agreeing  to  pay  McDaniel  $250,  and  to 
pay  the  remaining  $250  when  the  plans,  etc.. 
were  found  to  be  satlsfactfflry  to  the  bridge 
committee  and  dty  engineer.  The  latter  de- 
clined to  approve  the  plans,  etc.,  and  for  this 
rcAson  there  was  for  a  long  time  a  oootro- 


vetay  in  the  dty  conncQ  as  to  wbethw  Mc- 
Daniel was  entitled  to  the  remaining  S^5(^. 
McDaniel  employed  Jenkins  as  his  attorney 
at  lew,  and  as  such  Jenkins  appeared  re- 
peatedly before  the  council,  the  aldermanlc 
board,  and  committees  of  council.  Finally,  in 
■lune,  18H  the  city  dedded  to  pay  the  $250. 
but  did  not  then  pay  It  to  Jenkins  as  McDan- 
lel's  attorney  upon  Jenklna*  demand,  because 
on  June  18,  18^  the  dty  comptroU^  was 
notified  by  McDaniel  ihat  Jenkins  no  longer 
represented  McDaniel.  Afterwards  the  dty 
paid  McDaniel  $170,  but  refuses  to  pay  the 
balauee  of  $80,  because  of  a  notice  from  Jenk- 
ins that  the  claim  should  be  paid  to  him  as 
McDaniers  attorney,  and.  If  not  so  paid,  he 
would  hold  the'  city  liable  to  him  for  $83.33, 
the  amount  of  his  fees  for  services  rendered 
in  collecting  the  claim;  that  he  claimed  a  lien 
for  his  fees;  and  that  McDaniel  was  .insol- 
vent. So  the  city  felt  It  was  Its  duty  to 
withhold  the  $80,  until  the  question  Should 
be  adjudicated,  so  as  to  protect  It  from  hav- 
ing to  pay  out  the  money  twice.  The  $80  is 
due  either  to  Jenkins  or  McDaniel,  or  to  them 
Jointly,  and  the  city  is  ready  and  willing  to 
pay  it,  but  cannot  determine  without  hazard 
to  Itself  to  whom  it  ought  to  pay,  till  there  Is 
a  proper  adjudication  of  the  mattw  by  a 
court  of  competent  Jmrlsdlctlon.  Jenkins 
Still  demands  payment  to  him,  and  threatens 
the  city  with  suit;  and  McDaniel  has  brought 
suit  for  the  $80  against  the  dty  In  a  magis- 
trate's court,  where  the  dty  has  answered, 
setting  up  the  facts  as  above,  and  the  c^e 
has  been  set  for  a  hearing.  Jenkins  has 
not  been  made  a  party  to  the  suit,  and  It  is 
doubtful  whether  he  can  be,  so  as  to  pre- 
vent a  Judgment  In  favor  of  McDaniel,  and 
whether  that  court  can  render  a  Judgment 
which  vrill  protect  the  city  from  having  to 
pay  the  amount  twice;  and  the  city  alleges 
that  that  court  has  no  jurisdlctk>n  to  proper- 
ly adjudicate  the  matter,  so  as  to  protect  the 
city  and  all  parties  at  biterest  The  city  is 
not  colluding  with  either  of  said  claimants  to 
the  fund,  and  only  deftlres  to  pay  it  to  the 
one  entitled. 

The  nature  of  the  answers  of  McDaniel 
and  Jmklns  will  be  sufflcl^tly  Indicated 
by  the  report  of  the  evidence.  At  the  bear- 
ing the  mayor  testified:  It  Is  not  true  that 
the  city  is  conniving  or  confederating  with 
Jenkins,  or  trying  In  any  way  to  force  Mc- 
Daniel to  settle  with  Jenkins;  but  the  peti- 
tion was  filed  In  good  faith  to  protect  the 
rights  of  the  city.  The  city  attorney  tes- 
tiflcd:  As  such,  he  has  been  familiar  with 
the  matter  in  all  its  stages.  He  did  suggest 
to  McDaniel  to  bring  suit  In  the  Justice's 
court,  but  this  suggestion  was  made  in  the 
utmost  good  faith,  and  with  the  purpose 
on  deponent's  part  to  try  to  have  the  plead- 
ing In  the  Justice's  court  framed,  by  tbe 
consent  of  the  dty  and  McDanld  and  Jen- 
kins, so  that  the  Justice  might  determine  to 
which  of  these  two  the  city  was  Indebted, 
or.  if  to  both,  in  what  proportion.   This  wUl 
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fully  appear  by  reference  to  the  ane^rer  of 
the  dty  In  the  Jostice'a  coort  -suit  He  was 
afterwards  iatotmeU  by  Jenhlns  that  Jen- 
kins did  not  beUeve  It  legaUy  possible  for 
the  justice's  conrt  to  eoCercUe  the  jnriBdi(^ 
tioD  and  power  omtemplated  by  said  an- 
swer, and  that  he  (Jenklna)  was  so  advised 
by  eminent  counsel,  and  that  Interpleader 
on  the  api^catlon  of  the  was  the  prop- 
er remedy.  Feeling  that  this  was  true,  un- 
less there  was  actire  cooperation  of  all  the 
parties  In  good  faith,  deponwit  presented  the 
application  for  Interpleads,  which  was  In 
the  main  pr^tared,  as  he  Is  Informed,  by 
Jenkins.  It  Is  wholly  Immaterial  to  the  city 
and  to  dn>onsnt  to  which  of  the  parties 
claiming  the  fund  It  sbotdd  be  awarded,  the 
whole  purpose  of  the  city  and  of  deponent 
beiiMT  to  protect  the  city  from  loiBs.  The 
asBlstai^dty  attorney  testified:  amend- 
ment to  the  bill  of  Interpleader,  walTlng  dte- 
coTery,  etc.,  was  signed  by  me  some  few 
days  after  It  was  dravm.  It  was  at  least 
tea  days  or  two  weeks  before  S^tember  15, 
1894,  that  Jenkins  banded  It  to  me  In  my 
office,  and  I  signed  It  [No  such  amendment 
appears  In  the  record.]  It  was  admitted  that 
the  petition  correctly  stated  the  facts  as  to 
the  litigation  pending  before  the  justice  of 
the  peace."  Fwr  Ht^niel.  Miller  testified: 
Jenkins  told  him  shwtiy  after  he  was  em- 
ployed by  McDanlel  that  his  contract  with 
HcDantel  was  to  collect  the  money  on  a 
fee  of  10  per  cent,  of  the  amount  recovered. 
After  the  aldermanic  board  had  defeated 
Mcivanlel's  claim,  Jenkins  told  deponent  that 
after  that  action  there  was  no  chance  to 
get  the  money  without  suit,  and  he  would 
hare  to  bring  suit  for  it  McDanlel  testi- 
fied: He  does  not  deem  It  necessary  to  give 
any  other  reply  to  the  allegations  In  the  an- 
swer of  Jenkins  as  to  debts  of  this  deponent 
than  to  say  that  they  are  to  a  lai^e  extent 
false,  and  are  maliciously  dragged  Into  the 
case.  It  is  true  he  desired  to  know  and  In- 
quired what  Jenkins  was  going  to  charge 
him.  He  had  tried  to  get  rid  of  Jenkins, 
and  liad  reason  to  bellere  that  Jenkins  was 
dissatisfied  because  of  this.  He  became  con- 
vinced that  Jenkins  would  not  respect  his 
contract,  and  was  fearful  that  Jenkins  would 
make  an  unreasonable  charge  In  violation  of 
his  contract,  and  he  simply  wanted  to  know 
whether  Jenkins  was  going  to  break  his  con- 
tract, but  could  never  definitely  ascertain 
until  Jenkins  notified  the  city  that  he  claim- 
ed one-third.  McDanlel  also  introduced  a 
letter  from  Jenkins  to  himself  dated  June 
15,  1894:  "When  the  $250  is  paid  me  a6 
your  attorney,  I  will  deduct  the  amount  of 
my  fee  therefrom,  and  the  remainder  will 
be  subject  to  your  order.  This  Is  all  the 
response  I  have  to  make  to  your  note  of 
this  date."  For  Jenkins,  Chlsholm  testified: 
"I  was  friendly  to  both  Jenkins  and  Mc- 
naniei,  and,  when  I  heard  of  the  contro- 
versy, undertook  to  bring  about  an  adjust- 
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meat  of  the  matter.  I  saw  McDanl^  and 
he  asked  me  to  see  Jenkins  about  It  Eto 
stated  to  me  that  he  bad  made  no  agree- 
ment with  Joiklns  as  to  the  amount  of 
fees;  that  Jenkins  Intended  to  charge  him 
0De>tblrd  of  the  $IK!0;  and  that  he  thought 
that  was  too  much.  This  wta  betweeu  the 
18tb  and  28d  of  June,  18M.  A  certificate 
from  the  tax  zecelrer  showed  that  McDanid 
returned  no  prop»ty  for  taxation  for  1804." 
Jenkins  testified:  "The  statement  txy  Miller 
that  X  told  him  I  was  to  collect  tbo  money 
on  a  fee  of  ten  per  c^t  Is  false.  Some 
time  aftw  the  contrOTersy  arose  as  to  the 
case,  and  after  June  16tli,  Miller  adted  me 
what  my  fees  would  be,  and  I  told  him  one- 
tiihrd  of  the  claim,  He  seined  to  think  It 
too  much,  and  said  McDanlel  thought  so  too. 
He  said  he  thought  |25  would  be  about 
right  I  replied  that  if  McDanId  bad  paid 
me  $86  in  cash  at  the  outset  without  ref- 
wence  to  whether  the  dalm  was  c<^ected  or 
not  ^  might  be  amsldered  reasonable,  but 
that  as  my  fees  -were  conditional,  I  did  not 
think  one-third  an  unreas(mat>le  charge.  I 
did  not  teU  Miller  that  there  was  no  chance 
to  get  the  money  without  suit  I  do  not  re- 
member telling  him  anything  about  It, 
though  he  may  have  heard  me  and  McDanlel 
speak  despondlngly  of  the  matter;  and  I 
may  have  told  Mlllw  that  U  I  did  not  suc- 
ceed in  getting  It  through  without  that,  £ 
would  brhig  suit  for  that  was  both  my  In- 
tention and  that  of  McDanlel.  I  bona  fide 
claim  that  McDanlel  owes  me  $83.88  for  fees 
In  the  collection  of  the  ¥250.  I  bona  fide 
claim  an  attorney's  lien  for  that  amount 
and  that  It  Is  the  duty  of  the  city  to  pay 
the  $250  to  me  as  attorney  for  McDanlel. 
McDanlel  baa  no  property  in  Fulton  county 
subject  to  levy,  and,  after  diligent  inquiry, 
I  have  found  him  to  be  Insolvent;  and  It 
was  a  wrong  upon  me  to  have  paid  the  $170 
already  paid  to  MdDanlel."  Ragsdale  testi- 
fied: "I  was  in  the  oflSce  with  Jenkins  be- 
tween April  5,  1894,  and  June  20,  1894.  Mc- 
Danlel called  a  number  of  times  In  regard 
to  hts  case.  McDanlel  asked  me  one  time 
what  I  thought  Jenkins  would  charge  him. 
I  told  him  I  had  no  idea,  and  then,  as  a  jest 
said  not  more  than  $50  or  $75.  This  was 
quite  a  long  while  after  Jenkins  was  em- 
ployed. I  copied  a  great  nural>er  of  papers 
for  Jenkins  In  regard  to  the  case,  and  know 
that  Jenkins  did  a  great  deal  of  hard  work 
In  the  case,  as  McDanlti  was  constantly  ad- 
vising with  him.  About  the  latter  part  of 
June,  Jenkins  sent  me  over  to  get  some  pa- 
pers and  a  letter  from  McDanlel,  and  Mc- 
Danlel said  he  did  not  have  the  papers,  and 
that  he  had  never  written  Jenkins  any  let- 
ter. Jenkins  sent  me  over  to  tell  McDanlel 
what  the  bill  was,  and  it  was  $83.33.  Mc- 
Danlel never  intimated  to  me  that  he  had  an 
agreement  with  Jenkins  about  fees,  though 
he  claimed  that  the  fee  charged  by  Jenkins 
was  too  much,  and  said  he  could  have  got- 
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ten  other  attorn^  for  lese,  I  heard  both 
of  them  mention  the  teea  at  dlffermt  tfrnea, 
and  from  thia  am  utlsfled  there  was  no 
agreement  between  than  aa  to  fees.  Mlllw. 
who  was  at  McDaidd's  place  ot  busIneBS  fre- 
quently, and  associated  with  blm,  asked  me 
a  number  of  times  how  mnch  I  thought 
Jenkins  would  chai^,  and  I  nulled  I  did 
not  know,  but  guessed  it  would  not  be  over 
950  or  975;  and  he  said  he  thought  that  too 
mnch.  These  conrenations  were  had  dur- 
ing May."  Letters  were  Introdnced  by' Jen- 
kins, written  by  McDanlel  to  him  at  Tarlons 
dates  from  April  9.  iSM,  which  tended  to 
show  that  Jenkins  was  employed  by  Mc- 
Danlel as  McDanld's  attorney  In  pressing 
the  claim  against  the  city;  that  Jenkins  did 
wvtk  in  the  matter;  that  there  was  no  agree- 
ment as  to  fees;  and  that  McDanlel  bitanded 
to  resist  Jenkins'  claim  to  fees  to  the  extent 
daJmed  by  Jenkins,  and  dmled  that  Jenkins 
was  entitled  to  an  attorney's  lien  for  fees. 

J.  A.  Anderson  and  F.  C>olTllle,  for  plalnlifl 
in  error.  B.  M.  &  G.  F.  Mltehdl.and  J.  a 
Jenkins,  for  defendants  in  error. 

LUMPKIN,  J.  Ab  the  first  headnote  Is  a 
literal  copy  of  section  3234  of  the  Code,  Its 
correctness  as  a  legal  proposition  can  hardly 
be  questioned.  Whether  or  not  It  Is  appli- 
cable In  the  present  case  d^ends,  of  coarse, 
npon  the  facts,  which  appear  In  the  official 
report.  No  one,  we  think,  after  reading  with 
any  degree  of  care  the  reporter's  statement, 
can  have  much,  If  any,  doubt  that.  If  there 
ever  was  a  case  In  which  it  was  uncertain 
as  to  who  was  entitled  to  a  fund  In  the  hands 
of  an  Innocent  stakehoId«r,  this  is  undoubt- 
edly a  case  of  that  kind.  The  city  of  At- 
lanta owed  at  least  a  portion  of  the  money  it 
held  to  one  of  two  persons  laying  claim  to 
the  same;  and  we  think  It  clearly  appears 
that  tlieee  adverse  claims  were  of  such  a 
clianicter  as  to  render  It  at  least  doubtful 
who  was  best  entitled  to  receive  the  fund  In 
controversy.  It  seems  evident  that  Jenkins 
had  a  lien  upon  this  fund  because  of  pro- 
fessional services  rendered.  The  precise 
amount  to  which  he  was  entitled  was,  how- 
ever, under  the  conflict  presented  by  the  evi- 
dence, purely  a  question  for  a  jury.  The 
city  could  not  safely,  therefore,  pay  all  the 
money  held  up  to  McDanlel;  nor  could  it 
safely  pay  to  Jenkins  a  stmi  greater  than 
he  was  rightfully  entitled  to  receive.  Under 
these  circumstances,  we  cannot  bold  that  It 
was  Incumbent  upon  the  city,  at  its  own 
risk,  to  undertake  to  adjust  the  conflicting 
claims  between  these  contending  parties.  In 
other  words,  we  th'nk  the  above-cited  sec- 
tion of  the  Code  was  intended  for  Jnst  ex- 
actly such  a  case  as  this. 

The  Interpleader  ought  to  have  been  al- 
lowed, and  the  respective  rights  of  all  par- 
ties thus  definitely  settled  by  one  verdict 
and  judgment.  Judgment  reversAd. 


<M  Ga.  «?) 

BTAN8ELL     GEORGIA  LOAN  A  TRUST 

oa 

(Supreme  Court  of  Oewgla.  May  13.  1885.) 
.  CoKruor  of  Liira— Usubious  Coktbacts. 

1.  Under  the  decision  of  this  court  in  the 
case  of  Jackson  v.  Mortgage  Co.,  15  S.  E.  812, 
88  Oa.  756,  the  notes  aued  on  In  thia  case,  con- 
sidered in  connection  with  the  deed  given  to 
secure  the  Bame,  the  other  documents  In  evi- 
dence, and  all  the  facts  proved,  were  Georgia 
contracts;  and  the  question  whether  or  not 
these  notes  were  affected  with  usury  was  prop- 
erly determined  with  reference  to  the  laws  of 
this  state. 

2.  Accordloe  to  the  decision  in  Htighes  v. 
Griswoid,  9  8.  E.  1092,  82  Ga.  299,  and  in  Tiew 
of  the  undisputed  facts  disclosed  by  the  record, 
the  jury  were  amply  warranted  in  finding  that 
the  notes  sued  upon  were  free  from  usury,  and 
the  court  commiUed  no  error  In  refusing  a  new 
trial. 

(Syllabns  by  the  Court) 

Error  from  superior  court  BrocAa  county; 
A.  H.  Hansel,  Judge. 

Action  by  the  Georgia  Loan  &  Trust  Com- 
pany against  R.  L.  Stansell.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Brought 
forward  from  the  last  term.  Code,  ii  ^71&- 
4271c,  Atfirmed. 

S.  T.  Klngsbery,  Bennett  A  Bennett,  J.  G. 
McCaU,  and  W.  C.  McCall.  for  plalntlft  In 
^ror.  B.  P.  S.  Denmark  and  Andomm  & 
Anderson,  for  defendant  in  error. 

LUMPKIN,  J.  The  Georgia  Loan  &  Trust 
Company  sued  Stansell  upon  two  promissory 
notes,  each  for  $600  principal,  with  interest 
from  their  date  at  the  rate  of  8  per  cent, 
per  annum,  payable  semiannually,  and  due 
December  1,  1893.  They  stipulated  that  both 
principal  and  Interest  should  be  payable  at  a 
named  bank  in  New  York  City,  and  that.  If 
default  should  be  made  In  the  payment  of 
interest,  the  principal  should  at  once  become 
due.  Hiese  notes  were  made  at  Quitman, 
Brooks  county,  Ga.,  and  on  their  face  were 
payable  to  the  Georgia  Loan  &  Trust  Com- 
pany, of  AmerlcuB,  Ga.  Their  payment  was 
secured  by  a  deed  to  certain  land  in  Brooks 
county,  and  purported  to  have  been,  executed 
under  section  1969  et  seq.  of  the  Cod&  Stan- 
sell, the  maker  of  the  notes,  bad  previously 
made  out  a  written  application,  addressed 
to  one  Humphreys,  of  Quitman,  for  the  pur- 
pose of  obtaining  a  loan  of  money,  and  In 
that  application  tendered,  as  security  for  the 
loan  desired,  the  lands  embraced  In  the  deed 
above  mentioned.  He  made  default  in  the 
payment  of  interest,  and  accordingly  the  ac- 
tion was  brought  for  the  entire  amount  of 
principal  and  interest  accrued  up  to  the  time 
of  filing  the  declaration.  Although,  as  al- 
ready stated,  the  notes  were  made  payable 
to  the  Georgia  Loan  &  Trust  Company,  It 
distinctly  appeared  by  the  uncontradicted 
testimony  that  this  company  had  really  no  in- 
terest whatever  In  making  the  loan,  did  not 
actually  lend  the  money,  and  that  the  notes 
were  made  thus  payable  simply  as  a  matter 
of  convenience  in  obtaining  the  loan  from 
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other  parties;  that  the  m<Hie7  was  really 
loaned  by  a  company  In  Coimectlcut,  to 
whom  the  Georsla  Loan  &  Trust  Company 
Indorsed  the  notes,  but,  after  default  was 
made  by  Stansell,  the  latter  company  paid 
off  the  actual  lendo:  In  full,  and  thus  became, 
for  the  first  time,  the  real  owner  of  the 
notes,  and  therefore  brought  snlt  upon  them 
in  its  own  name  and  right  There  was  a 
verdict  for  the  plaintlflF,  and  the  defendant 
excepted  to  the  oTerruUng  of  his  motion  for 
a  new  trial  This  motion  contained  numer- 
ous grounds,  but  the  case,  upon  Ita  sub- 
stantial merits,  is  controlled  by  the  proposi- 
tions announced  in  the  headnotes. 

1.  It  will  be  seen  from  the  foregoing  con- 
densed statement  of  the  facts  that  this  case 
is  in  all  material  particulars  very  Similar  in- 
deed to  that  of  Jackson  t.  Mortgage  Co.,  S8 
Ga.  756, 15  8.  E.  812.  In  that  case  It  was  de- 
cided that  notes  executed  and  dellrered  un- 
der like  circumstances  were  properly  treat- 
ed 88  Georgia  contracts,  and  that  the  ques- 
tion whether  or  not  such  notes  were  infect- 
ed with  usury  was  rightly  determined  with 
reference  to  the  laws  of  this  state.  Adher- 
ing to  the  doctrine  of  that  decision,  we  there- 
fore hold  in  the  present  case  that  the  mere 
fact  that  the  notes  upon  which  Stansell  was 
sued  were  made  payable  in  the  city  of  New 
York  did  not,  in  view  of  all  the  other  facts 
shown,  make  them  New  York  contracts,  and 
therefore,  under  the  laws  of  that  state,  usuri- 
ous upon  their  face. 

2.  In  its  other  elements,  the  case  at  bar 
very  clos^y  resembles,  and  Is  controlled  by, 
that  of  Hughes  t.  Griswold.  82  Ga.  299.  9  8. 
EL  1092.  In  that  case  the  note  sued  upon 
was  made  payable  to  Tallman,  one  of  the 
"middlemen"  engaged  in  procuring  the  loan 
for  Griswold,  the  borrower.  It  was  there 
held  that,  even  though  the  firm  of  which 
Tailnian  was  a  member  advanced  its  own 
money  In  turning  over  the  net  proceeds  of 
the  loan  to  the  borrower,  this  fact  did  not 
Infect  the  loan  with  usury,  although  Tall- 
man's  firm  received  a  portion  of  the  commis- 
sions paid  by  the  borrower  for  negotiating 
the  loan.  It  appearing  that  the  substitution  of 
this  firm's  money  In  place  of  that  of  the  ac- 
tual lender  was  only  a  means  of  exchange, 
resorted  to  for  convenience  merely.  Sub- 
stantially the  same  state  of  facts  was  shown 
in  the  case  now  tiefore  us  by  the  testimony 
of  Coleman,  the  treasnrer  of  the  Georgia 
Loan  &  Trust  Company,  which  was  not  dis- 
puted by  any  witness. 

Wliile  there  may  be  evidence  in  the  record 
sufficient  to  raise  a  suspicion  of  usury  in  the 
transaction  between  this  company  and  the 
defendant,  Stansell,  yet  the  jury  were  amply 
warranted  in  finding  that  the  notes  sued  up- 
on were  entirely  free  from  usury.  Indeed, 
it  Is  exceedingly  doubtful  if  any  other  find- 
ing on  this  question  could  have  been  allowed 
to  stand.  Certainly,  the  court  committed  no 
error  In  refusing  to  grant  a  new  trial.  Jodg- 
meat  affirmed. 


(S6  Oa.  8H> 

WARD  et  aL  T.  FRIOK  00. 
(Snpreme  Court  of  Oeoii^  June  l<^  ISKS.) 
Plba— Waiver  or  Dbfsctb— Ahbhdmbkt. 
It  being,  under  the  pleading  act  of  1893, 
the  duty  of  the  judge  of  the  superior  court  at 
each  r^ular  term  to  call  all  cases  on  the  ap- 
pearance docket,  and  hear  and  determine  all 
objections  made  to  the  suffidencr  of  petitions 
and  pleaa,  it  ts  incQmbent  upon  plaintiffB  to 
make  at  that  term  their  exceptions  to  pleas 
filed.  Consequently,  where,  to  an  action  upon 
an  unconditional  contract  in  writing,  a  plea 
was  filed  at  the  first  term,  which  set  forth  a 

food  defense,  but  was  not  sworn  to  by  the  de- 
endants,  and  no  objection  was  then  made  to 
it  because  of  this  defect,  the  plaintiff  will  be 
held  to  have  waived  the  same  so  far  as  that 
term  is  concerned;  and  if,  at  a  subsequent 
term,  he  moves  to  strike  the  plea  because  of 
such  defect,  the  court  should  then  allow  the  de- 
fendants to  complete  the  plea  by  a  proper  veri- 
fication. 
(Syllabus  hj  the  Court) 

Brror  from  Buperlor  courts  Coffee  coonty; 
J.  li.  Sweat,  Judge. 

Action  by  the  Frlck  Gompany  against  O. 
A.  Word,  3t.,  and  oUiers.  Judgment  tar 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Ward  &  Dart,  J.  M.  Denton,  and  E.  M. 
Mitchell,  for  plalntiCfs  in  error.  G.  J.  Hel- 
ton &  Son,  for  defendant  In  error. 

ATKINSON.  J.  The  pleading  act  of  1893 
{Acts  1893,  p.  56)  Is  highly  remedial  in  Its 
purposes.  It  was  not  designed  to  advance 
the  Interests  of  plaintiffs  alone,  but  its  pur- 
pose, while  simplifying  procedure,  was  to 
make  more  speedy  the  trial  of  civil  cases  by 
rendering  more  certain  the  issues  to  be  tried. 
It  therefore  requires  that  all  exceptions  to 
declarations  and  pleas  shall  be  heard  and 
determined  at  the  first  term,  and  b^ore  they 
can  be  heard  they  must  at  that  term  first  he 
taken.  If  the  declaration  of  the  plaintiff  is 
insufilcient  in  law,  or  If.  for  any  reason,  the 
same  be  not  sufficiently  full  to  enable  the 
defendant  to  plead  thereto,  he  shall  make  ex- 
ception at  the  first  term,  and,  failing  In  this, 
will  be  held  to  have  waived  any  objection  to 
the  declaration  curable  by  amendment.  In- 
asmuch as  all  exceptions  to  pleaa  are  like- 
wise required  to  be  heard  and  determined 
at  the  first  term,  it  is  the  duty  of  the  defend- 
ant at  that  term  to  make  his  appearance, 
and  file  such  pleas  as  he  may  deem  proper  to 
his  defense.  If  the  plaintiff  does  not  at  that 
term  except  to  the  sufficiency  of  such  pleas, 
he  will  be  held  to  have  waived  any  objection 
thereto  which  may  be  cured  by  subsequent 
amendment  For  this  reason,  when  a  de- 
fendant was  sued  upon  a  promissory  note, 
unconditional  in  its  terms,  appeared,  and  at 
the  first  term  filed  a  substantial  defense  to 
the  merits  of  the  plaintiff's  cause  of  action, 
but  omitted  to  swear  to  the  same,  no  objec- 
tion having  been  filed  to  this  plea  at  the  first 
term,  the  plaintiff  wlU  be  held  to  have 
waived  this  defect;  and  at  a  subsequent 
term  of  the  court,  when  the  cause  was  called 
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In  Ita  order.  It  was  proper  that  the  court 
should  allow  the  defendant  thm  to  make 
oatb  thweta  The  present  case,  illustrates 
the  wisdom  of  the  principle  npon  which  the 
statute  under  review  is  predicated.  It  pre- 
vents either  party  bein?  taken  by  surprise, 
and  places  the  responsibility  upon  the  re- 
spective parties  of  taking  at  the  first  term 
sncb  exceptions  to  the  pl^idlnga  of  the  other 
as  will  entitle  them  to  the  complete  remedial 
operation  of  this  statute.  Let  the  Judgment 
of  the  court  below  be  reversed. 


<87  Oa.  S14) 

OBORGU.  RAILROAD  &  BANKIKG  GO.  T. 
BROOKS. 

(Supreme  Oonrt  of  Geors^a.  Aoff.  16,  1806.) 

Rbtibw  ok  Appbal— Ck>HruoTiKo  Etidbitob. 
The  evidence  was  conSicting,  but,  being 
sufficient  to  sastain  the  verdict  rendered  In  fa- 
vor of  the  plaindfF,  and  the  same  having  been 
approved  by  the  trial  judge,  this  court  win  not 
overrule  his  disoretioQ  ia  denying  a  new  triai. 

(Syllabus  by  the  Coorcj 

Error  from  superior  court,  Oglethorpe  coun- 
ty; Seaborn  Reese,  Judge. 

Action  by  John  B.  Brooks  agaiust  the 
Georgia  Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

The  following  is  the  official  report: 

Brooks  sued  the  railroad  company  for  a 
personal  Injury  received  by  him  while  In  Its 
employment  as  a  train  hand,  and  obtained 
a  verdict  for  $1,6(X).  The  company  moved 
for  a  new  trial  on  the  grounds  that  the  ver- 
dict was  contrary  to  law  and  evidence,  and 
the  motion  was  overruled.  The  Injury  oc- 
cmTcd  by  plaintiff's  arm  being  caught  be- 
tween the  deadblocks  of  two  freight  cars 
which  he  was  endeavoring  to  couple  by  order 
of  the  conductor  the  train.  The  negli- 
gence charged  against  the  company  was  In 
carelessly  running  the  train  back  to  the 
standing  car  with  too  great  speed.  Plaintiff 
testlfled:  "When  they  came  back,  I  signaled 
them  down.  He  was  running  at  such  a  rate 
I  saw  it  would  break  things  up.  I  went  to 
the  cab,  and  placed  my  link,  and  stepped 
out,  and  gave  him  a  signal  to  come  back 
slowly.  There  was  a  negro  above  me,  giv- 
ing the  same  signal  that  I  was  giving,  to 
the  fireman.  I  went  in  to  make  the  coupling. 
The  train  was  coming  so  fast  I  could  not  tell 
its  speed  until  it  was  too  late.  It  was  com- 
ing so  fast  I  could  not  tell  how  fast  It  was 
coming.  I  was  about  half  a  car  length  from 
the  cab  when  I  signaled  the  car  to  come  back. 
The  car  was  about  a  car  length  [34  feet] 
from  me.  I  had  stopped  the  car  in  about  a 
car  and  a  half  length  of  the  cab.  I  then 
walked  back  at  about  three  miles  an  hour, 
and  just  as  I  got  to  the  cab  the  car  vras  on 
me.  After  signaling  the  car  to  come  back 
slowly  from  that  distance,  I  went  in  to  make 
the  coupling.  I  had  just  walked  In  when  the 
car  caught  me.   I  was  giving  signals  until 


I  saw  It  was  time  for  me  to  go  In  and  make 
the  coUpUng.  It  was  dark  [the  night  of  De- 
cember 20, 1^2],  and  I  was  giving  signal  with 
a  lamp.  I  could  not  tell  the  speed  at  which 
the  car  was  coming,  because  it  was  dark. 
I  attempted  to  make  the  coupling  with  my 
hand.  I  caught  hold  of  the  link  to  guide  it, 
to  make  the  coupling.  I  had  been  coupling 
cars  th«re  for  four  months.  Had  coupled 
them  with  my  hand.  Had  been  coupling  cars 
all  the  time  a  tfmflar  way  to  the  method  I 
was  using  yrhea  I  was  hurt  I  had  been 
working  under  Callahan  [the  ccmductor]  a  lit- 
tle over  a  month.  He  had  observed  me  mak- 
ing couplings  In  that  manner.  I  make  them 
all  like  that  one.  I  was  furnished  with  no 
other  method,  nor  given  any  other  instruc- 
tions by  dallahan  or  any  other  officer  of  the 
railroad,  as  to  coupling  cars.  I  signaled 
them  back  slowly  from  a  dead  standstill.  I 
do  not  know  where  the  conductor  was  the  In- 
stant I  was  hurt.  When  I  made  these  sig- 
nals, the  other  train  hand,  John  Smith,  took 
them  up,  and  repeated  them  to  the  fireman. 
The  train  was  standing  on  the  main  track. 
I  had  uncoupled  the  locomotive  and  freight 
cars  from  the  cab.  The  locomotive  with  the 
freight  cars  attached  bad  gone  down  on  the 
siding,  and  got  the  car  and  come  back  on  the 
main  line  to  recouple  to  the  cab.  As  it  was 
coming  back  to  do  that,  I  saw  It  was  coming 
too  fast— saw  it—  I  was  in  danger.  I  thought 
of  smashing  things  up.  I  commenced  wav- 
ing him  down.  He  would  not  have  stopped 
If  I  had  not  waved  him  down.  He  would  not 
have  stopped  at  all  unless  he  received  a  sig- 
nal. It  was  his  duty  to  come  on  back  until 
he  received  a  signal.  So  he  was  acting  in 
the  discharge  of  bis  duties;  and  on  getting 
the  signal  from  me,  he  acted  as  he  should 
have  done.  I  cannot  tell  how  fast  it  was 
coming.  It  was  coming  mighty  fast.  I  could 
ascertain  it  was  coming  back  fast, — too  fast 
to  couple  to  the  cab.  After  hitting  the  train 
to  a  standstill,  I  went  to  the  cab  bumper,  and 
fixed  the  link,  so  it  was  hanging  there  ready 
for  me  to  put  It  in  the  other  bumper.  I  then 
set  the  pin  In  the  freight-car  bumper.  After 
doing  that,  I  walked  back  about  a  car  length, 
and  gave  the  signal  for  them  to  come  back 
slowly,  being  then  on  the  fireman's  side  of 
the  track.  I  kept  on  giving  the  signal  until 
the  car  got  up  right  for  me  to  walk  in,  and 
I  walked  in.  The  car  was  then  about  five  or 
six  feet  from  me.  I  just  stepped  In  and  got 
ready  to  make  the  coupling.  I  was  then  close 
enough  to  the  cab  to  catch  hold  of  the  link 
by  stretchhig  out  sidewlse.  When  I  went  to 
catch  hold  of  the  link,  I  had  my  back  to  the 
cab  and  was  facing  the  car  moving  toward 
me.  I  took  up  the  link,  and  held  It  there, 
and  let  It  slip  into  the  bumpor  of  13ie  car  as 
it  came  up,  and  that  was  the  time  my  band 
got  caught,  as  the  bumpers  got  together.  The 
bumper  .Is  the  thing  in  which  the  link  and  pin 
go.  The  deadblocks  are  two  pieces  ot  cast- 
ing just  above  and  on  each  side  of  the  bump- 
er, placed  there  so  that  U  the  bumper  should 


Digitized  by  Google 


6a.) 


CLATTON 


9.  WEST. 


901 


Iveafe,  the  can  wndd  not  come  together. 
The  deadblocbB  strike  together  always.  Thwe- 
were  deadhlocks  on  each  car.  Th^  are 
there  bo  that,  If  the  train  oome  Uu^  too  xap- 
la^,  they  win  strike  together,  and  your  body 
wonld  not  be  Qiaahed.  I  did  not  use  a  coop- 
ling  knSfa  Do  not  know  whether  or  not  any 
coupling  kntres  were  on  the  train.  Never  had 
been  Instructed  to  use  them  nor  Men  others 
nse  them.  I  did  not  dlscovw  the  speed  of 
the  train  nntU  It  was  right  ou  me.  I  knew  it 
was  coming  back,  but  a:Q)ected  It  to  come 
back  slowly.  I  did  not  see  it  becanse  it  was 
so  dark.  I  and  the  others  had  lanterns. 
Th^  gave  a  pretty  good  Ught  thtongh  a  ra* 
dins  of  tra.feet  I  took  my  arm  over  these 
deadbkMks  to  make  the  oonpllng.  I  had  It 
over  the  deadbtock.  I  cannot  teU  how  my 
arm  was  can^t  between  them.  If  I  could 
hare  seen  Ihe  fast  moving  train,  I  would  not 
have  gone  in  there."  PlalntlflF  further  testi- 
fied that  Us  arm  was  badly  hnrt  It  gare 
him  considerable  pidn.  He  never  slept  for 
three  nights  after  the  Injni^.  He  seems  to 
have  had  proper  medical  attention.  He  In- 
curred ^5  on  thla  account,  and  some  farUier 
expense  for  attention.  He  was  21  years  old 
at  the  time  of  the  Injury,  and  in  good  health. 
At  the  trial,  two  years  afterwards,  he  conld 
not  bei"^  hia  arm.  Could  use  it  a  little,  but 
bad  no  grip  In  his  hand.  He  was  receiving 
from  the  railroad  company  $26  per  month, 
subject  to  deduction  for  time  lost  He  has. 
since  July  14,  18©3,  been  working  for  ?24  a 
month  In  a  position  reqTiirlng  no  special  phys- 
ical strength,  walking  and  riding  over  fields 
to  have  work  done  by  laborers,  etc-  T^e  de- 
fendant introduced  the  conductor,  engineer, 
fireman,  and  brakeman  of  the  train  In  ques- 
tion. Their  testimony  was  strongly  c^^iosed 
to  that  of  plaintiff;  It  appearing,  among  other 
things,  that  the  train  did  not  come  back  rap- 
idly, but  very  slowly,  on  signals  given  by 
plaintifT,  and  reputed  by  the  brakeman  and 
conductor  to  the  fireman,  who  communicated 
them  to  the  engineer;  that  it  was  a  rule  of 
the  company  that  coupling  knives  were  to  be 
used  In  coupling  cars,  and  there  were  two  of 
them  en  this  train,  in  the  baggage  car,  and 
accessible  to  plaintiff,  who  was  instmcted 
about  using  them  when  first  onployed. 

3.  B.  &  B.  Gumming  and  M.  P.  Reese,  for 
plaintiff  In  error.  W.  M.  Howard  and  D.  W. 
Meadow,  for  defendant  In  error. 

PER  OURIAM.  Judgment  aflirmed. 

LUMPKIN,  J.,  not  presiding. 


m  Oa.  8Ut) 

ALLEY  T.  HALCOMBB. 
Supreme  Coart  of  Georgia.  Joly  29,  1885.) 
JtruouEKT  OP  NossniT— Reinstatembnt, 
Hie  Judgment  denyinfi:  a  rule  absolute 
upon  the  mortgage  foreclosure  was,  in  effect, 
m  judgment  of  uonsuit;  and  it  was  too  late, 
after  the  expiration  of  the  term  at  which  it 


was  tendered,  to  move  to  reinstate  the  ptali^ 
tiff's  case  becanse  of  error  committed  in  tiie 
rendition  of  that  Judgment.  The  plaintiff 
should  either  have  moved  to  reinstate  during 
the  term,  or  have  filed  a  bill  of  SKceptifms  with- 
in the  lime  prescribed  by  law. 
(Syllabus  ^  the  Oonrt) 

Btror  from  saperior  court.  White  county; 
a  J.  WellbfHm,  Judge. 

Action  by  W.  O.  Alley  against  Oreen  B, 
Halcombe.  Judgment  of  nonsuit,  and  plain- 
tlfl  brln^  error.  Affirmed. 

W.  T.  Crane,  J.  W.  H.  Underwood,  and  H. 
H.  Dean,  for  plaintiff  in  error.  J.  B.  £ist» 
and  Perry  &  Craig,  for  defendant  in  error. 

PBR  OURIAM.   Judgment  affirmed. 


(0<r  Ga.  S2S) 
OLATTON  et  al  T.  WBST. 
(Supreme  Oonrt  of  Omrgia.  July  29,  1896.) 
Rn  Jddioata— Nbw  Tbiau 

1.  One  who  was  a  stranger  to  a  proceed- 
ing to  establish  a  copy  of  a  lost  deed,  and  who 
udther  claims  under  the  grantee  therein  nor 
is  in  privity  with  him.  Is  not  estopped  from  at- 
tacking the  correctness  of  the  copy  established. 

2.  It  appearing  from  the  evidence  In  the 
record,  taken  all  together,  that  the  plaintiff 
below  was  not  a  party  to  the  proceeding  to 
establish  the  lost  copy  In  question,  the  court 
erred  in  rejecting  eviaence  offered  by  him  to 
show  that  the  coi>y  was  not  in  fact  correct,  and 
properly  corrected  this  error  by  granting  a  new 
triaL 

(Syllsbus  by  the  Court)  ; 

Error  from  superiOT  court.  White  county; 
O.  J.  Wellborn,  Judge. 

Action  by  J.  F.  West  against  C.  M.  Clayton 
and  othera.  Verdict  for  defendants.  From 
an  order  granting  a  new  trial,  defendants 
bring  error.  Affirmed. 

The  following  is  the  official  repwt: 

West  brought  his  petltl(m  against  Oarrard 
&  Clayton  for  the  recovery  of  the  southern 
portion  of  lot  No.  165  in  the  Second  district  of 
White  county,  "containing  five  acres,  more  or 
less,  being  a  mill  shoal,  dam,  pond,  and  im- 
provements thereto;  said  land,  mill  shoal,  dam, 
pond,and  improvements  lying  onWbltecreek, 
which  runs  through  said  lot,  and  known  as  the 
■Mat  House  Mill  property.' "  Plaintiff  claimed 
under  deed  from  Mat  House  to  S.  D.  Poor  and 
deed  from  S.  D.  Poor  to  plaintiff.  The  trial 
of  the  ease  resulted  in  a  verdict  for  plaintiff. 
Motion  for  new  trial  was  made,  which  was 
grtuited.  Upon  the  second  trial  plaintiff 
amended  his  petition,  and  alleged  that  Poot 
was  in  possession  of  the  premises  openly, 
etc,  from  November  28, 1871,  under  warranty 
deed,  until  December  28,  1888.  Said  d^md- 
ants,  together  with  Mllla:  and  Adams,  ap- 
peared as  defendants,  and  by  way  of  answer 
set  up  that  they  were  the  owners  of  a  right 
to  operate  a  saw  mUl  on  the  mill  shoals  (ex- 
cept the  grist  mill),  with  good  and  sufficient 
room  therefor,  in  fee  simple,  until  they  should 
abandon  the  same,  and  take  out  their  ma- 
chinery and  movent;  Uiat  this  vras  evidenced 


Digitized  by  Google 


^  SOUTHEASTERN 

by  a  deed  to  them  and  tb^  h^\n,  dated  De* 
cemb«  81,  188B;  and  tbat  fliey  had  been  in 
actual,  etc.,  posseastoii,  dalming  under  said 
deed,  ever  dnce  the  date  tbereof,  which,  deed 
and  possession  created  in  them  a  perfect  title 
to  the  pn^rty,  subject  to  the  conditions  in 
said  deed.  There  was  a  rerdlct  generally  tor 
the  defendants.  The  evidence  was  substan- 
tially the  same  as  tbat  introduced  on  the  first 
trial.  Plaintiff  moved  for  a  new  trial.  Dur- 
ing the  ai^wueut  of  the  motion,  counsel  dis- 
agreed as  to  the  effect  of  the  verdict;  mov< 
ant's  connsti  oratendlng  that  it  would  defeat 
plaintiff  from  ever  recovering  the  premises, 
even  if  defendants  should  abandon  the  prem- 
ises and  cause  their  deed  to  twmlnate  by  Its 
own  terms.  To  put  any  question  on  this 
point  at  rest,  defendants  entered  upon  the 
motion  for  new  trial  a  disclaimer  writing  off 
all  rls^t  in  the  premises  sued  for  "except  as 
to  the  right,  title,  and  interest  which  they 
have  and  own  under  the  deed  made  to  th^n 
by  S.  D.  Poor,  their  vendor,  and  claim  noth- 
ing under  said  verdict,  except  such  right,  title, 
fnaikdiiae.  Interest,  pMsesslon,  and  claim  aa 
is  conveyed  to  them  by  said  deed."  The  mo- 
tion for  new  trial  was  granted,  to  which  rul- 
ing defendants  except  The  motion  was  upon 
tiie  general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Also,  because  the 
verdict  was  contrary  to  the  issues  made  by 
the  pleadings  and  proof.  Further,  because 
the  verdict  was  contrary  to  the  following 
chaise:  "I  <4uuve  you  that  if  the  owner  of 
property  stands  mute,  and  sees  an  Innocent 
party  buy  his  land,  and  says  notliing  about  it, 
he  Is  estopped  from  claiming  it  So,  in  this 
case,  if  these  defendants  knew  that  Poor  was 
about  to  sell  their  property  to  West  It  was 
their  claim."  Because  the  ■  court  erred  in 
concluding  the  above  charge  as  follows: 
"But  I  diarge  you  that  the  law  would  not  re- 
quire tbat  these  defendants  would  believe.  In 
the  abs«ice  of  anything  suspicious,  that  Mr. 
Poor  was  a  criminal,  and  would  sell  the  same 
land  twice."  Alleged  to  be  error  In  requiring 
the  jury  to  believe  that  Poor  was  a  criminal 
if  be  made  two  deeds,  or  Inquiring  Into  his 
intentions  for  any  purpose.  Error  In  refusing 
to  allow  plaintiff  to  attach  the  copy  deed  of 
defendants,  exhibited  in  the  superlcv  court  of 
White  county.  Plaintiff  proposed  to  show  by 
the  party  who  drafted  it  that  the  deed  estab- 
lished was  not  a  correct  copy  of  the  original, 
as  the  original  was  a  mere  license  to  operate 
the  mill  for  a  limited  time,  and  was  not  a 
deed  In  fee  simple,  "and  heirs  and  assigns." 
The  deed  referred  to  In  the  last  ground  ap- 
pears to  have  been  an  established  copy  of  the 
deed  from  Poor  to  defendants,  giving  them 
tbe  right  to  operate  a  sawmill  on  the  mill 
shoal  on  the  lot  In  question,  "with  good  and 
sufficient  room  ther^or,  in  fee  simple  to 
tbran  and  assigns,  until  they  should  abandon 
the  same,  and  take  out  their  machinery  and 
move  It"  Deffflidants  introduced  also  the 
record  of  the  suit  In  White  supolor  court 
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Showing  a  verdict  and  deoee  establishing  this 
deed.  Attached  to  the  answer  ot  the  defend- 
ant Poor  in  tbis  pnceedlng  was  a  plea  ot 
West  setting  up  that  be  was  the  present 
owner  of  ttkB  propertr*  and  praying  tbat  the 
court  refue  to  establish  the  deed.  This  plea 
was  signed  attorneys  who  were  also  at* 
tom^  for  Poor,  and  appears  to  have  been 
stridden,  or  to  have  pen  lines  run  through  the 
lines  of  the  plea.  The  deed  was  dated  De- 
cember 81, .  1885,  and  the  established  deed 
was  recorded  October  8, 1894.  The  deed  from 
Poor  to  plaintiff  was  dated  Decembw  25, 
1888,  and  recorded  January  19, 1889.  It  does 
not  ai^ear  whether  the  wiglnal  deed  from 
Poor  to  defendant  has  been  r^rded.  It 
further  appeared  that  d^oidants  w&ce  in 
possession  of  the  shoal  and  sawmlU  frran  ttie 
time  the  deed  was  made  to  them  up  to  the 
time  of  the  trial;  that  plaintiff  knew,  wb^ 
he  bought  from  Poor,  that  they  were  in  pos- 
session, but  did  not  know  what  their  rights 
were,  and  did  not  ask  than  anything  about 
what  right  they  had,  nor  did  defendants  t^ 
him;  that  defendant  Olayttm  and  plaintiff 
bad  a  conversation,  in  whldi  plainUff  told 
Olaybm  he  had  bought  "this  property"  ttcm 
Poor,  and  vms  going  to  draw  the  papers,  to 
whidbt  Clayton  replied:  "All  right  be  is  a 
good  man  to  get  along  with.  I  have  always 
found  him  so,  and  I  guess  we  can  get  aI<Hig 
with  you  as  well  as  with  Poor."  Clayton 
supposed  plaintiff  was  buying  Just  what  Poor 
had.  Plaintiff  testified,  among  other  things, 
that  the  mlU  shoal  is  worth  more  than  the 
land,  and  he  bought  on  that  account  and  had 
no  Idea,  when  he  bought  that  any  one  bad 
any  claim;  that  he  saw  defendants'  sawmill 
there,  but  supposed  It  was  like  all  sawmills, 
just  sawing  up  timber  for  a  while,  but  heard 
afterwards  that  defendanto  dalmed  some 
sort  of  right  there;  tbat  he  was  present  when 
the  suit  to  establish  the  copy  deed  was  tried, 
and  did  not  know  whether  he  ought  to  be  a 
party  or  not;  tbat  he  a^ed  the  attorneys 
above  mentioned,  and  they  told  blm  if  be 
were  not  a  party  he  bad  nothing  to  do  with 
It;  that  be  did  not  employ  them,  bat  told 
them  if  he  ought  to  be  a  party  he  would  em- 
ploy them;  that  this  was  some  time  after  he 
had  bought  'and  gone  Into  possession  of  the 
farming  part  of  the  lot;  tbat  be  Is  in  posses- 
sion of  the  grist  mill  on  the  same  shoals,  and 
be  and  defendants  used  the  same  water  race; 
that  he  did  not  think  he  was  any  party  to  the 
setting  up  of  the  deed,  and  did  not  authorize 
Ms  name  used,  and  knows  absolutely  nothing 
about  the  plea  in  his  name  to  said  proceed- 
ings, did  not  authorize  it  did  not  have  at- 
torneys employed,  new  heard  ot  It  before 
introduced  in  evidence  and  took  no  part  In 
the  trial  whatever. 

J.  W.  H.  Underwood  and  H.  H.  Dean,  for 
plaintiffs  in  error.  W.  T.  Crane  and  J.  B. 
Jones,  for  defendant  In  error.  - 

PBB  OUKIAM.  Judgment  affirmed. 
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(97  Qa.  339) 

MANN  T.  VAN  DYKB. 
Supreme  Court  of  Georgia.  July  29,  1895.) 
Obant  or  New  Trial — Review  on  Apfbai. 

This  case  falls  within  the  oft-repeated 
mle  Ud  down  by  tibis  court,  that  the  first  grant 
of  a  new  trial  on  general  grounds  will  not  be 
reversad. 
(Syllabus  by  the  Court) 

Error  from  city  court,  Floyd  county;  W. 
T.  Tumbull,  Judge. 

Action  by  Jesse  Mann  against  B.  D.  Van 
Dyke.  Verdict  for  plalntUf.  From  an  or- 
der granting  a  new  tilal.  he  brings  error. 
Affirmed. 

H.  M.  Wright  and  Dean  &  Dean,  for  plain- 
tiff in  error.  McHenry,  Nonnally  &  Ne^ 
for  def aidant  In  error. 

PBB  OUBIAM.  Judgment  affirmed. 


(96  Qa.  su> 

BliAOK  et  aL  T.  HcAFEB. 

(Snpreme  Court  of  Georgia.  July  28,  1806.) 

DoRHANT  JuneiiBNT— Receipt  tob  Costs. 

A  fi.  fa.  issaed  from  a  justice's  court  Oc- 
tober 28.  1885,  signed  by  "H.  C.  Kellogg,  N.  P. 
&  J.  P.,  and  naTing  upon  it  a  receipt  for  costs 
dated  March  3,  18S7,  signed  by  "H.  C.  Kel- 
logg," but  having  upon  it  no  other  entry  of 
any  kind  ontil  December  5,  1893,  was  dor- 
mant upon  its  face.  In  order  to  save  It  from 
dormancy,  it  should  affirmatively  appear  tliat 
H.  0.  Kellogg,  at  the  time  of  sigmng  the  entry 
acknowledging  receipt  of  the  costs^  was  stili 
in  office;  and.  as  he  did  not  sign  this  entry  of- 
ficially, this  did  not  so  appear,  but  the  pre- 
Kumotion  is  to  the  contrary.  See  Short  t.  State, 
4  S.  E.  8S2.  79  6a.  550. 

(Syllabus  by  the  Court) 

Brrw  from  saperior  court;  ChenAee  coun- 
ty; J.  L.  Hardeman,  Judge. 

Action  by  L.  Black  &  Son  against  J.  M. 
McAfee.  Judgment  for  defendant,  and 
plaintiffs  iHTlng  mot.  Affirmed. 

B.  Faw,  for  plaintiffs  In  error.  O.  B. 
Brown,  t<x  defendant  In  wror. 

PBB  GUBIAM.   Judgment  affirmed. 


(S7  Oa.  3U) 

MORHIS  et  al.  v.  GEORGIA  RAILROAD  & 

BANKING  CO. 
(Sivreme  Court  of  Georgia.  Aug.  16,  1895.) 
IxJUKT  TO  Person  ok  Tback— Question  vob  Jdbt. 

There  was  evidence  upon  the  question  of 
the  defendant's  negligence  from  which  the  jury 
might  have  found  it  was  at  fault,  and,  though 
tlra  evidence  suggests  negiigrace  upon  the  part 
of  the  person  injured,  inasmuch  as  it  doea  not 
require  a  finding  that,  if  negligent  at  all,  his 
negligence  amounted  to  the  absence  of  oi^inary 
care,  the  judge  should  have  submitted  the  case 
to  a  jury,  instead  of  granting  a  nonsuit.  Lump- 
Un,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  city  court  of  Atlanta;  T.  P. 
Westmoreland,  Judge. 


Actions  by  T.  J.  Morris  and  3.  A.  Morris 
against  the  (Georgia  BaUroad  &  Banking 
Company.  The  actions  were  tried  together, 
and  a  nonsuit  was  granted,  and  plaintiffs 
bring  error.  Reversed. 

The  following  Is  the  official  report. 

Suits  were  brought  against  the  railroad 
company  by  Thomas  J.  Morris  for  damages 
resulting  from  personal  Injuries  sustained 
by  him,  and  by  his  father  tan  the  loss  of 
his  services.  The  cases  were  tried  together, 
and  a  nonsuit  was  granted.  The  evidence 
showed,  In  brief,  the  following:  Thomas  J. 
Morris  was  18  years  of  age  at  the  time  he 
was  injured.  He  rMlded  In  Atlanta,  and 
was  att^idlng  school  at  Decatur.  He  held  a 
monthly  school  ticket,  Issued  by  the  railroad 
company,  on  which  he  daily  rode  to  and 
from  Edgewood  station  to  Decatur.  At  the 
time  of  the  injuiy  he  had  been  going  to 
Kboci  In  this  manlier  for  three  months  or 
more.  He  was  struck  while  on  the  track 
at  Bdgewood,  between  20  and  30  steps  from 
the  station,  the  engine  of  the  train  which 
he  was  about  to  take.  His  home  was  on  the 
left  side  the  railmftd  track  going  east, 
and  the  station  at  Bdgewood  was  on  the 
right  side  of  the  track.  The  time  was  about 
8  o'clock  In  the  morning  in  January,  and  the 
ground  was  muddy,  and  partly  covered  with 
Ice.  Plaintiff  and  other  pupils  of  the  school 
were  in  the  habit  of  going  upm  the  right  of 
way  of  the  railroad  at  some  distance  from 
the  station,  and  walking  on  the  right  of  way 
or  tracks  until  they  reached  the  station.  Ou 
the  morning  in  question  plaintiff  had  walked 
on  the  right  of  way,  but  not  on  the  tracks, 
for  400  or  SOO  yards.  He  stepped  upon  the 
track  40  or  SO  feet  ttom  the  place  where  he 
was  stmck,  in  ordo:  to  avoid  the  mud.  The 
testimony,  as  far  as  it  goes,  indicates  that 
no  bell  was  rung  nor  other  signal  given  of 
the  approach  of  the  train.  Witnesses  who 
saw  the  train  approaching  estimated  the 
speeA  at  20  <a  26  miles  an  hour.  Parallel  to 
the  track  ot  defendant's  railroad  at  this 
place  Is  a  track  of  tiie  Seaboard  Air-Line 
BatlwiV,  and  on  the  morning  In  question  a 
train  of  this  road  was  running  towards  At- 
lanta, and  sterns  to  have  pamed  Bdgewood 
station  just  before  plaintiff  was  struck.  It 
Is  claimed  that  plaintiff's  attention  was  at- 
tracted by  this  train;  that  he  was  approach- 
ing the  station  in  the  customary  and  proper 
manner,  and  had  all  the  rights  c€  a  passen- 
ger; that  persons  were  allowed  by  defend- 
ant to  be  on  the  track  at  this  point  for  the 
purpose  of  aivroacblng  the  station;  that  it 
was  Its  duty  to  run  Its  cars  with  great  care 
and  cautitHi.  In  the  course  of  the  testimony 
of  Thomas  Morris  he  tesUfled  that,  among 
other  school  boys  and  girls  that  wait  down 
in  the  morning  was  a  Miss  Johnswi,  who 
came  np  the  path  steps  npon  the  embank- 
ment leading  to  the  railroad  track  on  the 
right  side  going  to  Decatur,  about  80  feet 
from  the  station,  and  after  she  got  to  the 
Bt^  she  walked  <m  the  track  to  the  station. 
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This  te«tliiuHi7  was  niled  ont  on  defiendukf  s 
objection,  and  plaintiffs  aiwign  this  mllnx  aa 
errw, 

J.  W.  Oox  and  Olenn,  Slaton  &  Phillips,  for 
plaintiffs  In  error.  Jos.  B.  Gumming  and 
Hlllyer,  Alexander  ft  Lambdln,  for  defend- 
ant In  error. 

,  PER  CURIAM.   Judgment  reversed. 
LUMPKIN,  J.,  dissenting. 


m  Oa.  77S) 

DANIEL  T.  COLUMBUS  FEIBTILIZBB  00. 
et  aL 

(Supreme  Court  of  Georgia.  May  13,  1895.) 

Harsbaliho  Asbbts. 

The  facts  alleged  in  the  plaintiff's  peti- 
tion to  marshal  the  assets  of  the  estate  of  his 
intestate  showed  sufficient  doubt  and  uncertain- 
ty as  to  the  legal  priority  of  the  several  claims 
against  the  estate,  and  enough  complication  in 
its  affairs,  to  make  the  filing  of  the  petition 
nrooer.  liiis  being  so,  it  was  not  without  eo- 
ni^,  uid  it  was  error  to  dlsmlsB  it  upon  demur- 
rer. 

(Syllabus  by  the  Court) 

Brror  from  snpN^ior  court,  Sumter  county; 
W.  H.  Fish.  Judge. 

Action  by  J.  H.  Daniel,  admtnlatrator  of 
Job  Bead,  against  the  C^olumbus  Fertilizer 
Company  and  oth^a.  Bill  dismissed,  and 
plaintiff  brings  mt>r.  Brought  forward  from 
the  last  term.  Code,  SS  4271a-1371c  Re- 
versed. 

The  following  is  the  c^clal  report: 
To  the  petition  of  Daniel,  administrator  of 
Job  Read,  against  the  Columbus  [fertilizer 
Company,  the  People's  National  Bank,  et  al, 
a  demuriOT  was  interposed  by  said  fertilizer 
company  and  said  banic  oo  the  ground  of 
want  of  equity  therein.  There  was  no  plea 
or  answer  by  any  defendant,  and  there  was 
no  appearance  by  any  other  defendant  The 
plaintiff  in  the  petition  had  asked  for  In- 
junction against  credltOTS  of  Read  until  the 
estate  could  be  marshaled  under  the  peti- 
tion. Tbe  application  for  injunction  coming 
on  to  be  hoard  during  tbe  return  term  <^  the 
petition,  the  domurm  was  sustained  and 
permanent  injunction  refused,  the  order  sus- 
taining the  demarrer  and  refusing  the  pei^ 
manent  injunction  harlDg  contained  in  It  the 
Btatenient:  *The  Columbus  Fertilizer  Com- 
pany, one  of  tlie  respondents  In  said  peti- 
tion, in  open  court,  disclaiming  any  claim 
of  a  trust  debt  against  the  estate  of  Job 
Read."  Plaintiff  excepted  and  alleges:  That 
the  court  erred  in  sustaining  tlie  demurrer; 
In  refusing  to  grant  the  Injunction,  That 
there  being  no  answer  to  the  case,  and  no 
aftldaTtts  or  other  evidence  Introduced,  but 
the  case  being  tried  on  demurrer  alone,  and 
the  allegations  of  tbe  petition  were  to  be 
talten  as  true,  the  court  erred  In  incorporat- 
ing In  the  wdra  the  words  above  quoted. 


Further,  that  there  being  no  answer  and  no 
erldenee,  and  the  case  being  tried  strictly  on 
the  demurrer*  It  waa  oror  to  admit  said  dis- 
claimer, BO  as  to  mulct  ^aintiff  in  coats  pro- 
vided tbe  supreme  court  should  be  ot  the 
opinion  that  thwe  waa  equity  In  plaJntUTs 
petition,  aa  to  the  allegation  about  the<^ni 
of  a  troat  debt  by  said  fwtillaer  company, 
and  should  be  of  tbe  opinion  that  tbere  was 
no  equity  In  the  other  allegaUooa  ct  tbe  pe- 
tition. Further,  because  tbe  court  erred  In 
granting  a  judgment  for  coats  against  plain- 
tiff. 

Tbe  petition  alleged:  Job  Head,  late  of 
Marion  county,  died  Intestate.  Petitioner 
was  duly  appointed  and  qualified  as  bis  ad- 
ministrator, and  files  this  petition  in  equity 
to  marshal  the  assets  of  the  estate.  After 
the  court  had  set  apart  to  the  widow  her 
year's  support  and  dower,  and  petitioner  pro- 
cured an  order  of  the  court  of  ordinary  of 
Marion  county,  he  sold,  and  converted  Into 
money,  all  the  r^nalnlng  portion  of  tbe  es- 
tate; and  from  the  money  he  has  been  able 
to  realize^  and  tlie  number  of  debts  against 
the  estate  of  which  be  has  tteen  informedt 
be  allures  the  estate  Is  iosolvakt.  The  en- 
tire assets  of  the  estate  now  on  hand  con- 
sist of  $2,258.43  ca«h.  He  has  been  notified 
of  the  following  creditors  of  the  estate:  Peo- 
ple's National  Bank,  creditor  by  note.  ¥279. 
Columbus  FOTtilizer  Company,  creditor  by 
note  for  1,G(K)  pounds  middling  lint  cotton, 
at  7%  cents  par  pound,  as  to  which  peti- 
tioner learns  that,  inasmuch  as  said  note 
made  certain  specifications  about  the  Intes- 
tate's holding  the  crop  of  the  year  said  note 
was  given,  In  trust  for  the  payment  of  said 
note,  until  It  was  paid,  or  wcnrds  of  like  pur- 
port, the  crop  of  tbe  year  the  note  was  given, 
when  sold  by  the  administrator  of  Bead, 
created  a  trust  fund  bound  for  the  payment 
of  the  note,  with  the  additional  fact,  as  they 
claim,  that  the  note  waa  given  for  iniano  to 
make  said  crop.  Petitioner  does  not  admit 
a  trust  obligation.  J.  H.  Daniel  is  a  cred- 
itor by  note  for  $3SB;  by  account  ¥15.83; 
and,  by  judgment  obtained  since  tbe  death 
of  Intestate,  for  $300.  for  rent  or  uae  of 
farm,  which  farm  bad  been  owned  by  in- 
testate and  J.  n.  Daniel  aa  tenants  in  com- 
mon, "or  rent,"  etc.  Whether  this  debt  and 
judgment  constitute  any  preferred  Hen  on  tbe 
crops  of  the  year  of  the  death  of  Intestate, 
or  whether  It  la  a  rent  debt,  petitioner  aaks 
the  direction  of  tl'e  court  as  he  also  does 
as  to  the  claim  of  the  fertilizer  company 
above  mentioned.  The  .petition  then  men- 
tioned various  othw  creditors  by  note  or  ac- 
count giving  names  and  amounts;  also,  three 
persons,  account  creditors  for  lalxir,  for 
amounts  stated.  Petitioner  asks  tbe  direc- 
tion ot  the  court  as  to  whether  tbese  three 
last  parties  have  any  priority  of  lien  for  said 
labor  claims,  the  labor  having  bera  rendered 
on  the  farm  of  intestate,  as  he  understands 
they  claim,  the  year  of  Intestate's  deaths 
Petitioner  has  been  notified  tbat  Mrs.  Bmlly 
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Retd  claims  $280.38  principal,  becddes  Inteiv 
est  for  a  Uke  or  large  amount.  As  petition- 
er  nndnstanda  It;  she  makes  bar  claim  aome- 
vbat  as  follows:  That  CAass  Oaatim  died 
abotit  1874  or  1875.  and  abont  18TO  Job  Bead 
tvas  duly  qualified  as  administrator  of  Ga»> 
ton;  that  Guton  left  Mrs.  Emily  Beld  and 
smne  10  or  12  others  as  his  hdrs;  that  Bead, 
as  bis  administrator,  settled  with  all  ot  these 
heirs,  exc^  two  or  titree;  that  all  the  other 
tatitra  ot  eastern  have  moved  away  for  a  good 
many  years,  and  she  has  not  heard  from 

them  In  some  years,  and  premmes  th^ 

are  all  dead,  and  that  all  ef  said  amounts, 
together  with  the  Interest  thereon  since  tt 
came  Into  the  hands  of  Read  as  administra- 
tor of  Gaston,  is  a  debt  of  Mrs.  Beld,  In  the 
nature  of  a  trust  debt  against  Job  Bead's 
estate;  and  that  she  is  mtltled  to  a  i^orlty 
aa  snch,  tor  a  trust  claim,  for  the  full  amouat 
of  the  prlndpal  and  Interest.  This  la  snb- 
stauttally  the  claim  that  she  presents,  or 
bases'  hw  debt  on.  Petitioner  understands 
tbat  Bbe  Is  about  BB  years  old.  Job  Bead 
died  in  1882,  and,  If  he  had  had  the  fund  In 
hand  fnnn  the  Gaston  estate^  he  had  It  10  or 
16  years,  or  may  be  longer.  Petitioner  Is 
adTtsed  and  b^leres  that  these  heirs  of  Gas- 
ton who  had  not  been  settled  with  bad  at- 
tained thdr  majority  before  leaving  the 
state,  some  16  or  20  years  ago.  Mrs.  Beld 
claims  that  tfa^  are  dead,  and  that  she  is 
their  heir  at  law.  Petitioner  asks  for  strict 
proof  on  these  matters.  She  has  applied  for 
letters  <tf  admlnlatratlon  on  their  estate,  and 
letters  were  granted  about  the  time  this  pe- 
tition was  filed.  PetltloDer  does  ncft  admit 
said  Indebtedness,  but  asks  direction  of  the 
court  if  It  U  not  stale  and  barred  by  the 
statute  of  limitetlons;  and  what,  if  any,  pri- 
ori^, should  It  be  ctHuldered  as  a  subslBt- 
Ing  debt.  It  should  have;  and.  If  the  debt  is 
to  be  paid,  to  -whom  paid.  B»  does  not  admit 
any  of  the  abOTfr-m«ittoned  debte,  nor  any 
of  the  priorities  claimed,  but  aska  that  eaich 
creditor  substantiate  hla  claim  strict 
proof,  to  substantiate  his  priority.  If  th«e 
are  other  creditors,  petttloner  does  not  know 
it  In  consequoice  of  the  insolvency  of  the 
estate  of  Bead,  and  ot  priorities  claimed  by 
some  of  the  creditors  as  above  mentioned, 
and  of  the  nature  and  CMisequKice  and  char- 
acter of  the  clalma  of  Mrs.  Beld,  X  H.  Dan- 
iel, and  others,  he  feels  that  It  Is  hasardous 
to  undorteke  the  furthw  admlnlatratlon  of 
the  estate  and  the  dlsburaauent  of  said  fond 
without  direction  from  the  court  of  equity, 
and  thwefore  files  this  petition  to  marshal 
the  assets,  and  asks  the  dlrectlw  of  the 
court  In  the  premises,  and  the  appointment 
of  a  master  in  chancery  to  pass  on  said 
claims.  It  has  been  more  than  six  months 
since  be  qualified  as  administrator,  and,  as 
the  creditors  want  thdr  money,  tiiey  could 
sue  him  for  It,  which  would  not  only  multi- 
ply coste  against  the  estate  but  defeat  the 
proper  disbursement  of  the  fands,  without 
establishing  the  priorities  according  to  law. 


or  othemise  make  jwtlttoner  responsible  for 
the  payment  of  more  debts  than  he  has 
funds  or  property  ot  the  estate  with  which 
to  pi^.  And.  pending  the  proper  adjudlca* 
tlon  of  the  same,  he  prayed  tot  an  tnjunctloii 
restraining  each  of  the  named  creditors  of 
Bead,  and  all  other  creditors  of  Bead,  If 
there  slumld  be  any,  from  InsatutlDg  any 
suit  for  the  recovery  of  their  claims  against 
the  estate;  that  they  be  made  parties  de- 
fendant to  this  petlticm.  and  adjudicate  all 
their  righta  against  the  estate  thorennder: 
that  they  be  porpetually  enjoined  from  In- 
stttutii^  any  suit  against  petitioner  for  UlUI 
claims.— fw  process,  and  general  relief.  Dis- 
covery was  waived.  The  fertlllsw  compa- 
ny, the  banl^  Mrs.  B^  and  most  of  the 
othor  credltMs  named,  were  sorved  with  the 
petition. 

By  amendment,  petitioner  aUeged:  The 
conslderatton  of  the  ysoo  judgment  of  Dan- 
iel was:  At  the  death  of  Bead,  he  owed 
Danl«l  two  promissory  notes;  each  for 
(1,100;  each  dated  Mandi  10. 1801;  one  due 
November  1, 1881;  and  the  other,  November 
1.  1882.  1^  eoDMesniim  thweof  was  an 
undivided  )Mlf  Interest  In  certain  land  de- 
acribed,  two  moles,  and  certain  other  per- 
Bonall7  mentltmed.  At  the  time  of  the  pur- 
chase, Daniel  gave  Bod  his  bond  to  make 
titles  to  the  land  upon  the  payment  ot  the 
two  notes  by  Bead.  After  the  purchase  of 
said  property,  Bead  wmt  Into  possession  of 
It,  and  had  the  profita  thereof  tor  1881  and 
1802,  and  until  Bead's  death,  worth  annu- 
ally SMue  and  paid  no  part  of  ^ther 
of  the  not^  although  one  of  them  became 
due  neariy  nine  months  before  his  death, 
and  the  other  became  due  Novwnber  1.  1882, 
—a  short  time  after  hla  death.  When  peti- 
tioner became  the  admlnlstratw.  he  found 
these  notes,— one  past  due.  and  the  other 
nearly  due,— and  no  snfilclent  assete  on  hand 
to  meet  the  other  liabilities  of  the  estate,  to 
887  nothing  ot  these  notes;  and  as  Daniel 
waa  asking  tor  payment  ot  them,  or  a  sur- 
render of  said  land  and  pwsonalty.  with  rea- 
sonable rent  fear  1881  and  1882,  petltl<mer 
thoi^ht  that  InasmufA  as  betwerai  the  time 
of  the  sale,  In  March,  ^1.  and  the  time  he 
became  administrator,  said  property  had  de- 
clined a  great  deal,  if  he  would  be  allowed, 
under  the  law,  to  surrender  the  pn^rty  up- 
on the  cancellation  ot  the  notes,  and  the 
payment  of  reasonable  rente  fw  the  prt^ 
er^,  the  estate  of  Bead  would  be  the  seiner 
several  hundred  dollars.  So  he  submitted 
the  matter  to  arbitrators  on  October  3, 1882, 
and  they  found  that  said  property  was  not 
worth,  by  several  hundred  dollars,  as  much 
as  said  purchase-money  notes  called  for.  and 
further  found  that  Bead  and  bis  estate  had 
had  the  use  and  proflte  of  all  of  said  prop- 
arty  for  1881  and  1882,  and  had  paid  noth- 
ing whatever  for  the  same,  by  way  of  pur- 
chase money  or  rents;  and  as  Daniel  of- 
fered to  cancel  the  sale  and  return  the  notes 
on  the  payment  ot  reasonable  rent,  ajkd  re* 
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torn  ot  tbe  jfxoperty  he  to  Bead,  th^ 
thought  it  to  the  Intareet  of  Bead's  estate 
to  accept  the  ofEer^  a  Teasonahle  rent  for 
ISOl  and  1802,  and  that  the  estate  would  be 
the  gainer  th^hy  of  a  hundred  or  two  dol- 
lars, or  more.  Upon  this  finding  the  arbi- 
trators awarded  that  Daniel  tnm  orer  to 
petitioner,  as  administrate,  tbe  two  notes; 
that  petltiono't  as  administrator,  return  to 
Daniel  the  txmd  f<Hr  titles,  and  said  prop- 
erty; and  that  Danld  recorer  of  petitioner, 
as  administrator,  9S00  for  rent  of  the  prop- 
erty for  1891  and  1892,  to  be  recovered  out 
of  any  property  belonging  to  the  estate  of 
Read,  and  especially  out  of  the  crops  of  the 
estate  for  ISj^,— tbe  trade  to  be  canceled, 
and  the  title  to  the  pr<q>erty  to  revest  in 
Daniel.  The  arbitration  and  award  tutTO 
been  spread  upon  the,  nUnntes,  apd  bec(Hne 
tbe  Judgment,  of  Marlon  superior  court 
Copies  thereof,  of  the  notes,  and  ot  the 
bond  for  titles,  are  attached  as  exhibits. 
Petitioner  has  been  notified  by  one  of  the 
large  creditoro  that  it  will  not  abide  by  the 
arbitration  and  award,  and  it  threatens  to 
attack  the  same  for  the  purpose  of  setting  It 
aside,  to  wit,  the  Columbus  Fertilizer  Ccnn- 
pany;  and  several  of  the  creditors  dispute 
the  priority  of  the  claim  of  Daniel,  award- 
ed to  him  by  the  arbitration,  and  other  cred- 
itors dtspnte  the  priority  of  other  claims; 
and  petitioner  does  not  know  how  he  should 
pay  tbeni,  or  In  what  order.  The  arbitra- 
tion and  award  are  for  the  best  Interest  of 
the  estate,  and  save  for  tbe  creditors  about 
$500.  Said  notes  amounted  (principal  and 
interest)  to  $2,270,  and  the  property  for 
which  they  were  given  was  appraised  at 
$1,475,  and  the  award  for  rent  was  $300, 
which  makes  a  clear  net  gain  to  the  estate, 
by  the  arbitration  and  award,  of  $4Ki.  Peti- 
tioner does  not  believe  the  land  would  have 
sold  for  the  amount  appraised,  Judging  by 
other  sales  made.  The  arbitration  and 
award  were  had  by  tbe  authority  of  the  or- 
dinary of  Marlon  county,  where  the  estate 
^Yas  beliiK  ndmiuistercd.  Daniel  claims  a 
priority  for  said  $300  above  other  liquidated 
demands;  said  the  award  placed  the  claim 
on  the  dignity  of  rent,  and  ther^ore  gave  it 
priority,  and  that  the  award  gave  him  a 
special  Hen  on  the  crop  of  1892,  raised  on 
said  land.  Tbe  crop  of  1892,  raised  on  said 
land,  netted  tbe  estate  of  Read  some  $500 
to  $700.  At  the  time  of  the  arbitration  the 
crops  had  been  made,  but  only  partly  gath- 
ered. Read  died  about  July  25,  1892.  At 
the  time  of  the  arbitration  and  award,  peti- 
tioner hoped  and  believed  the  estate  was 
solvent,  but  now  finds  it  iosolvttit,  but  that 


no  creditor  will  be  the  loser  by  the  award, 
but  rather  the  gainer,  exce^it  Daniel,  as  to 
tlw  collection  <tf  his  notes.  He  prayed  for 
direction  as  to  tbb  award  in  faror  of  Dan- 
iel for  $300,— whether  It  should  stand  In 
the  prl(Mrll7  of  a  rent  <daim,  whethw  it 
should  have  a  flpedal  Mm  upon  tbe  fund 
raised  from  tbe  cr<q>  of  the  land  tta  1802,  in 
preference.to  tbe  othw  liquidated  donands; 
and,  in  "hearing"  of  aU  the  egnlties  in  said 
matter,  petlti<mer  does  not  feel  that  it  will 
be  safe  for  him  to  pay  claims  without  the 
direction  of  the  court,  and,  the  same  now 
being  in  Judgment,  Daniel  could  have  a 
levy  made  at  any  time.  Said  claim  being 
objected  to,  by  e<Mne  of  the  creditors,  as  a 
preferred  debt,  and  Daniel  claiming  that  it 
is,  and  having  beoi  after  petitioner  to  pay  It 
as  such,  although  he  is  petitioner's  father, 
petltlfmer  has  declined  to  pay  it  until  he 
can  get  the  direction  (tf  the  court  in  the 
premises,  as  he  does  not  know  whettier  he 
will  be  protected  in  so  doing,  or  not,  and 
hence  feels  constrained,  as  a  necessary  part 
of  the  administration  of  the  estate,  to  ask 
the  court  for  direction  in  the  matter.  With- 
out the  aid  of  a  court  of  equity  to  settle  the 
conflicting  liens  and  priorities,  and  to  adju- 
dicate said  claims,  some  of  which  he  knows 
nothing  about,  he  would  t&ke  great  risk  in 
administering  and  paying  out  tbe  money, 
which  he  la  ready  to  pay  out  at  any  time 
the  court  may  decree,  and  to  whom  paid.  He 
has  been  anxious  to  hasten  the  admlnlstra- 
Uon,  but  not  knowing  whether  he  would  have 
enough  mmey  to  pay  the  debts,  and  bef<ffe 
he  could  get  the  money  of  the  estate  in  band 
and  paid  out,  the  status  of  the  debts,  and 
tbe  ability  of  the  estate  to  pay  tbe  same, 
tbe  12  months  had  expired,  and  parties  were 
threatening  to  sue  him  on  the  debt.  One 
cause  of  delay  was  the  widow's  dower,  as 
he  could  not  reasonably  tell  what  that  would 
lessen  the  sale  of  the  property  of  tbe  estate. 
There  are  some  sixteen  creditors,  sevo^l 
of  them  by  account;  and,  should  they  all 
sue,  tbe  expenses  would  be  great,  of  costs 
and  attorney's  fees  to  make  proper  pleas  to 
protect  petitioner.  Some  of  the  creditors 
have  already  indicated  their  Intention  to  sue 
petitioner,  and  he  fears  others  wIlL  So  he 
feels  that  a  court  of  equity  is  his  only  safe 
protection,  to  have  all  of  the  claims  adjudi- 
cated in  said  suit,  and  that  all  creditors  be 
restrained  until  the  same  can  thus  be  ad- 
judicated. 

J.  A.  Ausley,  Sr.,  for  plaintiff  in  error.  J. 
H.  Lumpkin,  tat  defendant  In  error. 

PER  CURIAM.    Judgment  revweed. 


Digitized  by 


GILREATH  «.  STATE. 


907 


(M  Qb.  HB) 

OILRBIATH  T.  STATH. 
(Supreme  Court  of  Georgia.  May  15,  1895.) 
CBiiniTAL  Tbbspass— Ikdiothkkt. 

1.  In  a  prosecntion  for  a  criminal  trespasfl, 
ander  para^ph  2  of  section  4440  of  the  Code, 
it  is  uecessar?  that  the  valne  of  the  articles 
taken  and  carried  away  should  be  averred  in 
the  indictment  and  also  that  the  same  should 
be  proved  on  the  trial. 

2.  Where  a  fence,  the  joint  property  of  ad- 
jacent landowners,  is  located  on  tne  dividine 
line  between  their  respective  premises,  the  un- 
lawful  removal  of  such  fence  by  one  of  the 
proprietors,  or  his  agents  wiiile  a  trespass  for 
which  a  mil  action  will  lie,  is  not  an  indict 
able  treapaaa,  nnder  the  above-cited  lection  of 
the  Code. 

tSyilabuB  by  the  Court) 

Error  from  city  cotirt  of  OartersvIIle;  J. 
W.  Afcln,  Judge. 

Holton  Gilreatb  was  convicted  of  criminal 
trespass,  and  brings  error.  Reversed. 

The  following  is  the  o£Qclal  report: 

Holton  GUreath  was  tried  npon  an  indict- 
ment charging  him  and  Caleb  and  Will  Gil- 
reatb with  the  oftense  of  trespass,  for  that 
they  on  January  18,  1894,  in  Bartow  county, 
unlawfully,  etc.,  took  and  carried  away  from 
the  lands  of  A  M.  Gaines  certain  rails,  the 
property  of  A.  M.  Gaines,  without  bis  con- 
sent The  Gtlreath  family  and  Gaines  are 
adjacent  landowners.  A  settlement  road 
once  divided  their  lands.  The  state's  evi- 
dence showed  that  It  was  agreed  between 
Gilreatb  and  Glasgow,  who  then  owned  the 
Gaines  place,  in  1872,  that  the  fence  of  each 
owner  should  be  moved  to  tbe  center  of  the 
road  on  the  original  land  line  dividing  said 
farms,  and  that  this  fence  should  be  a  joint 
fence,  tbe  agreed  line  between  the  two  farms, 
and  the  east  half  should  be  kept  up  by  the 
Gilreaths,  and  the  west  half,  from  tbe  creek, 
by  Glasgow;  that  Moore  and  Gaines  bought 
out  Glasgow,  and  subaeqnently  Gaines  suc- 
ceeded to  the  ownership  of  the  whole  farm; 
that  the  agreement  as  to  the  fence  being  the 
dividing  line,  and  the  contract  as  to  keying 
np  the  west  half  thereof,  were  also  made  by 
Gilreatb  with  Moore  and  Gaines  when  they 
went  Into  possession  under  Glasgow;  and 
that  Gaines  had,  at  different  times,  repaired 
this  fence.  The  state's  evidence  fmlber 
showed  that  the  fence  was  on  Gaines'  land; 
that  It  was  on  the  original  land  line,  was  the 
agreed  line,  and  acquiesced  In  by  the  adja- 
cent owners  from  1872  to  the  time  of  tbe 
alleged  trespass.  The  evidence  for  the  de- 
fendant showed  to  the  contrary.  It  was  con- 
ceded that  defendant  took  tbe  rails  from 
said  fence  nnder  direction  from  his  parents, 
the  owners  of  said  Gilreath  land.  The  evi- 
dence for  defendant  showed  that,  when  the 
fence  was  put  up  by  the  agreement.  It  was 
not  on  the  original  land  line;  that  a  survey 
made  by  the  county  surveyor  after  the  in- 
dictment showed  the  fence  to  be  over  on  the 
Gilreath  side,  according  to  the  original  land 
line;  that  no  agreement  was  made  with 
Moore  and  Gaines,  or  either  of  them,  at  any 


time,  alwdt  keying  up  this  fence,  exc^  for 
one  year;  that  the  place  from  which  tbe 
rails  were  taken  bad  heea  often  repaired  by 
defendant  and  his  brothers  since  Gaines 
owned  the  adjoining  land,  and  on  one  occa- 
sion, after  the  creek  washed  away  a  few 
panels  of  this  fence,  they  had  rebuilt  It;  that 
at  tbe  time  the  rails  were  taken  away  the 
defendant  and  the  prosecutor,  Gaines,  lived 
in  a  stock-law  district;  and  that  defendant 
went,  in  the  da^-timc,  and  tore  the  fence 
down,  and  carried  away  the  rails,  and  prose- 
cutor notified  him  tbe  rails  were  bis,  and  on 
his  land,  and  not  to  move  them.  There  was 
a  verdict  of  guilty,  and,  defendant's  motion 
for  a  new  trial  being  overiTded,  he  excepted. 
The  motion  was  npon  the  general  grounds; 
also,  because  tbe  court  refused  to  cbarge  tbe 
following  written  requests  of  defendant: 
"Unless  tbe  proof  shows  that  Ibe  rails  claim- 
ed to  hare  he&a  taken  were  of  some  proven 
vaine,  you  must  acquit"  "If  you  believe 
from  the  evidence  that  tbe  rails  taken  were 
the  ^oiat  propwty  of  the  prosecutor  and  the 
defendanf  a  family,  and  not  the  sole  and  ex- 
clusive property  of  Gaines,  you  must  acquit** 
"The  Indictment  charges  that  tbe  rails,  were 
the  property  of  Gaines.  If  the  proof  shows' 
that  tbe  rolls  were  not  the  pn^rty  of 
Gaines,  but  was  tbe  common  property  of 
Gaines  and  GUreaUi,  then  you  must  find  this 
defendant  not  guilty  "  "If  you  find  from  the 
evidence  that  tbe  ra^  taken  were  not  In  tbe 
exclusive  possession  of  Oalnes,  but  were  on 
a  common  dividing  line,  and  -were  in  tbe 
Joint  possession  of  Gaines'  and  Gllreatta's 
family,  tben  you  most  find  tbla  defendant 
not  guilty.**  "Trespass  Is  tbe  Invasion  of 
the  rights  of  another,  and  no  man  can  tres- 
pass npon  bis  own  property,  which  he  is  in 
possession  of  ^ttier  alone,  or  Jointly  with 
anotho* "  "One  who  Is  indicted  for  trespass 
cannot  be  convicted  U  tbe  testimony  shows 
he  la  guilty  of  simple  larceny  of  the  article 
about  which  the  trespass  is  clamed."  • 

J.  W.  Harris,  Jr.,  for  plalntlfC  In  error. 
A  W.  Flte,  SoL  Gen.,  for  the  State. 

ATKINSON,  J.  To  charge  the  commis- 
sion of  au  Indictable  trespass,  It  Is  ordinarily 
not  necessary  to  allege  the  value  of  the  prop- 
erty Injured  or  converted  thereby.  If  the 
trespass  itself  amount  to  a  larceny,  tben,  as 
one  of  the  constituents  of  the  offense.  It  Is  es- 
sential that  the  value  be  alleged.  If  the  ani- 
mus furandi  be  wanting,  however,  and  tbe 
taking  merely  wrongful,  It  Is  unnecessary  to 
allege  tbe  value,  unless  that  enters  as  an  ele- 
ment In  the  definition  of  the  offense.  An  il- 
lustration of  this  Is  furnished  In  the  section  of 
tbe  Code  we  now  have  under  review,  viz. 
section  4440.  Paragraphs  1,  8,  and  4  of  ttiat 
section  prescribe  that  the  several  acts  there- 
in enumerated  shall  constitute  an  IndictaUe 
trespass  without  alleging  the  value  of  the 
article  injured,  or  the  extent  ot  tbe  damage 
to  tbe  owner.   Paragraph  2  at  that  section. 
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while  defining  a  trespass,  creates,  In  effect,  a 
species  of  larceny,  which  Is  a  kind  ot  acces- 
sion to  the  common-law  definition  of  that  of- 
fense, and,  without  constitutlnf  the  taking: 
and  carryliig  away  of  the  articles  therein  enu- 
merated a  specific  larceny,  denominates  the 
taking  and  carrying  away  of  such  articles 
from  the  lands  of  another  as  an  indictable 
trespass;  requiring,  as  a  condition,  only  that 
the  article  should  be  of  some  raiue.  We 
therefore  reach  the  conclusion  that  the  value 
Is  necessary  to  be  stated  and  proven,  as  one 
of  the  constituents  of  the  offense.  It  is  easy 
to  Imagine  how  timber,  wood,  rails,  fruit,  veg- 
etables, com,  and  even  cottcm,— the  very  ar- 
ticles enumerated,— because  of  some  peculiar 
condition  or  characteristic  of  the  article 
might  be  wholly  without  value  to  the  owner, 
and  without  any  market  value  whatever; 
and  the  legislature  did  not  hitend  to  make 
that  an  indictable  trespass  which  one  might 
commit  upon  the  land  of  another  by  detaching 
and  carrying  away  therefrom  these  euumer^ 
ated  articles,  unless  they,  be  of  some  such 
value  as  to  injure  the  owner.  In  the  definition 
itself  of  this  offense,  a  value  is  stated  as  one 
of  its  constituent  elements.  As  will  be  seen 
■from  the  report,  the  defendant  was  Indicted, 
Jointly  with  certain  other  peraons,  for  the  of- 
fense of  willfully  taking  and  carrying  away 
trvm  the  lands  of  the  prosecutor  ceitain  rails, 
the  praperty  of  the  prosecutor,  without  the 
consent  of  the  prosecute.  It  appears  that 
the  prosecutor  and  the  father  of  thla  defend* 
ant  owned  adjoining  tracts  of  land;  that  they 
had  agreed  upoa  a  dividing  Uue  between 
them.,  and  upon  this  dividing  line  had  con- 
structed a  rail  fence.  This  fence  was  the 
Joint  property  of  the  parent  of  this  defendant 
(by  whose  authority  he  removed  the  rails)  and 
of  the  prosecutor.  We  think.  In  order  to  con- 
stitute an  Indictable  trespass,  the  alleged  own- 
er of  the  property  must  have  the  absolute  la- 
dividual  title  thereto,  or  there  must  be  some 
special  title  in  him,  through  and  by  which  he 
Is  authorized  to  hold  the  exclusive  possession 
of  the  property.  Each  of  these  cotermlnus 
proprietors  was  entitled  to  the  fall  and  ample 
use  of  this  Joint  property,  and,  when  one  of 
-them  took  and  carried  awf^  a  porUiHi  of  It, 
it  could  not  be  ascertained  legally  that  he 
took  and  carried  away  property  other  than 
his  own;  and  therefore  it  cannot  be  said  to 
have  been  taken  and  carried  away  without 
the  consent  of  the  owner.  We  think  this 
case  Is  controlled  by  the  principle  declared,in 
Padgett  V.  State,  81  Ga.  46G,  8  S.  E,  445; 
and,  while  this  defendant  aod  his  parent  may 
be  answerable  civiily  for  any  damage  which 
may  result  to  the  prosecutor  for  a  breach  of 
coTenant  to  maintain  the  joint  fence,  we  do 
not  tlUnk  that  the  defendant  was  subject  to 
indictment  under  this  section  of  the  Code. 
This  construction  of  statutes  prohibiting  tres- 
passes of  like  character  seems  to  have  ob- 
tained In  other  states  where  similar  laws  pre- 
vail. Drees  v.  Sta^  87  Aik.  iZf,  Fieem. 
Coten.  S  Wb. 


The  two  propositions  here  ruled  control  the 
questions  made  In  the  court  below,  and  It  is 
unnecessary  to  consider  any  others  which 
may  occur  in  the  record.  Let  the  Jodgmoit 
of  tlie  court  below  be  reversed. 


(ST  Oa.  8S4) 

OANriELD  T.  jo^nna 

(Supreme  Onirt  of  Georgia.    July  29,  1895.) 
New  Triu— Nbwlt-Djscotbrbd  Eviskhob 

— -DlLiaBMCB. 

Even  if  the  ground  of  tiie  motion  tcr  a 
new  trial  as  to  newly-dlBCOvered  evidence  was 
otherwise  meritorious,  it  seems  clear  that  this 
CTidenee  might,  by  proper  dllieence,  easily  have 
been  discovered  Iwfore  the  trial;  there  was  suffi- 
cient evidence  to  support  the  verdict;  it  was 
approved  by  the  judge  below;  and  there  was  no 
error  at  the  trial.  This  court,  therefore,  can- 
not do  otherwise  than  adhere  to  the  long-estab- 
lished rale  that  in  such  cases  the  Judgment  be- 
low must  be  affirmed. 

(Syllabuf>  by  the  Court.) 

Error  from  superior  comrt.  FOTSyth  county; 
O.  F.  Gober,  .Tudge. 

Action  by  H.  J.  Oanfleld  against  W.  O. 
Jones.  Judgment  for  defendant,  and  plain* 
tiff  brings  error.  Affirmed. 

The  following  is  the  official  report: 

Ganfleld  sued  Jones  on  two  promissory 
notes,— one  dated  June  11,  1887,  aud  due  Oc- 
tober 1,  1887,  for  fl25  principal,  the  con^d- 
eration  of  which  was  stated  to  be  a  t>rown 
horse  mule,  with  a  certain  brand;  the  oth^ 
note  was  dated  May  16,  1887,  due  October  1, 
1887,  and  was  for  $85  principal.  Jones  plead- 
ed that  he  had  paid  the  notes  to  a  son  of 
plaintiff,  about  the  date  the  notes  matured, 
In  McClennon  county,  Tex.,  by  express  direc- 
tion of  plaintiff,  plaIntiff*B  son  promising  to 
deliver  the  notes  as  soon  as  his  father  should 
return  home  from  a  journey.  There  was  a 
verdict  for  defendant,  and,  plaintifTs  motion 
for  a  new  trial  being  OTemiled,  he  excepted. 
The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  court  erred  In 
admitting  a  letter  from  B.  Z.  Hemdon  to  de- 
fendant, over  objection  ot  plaintiff's  coansel. 
It  was  not  stated  in  this  ground  what  objec- 
tion was  made  to  this  evidence.  Also,  be- 
cause of  netvly-dlscov^d  evidence.  In  sup- 
port of  this  ground,  movant  produced  the  affi- 
davit of  W.  8.  Bagley,  Justice  of  the  peace, 
to  the  following  effect:  Shortly  after  defend- 
ant came  back  from  Texas,  affiant  received 
a  letter  from  plaintiff  of  McGregor,  Tex., 
who  stated  that  he  had  two  notes  upon  de- 
fendant, one  for  $80  or  f 85,  and  one  for  over 
$100,  and  asked  him  to  see  defendant,  and 
sec  If  he  could  collect  the  mon^.  Affiant  saw 
def«idant,  and  defendant  safd  the  debts  were 
just  and  honest,  and  that  he  wonld  i>ay  them 
when  he  got  able.  These  facts  were  not  com- 
municated to  plaintiff  nor  Ills  counsd  Qntil 
after  the  trIaL  Also,  the  affidavit  of  plain- 
tiff's counsel  as  to  tbelr  Ignorance  of  tihe 
facts  to  which  Bagley  would  testify,  and  that 
they  bad  no  reason  to  suppose  be  knew  uy- 
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thing  Bbont  the  case.  There  was  no  affi- 
davit <tf  plalDtltf.  The  letter  of  Hemdon  to 
plaintiff  was  as  follows:  "Dalton,  Ga.,  Jan. 
26tb,  1894.  Mr.  W.  a  Jones,  Tlckry's  Creek, 
Ga.  Dear  Sir:  I  write  you  to  advise  that 
it  might  be  better  for  you  to  settle  the  case 
brought  against  you  by  CoL  Patterson  and 
myself  for  Mr.  Canfleld.  He  will  take  out  a 
warrant  tm  jou  on  account  of  the  manner  lu 
which  he  eays  you  took  the  property  out  ot 
Texas.  The  statute  of  limitations  does  not 
run  in  your  favw  whae  yon  have  left  the 
*  state.  It  does  not  make  any  dUTeroice  how 
long  yoD  liave  been  out  of  the  state.  You 
undovtand  how  the  proper^  was  brought 
out  of  the  state  oi  Tesas.  Now*  I  would  not 
hurt  a  hair  of  your  bead,  and  want  you  to  go 
at  once  to  Mr.  Fatteraon,  and  settle  up  this 
matter  without  any  trout^e.  If  you  ue  enr 
titled  to  any  credlta,  yon  shall  have  them. 
Th^  say  tliat  you,  in  the  absence  of  Mr.  <^n- 
AelO,  went  to  his  sod.  trnd  told  blm  tbat  yon 
had  sold*  the  mules,  and,  as  soon  as  be  coun- 
itw-branded  them,  tbat  yon  would  be  back 
and  pay  for  tbem;  but  in  fact  you  had  not 
then  s(dd  the  mules  at  all,  and  so  on.  I  will 
ask- that  these  gentlemen  come  out  here,  and 
have  this  matter  put  through  at  once;  but, 
as  I  Just  stated,  I  never  like  to  give  any- 
body trouble^  and  want  you  to  fix  up  this 
matter  at  once,  and  save  yourself  and  family 
tronbleu  Write  me  immediately  what  you 
wish  me  to  do.  We  can  fix  It  up  ourselves 
without  anybody  In  your  settlement  having 
anything  to  do  with  It  Xon  must  act 
promptty  If  yon  want  me  to  stop  this  thing. 
Tours  truly,  B.  Z.  Herndon.'*  The  original 
bill  ol  exceptions,  eortlfled  Octobor  2,  ISM, 
did  not  Bped^  what  portions  the  record 
were  material;  and  the  certificate  of  the 
Judge  thereto  was  la  the  form  used  before 
the  passage  <tf  the  act  of  168A.  It  appears 
that  the  '^endment'*  to  the  bill  of  exc^ 
tlons  making  specification  was  certified  by 
the  Judge  below  <m  February  20, 18^  after 
the  reoord  and  cniglnal  bill  of  exceptions  bad 
been  transmitted  to  this  court,  The  Judge 
below  certified  that  the  certificate  to  the  wig- 
Inal  bill  of  exceptions  was  signed  as  presentr 
ed  by  plaintiff. 

H.  P.  &  W.  L.  Bell,  for  plaintiff  In  error. 
H.  L.  Patterson,  for  defendant  in  error. 

TIBR  OUBIAU.  Judgment  affirmed. 


(96  Oa.  120) 

WOOD  V.  CINCINNATI  SAFE  &  LOCK  CO. 
(Supreme  Court  of  Georgia.   April  IS,  1895.) 
Aonox  m  Coktuot— Fraoddlshi  Bxp* 

RESBNTATIOSS. 

1.  Where  a  party  has  been  iodooed  to  en- 
ter Into  and  sign  a  written  contract  by  false 
and  fraudulent  representatlonB  as  to  its  con- 
tents made  by  the  opposite  party,  which  were 
intended  to  deceive  and  did  decave  the  party 
signing,  the  latter  may  set  im  this  fraud  aa  a 
defense  to  an  aetlon  against  him  upon  tlie  con- 
tract 


2.  Under  the  ruling  above  announced,  it 
was  error  to  strike  the  plea  filed  by  the  defend- 
ant in  the  present  case. 
(SrllabuB  br  the  Conrt) 

Error  from  superior  court,  Spalding  county; 
J.  J.  Hunt,  Judge. 

Action  by  the  Clnclonati  Safe  &  Lock  Com- 
pany against  Geoi^e  W.  Wood.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Brought  forward  from  the  last  term.  Code, 
§1  4271a-1271c  Beversed. 

B.  T.  Daniel,  for  plaiotUt  in  error.  J.  S. 
Boynton,  for  defendant  in  error. 

^'-ATKINSON,  J.  The  pblntifl  brought  suit 
against  the  defendant  upim  a  written  order 
toe  an  inm  eafe^  a  ccpy  of  which  order  Is 
as  follows,  to  wit:  "Town  of  Sunny  Side, 
County  of  Spalding,  Stete  of  Georgia.  The 
ClncinnaU  Bate  &  Lock  Co.  6-10-1891. 
Please  ship,  to  anive  September  1, 1891,  one 
of  your  Na  20  Fire  and  BurKlar  Proof  safes, 
as  per  7our  Illustrated  catak^nes,— safe  Is 
to  measure  Inside  3S%,  inches  high,  17^ 
Inches  wide,  and  14  Incbea  deep;  outside 
door  to  have  cmnblnation  lock,  patent  Inside 
^tworh,  and  movaUe  cap,— fw  wbidi  X 
agree  to  pay  to  your  order  tiie  snm  of  two 
hundred  dollars,  as  follows:  Cash,  (25.00;  bal- 
ance in  4  notes  at  one  month  between  times. 
Safe  delivered  on  board  can  at  Cincinnati. 
Name  painted  on  safe,  'George  W,  Wood.* 
Bemember  Burglar  In  top  'detachable.'  It 
Is  agreed  that  all  defared  paymmte  shall  be 
settled  tor  by  note  drawbtg  eU^t  per  cent 
interest;  atier  maturity,  ten  per  crait  Notes 
to  be  signed  and  forwarded  to  said  company 
within  five  days  after  arrival  of  safe  at  our 
nearest  railroad  stetlon.  In  defaidt  of  set- 
tlemen^  the  whole  amount  becomes  due  and 
pa^ble  at  <mce  in  cash.  It  is  further  agreed 
tbat  the  ttOe  of  said  safe  shall  not  pass  until 
said  safe  is  psld  for  in  fnll,  and  shall  re- 
main your  property  until  tbat  time.  In  de- 
fault of  payment,  you  or  your  agent  may 
teke  possession  of  and  remove  said  safe  with- 
out legal  process.  It  Is  distinctly  understood 
and  agreed  tbat  this  order  shall  not  be  coun- 
termanded by  the  maker  or  makon  of  same, 
and  also  tbat  I  represrat  myself  to  be  good 
and  legally  responsible  for  goods  above  or- 
dered. Nothing  but  shipment  or  delivery 
constitute  an  acceptence  ot  this  order  by 
the  Cincinnati  Safe  &  Lock  Co.  This  con- 
tract covers  all  agreements  made  between 
the  parties  hereto.  [Signed]  Geo.  W.  Wood. 
$20000." 

The  defendant  filed  the  plea  of  the  general 
Issue,  and,  In  addition  thereto,  a  special  plea, 
of  which  the  following  is  a  copy:  "And,  for 
further  plea,  defendant  says  that  the  contract 
sued  on  was  procured  from  the  defendant  by 
fraud,  and  should  not  be  enforced  by  the 
court,  nether  should  this  defendant  be  h^d 
liable  on  the  same;  for  defendant  showeth 
that  the  agent  of  the  plaintiffs  who  procured 
said  contract  came  to  defendant's  store  on 
the  10th  dar  of  June,  1891.  and  tried  to  seU 
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defendant  a  safe.  Defendant  declined  to  huy 
a  safe.  Said  agent  remained  In  the  store 
of  defendant  for  a  laag  while,  endeaToring 
to  get  defendant's  order  for  a  safe,  but  de- 
fendant repeatedly  and  peretstently  refused 
to  boy  a  safe.  Finally,  eald  agent  said  to 
defendant:  'I  am  going  to  take  your  order  for 
a  safe,  and,  if  I  don't  Iiear  from  you  before 
September  let,  we  will  ship  It  Now.  any 
time  before  that  date,  If  you  find  you  don't 
want  It,  write  us,  and  we  will  not  sbip  It.' 
To  this  defendant  replied,  'All  right.'  In  a 
few  minutes  said  agent  went  back  to  de- 
fendant's desk,  sod  began  writing.  Bald 
agent  asked  def^daut  'what  time  the  train 
went  up.'  Defendant  told  him,  and  said 
agent  asked  defendant  tor  a  ticket.  Defend- 
ant Is  the  railroad  agent  Defendant  sold 
said  agent  a  ticket,  and  said  agent  continued 
to  write,  defendant  returning  to  the  front  of 
the  store.  In  a  few  minutes  the  train  ar- 
rived, when  said  agent  called  defendant  and 
said,  'Please  sign  this,'  holding  to  defendant 
a  paper.  Defendant  said:  'What  Is  It?  Let 
me  read  It.'  Said  agent  replied:  *lt  Is  only 
an  agreement  that  If  yon  take  the  safe.  It 
is  to  be  ours  until  paid  for.  You  haven't 
time  to  read  It  I  will  send  you  a  duplicate 
to-morrow.  1  have  told  you  all  that  is  In 
It  Sign  It  I  have  to  catch  that  train.' 
Relying  upon  the  representations  of  what  the 
said  agent  of  said  plaintiffs  said  and  repre- 
sented, defendant  signed  said  paper.  De- 
fendant further  says  that  said  agent  did  not 
■end  bim  a  copy  of  said  paper  as  agreed. 
Defendant  some  time  after  said  date,  had, 
long  before  the  let  day  of  September,  wrlt- 
t«i  plaintiffs  'not  to  ship  the  safe  until  they 
heard  from  him,  under  the  agreement  made 
with  said  agent*  Defendant  says  be  had  no 
opportunity  to  read  said  paper;  that  said 
agent  would  not  allow  him  to  read  the  same; 
that  said  agent  by  his  conduct  and  manner, 
acted  and  practiced  a  fraud  on  the  defendant 
In  procuring  bis  signature  to  said  contract 
and  the  same  Is  not  therefore  binding  on  him; 
that  In  pursuance  to  said  agreement  made 
with  said  agent,  he  wrote  and  notified  said 
plaintiffs  that  he  did  not  want  said  safe,  and 
80  notified  them  before  they  shipped  the 
same,  and  said  safe  bad  never  been  accepted 
or  received  by  the  defendant,  and  he  should 
not  be  held  to  pay  for  the  same.  But  for  the 
fraud  practiced  by  satd  agent,  this  defendant 
would  not  have  signed  said  contract,  and 
said  contract  does  not  represent  the  agree- 
ment between  said  agent  and  this  defendant 
And,  with  this,  defendant  puts  hlmaelf  on  his 
country."  Upon  motion  of  the  plaintlfTs 
counsel,  the  court  ordered  that  "so  much  of 
the  defendant's  plea  as  seeks  to  set  up  a  parol 
agreement  that  defendant  had  a  light  to  and 
did  countermand  the  order  for  the  safe  sued 
for  be  stricken,  upon  the  ground  that  the 
same  is  an  effort  to  change  and  add  to  a 
written  contract  verbal  stipulations  different 
and  In  conflict  with  the  written  contract,  the 
same  being,  in  ^ect  to  strike  all  pleas  ex- 


cept the  general  Issne.**   ^vlng  strldcen 

the  defendant's  special  plea,  the  court  Erect- 
ed a  verdict  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial  (1)  upon  the  general 
grounds;  (2)  upon  the  fnrth^  groaod  that 
the  court  erred  in  striking  the  defendant's 
pleas;  and  (8)  that  the  conrt  also  erred  In 
directing  a  verdict 

It  Is  necessary  to  a  determination  of  this 
case  that  we  consider  only  one  of  the  allied 
errors.  If  the  court  erred  hi  striking  tbe 
plea,  the  defendant  Is  entitled  to  a  new  trial 
If  the  Judgment  of  the  court  was  correct  in* 
striking  tbe  plea,  he  committed  no  error  In 
directing  a  verdict 

Whatever  may  be  the  rights  ot  third  per- 
sons, It  is  a  rule  of  law  of  universal  accept- 
ance that,  as  between  the  t^ginal  parties 
thereto,  fraud  In  Its  procurement  voids  a  ctat- 
tract  and  this  upon  the  theory  tbat,  the  c<m- 
sent  of  tbe  parties  being  necessary  to  tbe 
binding  force  of  a  contract  if  one,  apparoit- 
ly  consenting  by  the  execution  of  k  written 
contract,  can  show  that  be  did  not  in  fact 
consent  to  Its  tanxm  as  therein  expressed,  bat 
tbat  his  apparent  cffitsent  was  Induced  by 
false  and  fraudulent  practices,  by  means  of 
which  he  was  ovmeafdied  by  tbe  other  party, 
and,  without  n^llgence  upon  his  own  part 
really  deceived  as  to  the  terms  of  the  ccoi- 
tract  he  would  be  entitled  to  be  relieved 
from  Its  apparent  obligations.  A  n^llgent 
omission  to  lnf(Hin  himself  as  to  the  tmtb  of 
the  representaUons  when  he  had  an  <9por- 
tunlty  so  to  do,  w  might  by  the  exercise  of 
reasonable  diligence,  have  d<me,  would 
amount  to  a  waiver  upon  his  p&Tt,  and  be 
woTdd  tho-eafter  be  estopped  to  Impeach  tue 
contract  upon  grotmds  against  which  the 
exercise  of  reasonable  care  would,  in  tiie 
fliat  Instance,  have  protected  him.  Fraud  la 
exceedingly  subtle  In  its  nature.  There  are 
infinite  means  by  which  it  can  be  accom- 
plished. In  Its  conception  human  Ingenuity 
Is  limitless  In  Its  capabllitiea  It  is  therefore 
Impoatible  to  state  any  general  rule  by  wh]<A 
particular  frauds  are  to  be  Identified.  Glassl- 
flcatlon  Is  almost  If  not  quite.  Impossible. 
It  may  be  popetrated  by  willful  misrepre- 
sentations made  by  one  person  to  another 
with  a  design  to  mislead,  and  which  do  actu- 
ally mislead,  another.  It  may  be  perpetrated 
by  signs  and  trlclis,  and  even  silence  may  In 
some  Instances  amount  to  fraud.  Jadldal 
veno-ation  for  the  rule  of  evidence  which 
pronounces  a  written  contract  the  highest 
and  best  evidence  of  the  agreement  between 
tbe  parties,  and  denies  to  either  tbe  privi- 
lege of  adding  to  or  taking  from  such  con- 
tract by  the  introduction  of  parol  evidence, 
cannot  succesefully  protect  such  a  contract 
when  It  Is  assailed  upon  the  ground  of  fraud 
In  Its  procuremeot  The  purpose  of  the  parol 
evidence  In  such  cases  is  not  to  add  to,  take 
from,  or  vary  the  terms  ot  a  valid  written 
agreement  but  Its  primary  object  Is  to  dis- 
prove the  existence  of  the  agreement  Ac- 
cording to  tbe  plea  of  this  defendant  lo  tbe 
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present  case,  tiie  agent  of  the  plaintiff  perpe- 
trated upon  bim  a  gross,  willful,  and  glaring 
fraud.  He  was  Induced  to  sign  tlila  paper 
upon  a  willful  misrepresentation  by  this 
agent  as  to  its  contents,  and  under  such  cir- 
cumstances that  he  did  not  liave  the  oppor- 
tunity of  Informing  himself  by  a  personal 
Inspection  thereof  as  to  the  real  contents  of 
the  paper.  The  defendant  was  the  depot 
agent,  at  work  in  his  office.  The  negotiati(»is 
looking  towards  the  making  of  the  sale  of 
the  safe  were  in  progress.  It  had  been  ex- 
pressly stipulated  by  the  agent  that,  In  the 
event  the  def endaJit  bought,  he  would  not  be 
required  to  take  the  safe  if  by  a  given  time 
he  should  conclude  that  he  did  not  desire 
it  The  agent  of  the  plaintiff  had  bought  his 
ticket  to  leave  upon  an  approaching  train; 
did  not  call  upon  the  defendant  to  sign  the 
paper  until  the  train  had  about  arrived  upon 
which  he  (the  agent)  was  to  depart  To  the 
remonstrance  of  the  defendant  against  so 
hastily  signing  the  paper,  the  agent  of  the 
plaintiff  responded  by  saying,  "There  is  noth- 
ing in  It  except  the  reservation  of  title  In 
us  until  the  safe  Is  paid  for."  Whatever  sua- 
piclona  might  have  existed  in  the  mind  of 
the  defendant  in  regard  to  the  matter  were 
allayed  by  this  candid  and  apparently  spon- 
taneous statement  upon  the  part  of  the  agent 
as  to  what  the  paper  contained.  It  was  & 
stipulation  which  was  of  Tltal  consequence 
to  tniB  defendant  Intentionally  omitted  by 
the  agent  of  the  plaintiff,  and,  according  to 
the  record,  with  a  purpose  to  perpetrate  a 
fmud.  According  to  the  contract,  as  (x\g- 
inally  agreed  upon  before  the  time  fw  its  de- 
livery, the  def^dant  notified  the  plaintiff 
that  he  did  not  AesSie  the  s^e.  The  plaintiff,' 
nevertheless,  shipped  It,  and  he  declined  to 
rec^ve  it  If  his  plea  be  true,  the  written 
contract  to  whldi  his  signature  was  frandn^ 
lentiy  procured  to  be  attached  does  not  repte- 
sent  the  true  contract  between  himself  and 
the  plaintiff,  and  we  think  this  defendant 
shows  himself  free  fn»n  snhetantlal  fault  in 
this  matter.  We  cannot  understand  how  or 
wherein  be  has  been  guilty  of  any  such  neg- 
ligence as  would  estop  him  from  settli^  up, 
In  reply  to  the  suit  of  this  plaintiff,  tlie  fraud 
of  this  agent  In  the  protmrement  of  this  cchh 
tract  For  a  further  dlscnsslon  at  the  princi- 
ples here  Involved,  see  Chapman  v.  Guano 
Co.,  91  Ga.  S21, 18  8.  B.  41,  and  cases  cited. 
We  think,  therefore,  the  court  erred  In  strlk- 
Ing  the  defendant's  plea;  and  the  Judgment 
mnst,  accordingly,  be  reversed. 


(97  Ga.  339) 

BtTRT  T.  BROOH  et  aL 

(Supreme  Court  of  Georgia.  July  29, 1895.) 

Nsw  l^iAi.— DisoBsnoir  or  Coubt. 

Hie  first  general  grant  of  a  new  trial 
will  be  affirmed  dj  IUb  court  as  a  matter  of 
course,  unless  It  is  manifest  beyond  donbt  that 
the  trial  Jndce  erred  in  setting  tiio  verdict  aside. 
There  ts  nothing  in  this  case  to  take  it  out  of 
the  rule  oa  this  subject,  whldi  In  many  and 
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various  forms  has  hew  so  repeatedly  aa- 

nouDced. 
(Syllabus  by  tiie  Court) 

Error  from  superior  court,  Hancock  coun- 
ty; W.  F.  Jenkhia,  Judge. 

Action  by  F.  W.  Burt  against  A.  S.  Broom 
and  others.  To  a  judgment  granting  a  new 
trial  after  verdict  for  plaintiff,  the  latter 
brings  caror.  Affirmed. 

B.  B.  Harley  and  3.  T.  Jordan,  for  plaintiff 
In  error.  K.  H.  Lewis  and  T.  L.  Reese,  for 
defendants  In  error. 

FBJR  CURIAU.  Judgment  affirmed. 

LUMPKIN,  X,  not  presiding. 

(VTOa.  282) 
JOHNSON  V.  DAVIS  et  al. 
(Supreme  Court  of  Georgia.    Ang.  12,  189S.) 
BviDSNOB — ADsnBsiom— 0BunT— ESxEounos— 

HOHBBTKAD. 

1.  An  admission  that  notes  were  executed 
and  a  mortgage  given  to  secure  a  pre-existing 
usurious  debt,  is  not  necessarily  an  admission 
that  the  notes  and  mortgage,  or  any  of  them, 
appeared  on  their  face  to  be  usurious. 

2.  Unless  the  usury  appeared  on  the  face  of 
the  papers,  it  was  too  late  for  the  debtor,  after 
a  judgment  of  foreclosure,  to  attack,  as-  being 

'  void  because  of  usury  in  the  debt  secured  by 
the  mortgage,  a  waiver  of  homestead,  duly  made 
therein;  and  therefore  a  homestead  applied 
for  and  set  apart  after  the  judgment  of  fore- 
closure was  not  good  against  such  a  waiver. 
Cleghom  T.  Greeson,  77  Ga.  343;  McLaws  v. 
Moore,  9  S.  E.  615,  83  Ga.  177;  Stewart  v. 
Stisher,  9  S.  E.  1041,  83  Ga.  297-  Barfield  v. 
JefEewoD.  11  S.  B.  149.  84  Ga.  609. 

3.  There  beinfr  nothing  in  the  record  affirm- 
atively showing  that  the  plaintiff's  waiver  of 
homestead  was  invalid,  the  sheriff's  sale  under 
the  mortgage  fi.  fa.  was  valid,  and  divested  the 
plaintiff  of  his  tiUe  to  the  homestead  property. 
Accordingly  he  was  not  entitied  to  recover,  and 
there  was  no  error,  upon  the  agreed  statement 
of  facts,  in  directing  a  verdict  for  the  defend- 
ants. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Worth  county; 
B.  B.  Bower,  Judge. 

Action  by  William  Johnson  against  D.  H. 
Davis  and  others.  Defendants  had  Judg- 
ment, and  plaintiff  brings  error.  Affirmed. 

The  following  Is  the  official  repeat: 

Johnson  brought  bis  petition  against  Davis 
et  al.,  fbe  ol^ect  of  which  was  to  recover  pos- 
session of  land  in  Worth  conn^.  ,  On  the  ad- 
mitted facta,  the  coort  directed  a  verdict  for 
tlie  defendants,  and  overruled  plalntifTs  mo- 
tion for  a  new  trlaL  It  appears  that,.  In 
1881,  Johnson  made  notes  and  a  mortgage  to 
Greenfield  to  secure  a  nsnrlons  debt  with  a 
walvOT  of  homestead;  the  mortgage  cor  wing 
the  land  In  dispute.  Snbaequently,  Green- 
field obtained  Jodgment  on  this  debt,  John- 
son making  no  defense  to  the  snlt  fore- 
closure on  which  the  Judgment  was  obtained. 
Several  years  after  the  date  of  the  Judgment 
the  execution  Issued  thamm  was  levied 
on  said  land  by  the  sheriff  of  Worth  eamtj. 
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wbere  the  Judgment  was  obtained,  and  wbere 
Johnson  lived  at  the  time  of  the  suit  again? t 
him.  He  had  subsequently  removed  to  Doo- 
ly county,  and,  about  the  time  of  the  levy,  he 
applied  to  the  ordinary  of  that  connty  for  the 
setting  apart  to  him  and  bis  wife  of  a  htHue- 
stead  In  said  land.  The  land  was  regularly 
advertised,  and  sold  by  the  sheriff,  under  said 
execution,  on  the  first  Tuesday  In  November, 
1893;  and  defendants  bought  It,  and  received 
the  sheriff's  deed  therefor.  The  homestead 
was  duly  granted  and  set  apart  a  few  days 
after  the  sale.  Defendants  had  no  notice  of 
the  pending  application  for  homestead,  other 
tlian  the  mere  fact  of  the  proceeding  Itself 
would  give  by  reason  of  its  pendency,  no  per- 
sonal notice  of  the  proceeding  having  been 
given  them.  They  have  been  In  possession 
of  the  land  since  the  sale,  and  no  notice  was 
given  at  the  sale  ot  the  pendency  of  the  apidi- 
catlon  for  homestead.  The  sheriff  sold  the 
entire  fee. 

Jimea  &  Bacon,  for  plaintiff  In  error.  T. 
R.  Perry.  J.  W.  Walt^  and  Harrison  ft  Pee- 
plea,  fOr  d^endants  in  error.  ' 

PER  CURIAM.  Judgment  afflrmed. 


(97  Qa.  299) 

OEORGIA  RAILROAD  &  BANKING  00.  v. 
COSBT. 

(Supreme  Court  of  Georgia.  July  29,  1885.) 

IsrJUBT  TO  Ehplotb^Eviubkcb  or  NseuaBHOB— 

Fellow  Sbevakts. 

1.  It  appearing  from  the  evidence  that  the 
plaintiff  was  not  guilty  of  any  negligence,  and 
there  being  some  evidence  to  warrant  a  finding 
of  negligence  on  the  part  of  the  defendant, 
which  it  had  the  (q>portnnity  to  rebut,  but  fail- 
ed to  do,  this  court  will  not  set  aside  the 
verdict  In  the  plaintiff's  favor,  after  its  approval 
by  the  trial  judge. 

2.  There  was  ao  error  In  refusing  to  charge 
that,  if  the  sole  cause  of  the  Injury  to  the  plain- 
tiff was  the  negligence  of  his  fellow  servant,  the 
former  was  not  entitled  to  recover. 

(SyltahuB  by  the  Court) 

Error  from  superior  court,  Taliaferro  coun- 
ty; Seaborn  Reese,  Judge. 

Action  by  G.  H.  Cosby  against  the  Georgia 
Hallroad  &  Banking  Company  for  personal 
injuries.  Flaiutiff  had  Judgment,  and  de- 
fendant brings  error.  Affirmed. 

The  following  Is  the  offlcJal  report: 

Cosby  sued  the  railroad  company  for  an 
Injury  received  by  him  while  In  Its  employ- 
ment as  a  trade  hand,  by  the  ne^igence  of 
a  coemployd.    He  obtained  a  verdict,  and 


defoadant  moved  for  a  new  tiiaL  l^e 
grounds  of  the  motion  are  that  the  verdict  la 
contrary  to  law  and  evidence,  and  to  so  much 
of  the  charge  oC  the  court  aa  instructed  the 
jury  that  plaintiff,  when  he  went  to  work 
for  defendant,  assumed  the  ordinary  riflks 
Incident  to  the  business  engaged  In  by  bim; 
also  that  the  court  refused  to  charge  that, 
if  the  sole  cause  of  the  injury  was  the  neg- 
ligence of  a  fellow  servant,  plain tlft  cooid 
not  recover.  Pl^tlff's  testimony  showB,  In 
brief,  that  he  and  Durham  were  ordered  to 
repair  a  place  in  the  railroad  track,  and  in 
the  course  of  the  work  plaintiff  got  a  eplke 
and  cleaver,  and  Durham  got  a  hammer 
with  which  to  strike  the  cleaver  for  the  pur- 
pose of  tapping  the  spike  on  all  four  aides, 
and  then  Iweafcing  tt  in  two.  Tlie  time  was 
February  16,  1891.  Plaintiff  laid  the  spike 
on  the  track,  and  marked  It  on  two  aides; 
thm  tnmed  It  <m  tin  tUid  side,  and  started 
to  maxk.  tt  then,  saying  to  Durham;  *7oti 
tap  Uds  ibiDg  very  lightly.  It  Is  Tory  cM, 
and  I  doii*t  vant  either  of  ns  to  get  bmrt** 
Plaintiff  could  not  watch  Durham  and  the 
spike  too.  When  Durham  struck  the  f^tDce, 
It  flew  up,  and  struck  plalntlfl  In  tin  «ye, 
gouging  It  nearly  oni;  catting  his  bead  to  the 
bone,  and  knocAjng  him  to  the  ground.  He 
was  holding  the  cUsd,  and  Dnriiam  tras  to 
tap  the  sidke  on  all  fionr  rides,  and  then  ft 
was  to  be  broken.  Xbey  had  tapped  It  on 
three  sides  when  It  broke.  Durham  mast 
have  Btrndc  a  heavy.  Uow.  That  was  Hie 
usual  way  of  cutting  the  pin.  The  bammv 
was  a  good,  big.  Iron  sle^  bammer.  Plaln- 
tllf  did  not  know  bow  heavy  It  was.  It  bad 
been  used  by  Durham  that  morning  for  the 
Aame  pnrposi^  pltlntUE  holding  the  cleRTor. 
He  knev  what  sort  ^  hammer  It  was.  He 
did  not  see  Durham  when  the  latter  struck 
the  last  blow;  was  looking  at  the  work.  The 
wound  Ided  half  a  pint  or  man.  He  arose 
aa  soon  as  be  could,  bathed  the  wound  with 
water,  pot  a  cloth  upon  it,  and  afterwaxds 
had  it  attraded  1^  a  doctor.  He  woAed  fur 
the  company  nntll  May,  1891,  then  ran  as 
train  hand  for  six  months,  came  hade  and 
worked  until  the  fall  of  1892,  and  tiiea  quit 
on  account  of  the  c<mdition  of  bis  eye^  wblch 
would  not  stand  the  heat,  ete. 

Jos.  B.  ft  Bryui  Onmmli^aod  U.  P.  Reese, 
for  plaintiff  In  error.  Ooll^  ft  Blmi^  for  de- 
fendant In  error. 

PBIB  CURIAM.   Judgment  affirmed. 

LUUPEm,      not  prssldliig. 
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(17  Ga.  SS«) 

FOBTSON  et  al.  T.  BCIKBLL. 
(Supreme  Court  of  Oeoigia.   Aug.  12, 1886.) 

TrIAI.— IKBTBCOTIOHS— NflCUBITT  OT  bEQDBST. 

Tbe  eTtdence  folly  warranted  the  rerdlct; 
and.  there  being  no  ezpreim  complaint  that  the 
sabstaatlal  issaes  iQTOiTed  were  not  faiiir  sub- 
mitted to  the  jury  by  the  coart  in  its  charge,  the 
mere  omlasion  to  glTe  a  ijarticular  liutruction, 
even  If  the  same  would  have  been  ai^ropriate, 
is  not,  in  tiie  abBence  of  a  spedal  reqnest  to 
give  such  instmction,  canae  fOr  a  new  trial. 

(Syllabos  by  the  Conrt) 

Error  firom  superior  conrt;  WUkM  eottnty; 
Seaborn  &eese,  Jnd£e. 

Action  b7  William  B.  Mtfcell  against  Fort- 
aon  &  Go.  Judgment  for  plaintiff.  Defend- 
ant bring  error.  Affirmed. 

The  following  la  the  official  Veport: 

The  action  was  for  $500,  wtdcli  plaintiff 
alleged  was  dne  him  for  wages  for  the 
months  of  January  and  February,  1898,  under 
contract  beginning  October  1,  1^%  and  end- 
ing March  1,  1893.  Defendants  taeaded  the 
general  Issue.  Furthw:  Tbey  were  engaged, 
during  the  cotton  season  of  1892-93,  in  the 
business  of  buying  cotton  In  Washington, 
Qa.,  and  shipping  it  to  their  con«8pondent8 
at  Tarlons  places.  In  the  prosecution  of  this 
business  they  required  the  services  of  a 
skillful  and  expv ienced  grader  and  classlfler 
of  cotton,  and  to  secure  such  employed  plain- 
tiff for  the  season  beginning  October  1,  1892, 
and  ending  March  1, 1893.  PlaintifT,  at  and 
before  the  time  of  entering  into  said  contract, 
represented  hlmsdf  to  them  as  being  an  ex- 
pert and  skillful  grader  and  classifier  of  cot- 
ton, and  upon  snch  representations  defend- 
ants employed  him  under  said  contract.  He 
nttoly  fallecf  to  come  op  to  his  representa- 
tions as  to  his  skill  in  said  business.  He 
made  dtrerl  mistakes  In  his  classification  of 
cotton,  causing  great  injuries  to  defendants 
In  their  business.  He  proTed  to  be  not  a 
skUlfnl  and  expert  classlfler  and  grader,  but 
Incompetent,  careless,  and  otherwise  nnflt 
for  the  business  about  which  he  was  em- 
ployed, for  which  reasons,  about  the  close  of 
December,  1802,  they  dlschai^ed  him.  Fur- 
ther: At  the  time  said  contract  was  entered 
into  he  represented  to  them  that  through  his 
connections  In  former  cotton  seasons  he 
would  be  enabled  to  bring  them  a  great  deal 
of  business,  and  the  belief  that  ne  would  be 
enabled  to  do  so  was  one  of  the  considera- 
tions moving  them  to  enter  Into  said  contract; 
but  he  failed  to  do  so,  and  to  this  extent 
failed  to  comply  with  his  undertakings;  and 
tbey  urge  this  as  an  additional  reason  to  jus- 
tify them  In  discharging  him.  Further: 
After  bis  discharge,  and  during  the  time  cov- 
ered by  his  term  of  employment,  he  engaged 
In  selling  fertilizers  on  commission  for  the 
Edisto  Phosphate  Company.  His  sales 
amounted  to  500  tons,  or  other  large  quan- 
tity, and  bis  commissions  to  $500,  or  other 
large  sum.  They  prayed  that  the  amounts 
thus  earned  by  bim  might  be  allowed  In  mit- 
igation of  damages,  if  any  should  be  found 

v.22&x;.nal9— 58 


against  tbem.  Farthn;  Dnrlnff  the  term 
of  his  employment  by  tbem,  during  Decom- 
ber,  1882,  without  tEMr  knowledge  or  con- 
sent, he  engaged  in  the  buslneas  of  ■eUinc 
fertilizers  on  commission.  At  said  time  he 
was  In  Tliompson,  Qa.,  whither  he  had  been 
sent  by  them  on  account  of  the  bn^ess  fw 
which  th^  had  emplt^ed  him.  His  conduct  In 
thus  engaging  In  the  sale  of  fertilizers  on  his 
own  account  was  Inconsistent  with  bis  duties 
to  them,  and  caused  him  to  neglect  their  busi- 
ness, to  their  damage  In  the  sum  of  f2Q0,  which 
amount  they  plead  by  way  of  recoupm^t  to 
his  donand.  They  also  allege  hi»  said  con- 
dpct  as  an  additional  reasra  Justifying  them 
In  discharging  him.  There  was  a  rerdlct  tor 
plaintiff  for  the  amount  sued  for,  and,  de- 
fendants' motion  for  a  new  trial  being  over- 
ruled, they  excepted.  The  motion  contained 
the  general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Also,  because 
the  conrt  erred  in  failing  to  instruct  the  Jury 
upon  the  proposition  that  an  anployer  Is  not 
bound  to  discharge  his  employ^  Immediately 
on  the  bad  conduct  or  Inefficiency  of  his  em- 
ploy6  coming  to  his  knowledge,  but  may  wait 
a  reasonable  time  before  doing  so,  and  what 
Is  a  reasonable  time  In  each  case  Is  a  ques- 
tion of  fact  for  the  Jury;  although  defend- 
ants' counsel  stated  to  the  court,  in  the  pres- 
ence of  the  Jury,  that  this  was  one  of  their 
contentions,  and  read  authority  with  a  view 
to  sustaining  it,  but  made  no  written  or  oral 
request  to  charge  the  same. 

W.  M.  Howard  and  S.  H.  Hardeman,  for 
plaintiffs  In  error.  Wm.  Wynne  and  Colley 
&  Sims,  tor  defendant  in  error. 

PER  CURIAM,   Judgment  affirmed. 

(96  Qa.  220) 

ORINB  V.  JOHNS. 
(Supreme  Oourt  of  Georgia.    May  13,  1895.) 

BomsTKAD  — Si.LB  TOR  TAXES  —  EZBODTION  — 

PaiORlTT  or  LlBKB. 

1.  Where,  pending  an  application  for  home- 
stead, and  before  the  same  Is  set  apart,  land 
sought  to  be  set  apart  thereunder  Is  sold  under 

an  execntion  against  the  applicant,  the  purchas- 
er at  Buch  sale  with  notice  of  the  application 
for  homestead  acquires  the  fee,  subject  only  to 
the  homestead  estate,  which  may  be  thereafter 
set  apart.  Grace  v,  Kezar,  12  S.  O.  1067,  86 
Ga.  697,  A  different  result  would  follow  if  the 
land  was  actually  set  apart  before  the  sale.  Jol- 
ly V.  Lofton.  61  Ga,  154. 

2.  A  homestead  estate  is  subject  to  the 
lien  of  a  tax  execution  for  taxes  doe  on  the 
property  covered  thereby;  and  a  tax  sale  under 
such  an  execution,  whether  It  be  against  the  ap- 
plicant or  against  him  as  the  bead  of  a  family, 
divests  the  homestead  estate,  and  the  purchaser 
at  such  sale  acquires  not  only  the  homestead  es- 
tate, but  all  otoer  Interest,  If  any,  which  the 
applicant  may  have  in  the  premises  at  the  time 
of  sale. 

3.  Where,  pending  an  application  for  home- 
stead, land  sought  to  be  set  apart  thereunder 
is  sold  under  a  common-law  execution  against 
the  applicant,  and  a  deed  Is  made  to  the  pur- 
chaser; and  where,  after  the  homestead  Is  set 
apart,  a  tax  execution  against  tiie  applicant  it 
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levied  npon  the  land  so  Bet  apart,  wUch  land  !■ 
sold  to  a  person  other  than  the  purchaser  un- 
der the  common-law  execntlon,  if  the  purchaser 
under  the  common4aw  execution  goes  Into  pos- 
MssioD  under  bis  deed  the  purchaser  under  th« 
tax  execution  cannot  recover  npon  the  deed 
based  upon  the  tax  sale  without  ahowinf  that 
at  the  time  of  bringing  his  action  the  nome- 
stead  estate  was  still  subsisting. 

4.  The  verdict,  under  the  evidence,  is  In 
accordance  with  the  prindples  here  declared. 

(Srllabus  by  tiie  Court.) 

Error  from  superior  court,  Dougherty  coun- 
ty; B.  B.  Bower,  Judge. 

Action  by  L.  J.  Crine  against  Mary  E.  Johns 
to  recovef"  land.  There  was  a  verdict  for 
defendant,  and  a  new  trial  denied.  Plaintiff 
brings  error.  Brought  forward  from  the  last 
term.    Code,  Sfi  4271a-^lc.  Affirmed. 

J.  W.  Walters  and  Wooten  &  Wooteo,  for 
plaintiff  in  error.  W.  T,  JoneB,  for  defend- 
ant in  error. 

ATKINSON,  X  1.  It  was  first  decided  Ity 
ttds  court  (two  justices  presiding)  in  the  case 
of  Grace  t.  Kezar,  86  Ga.  697,  12  S.  E.  1067, 
that  If,  pending  an  application  for  the  setting 
opart  of  a  homestead,  the  land  soogbt  to  be 
set  apart  thereonder  Is  sold  nndw  an  execu- 
tion against  the  ai^llcant,  tike  purchasers  at 
the  wle,  who  bought  with  notice  of  the  appli- 
cation for  the  homestead,  would  acquire  the 
fee,  but  the  same  would  be  subject  to  any 
homestead  right  which  might  thweafter  be 
established  In  faror  at  tbe  head  ol  the  fami- 
ly. The  principle  decided  by  this  case  was 
Hubs^nently  approved  by  a  majority  of  the 
Iwnch  in  tbe  (nse  of  Jacfcstm  t.  Dn  Bose,  87 
(la.  761,  13  B.  B.  919,  but  In  this  latter  case 
there  was  a  dissent  by  Judge  Richard  H. 
Clark,  presiding  In  place  of  one  of  the  jus- 
tices. Subsequently,  In  91  Ga.  182,  16  S.  E. 
G43,  In  the  case  of  Whelchel  t.  Duckett,  the 
doctrine  was  again  affirmed  by  a  full  bench, 
und  the  court  there  announced  the  principle 
to  be  that,  where  a  sberlfC  levied  on  property, 
and  the  defoadant  In  fl.  fa.  flies  his  applica- 
tion for  homestead  or  exemption,  and  the  ap- 
pllcatUn  Is  not  granted  by  the  ordinary  be- 
fore the  day  of  sale,  It  la  the  duty  of  the  sher- 
iff to  sell  the  property,  subject  to  the  bome- 
stead  or  exemption.  If  granted.  So  we  may 
take  It  now  to  be  as  well-settled  law  tiiat  up 
to  the  time  tiie  homestead  Is  actually  set  apart 
the  property  sought  to  be  set  apart  Is  sub* 
ject  to  be  levied  upon  and  sold  as  the  prop- 
erty of  the  applicant,  with  the  qualification 
only  that.  If  the  homestead  should  be  there- 
after established  and  set  up.  the  purchaser  at 
Ruch  sale  acquires  only  the  fee.  with  hts 
right  of  possession  postponed  until  the  termi- 
nation of  the  homestead  estate.  If  it  were 
necessary  to  fortify  this  proposition  by  addi- 
tional reasoning.  It  would  only  be  necessary 
to  analyse  tbe  constitutional  provision  declar- 
atory of  the  homestead  right.  By  section 
5210  of  the  Code  (article  9,  i  1,  Const.)  It  is 
provided  that  there  shall  be  exempt  from 
levy  and  sal^  of  tbe  property  of  each  head 


of  a  temlly,  realty  or  persouUty  or  botb,  to 
the  aggregate  value  of  11,000.  By  tbe  lan- 
guage of  the  constltntlcm  It  wUl  be  observed 
that  this  -b<»[iestead  estate  la  not  Inqtosed 
upcm  any  particular  pnq^erly  of  the  appU- 
cant  Segregation  is  essential  to  the  esteb- 
llsbmoit  of  the  homestead  estate,  and  the  on- 
ly prohibition  against  tbe  jurisdiction  or  au- 
thority of  the  eoorta  to  enforce  a  judgment, 
execution,  or  decree  la  against  tbe  property 
set  apart  for  such  purposes.  Until  the  prc^ 
erty,  then.  Is  In  &ct  set  apart,  this  prohibi- 
tion cannot  be  said  to  be  operative;  and 
therefore,  up  to  the  moment  that  the  bMne- 
stead  estate  Is  actually  eetahllshed,  and  the 
property  Identified  iqpon  whldi  the  bcoDeatead 
right  attach!^  there  Is  no  Impediment  to  a 
sale  of  tilie  Interest  of  the  applicant  In  the 
property.  If  the  pn^r^  designated  by  him 
In  his  application  be  subeequraiUy  set  apart, 
the  homestead  right  is  set  up,  and  the  home- 
stead estate  In  such  property  established,  tbe 
effect  of  which  is  to  postpone  until  its  termi- 
nation the  «ijoyment  1^  the  purchaser  of 
the  possession  of  that  property  covered  by 
the  homestead.  After  the  prc^ierty  is  actual- 
ly set  apart,  no  portion  of  It  can  be  sold,  nei- 
ther tbe  homestead  nor  the  fee,  except  the 
debt  for  which  It  Is  pn^posed  to  sell  it  fall 
vritbin  one  of  the  classes  to  whlcb  by  tibe  con- 
stitution the  homestead  estate  Is  made  sub- 
ject The  homestead  estate,  being  granted, 
attaches  to  the  pn^ierty  itself,  and  prevrats 
Its  alienation  by  forced  sale  until  after  the 
termination  of  the  homestead  estete.  J<dly 
V.  Lofton,  61  Ga.  154;  Tan  Horn  v.  McS^ 
79  Ga.  121.  4  S.  B.  111. 

2.  By  the  express  language  ot  the  omBUtu- 
tion  tbe  homestead  estate  is  ita&f  made  sub- 
ject to  the  payment  of  taxes  due  npon  the 
Iffoperty  covered  thereby.  TheAfore  a  fax 
sale  under  such  an  execution,  whether  It  be 
agalnskthe  applicant  or  against  him  as  bead 
of  a  family,  diveeto  the  homestead  eatete, 
and  the  purchaser  at  such  a  sale  acquires  not 
only  the  homestead  estate,  but  all  Interest,  If 
any.  which  tiie  applicant  may  have  in  the 
premises  at  the  time  of  the  aale.  If,  before 
tbe  setting  apart  of  the  btmeatead  estate, 
the  land  covered  by  the  homestead  be  sold  so 
as  to  divest  tbe  fee,  but  leave  the  homestead 
estate  Intact,  a  subsequent  sale  under'  a  tax 
execution  against  the  head  of  the  family 
would  operate  tmly  to  convey  the  homestead 
estate.  In  the  present  case  the  contest  la  <me 
of  title  between  tvro  adverse  dalmants  to 
the  same  tract  of  land.  A  judgment  was  re- 
covered at  common- law  against  one  Smith, 
who  was  the  owner  of  the  premises  in  dis- 
pute. The  land  was  levied  upcm  under  an 
execntlon  based  upon  this  comnum-law  judg- 
ment. It  vnis  advertised  for  sale,  and  prid- 
ing the  levy  an  application  was  made  by  the 
defendant  in  execnti(m  to  have  the  pn^»erty 
levied  upon  set  apart  to  him  as  the  head  of 
a  family.  Pending  the  appUeatim.  which 
was  finally  granted,  the  property  was  sold 
1^  tbe  sheriff,  and  a  deed  oonveylng  the 


Digitized  by  Google 


BBTAN  V.  EDWAKDS. 


915 


same  made  to  the  purchaser.  That  purchas- 
er ouiTeyad  to  fbe  present  defendaDt,  who 
vaa  In  posseaslcai  ot  the  ivemlaes  at  the  time 
this  Rdt  -was  Iwonght  Dttrins  the  ccmtlnn- 
aace  of  the  homestead  estate  under  a  tax 
execntlon  against  the  bead  €£  the  family, 
this  property  was  teTled  upon,  and  again  sold, 
and  at  the  tax  sale  the  present  plalntUC  be- 
came the  purchaser.  After  the  purchase  at 
the  tax  sale  the  defendant  acquired  posses- 
sion of  the  premises,  and  was  proceeding  to 
commit  certain  allc^ied  tresipasses  thereon, 
which  the  i^ntlff  In  this  jnoceedfng  sought 
to  enjoin.  Upim  the  trial  ot  the  case  the 
Jury  found  In  favor  of  the  defendant  *  The 
record  to  sUent  as  to  whether  the  homestead 
estate  has  yet  terminated,  but,  the  defendant 
b^ng  In  possession,  and  that  possession  being 
acquiesced  in  by  the  person  or  pasws  fbr 
whose  benefit  the  hwnestead  was  set  apart, 
we  are  bound  to  presume  that,  as  against  the 
homestead  estate,  the  def^idant  to  rightfully 
in  possesion.  TlUs  presumption  casta,  upon 
the  ptolntlff  the  burden  of  prortx«  that  the 
homestead  estate  has  not  yet  terminated,  be* 
cause,  as  he  purchased  at  the  tax  sale,  and 
the  fee  baying  already  been  divested  before 
the  homestead  was  set  apart  by  the  sale  un- 
der the  cranmon-tow  executUm,  he  acquired 
only  the  Interest  of  the  applicant  as  the  head 
ot  a  fhmHy;  and  to  authorise  a  recovery  by 
him  as  against  tiito  defendant  he  most  show 
affirmatively  that  the  homestead  estate  to 
stin  snbslsUng.  We  think  that,  upon  a  re- 
view of  an  the  evidence  In  tin  case,  the  ver^ 
diet  f<Hr  the  defendant  was  right,  and  that 
the  court  property  denied  the  motion  for  a 
new  trial.  Let  the  Judgment  of  the  court  be- 
low be  affirmed. 


(W  Oa.  7H) 

OBONIO  V.  SMITH. 
(Supreme  Court  of  Getwgla.   JiUy  20.  1S96.) 

BXBCCTOBT  CORTIUOT  — iMPBACailSlTT  BT  FarTT. 

An  executed  contract,  such  as  an  abso- 
late  couverance  purportinK  on  its  face  to  be  a 
deed  for  the  sale  of  land,  tnough  in  fact  a  "mere 
sham."  and  made  for  the  purpose  of  delaying  or 
defrauding  a  creditor,  is  binding  npon  the  mak- 
er, and  he  is  estopped  from  Impeaching  it;,  but 
a  bond  for  titles,  os  the  rendee  in  such  deed,  to 
reconvey  to  the  vendor,  being  an  executory 
contract,  may,  if  directly  connected  with  the 
fraudulent  purpose  for  which  the  deed  was 
made,  be  impeached  by  the  rendee,  when  sought 
to  he  enforced  by  the  vendor.  Farrott  v.  Bak- 
er. 9  S.  E.  1068,  82  Ga.  364.  and  cases  cited. 
Hence,  a  hrisband  who,  in  order  to  delay  or  de- 
feat the  collection  of  a  claim  for  alimony,  or 
other  lawful  demand  against  Iiim,  conveyed 
land  to  another  person,  and  put  that  person  in 
possession,  could  not  maintain  against  the  lat- 
ter an  action  for  the  breach  of  a  bond  given  by 
him  to  reconvey  the  land  whenever  bo  required. 
This  is  BO,  not  because  the  law  is  disposed  to 
aid  one  of  the  wronedoers  in  retaining  the  fruits 
of  ibe  unlawful  transaction,  but  because  it  de- 
nies the  benefit  of  its  remedies  to  the  other. 
(Syllahns  by  the  Court) . 

Brror  from  superior  court,  Jackson  county; 
N.  li.  Hntchlns,  Judge. 
Actkm  between  Lewto  Oronic  and  W.  J. 


Smith.  Prom  the  Judgment  said  Cronlc 
brings  error.  Affirmed. 

W.  I.  Pike  and  0.  H.  Brand,  for  plainUff 
In  error.   J.  A  B.  Hahafl^,  for  defendant  In 

error. 

PER  CURIAM.    Judgment  affirmed. 


(»T  Oa.  m) 

TRBADAWAT  v.  VBASBT. 

TEASEY  V.  TEEADAWAY. 

(Supreme  Court  of  Georgia.    July  28,  1895.) 

Sals  bt  Ooabdiak— Rativioatioh  bx  Ward. 

This  case,  upon  Its  substantial  merits,  is 
controlled  by  the  decision  of  this  court  in  Tread- 
away  v.  Richards,  18  S.  E.  25,  92  Ga.  264, 
whidi,  upon  a  review  thereof  as  to  the  law  an- 
nounced in  the  third  headnote.  is  hwehy  affirm- 
ed. There  was  no  error  requiring  a  new  triaL 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  B.  P.  Treadaway.  admlnto- 
tra^,  and  T.  B.  Teasey.  From  the  Judg- 
ment both  parties  bring  errto.  Affirmed. 

Dean  &  Dean,  for  piaintUC  J.  Branham, 
J.  W.  Ewinc  and  L  W.  Alexander,  for  de- 
fendant 

PER  CURIAM.  Judgment  afflimedi  cross 
bill  ot  excc^ktlons  dismissed. 

(se  Oa.  sin 

BRYAN  V.  EDWARDS. 
(Supreme  Court  of  Georgia.    July  20,  1895.) 
Statute  of  Limitatiosb— Baisv  op  Evidbkce. 

1.  The  action  beiog  for  the  breach  of  a  con- 
tract not  in  writing,  to  which  the  defendant 
filed  a  proper  plea  of  the  statute  of  limitations, 
and  it  appearing  from  the  evidence  introduced  by 
the  plaintiff  that  his  right  of  action  was  barred 
at  the  time  his  declaration  waa  filed,  and  the 
affidavit  of  illegality,  signed  It  the  defendant, 
and  relied  on  by  the  plaintiff  as  an  "acknowledg- 
ment and  promise  In  writing"  suffident  to  pre- 
vent the  bar  of  the  statute  of  limitations  from 
attaching,  not  being  such  as  to  have  the  effect 
thus  claimed  for  it,  there  was  no  error  In  grant- 
ing a  nonsuit 

2.  A  brief  of  evidence  made  out  and  agreed 
to  by  counsel  for  a  party,  but  not  signed  by  the 
latter,  and  purporting  to  contain  a  report  or 
statement  of  evidence  given  by  such  party  In 
the  trial  of  a  case,  is  not.  no  matter  what  its 
contents  may  be,  a  written  acknowledgment  or 
promise  to  pay  on  his  part,  which  could  have 
the  effect  of  constituting  a  new  point  from 
which  the  statute  of  limitations  would  hegla  to 
ran  as  to  a  then  existiog  debt  of  audi  party. 

(Syllabus  by  the  Court) 

Error  from  sUperlw  court,  Catoosa  county; 
T.  W.  Milner,  Judge. 

Action  by  James  C.  Bryan  against  W.  L. 
Edwards.  There  was  Judgment  in  Cttvor  of 
defendant,  and  ptolntlff  brings  error.  Af- 
firmed. 

The  fMlowlng  Is  the  official  report: 
The  petition  of  Bryan  alleged  that  Ed- 
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wards  owed  him  $147.03.  wltb  Interest,  for 
that  on  April  13,  18S7,  Edwards  owed  him 
$217.93  on  two  judgments  rendered  In  his 
tevor  against  Edwards  on  July  10,  1885,  In 
a  magistrate's  courts  and  on  April  13,  1887, 
he  and  Edwards  made  a  trade  by  which  the 
judgments  were  to  he  satlsfled  by  paying  pe- 
titioner property  valned  at  $100,  the  balance 
to  be  paid  by  Edwards  within  a  reasonable 
time  thereafter,  which  balance  Edwards  has 
failed  and  refused  to  pay,  that  afterwards, 
and  within  four  years  before  the  bringing  of 
this  suit,  Edwards  has  acknowledged  the 
debt,  in  writing,  and  promised  to  pay  It,  but 
still  falls  and  refuses  to  do  so.  The  salt 
was  brought  September  3, 1882.  At  the  con- 
iduaion  of  the  evidence  for  plaintiff,  defendant 
moTed  for  a  nonsuit,  on  the  ground  that  the 
evidence  did  not  show  such  acknowledgment 
and  promise  in  writing  as  was  necessary  to 
prevent  the  bar  of  the  statute  of  limitations 
from  attaching.  The  motion  was  sustained, 
to  which  ruling  Bryan  excepted.  Plaintiff 
Introduced  the  fl.  fas.;  also,  an  affidavit  of 
illegality,  sworn  to  and  filed  by  defendant 
September  20,  1889,  to  a  levy  made  on  the  fl. 
fas.,  the  ground-  of  Illegality  being  that  prior 
to  the  levy  the  Judgment  and  fl.  fa.  issued 
thereon  had  been,  settled  with  plaintiff  by 
delivering  to  blm  a  horse  received  by  plain- 
tiff at  a  valuation  of  $100,  with  a  distinct 
agreement  that  he  would  take  the  horse  at 
that  price  In  full  settlement  of  the  judgment 
and  fl.  fa.,  together  with  another  in  favor  of 
plaintiff  against  defendant,  rendered  in  the 
same  court  and  for  similar  amount  Further 
evidence  was  introduced  by  plaintiff  tending 
to  show  that  the  fl.  fas.  upon  vrtilch  this  suit 
was  brought  to  recover  balance  due  were  the 
same  said  affidavit  of  Illegality  was  flled  to; 
that,  when  defendant  was  requested  to  give 
his  note  for  the  balance  due  and  sued  for 
In  this  case,  he  refused  to  give  note,  or 
settle;  that  this  was  In  July,  1892:  that 
the  attorney  for  defendant  on  the  trial  of 
the  illegality  wrote  out  the  brief  of  evi- 
dence, from  which  brief  it  appeared  that  de- 
fendant testified  as  follows:  In  the  spring  of 
1887  he  and  plaintiff  made  an  agreement  by 
which  the  fl.  fa.  levied,  and  another  for 
$100,  were  settled.  He  was  then  unable  to 
pay  plaintiff  the  amount  due  on  these  fl.  fas. 
Plaintiff  proposed  to  him  that,  if  he  would 
pay  plaintiff  $100  on  the  fl.  faa,  plaintiff 
would  settle  the  two  fl.  fas.,  and  would  take 
defendant's  note  for  the  balance  due  plain- 
tiff, and,  if  defendant  ever  got  able  to  pay 
him,  all  right,— If  not  all  right  He  agreed 
to  let  plaintiff  have  a  certain  horse,  at  $100, 
on  the  indebtedness,  provided  plaintiff  would 
settle  both  the  fl.  fas.  To  this  plaintiff 
agreed,  and  defendant  got  the  horse,  and  de- 
livered it  to  plaintiff,  according  to  the  agree- 
ment; and  plaintiff  took  it  with  the  distinct 
agreement  that  both  fl.  fas.  were  to  be  set- 
tled, and  defendant  was  to  give  him  defend- 
ant's note  for  the  balance  due  on  the  indebt- 
edness. 


W.  E.  Mann  and  B.  J.  &  J.  McOamy,  tot 
plaintiff  In  arm,  Payne  ft  Walkw,  foe  de- 
fendant in  ecror. 

FEB  OUBIAM.   Judgment  affirmed. 


(M  Qa..  WS) 

RATeca].T.BOTI>etaL 
(Supreme  Court  of  Georgia.   July  70,  189(1) 
ItAKDixntn  AHD  TsNAKT— Whbh  Bblation  Ezun 

— Dbbs  1.8  HORTOlOE— iNJUITCTtOIT. 

1.  One  who  makes  to  a  creditor,  for  the 
parpose  of  securing  a  debt,  a  deed  to  land,  bnt 
retains  possesBion  of  the  land,  does  not  thereby 
become  the  **tenant"  either  of  audi  creditor 
or  his  vendee,  and  is  not  subject,  at  the  uutance 
of  the  latter,  to  be  ejected  from  the  Umd  as  a 
tenant  holding  over. 

2.  Where  soch  vendee  Institoted  proceed- 
ings for  this  purpose  under  section  4077  et  seq. 
of  the  Code,  an  equitable  petition  to  enjf^  the 
same,  filed  by  the  maker  of  the  deed,  ou^t  not 
to  have  been  dismiased  on  demurrer  merely  be- 
cause it  defectively  set  forth  a  tender  of  pay- 
ment of  the  debt  which  the  deed  was  made  to 
secure,  the  petition  hcdng  in  other  respects 
meritorious  and  complete.  Under  soch  (dream- 
stances  it  was  not  essential  to  its  maintenance 
that  any  tender  at  all  should  have  \teen  al- 
leged. See  Durden  v.  OUud:  (March  Tom, 
1894)  21  S.  E.  521. 
(Syllabna  by  the  Court.) 

Error  from  superior  court,  Idncoln  county; 
Seaborn  Reese.  Judge. 

Action  by  Mary  Ray  and  anothw  against 
William  Boyd  and  another.  Defendants  had 
judgment  on  demurrer,  and  plaintiffs  bring 
error.  Reversed. 

The  following  la  the  official  report: 

To  the  i>etltion  of  Mary  Ray  and  Delilah 
Elliott  against  William  Boyd  and  the  sheriff. 
Boyd  demurred  generally,  and  specially  upon 
the  ground  that  petitioners  failed  to  make 
a  continuing  offer  to  pay  the  amount  of 
money  to  him  which  they  admit  to  be  due 
on  the  debt  which  they  claim  the  deed  men- 
tioned In  the  petition  was  given  to  secure,  and 
did  not  tender  said  amotmt  in  court  The 
petitioners  allege  that  they  are  cotenants  In 
the  ownership  of  125  acres  of  land,  on  which 
they  live;  that  about  1888  they  gave  to 
George  Hogan  a  deed  to  the  land  in  consid- 
eration of  ¥210,  for  the  purpose  of  eecuring 
a  debt  for  that  sum,  and  about  1890  Hogan 
deeded  the  land,  for  said  consideration,  to 
Boyd,  who,  claiming  under  said  deed.  Is  pro- 
ceeding to  eject  petitioners  under  section  407T 
of  the  Code,  and  threatens  to  levy  a  distress 
warrant  on  the  crops  of  said  premises;  that 
petitioners  have  filed  their  counter  affidavit 
claiming  that  they  are  not  his  tenants,  and 
offering  bond  and  security  as  required  by 
law,  but  the  affidavit  and  bond  were  declined 
by  the  sheriff  on  account  of  the  fact  that  the 
security  was  not  worth  the  necessary  amount 
over  the  statutory  homestead;  that  Boyd 
well  knew,  at  the'  time  of  the  transfer  of 
title  to  him  by  Hogan,  that,  thou^  petition- 
ers h^d  no  bond  for  Uties  tor  reconveyance, 
tbeir  deed  to  Hogan  was  merely  to  secure 
a  debt  They  have,  ever  since  the  giving  of 
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tbe  deed  to  Hogan  beeta  in  open,  peaceable, 
and  advene  possesalon  of  tbe  land,  wblcb  la 
worth  9600,  and  la  tbe  (ml?  borne  of  petition- 
ers, who,  owing  to  their  poverty,  are  nnabie 
to  give  satisfactory  eecnrity  as  required  by 
law.  They  are  aged  and  infirm  In  health, 
and  eviction  from  their  home  would  remedi- 
lessly  ta^nre  tbetr  financial  Interest  and  es- 
tate, and  leave  tb^  belplesa  and  dependent 
witbont  any  reaourcee.  They  have  tendered 
Boyd  tbe  money  that  ia  dne  bim  m  tbe  land, 
and  stand  ready  to  pay  it  to  bim,  and  be  re- 
fuses to  receive  it,  and  ia  proceeding  as  above 
recited.  Tbiay  pray  that  he  be  enjoined  from 
having  lasned  or  levied  any  distress  warrant 
against  petitioners.  The  special  demurrer 
was  sustained. 

Coney  &  Sims,  for  plaintiff  in  wror.  J.  T. 
West,  for  defendant  in  error. 

FBR  CURIAM.  Judgment  reversed. 

LUMPKIN,  J.,  not  presiding. 


(97  Ga.  881) 

WBIGLBT  V.  BIBB  RBAL-BSTATB  &  IM- 
PROVEMENT CO. 
(Suoreme  Court  of  Georgia.    July  29,  1895.) 
'actios  on  Note— Sofpicienct  or  Evidssob. 

The  aBsigniQe&ts  of  error  set  forth  In  the 
bill  of  exceptions  are  wifliont  merit,  and  the  ' 
judgment  in  the  nlaintifl'a  favor,  rendered  by 
the  trial  judge  without  the  intervention  of  a 
jury,  was  correct 
(Syllabus  by  the  Court.) 

Brzor  from  city  conrt  of  Macon;  J.  P.  Boss, 
Jodge. 

Action  by  the  Bibb  Beal-Batate  &  Improve- 
ment Comi»ny  against  Lncy  M.  Wrigley. 
Plaintiff  bad  Judgment,  and  defMidant  brings 
error.  Affirmed. 
Tbe  following  is  tbe  official  report: 
On  April  8,  IfiSS.  Locy  M.  Wrlgley,  a  mar- 
ried woman,  living  with  ber  husband,  ese- 
coted  IS  promissory  notes,  payable  to  the 
Bibb  Beal-Estate  &  Im^vement  Company, 
-4ne  for  $18.95,  due  May  8, 1893;  the  otbera 
tat  $1&6S  each,  tbe  first  dne  June  8,  1803, 
and  the  others  on  tbe  8tb  of  each  succeeding 
month  up  to  and  including  October  8,  1891. 
At  tbe  same  time  she  executed  a  deed  c<mi- 
veying  a  lot  of  laud  to  tbe  company,  and 
also  executed  a  written  agreemntt,  wb»eby 
abe  promised,  "for  valne  received,"  to  pay  to 
tbe  company  (338  "as  rent"  tor  said  land,  in 
monthly  InstaUments,  nnifwm  bt  amount 
with  tbe  notes;  and  turtbra  agreed,  among 
other  tbings,  *'to  bold  said  premises  as  the 
tenant  of  tbe  company,  and  to  pay  as  a  part 
of  said  rent,  bat  in  addition  to  the  above 
aom,"  all  taxes,  assessments,  repairs,  etc., 
on  tbe  imqierty;  and  "ttaa^  sboald  I  make 
defftult  for  three  conaecntlve  mimtbs  in  the 
payment  of  tbe  monthly  installmenta  afore- 
said, then  the  entire  balance  due  upon  the 
sum  afwesald  sball  at  once  become  due,  pay- 


able and  collectible,"  etc.  On  February  10, 
1894,  tbe^  company  brought  a  simple  action 
of  compl^t  upon  the  notes,  the  first  of  them 
having  been  paid,  and  defonlt  in  pigment  of 
the  next  nine  having  been  made.  Defendant' 
pleaded  that  the  notes  were  not  for  any  debt 
due  1^  ber  to  plaintiff,  but  were  to  secnre  a 
contemplated  loan  by  plaintiff  to  W.  M. 
Wrlgley,  def^dant's  son,  for  whom  she  sign- 
ed the  notes  merely  by  way  of  security,  and 
tbe  same  were  absolutely  without  considera- 
tion to  ber;  that  plaintiff  knew  and  wdl  un- 
derstood all  these  facts,  and  did  not  look  to 
her  tor  payment,  save  as  security  In  the 
event  of  failure  by  W.  M.  Wrlgley,  who  paid 
tbe  first  note;  and  defendant  was  not  asked 
to  pay  i^  or  notified  that  it  was  due,  and  not 
nntil  W.  M.  Wrlgley's  death  was  she  pre- 
sented with  any  ot  tbe  notes  and  payment 
demanded  of  ber;  that  the  written  agree- 
ment mentioned  was  part  <tt  tbe  contract  of 
suretyship;  that  the  lot  conveyed  by  h&e  to 
plaintiff  1^  conditional  deed  and  described 
in  said  agreement  was  vacant  and  valueless 
for  ren^  and  the  consideration  of  tbe  notes, 
agreement,  and  deed  was  not  rent,  but  each 
and  all  of  them  were  given  to  secure  the 
debt  ot  W.  M.  Wrl^ey,  and  so  known  and 
recognised  1^  plaintiff  at  tbe  time.  She  fur- 
ther pleaded  usury,  fw  that  tbe  debt  due  by 
W.  M.  Wrlgley  was  f30(^  to  which  plaintiff 
added  Interest  at  8  per  cent,  for  18  months, 
and  divided  tbe  total  amount  into  18  notes, 
each  Including  interest  tm  its  principal  sum 
for  18  months;  and  plaintiff  Is  now  seeking 
to  collect  nine  notes  not  du^  and  yet  insist- 
ing <Mi  interest  for  tbe  full  period  tbe  notes 
have  to  run.  and  is  also  seddng  to  collect 
for  each  mtrntb  one-elgbteentb  of  the  total 
interest  for  18  months,  when  the  principal 
In  each  month  diminished,  and  tiie  interest 
also  should  be  diminished  in  proportion.  At 
tbe  trial,  plaintiff  having  introduced  tbe 
notes  and  agreement  befwa  mentioned,  de- 
fendant testified:  "I  nevw  recdved  any- 
thing, or  any  mon^,  for  signing  these  notM, 
and  never  saw  any  money.  I  never  negoti- 
ated with  tlM  plaintiff  company  for  any  loon. 
I  nevo:  received  any  money  from  them.  My 
son  naked  me  to  let  bim  take  a  mortgage  on 
my  lot  to  pay  some  delits  be  owed.  He  said 
to  me:  M  am  in  trouble.  I  owe  some  money, 
and  I  can't  save  sufficient  from  my  salary  to 
pay  these  debts.  Will  yon  allow  me  to  take 
a  mortgage  on  one  of  your  lots?'  I  told  him 
I  would,  and  that  Is  all  that  passed  between 
ns.  I  was  never  called  on  to  pay  any  part 
of  that  money  1^  the  company.  My  hus- 
band was  looking  at  me  when  I  signed  the 
notes.  He  died  In  August,  1893.  The  first 
Z  beani  about  paymmt  of  the  notes  was 
three  or  fonr  weeks  after  his  death.  My  son 
died  a  month  before  bis  father,  July  23, 
1898.  He  made  no  stotement  to  me  about 
negotiating  for  this  money.  He  asked  me 
for  tbe  notes  and  mortgage.  He  wanted  to 
put  them  VP  to  raise  some  money  to  pay  h  K 
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own  dtibtB.  I  authorised  him  to  go  ahead, 
negotiate  a  loan*  and  borrow  the  numey.  I 
ezecnted  these  notes  In  pursuance  of  hie  ne- 
gotlations  for  the  loan.  All  the  papexa  I 
signed  woe  In  pnnraance  of  the  contract 
that  I  authorised  him  to  have  In  order  to 
procure  this  loan.  I  suppose  he  was  author- 
ized by  me  to  act  for  me  in  procuring  the 
loan  of  this  money  on  my  property.  I  reck- 
on he  was  authorised  by  me  to  receive  the 
money  that  these  notes  were  given  for.  I 
don't  know.  I  did  not  tell  him  he  conid  take 
these  notes,  and  go  and  get  the  money.  All 
I  did  was  to  sign  them,  and  walk  right  out 
I  never  told  him  anything—  Yes,  I  Ix^d  him, 
before  the  notes  were  signed;  that  I  was 
willing  to  give  the  mortgage  for  him  to  get 
the  money.  I  suppose  I  did  authorise  him  to 
go  ahead,  make  arrangements  and  get  the 
money  on  the  mortgage.  I  never  had  any- 
thing to  do  with  those  papers,  except  to  sign 
them.  I  never  saw  them.  Tea,  when  jthey 
were  brought  to  me  to  sign,  I  nndwstood 
that  they  were  to  secure  the  money  that  W. 
M.  Wrlgley  was  to  get.  As  to  whethw  I  au- 
thOTised  him  to  negotiate  tor  the  loan,  ac- 
cept the  money,  and  make  all  the  arrange- 
ments about  getting  it,  I  did  not  think  about 
It  one  way  or  the  other.  I  Just  signed  the 
notes.  He  was  not  to  get  the  money  and 
bring  It  to  me.  I  never  saw  It.  I  never  had 
anything  to  do  with  It.  He  was  to  get  It, 
and  use  It  I  authorized  him  to  get  It  Ko^ 
sir;  he  was  not  authorised  to  take  the 
money  because  I  did  not  require  him  to 
bring  It  to  me.  I  never  authorised  him  to 
borrow  any  money  for  me,  or  from  anybody. 
I  did  not  want  to  borrow  any  money.  I  did 
not  know  where  he  was  going  to  get  it 
When  I  said  I  authorized  him  to  borrow  it 
I  did  not.  mean  I  authorized  him  to  borrow 
it  for  me.  He  did  not  borrow  It  for  me.  He 
borrowed  It  for  himself.  I  do  not  know  how 
much  he  got.  I  was  never  called  on  to  pay 
any  o£  the  notes  until  after  my  husband's 
death.  It  Is  true  that  I  authorised  my  son 
to  borrow  this  money  on  my  property;  to 
negotiate  tor  It"  The  notes  contained  a  stip- 
ulation to  pay  attorney's  fees  of  10  per  cent 
oa  principal  and  Interest  The  court  allow- 
ed the  declaration  to  be  amended  by  an  al- 
legatltm  to  recover  such  fees.  Defendant 
excepts  to  this  ruling,  alleging  that  the 
amendment  set  out  a  new  cause  of  actitm. 
The  judge,  presiding  without  a  jury,  found 
for  the  plaintiff  $317.0o  principal,  $17  interest 
to  October  0, 18M,  and  $83.40  attorney's  tees. 
Defendant  alleges  that  this  finding  is  con- 
trary to  law  and  evidence. 

H.  F.  Strohecker  and  M.  G.  Bayne,  for 
plaintiff  in  error.  John  R.  h.  Smith,  for  de- 
fendant in  error. 

FBR  CURIAM,   Judgment  affirmed. 

LUMPKIN,  J.,  not  presiding. 


un  Ok. ») 

OAIN  V.  MAGON  CONSOLmATED  ST. 
R.  CO. 

(Supreme  Court  of  OeorKio.   July  29,  18%.) 
Stssst  Clba  —  Injost  to  Fbrsoit  ok  Tback  — 

CSOMTSmOTOBT  NbQLIOEKOB. 

^e  eridence  introduced  by  the  plaintiff 
showing  clearly  that,  even  if  the  defendant  was 
negliffent  at  ul,  the  plaintiff,  after  its  neg-li- 
gence  bezan,  might,  by  the  exercise  of  ordinary 
care,  easily  nave  avoided  being  injured,  he  was 
not  entitled  to  recoTer.  The  couxt  was  there- 
fore riirht  in  firranting  a  nonsuit 

(Syllsbos  br  the  Court) 

Error  from  city  court  of  Macon;  3.  P.  Boss, 
Judge. 

Action  1^  J.  C  Cain  against  the  Macon 
Consolidated  Street-Ballroad  Gcnnpany  for 
perscmal  Injuries.  To  a  judgment  of  nonsuit 
plaintiff  brings  errw.  Affirmed. 

The  fidlowing  is  the  official  report: 

Cain  sued  the  street-railroad  company  for 
damages  from  posonal  Injnctes,  whlcb  he  al- 
leged he  sustained  by  being  struck  by  one  of 
Its  aiectrlc  cars,  numlhg  at  a  high  rate  of 
speed  akHig  Main  street  in  Maccm,  wb»e 
Slim  street  crosses  Hahi  street  He  allied, 
among  other  things,  that  the  car  was  (iterated 
at  the  time  by  a  motormaa  alone,  who  was 
making  diange  for  passengon,  and  Defect- 
ing, tbr  the  time  b^g,  his  duties  as  motOT- 
man;  and  that  no  signal  was  ^voi  of  the 
approadi  of  the  car  until  it  was  too  close  to 
petltf<mer  for  him  to  escape.  After  the  Intro, 
ductlon  at  tbe  evidence  tor  idalntlfl  a  ncmsult 
was  moved  for  and  granted,  to  which  ruling 
plainUff  excepted. 

Pl^Uff  testified:  *1  live  mi  Ehn  street  a 
public  street  In  East  Maoon.  On  May  5, 
1894,  I  went  down  Elm  street  and  bad  to 
cross  the  street-railroad  tradE.  I  was  going 
slowly,  just  as  1  could,  with  my  head  hang 
down,  like  1  do,  especially  when  by  myself;  ana 
when  I  stepped  up  on  the  railroad  track  with 
my  left  foot  first  (as  to  whether  I  made  anr 
other  lAep  <ar  not  I  don't  know),  I  caught  ttie 
sound  of  the  car  goi^  or  belL  I  heard  no 
car  running,  and,  hearing  none,  I  was  not 
thinking  about  any  at  that  time,  llie  wind 
was  blowing  very  hard  In  a  direction  <^>po- 
slte  that  the  car  waa  going,  and  I  was  in 
front  of  the  car,  and  stepped  on  tbe  track. 
The  car  waa  so  near  me  when  I  heard 
gong  I  could  not  get  out  M  the  way.  I  am 
unable  to  say  what  effort  I  made  to  get  out 
of  the  way.  Presume  I  tried  to  get  off  ttie 
tnuA,  but  can't  say  positively,  toe  thla  rea- 
son: that  when  I  caught  the  sound  of  the  car 
bell  I  flung  up  my  eye,  undo^ndhig  what 
the  bell  was,  but  the  car  waa  so  near  on  me 
I  saw  I  could  not  get  out  of  the  way,  and 
was  bound  to  get  hurt  I  flung  up  my  right 
hand  against  the  car,  but  what  effort  I  made 
to  get  out  of  the  way  I  do  not  pretend  to  say. 
because  I  don't  know.  It  was  Imposstbht 
for  me  to  get  out  of  the  way  after  I  discor  - 
ered  the  car.  Aftor  I  tibrew  up  my  liand,  tiie 
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oar  Gtmcfc  It  first,  and  then  my  right  side,  and 
knocked  me  off  the  trade  some  fifteen  feet 
McCrary  and  the  motMraan  picked  me  up.  I 
did  not  hear  any  car,  and  was  not  expecting 
any.  From  the  direction  which  the  car  was 
wmlng  it  would  not  have  struck  me  on  the 
left  shoulder.  In  my  effort  to  get  out  of  the 
way  I  did  not  turn  completely  around.  It 
could  not  hare  struck  me  on  the  left  shoulder, 
as  it  was  on  my  right  hand,  and  on  a  square 
crossing;  a  public  crossing  on  a  street  kept 
up  by  the  dty.  The  street-car  track  runs 
down  Main  street,  and  I  was  walking  square- 
ly across  the  street  and  track.  The  bank  on 
which  the  track  Is  laid  la  elevated  a  little. 
When  I  put  my  foot  on  the  track  my  head 
was  down,  and  I  was  in  a  brown  study,  re- 
flecting about  something.  I  did  not  look  up 
and  down  the  street.  It  was  between  nine 
and  ten  o'clock  in  the  morning.  The  street 
runs  straight,  and  a  man  could  see  a  car 
with  ease  if  he  were  looking  up.  I  knew 
that  car  operated  on  the  track  every  day.  I 
don't  know  whether  I  made  any  efFort  to 
get  off  or  not,  because  my  mind  was  stricken 
with  the  fact  that  I  was  bound  to  get  hurt. 
The  sound  of  the  gong  aroused  me  from  my 
brown  study,  and  I  recognized  what  It  was 
when  I  heard  It.  I  could  not  tell  how  long 
it  had  been  sounding  before  I  raised  my 
head.  I  only  caught  one  sound.  I  do  not 
know  how  long  it  might  have  been  ringing, 
and  do  not  know  how  the  stroke  flung  me, 
but  suppose  it  knocked  me  sidewayB.  It 
was  the  front  end  of  the  car  which  struck  me, 
fairly  on  the  shoulder  and  right  side.  A 
policeman  approached  me  when  I  was  on 
my  way  home,  and  asked  if  I  wanted  a  case 
made  against  the  motorman,  and  I  told  him, 
*No,'  but  do  not  remember  saying  that  the 
motorman  was  not  to  blame.  My  reason  for 
not  wanting  a  case  made  against  the  motor- 
man  was  that  it  would  not  have  benefited  me 
to  have  him  arrested  and  fined.  In  my  judg- 
ment, the  car  was  running  at  the  rate  of  six 
miles  an  hour,  but  I  can't  explain  bow  I 
formed  this  estimate,  as  I  am  not  aJlowed 
to  tell  about  the  schedule  time.  Defendant 
does  not  always  ring  the  bell  at  crossings.  I 
reckon  they  do  It  as  a  general  rule."  Mc- 
Crary  testified:  "I  was  on  the  car  when  Cain 
was  Injured.  When  I  first  saw  Cain,— I  don't 
know  about  the  motorman;  he  and  I  proba- 
bly saw  him  about  the  same  time,— the  car 
was  between  forty-five  and  fifty  feet  from  the 
crossing.  Cain  was  between  three  and  four 
feet  of  the  crossing.  He  was  about  seven 
feet,  I  suppose,  from  the  crossing,  when  I 
first  saw  him.  I  was  standing  in  the  door 
of  the  car,  and  just  before  he  saw  Cain  the 
raotorman's  back,  or  nuher  his  side,  was  to 
the  crtfflslng.  The  car  was  still  running  In 
the  direction  of  the  crossing.  The  motorman 
had  a  quarter  I  had  handed  to  him,  and  he 
looked  to  the  front,  and  then  applied  his 
brake.  The  motorman  tried  to  stop  the  car 
TOTy  soon  after  he  saw  Cain.  He  had  to  turn 
around  to  the  brake,  and  1  (iilnk  he  applied 


the  brake  as  soon  as  he  turned  around.  I 
know  he  rung  the  bell  and  applied  the  braka 
He  did  that  Immediately  after  he  turned 
around.  Cain  at  that  time  was  walking  at 
right  angles  to  the  track,  with  his  bead  down. 
When  he  discovered  the  car,  it  was  In  five 
or  six  feet  of  him.  He  stopped  very  sud- 
denly, and  turned,  almost  facing  the  car, 
and  threw  his  left  hand  up.  He  was  walking 
deliberately,  with  his  head  down,  leisurely 
along.  As  he  stepped  on  the  track,  about  six 
feet  off,  he  saw  the  car.  He  turned  enough 
to  put  his  left  band  on  the  car.  He  turned 
completely  around;  was  fadng  almost  ex- 
actly in  the  direction  from  which  he  was  com- 
ing. He  did  not  get  entirely  around.  I  think 
when  he  was  struck  he  had  turned  completely 
around.  He  fell  on  the  left  side  of  the  track. 
Was  knocked  between  twelve  and  fifteen 
feet.  If  the  motorman  had  not  been  making 
change  for  me,  but  had  been  attending  to 
his  duties,  he  could  have  seen  Cain  fifty  or 
seventy-five  feet  further  than  he  did  see  him. 
The  car  was  about  fifty  feet  from  Cain  when 
the  motorman  first  saw  him.  It  Is  fifteen 
feet  from  the  car  track  to  the  mouth  of  Elm 
street.  The  car  ran  about  twenty  feet  after 
it  struck  Cain.  There  was  no  conductor  on 
the  car.  The  motorman  rang  the  gong  after 
he  took  my  change,  but  I  never  got  my 
change  back  from  him  until  after  the  acci- 
dent. Wh«i  he  rang  the  gong,  the  car  was 
about  forty  feet  from  the  crossing.  Cain 
made  no  effort  to  get  off  until  we  got  right 
near  on  him.  He  did  not  seem  to  pay  any 
attention  to  the  noise  of  the  gong.  Then 
he  tried  to  get  oCt.  After  the  motorman  dls- 
covefed  plaintiff,  he  put  on  the  brakes,  and 
I  think  used  every  effort  he  could  to  keep 
from"  hurting  him.  I  don't  know  exactly  how 
fast  the  car  was  going.  On  the  car,  on  an- 
other trip,  since  the  accident,  I  counted  seven 
very  deliberately,  when  the  car  was  running 
at  its  ordinary  speed,  not  checked  by  the 
brake,  until  it  reached  the  place.  The  ve- 
locity of  the  car  at  the  time  of  the  accident 
was  less  by  reason  of  the  application  of  the 
brake.  I  don't  know  exactly  how  the  motor- 
man  was  looking  when  I  gave  him  the  quar- 
ter. The  supposition  was  that  he  was  look- 
ing down  the  track,  and  turned  when  I  gave 
him  the  quarter.  When  I  cf^lled  his  attention 
to  the  money,  he  looked  back,  and  reached 
back  with  bis  right  hand,  and  took  It.  Then, 
as  he  turned,  or  very  shortly  afterwards,  he 
saw  Cain,  and  commenced  to  ring  the  gong. 
I  don't  know  whether  It  was  the  stroke  of 
the  gong  that  made  me  see  Cain  or  not.  As 
he  straightened  around  with  my  money  in  his 
hand,  he  struck  the  gong.  It  could  not  have 
been  more  than  two  or  three  seconds.  He 
did  not  do  anything  which  Interfered  with 
the  management  of  the  car  after  he  took  my 
quarter.  He  was  attempting  to  put  on  brake 
and  ring  the  gong  until  the  moment  of  the 
collision  from  the  time  I  first  heard  the  gong 
struck.  I  knew  the  car  was  retarded.  It 
stopped  In  about  twenty  feet   Cain  did  not 
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Kcm  to  notice  at  all  rii^g  of  tbe  belL 
The  bell  rang  In  ample  time.  If  he  bad  at> 
tended  to  It,  for  btm  to  get  out  of  the  way.** 
He  was  asked:  "Jnst  before  the  car  got  to 
him,  and  he  turned  and  faced  it,  did  he  not 
bare  time,  with  just  a  stogie  step  back,  to 
get  out  of  the  way?"  He  answsed:  **Very 
little  could  hare  done  It  He  was  approadb- 
Ing  the  track  at  right  angles,  and  when  he 
pat  his  foot  on  the  track  the  car  was  six  or 
Bereo  feet  from  him.  Instead  of  stepping 
back,  he  faced  around,  and  pat  his  left  hand 
np,  and  the  force  of  the  car  threw  him  over 
on  his  right  side.  His  hand  received  the 
blow.  I  dont  think  the  car  struck  blm  up 
and  down  his  left  side.  It  was  only  a  sec- 
ond that  the  motorman  turned  for  the  mon^, 
and  as  he  faced  around  I  saw  Gain,  and  think 
he  did  also;  and  be  then  began  ringing  the 
gong.  In  ample  time  for  Gain  to  have  stepped 
off  if  be  had  paid  attentioa  When  the  mo- 
tomuin  was  making  change  he  waa  not 
toodilng  the  brake  handle  with  either  band. 
The  track  is  Inclined  there  some,  but  the  car 
is  hardly  heavy  enough  to  bring  It  down. 
We  could  not  have  been  more  than  thirty 
feet  from  Cain  when  the  motorman  turned. 
When  I  discovered  that  Gain  was  not  going 
to  stop,  he  was  about  four  feet  from  the 
track.  He  did  not  make  more  than  two  steps 
afterward.  The  car  was  within  or  seven 
feet  of  him  at  that  time.  People  can  stop 
with  safety  to  get  on  the  car,  within  two 
feet  of  the  rail.  When  the  motorman  turned 
and  saw  him,  I  don't  remember  whether  he 
shut  off  the  current  or  not.  The  car  was 
about  twenty  feet  long.  I  suppose  the  n^tor- 
man  saw,  when  he  tamed  around,  that  Cain 
was  not  going  to  stop,  as  he  applied  the 
brake,  and  tried  to  stop  the  car."  There 
was  much  evidence  as  to  the  nature  and  ex- 
tent of  plaintiff's  injuries,  his  earnings,  etc. 

Grace  ft  Jone«,  for  plaintiff  in  error.  Bacon 
ft  Billlei;  for  defendant  In  eiror. 

FEB  CUBIAM.  Judgmott  affirmed. 

LU3fPKIN,  J.,  not  prealdlng. 


(97  Qa.  311) 

LEB  V.  COMER. 
(Supreme  Court  of  Georgia.   Aug.  12,  1885.) 

COKTRIBUTORT  NEGLIGBKOB. 

It  plainly  apnenriuK  from  the  evidence 
that  the  plaintiffs  husliand  met  his  death  be- 
onuse  of  a  total  disresnrd  of  his  own  safety,  and 
that,  by  the  pxorcise  of  even  slight  care,  he  might 
have  avoided  the  catastrophe  which  resulted  in 
his  death,  the  judgment  of  nonsuit  was  right. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Quitman  county; 
J.  M.  Griggs,  Judge. 

Action  by  Sallle  Lee  against  Hugh  M.  Co- 
mer, receiver,  to  recover  for  the  death  of 
plalntWs  husband.  To  a  Judgment  of  uon- 
Buit,  plaintiff  brings  error.  Affirmed. 


Q.  L.  Comer.  M.  0.  Edwardi.  Jt.,  and  W. 
M.  Harper,  fw  plaintitt  in  eiror.  J.  H. 
Qneny,  for  defradant  In  errw. 

PER  OUmAM.   Judgmoit  affirmed. 


<»r  Oik  m> 

BATEMAN  t.  WESTERN  UNION  TEL.  Ca 
(Sivreme  Court  of  Georgia.    July  28,  188G0 
ITkw  Tkiau 
The  charge  of  the  court  complained  of  la 
one  of  the  n-ounds  of  the  motion  for  a  uew 
trial,  upoD  which  a  new  trial  was  granted,  was 
in  conflict  with  the  ruliog  of  this  court  in  W. 
U.  Tel.  Go.  V.  Georgia  Cotton  Co.,  21  8.  B. 
835,  94  Ga.  444;  and  therefore  the  court  was 
right  In  correcting  its  own  error  by  setting  aside 
the  verdict 

(SyilabDS  by  the  Coort) 

Error  from  dty  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  0.  B.  Bateman  agalnat  tlie  West- 
em  Union  Telegraph  Company  to  recover  a 
statutory  poialty.  To  an  order  graotiiig  a 
new  trial  aftu-  a  vordict  for  plaintiff,  tbe  \a.tr 
ter  brings  exrot.  Affirmed. 

The  following  Is  the  official  rc^xurt: 

Bateman  sued  the  telegrapb  company  £or 
the  statutory  penalty  for  failure  to  transmit 
with  Impartiality,  etc.,  a  telegraphic  message 
which' he  allied  he  deUvered  to  it  at  about 
8:06  o'clock  p.  m.,  October  S,  18dS.  4t  Macon. 
Ga.,  for  transmission  to  R.  Ii.  Bselle,  Bynm, 
Ga.,  and  which  it  did  not  transmit  until  at  or 
about  7:47  o'dock  a.  m.,  October  4^  1883. 
There  was  a  rerdict  for  plaintiff,  and  defend- 
ant moved  for  a  new  trial,  which  motion  was 
granted  on  two  grounds  of  tbe  motion.  To 
this  ruling  the  plaintiff  excepted. 

Briefly  stated,  the  testimony  for  plaintiff 
was  to  the  following  effect:  He  deliv^ed  the 
telegram  to  Palmer,  night  receiving  derk  of 
defendant  at  Macon,  at  a  littie  before  8 
o'clock  p.  m.  The  message  was  orli^nally 
written  on  a  night  blank.  Plaintiff  asked 
Palmer  to  get  it  off  right  away,  and  Palmer 
called  hta  attention  to  the  fact  that  It  was 
on  a  night  blank,  and  said  he  would  change 
it  and  put  It  on  a  day  blank.  A  day  blank 
Is  attached  to  the  original  message,  which 
shows  that  It  was  intended  to  be  transmitted 
that  night  Plaintiff  paid  25  cents,  which 
was  the  price  charged.  The  telegram  was 
flied  In  Macon  during  office  hours.  Prior  to 
tliat  time,  plaintiff  had  sent  some  mesmges 
from  Macon  to  Byron  after  8  o'clock  at  night, 
which  were  transmitted  and  delivered.  The 
office  at  Byron  Is  open,  and  an  operator  is 
there,  ail  nlgbt  Neither  the  night  operator 
nor  day  operator  at  Byron  is  an  employ^  of 
the  defendant  Plalutiee  knew,  before  send- 
ing the  message  in  auestion.  that  tbe  day 
operator  at  Byron  was  accustomed  to  go  off 
duty  at  7  o'clock  p.  m.  Frequentiy,  the  day 
and  night  operator  exchanged  time,  but  the 
time  of  the  day  operator  ends  at  7  p.  m. 
Both  operators  do  business  for  defendant 
Sometimes  messages  which  plaintiff  sent  to 
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Byron  after  7  p.  m.  were  d^vered  imaer  a 
apodal  anangement  to  pay  for  tHe  delivery, 
trat  be  has  wnt  otber  meaaages  without  mak- 
ing any  Bocb  arrangements.  No  charge  Is 
made  for  deUvery  at  Byron  In  the  daytime, 
but  the  operator,  as  a  usual  thing,  does  not 
jrat  herself  to  the  trouble  to  deliver  messages. 
Sometimes  they  put  themselres  to  the  trouble 
to  deliver  them  at  night,  and  sometimes  they 
do  not  It  was  admitted  that  Bzelle  lives 
within  the  corporate  limits  of  Byron.  The 
message  In  question  was  received  at  Byron 
at  7:47  a.  m. 

For  the  defendant,  the  tesUmony  was  to 
the  following  effect,  In  brief:  Both  the  day 
and  night  operators  at  Byron  are  paid  by  the 
railroad.  The  day  operator  Is  accustomed  to 
handle  business  for  defendant,  and  the  usual 
office  hours  of  defendant  at  Byron  ware  from 
7  a.  m.  to  7  p.  m.  Plaintiff  knew  what 
these  office  hours  were.  The  night  operator 
had  no  connection  with  the  telegraph  busi- 
ness of  the  defendant,  though  occasionally  he 
received  messages  for  defendant;  and  some- 
times urgent  messages  have  been  transmitted 
by  defendant  to  Byron  after  7  o'clock  p.  m.» 
and  delivered  that  night  The  office  at  By- 
ron was  the  same  for  defendant  and  the  rail- 
road. Defendant  did  not  keep  any  messen- 
ger boy  there  to  deliver  messages,  but  the 
day  operator  herself  employed  a  boy  for  the 
daytime,  who  does  not  stay  at  night  Fre- 
quently, before  the  time  in  question,  plain- 
tiff bad  been  notified  that  it  was  Imptactica- 
ble  to  deliver  messages  at  B}-ron  after  7 
o'clock  p,  m.,  unless  it  could  be  done  by 
special  arrangement,  because  the  office  hours 
had  passed.  Messages  were  received  from 
him  for  transmission  after  that  time  upon 
the  understanding  that  the  office  hours  at 
Byron  were  over,  but  that  there  was  an  opera- 
tor there  for  railroad  purposes,  and  an  ef- 
fort, would  be  made  to  get  him  to  have  the 
meeaage  delivered,  and.  If  there  was  any  ad- 
ditional expense,  plaintiff  was  to  settle  It 
the  next  day,  when  he  got  to  Byron.  No 
such  arrangement  seems  to  have  been  made 
as  to  this  particular  telegram.  The  message 
was  sent  from  defendant's  office  at  Macon  in 
a  few  minutes  after  business  opened  there  on 
the  morning  of  October  4th. 

The  first  ground  of  the  motion  was  that 
the  verdict  was  contrary  to  law.  The  elev- 
enth ground  was:  Because,  after  the  jury  had 
retired  and  had  been  In  their  room  some  time, 
they  returned  into  the  court,  and  requested  to 
be  recharged,  whereupon  the  court  charged  as 
follows:  "I  charged  you,  and  still  chaise 
you,  that  If  the  telegraph  company  received 
the  message  when  It  was  tendered  to  them, 
and  accepted  pay  for  its  transmission  and 
delivery,  and  said  nothing  about  whether  the 
office  hours  at  Byron  were  over,  or  not,  that 
they  were  bound,  by  such  reception,  to  trans- 
mit it;  and  the  only  thing  that  could  relieve 
them  from  the  penalty  would  have  been 
the  proof  that  they  made  all  due  effort  to 
transmit  it  to  that  office^  and.  If  there  Is  no 


proof  that  tbey  made'  any  dfort  to  transmit 
it  until  the  next  morning,  yon  would  be  au- 
thorized to  find  a  verdict  for  the  plaintiff  t<x 
the  penalty.  If,  at  the  time  of  the  reception 
of  the  message  and  payment  for  its  trans- 
mission, they  received  it  with  the  statement 
tlut  the  office  hours  at  Byron  were  over,  and 
they  accepted  It  with  or  upon  the  condition 
that  It  would  not  be  transmitted  until  the 
office  hours  on  the  following  day,  then  they 
would  not  under  those  circumstances,  have 
been  bound  to  transmit  It  until  the  opening 
of  office  houis  on  the  following  day.  And  if, 
after  the  opening  of  office  hours  on  the  fol- 
lowing day,  under  those  circumstances,  they 
transmitted  It  with  due  diligence,  Impartial- 
ity, and  good  faith,  they  would  not  be  sub- 
ject to  any  penalty;  but  If  they  faUed,  after 
the  opening  of  the  office  hours,  to  use  such 
diligence  and  good  faith,  tlien  they  would  be 
bound." 

Harris  &  Harris,  ftir  plalntitt  In  error. 
Oostin,  Guerry  &  EbUl  and'  Dorsey,  Brewster 
&  Howell*  t<x  defendant  In  errw. 

FOB  GUBXAM.   Judgment  afflimad. 

LUMPKIN,  3.,  not  presiding; 

(97  a«.  son 

BUOKHE  V.  STATE. 
(Supreme  Coun.  of  Georgia.   July  29,  1895.) 
CaiuiKAi.  Appeal  —  Assionhbnts  ow  Ebrob  — 

CSOKPBSBIONB  AS  BVIDBKOR. 

1.  A  ground  of  a  motion  for  a  new  trial  as- 
signing error  upon  the  admlsBion  of  a  portion 
of  the  evidence  of  a  named  witness,  viz.  "The 
part  thereof  pertaining  to  the  confession  of  the 
defendant  *  •  •  as  set  forth  by  brief  of 
evidence,"  and  which  does  not  otherwise  desig- 
nate the  evidence  objected  to.  presents  no  ques- 
tion for  consideration  by  this  court  In  alleg- 
ing error  upon  tht*  admission  of  evidence  it  u 
essential  not  only  to  state  the  ground  of  objec- 
tion taken  when  the  evidence  was  offered,  but 
also  to  set  out  in  the  motion  for  a  new  trial  or 
the  bill  of  exceptions,  as  the  case  may  be,  the 
evidence  itself  which  was  complained  of  as  in- 
admissible. 

2.  The  corpus  delicti  was  duly  proved,  and 
the  confession  of  the  accused  was  sufficiently 
corroborated  to  authorize  his  conviction. 

(Syllabus  by  the  Oonrt.l 

Error  from  superior  court,  Hart  county; 
Seaborn  Reese,  Judge. 

Ed  Rucker  was  convicted  of  larceny,  and 
brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Evans,  Craft,  and  Rucker  were  Indicted  for 
the  larceny  of  a  bale  of  cotton.  Rucker  was 
placed  upon  trial,  and  found  guilty.  His 
motion  for  new  trial  was  overruled,  and  he 
excepted.  The  motion  was  ui>on  the  general 
grounds  that  the  verdict  was  contrary  to  law, 
evidence,  etc.  Also,  because  the  court  erred 
in  admitting  the  testimony  of  McMuUan. 
the  prosecutor  in  the  case,— the  part  thereof 
pertaining  to  defendant's  confession,— the 
same  having  been  objected  to  on  the  ground 
that  it  was  not  freely  and  vcduntarlly  mad^ 
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but  induced  by  reward'  and  benefit  offered 
by  McHuUan,  '^s  set  fortb  1^  brief  of  evi- 
dence In  said  caae."  McMnllan  teatlfled  that 
he  lost  a  bale  of  cotton  between  Febmary 
15  and  Mardi  1,  1894,  In  Hart  county;  that 
he  never  did  find  the  cotton  after  It  was 
stolen;  that  it  was  taken  from  the  shelter 
of  the  bam  on  witness'  premises;  and  that 
It  was  about  a  week  after  It  was  taken  be- 
fore It  was  missed.  He  further  testified: 
"The  defendant  told  me  several  weeks  ago 
about  his  knowledge  of  this  bale  of  cotton 
belnf  taken  away.  He  told  me  this  In  the 
presence  of  Charley  Norman.  No  one  else 
was  present  The  statement  of  tbe  defend- 
ant was  freely  and  voluntarily  made  to  me. 
I  did  not  Induce  him  to  make  this  statement 
by  any  hope  of  benefit  I  did  not  extort  this 
statement  from  him  by  any  fear  of  injuiy 
or  punishment  to  him.  I  told  him  I  thought 
it  would  be  better  for  him,  and  would  go 
lighter  with  him,  to  tell  the  truth  about  It 
I  told  him  that  oh  Saturday.  I  did  not  tell 
him  that  at  the  first  time  he  disclosed  it  to 
me.  When  he  first  told  me  about  his  knowl- 
edge and  connection  with  It  I  did  not  say  to 
him  that  it  would  be  better  for  him.  I  told 
him  that  Saturday,  and  told  him  so  a  week 
ago.  Z  told  bim:  'Ed,  you  had  better  tell  the 
truth  about  It.  It  will  be  better  for  you.' 
That  was  what  I  said  to  him.  I  did  not  ap- 
proach Ed  on  the  subject  I  told  him  I  had 
missed  a  bale  of  cotton,  and  asked  him  to 
tell  me  about  it  I  believed  he  knew  about 
It.  I  did  not  tell  him  In  advance  of  any  state- 
ment by  him  that  It  would  be  better  for  him 
to  tell  about  the  transaction.  The  time  I 
made  that  suggestion  to  him  was  subsequent  to 
that  conversation, — on  Saturday;  and  I  have 
seen  him  several  times  since  then,  and  told 
him  It  would  be  better.  The  first  time  he 
made  disclosures  to  me  about  It  he  said  that 
be  himself  and  Bed.  Evans  and  George 
Craft  went  to  tbe  barn,  and  took  out  a  bale 
of  cotton,  and  put  It  on  an  ox  wagon,  and 
carried  it  down  tbe  path  to  the  big  road,  and 
took  It  over  to  Bed.  Evans',  and  put  tt  In 
his  straw  pen.  That  is  about  what  he  said. 
He  said  he  didn't  know  what  was  finally 
done  with  It.  He  was  living  on  my  place  at 
the  time,  and  knew  the  cotton  was  mine.  He 
nor  none  of  the  other  jwrsona  employed  on 
my  place  bad  my  authority  or  consent  to 
take  the  cotton  and  make  any  disposition  of 
It  whatever."  They  did  not  have  authority 
to  take  It  to  Bed.  Evans'.  It  was  done  In  the 
night.  Ed  said  he  was  there  with  the  other 
parties  who  got  the  cotton.  I  don't  know  that 
he  said  he  helped  to  put  it  In  tbe  wagon, 
but  lie  said,  'I  was  there.'  I  am  not  positive 
whether  he  said  'we'  or  'they'  put  the  bole 
of  cotton  on  the  wagon.  I  think  he  said  be 
insisted  on  the  moving."  Error  In  admitting 
the  testimony  of  Charley  Norman,  witness 
for  the  state,  as  to  the  confession  of  defend- 
ant, over  objection  that  tbe  same  was  not 
freely  and  voluntarily  made,  but  Induced  by 
reward  and  benefit  offered  by  McMullan,  "as 


set  forth  In  tiie  evidence  of  said  casfc"  Nor- 
man testified  that  before  the  confession  was 
made  McUnllan  told  def^idaiit  fbat  it  would 
be  better  tot  blm  to  tell  tbe  truth  about  it; 
It  would  be  some  lighter  on  bim.  Because 
defendanf a  confession  was  not  sufficiently 
corroborated  to  justify  a  T«rdlct  of  gaOty  in 
the  case.  It  appears  from  the  evidence: 
That  defendant  lived  on  the  place  of  McMul- 
lan off  and  on  for  10  years,  and  was  familiar 
with  the  premises.  That  about  March  1. 
18M,  a  witness  went  to  the  straw  pen  on 
the  place  of  Bed.  Evans,  and  It  seemed  that 
there  was  a  vacant  place  or  hole  in  the  straw 
pile;  a  square-looking  place,  and  looked  like 
somebody  had  moved  the  straw.  That  it  was 
about  as  lar^  as  a  bale  of  cotton  or  larger. 
That  witness  saw  no  cotton  there,  and  no 
wagon  tracks  about  the  place.  That  defend- 
ant, a  day  or  so  before  McMullan  missed  his 
bale  of  cotton,  had  a  talk  with  Alfred  Teas- 
ley  and  Bob  Hunt  at  the  gin  house  on  Mc- 
Mullan's  place,  and  said  he  could  take  a  bale 
of  cotton  and  McMnlLan  would  not  miss  It. 
That  defendant  talked  like  he  wanted  them 
to  go  in  with  him  and  take  one,  but  they  didn't 
agree  to  do  so.  That  defendant  did  not  say  he 
was  golngto  take  one,  but  just  said  McMullan 
had  so  many  a  fdlow  could  take  one  and  Mr- 
Mullan  would  never  miss  it  That  Teasley  told 
defendant  he  guessed  McMullan  Iiad  them 
counted.  Ttiat  defendant  did  not  ask  them  tu 
assist  him  to  take  one,  did  not  Insist  on  their 
taking  one,  but  was  just  talking  about  what 
they  could  do.  That  defendant  said  there  had 
tieen  a  bale  of  cotton  stolen  from  him,  and  he 
did  not  miss  It.  That  defendant  met  Hunt 
there  at  the  gate  one  nlghtand  said  something 
about  wanting  Hunt  to  watch  for  him.  He 
told  Hunt  to  stand  there  a,  while;  that  he 
had  some  fellows  down  there  waiting  for 
him.  That  Hunt  asked  tilm  what  was  hlti 
business,  and  defendant  told  him  to  staml 
there  a  while;  that  he  had  some  fellows 
down  about  the  road;  but  didn't  say  what  he 
bad  them  there  for.  That  this  was  about 
three  or  four  days  after  the  talk  at  the  gin 
bouse.  And  that  the  bale  of  cotton  was  miss- 
ing after  defendant  told  him  to  stand  there 
at  the  gate,  which  was  the  gate  going  into 
McMullan's  lot  The  defendant  made  a  state- 
ment, in  which  he  said  that  he  told  McMul- 
lan that  he  saw  the  boys  when  they  took  the 
cotton;  that  he  met  the  boys  in  the  road, 
when  he  told  him  what  they  were  going  to  do; 
that  he  told  them  he  was  not  going  to  have 
anything  to  do  with  It;  that  they  told  him  to 
go  up  to  the  gate,  and  told  him  that  If  ever 
he  told  anything  they  would  kill  him;  that 
he  had  nothing  to  do  with  putting  the  cot- 
ton on  the  wagon  or  helping  them  to  take 
It  off;  and  that  McMullan  misunderstood  him 
when  McMullan  said  he  (defendant)  told  Mc- 
Mullan be  helped  to  take  the  cotton. 

W.  L.  Hodges,  for  plaintiff  in  error.  W. 
M.  Howard,  SoL  Gen.,  for  the  State. 

PER  CURIAM.  Judgment  afilrmed. 
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(ST  Oft.  SU) 

WILSON  T.  BTATB. 
(Snpreme  Oonrt  of  Geor^   J11I7  28.  189S.) 

CRDUHAL  AmAI^RBTIBV. 

Where  a  motion  for  a  new  trial  is  baaed 
upon  the  general  ffroanda  that  the  Terdlct  is 
contrary  to  law  and  the  eridence,  and  alleges 
the  commission  of  no  error  at  the  triaL  the  sn- 
preme court  wiU  not  set  aalde  a  Tenuct  anp- 
ported  b7  the  evidmee  and  Mtprored  by  ttie 
conrt  bdow. 
(SjUabna  far  the  Oonrt) 

Brror  from  supertor  cotirt,  Warren  county; 
Seabwn  Reeae^  Judge. 

Eisan  WUbou,  baTlng'  been  convicted  on  a 
criminal  cbatge,  brings  oror.  Affirmed. 

E.  P.  DaTla,  for  plaintifF  In  errcH*.  W.  Bf. 
Howard,  Sd.  Gen.,  and  J.  M.  Terrell,  Atty. 
Oen;,  for  the  State. 

PBB  CUBIAM.   Judgment  affirmed. 


0«  Oa.  M8) 

BIVINS  et  al.  t.  MARVIN. 
(Snpreme  Court  of  Georgia.    May  1!^  1895.) 

SOPBUOB  OOVBT  — JURISniOnOK  —  APPOimVBNT 
OF  RbCBIVBE. 

1.  There  was  equity  In  the  petition,  and, 
the  supertor  court  having  taken  jurisdiction  of 
the  case,  that  Jurisdiction  could  not  be  ousted 
by  the  snbseauent  ai^olntment  by  the  ordinary 
of  an  adminTstratoT  of  the  decedent  whose  es< 
tate  was  in  controversy. 

2.  Under  the  pleadings  and  eTldence  in  this 
case,  the  order  appointing  the  receivers  was 
erroneous.  The  miun  defendant  being  undoubt- 
edly entitled  to  one-half  of  the  estate,  it  was  in 
no  event  necessary  to  put  in  the  hands  of  a  re- 
ceiver more  than  enough  of  the  proper^  to 
secure  to  the  petitioner  his  alleged  naif  of  the 
estate  in  case  his  heirship  should  be  established; 
and  under  the  allegations  and  proof  as  to  the 
solvency  of  the  defendant  above  referred  to  it 
was  error  to  appoint  a  receiver  at  ail  without 
first  allowing  that  defendant  the  opportunity 
to  give  a  bond  in  a  sufficient  atnount  and  so 
framed  as  to  fully  protect  the  petitioner  In  what- 
ever rights  he  might  be  able  to  establish  by  the 
verdict  and  Judgment  at  the  final  hearing.  Had 
such  bond  been  given,  the  petition  for  a  receiv< 
er  should  have  been  denied  altogether.  Direc- 
tion is  accordingly  given  that  uie  trial  judge, 
without  hearing  further  evidence,  so  modu^ 
the  order  already  passed  as  to  make  the  same 
conform  to  the  rulings  above  announced. 

(Syllabus  by  the  Oourt.) 

ErrOT  from  superior  court,  Dooly  county; 
G.  G.  Smith,  Judge. 

Petition  by  Francis  G.  Marvin  against  The- 
odora Bivlns  and  others.  There  was  a  judg- 
ment in  favor  of  petitioner,  and  defendants 
bring  error.  Brought  forward  from  the  last 
term.    Code,  H  4271a-4271c.  Reversed. 

Allen  Fort  and  Martin  &  Whipple,  for 
plaintlfls  In  error.  UttleJohn  A  Thompsmi 
and  J.  L.  HopUna  &  Sona,  for  defendant  in 
error. 


LUMPKIN,  J.  In  July,  1892,  Dr.  George 
W.  Marvin  died  fnteetate,  leaving  a  consid- 
erable eatate,  conalatlng  of  lands,  bank  stock, 
monpy,  notea,  and  accounts  and  other  per- 
BonaltT;.    Hla  widow,  Mrs.  Theodora  Mar- 


vin, by  whom  he  left  no  children,  suppodng 
herself  to  be  bts  only  belr  at  law,  took  pos-. 
session  of  his  entire  estate,  the  indebtednesa 
of  which  amounted  to  Uttle  or  nothing.  She 
afterwards  Intermarried  wltb  Joseph  B.  Biv- 
lns, and  at  the  time  the  petition  In  the  pres- 
ent case  was  filed  they  were  In  possession 
of  and  managing  the  property.  This  peti- 
tion was  filed  by  Francis  G.  Marvin,  a  eltl- 
sen  of  Nebraska,  who  claimed  to  be  a  son 
of  the  intestate  by  a  former  marriage,  and 
tber^ore  entitled  to  one-half  ot  the  estate 
aa  a  cofaeU:  with  Mrs.  Blvlna.  It  la  not  nec- 
essary to  the  present  purpose  to  set  forth  all 
the  contents  of  tbe  petition.  Its  material 
allegations  were  that  the  petitioner  was  en- 
titled  to  one-half  of  the  estate;  that  Mrs. 
Bivlns  and  her  husband  draled  tfaia  right,  wm 
mismanaging  the  property,  and  fiFandnlently 
making  away  with  It,  so  as  to  prevent  the 
petitions:  from  obtaining  his  share  of  the 
same.  Among  other  things,  the  petition 
prayed  for  an  injunctlcm  and  f<Hr  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  es- 
tate until  the  petlti«ier*8  rights  could  be 
duly  established  by  a  Jndpnent  hn  his  fovor. 
Afta>  the  filing  of  the  petition.  Bivlns  was 
appointed  administrator  of  Dr.  Marvin's  es- 
tate. The  answo"  denied  the  h^rahlp  of  the 
petitioner;  distinctly  alleged  the  solvency  of 
Mrs.  Bivlns,  and  her  ability  to  answer  to 
any  judgment  the  petltl<mer  might  obtain  in 
tbe  case  should  he  ivove  to  the  satisfaction 
of  the  court  that  be  really  was  an  heir  of 
Dr.  Marvin;  resisted  the  appolntm«it  of  a 
receiver,  and  prayed  that  the  estate  might 
be  duly  administered  and  wound  up  by  the 
administrator.  There  was  no  proof  of  In- 
solvency aa  the  itart  of  Mrs.  Blvlna,  but,  <m 
ttxB  contraiy,  tbe  evidence  tended  to  show 
that  she  was  amply  solvit  Besides,  It  ap- 
peared that  a  very  large  portl<Hi  of  the  es- 
tate—probably  more  than  half  of  It  in  value 
—consisted  of  pn^erty  which  it  was  not 
within  the  power  of  Mr.  and  Mra,  Blvbis  to 
put  beyond  the  reach  of  a  Judgment  of  the 
court,  especially  after  the  filing  ot  the  peti- 
tlim  and  the  pendente  of  litigation  thereon. 
It  also  appears  that  it  waa  a  matter  of  dis- 
pute between  the  parties  as  to  whether  ot 
not  certain  realty  in  the  city  ot  Atlanta  was 
a  part  of  Dr.  Marvin's  estate  or  belonged  to 
Mrs.  Bivlns  In  her  own  right.  The  court 
appointed  two  recovers,  wltb  authority  to 
take  poBsesslou  ot  all  the  prcstwty  in  omtro- 
versy  eocoept  the  Atlanta  real  estate,  and  as 
to  tliat  granted  an  InJnncUm  restraining  the 
defradants  from  disposing  of  tbe  same. 

L  It  is  well  settled  law  In  this  state  that 
courts  ot  eqnity  have  concurrent  Jurisdiction 
with  tbe  courts  of  ordinary  In  the  adminis- 
tration of  the  estates  of  deceased  persms 
In  all  cases  where  eanitable  intorference  is 
necessary  or  proper  to  tBn  full  ^ntectlra  of 
the  rights  of  the  parties  at  Intoreat  This 
undoubtedly  was  such  a  ease,  and  therefore 
the  superiOT  court  very  prop^y  took.  Juris- 
diction of  It,  and,  under  another  well-known 
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•qntty  rnla^  will  ret^  tiw  JnrlBdlcUon  un- 
til the  raipMtlre  rlcbta  of  the  extending 
parties  can  be  ascertained  and  adjudicated 
1^  a  proper  judgment  or  decree^  It  seema 
perfectly  clear  that  the  JnilBdicUon  thus  ob- 
tained by  the  superior  court  cannot  be  onat- 
ed  in^Iy  because,  after  the  petition  was 
filed,  an  administration  upon  tte  estate  was, 
tar  the  first  time,  aidced  for  or  obtained. 
Indeed,  this  might  have  been  a  case  for 
equitable  interference  even  If  an  admlnlstra* 
tor  had  been  appointed  before  the  petitltm 
was  filed;  and  certainly,  when  this  had  not 
bem  done,  the  sup«i^or  court,  which,  by  r^ 
son  of  its  Uirger  powers,  and  In  Tlew  of  the 
numerous  and  complicated  issues  InTOlved, 
Is  tbe  better  enabled  to  wind  up  and  dtepose  ' 
of  tbe  estate,  will  not  let  go  Its  hold  on  the 
parties  and  the  subject-matter  ot  dispute. 

2.  We  think  that,  In  any  view  of  the-mat- 
ter,  the  order  passed  by  tbe  judge 'was  un- 
necessarily broad  and  comprehenslT^  and 
operated  too  harshly  upon  the  unquestioned 
rights  of  Mrs.  Blrlna.    She  was,  beyond  any 
doubt,  entitled  to  one-half  of  the  estate  and 
its  income.   By  the  order  in  question,  she 
was  d^rlred,  so  far  as  her  Interest  in  the 
estate  was  concerned,  ot  ereryttilng;  not 
even  being  left  a  home,  or  a  single  dollar 
for  support   This  was  going  further  than 
was  requisite  for  the  fullest  protection  of 
the  phtintlff,  even  granting  that  his  claim  \ 
of  h^rshlp  was  demraistrated.   The  proper-  '■ 
ty  of  the  estate  was  such  that  it  would  have 
been  comparatlrely  easy,  if  a  receiror  was  , 
necessary  at  all,  to  put  a  portion  of  it  In  his  , 
hands;  and  erety  right  of  the  petitioner 
could'  have  been  sufficiently  protected  by 
making  such  pcHtlon  large  enough  In  ralue  ' 
Trt  (.'over  bis  half  of  the  estate  and  the  Income  j 
thereof  In  the  event  of  a  final  judgment  In  | 
his  favor.   No  part  of  tiie  income  could  be 
properly  paid  over  to  him  until  after  the 
rendition  of  such  a  judgment;  but  we  can  | 
see  no  good  reastm  why  Mrs.  Blvlns  should  ; 
hare  been  kept  out  of  the  enjoyment  and  I 
use  of  her  half  of  the  Income.  Again,  she  ' 
alleged  her  ample  solvency,  and  Introduced  ' 
evidence  strongly  in  support  ot  this  allega-  , 
tton.  and  there  was  no  evidence  to  the  con- 
trary.  While  she  did  not,  in  her  answer,  ' 
distinct]^  off'er  to  give  a  Ixmd  for  the  protec-  I 
tlon  of  the  plaintiff,  we  think,  under  tbe  dr-  ' 
cnmstances,  the  order  .of  the  court  Aould 
have  been  so  framed  as  to  allow  her  the  al- 
tematlre  of  doing  so,  Instead  of  perempto- 
rily and  uucondltfonally  directing  a  surren- 
der of  the  property  to  tbe  receivers.  If  such 
opportunity  had  be«i  nIlo^^'ed.  and  the  proper 
bond  had  been  glvm,  there  would  have  been 
no  need  for  a  receiver  at  all.   StiUwell  t. 
Savannah  Groc«y  Co.,  88  Ga.  100,  13  S.  E. 
963.   We  do  not  think  there  Is  any  neces- 
sity for  again  burdening  tbe  trial  judge  with 
a  full  bearing  of  the  interlocutory  matters  i 
Involved  In  this  case,  and  tiierefore  have  di' 
rected  that,  without  hearing  further  evi- 
dence, tbe  order  already  passed  be  so  modi-  I 


fled  as  to  make  ttie  same  eonftnin  Ito  tlie  rot 
Ings  herein  made.  Judgment  reveraed,  wttb 
direction. 

(»  Oft.  227) 

HBRNDON  V.  BLA.OK. 
(Sapreme  Court  of  Geor^   July  28,  ISKJ.) 

UU  JUDIOATA— D1BHIB8IRO  DiaTBIflS  WAMMAXr— 
EVIDBNCK— HlSMLBSS  BkBOR. 

1.  Where  a  ^stress  warrant  was  issued, 
to  which  a  counter  affidavit  wbb  filed,  and  upon 
the  trial  of  the  issue  thus  made,  in  a  justice'i 
coart,  the  masititrate,  after  hearing  the  evi- 
dence of  the  plaintiff,  rendered  a  -  jBOgment  dis- 
nda^ing  the  warrant  and  awarding  the  costs 
a^Inst  the  plainUff,  such  judgment  was,  in 
effect,  eqniyalent  to  a  judgment  of  nonsuit  only, 
and  couBtituted  no  bar  to  the  issuing  of  a  sec- 
ond distress  warrant  for  the  rent  alleged  to  be 
due  In  the  first.  After  the  filing  of  the  counter 
affidavit,  the  first  warrant  became  mesne  pro- 
cess, the  trial  was  similar  to  that  of  an  action 
at  law,  and  there  was  no  general  judgment  for 
the  defendant.  See  Phipps  v.  Alford.  22  S.  B. 
152,  95  Ga.  215.  and  cases  there  cited. 

2.  There  was  no  error  in  overruling  the  de- 
fendant's objection  to  the  admission  in  evidence 
of  the  written  contract  referred  to  in  the  third 
ground  of  the  motion  for  a  new  trial,  the  ob- 
jection being  that  the  paper  was  mutilated  and 
altered  materially  by  cutting  off  a  portion 
thereof.  Attached  to  the  bill  of  exceptions  was 
a  facsimile  of  this  paper,  and  It  does  not  ap- 
pear, upon  inapection,  to  have  been  materially 
mutilated  or  nltered. 

3.  Where  it  appears  that  a  considerable 
mass  of  testimony  was  offered,  apparently  as  a 
whole,  the  greater  part  of  which  was  manifest- 
ly irrelevant,  it  was  not  error  to  rule  out  all 
of  it,  although  some  portion  of  the  same  may 
have  been  relevant  and  pertinent.  If  there  was 
any  error  at  all  in  ruling  out  the  letters  offered 
in  evidence  by  the  defendant,  it  was  not  of 
sufficient  importance  to  require  a'new  trial. 

(SyQabus  by  the  Court) 

Error  from  superior  court,  Oglethorpe  coun- 
ty; Seaborn  Keese,  Judge. 

Action  by  T.  J.  Black  against  B.  T.  Hem- 
don.  Plaintiff  bad  judgment,  and  defendant 
brings  error.  Affirmed. 

The  following  Is  the  official  report: 

On  October  21,  1898.  T.  J.  Black  mode  affi- 
davit to  obtain  a  distress  vrarrant  against  B. 
T.  H^don, .  who  filed  a  counter  affidavit; 
and  on  the  trial  the  Jury  found  for  the  plaln- 
tifr.  «89.35  prtndpal  and  f 7.U  Interest.  De- 
fendant's motion  for  a  new  trial  waa  over- 
ruled. The  affidavit  for  the  warrant  alleges 
that  Black  rented  to  Hemdon,  by  and  with 
the  consrat  of  Mrs.  £3.  P.  Callaway,  about  35 
acres  of  land,  part  of  tbe  place  owned  by 
Mrs.  Callaway;  the  terms  of  rental  being 
that  Hemdon  was  to  pay  one-fourth  ot  each 
and  all  the  crops  raised  1^  bim  on  the  land 
in  188B,  as  rent  therefw;  the  land  so  rented 
being  a  field  near  tbe  bam,  and  known  as 
the  *'Bam  Field."  and  about  20  acres  there- 
of; also,  a  portion  of  said  place  known  as  the 
"George  Smith  Field."  opposite  the  Dorongh 
place,  containing  about  IS  acres.  The  coun- 
ter affidavit  alleges  that  Hemdon  nerer  rent- 
ed said  land  from  Black  for  tire  year  IS^ 
and  does  not  owe  Black  the  amount  distrain- 
ed for,  or  any  other  sum,  for  rent  Further, 
that  in  S^tember,  1883,  Black  made  affidavit 
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that  the  tent  here  dtetradned  for  was  due  and 
unpaid,  and  that  HerndoQ  was  his  tenant  and 
refased  to  pay  said  rent,  whereupon  a  dis- 
tress warrant  issued  for  the  rent  h&eia  dls* 
trained  for.  In  favor  of  Black,  against  Hon- 
don,  which  warrant  was  levied  on  the  prop- 
erty levied  on  In  this  case;  that  Henidon 
having  given  bond,  and  flled  his  affldarit  de< 
Dying  that  he  owed  Black  the  rent  distrained 
for,  the  same  came  on  to  be  tried  on  October 
14,  1893,  hi  a  justice's  court,  and,  after  hear- 
ing all  of  plaiDtifr's  evidence,  judgment  was 
given  by  the  court  for  the  defendant,  against 
the  plaintiff,  and  the  warrant  was  by  the 
coort  dismissed.  Wherefore  defendant  says 
he  does  not  and  never  did,  owe  plaintiff 
the  rent  distrained  for,  or  any  part  thereof, 
and  that  the  subject-matter  of  this  case  has 
been  fully  and  l^ally  adjudicated  by  a  court 
of  competent  jurisdiction.  By  amendment, 
Hemdou  set  forth  copies  of  the  proceedings 
in  the  justice's  court,  and  alleged  that  said 
case  was  tried  upon  the  issue  whether  he 
owed  the  plaintiff  any  rent,  or  was  his  ten- 
ant, and  upon  the  Introduction  of  all  of  plain- 
tiff's evidence,  and  argument  of  the  case,  the 
court  rendered  the  Judgment  pleaded  as  a  for- 
mer adjudication.  The  copy  of  the  affidavit 
for  distress  warrant  so  attached  appears  to, 
have  been  made  by  Black,  and  alleges  that 
HemdoD.  as  tenant,  is  Indebted  to  him  $100 
for  rent  of  farm  for  1893;  said  farm  situated 
on  the  road  leading  from  the  Washington 
road  to  Salem,  and  adjoining  farm  of  Oeorge 
H.  Smith  and  Annie  Smith.  Upon  this  affl- 
davit  the  warrant  was  Issued  September  22, 
1893,  and  Herndon  Interposed  a  counter  affi- 
davit alleging  that  the  sum  distrained  for  un- 
der the  warrant  he  did  not  owe,  nor  any  part 
thereof,  at  the  time  of  Issuing  said  warrant. 
Also,  attached  Is  a  copy  of  the  bond  given  by 
Kemdon,  after  which  appears  a  judgment 
signed  by  the  Justice  of  the  peace,— that  "up- 
on hearing  the  evidence  of  the  plaintiff  In  the 
within  case,  and  defendant's  motion  to  dis- 
miss being  argued  by  both  sides,  the  within 
distress  warrant  Is  dismissed,  and  judgment 
given  against  plaintiff  for  costs." 

At  the  trial.  Black  testified:  Rented  the 
land  occupied  by  Herndon  from  J.  I.  Calla- 
way In  January,  1893.  Had  heard  before 
that  he  and  Callaway  were  on  a  trade. 
Herndon  agreed  to  pay  Black  one-fourth  of 
all  the  ci-ops  raised,  as  rent  There  were 
grown  about  8  bales  of  cotton,  450  pounds,  at 
6%  to  7^  cents;  150  bushels  corn,  at  60 
cents;  30  or  40  gallons  syrup,  at  30  cents;  25 
busbds  cotton  seed  per  bale,  at  15  cents. 
Rent  was  due,  demanded,  and  unpaid.  Rec- 
ognized writing  as  Callaway's  In  letters  from 
Callaway  to  Herndon.  (Kent  contract  of 
Black  and  Callaway,  of  which  facsimile  la 
attached,  was  Introduced.)  Subrented  to 
Herndon  with  consent  of  Mrs,  E.  F.  Calla- 
way. John  L  Callaway  was  husband  of,  and 
agent  for,  wife,  Mrs.  B.  P,  Callaway,  In 
mating  to  Black,  and  acted  generally  as  her 
agent.  Herndon  testlfled:  "I  did  not  agiee 


to  rent  the  land  from  Black.  He  never  said 
anything  to  me  about  rent,  but  simply  point- 
ed out  the  land  I  might  occupy."  Sims  testi- 
fied: "I  was  present  all  the  time  Mr.  Black 
and  Mr.  Herndon  were  arranging  about  the 
land.  Nothing  was  said  about  rent  to  be  paid, 
or  about  Mr.  Black's  having  rented  the  laud. 
One-fourth  of  the  crops  Is  a  reascHiable  rent. 
Eight  or  nine  hundred  pounds  of  lint  Is  a 
reasonable  rent  for  the  land."  Hubbard  tes- 
tified: "I  rented  from  Mr.  Black.  Was  with 
him  and  Herndon  and  Stme,  when  looking 
over  the  land.  Heard  Mr.  Herndon  agree  to 
pay  Mr.  Black  one-fourth  of  all  the  crops,  as 
rent," 

The  motion  for  new  trial  Is  upon  the  fol- 
lowing groimds: 

(1)  Error  In  overruling  the  plea  of  res  ad- 
judicata. 

(2)  Error  to  refusing  to  admit  the  follow- 
ing testimony  of  defendant:  "The  plaintiff, 
in  September,  1893,  swore  out  a  distress  war- 
rant against  me  for  the  same  rent  now  In  dis- 
pute. Upon  the  trial  before  the  justice,  the 
plaintiff  introduced  all  his  evidence  going  to 
show  that  X  was  liable  to  blm  for  the  rent; 
and  I  Introduced  none,  but  went  to  trial  up- 
on his  evidence.  Upon  argument  by  both 
sides  upon  the  Issue  that  the  plaintiff  had  no 
right  to  demand  the  rent  distrained  for,  the 
court  decided  that  he  had'  not  the  right  to 
collect  the  same,  and  dismissed  the  warrant." 

(3)  Error  In  admitting  In  evidence  the  writ- 
ten rent  contract  between  plaintiff  and  J.  I. 
Callaway,  over  defendant's  objection  that  the 
same  was  mutilated,  and  materially  altered 
by  cutting  off  a  portion  thereof;  the  court 
not  requiring  any  explanation  of  the  mutila- 
tion, and  the  paper  coming  from  plaintiffs 
custody.  (Attached  to  the  bill  of  exceptions 
is  a  paper  Identified  by  the  judge  as  the  orig- 
inal facsimile  of  the  rent  contract  mention- 
ed. It  appears  to  have  been  written  upon  a 
folded  sheet  of  note  paper,  the  bottom  of 
which  has,  at  some  time,  been  cut  off.  It  re- 
cites that:  "This  memorandum  of  agreement 
between  John  I.  Callaway  of  the  first  part, 
and  T.  J.  Black  of  the  second  part,  wltness- 
eth,  that  said  Callaway  has  rented  to  said 
Black  for  the  year  1893  the  following  de- 
scribed lands  In  Oglethorpe  Co.,  Oa.,  to  wit: 
The  place.on  which  he  now  lives,  the  place  on 
which  Hubbard  now  lives,  and  what  is  known 
as  the  old  homestead  place,— save  and  except 
what  Is  sown  In  grain  and  rented  to  Holmes.— 
and  such  of  the  lands  south  of  Buffalo  Creek 
as  be  may  need;  be,  said  Black,  to  pay  for 
same  1-4  (one  fourth)."  Here  ends  the  first 
page;  and  the  second  is  as  follows:  "Said 
Callaway  also  agrees  to  let  sd.  Black  have 
the  wagons  and  other  Implements  he  has  on 
land  during  said  year.  Witness  our  hands, 
this  Jany.  21st,  m   Jno.  L  Callaway.") 

(4)  Error  in  ruling  out  tht  following  testi- 
mony of  defendant:  VIn  1892  I  lived  in  Au- 
gusta. In  January,  1893,  J.  I.  Callaway 
wrote  me,  urging  me  to  come  to  his  place. 
I  replied  that  I  would  do  so  if  he  could  make 
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It  to  my  interest  for  two  «r  three  years. 
He  then  wrote  me  the  secoDd  letter  [ahowlng 
them].  In  response  to  tliat,  I  came  to  this 
county  Febroary  2,  1893.  and  went  to  Mr. 
Black,  as  Mr.  Callaway  had  directed  me,  to 
be  shown  the  land  I  might  occupy.  I  show- 
ed Mr.  Black  Mr.  Callaway's  letter,  at  his 
house.  While  I  was  there,  Mr.  J.  J.  Sims 
brought  Mr.  Black  a  letter  fnmi  Mr.  Calla- 
way.  I  asked  Mr.  Black  If  It  was  anything 
about  me.  He  said  it  was  about  the  same  as 
Mr.  Callaway's  letter  to  me.  I  never  made 
any  reply  to  Mr.  Callaway's  last  letter  to  me, 
and  made  no  flual  arrangement  with  Mr. 
Black  then.  A  few  days  later,  Mr.  Black, 
Mr.  Hubbard,  and  Mr.  Sims  went  with  me 
over  the  land;  and  Mr.  Black  pointed  out  the 
land  that  I  could  hare,  that  he  and  Mr.  Hub- 
hard  bad  not  rented.  I  knew  that  they  had 
rented  some,  but  did  not  know  what,  or  how 
much.  I  told  them  that,  if  I  was  to  Interfere 
with  either  of  them,  I  would  not  move  from 
Augusta.  Mr.  Black  said  he  had  rented  only 
what  he  needed.  I  regarded  him  only  as  Mr. 
Callaway's  agent  to  point  out  the  land,  and 
thought  I  was  renting  from  Mr,  Callaway, 
on  the  terms  in  his  last  letter.  Mr.  Callaway 
knew  I  had  moved.  I  wrote  him  on  otho- 
business  in  May.  In  the  fall  he  was  here. 
He  came  to  where  I  was  boiling  syrup,  and 
said  he  willed  to  see  me.  I  was  busy  then, 
and  he  afterwards  sent  Mr.  Sims  to  see  me 
about  the  rent.  I  offered  him  eight  hundred 
pounds  of  lint  cotton,  which  I  thought  fair 
rental,  but  he  refused  to  accept  It  This  was 
before  the  present  warrant  was  sworn  oat. 
Did  not  pay  to  Callaway,  or  any  other  per- 
son, the  rent  for  the  land." 

(5)  Error  in  mllngout  the  following  letters: 

"Stephens,  Ga.,  Jany.  19,  1893,  Mr.  B.  T. 
Herndon,  Augusta,  Oa.— Dear  Sir:  Mr.  J.  J. 
Sims  (my  brother-in-law)  has  just  Informed 
me  thut  you  had  been  here  looking  at  my 
plantation  in  Oglethorpe,  this  county;  says 
he  wrote  me  at  ]/>ulSTille,  Ky.,  in  reference 
to  it  If  you  will  come  up  Saturday  or  Sun- 
day, I  will  wait  over  to  see  you.  From  what 
I  can  leam,  you  are  the  kind  of  man  I  have 
been  hunting  for  years.  There  is  no  place 
in  the  South  that  will  compare  with  mine  for 
grass,  grain,  and  atock.  Be  certain  to  come 
up  at  once.  I  am  certain  we  can  trade. 
Yours,  truly,  John  I.  Callaway, 

"If  you  can't  come,  you  can  write  me  at 
Louisville,  Ky.  My  address,  after  next 
Wednesday,  will  be  Jno.  I.  Callaway,  Atty.  at 
Law,  IxiuIsTllle,  Ky." 

"Louisville,  Ky.,  Jauy.  28,  1893.  B.  T. 
Herndon,  Augusta,  Ga.— Dear  Sir:  Yours  of 
the  26th  inst.  just  received,  and  contents  not- 
ed. It  will  be  impossible  for  me  to  meet  you 
on  Feb.  Snd.  Besides,  I  have  made  arrange- 
ments for  a  great  deal  of  the  land  during  the 
present  year.  However,  there  is  enough  left 
for  a  couple  of  families  to  cultivate.  If  you 
will  see  Mr.  T.  J.  Black,  any  arrangement 
yon  can  make  with  him  for  the  year  will 
meet  my  approval;  that  is,  he  can  show  you 


house  and  lands,  and  I  will  leave  it  to  you  as 
to  rent  You  can  pay  what  you  please  (keeo 
this  a  secret)  for  this  year.  I  will  be  down 
In  August.  U  noUiing  prevents,  and  can  tnen 
make  arrangements  for  the  future.  There  is 
no  such  place  in  the  South;  not  only  the  beat 
for  grass,  grain,  and  stock,  but  equally  as 
fine  for  cotton  and  other  {iroducts.  By  stay- 
ing on  It  a  year  yon  will  grow  lamiliar  with 
the  character  of  the  land,  its  different  sons, 
mode  of  culture,  etc,  etc  You  can  go  there 
now,  and  sow  oats,— level  ground  for  mow- 
ing grass,  etc.,— and  plant  other  crops  as  you 
may  determine  beat.  I  am  anxious  to  get 
a  man  who  thoroughly  understands,  and  will 
know  how  to  manage,  such  a  place,  especially 
since  Mr.  Black  will  go  to  the  'Old  Home- 
stead* after  this  year.  I  think  I  have  made 
yon  a  most  excellent  offer,  and  hope  yon  will 
find  It  to  your  interest  to  accept  the  same. 
You  can  move  at  once.  Mr.  Black  will  be 
glad  to  have  you  come.  You  cannot  find  an- 
other place  in  the  South  the  equal  of  this. 
Yours,  truly,  Jno.  L  Callaway." 

S.  H.  Sibley,  for  plaintiff  In  en»r.  W.  H. 
Howard,  for  defendant  in  error. 

PBR  CURIAM.  Judgment  affirmed. 

LUMPKIN.  J.,  not  pKBldins; 


m  Ga.  788) 

HITT  et  al.  v.  AMERICUS,  PRESTON  ft 
LUMPKIN  WAREHOUSE  &  COM- 
'     PRBSS  CO.  et  al. 
(SuprSme  Court  of  Georgia,    Aug.  16. 1895.) 

*  COXTRACTB — iNTERPRBTATIoy — EVinSKCB. 

Where  complicated  qnestlons  of  fact  are 
involved  in  the  interpretation  of  written  con- 
tracts, which  are  in  themselves  bo  far  ambign- 
OQS  as  to  rei^ulre  the  aid  of  extrinsic  evidence 
and  the  services  of  a  jury  in  arriving  at  the 
real  intention  of  the  parties;  and  where,  out  of 
a  transaction  collateral  to  the  main  contract 
oat  of  whldi  the  contentions  of  the  parties  arise, 
one  of  them  has  obtained  a  judgment  at  law. 
which  is  assailed  by  the  other  upon  the  groand 
of  fraud  in  its  procurement  and  the  validity  of 
which  is  dependent  upon  what  view  may  be 
taken  bv  the  jury  of  the  main  agreement  te- 
tweeu  the  parties,— the  judge  of  the  snperior 
court  upon  application  for  injunctioQ,  should 
not  in  advance  of  a  finding  by  tie  jury,  in  effect 
finally  adjust  the  conflicting  equities  between 
the  parties,  and^  by  a  denial  of  a  temporary  in- 
junction, pracbcally  accomplish  this  resnlt 
In  such  a  case  an  Injunction  should  be  granted, 
preserving  the  existing  status  of  ^e  parties,  nod 
in  the  granting  of  such  injunction  the  judge  may 
impose  such  conditions  upon  the  complainant  as 
wiu  secure  to  the  respondent  such  rights  as 
may  he  awarded  to  him  by  the  final  decree  in 
the  case. 
(Syllabus  by  the  Court) 

Error  from  sup«1or  court,  Sumtw  county; 
W.  H.  Fish,  Judge. 

Action  between  W.  M.  Hitt  and  others  and 
Amicus,  Preston  &  Lumpkin  Warehouse  ft 
Compress  Company  and  others.  From  the 
judgment  W.  M.  Hitt  and  others  bring  error. 
Brought  forward  from  the  last  twm.  Ood^ 
ii  4271a-1271c.  Reversed. 
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Allen  Fort  and  X  F.  Watson,  for  plaintiffs 
In  error.  B.  A.  ^vUna  and  W.  B.  Kay,  for 
d^endants  la  error. 

PBB  OURIAM.   Judgment  reraved. 


(9t  Oa.  288) 


DUNOAN  T.  CLABE. 


(Snpreme  Oonrt  of  Oeorsia.    Hut  15.  1895.) 

IiAKDLOED  AXD  TbKAHT  — LiSK  OH  CXOFB  — 

Fbiokitt. 

Althongh  the  special  lien  of  a  landlord 
for  rent  on  crops  made  upon  land  rented  from 
him  dates  from  the  maturity  of  the  crops,  and  is 
■nperior  in  dignity  to  the  lien  of  an  older  com- 
mon-law jadgment  against  the  tenant,  yet 
where  the  rent  is  payable  in  money,  and  the 
tenant  delivers  the  whole  or  a  portion  of  the 
crops  to  the  landlord  in  payment  or  satisfac- 
tion of  the  rent  debt,  the  landlord  takes  the 
same  nibject  to  the  lien  of  the  older  judgment, 
and  cannot  resist  the  enforcement  thereof  by 
claiming  the  property,  but  must  assert  the  prior- 
ity of  his  lien  tor  the  rent  by  foreclosing  the 
same  and  claiming  the  proceedB  of  the  sale. 

(Syllabns  by  the  Court.) 

Brror  from  superior  court,  Gatoosa  county; 
T.  W.  Milner.  Judge. 

In  an  action  by  J.  E.  Duncan,  to  recover 
rent,  against  one  McGhee,  W.  H.  H.  Clarlc, 
the  landlord,  Intervened,  as  claimant,  on  levy 
of  execution.  From  a  judgment  for  claimant, 
plaintiff  brings  error.  Brought  forward  from 
the  last  term.  Oode,  H  4271ar-427l£.  Be- 
rersed. 

W.  B.  Mann*  for  platnflff  In  error.  J.  H. 
AnderB<m.  for  defendant  In  error. 

LUMPKIN,  J.  The  rent  due  by  McGhee 
to  bis  landlord,  Ola^  tor  the  tract  ot  land 
tot  the  year  1891,  was  payable  In  mtmey. 
The  tenant  dellT^ed  to  the  landlord.  In  j/Vf' 
ment  of  the  rent,  com  raised  upon  the  land 
that  year.  Duncan  had  tbe  coin,  while  In 
dark's  possession,  levied  Tspoa  under  an 
execution  Issued  from  a  common-law  Judg- 
ment rendered  In  1883.  Clark  filed  a  claim, 
and  the  questlim  was  whether  the  jvoperty 
was,  was  hot,  subject  Sectl<ni  2289  of 
the  Code  declares  tbat:  "When  the  rent 
agref.d  to  be  paid  Is  a  part  of  the  crop,  such 
portion  shall  not  be  liable  to  be  levied  on  by 
any  process  for  debt  against  the  tenant:  pro- 
vided, the  contract  Is  In  writing  and  the  rent 
does  not  exceed  one-half  of  the  crop.'*  In 
Toler  T.  Seabrook,  89  6a.  14,  this  court.  In 
ctmstruing  section  2263  of  Irwin's  Code  (It 
being  the  same  as  the  aboye^pioted  section 
of  tbe  presratt  Code),  held  that  this  section 
applied  only  when  the  rent  was  for  a  frac* 
tionia  part  or  share  of  the  crop,  and  not 
wtaore  It  was  a  fixed  amount  Tbe  rent  stlp* 
nlated  in  tbat  case  was  35  bags  of  cotton  and 
600  buflbels  of  com.  In  Stalllngs  v.  Harrold, 
jfAnson  &  Co.,  60  Ga.  478,  It  appeared  that 
tUa  firm  bad,  under  the  law  then  In  force,  a 
lien  upon  the  ck^b  of  one  Jowers  for  sup- 
plies fnndshed  Um  to  make  tbe  sam^  and 


tbat  he  delivered  to  them  certain  cotton  in 
part  payment  or  aatlsftuitlon  of  this  lien. 
After  such  delivery  the  cotton  was  levied  up- 
on  under  an  older  judgment  against  Jowers. 
in  tKvet  ot  StaJUngs,  and  Harrold,  Johnson 
ft  Co.  interposed  a  claim  to  tbe  cotton.  Up- 
on this  state  of  facts,  this  court  distinctly 
held  tbat,  thougb  the  crop  lien  was  of  su- 
perior dignity  to  that  of  tbe  judgment,  its 
priority  could  not  be  asserted  by  a  mere 
claim  at  law,  but  by  foreclosure  and  claiming 
the  proceeds  of  tbe  sale.  In  other  words,  It 
was  beld  tbat  the  lien  of  Harrold,  Johnson 
ft  Go.  was  not  title,  and  tbat  the  title  which 
they  had  acquired  In  consequence  of  the  de- 
livery of  tbe  cotton  to  them  by  Jowers  was 
not  good,  as  against  tbe  older  judgment,  and 
that  tbe  special  crop  lien  was  one  which  had 
to  be  asserted  by  sale  uaAec  legal  process, 
and  not  by  mere  detentlou  or  retention  of 
the  property  in  pursuance  of  delivery  by  the 
debtor.  This  case,  In  principle,  rules  the 
case  at  bar.  TbB  controlling  difference  be- 
twera  the  case  in  60  Chi.,  just  mentioned,  and 
that  of  Duidln  v.  Hill,  75  Ga.  228,  is  that  In 
the  latter  the  rent  stipulated  tor  was  a  part 
of  the  crop  In  kind;  and  according^  It  was 
held  that  after  the  tenant  bad  actually  deliv- 
ered to  the  landlord,  in  settlement  of  the 
debt  for  zent,  a  part  of  the  crop,  which  was 
afterwards  levied  upon  by  a  general  Judg- 
ment creditor  of  the  tenant,  the  landlord 
could  properly  file  a  claim  to  tbe  property. 
While  no  section  of  tbe  Code  was  <^ted  In 
the  opinion,  tbe  decision  was  in  perfect  har- 
mony vrlth  the  section  above  quoted. 

The  act  of  December  22, 1884  (Acts  1884r^. 
p.  91),  which  controls  the  present  case,  is 
really  the  same,  In  substance,  as  section  2289 
of  the  OKle,  witb  the  proviso  omitted.  The 
case  of  Almand  t.  Scott.  80  Oa.  95,  4  S.  TS. 
892,  decided  dnce  tbe  passage  of  this  act,  Is 
also  somewhat  In  point  It  was  there  held 
that  where  a  landlord,  having  a  Uen  upon  bis 
tenant's  crop  for  supplies  furnished,  wished 
to  protect  himself  from  a  levy  under  a^  older 
judgment,  he  could  not  do  so  by  mere  claim, 
but  must  foredose  bis  Uen,  and  have  the 
property  sold  under  It.  The  case  of  Wi^ns 
T.  Tmnlin  (decided  April  1,  1895)  23  S.  E. 
-—,  Is  dlsUngnishable  from  the  case  at  bar. 
Indeed,  that  case  was  decided  upon  its  own 
peculiar  facts.  There  It  appeared  tbat  the 
mortgage  was  to  secure  the  payment  of  a 
promissory  note  given  tor  the  piuchaae  mon- 
ey  of  the  Identical  property  described  In  the 
mortgage.  When  the  note  matured,  nothing 
whatever  had  been  paid  upon  it.  and  the  pur- 
chaser, being  unable  to  pay  It  In  cash,  sim- 
ply returned  to  the  seller  the  property  Itself, 
In  satlatactlon  of  the  debt  It  appeared,  be- 
yond question,  tbat  this  was  done  in  absolute 
good  faith,  and  vrlthont  fraud  of  any  kind, 
and  tbat  the  pn^rty  was  not  worth  more 
than  the  amount  of  the  note.  Wblle  It  is  tme 
that  the  mortgage  did  not  vest  any  title  In 
tbe  mortgagee,  he  had,  both  In  law  and  In 
Justice,  the  highest  and  best  lien  upon  the 
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property;  and,  aa  between  hlmsdf  and  the 
debtor,  there  was  certainly  no  good  reason 
why  the  latter  should  not  be  permitted  to 
surrender,  in  satisfaction  of  the  note  and 
mortgage,  the  very  property  for  which  th^ 
were  given.  In  a  esse  of  this  fclnd  the  op- 
p<»rtnnity  to  petpetrate  a  fraud  upon  other 
persons  was  rery  slight  Indeed,  If  It  existed 
at  all;  for  er^  one  well  knows  that  per- 
sonal pn^rty,  after  being  used.  Is  rarely 
worth  as  much  as  It  was  before.  Again,  the 
mortgagee  had  shown  diligence  contract 
log  for  a  lien  upon  the  property  sold,  the 
purpose  of  which  was  to  secure  beyond  per- 
adrentute  the  payment  of  the  purchase  mon- 
ey. In  shor^  it  was  simply  a  case  where  (me 
bought  from  another  property  for  whldi  he 
was  vnable  to  pay,  and  sutwequently  return- 
ed It  to  the  seller  In  settlement  of  the  debt, 
who  at  that  time  had  a  higher  and  better 
right  than  any  other  person  to  make  his  mtm- 
«y  out  of  this  veiy  pn^>erty,  and  the  circum- 
stances were  such  that  no  other  creditor 
could  posstldy  be  Injured  by  permitting  this 
to  be  done.  See  Basin  t.  Swann,  79  Ga.  703, 
4  S.  EL  8S2.  In  the  case  at  bar  the  Uen  of 
the  landlord  for  his  rent  arose  1^  operation 
of  law,  and  not  by  virtue  of  a  contract  he 
had  himself  niad&  It  covered  the  entire 
crop  of  the  tenant,  and  it  is  obvioos  that  In 
such  a  case  the  landlord  and  tenant,  by  col- 
lusion between  themselves,  could  easily  de- 
fraud Judgment  creditors  of  the  latter,  if  he 
were  allowed,  hy  merely  delivering  the  crops, 
or  a  portion  thereof,  to  the  landlord,  to  vest 
in  him  a  title  which  would  be  superior  to  the 
Uen  of  existing  Judgments  against  the  ten- 
ant The  tenant,  by  delivering  to  the  land- 
lord mote  tlian  enough  of  the  crops  to  satisfy 
the  landlord's  lien,  could,  with  the  tatter's 
connivance,  cover  up  property  really  subject 
to  Judgments  held  by  other  creditors.  Hence, 
in  such  cases,  as  was  suggested  in  StalUnga  v. 
Harrold,  supra,  the  necessity  that  the  prop- 
erty be  legally  administered,  and  the  proceeds 
paid  out  according  to  due  ^ority,  thus  giv- 
ing to  all  persons  interested  the  assurance  of 
obtaining  their  exact  rights.  No  such  neces- 
sity exists  where  a  speclAc  article  of  person- 
ally 18  given  up  in  satisfaction  of  the  identi- 
cal mortgage  debt  contracted  in  purchasing 
It  Again,  section  2288  of  the  Code,  which, 
as  we  have  seen,  was  mtt,  relatively  to  the 
questlou  in  hand,  affected  by  the  act  of  1884, 
seems  to  imply  that,  unless  the  rent  agreed 
to  be  paid  Is  a  part  of  the  crop,  the  landlord 
cannot  take  it  from  the  tenant  free  from  lia- 
bility to  be  levied  on  under  process  against 
the  latter.  The  decision  of  tills  court  In  the 
case  of  Stewart  v.  Berry,  84  (in.  177, 10  S.  E. 
GOl,  was  based  expressly  upon  section  35^(1 
of  the  Code,  wlilch  distinctly  declares  that 
when  a  person  holds  property  under  a  bond 
for  titles,  and  the  purchase  money  has  been 
partially  paid,  the  same  may  be  levied  upon 
under  Judgments  against  such  person,  and 
the  entire  Interest  stipulated  in  the  boiid 
shall  be  sold,  etc.,  and  It  Is  therefore  manifest 


that  the  declslcnt  in  'VngglnB'  Case  ta  not  In 
conflict  with  the  case  Just  mentioned.  Jods- 
ment  reversed. 


(9S  Oa.  SM) 

PALMHE  V.  YOUNG. 
(Supreme  Court  of  Georgia.    May  18,  188S.} 

MoBTOaSS  FOSBCLOSCRB  —  SU.1  —  PUBCBASK  BT 

MORTOIOBK. 

1.  Where,  by  the  terms  of  a  mortgage,  b 
power  is  conferred  upoa  the  mortgagee  to  aell 
the  mortgaged  property  in  satisfaction  of  the 
debt  secured  thereby,  such  stipulation  does  not 
impose  upon  the  mortgagee  such  a  special  per- 
sonal trust  as  tliat  the  sale  thereunder  conM 
only  be  conducted  by  himself  in  person.  The 
conduct  of  such  a  sale  is  a  purely  mmUtcrial  act, 
does  not  In  any  manner  affect  the  real  execo- 
tion  of  the  power,  and  may  he  performed  by 
the  mortgagee  tlurough  the  instrumentality  of 
an  auctioneer  or  any  similar  agent 

2.  While,  as  a  general  rDle.  no  trustee  can 
purchase  trust  property  at  his  own  sale,  yet  if 
such  mortgagee,  under  such  a  mortgage,  at  a 
sale  of  the  mortgaged  property  in  the  execution 
of  the  power,  himselr  becomes  the  purchaser, 
the  sale,  if  made  fairly  and  without  fraud.  Is 
not  void,  hut  only  voidable  at  the  election  of 
the  mortgagor  to  redeem  at  any  time  before 
final  jndgment  of  eviction;  and  this  is  true, 
although  the  power  of  sale  does  not  in  terms, 
confer  upon  the  mortgagee  ttie  power  to  pur- 
ji^aBe  the  mortgaged  property  at  a  sale  mmAe  la 
pursuance  thereof. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Montgomery 
county;  E.  A.  Hawkins,  pro  hac  Judges- 
Action  of  ejectment  by  John  Young  against 
Joseph  Palmer.  Plaintiff  obtained  a  verdict 
and  a  new  trial  was  denied.  Brought  forward 
from  the  last  term.  Code.  S3  4271ar4271fr 
Defendant  brings  error.  Affirmed. 

B.  A.  Smith,  for  plaintiff  Sn  error.  J.  E. 
Wootm  and  J.  H.  Martin,  for  defendant  in 

error! 

ATKINSON,  J.  To  secure  ^e  payment  «t 
a  debt  to  th»n.  Palmer  executed  a  mortgage 
to  mils.  Young  &  Co.,  by  means  of  wldcb  he 
created  a  Uen  upon  the  premises  In  ^spute 
in  their  favor  for  the  amount  of  the  debt 
In  the  mortgage  was  a  power  of  sale  confer- 
red iqion  the  mortgagaea,  but  tbems  was  no 
egress  provMon  authorlalng  tbem  to  become 
purchasers  at  the  sale  of  the  mwtgaged  prop- 
erty. Upon  maturity  of  the  defbt,  it  re- 
maining impald,  they  advertised  and  exposed 
the  property  tor  sale  In  accordance  Xflfb  the 
terms  and  stipulations  of  the  poww  contain- 
ed In  tbe  mortgage  deed.  At  the  sale  neither 
of  the  mortgagees  was  present  bnt  it  was 
conducted  by  the  sheriff  ot  the  conu^,  who 
acted  In  the  capaolty  of  anctlonew;  aiid  at 
the  sale  the  property  was  bid  by  a  third 
person,  for  tbe  ben^t  of  the  mortgagees, 
and  not  on  his  own  behalf;  and  he  anbse- 
quentily,  at  the  reanest  of  the  mortgagees, 
conveyed  to  John  B.  Young,  who  waa  him- 
self an  individual  member  of  tlie  partnership 
of  Ellis,  Young  &  Ca  The  mmtgagees. 
virtue  of  tbe  power,  conveyed  to  the  pnr^ 
chaser  who  bought  fw  tbiem  at  ttie  sal^  and 
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he,  In  turn,  conTeyed  to  John  R.  Young. 
Young  brought  an  actlcwof  ejectment  against 
the  mortgagor,  Introduced  la  evidence  the 
deeds  executed  in  pursuance  of  the  sale  un- 
der the  power  contained  in  the  mortgage,  and 
upcm  the  trial  recovered  a  verdict  against 
the  mortgagor.  A  motion  for  a  new  trial  was 
made,  and  two  questions  arise  for  considera- 
tion in  this  case. 

1.  The  first  question  is  whether  Bills. 
Young  &  Co.,  being  empowered  to  sell  this 
property,  could  delegate  that  authority  to 
some  person  other  than  themselves.  We 
think  that  their  actual  physical  presence  at 
the  sale  was  not  essential  to  Its  validity. 
While  the  partnership,  who  are  the  mort- 
gagees, occupied  in  a  certain  sense  the  po- 
sition of  a  trustee  with  respect  to  this  prop- 
erty, we  do  not  think  that,  with  respect  to 
the  mere  conduct  of  the  sale,  the  trust  Im- 
posed was  of  such  a  special  personal  char- 
acter as  that  the  saJe  could  only  be  conducted 
by  the  mortgagees  in  person.  The  mere  con- 
duct of  the  sale  Is  at  best  a  purely  minis- 
terial act  It  Involves  the  exercise  of  none  of 
those  elements  of  discretion  and  personal  con- 
fidence which  ordinarily  make  Imperative  the 
personal  execution  of  a  special  trust;  and  if 
the  sale  be  conducted  by  such  ministerial 
officer,  and  the  mortgagee  thereafter  ratify 
the  sal^  there  being  no  omission  to  give  due 
notice  of  the  time  and  place  of  sale  as  re- 
quired by  the  terms  of  the  mortgage,  we 
know  of  no  reason  why  this  should  not  be  a 
good  execution  of  this  power.  Indeed,  It  has 
been  so  b^d  in  courts  of  last  resort  in  many 
of  the  states  of  the  Union.  In  the  case  of 
Dnnton  y.  Sbarp^  decided  by  tbe  supreme 
court  of  UisdsalppI,  April  17,  1803,  and  re- 
ported in  12  Sonth.  SOU,  It  was  hdd  that  tbe 
personal  attendance  of  the  trustee  at  the  sale 
under  the  deed  of  trust  was  not  necessary, 
and  that  he  could  act  through  others  in  ad- 
Tertislng  and  auctioneering  the  land,  it  being 
sufficient  If  this  was  done  with  bis  approval 
uid  sanction.  In  Munn  t.  Burgee,  70  IlL 
604,  it  was  decided  that  where  a  sale  was 
conducted  by  an  attorney  for  the  mortgagee 
In  bis  absence,  and  the  mortgagee  subse- 
quently ratified  the  sale  by  making  the  deed, 
the  sale  Is  not  rold.  To  tbe  proposition  tlut 
It  Is  not  necesdaiy  thpt  the  sale  be  conducted 
personally  by  the  mortgagee,  or  that  he  be 
present  thereat,  see  Boone,  Mortg.  S  210.  cit- 
ing Fofoirty  T.  Sawyer,  23  CaL  570;  Parker 

Banks.  79  N.  a  480;  Hubbard  v.  Jarrell, 
23  Md.  66;  Watson  r.  Sherman,  84  III.  263. 
See,  also,  Jones.  Sfortg.  S  18G1.  Even  If  tills 
be  an  irregularity,  It  is  not  a  matter  of  such 
vital  consequence  as  would  avoid  the  sale. 
If  voidable  by  reason  thereof,  the  remedy 
was  for  tbe  mortgagor  to  avail  himself  ot 
bis  eqnli^  of  redemption. 

2.  The  next  question  which  we  come  to  c<m- 
Bider  is  whether  or  not  the  mortgagees,  at 
thdr  own  sale,  could  legally  purchase  the 
mutgaged  property,  and.  If  not,  to  what  ex- 
tent a  want  of  pow»  In  the  mortgagees  to 

T.226.E.no.l9-^9 


purchase  would  affect  the  validity  of  tbe 
sale.  There  Is  considerable  conflict  of  au- 
thority upon  this  question,  some  of  the  coiurts 
holding  that  a  mortgagee  under  such  a  power 
can  l^ally  purchase  the  mortgaged  property, 
and  one  of  the  best  considered  cases,  viz. 
Howards  v.  Davis,  6  Tex.  174,  assigns  as  a 
reason  why  a  mortgagee  should  have  the 
power  to  purchase  at  such  a  sale  the  follow- 
ing: "A  mortgagee  is  a  trustee,  but  In  a 
qualified  sense.  He  does  not  hold  for  the 
benefit  of  others,  but  for  himself.  He  Is  a 
cestui  que  trust  as  as  trustee.  He  has 
an  Interest  in  the  property.  It  Is  pledged 
e^ressly  to  secure  his  claim,  arid,  were  he 
deprived  of  the  power  to  purchase,  he  might 
suffer  a  great  loss  by  "ta  sale  at  a  low  price. 
He  has  an  Interest  that  tbe  bid  shall  amount 
to  bis  incumbrance,  and  that  tbe  property 
be  not  sacrificed,  to  the  injury  as  well  of  the 
mortgagor  as  the  defeat  of  his  own  claim,  as 
this  may  be  the  only  fund  for  the  discharge 
of  his  debt.  Sales  at  foreclosures,  whether 
under  a  power  or  by  decree,  are  open  and 
public,  and  are  made  after  long  notice;  and  It 
Is  to  the  Interest  of  the  mortgagor  that  the 
mortgagee  shall  enter  into  tbe  competition 
at  the  sale,"— while  In  other  of  the  states  the 
doctrine  prevails  that  a  purchase  by  a  mort- 
gagee of  the  mortgaged  property  under  such 
a  power  is  Ipso  facto  voidable.  In  some 
states  such  a  sale  may  be  avoided  by  a  dis- 
affirmance thereof  by  the  mortgagor  within  a 
reasonable  time.  The  rule  may  be  stated  to 
be  In  such  cases  that  an  unauthorized  pur- 
chase by  tbe  mortgagee  arms  a  mortgagor, 
or  his  successors  In  title,  with  an  option  to 
have  the  sale  declared  Invalid  and  the  right 
of  redemption  established.  It  would  seem 
that  such  a  purchase  is  good  for  all  purposes, 
except  that  it  does  not  bar  the  mortgagor's 
equity  of  redemption.  The  mortgagor  may 
elect  to  abide  the  sale,  or,  at  his  election,  he 
may  redeem;  and  while,  in  tbe  execution  of 
tbe  power,  there  might  be  such  fraud  as 
would  of  Ita^  avoid  the  sale,  and  which 
would  authorize  a  court  of  equity  to  set  it 
aside  without  reference  to  the  equity  of  re> 
demption  still  remaining  in  the  mortgagor, 
yet,  if  the  sale  be  fiUrly  made  and  free  from 
fraud,  it  cannot  be  attacked  and  set  aside  . 
as  a  void  sale,  simply  because  the  mort- 
gagee was  blms^f  tbe  purchaser  thereat 
Brides,  according  to  the  authorities,  there 
Is  less  strictness  in  applying  the  rule  to 
cases  of  a  mortgagee  purcliaslug  at  his  own 
sale  und«:  tbe  power  than  there  is  in  the 
case  of  a  trustee  purchasing.  A  mortgagee 
in  such  a  case  is  not  merely  a  trustee,  but 
he  is  also  a  cestui  que  trnst,  and,  as  such, 
has  an  Interest  to  protect.  See  2  Jones, 
Mor^.  I  18S1.  The  question  as  to  whethra 
this  sale  was  fairly  conducted  was  found 
favorably  to  the  plaintiff  in  this  case,  who 
holds  under  the  mortgagees.  The  legal  title ' 
passed  to  him,  subject  to  be  divested  by  the 
mortgagor  paying  to  him  the  amount  of  the 
debt  to  secure  which  the  mortgaged  pren- 
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Ises  were  pledged.  When  he  brought  the  ac- 
tion In  ejectment,  he  had  an  unimpeached 
legal  title  derived  from  the  mortgagor  under 
a  sale  of  hla  property,  which  np  to  that  time 
had  been  acquiesced  In  by  the  latter.  The 
mortgagor  had  the  right  at  any  time  to  dis- 
affirm this  sale,  and  avail  himself  of  his  eq- 
uity of  redemption.  This  he  might  have  done 
by  filing  an  equitable  plea,  tfflidering  the 
debt  due,  at  any  time  before  final  Judgment 
of  eviction  against  him;  but,  not  then  dis- 
afflrming  the  sale  by  the  mortgagee,  he  is 
concluded  by  this  verdict;  and  the  sale  being, 
as  we  hare  before  said,  in  all  r^pects  fair 
and  regular,  and  in  accordance  with  the  pow- 
er conferred  by  the  terms  of  the  mortgage 
deed,  the  court;  properly  declined  to  set  aside 
the  verdict  and  award  a  new  trial.  Let  the 
judgment  ot  the  court  below  be  affirmed. 


(96  Ga.  816) 

POSTAL  TELEGRAPH  CABUS  CO.  t. 
DOUGLAS  et  aL 

(Sapreme  Oonrt  of  GeoTi^a.   Jnly  29.  ISKJ.) 

LuBiurr  ov  Bailm  foh  Hire— SnrnoiBKor  of 
Etidbncb. 

1.  The  action  being  for  the  value  of  a  horse 
alleged  to  have  been  kUIed  by  hard  driving  and 
improper  usage  on  the  part  of  an  employe  of 
the  defendant,  to  whom  the  animal  had  been 
hired,  the  deciarattoo  of  this  employe,  made  on 
the  road,  while  returning  from  his  journey,  aft- 
er  the  horse  had  become  sick,  that  he  (the  em- 
ploTd)  had  just  discovered  this  fact,  if  admis- 
sible in  evidence  at  all,  was,  in  the  absence  of 
any  testimony  as  to  how  he  bad  previoDsly  nsed 
or  treated  the  animal,  of  no  material  weight  w 
importance,  and  its  rejection  was  not  cause 
for  a  new  trial. 

2.  In  view  of  the  Judge's  explanatory  note, 
the  charge  complained  of.  even  if  erroneous, 
could  have  resulted  in  no  injury  to  the  defend- 
ant. 

3.  The  evidence  for  the  plaintiffs  made  out 
a  prima  facie  case,  and,  while  that  Introduced 
in  behalf  of  the  defendant  might  have  warrant- 
ed inferences  which  would  have  authorized  a 
verdict  for  the  defendant,  yet  as  it  failed  to  in- 
troduce 88  a  witness  the  employe  above  men- 
tioned, or  to  account  for  his  absence,  and  it  is 
manifest  that  he  alone  knew  the  real  truth  of 
the  case,  as  to  how  the  animal  had  been  used  or 
treated  before  becoming  sick,  this  court  will 
not  disturb  the  judgment  of  the  trial  court  In 
refusing  to  set  the  verdict  aside. 

(ByllabuB  by  the  Court) 

Error  from  city  court,  Floyd  county;  W. 
T.  TurnbuU,  Judge. 

Action  by  James  Douglas  &  Co.  against  the 
Postal  Telegraph  Cable  Company.  Plaintiffs 
had  Judgmnit,  and  defendant  brings  error. 
Affirmed. 

The  following  Is  the  ofllcial  report: 

Douglas  &  Co.,  liverymen,  sued  the  tele- 
graph company  for  damages  which  they  al- 
leged they  sustained  because  of  the  wrongful 
treatment  and  driving  of  a  horse  hired  by 
.  them  to  one  of  defendant's  linemen,  John 


Dempsey,  to  be  used  In  the  aenice  of  de- 
fendant, aa  fluch  lineman,  by  reason  of 
which,  it  was  alleged,  the  horse  died.  There 
was  a  rerdlct  for  plaintiff  ft>r  |1S5  principal. 
Defendant's  motton  for  a  new  trial  was  over- 
ruled, and  It  excepted.  Tbe  motion  contain- 
ed the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.,  and  that  It 
was  excessive;  also,  because  the  court,  on 
moUoa  of  plaintiffs,  ruled  out  the  followli^ 
testlmimy  of  John  Winkle:  "When  I  got  to 
where  Dempsey  was,  he  said  he  had  Just  dis- 
covered that  the  horse  was  sick."  Movant 
Insists  that  what  Dempsey  said  when  Win- 
kle went  to  hhn,  and  he  was  In  the  act  of 
trying  to  get  the  horse  up,  and  was  caring 
for  It,  was  res  gestse,  and  tended  to  show 
that  Dempsey  had  used  proper  care  In  the 
managemrait  of  the  horse.  The  evidence  In- 
troduced prior  to  the  evidence  of  Winkle, 
ruled  out  as  above  stated,  was  to  the  effect 
that  Dempsey  was  acting  as  lineman  for  de- 
fradant;  that  plaintiffs  hired  a  htvse  and 
buggy  to  him,  and  he  took  his  tools  and  wire 
to  go  to  Gores,  about  20  miles  from  Rome; 
that  the  horse  was  sound,  worth  (135,  and 
was  well  when  he  left  Rome  with  the  horse, 
about  8  or  9  o'clock  In  the  morning;  that  he 
came  back  the  next  day  without  the  bc«se. 
and  said  it  had  died  on  the  road.  Winkle 
testified,  among  other  things,  that  he  lived 
on  the  road  between  Rome  and  Gores,  about 
12  miles  from  Rome,  and  S  or  9  miles  from 
Qores;  that  he  saw  John  Dempsey  in  the 
road  about  100  yards  from  his  (witness') 
house,  2%  hours  before  sundown;  that  the 
horse  laid  down,  and  witness  went  there; 
that  the  horse  seemed  to  be  sick;  that  wit- 
ness and  Dempsey  did  everything  they  knew 
of  to  help  the  horse,  etc.  Error  In  charging: 
"You  will,  under  rules  I  have  given  you, 
weigh  all  the  evidence  in  the  case,  and  see 
upon  which  side  the  preponderance  Is;  and 
you  will  find  your  verdict  for  the  plaintiff  or 
defendant  as  yoTn  may  find  the  preponder- 
ance of  the  evidence."  Movant  contends 
that  if  the  testimony  was  evenly  balanced 
the  verdict  should  be  for  the  defendant,  and 
that  rule  should  have  been  given  to  the  Jury, 
as  a  modification  of  the  charge  as  given.  In 
a  note  the  court  states:  "ThQ  court  did  pre- 
viously charge  that  the  burden  was  on  plain- 
tiff to  make  out  a  prima  facie  case,  but  that. 
If  they  believed  the  plaintiff  had  made  out 
a  prima  facie  case,  then  the  burden  would 
be  shifted  to  the  defendant,  and  it  would 
then  be  for  the  Jury  to  weigh  all  of  the  evi- 
dence, and  determine  In  whose  favor  the  evi- 
dence preponderated." 

Fouchfi  ft  Fonche,  for  plaintiff  In  error. 
Reece  ft  Denny,  for  defendants  In  error. 

PER  CURIAM.   Judgment  alBormed. 
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FALMOUB  T.  DURHAM  FEBTILIZBB  CO. 

(Snprane  Cktnrt  of  Oeoisia.    July  29,  1895.) 

Bail  Tbotxr— IiipRtso!iifiirT  or  Dbviitdast— 
Pliadiko. 

1.  Where  the  defendant  in  an  action  of  bail 
troTer,  being  unaWe  to  give  the  security  re- 
qaired  by  iaw,  was  imprisoned  for  a  failure  to 
deliver  op  the  proiwrty  sued  for,  neither  a  pe- 
tition filed  by  him  under  section  3420a  of  the 
Code  to  obtain  a  release  from  the  imprison- 
ment, nor  the  i^aintiff'B  traverse  or  answer  to 
the  same,  nor  any  of  the  proceedings  had  in 
this  matter,  formed  any  part  of  the  pleadings 
npon  either  side  in  the  main  action. 

2.  If  the  plaintifC  in  aadt  action  faik  to 
show  title  iu  himself,  he  cannot  recover  either 
the  property  sued  for  or  Its  valne  in  money,  al- 
though it  may  be  conceded  at  the  trial  that  the 
defendant  was  indebted  to  the  plaintiff  for  the 
property  in  question,  the  defense  being  that  the 
defendant  had  purchased  the  property,  and  was 
liable  on  account  for  its  value.  An  action  of 
trover,  which  proceeds  upon  the  assumption 
that  the  plaintiff  has  the  title  to  the  property 
sued  for,  cannot,  under  any  circumstances,  be 
converted  into  an  action  on  account  for  the 
price  of  property  sold  and  delivered,  which  nec- 
essarily involves  the  contrary  assumption  that 
the  title  had  passed  to  tlie  defendant 

3.  The  foregoing  notes  practically  dispose 
of  all  the  questions  made  ia  the  motion  for  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error,  from  superior  court,  Hall  county;  C. 
J.  Wellborn,  Judge. 

Action  by  Durham  Fertilizer  Company 
against  J.  L.  Paimour,  There  was  a  Judg- 
ment in  favor  of  plaintiff,  and  defendant 
brings  error.  Reversed. 

The  following  is  the  official  report: 

The  Durham  Fertlllsser  Company  sued  Fal- 
mour  in  ball  trover  for  the  recovery  of  cer- 
tain bags  of  guano,  alleged  to  be  of  the  value 
of  $416.10.  It  appears  from  the  record  that 
Paimour,  being  imprisoned  onder  the  bail 
process,  presented  his  petition  for  release 
from  custody  on  the  ground  tbat  he  was  un- 
able to  give  the  bond  and  security  required, 
and  unable  to  produce  the  property  sued  for; 
and  tbat  In  this  petition  be  stated  tbat  he 
purchased  from  plaintiff  several  tons  of 
fertilizer,  and  under  the  contract  with  plain- 
tiff was  to  glre  his  notes  for  the  same, 
payable  November  15  and  December  15, 
1880,  and  was  to  sell  the  fertilizer  to  farm- 
ers on  time,  taking  their  notes  tbosfor, 
payable  In  November  and  December,  ISQO, 
and  was  to  collect  said  notes,  and  out  of 
the  proceeds  to  pay  said  purchase  notes; 
that  under  the  contract  plaintiff  furnished 
him  with  the  fratlllser,  which  be  sold  to 
farmers,  taking  their  notea  therefor;  that 
these  notes  are  not  yet  due,  but  be  holds 
them,  and  will  proceed  to  collect  them 
promptiy  at  maturity,  and  pay  plaintiffs  their 
proportion;  and  that  he  has  tendered  to 
plaintiff  Us  pnHDissory  note,  according  to 
the  contract,  and  has  been  and  is  ever  ready 
and  willing  to  deliver  plaintiff  his  note  due 
November  and  December  iS.  1890,  In  accord- 
ance with  said  contract,  for  the  fnll  amount 
of  the  tatiOza  at  bis  contract  price.  He 


was  released  from  custody  under  this  peti- 
tion, it  being  provided  In  the  order  of  release 
thai;  It  appearing  tbat  be  had  sold  certain 
of  the  guano,  and  taken  notes  therefor,  pay- 
able  to  himself,  be  be  restrained  from  Bell- 
ing, assigning,  etc.,  any  of  said  notes,  with- 
out first  paying  plaintiff  the  amount  due  It 
thereon,  and,  In  case  of  collection  on  said 
notes,  from  using  the  money,  without  first 
paying  plaintiff  the  amount  due  It  .on  such 
collection.  It  was  further  ordered  that  he 
make  a  return  to  the  court  of  bis  collections 
on  the  guano  sales,  at  the  court  to  which  , the 
case  stood  for  trial.  Upon  the  trial  of  the 
cause  there  was  a  verdict  for  plaintiff  for 
$416.10,  with  Interest.  Defendant's  motion 
for  new  trial  was  overruled,  and  be  excepted. 
The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  court  erred  in 
allowing  plaintiff,  over  defendant's  objection, 
on  the  trial  of  the  case,  to  treat  bis  petition 
for  release  and  plaintiff's  answer  to  the  same 
as  a  part  of  the  pleadings  in  the  action  to  re- 
cover the  guano.  Movant  contends  tbat 
these  proceedings  had  nothing  to  do  with  the 
pleadings  in  the  trover  case,  and  were  no 
part  of  the  record  proper. 

Error  in  allowing  plaintiff,  over  defend- 
ant's objection,  to  set  up  Its  answer  to  his 
petition  for  release  as  a  part  of  its  original 
action  to  recover  the  guano.  Movant  con-  . 
tends  that  said  answer  was  not  a  part  of  the 
original  action,  and  that  it  was  error  to  bo 
con^der  It 

Error  In  allowing  plaintiff,  over  defendant's 
obJecti<»i,  to  amend  its  answer  to  his  peti- 
tion for  release,  by  inserting  near  the  end 
of  said  answer:  "And  that  on  final  trial  of 
said  case  respondents  be  allowed  to  take  a 
Judgment  against  said  J.  L.  Paimour  for  the 
amount  he  owes  respondents."  Movant  con- 
tends that  said  answer  was  no  part  of  the 
pleadings  in  the  action  to  recover  the  guano, 
had  never  been  made  a  part  of  plaintiff's  pe- 
tition by  any  order  or  amendment,  and  tbat 
said  amendment  was  Illegal  and  unauthor- 
ized; and  that,  If  said  answer  was  properly 
a  part  of  the  pleadings,  the  amendment  set 
up  a  new  and  distinct  cause  of  action,  and 
should  not  have  been  allowed. 

Error  In  refusing  to  charge  the  following 
written  request  of  defendant:  "If  plaintiff 
sold  the  guano  In  question  to  the  defendant, 
and  the  defendant  la  indebted  to  plaintiff  tor 
the  same,  plaintiff  could  not  recover  in  this 
action."  Allseed  to  be  error,  because  plain- 
tiff sued  In  trow,  claiming  titie  to  tbe  guano, 
and  defoidant  insisted  that  the  evidence 
showed  he  had  purchased  the  guano  outright, 
and  was  simply  Indebted  to  plaintiff  on  ac- 
count; and  the  refusal  so  to  charge  placed 
no  issue  before  the  Jury  regarding  the  ques- 
tion of  titie,  or  ot  bargain  and  sale,  to  the 
guano  at  the  time  of  the  commencement  of 
the  action. 

Error  In  charging:  "Now,  In  this  case  the 
defendant  seta  up  an  answer,  or  made  an 
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anawer,  to  plalntllTs  case.  In  wblch  answer 
he  Insists  that  this  guano  was  not  tbe  prop- 
erty of  the  plaintiff,  but  that  It  was  his;  or 
that,  at  least,  be  held  it  under  a  contract  the 
terms  of  which  he  *understood'  to  state  that 
he  insisted  that  under  the  tenuB  of  that  con- 
tract, when  the  guano  came  into  his  posses- 
sion, that  it  toolE  the  title  out  of  the  plaintiff 
in  the  case,  and  that,  therefore,  the  plaintiff 
was  not  entitled  to  recover  In  an  action  of 
this  sort  The  plaintiff,  after  this  answer  of 
defendant,  said,  In  effpct,  'If  what  you  say 
Is  tme  as  to  bow  you  got  XKissession  of  the 
property,  then  you  owe  us  for  the  guano,  and 
under  this  action  we  brought  here  we  will 
take  the  value  of  the  guano;  we  will  accept 
that  In  lieu  of  the  guano  Itself.'  Well,  coun- 
sel for  the  defendant  in  this  case  has  insist- 
ed that  that  could  not  be  done.  The  court 
has  held,  however,  that  It  could  be,  and.  in 
so  far  as  the  legal  question  affects  the  case, 
why,  you  are  to  consider  that  as  the  law  of 
it,— what  the  court  has  ruled.  I  charge  you 
that  If  the  defendant  admitted  In  his  pleas 
that  be  got  the  guano,  and  that  be  owes  for 
the  guano  under  a  given  state  of  facts  set 
up  by  himself,  that  then  it  is  legitimate  for 
the  plaintiff  in  the  case  to  accept  the  theory 
of  the  case  presented  by  the  defendant  him- 
self; and,  if  that  Involves  indebtedness  up- 
on the  part  of  the  defendant  to  the  plaintiff, 
the  plaintiff  would  be  entitled  to  recover 
whatever  the  defendant  admitted  to  be  due, 
if  be  admitted  anything  to  be  due."  Alleged 
to  be  error,  because  It  amounted  to  Instruct- 
ing the  jury  that  defendant  h.id  admitted 
that  be  purchased  and  owed  for  the  guano, 
and  aslied  them  to  find  for  plaintiff.  It  with- 
drew from  the  Jury  the  question  as  to  wheth- 
er plaintiff  bad  the  right  to  maintain  an  ac- 
tion of  trover,  and  In  ftct  withdrew  every 
fact  from  their  consideration  except  that  of 
amount,  If  any,  defendant  had  admitted  to 
be  due.  Further,  t)ecause  the  charge  was 
otherwise  illegal,  and  unantborlxed  by  the 
pleadings  and  evidence. 

Error  in  charging:  "Now,  under  the  state 
of  facts  In  the  contract  in  this  case,  the 
plaintiff  Insists  that  the  title  remained  in  them 
to  tills  property,  that  they  bad  a  certain  In- 
terest In  it,  and  they  sued  In  trover.  The 
defendant  produces  the  contract,  and  says 
that  under  this  state  of  facts  trover  is  not 
the  remedy;  that  be  Is  only  ludel>ted  to  them. 
Well,  I  charge  you  that  under  that  contract, 
then,  and  under  one  state  of  facts,  trover 
might  liave  been  brought.  Tliei-e  Is  a  stipu- 
lation in  It  that  title  to  it  shall  remain  in 
them  until  It  is  sold,  or  until  the  notes  for 
which  It  la  sold  are  depositpd  with  thcra  as 
collateral  security.  If  they  Iiroiifrht  trover 
imder  the  impression  that  this  state  of  facts 
existed,  which  left  title  in  them,  when  In 
truth  it  was  not  In  them,  and  It  Is  made  to 
appear  by  the  other  side  that  a- different  state 
of  facts  existed,— that  is  to  say,  that  the 
guano  was  not  in  his  possession,  but  was 
sold  or  liad-  been  sold,  and  that  he  had  failed 


to  deliver  or  deposit  the  notes  for  which  the 
guano  had  been  sold,  or  to  give  hia  own 
notes  for  it,-4t  is  competent  for  the  plain- 
tiff, who  has  commenced  his  action  of  tro- 
ver upon  B  supposed  state  of  facts  different 
from  that,  to  amend  his  pleadings  so  as  to 
conform  to  the  state  of  facts  set  up  by  the 
defendant  in  his  pleadings,  and  would  be  en- 
titled to  recover  the  amount  that  be  did  him- 
self  admit  to  be  due  in  the  state  of  facta  be 
sets  up."  Alleged  to  be  error,  because  it  In- 
structed the  jury  as  to  what  the  stipulations 
in  the  contract  were,  and  that  under  plain- 
tiff's view  of  the  facts  trover  could  be 
brought.  Further,  because  It  Instructed  the 
Jury  that  xmder  the  pleadings  as  they  were  set 
up,  and  under  the  evidence  and  admissions  of 
defendant,  plaintiff  could  recover.  Further, 
in  Instructing  them  that  If  plaintiff  made  a 
mistake  In  bringing  action  in  trover,  yet.  if 
defendant  admitted  he  had  not  paid  for  the 
guano,  or  had  not  complied  with  his  contract 
In  other  respects,  that  this  would  entitle 
plaintiff  to  recover  what  defendant  admit- 
ted to  be  due.  Further,  because  the  charge 
was  not  authorized  by  the  evidence  and 
pleadings,  and  was  otherwise  illegaL  Fur- 
ther, error  in  holding  that  the  action  of  tro- 
ver could  be  changed  by  amendment  into  one 
of  debt.  Further,  in  holding  that  if  de- 
fendant had  sold  the  guano,  but  liad  failed 
to  carry  out  bis  contract  to  pay  for  It,  or 
give  his  note  for  It,  plaintiff  could  recover 
the  purchase  price  of  the  same  In  this  ac- 
tion of  trover. 

Error  In  charging:  "Now,  if  you  are  satis- 
fled  that  the  defendant  In  the  case  received 
the  guano  sued  for  here,  and  that  he  soM 
It,  and  has  not  paid  for  it,  and  you  arc  fur- 
ther sstisfled  that  he  got  possession  of  it  im- 
der  contract  that  left  the  title  to  the  guano 
In  the  plaintiff,  the  Durham  Fertlllner  Com- 
pany, until  it  was  sold,  or  until  the  notes 
for  which  it  was  sold  were  deposited  with 
that  company  as  collateral  security,  then  the 
plaintiff  would  be  entitled  to  recover  the 
value  of  the  guano  that  was  disposed  of  by 
the  defendant,  and  not  accounted  for."  Al- 
leged to  be  error,  in  holding  that.  If  defend- 
ant sold  the  guano,  as  he  bad  a  ri;;ht  to  do, 
but  failed  to  keep  his  contract  to  pay  for  It 
or  give  notes  for  it,  such  a  violation  of  his 
contract  would  give  plaintiff  a  right  to  re- 
cover in  Its  action.  Further,  because  not 
authorized  by  the  pleadings  or  ertdencct,  and 
otherwise  illegal. 

Error  lb  clinrging:  "You  will  understand 
that  It  la  no  longer  Insisted  that  the  de- 
fendant in  the  case  has  got  the  guano  it- 
self. It  Is  admitted  that  he  has  made  some 
disposition  of  It,  and  the  plaintiff  is  only 
seeking  now  to  recover  the  value  of  the 
guano  that  has  been  unaccounted  for  up  to 
.  this  time  by  the  defendant  I  charge  you  that 
he  is  entitled  to  recover  whatever  be  sliows 
to  be  the  value  of  the  guano  so  unaccounted 
for,  with  Interest  from  the  date  of  when 
the  last  payment  would  have  been  doe  under 
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this  cmtmct  Ton'can  see'vbat  that  ia,— 
Deoamlwr  15,  1880,  I  beUere."  Allesed  ta 
be  eiTor,  becaiue  tt  amounted  to-  luBtrncttaig 
tbe  inry  to  find  for  the  plaintiff,  and  left 
tbem  no  discretion  save  aa  to  the  Taloe  of 
the  gnano  unaccounted  for.  Atao  because 
otherwise  unanthortxed  by  the  plehdlngs  and 
evktence,  and  lUsval. 

H.  H.  Dean,  for  plaintiff  In  error.  W.  L. 
Telford,  for  ^e^endant  In  otot. 

PBIB  GUBIAM.   Jndgment  nreraed. 


(97  Ga.  HO 

UATOB.  BTO.,  OF  CUMMING  et  al.  t. 
PUETT. 

(Supreme  Coort  of  Georgia.  Jnlr  29,  1885.) 
HtmiciFAi.    CoRPOBATions  —  Town  Mabshax.  — 

POWXR  TO  SlBCT— COK8TABIi>ft^-Colr 

z.BonoN  tir  TAZS8. 

1.  Inasmuch  as  the  charter  of  the  town  of 
Oamminff  (Acts  1884-fiS,  p.  414)  decLaree  that 
either  of  the  constables  of  the  militia  district 
in  which  that  town  is  situated  Is  authorized,  em- 
powered, and  required  "to  Ictt  and  collect  all 
fi.  fas.  and  enforce  all  orders'*  of  tbe  conncll, 
and  inasmuch  aa  that  charter,  while  adopting 
nnmerons  sections  of  the  general  law  for  the 
incorporation  of  towns  and  Villages  as  embodied 
Iih  the  Code,  expressly  omits  section  779,  which 
authorizes  the  election  of  a  marshal,  the  mayor 
and  coondl  have  no  anttority  to  elect  a  mar- 
shal eo  nomine;  and  therefore,  if,  contrary  to 
law,  they  went  through  the  form  of  electing  a 
Derson  to  this  office,  he  had  no  authority  to  levy 
a  tax  fi.  fa.  Issued  by  tbe  direction  of  such  may- 
or and  council,  but  ttie  duty  of  levyina  the  same 
devolved  upon  one  of  Ibe  constables  above  men- 
tioned. 

2.  Althoogh  section  786  of  the  Code,  which 
was  adopted  as  a  part  of  the  charter  of  the 
town  of  Cummlng,  confers  upon  the  council  the 
authority  "to  preserve  peace  and  good  order 
therein,  and  for  this  purpose  to  appoint,  when 
necessaiT,  a  police  force  to  assist  the  'marshal' 
in  the  disdiarge  of  his  duties,"  and  although 
section  790  of  the  Code,  which  was  also  adopted 
as  a  part  of  this  charter,  provides  that  "it  shall 
be  the  duty  of  tbe  'marshal'  to  collect  the  town 
or  village  taxes,"  etc.,  the  langtiage  of  these 
sections  is  to  be  considered  In  connection  with 
the  express  terms  and  provisions  of  the  act 
Inconwrating  the  town,  tbe  manifest  purpose 
of  which  was  to  dispense  with  the  office  of  mar- 
shal, and  impose  the  duties  which  would  or^ 
dinarily  devolve  apon  that  officer  upon  the  con- 
stables of  the  district.  Therefore  it  would  be 
incumbent  upon  the  "police  force"  referred  to  in 
the  former  section.  If  appointed,  to  assist  the 
constables  as  ex  officio  marshals;  and  the  duty 
of  collecting  taxes,  provided  for  In  the  latter 
section,  is  to  be  performed  by  these  constables, 
or  one  of  them,  acting  la  the  capadty  of  mar- 
shaL 

S.  Under  section  788,  it  Is  within  the  pow- 
er of  the  mayor  and  council  of  Cummlng  to  re- 
vise  the  returns  of  taxpayers  in  that  town,  and 
to  correctly  assess  the  property  of  a  taxpayer 
whenever,  in  their  judgment,  there  has  been  an 
undervaluation  of  the  taxpayer's  property  in  a 
return  made  by  himself.  It  does  not  appear  in 
the  present  case  that  the  increase  made  in  the 
Taluation  of  the  plalntifTs  property  was  onjust 
or  excessive. 

4.  Inasmach  as  the  levy  by  the  so^IIed 
"marshal"  was  abstdutely  Illegal  and  void,  the 
Injunction  should  have  been  granted  without 
condition.  Direction  Is  given  ror  a  proper  mod- 
Utcation  of  the  Judgment. 
4^Ilabus  by  the  Court) 


Error  fwan  superior  court,  Forsyth  county; 
O.  F.  Gk»her,  Judge.  •  ' 

Actlfm-  hjF  Joseph  O.  Pnett  Against  the 
mayor,  ete.,  of  tite  town  of  CumminK,  and 
otbwsi  ^niere  was  judgment  In  fftTor  ct 
plaintiff,  and  defendants  bring  error.  Af- 
flnned. 

The  foUoTring  Is  tbe  oOxM  reitort: 
The  petition  ot  Pnett  aUeged:  He  resides 
In  Onmming,  doing  a  general  mercantile  hnsi- 
ness  there,  with  many  customem  residing 
in  the  eonntry.  Onnunlng  vas  Incwporated 
by  act  of  Octobor  10^  1^  The  act  of  Incot^ 
poratlon  does  not  provide  for  a  marshal,  be- 
cause tbe  people  of  the  town  expressly  de- 
clared Ihey  did  not  wish  one,  as  It  was  not 
necessary,  caused  strife  between  the  country 
and  tbe  village,  and  was  used  as  an  excuse 
by  many  at  the  countxy  peoide  for  not  pat- 
ronising the  merchants  of  the  town,  and 
tended  to  taijnre  its  business.  The  ninth  sec- 
tion of  the  act  provides  that  either  of  the 
constables  of  the  mllltla  district  In  which  tbe 
town  Is  situated  was  authorised  and  required 
to  serre  all  notlees,  ete.,  oi  the  council,  and 
to  levy  and  collect  all  fl.  fas.,  and  rafwce 
an  orders  of  Hie  council,  and  discharge  all 
duties  that  the  marshal  of  the  town  mlgbt 
or  could  do,  for  which  he  Is  to  rectfre  tbe 
same  fees  As  are  now  allowed  by  law  to 
constables  fOr  like  service.  At  tbe  last  elec- 
tion A.  H.  FlBtaer  was  elected  mayw,  and  T. 
J.  Plride^  of  tbe  firm  of  Edmonson  ft  PIrkle, 
O.  0.  Foster,  of  the  firm  of  Foster  A  Bro., 
J.  B.  BcboUs  and  B.  B.  Barrett  both  clerks 
of  Poster  ft  Bro.,  and  B.  W.  Sbadtram,  who 
has  a  grocery  store,  all  said  firms  being 
merchants  In  Oommliig,  were  elected  coun- 
cllmen.  G.  G.  Foster  bas  been  chosen  clo^ 
of  the  council,  and  under  said  act  It  Is  his 
duly  to  receive,  tax  returns  and  to  collect 
taxes.  At  the  council  meeting  In  Decem- 
bw,  1894,  an  ordinance  was  passed  levying 
an  ad  valorem  tax  of  26  cents  upon  ea^ 
f  100  worth  of  property  In  the  town,  without 
specifying  for  what  purpose,  and  without 
making  up  and  entering  upon  tbe  Journal  an 
accurate  estimate  of  tbe  sums  which  are  or 
may  be  lawfully  chargeable  against  the 
town,  to  be  paid  within  12  months  from  said 
date,  aa  required  by  section  787  of  tbe  Code, 
which  sectiOD  Is  adopted  as  a  part  of  said  act 
of  incorporation.  At  a  council  meeting  on 
December  31,  1894,  one  Howa,rd  was  elected 
as  town  marshal,  at  a  salary  of  fl6%  per 
month  In  addition  to  the  regular  fees  of  his 
office.  Tbe  clerk  of  the  council  has  nevw 
given  public  notice  when  or  where  he  would 
receive  tax  returns,  nor  how  he  desired  them 
to  be  made,  or  that  he  was  ready  to  receive 
tbem.  In  February,  1895,  Howard,  wbo 
claimed  to  be  acting  as  receiver  of  tax  re- 
turns for  the  mayor  and  council,  came  to  pe- 
titioner with  a  book  In  which  a  number  of 
returns  had  been  entered;  and  petitioner 
thereupon  entered  the  taxable  propn^y  held 
by  blm  In  the  town  on  January  10,  1896  {tb» 
day  fixed  for  tbe  levy  of  said  tax),  at  |8,000, 
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which  was  a  fair  valuation  thereon,  consid- 
ering the  value  ^ed  hy  other  citizens  upon 
their  property,  and  accepted  by  the  mayor 
and  cooncIL  Afterwards,  at  a  cooncU  meet- 
ing on  Jannary^  18,  1895,  without  notice  to 
him,  and  without  autborl^  of  law,  the  mayor 
and  council  raised  petitioner's  return  of  his 
taxable  property  from  $3,000  to  $6,000,  basing 
their  assessment  upon  the  returns  appearing 
upon  tlM  county  digest.  By  the  same  basis 
of  calculation,  the  mayor  and  council  should 
have  raised  the  returns  of  Foster  &  Bro., 
Edmonson  &  Plrkle,  and  others  named, 
amounts  specified,  above  the  returns  accepted 
of  said  persons  and  firms.  Petitioner  has 
often  tendered  to  the  mayor  and  council  the 
amount  due  by  him  upon  the  return  made  by 
him.  which  they  have  refused  to  receive,  and 
tiave  issued  against  him  a  &.  fa.  for  (IS,  wltJli 
cost,  and  placed  it  in  the  hands  of  Howard, 
with  Instruction  to  levy.  He  pointed  out  to 
Howard  a  storehouse  and  lot,  the  property 
of  petitioner,  worth  $1,000,  upon  which  to 
levy  the  fl.  fa.,  and  also  again  tendered  to 
him  the  amount  due  upon  the  return  which 
be  (petitioner)  had  made;  but  the  mayor 
and  council  refused  to  allow  Howard  to  levy 
upon  the  storehouse  and  lot,  which  would 
not  have  Interfered  with  petitioner's  business, 
and  directed  Howard  to  levy  upon  two  bug- 
gies for  which  petitioner  had  constant  use 
in  his  business,  and  worth  daOy  for  hire  to 
him  one  dollar;  and  Howard,  on  March  15, 
1895,  did  seize  and  take  the  buggies,  and 
still  holds  them.  Howard  has  levied  another 
fl.  fa.  against  petitioner  and  one  Davenport 
upon  a  com  mill,  as  their  property,  which 
mill  is  set  up  in  running  order  In  a  house 
firmly  fixed  to  the  land  upon  which  it  stands, 
and  has  the  same  advertised  for  sale  as  per- 
sonal property,  and  pro[K>ses  to  so  sell  it 
The  levy  of  said  tax,  for  the  reasons  above 
mentioned,  Is  nigral.  The  employment  of 
Howard  as  marshal,  for  the  reasons  above 
mentioned,  is  llIegaL  Howard  has  no  right 
to  levy  and  collect  the  fi.  fa.,  even  If  the  same 
were  legal,  as  he  is  not  one  of  the  constables 
of  the  district  in  wtiich  the  town  Is  situated, 
both  of  whom  are  responsible  men,  ready 
and  willing  to  perform  all  the  duties  devolv- 
ing upon  them  under  the  act,  for  the  compen- 
sation  therein  named.  The  appointment 
said  marshal,  and  the  fact  that  "he  is  strut- 
ting and  parading  the  streets  of  said  town, 
armed  with  a  police  cudgel,"  are  interfering 
with  the  trade  of  the  town  and  of  petitioner. 
The  acts  of  the  mayor  and  council  In  re- 
fusing to  accept  petitioner's  tax  return,  in 
raising  his  tax.  In  refusing  to  accept  the 
money  thereon,  in  levying  upon  his  personal- 
ty, and  in  refusing  to  levy  upon  the  proper^ 
ty  pointed  out  by  him,  are  not  done  to  raise 
revenue  for  the  necessary  and  legal  expenses 
of  the  town,  but  are  for  the  purpose  of  an- 
noying him.  The  levies  made  by  Howard, 
and  his  seizure  of  the  stationary  com  mill, 
■et  up  and  attached  to  the  realty,  and  the 
attempt  to  sell  It  as  personalty,  are  lU^al 


and  unwarranted.  By  all  these  Illegal  acts, 
and  by  forcing  petitioner  to  employ  counsel 
to  protect  his  rights,  the  mayor  an4  council 
and  Howard  have  damaged  petitioner  $500. 
He  prayed  that  they  be  required  to  deliver 
to  him  the  buggies  and  account  for  tlieir  hire; 
that  they  be  enjoined  from  the  further  en- 
forcement of  said  pretended  tax  or  any  part 
of  It,  or  from  Interfering  with  his  property; 
that  the  mayor  and  council  be  enjoined  from 
paying  out  any  of  the  public  funds  of  tbe 
town  to  Howard  or  any  other  person  for  serv- 
ices as  marshal;  that  levy  of  the  tax  by  the 
mayor  and  council  to  pay  a  marstiars  salary 
and  appropriation  of  funds  arising  from  tax- 
ation, the  payment  of  such  salary  being  il- 
legal, and  not  warranted  by  the  charts  of 
the  town,  be  enjoined;  that  Howard  be  en- 
Joined  from  further  acts  as  marshal.  In  levy- 
ing and  collecting  any  fl.  fa.  or  other  procew 
against  petitioner  or  Us  proper^;  for  gat- 
eral  relief,  etc. 

Defendants  answered:  It  Is  not  true  that 
the  act  of  October  10.  1S85,  does  not  provide 
for  a  marshal,  but,  on  the  contrary.  It  ex- 
pressly enacts,  as  a  part  thereof,  section  790 
of  the  Code,  which  provides  the  duties  of  the 
marshal.  Defendants  do  not  know  what  the 
people  of  the  town  declared  and  wished  with 
reference  to  a  marshal  in  the  past,  but,  upon 
the  election  and  qualification  of  defendants, 
the  citizens  Insisted  on  the  appointment  of  a 
marshal,  and  this  desire  was  unanimous 
among  the  citizens,  with  the  exception  of 
plaintiff.  The  appointment  of  a  marshal  has 
not  injured  the  business  of  the  town,  nor  has 
Mb  conduct  dmie  so.  The  marshal  has  arrest- 
ed intoxicated  and  boisterous  white  and  col- 
ored men.  The  people  of  the  town  and  coun- 
ty are  in  the  main  quiet  and  law-abiding,  and 
how  the  protectlcm  of  cufrtomers  while  they 
are  in  town  trading  can  drive  them  away,  or 
disincline  them  to  trade,  defendants  cannot 
understand.  Neither  of  the  constables  resides 
within  the  corporate  limits,  and  the  past  ex- 
perience of  the  municipality  has  shown  the 
insufficiency  of  the  constables  In  maintaining 
order  and  meeting  urgent  cases  of  a  violatlcm 
of  the  town  laws.  It  Is  not  true  that  tlie  tax 
mentioned  was  levied  without  specify tng  for 
what  the  stmis  were  to  be  raised,  and  without 
making  up  and  entering  upon  the  joumal  an 
accurate  estimate  of  the  sums  which  are  or 
may  be  lawfully  chargeable  to  the  town; 
but,  on  the  contrary,  such  estimate  and  entry 
were  made  on  December  21,  1894.  the  esti- 
mate being  for  marshal's  salary  not  to  exceed 
$200,  and  for  building  and  repairing  bridges 
and  Improving  cemetery  not  more  than  $S0. 
Printed  notice  was  duly  posted  that  the  tax 
must  be  paid  by  January  15,  1895,  and  every 
taxpayer  was  given  personal  notice  that  he 
would  be  required  to  pay  said  tax,  and  every 
person  in  the  corporate  limits  knew  where 
the  business  house  of  the  clerk  of  the  council 
Is  located,  on  the  public  square,  and  ttiat  he 
could  be  found  there  or  at  his  hotel,  on  the 
public  square,  at  all  times  when  ho  was  not 
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out  of  town,  which  nrdy  happened.  All  the 
dtlseiu  in  the  town  received  penHmal  notice 
to  make  retntn  and  pay  their  taxes.  Plain- 
tiff retorned,  not  under  oath,  93,000  wmU  of 
taxable  propertr  In  the  town,  whareas  his 
tax  retains  tor  lSB4t  of  property  hi  the  town 
amounted  to  97,000,  and  the  property  he  still 
has  Is  wortti  even  more.  The  mayor  and 
council  were  not  satlsfled  with  his  retnm  not 
under  oath,— 94,000  leas  than  his  retnm  of 
18M,-^  the  absence  of  any  evidence  that  he 
had  less  property  than  In  when  the  re- 
turn was  made  under  oath,  and  proceeded  to 
assess  his  invperty  at  96,000,  undw  the  au- 
thorltr  clven  to  them  in  section  786  of  tba 
Code,  because  his  return  not  under  oath  was 
manifest^  folse.  The  answer  tiien  set  forUi 
why  tiie  tax  retmns  of  Foster  &  Bro.  and 
certain  othen  named  were  acc^ted,  and 
that  the  valnati<»i  ot  a  numow  of  property 
owners  named  was  raised  by  the  mayor  and 
couudl,  all  of  said  parties  paying  taxes  on 
the  assessment.-  The  mayor  and  councllt  by 
ordinance^  authorised  all  those  whose  valna- 
tl(m  had  been  raised,  and  who  were  dlssatls- 
fled  therewith,  to  return  tbi^  taxable  i«opw- 
ty  under  oath,  and  the  same  would  be  sc- 
ented, and  c^taln  persrau  did  so,  snu  their 
return  was  accepted.  Plaintiff  was  dlstincOy 
BO  notified,  but  xmremptcnlly  refused,  and 
BtUl  refoses.  This  was  before  any  execnthm 
was  issued  against  him.  The  tender  of  97.B0 
In  full  ot  hia  tax,  made  by  plahitlff,  was  not 
received,  because  It  was  only  one-half  of  the 
taxes  da&  It  is  not  true  that  plaintiff  pelt- 
ed out  to  ^nrazd  his  stoi<diouse,  upon  which 
to  levy.  The  muyox  did  Instruct  Atward  not 
to  levy  a  91B  execution  on  a  91>000  store- 
house full  of  goods;  but  did  direct  him  to 
levy  on  the  two  buggies,  plaintiff  liavlng  re- 
fused to  point  oat  any  pn^er^.  When  How- 
ard made  the  levy,  he  asked  plaintiff  for  a 
forthcoming  bond,  which  plaintiff  refused  to 
give.  Howard  has  levied  a  tax  fl.  tn,  against 
Davenport  ft  Puett  on  a  lltQe  com  mill,  mov- 
aUe  at  pleasure,  and  fbwefwe  perstmalty, 
which  ther  owned  in  partnership.  The  levy 
and  collection  of  the  tax  Is  legal,  being  ex- 
press^ authorised  in  section  786  of  the  Oode, 
which  was  made  a  part  of  the  act  of  October 
10,  1885.  The  duties  of  the  marshal  are  not 
<ndy  to  execute  warrants,  fi.  fits.,  eta,  buf  to 
superintend  working  the  streets  and  tdde- 
walks,  lo^  after  the  cemetery  and  after  the 
sanlta^  condition  of  the  town,  to  woA  on 
the  streets  and  sidewalks,  etc  The  appolnt- 
mmt  and  contract  to  pay  the  marshal  is 
legal  under  section  786  ot  the  Goda.  lliere 
are  schools,  churches,  and  Sunday  schools  In 
the'  town*  and  quite  a  large  xvoportlMi  of  its 
population  is  Cf^ored.  Whisky  is  sometimes 
secretly  brou^t  into  the  town,  and  it  is  ab- 
solutely Imposdble  to  execute  the  laws  of 
the  cmporation,  and  afford  the  protection 
they  were  int«ided  to  secure,  without  the  aid 
ot  a  marshal,  residing  in  the  town,  who  Is 
cimatantly  on  the  watch  and  under  the  con- 
tnH  of  the  mayw  toA.  council.  Neltli»  the 


appointment  of  the  marshal  nor  his  conduct 
as  such  has  injured  the  bnalneas  of  the  town, 
but  has  promoted  Its  peace  and  good  order. 
Defendants  deny  that  their  acts  have  been 
for  the  purpose  of  liaraBslhg  plaintiff,  or  that 
they  have  injured  or  damaged  him.  He  can- 
not Individually  complain  of  a  matter  affect- 
ing the  partnei-shlp  of  Davenport  &  Puett 

Upon  the  hearing  for  tempcnary  Injunc- 
tion, ^fendants  showed  for  cause,  by  way  of 
demurrer,  that  there  Is  no  equity  In  the  peti- 
tion whidi  entitles  plaintiff  to  Injunction; 
that  plaintiff  has  a  full,  complete,  and  ade- 
quate remedy  at  law;  and  that  there  is  a 
misjoinder  of  causes  of  action  by  putting  the 
fl.  fiL.  agahist  Davenport  &  Puett  into  the 
ease,  and  making  It  miutltarious.  The  Judge 
below  hdd  tbat  the  mayor  and  council  are 
the  sole  Judges  of  the  question  as  to  the 
necessity  of  police  protection,  and  have  a 
right  to  emidoy  a  man  for  this  and  other 
purposes  in  and  about  mnnlng  tiie  munici- 
pality, but  cannot  emplc^  such  a  man  to  levy 
a  tax  fl.  ftu,  which  must  he  done  by  one  of 
the  constables  of  the  militia  district,  as  pro* 
vlded  by  the  charter.  He  therefore  m^ered 
that  Howard  be  restrained  from  levying  and 
executing  the  tax  fl.  to,  upon  the  payment  or 
tmder  of  the  97.00.  and  that  the  mayor  and 
council  be  restrained  from  cfrilecting  the  bal- 
ance of  the  fl.  fa.,  bn^  upon  failure  of  pay- 
ment or  tender  of  the  97JI0,  should  have  the 
right  to  collect  that  amount  on  the  fl.  fa. 
To  the  granting  ot  the  injnnction.  the  defend- 
ants excepted. 

H.  P.  Bell  and  B.  P.  Lester,  for  plaintiffs 
in  error.  H.  L.  Pattascm,  f<«-  defendant  In 
ema*. 

PER  CURIAM.  Judgment  affirmed,  with 
direction. 


(&7  aa.  S8S> 

LOONET  T.  WATSON. 
(Sopreme  Coort  of  6«orgia.  Jq17  29,  18S6.) 
Spboitio  FsBTOBif  akob— Gift— BcrriciBNOT  or 

EVIDBMOB. 

There  being  evidence  of  a  parol  gift  of 
land  a[>on  a  meritorions  conBideratlon  by  uie  de- 
fendant to  ber  daughter  and  the  husband  of  the 
latter,  accompanied  by  posseMloo,  and  also  that 
the  donees  had  made  improvements  on  the  faith 
of  Bucb  rift,  it  was  a  question  for  determination 
by  the  jury  as  to  irheth6r  or  not  the  Improve- 
ments were  of  snch  character  as  to  authorize  a 
decree  against  the  defendant  for  a  specific  per- 
formance in  favor  of  the  husband  and  the  child 
of  his  deceased  wife.  GoDseguentb:  it  was  er- 
ror to  grant  a  nonsuit.  Oode,  {  8180. 
(Syllabus  by  the  Oourt) 

Brror  from  superior  coort.  Hart  county; 
Seaborn  Beese^  Judg& 

Action  by  W.  T.  Looney.  Individually  and 
as  next  fii«id  for  another,  against  Elizabeth 
O  Watson,  for  q>eclflc  performance.  A  nour 
suit  was  granted,  and  lOaintUC  brings  error. 
Reversed. 

The  following  is  the  oflldal  r^rt: 

W.  T.  Looney,  for  hlmBelf  and  as  acwt 
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and  next  friend  of  his  minor  daughter, 
brought  a  petition  against  Elizabeth  C.  Wat- 
son to  compel  specific  performance  of  a  parol 
agreement  to  convey  certain  land.  The  court 
granted  a  nonsuit,  and  plaintiff  excepted. 
The  eTtdence  showed  the  following:  W.  T. 
Looney  testified:  "I  married  Mamie  A.  Shir- 
ley, daughter  of  defendant,  on  January  2, 
1887;  and  on  November  24,  1887.  the  minor 
plaintiff  was  bom  to  us.  In  the  fall  of  1891 
we  were  residing  In  Atlanta,  wh^  I  had  pur- 
chased a  home,  and  was  engaged  In  business, 
earning  $1.50  per  day.  In  consequence  of 
letters  received  from  Laura  Wataon  and ,  R. 
A.  Bartlett,  daughters  of  defendant,  in  Feb- 
ruary, 1892,  I  closed  out  my  business  in  At- 
lanta, and  moved  back  to  Hart  county,  after 
which  defendant  admitted  In  conversation 
that  ^e  authorized  Laura  Watson  to  write 
the  letter  of  Novanber  19,  1891;  and  she  re- 
peated to  me  the  promise  or  agreement  to 
give  me  and  my  wife  the  land  in  question 
[41.6  acres,  describing  It].  Defendant  bad 
the  land  run  off  by  Bowers,  surveyor,  and 
platted  by  him,  and  placed  me  and  my  wife 
in  possession  of  It  soon  after  we  returned 
from  Atlanta.  We  went  Into  possession  un- 
der the  agreement  of  defendant  that  she 
would  make  us  a  deed  of  conveyance,  and  di- 
rected me  to  have  a  deed  prepared.  At  one 
time  I  got  a  blank  deed,  and  carried  It  to 
her,  but  It  was  one  of  the  Bowersvllle  town 
lot  deeds,  containing  a  clause  forfeiting  the 
property  If  liquor  was  sold  on  the  premises, 
and  therefore  defendant  advised  me  not  to 
take  that  sort  of  deed;  and  for  one  cause  and 
another  the  making  of  the  deed  was  post- 
poned. We  held  possession  and  made  crops 
on  the  land  hi  1892  and  1893.  While  we  were 
In  possession  on  faith  of  defendant's  agree- 
ment to  convey  the  land,  I  made  Improve- 
ments thereon  [specifying  them]  which  cost 
$300.  and  were  of  permanent  value  to  the 
land.  After  all  this  was  done,  on  July  1, 
1893,  wl^le  we  were  in  the  midst  of  prepara- 
tions to  build  a  residence  on  the  laoid,  my 
wife  died,  leaving  myself  and  daughter  as 
her  sole  heirs.  Att&!  that  defendant  refused 
to  make  the  deed  In  pursuance  of  her  agree- 
ment." The  letter  referred  to,  signed  by  L. 
Watson,  was  dated  Novembn-  19.  1891,  and 
contained  the  following:  "Dear  Sister  & 
Bro.:  •  •  •  Ma  says,  if  you  all  want  to 
come  back,  she  will  give  you  thirty  (30)  acres 
of  land  on  the  road  to  cousin  Millard's,  on  the 
lower  end  of  Calny  branch.  She  says  there 
are  about  twelve  acres  cleared."  Ab.  Looney 
testified:  *'Jtist  before  W.  T.  Looney  moved 
back  to  Hart  county  from  Atlanta,  I  was 
at  defendant's  house,  and  she  told  me  she  In- 
tended to  cut  off  thirty  acres  of  land,  and 
give  it  to  Tom  and  Mamie.  She  showed  us 
the  land,  and  told  us  she  had  cut  off  some  toe 
th»  other  children,  and  that  she  would  cut 
off  thirty  acres,  and  deed  It  to  plaintiff  and 
Us  wife.  She  pointed  out  a  place  tor  a  resi- 
dence, and  asked  me  what  I  thought  of  It 
I  baard  her  s^  she  refused  to  make  plaintiff 


the  deed  on  account  of  the  death  of  his  wife." 
Bowen,  surreyMr,  testlfled,  that  <m  U&ich  12, 
1892,  he  surveyed  41.6  acres  of  land  off  of 
defendant's  tract,  at  the  Instance  of  defend- 
ant and  W.  T,  Looney,  both  being  preawt. 
Defendant  directed  blm  where  to  run  the 
lines.  He  also  made  a  plat  of  said  survey, 
which  plat  was  put  in  evidence.  J.  A.  Gun- 
nln.  testified  tliat  he  heard  defendant  say, 
after  the  death  of  Mamie  A.  Looney,  that  Ae 
bad  Intended  to  make  Mamie  and  W.  T. 
Looney  a  deed  to  the  land  In  oontroversy,  but 
had  changed  her  mind  on  account  of  the 
death  of  Mamie.  Hugh  Crawford  testified 
to  the  same  effect,  except  that  he  used  the 
word  "promised"  instead  of  "Intended."  Two 
other  witnesses  testified  that  titiey  helped 
plaintiff  clear  and  ditdti  some  of  the  land 
and  manure  the  same. 

A.  Q.  McCarry  and  W.  L.  Hodges,  tor 
plaintiff  In  error.  Jas.  H.  fil^toii,  Jr.,  and 
P.  P.  Proffltt.  tar  Pendant  In  error. 

PBR  CURIAM.  Judgment  reveraad. 

LUHPKIN,  3^  not  fOMidlllS. 


CM  Oa.  m 

FRAZIBB  T.  GEOBOIA  RAILBOAD  ft 

BANKING  00. 
(Supreme  Court  of  Georgia.    Aug.  16,  ISK.) 
AcTiOH  TOB  Dbxth  ov  Child— Who  Hat 

MA.INTA.Iir. 

1.  The  father  has  no  right  of  action,  on- 
der  the  act  of  October  27,  1887  (Acts  1887. 
p.  43),  for  the  homicide  of  a  minor  child,  if  the 
mother  was  in  life  at  the  time  of  the  homi- 
cide. If,  In  such  case,  she  died  without  bring- 
ing an  action  for  the  homicide,  no  such  right  of 
action  snrvived  to,  or  was  conferred  npon,  the 
father  by  the  above-recited  act. 

2.  Constmlng  all  together  the  all^ationa 
of  the  plaintiff's  declaration,  it  was  manifestly 
intended  to  be  an  acdon  for  the  homidde  of 
his  minor  son,  and  cannot  be  construed  as  an 
action  for  the  services  of  sudl  aoa. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taliaferro  coun- 
ty; Seaborn  Reese,  Judge. 

Action  by  A.  Frazier  against  tin  Georgia 
Railroad  &  Banking  Ccnnpany  to  recovw  tor 
the  death  of  plaintiff's  minor  child.  Defend- 
ant bad  Judgment,  and  plaintiff  brings  error. 
Brought  forward  from  the  last  term.  Oode, 
S{  4271a-4271c  Affirmed. 

Acts  1887,  Na  C88,  p.  48,  1 1,  pcovides  tbat 
"a  mother,  or  If  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a'  diUd,  minor  or 
sul  Juris,  on  whom  she  or  he  Is  dependent,  or 
who  contribotes  to  his  or  her  support,  unless 
said  child  leaves  a  wife,  husband,  or  child. 
Said  mother  or  fftther  shall  be  entitled  to  re* 
cover  the  full  value  of  the  Ufe  of  said  child." 

Hart  ft  Sibl^,  tor  plaintiff  In  error.  J.  B. 
ft  B.  Oummlng  and  M.  P.  Bess^  for  dateiA- 

ant  in  error. 

PER  CURIAM.  Judgment  afflrmeO. 
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WESTERN  &  A.  B.  CO.  T.  WILLINGHAM. 
(Supreme  Court  of  Georgia.    Aug.  16,  1895.) 
Wbioht  akd  Sdftioibsot  of  Btidbbob. 
There  wa>  no  error  in  refusiDg  to  glre 
In  dtam  to  the  inrr  the  several  reqnesti  pre* 
seated  or  the  defendant.   There  was  suffident 
evidence  to  warrant  the  verdict,  and,  the  trial 
jndge  having  approved  the  same,  this  court  will 
not  overrule  hia  discretion  in  refusing  to  grant 
a  new  trial.    Lnmpkln,  J.,  disaenting. 
(Syllahiii  It  the  Gonrt) 

Error  from  superior  coort,  Bartow  conntar; 
T.  W.  Milner,  Judge. 

Acti(Hi  between  the  Western  &  Atlantic 
Railroad  Company  and  B.  L.  WUUngbam. 
From  the  Judgment  botb  parties  bring  error. 
Reversed. 

Payne  *  TfB  and  J.  W.  HarriB.  Jr.,  for 
plfllntur.  J.  W.  Akin  and  A  H.  Cox,  for  de- 
fendant 

I^B  CUBIAM.  Judgment  on  main  bin  of 
exceptions  affirmed.  Both  bills  of  exceptions 
filed  by  def aidant  In  ertor  Jiamlwed 

LUUPKIN.  J.  (dissenting).  Tfae  evidence 
fiilled  .to  make  ont  a  case  antlufftstog  a  m* 
coraTi  ud  the  Jndgmoit  ought  to  be  i»> 
versed. 


OBB   et  aL   V.   VABMBRff  ALUANCO 

WABBHOtTSB  ft  GOUMISSION  CO. 

(Srqirenie  Court  of  Oeo^la.   Aug.  28,  i8BSJ> 

Salb— Aonow  von  Pbios— Winni»— BavRiSHiNe 
VmoBT. 

1.  The  action  being  npon  a  check  given  bj 
the  defendants  to  the  plaintiff  as  a  partial  pay- 
ment on  account  for  variona  lots  of  cotton  sold 
by  the  latter  to  the  former,  and  the  defuse  in 
part  being  that  the  plaintiff  had  damaged  the 
defendants  by  a  failare  to  deliver  according  to 
its  contract  certain  portions  of  these  aeveral 
lotH  of  cotton,  it  was  error  to  charge:  "Cer- 
tain checks  have  been  introduced  in  evidence 
by  defendnnts,  showing  payments  on  these  cot- 
tons. It  is  the  duty  of  defendants  to  show 
which  spedial  checks  were  paid  on  eat^  lot  of 
cotton.  The  defendants  must  go  further,  and 
show  which  identical  check  was  paid  on  eadti 
Identical  lot.  If  the  defendants  have  failed 
to  do  this,  then  there  should  be  a  verdict  for 
plaintiff." 

2.  A  witness  may  refresh  hia  memory  by 
examining  a  book  k^t  by  another,  the  entries 
on  which  were  made  from  memoranda  furnished 

S'  the  witness  himself,  and  who  had  verified 
e  correctness  of  these  entries  by  comparing 
the  same  with  his  original  memoranda.  It  was, 
in  effect,  the  same  as  if  the  book  had  been  kept 
by  the  witness  himself. 

8.  There  was  no  error  in  refusing  to  allow 
a  witness,  who  had  "rofreshed  his  memory"  tar 
examining  a  hook  kept  by  another,  and  with 
the  keeping  of  which  he  bad  never  had  anything 
to  do,  to  ^tify  to  the  contents  of  the  book,  be 
being  unable  to  recall  the  figures  or  entries 
therein  "without  depending  on  the  books,"  See 
Hematite  Min.  Co.  v.  East  Tennessee,  V.  &  G. 
Ry.  Co»  18  S.  E.  21,  02  Ga.  269.  271. 

4.  Profits  which  the  pondiaser  of  cotton 
would  have  made  on  a  contract  for  the  sale 
thereof  to  a  third  person,  if  the  party  who  had 
sold  and  contracted  to  deliver  the  cotton  -  to 
such  purchaser  had  duly  performed  his  con- 


tract, are  not  recoverable  by  such  purchaseif 
from  that  par^,  unless  the  latter  had  notice  of, 
and  contracted  with  reference  to,  soch  resale 
by  his  own  vendee;  cert^ly  not  unless  notice 
thereof  was  Inonght  home  to  such  party  before 
he  made  a  breach  of  his  own  contract  Sander- 
Un  v.  WilUs,  21  8.  B.  2dl.  M  6a.  171. 

iSyllabuB  by  tiw  Court) 

Error  from  superior  court,  Clarke  county; 
Howell  Cobb,  Judge  pro  baa 

Action  by  the  Farmers*  Alliance  Warehouse 
&  Ccnnmission  Company  against  Orr  &  Hun- 
ter. There  was  a  Judgment  in  favor  of  plain- 
tifT,-  and  defendants  bring  error.  Reversed. 

The  following  is  the  official  report: 

The  Farmers*  Alliance  Warehouse  &  Com- 
mission Company  sued  Orr  &  Hunter  for 
f  1,600.30  mi  a  check  dated  Athens,  Ga.,  No- 
vember 19.  1892,  directed  to  the  National 
Bank  of  Athens,  jtayable  to  the  order  of  plain- 
tiff, signed  by  defendants.  Defendants  plead- 
ed that  they  drew  and  delivered  the  check 
to  plaintiff  in  part  payment  for  cotton  pur- 
chased of  plaintiff.  On  October  17,  1892, 
they  bought  of  plaintiff  50  bales  of  middling 
cotton,  for  prompt  delivery,  averaging  ^0 
pounds,  at  7^  cents  per  pound.  After  hav- 
ing delivered  32  bales  on  said  contract,  plain- 
tiff refused  to  deliver  the  remalalng  18.  On 
October  27,  1892,  plaintiff  sold  to  defendants 
200  balee  of  cotton,  on  the  28th.  100  bales,  and 
on  the  29tb,  300  bales,  all  averaging  460 
pounds,  at  7%  cents  on  a  basis  of  middling, 
and  all  being  for  prompt  delivery.  In  pursu- 
ance of  these  contracts  of  purchase  and  sale, 
plaintiff  invtdced  to  defendants  477  bales,  but 
d^vered  only  445  bales.  Defendants  paid 
and  plaintiff  received,  as  part  of  the  purchase 
money  of  said  650  bales,  ¥25,580.21,  or  other 
laige  sum.  Soon  after  making  said  sales 
and  purchases,  the  price  of  cotton  advanced 
considerably.  About  November  20,  1892, 
plaintiff  refused  to  deliver  the  balance  of  the 
cotton  sold  to  defendants  as  aforesaid,  at  the 
prices  agreed  upon.  When  defendants  par- 
chased  the  660  bales,  relying  on  platntlfTs 
contract  In  good  faith  to  deliver  the  same, 
they  B<^  said  cotton  for  prompt  ddlvery  on 
a  basis  of  the  prices  agreed  npon  with  plain- 
tiff. Because  of  plalntlfTs  said  refusal  to 
ddlTwr  the  cotton,  dtfendants  were  forced  to 
replace  the  same  in  opra  market  at  the  ruling 
prices,  to  vrit,  at  an  advance  of  loss  to  them 
of  ^  cents  per  pound  on  said  IS  bales  and 
2%  centB  per  pound  on  said  156  bales.  There 
was  due  d^oidants  on  the  purchase  of  Oo 
tober  17tb,  8,100  ponnds  of  cotton,  upon  which 
defendants  lost,  as  above  mentioned,  $222.^ 
which  they  set  off  against  plaintiff's  claim; 
and  upon  the  purchases  of  the  27tii,  28th,  and 
29th  of  October,  69,700  pounds,  upcm  which 
defendants  kist,  as  above  mentioned,  2% 
cents  per  pound,  amounting  to  11,846.76. 
Thdr  s^d  loBsefl  are  directly  due  and  charge- 
able  to  plaintiff's  bad  faith,  and  said  breach 
'of  contract  In  falling  and  refmlng  to  deliver 
said  cotton,  whereby  plaintiff  has  lujured 
them  $1,646.67.  wbldi  tb^  recoup  and  set  off 
against  plaintifl's  claim,  and  ptay  Judgment 
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tor  the  excess.  Further,  plaintiff  la  indebted 
to  them  for  drayage  V114.6(^  which  sum  they 
set  off.  Farther,  plaintiff  is  indebted  to 
them  ¥30  on  a  dueblU,  whi<£h  sum  they  set  off. 
Plaintifl  Is  atteriy  insolvent,  and  Its  assets 
are  now  In  the  bonds  of  a  recdver,  who  they 
pray  may  be  made  a  party  i>lalntifl  that  th^ 
rights  may  be  protected.  There  was  a  vec- 
diet  for  plaintiff  for  ¥1,491.65  principal,  with 
interest  Defendants*  motion  for  a  new  trial 
b^g  ovemded.  they  excepted.  The  motion 
contained  the  general  gromids  that  tiie  ver- 
diet  wBa  contraiy  to  law,  eTtdrace,  «tc.  •  Al- 
so, because  the  eonrt  erred  in  cbarglQg:  "Oer- 
taln  checks  bare  bem  introduced  In  evldaice 
by  defendants,  showing  payments  on  these 
cottons.  It  Is  the  dnty  of  the  defendants  to 
show  which  special  checks  were  paid  on  each 
lot  of  cotton,  ^ey  must  go  further,  and 
show  which  identical  check  was  paid  on  audi 
identical  lot  If  the  defendants  bare  failed 
to  do  this,  then  there  should  be  a  verdict  for 
plaintiff."  Alleged  to  be  error  because  not 
the  law,  and  imposed  a  burden  on  defendants 
unnecessary  for  them  to  carry;  and,  as  the 
proof  showed  that  checks  -w^  given  as  part 
payment  on  all  lots  and  amounts  due,  and  It 
was  not  in  .defendants  power  to  point  out 
each  check  as  a  special  payment  on  special 
lots,  the  payments  not  having  been  made  or 
the  business  done  that  vray,  this  cha^  pre- 
vented them  from  a  verdict  In  thdr  favor, 
and  virtually  instructed  a  verdict  against 
them,  which  was  error,  as  it  did  not  allow  the 
Jury  to  pass  on  this  evidence  of  defendants' 
witness,  but  made  the  test  of  bis  nonllaUli^ 
depend  on  his  doing  something  which  It  was 
Imposdble  for  him  to  do,  and  whldi  vras  not 
a  proper  test  m  requirement  of  him,  and 
made  defendants*  burdens  grater  than  they 
could  bear.  Errmr  in  refusing  to  allow  B. 
Levy,  one  of  dtf  endants'  witnesses,  to  reflresh 
his  memwy  in  regard  to  the  number  of  bales 
delivered  by  plaintiff  to  defendants  on  the 
omtracts,  their  qutilty,  etc.,  tv  reference  to 
a  book  of  d^endants,  fc^  fur  the  puipose  of 
indicating  these  facta,  the  entries  on  which 
were  made  by  Hussey,  one  of  defendants^ 
bookkeqieTS,  from  memoranda  furnished  by 
witness,  and  which  book  witMss  had  diecked 
from  said  memoranda.  Alleged  to  be  error, 
because  it  vras  competent  evidence.  Because 
the  court  refused  to  allow  defendants  to 
prove  by  Levy,  after  refreshtog  his  recollec- 
tion by  the  Invoices  on  the  book  furnished 
by  plaintiff,  the  number  at  bales,  and  their 
quality,  delivered  by  plaintiff  on  their  con- 
tracts, unless  he  could  recall  the  figures  as  an 
independent  fact  without  depending  on  the 
\jooba.  Defendants  <^ered  to  prove  fay  Orr, 
one  of  defendants,  that  after  purchasing  said 
eso  bales  of  cottML  from  plaintiff,  relying  on 
plaintiff's  promise  and  contract  to  deliver 
said  cotton  In  good  faith  as  they  agreed  to  do, 
defendante  sold  said  cotton  to  manufacture 
In  England  and  on  the  continent  for  actual 
d^veiy,  and  to  be  shipped  to  them  atter 


November  20, 1891;  that  defendante  were  en* 
gaged  in  buying  cotton  locally  and  roselHng 
in  the  Nortii  and  In  foreign  countries,  and 
that  they  had  orders  and  offers  for  Bocb  cot- 
ton from  said  parties  before  said  purchases 
from  ^Intlff;  that  they  made  said  purchases 
fimm  plaintiff,  and,  after  so  d(tfng,  oo  faith 
of  plaintiff's  contract,  they  sold  these  cottons 
so  purchased  by  them  from  plaintiff  to  said 
parties  as  stated,  and  made  contracte  on  the 
fblth  of  plaintiff's  omtract  with  them,  and  Ita 
promise  and  contract  to  deliver  said  cotton 
purchased  from  them  by  defendants,  they 
having  closed  said  sales  with  said  luurtles  in 
England  and  on  the  continent;  that  by  rea- 
son ot  the  refusal  to  d^ver  all  of  the  cotton 
by  plaintiff  as  it  had  contracted  to  do,  and 
which  defendante  had  resold,  the  defendants 
were  forced,  in  order  to  comply  vrlth  their 
said  Mmtracte  <which  were  made  on  the  fldth 
of  pl^tiff  carrylnc  out  their  omtract  with 
them),  to  go  Into  the  open  market,  and  pmv 
chase  at  the  ruling  price  then  tiie  balance  of 
said  cotton  which  plaintiff  had  sold  them, 
and  which  it  refused  to  driver  after  the  ad- 
vance in  oottm,  to  wit,  145  bales  at  an  ad- 
vance 2%  cento  per  pound,— that  Is.  69,^50 
pounds,  at  2%  cento,  equaling  11,646.57,— and 
18  bales  at  an  advance  of  29i  cento  per  pound 
over  the  amount  at  whltdi  platotiffii  had  bcAA 
it  to  them,— that  is,  8,100  pounds  equaltog 
$222.75;  that  Is.  a  total  loss  to  defendants  of 
fl.869.S2,  which  they  lost  and  had  to  pay 
out  by  reason  of  the  toilnre  of  the  plaintiff  to 
comply  witii  Ite  contract,  and  deliver  said 
cotton  as  agreed.  This  evidence  was  object- 
ed to  by  defendante  on  the  ground  that  it 
vras  irrelevant,  which  objection  was  snstoin- 
ed.  To  this  rulbig  defendants  excited,  pen- 
dente Ute,  and  as  to  It  assign  errin  In  tbdr 
final  Un  of  exceptions  upon  tiie  grounds:  0) 
It  was  pn^r  and  relevant  evidence,  llliu- 
trated  the  Issue  on  trial,  and  went  to  show 
the  damage  sustained  because  of  pfalntUTs 
bllure  to  comply  with  Its  contract  (2)  It 
was  an  Incident  of  the  purchase,  and  illus- 
trated the  acts  of  one  done  to  pursuance  of 
the  trade,  and  tended  to  show  vrby  said  pur- 
chase was  made  by  defendants,  and  their 
good  faith  in  the  matter,  and  went  to  tbeir 
credit  as  to  the  making  ot  said  purchase  by 
defendante  from  plaintiff.  ^  It  illustrated 
the  acte  of  both  parties  done  ia  pursuance  of 
the  contract  and  gave  the  reasons,— the  large 
advance  to  cotton,— iqwu  which  the  jmy 
should  have  been  allowed  to  pass  as  to 
wbether  this  was  not  the  true  reason  why 
plaintiff  did  not  comply  with  the  contract  and 
deliver  the  balance  of  the  cotton.  It  also 
showed  what  was  the  loss  sustained  by  de- 
fendante because  of  plaintlfl'B  faUnre  to  car- 
ry out  Ite  contract 

Lumpkto  &  Burnett,  for  plaintiffs  In  error. 
Qeo.  O.  Thomas,  T.  B.  MeU,  X  D.  Hell,  and  J. 
S.  Strickland,  tta  def^dant  to  ems. 

FEB  OUBIAU.  Judgment  xereised. 


Digitized  by  Google 


OaO  PABES  V. 

WRIOHT  et  al.  t.  BOWSER  et  al. 
(Supreme  Conrt  of  Georgia.    Aug.  6,  1895.) 
AFraAb—SurnouxcT  or  Btidskob. 
This  can  turned  mainly  upon  qaestioiiB 
of  fact,  ai^  there  being  no  complaint  that  any 
error  of  law  was  committed  at  the  trial,  and  the 
gronnd  of  the  motion  fo^  a  new  trial  relating  to 
newly-discovered  efidence  Iwing  without  merit, 
the  verdict,  which  was  sapported  by  the  testi- 
mony and  aroroTed  by  the  trial  judge,  will  not 
be  set  aside  by  this  court. 
(Syllabus  by  the  Court) 

Error  from  city  coort,  Floyd  eoonty;  W. 
T.  Tnmbnll,  Judge. 

Action  by  S.  F.  Bowser  &  Oo.  against 
Frank  Wright  &  Co.  Plalutifls  had  Judg- 
ment, and  defendants  bring  error.  Affirmed. 

The  following  is  the  oOiclal  reixHt: 

Bowser  &  Oa  sued  Wright  &  Oo.  up<Hi  an 
account.  Defendants  pleaded  not  Indebted. 
Further,  that  it  Is  true  deffflidants  pur- 
chased the  InstramentB  as  charged,  but  be- 
fore the  purchase  It  wai  agreed  between 
plalntUtS  and  defendants  that  said  Instru- 
ments would  shnt  off  drippings,  sare  leak- 
ngBt  and  measore  accnntdy.  The  gauge  in 
said  Instrument  was  deCectlTe.  It  would 
not  measure  accurately,  nor  did  it  stop  drip- 
pings when  shut  off.  Wherefore  defradants 
claim  a  failure  to  comply  with  the  contract 
by  plaintiffs.  There  was  a  verdict  for  plain- 
tiffs for  the  amount  sued  for.  Defendants' 
motion  tor  a  new  trial  was  orerrated,  and 
tbey  excepted.  The  motion  was  upon  the 
general  grounds  that  the  verdict  was  coa- 
trary  to  law,  evidence,  etc.  Also,  because 
the  verdict  woa  contrary  to  the  following 
chaege:  "If  the  tanks  were  bought,  guaran- 
tied to  cotne  up  to  a  model,  and  totally  tailed 
to  come  up  to  the  model  represented,  and 
were  not  fit  for  the  purposes  for  which  they 
were  bought,— were  so  defective  they  were 
unflt  for  use,— and  you  further  believe  that 
defendant  tendered  them  back  to  plaintiffs, 
within  a  reasonable  time,  you  ehould  find  for 
defendant"  Because  certain  facts  have  come 
to  the  knowledge  of  defendant,  since  the 
trial,  of  which  he  did  not  know,  or  have  rea- 
son to  know,  before  the  filing  of  the  motion 
for  new  trial,  to  wit,  that  the  piston  In  the 
pump  attached  to  the  tank  is  totally  Imiwr- 
fect,  and  lets  the  air  by  from  below  into  the 
space  where  nothing  but  oil  should  come, 
and  the  siphon  which  delivers  oil  from  the 
barrel  into  the  tank  In  the  cellar  cannot  be 
Induced  to  draw  at  all,  caused  by  a  similar 
defect  in  the  piston  to  the  one  In  the  pump. 
Also,  the  delivering  pipe  to  the  pump  is  so 
ruined  that  It  does  not  hang  over  the  four- 
Inch  hole  made  to  receive  waste.  In  support 
of  this  last  ground,  movant  produced  the 
atlidavit  of  Frank  Wrlgbt,  one  of  the  defend- 
ant firm,  that  the  facts  stated  in  this  ground 
are  true,  and  that  none  of  said  facts,  except 
the  last  mentioned,  in  regard  to  the  deilvery 
pipe  being  crooked,  were  known  to  defend- 
ants, or  any  member  of  that  Arm,  befwe  the 
trial,  and  came  Into  possessI<m  of  the  firm 
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by  virtue  of  an  ezvnbiatlon  the  Ann  had 
made  of  said  tank  by  a  mechanical  expert, 
who,  perbapa,  was  man  infwmed  tlian  the 
one  the  firm  had  prevlooaly  had  to  examine 
the  tank. 

Hal  Wright,  for  plaintiffs  In  error.  Beece 
&  Denny,  for  defendants  In  error. 

PBE  CUBIAH.   Judgment  affirmed 

(•T  Qa.  ns) 

PAEKS  V.  RAGAN. 
(Supreme  Court  of  Georgia.    Aug.  B,  1895.) 
Apfbal — Rbvisw, 
It  not  being  alleged  In  the  motion  for  a 
new  trial  that  any  error  of  law  was  committed 
at  the  trial,  and  the  verdict  being  fully  sustain- 
ed by  the  evidence  and  eonsistent  with  the  anb- 
Btantial  Justice  of  the  caae,  there  was  no  er- 
ror in  refusing  to  set  it  aalde. 
(Syllabus  by  the  Court) 

Brror  from  superiw  court;  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  B.  B.  Parks  against  <me  Brewer, 
wherein  B.  J.  Bagan  Interposed  a  claim  to 
property  sought  to  be  reached  by  garnish- 
ment against  the  Fatten  Saah,  Door  &  Build- 
ing Company.  To  a  Judgment  for  Bagan, 
plaintiff  brings  error.    Affirmed.  : 

The  following  Is  the  official  report:  ' 

Parks  obtained  Judgment  by  default 
against  Brewer  on  September  1,  1892,  on  a 
suit  brought  returnable  the  fourth  Monday 
in  February.  1892,  on  which  suit  he  had  sued 
out  summons  of  garnishment,  directed  to  the 
Fatten  Sash,  Door  &  Building  Company.  It 
answered  that  at  the  time  of  the  service  of 
the  summons  It  was  indebted  to  Brewer 
¥161.63,  for  lumber  purchased  by  It  of  Brew- 
er; that  said  sum  was  claimed  R.  J.  Ragan, 
who  had  given  bond  to  dissolve  the  garnish- 
ment; and  that  it  bad  paid  to  Bagan  the 
money.  Upon  a  trial  of  the  Issue  between 
Parks  and  Bagan,  there  was  a  verdict  for 
Ragan.  Parks  moved  for  a  new  trial,  and, 
bis  motion  being  overruled,  excepted.  The 
motion  was  upon  the  general  grounds  alone. 

Bagan  testified:  "Some  time  in  January, 
1892,— the  middle  of  the  month,— Brewer 
came  to  my  store,  in  Rome,  to  buy  some  gro- 
ceries. I  told  him  I  could  not  sell  him  any 
more  goods  on  his  credit  He  said  he  was 
going  to  ship  the  Patton  Manufacturing 
CJompany  some  lumber,  and  would  give  Mr. 
Patton  an  order  to  pay  the  money  to  me. 
He  and  I  went  to  that  company's  office.  In 
Rome,  and  agreed  with  Patton  that  when 
the  lumber  came,  Patton  was  to  pay  the 
money  over  to  me.  This  agreement  was  not 
In  writing.  About  a  week  afterwards.  Pat- 
ten notified  me  that  the  lumber  had  come, 
and  that  he  had  been  garnished.  Thereup- 
on, after  said  agreement  between  us,  I  ship- 
ped goods  to  Mr.  Brewer  to  the  amount  of 
about  ¥162.  Did  not  sell  him  more  than  this 
amount.  Brewer  was  owing  me  at  that  time 
notes  to  the  amount  of  about  HfiOS).  Patton 
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and  Brewu-  talked  orer  the  dimffluHMu  of 
tlie  lumber." 

There  was  eTld«ic«  Cor  the  plaintiff  tend- 
ing to  show  the  following:  Between  the  7tb 
and  15th  of  January,  1882,  J.  B:  Hunt,  then 
agent  for  the  Patton  Manofacturing  Com- 
pany, went  to  Cedartown,  and  saw  Brewer, 
and  bought  lumber  from  Brewer,  Brewer 
agreeing  to  ehlp  at  once,  there  being  two 
ear  loads  of  the  lumber;  and  the  lumber 
was  shipped.  Brewer  and  Hunt  loaded  one 
of  the  cars,  and  Hunt  got  a  bill  of  lading  for 
that,  and  BrewM"  promised  that  the  next 
load  should  be  ahtpped  the  next  day.  It 
was  about  a  week  between  the  time'  Hunt 
gave  the  order  and  the  time  when  the  lum- 
ber was  shipped.  At  the  time  of  purchas- 
ing this  lumber  there  was  nothing  said  about 
Rsgan.  Nothing  was  said  as  to  the  pay- 
ment, jux  was  anything  said  as  to  the  pay- 
ment when  the  car  was  loaded.  Hunt  does 
not  remember  as  to  the  terms  of  his  Instruc- 
tions from  Patton,  as  to  payment,— only  he 
knew  It  would  be  cash,  from  what  Fatten 
said.  There  was  nothing  said  by  Brewer  as 
to  who  was  to  be  paid  for  the  lumber.  He 
accepted  the  order,  and  Hunt  turned  over 
the  bin  for  the  lumber  to  him,  and  left. 
Hunt  did  not  examine  the  lumber  until  It 
was  to  be  loaded,  which  was  a  week  or  10 
days  afterwards.  Parks  asked  Hunt  what 
was  his  business  in  Ced&rtown,  and  Hunt 
told  him  he  was  buying  lumber  for  the  Pat- 
ton Company,  iind  wanted  to  see  If  he  could 
not  make  a  trade  with  Brewer;  and  Parks 
asked  Hunt  to  let  him  (Parks)  know  when 
Hunt  had  bought  the  lumber  from  Brewer, 
which  Hunt  promised  to  do,  and  did.  Brew- 
er did  not  come  to  Rome  to  see  Patton  before 
the  trade  was  finally  closed  and  the  lumber 
shipped.  He  did  come  to  Rome  before  ship- 
ping the  lumber.  Hunt  thought  he  heard 
the  conversation  between  Brewer  and  Pat- 
ton, and  thought  they  were  talking  about 
some  other  lumbw,  but  paid  no  attention  to 
it  Bagan  was  not  with  Patton  at  that  time. 
Hunt  remembered  Brewer's  calling  at  Pat- 
ton's  office,  and  having  an  Interview  with 
Patton  relative  to  these  two  cars.  It  was 
after  the  garnishment  had  been  "nm,"  and 
the  lumber  had  been  shipped.  The  gar- 
nishment was  "run"  after  the  lumber  was 
shipped;  but  how  long  after,  Hunt  did  not 
remember.  If  Ragan  and  Brewer  called  on 
Patton  before  the  lumber  was  shipped,  Hunt 
did  not  remember  it.  Brewer  never  came 
again  to  see  Patton,  after  the  conversation 
which  Hunt  thought  was  about  other  lum- 
ber, before  Hunt  fiiiully  closed  the  trade 
with  BrewCT  with  refereuce  to  the  two  car 
loads. 

J.  B.  Patton  testified:  "We  never  had  any 
■dealings  with  Brewer  before  Hunt  bought 
the  two  car  loads  of  lumber  from  him,  in 
January,  1892,  which  Is  the  identical  lumber 
for  which  I  was  garnished  by  Parka.  I  had 
a  contract  with  Brewer  for  some  dry  lum- 
bw.  This  was  made  at  the  time  Bacan  and 


Brewer  came  to  see  me,  before  it  was  ship- 
ped. I  had  been  gamishjpd,  and  he  never 
shipped  any  more  lumb«:  to  me,  hut  shipped 
to  Mr.  Bagan,  and  I  agreed  with  Mr.  Ragan 
that  I  would  take  It  There  was  two  car 
loads  of  this  lumber  shipped  to  Mr.  Ragan. 
I  took  part  of  It,  but  was  unable  to  use  it 
all,  on  account  of  the  grade.  Ragan  sold 
the  balance  of  the  cars  that  I  refused  to  an- 
other company.  Ragan  and  Brewer  came  to 
my  office,  In  Rome,  and  I  agreed  to  pay  the 
money  to  Ragan.  There  was  no  writing  In 
reference  to  it  We  Just  simply  agreed 
among  ourselves  to  pay  it  this  way,  but  be- 
fore I  paid  the  money  to  Ragan  I  was  gar- 
nished by  Parks,  and  the  balance  of  the  lum-' 
ber  was  shipped  to  Ragan.  At  that  time  I 
was  goieral  manager  for  the  Patton  Manu- 
factnring  Company,  which  afterwards  was 
organised  Into  the  Patton  Sash,  Door  & 
Building  Company,  and  all  of  the  assets  and 
contracts  of  the  first  business  went  Into  the 
new  company.  $102  was  more  than  the 
value  of  the  two  car  loads  of  lumber  txnight 
by  Hunt** 

Dean  ft  Deazi,  for  plaintiff  in  errw.  Beece 
&  Denny,  tor  defendant  in  error. 

PGXt  CURIAM.   Judgment  ftfflnoed. 


(MOa.  mi 

BTAN  T.  FULOHDIi. 

FULOHUM  T.  BTAN. 

(Supreme  Court  of  Qeor^a.    Hay  18, 1886.) 

UoTto:*  TO  Dismiss— RRviVAL  —  FBicnos  OH  Ap- 
PBAi/— Rbs  JcniCATA— DisinssAii  bt  Plais- 
TiFr^-BprBCT  OH  Cross  Petitkih. 

1.  The  motion  to  diamias  the  equitable  peti- 
tion of  the  plaintiff  below,  on  the  grounds  that 
there  was  no  equity  in  the  petition,  and  that  it 
Ret  forth  no  cause  of  action,  was  properly  sns- 
tained,  althoui^  made  ore  tenns,  and  not  ontil 
the  trial  term. 

2.  Where  a  bill  of  exceptions  was  brought 
to  this  court,  and  the  defendant  therein  had 
sued  oat  a  cross  bill  of  exceptions,  and  while 
both  were  pending  here  the  plaintiff  in  error 
in  the  main  bill  of  exceptions  died,  the  effect 
of  makinE  his  administrator  a  party  plaintiff  in 
error  In  that  hill  of  exceptions  was  to  make  him 
a  par^  defendant  in  error  to  the  cross  bill  of 
exertions. 

S.  A  nonsuit  In  an  action  of  ejectment  does 
not  conclude  the  plaintiff  from  snbseqnently 
asserting  the  same  title  in  another  action. '  Bs- 
pecially  18  this  so  where  the  first  snit  is  bronght 
by  him  in  his  Individual  right,  and  the  second 
in  bis  capacity  as  administrator  of  the  estate 
of  another. 

4.  Inasmnch  as  the  defendant's  answer,  in 
the  nature  of  a  cross  bill,  alleged  facts  entitlii^ 
him  to  independent  and  distinct  equitable  re- 
lief, the  dismissal  of  the  plaintiff's  petition  did 
not  interfere  with  the  defendant's  rif^t  to  a 
hearing  and  trial  on  the  matters  set  up  In  his 
answer;  and,  this  being  so,  it  was  error  to  dis- 
miss the  same. 
(Syllahas  hj  the  Court) 

Error  from  superior  court,  Pulaski  county; 
J.  J.  Hunt,  Judge. 

Action  by  R.  O.  Fnlghum  against  I*.  C. 
Ryan,  administrate.  To  ozdm  entered,  both 
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IMiUea  bring  earn.  Bnmgtit  forward  from 
tbe  last  term.  Code.  M  427U-4271C.  Af- 
flnned  od  main  tiDl  of  exceptloiu,  and  revers- 
ed on  cross  bUl  of  exertions. 

L.  C.  Kyan  and  J.  H.  Martin,  foe  plaintiff 
in  error.  Jordan  &  Watson  and  W.  h.  Orice, 
for  defendant  in  oror. 

ATKINSON,  J.  The  plaintiff  filed  his  pe- 
titifm  axalnst  the  d^^idant,  ailegins  in  him- 
self a  prescriptlre  title  to  the  premises  in  dis- 
pute; alleging,  further,  that  previous  to  the 
filing  of  his  petition  the  defendant  had  insti- 
tuted an  action  of  ejectment  against  him  for 
the  recovery  of  the  land  In  questioa,  and,  up- 
on the  trial  of  that  case,  bad  been  nonsuited. 
He  alleged  that  tbe  defendant  threatened  to 
enter  and  take  p<wseBaion  of  the  premises; 
was  then  making  preparations  to  that  end; 
was  still  claiming  title  to  tbe  premises;  that 
his  claim  of  tiUe  was  fraudulent,  and  that 
he  (the  plalntlCF)  .apprehended  a  serious  In- 
Jury  to  himself  unless  restraining  order  would 
be  granted.  There  was  no  allegation  of  the 
insolvency  of  the  defendant.  Tbere  was  no 
Identification  of  the  particular  title  deeds 
claimed  by  tbe  plaintiff  to  be  fraudulent. 
There  vras  no  allegation  of  any  damage  to 
the  plaintiff.  A  restraining  order  issued. 
The  d^endant  answered,  admitting  the  for- 
mer action,  but  In  explanation  of  the  noa- 
suit  granted  thereondw,  alleged  that  the 
suit  vras  brought  1^  him  In  his  individual 
capacity  against  the  plaintiff;  that  he  bought 
tbe  land  from  tbe  former  administrator  of 
John  Ralney,  who  was  the  true  owner  of  the 
land;  that  by  mistake  the  order  authorizing 
tbe  sale  by  said  administrator  was  granted 
upon  the  same  day  that  letters  of  adminis- 
tration wwe  granted  to  hlni,  and  the  sale  was 
therefore  void,  leaving  the  title  still  In  John 
Ralney;  that  be  thereuiwn  himself  sued  out 
tetters  of  administration  de  bonis  non  upon 
the  estate  of  John  Ralney,  and  that  he  now 
claims  the  property  by  virtue  of  such  admin- 
istration, as  the  property  of  the  estate  of 
John  Ralney.  He  alleged  that  no  one  was 
In  poBseKlon  of  the  premises  until  he  himself 
took  possession,  and  constructed  thereon  a 
small  cabin.  He  denied  that  he  was  a  tres- 
passw,  but  claimed  the  rightful  possession  of 
the  pren^ises.  As  an  amendment  to  this  an- 
swer, he  filed  an  additional  -  answer.  In  the 
nature  of  a  cross  bill,  In  which  he  alleged 
that  he  was  the  true  and  lawful  owner  of  the 
premises  In  dispute;  that  the  plaintiff  was 
himself  Insolvent,  and  that,  pending  the  con- 
tinuance of  the  restraining  order  granted  up- 
on the  prayer  of  his  original  petition,  the 
plaintiff  had  himself  entered  upon  the  pra- 
ises, In  defiance  of  the  right  of  the  defendant; 
was  engaged  in  cutting  and  carrying  away 
the  wood  and  timber  thereon,  to  the  injury 
and  damage  of  the  defendant  Tbe  case 
coming  on  to  be  heard,  the  plaintiff  moved  to 
strike  the  answer  of  defendant,  upon  the 
ground  that  the  whole  matter  set  up  by  the 
cross  bill  was  res  adjodlcata,  for  that  at  a 


fMmer  term  of  tbe  snperiw  court  of  that 
county,  which  court  had  full,  ample,  and  sole 
Jurisdiction  of  the  matter,  the  defendant  bad 
brought  an  action  agalnat  the  plaintiff  for 
tbls  particular  piece  of  land;  that  the  de- 
fendant, upon  the  trial  of  that  case,  had  beeci 
nonsuited,  and  the  Judgment  of  nonsuit  was 
conclusive  In  tbe  case,  and  upon  tbe  further 
ground  that  deffDdaiit  cannot  defend  his  In- 
dividual case  by  setting  up  a  representative 
capacity.  The  court  sustained  this  demurrer, 
and  dismissed  the  cross  bill  of  the  defendant, 
and  to  this  Judgment  the  defendant  excepted. 
After  this  had  been  done  tbe  defendant  mov- 
ed to  dismiss  the  plaintiff's  petition  for  the 
want  of  a  cause  of  action.  The  plaintiff  ob- 
jected to  the  consideration  of  this  motion 
made  on  the  part  of  tbe  defenoant,  upon  the 
ground  that  it  came  too  late;  that  It  should 
tiave  been  made  at  the  first  term  of  the  court. 
The  court  overruled  this  objection,  proceeded 
to  a  consideration  of  tbe  defendant's  motion 
to  dismiss,  and  made  an  order  dismissing  the 
plaintiff's  petition.  The  plaintiff  excepted  to 
this  ruling,  and  upon  tbe  direct  and  cross 
bill  of  exceptions  all  of  the  rulings  of  the 
court  are  here  for  review.  In  dealing  with 
these  questions,  we  will  present  them  In  the 
Inverse  order  In  which  they  were  conddered 
In  the  court  below. 

We  think  the  court  properly  ruled  that  the 
plaintiff's  petition  contained  no  cause  of  ac- 
tion. It  was  a  simxrie  application  for  an  In- 
junction to  restrain  an  ordinary  alleged  tres- 
pass, of  that  class  wherein  the  insolvency  of 
the  defendant  is  essential  to  the  maintenance 
of  an  equitable  petition.  Then:  was  a  prayer 
for  general  relief,  but  no  facts  were  alleged 
upon  which  a  decree  for  general  relief  could 
have  been  predicated.  There  was  no  Injurj' 
alleged  to  have  been  committed.  The  bill 
was  filed  upon  a  bare  apprehenalcm  that  a 
trespass  might  be  committed.  It  Is  true  that 
there  was,  in  general  terms,  an  allegation 
that  the  defendant  was  claiming  the  property 
under  some  pretended  title,  and  a  prayer  that 
the  titie  be  decreed  to  be  delivered  up  for  can- 
cellation. There  was  no  identification  of  the 
particular  paper  or  papers  sought  to  be  can- 
celed, nor  a  suggestion  as  to  how  or  where- 
in tbe  deed  or  deeds  was  or  were  fraudulent. 
So  that,  placing  the  moat  favorable  Interpre- 
tation upon  the  plaintiff's  petition  that  could 
have  been  given  to  It,  there  was  scarcely  the 
semblance  of  a  cause  of  action  stated  In  It. 
It  Is  never  too  late  to  move  to  dismiss  a  peti- 
tion for  tbe  want  of  a  cause  of  action,  until 
after  v^dlct  If  Its  Infirmities  then  be  not 
cured  by  the  verdict,  a  motion  In  arrest  of 
judgment  will  serve  the  same  purpose  which 
would  be  accomplished  by  a  motion  to  dis- 
miss before  Judgment.  Tbe  defendant's  an- 
swer having  already  been  stricken,  upon  tbe 
plalntlfTs  motion,  before  tbe  motion  to  dis- 
miss the  plaintiffs  petition  was  made,  If  the 
answer  Itself  contained  any  admlaslonswbich 
might  have  been  favorable  to  tbe  plaintiff, 
upon  his  own  motlcm  he  placed  the  pleadings 
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of  tiie  defendant  wbere  they  conld  not  avaU 
Um.  So  that  under  no  view  of  thla  caee  did 
the  court  commit  any  error  In  dlsmlflslns  the 
petition  of  tlie  plaintiff. 

We  come  now  to  deal  wltb  the  answer  ot 
the  defendant  We  think  the  coort  took  too 
aerioudy  the  propoaltlon  that  the  defoidant 
In  the  case  was  concluded  as  to  his  claim  of 
title  hy  the  Jiidgm«it  of  nonsuit  upon  the 
trial  of  the  fmrmer  ejectmmt  case.  In  the 
fint  place,  that  salt  was  Instituted  by  him  in 
hiB  IndiTidual  capacity.  Upon  the  Introduc- 
tion of  his  erldence,  It  appeared  that  he  had 
DO  title.  The  court  awarded  a  Judgment  of 
nosault,  which  c^erated  simply  as  a  dis- 
missal of  his  then  pending  action.  The  Ciode 
proTldes  that  a  Judgment  of  n(»iault,  or  the 
dismissal  of  an  action,  shall  not  c<niclude  the 
party  against  whom  that  Judgment  of  non- 
suit or  dismissal  is  tiered,  but  he  may  there- 
after bring  his  action,  If  not  otherwise  barred 
by  the  statute.  Aside  frcHn  this,  the  exact 
title  submitted  to  the  court  by  the  respondent, 
In  his  answer,  was  not  the  title  upon  which 
the  Judgment  of  nonsuit  had  been  awarded. 
The  answer,  In  the  nature  of  a  cross  bill,  set 
up  title  in  him  as  administrator  upon  the  es- 
tate of  John  Balney;  and,  so  far  as  this  rec- 
ord discloses,  the  title  of  his  Intestate  bad 
never  been  called  in  question  in  any  contro- 
versy with  the  pres«)t  i^aintlff  respecting 
the  land  in  question.  We  conclude,  there- 
fore, that  there  was  no  estoppel  on  him,  and 
he  was  free  to  assert,  if  otherwise  entitled 
BO  to  do,  hlB  title  as  adminlsirator,  as  against 
this  plaintiff.  His  answer,  in  the  nature  of 
a  cross  bill,  alleged  a  complete  title  and  pos- 
session In  himself,  as  administrator.  It  al- 
leged the  insolveQcy  of  the  plaintiff.  It  al- 
leged that,  since  the  grant  of  the  original  re- 
straiolDg  order  at  the  suit  of  the  plaintiff, 
the  plaintiff  had  entered  upon  the  land  while 
he  (the  defendant)  was  thus  restramed,  and, 
without  title,  was  proceeding  to  cut  and  carry 
away  the  timber  and  wood  upon  that  land. 
He  prayed  an  Injunction  against  the  plaintiff, 
and.  In  addition  thereto,  that  the  plaintiff  be 
required  to  deliver  up,  for  cancellation,  bis 
deed  attached  to  his  petltltHi,  under  and  by 
virtue  of  which  he  claimed  title  to  the  land, 
and  also  for  such  other  and  further  relief  as 
the  facts  of  the  case  might  seem  to  require 
or  warrant,  and  ■  especially  that  the  lot  of 
land  In  controversy  be  decreed  to  be  the 
property  of  the  defendant  We  think  the 
cross  bill  of  the  respondent  set  up  such  a 
cause  of  action  as  entitled  the  defendant,  up- 
on proof  of  the  facts  tlierein  stated,  to  some 
relief  at  the  hands  of  the  court.  The  dis- 
missal of  an  equitable  petition  will  not  have 
the  effect  to  carry  out  with  It  an  answer  filed 
in  the  nature  of  a  cross  bill,  In  which  inde- 
pendent equitable  relief  Is  prayed  by  the  de- 
fendant. And  upon  the  equities  stated  in 
this  cross  bill  this  defendant  Is  entitled  to  be 
beard.  Judgment  on  main  bill  of  exceptions 
affirmed.  Judgment  en  czoas  bill  of  excep- 
tions revened. 


Oiu  SU) 

OOBIMBBGIAI.  BANK  07  OBDDABTOWN 
«t  aL  T.  POSTBLLu 
(Supreme  Gourt  of  Georgia.   Ang.  6,  1886.) 
Ransw  or  Affbai<— New  Tbiax. 

The  motion  for  a  new  trial  being  based 
on  ceneral  grounds,  allenng  no  error  of  law 
on  the  part  cf  the  trial  Judge,  and  the  evidence, 
though  ODnflicUng,  bdng  student  to  support 
the  verdict,  this  case  falls  within  the  general 
rule,  80  repeatedly  annoanced,  that  under-sndl 
circnniBtances  the  verdict,  after  its  approval 
by  the  trial  Judge,  will  be  allowed  to  stand. 
(Syllabus  by  the  Court) 

Error  from  supwlw  court,  Folk  coanty; 
C.  G.  Junes,  Judge. 

Action  by  the  Commercial  Bank  of  Cedar- 
town  against  John  Postell  and  the  adminis- 
trator of  A.  O.  West  Verdict  for  plaintiff 
against  the  admlntstratw,  and  in  favor  of 
Postell.  A  new  trial  was  refused,  and  jdaln- 
tlff  and  the  admlnlstiator  bring  erxw.  Af- 
firmed. 

The  following  la  the  offidal  report: 
The  suit  was  on  a  promissory  note  for  $3,- 
000  prlndpal,  dated  July  6,  1892,  and  due 
60  days  after  date,  made  by  the  Goal  City 
Mining  Company,  and  indorsed  by  West  and 
Postell,  and  payaUe  to  plaintiff  or  order. 
Hie  mining  company,  being  a  nonreddent 
corporation,  had  no  agent  or  place  of  busi- 
ness In  Georgia,  and  was  hot  sued  or  served 
in  the  action.  Its  name  was  signed  to  the 
note  by  Postell  as  secretary  and  manager. 
Postell  pleaded  the  general  issue;  further, 
ttULt  before  the  note  fell  due,  and  before  tt 
was  protested.  West  having  died,  plaintiff 
agreed  with  the  Coal  City  Mining  Company. 
Its  agents  and  <^cers,  and  with  the  repre- 
sentatlves  and  heirs  of  his  coindorser.  West, 
to  extend  the  note  sued  on  for  an  indefinite 
period  of  time,  upon  said  company  and  said 
heirs  paying  plaintiff  10  per  cent  interest, 
which  agreement  was  made  without  the 
knowledge  or  consent  of  Postell;  and  that 
the  mining  company  did  pay  plaintiff  the  In- 
terest at  said  rate,  as  indicated  by  the  pay- 
ments on  the  note,  thereby  increasing  de- 
fendant's risk  and  releasing  him.  Thomp- 
son, administrator,  adopted  the  plea  of  Pos- 
tell. There  was  a  verdict  for  plaintiffs 
against  Thompson  as  administrator,  for  the 
amount  due  on  the  note,  but  In  &vor  of  Pos- 
tell. Thompson  moved  for  a  new  trial,  and, 
his  motion  being  overruled,  excepted.  The 
plaintiff  moved  also  for  a  new  trial  aa  to  the 
verdict  releasing  Postell,  and,  its  motion  be- 
ing overruled,  excepted.  Thompson's  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also,  because  the  verdict  was  contrary  to  cer- 
tain specified  portions  of  the  charge  Further, 
because  the  release  by  the  Jury  of  Postal,  co- 
indorser with  West,  operates  by  law  as  a  re- 
lease of  Thompson,  administrator.  Error  in 
charging:  "I  charge  you,  If  indulgence  was 
granted  by  plaintiff  to  defendant  in  considera- 
tion of  the  payment  of  ten  pex  cent  interest 
per  annum,  without  the  knowledge  or  consent 
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of  tbe  Indoraer.  or  ^ttaer  one  of  the  IndcMrsers 
raUf^iiffthisact,the  Indoraer  80  ratifying  the 
act  would  not  be  relMsed.  Such  ratification 
would  be  eqnlTalont  to  agreeing  (uriglnally  to 
tbe  arrangement.  If  the  admliUatrator  of 
A.  Q.  Weert  zatlfled  tbe  agreement  or  ar^ 
rangement  between  the  Oonmiendal  Bank 
and  the  Goal  City  Mining  Oompany,  the  es- 
tate of  West  would  not  be  released."  "Al- 
thongh  that  arrangement  may  have  relegsed 
West  and  Poetell.  still,  If  the  admlnlBtratm- 
of  West  afterwards  ratified  tbe  act  express- 
ly or  impliedly,— that  Is,  by  word  or  act- 
then  the  estate  of  West  would  be  bound,  and 
you  would  so  find."  The  motion  ioc  new 
trial  by  tfaintlff  was  upon  the  grounds  that 
tbe  verdict  releasing  Postell  was  contrary 
to  law,  evidence,  etc.,  and  because  the  Ter^ 
diet  was  contra^  to  a  specified  portion  of 
the  charge;  further,  because,  under  the  facts, 
tlie  mon^  which  is  the  consideration  of  the 
note  was  really  loaned  to  West  and  Fost^ 
who  ^ned  tbe  mining  compai^'s  name  to 
the  p^er.  Plaintiir  parted  with  the  consid- 
eration for  the  note  sole^  upon  the  strength 
and  credit  of  defendants'  names,  and  thebr 
llablUty  to  it  is  tliat  of  the  makers,  and  not 
that  of  the  Indorsera,  strictly,  undw  the  facts 
ol  the  case. 

Blance  &  Fielder  and  CoIviUe  &  Noyes,  for 
plaintiffs  in  error!  Glenn  &  Rountree  and 
3.  W.  Harris,  Jr^  for  defendant  In  erm. 

FEB  CUBIAM.   Judgment  affirmed. 


(97  G*.  887) 

LEWIS  et  al.  t.  BRACKEN  et  aL 
(Supreme  Court  of  Georgia.    Aug.  12.  1885.) 
SAZ.E— Bbbach  aw  Wikrantt— Falsi  Rbprbsbs- 

TATIONS  —  AMBKDINO  DbOLABATIOK  — 

CONTINDAHCB— IiraTRUCTtOKB. 

There  was  no  error  in  allowing  the 

ameDdmenta  to  the  declaration,  nor  in  overrul- 
ing the  demarrer  to  the  same,  nor  in  refosing  to 
grant  a  continuance,  nor  in  admitting  or  reject- 
ing evidence.  The  charges  complained  of  were 
BUDStantiallr  correct,  and  the  verdict  was  am- 
ply supported  by  the  evidence,  and  quite  reason-' 
able  m  amount.  This  case  Involves  no  new 
quesUons  of  law  rendering  necessary  a  more 
elaborate  statement  of  the  points  decided.  The 
court  properly  refused  to  grant  a  new  trial. 
(Syllabus  by  the  Court.)  • 

Error  from  superior  court,  Stewart  county; 
W.  H.  Flsli,  Judge. 

Action  by  Bracken  &  Wilson  against  Lewis 
&  Thompson.  Plalntltrs  had  Judgment,  and 
defendants  bring  mw.  Affirmed. 

The  foUowlng  Is  the  official  report: 

Bracken  &  Wilaon,  of  Gadsden  county,  Fla., 
sued  Lewis  &  Thompson,  of  Stewart  county, 
Oa.,  for  $3,000,  for  that  on  or  about  Decern-, 
twr  18,  1891,  defendants,  by  their  agent, 
Stiitliam,  sold  and  conveyed  to  plaintiffs  nine 
horses,  guarantying  them  to  be  sound  and 
free  from  disease,  and  the  purchase  was 
made  sol^y  upon  the  r^resentations  of  de- 
fendants as  aforesaid;  but  now  it  transpires 
that  said  representations  wwe  made  with  a 


fmndulent  intent,  and  well  known  to  def aid- 
ants; whereby,  npon  said  r^resentatlons, 
petltl(M)erB  were  Induced  to  buy  and  handle 
said  stock,  and  thereby  lost,  by  reason  of 
said  representations,  the  sum  sued  foTp  in 
tliat  the  stock  so  bought  of  defendants  were 
diseased,  and  not  only  the  fiict  that  petition- 
ers lost  upon  said  purchase,  but  lost  othei* 
valuable  stock  by  omtamtnatlon  from  said 
stock  bought  from  defendants,  said  horses 
bought  from  defendants  being  at  the  time  of 
sale  infected  with  a  loathsome  and  conta- 
gions (Usease  known  as  "farcy,**  all  of  which 
was  well  known  to  defendants  at  the  time 
of  said  sale.  By  amendment,  plaintiffs  al- 
leged: On  or  about  December  11,  ISQl*  by 
false  and  fraudulent  represmtatlons  of  the 
tmc  condition  of  the  stock  described  In  the 
deelaiatlott  [defendants]  Induced  petitioners 
to  purchase  said  stock,  representing,  by 
themselves  and  their  agent,  Statbam,  that 
tbe  stock  were  sonnd  In  every  particular, 
when  in  fact  the  stock  liad  been  contaminat- 
ed recoLt  association  with  othw  stock  of 
defendants  suffering  from  farcy,  or  some  other 
Infectious  and  fatal  disease^  and  that  some  of 
the  liorseB  sold  by  defendants  to  plaintUTs 
wereat  the  time  of  sale  alreadylnCected  with 
said  (Usease,  which  facts  were  well  known 
to  defendants  and  their  agent;  said  pur- 
chased stock  having  been  purpoady  removed 
from  the  stables  and  neighborhood  of  de- 
fendants, and  sent  to  a  great  distance,  for  the 
purpose  of  selling  them  to  parties  who  did 
not  know  of  the  true  state  of  affairs  and  in 
total  disregard  of  the  rights  and  interest  of 
whatever  strangers  might  be  induced  to  pnr- 
cliase  the  stock;  one  of  the  hmes  having  at 
the  time  of  said  sale  evldmces  of  the  exist- 
ence of  said  disease,  which  was  falsely  ex- 
plained by  defendants  as  being  due  to  a 
splinter.  Of  ttw  horses  purchased  by  plain- 
tiffs from  defendants,  the  mare  Belle,  mi- 
ned at  $125,  died  of  said  disease,  to  the  in- 
jury and  damage  of  petltionus  in  that 
amount  Of  their  own  stock  who  caught 
tlie  disease  from  the  stock  so  purchased  of 
OetendRDta,  plaintiffs  lost  from  said  disease 
four  horses  and  two  mules,  ot  the  value  of 
$686,  to  their  damage  that  amount  On.  ac- 
count oC  the  disease  b^ng  introduced  Into 
th^  llrery  stableS)  tb^  were  compelled  to 
remove  a  large  part  of  their  stock  to  another 
isolated  stable,  for  wliich  th^  paid  $15  i>er 
month  rent  for  four  months.  During  that 
time  they  were  put  to  an  ^i^se  ot  93.50  per 
di^  tor  services  In  looking  after  and  caring 
for  said  diseased  horses.  Tbe  feed  of  tbe 
hOTses  so  ronoved  and  cared  for  amounted 
to  at  least  90  cmba  per  day  during  said  four 
months,  and  the  medldne  and  eiqtenseB  of 
treating  them  amonttted  to  $50,  to  the  dam- 
age of  petitioners  $688.  Of  said  disease  so 
contracted  eight  died  in  plaintiffs'  stables, 
which  had  to  be  hauled  off  and  buried,  at 
an  expehse  of  $6  per  horse,  to  the  damage  of 
petitioners  $40.  In  orAer  to  properly  protect 
and  care  for  the  horses  that  did  not  have 
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'Mid  dlseue,  tbvy  were  pnt  to  the  ei]>aiae  of 
whlteTOflblng  and  famlgaUng  tli^  stables, 
at  a  fNMt  of  fSO.  At  the  time  o[  the  wrong- 
fal  acts  <tf  d^endants  In  thus  Introdndnff 
diseased  stock  In  their  midst  tfa^  vae  mak- 
ing dear  money  out  of  their  established  IIt- 
ery  business,  as  much  as  fSO  per  week,  and 
on  acconnt  of  said  acts  of  defendants  their 
business  fell  off  to  such  an  extent  that  for 
the  first  month  the  dl«ase  broke  out  In  their 
stables  they  did  not  make  expenses,  and  dnr- 
Ing  the  nert  six  mraiths  lost  In  net  profits 
9600,  to  their  damage  $800.  To  this  declara- 
tion defendants  demurred  genraally.  Also, 
because  the  damages  allured  are  remote  and 
speculative,  and  because  they  are  remote  and 
consequential,  and  tmly  imaginary,  w  the 
possible  result  of  the  tortious  acts  of  defend- 
ants. Also  becsiuse  there  Is  no  allegation 
In  the  declaratl<m  that  plidntUfs  did  not  hare 
knowledge,  at  the  time  of  the  purchase,  of 
the  diseased  condition  of  the  horses.-  Also 
because  there  Is  no  allegation  that  defoid- 
ants  knew  of  the  disease  of  tiie  horsM  at  the 
time  of  the  alleged  sal^  and,  so  knowing, 
sold  them  to  plalntifta,  with  Intent  to  defraud 
them  of  tin  value,  serrlce,  and  benefit  of 
said  facanes. 

Plaintiffs  offered  to  amend,  by  allege  that 
they  did  not  know  of  the  Infectious,  con- 
tagious, and  diseased  condition  ot  the  hwses 
at  the  time  of  the  purchase,  but  relied  solely 
opon  the  representations  of  def  aidsntB,  made 
to  them,  that  the  h(»ses  were  sound,  and 
free  from  disease.  Also  that  the  fact  of 
such  a  disease  being  among  their  stock  be^ 
came  widely  known,  and  their  customers 
ceased  to  patronize  them  as  llrery  men;  they 
at  tiiat  time  doing  a  livery  and  fSed  stable 
bndness.  The  amoidment  was  allowed  by 
the  conrt.  D^endants  then  moved  to  con- 
tinue the  case  on  the  ground  that  they  were 
surprised  by  the  amendment,  and  th^  conn- 
ed stated  In  his  place  that  he  desired  a  con- 
tinuance, in  OTder  that  he  might  secure  testi- 
mony to  show  what  patronage  plaintiffs  had 
at  their  stable,  and  the  espense  of  carrying 
on  their  business,  and  what  they  had  taken 
in  each  day  and  paid  out  The  conrt  over- 
ruled the  motion.  D^endantEi  then  demur* 
red  to  the  declaration  as  amended,  which  de- 
murrer the  court  overruled.  The  case  then 
proceeded,  and,  after  the  testimony  ,had 
dosed,  plaintiffs  offered  to  amend,  by  adding 
to  the  words  "Infections  and  fatal,"  In  their 
declaration,  the  words  "or  destructive,"  so 
that  the  declaration  as  amended  would  read, 
"Infectious  and  fatal  or  destructive  disease." 
To  this  amendment  defendants  objected  up- 
on the  ground  that  It  was  too  vagne  and  un- 
certain to  charge  defendants,  and  was  in  the- 
dlsjunctive,  and  brought  in  a  new  cause  of 
action,  and  did  not  name  what  disease  the 
horses  were  affected  with.  The  court  over- 
ruled the  objection,  and  allowed  the  amend- 
ment. To  the  overruling  the  motion  to  con- 
tinue, to  the  overruling  the  demurr^,  and  to 
allowing  of  the  last-mentioned  amendment, 


defendants  excited  pendente  Ute^  and  asriga 
error  upon  the  same  In  thdr  final  bill  ot  ex- 
ceptions. There  was  a  verdict  for  the  pbdn- 
tUte  for  11,000;  and,  defendants*  motion  tw  a 
new  trial  being  overruled,  they  excepted. 

The  motion  was  upon  the  general  ground 
that  the  verdict  was  contnury  to  law,  evi- 
dence,  etc  Also  because  the  court  overruled 
objection  of  defendants  to  the  following  testi- 
mony and  question  ot  counsel  to  Statham: 
"You  heard  that  It  was  glanders  or  farcy 
that  Lewis. ft  Thunpson's  Ikhbss  had  in  their 
stablesT"  The  question  was  ol^ected  to  up- 
on the  ground  that  It  was  hearsay,  and  not 
admissible.  The  witness  then  testified:  "I 
heard  the  IjcwIs  &  Thompson  braises  had  the 
glanders^  Arcy,  or  sMuethlng  else  Did  not 
know  i^  but  bad  heard  that  ]>wl8  &  Th<Hnp- 
son  had  some  horses  to  die  from  this  dis- 
ease they  had."  This  testlmtmy  was  object- 
ed to  on  the  ground  that  It  was  hearsay, 
which  objection  was  overruled.  ^Intiflta 
offered  to  read  the  testimimy  of  James  Shaw, 
whidi  lad  been  sued  out  by  defoidanta.  De- 
fendants ot^ected.  This  objection  the  court 
overmled,  whlcb  defendants  allege  aa  ettat. 
Plaintiffs  having  read  in  evidence  Interroga- 
tories ot  W.  D.  Gffic,  which  had  been  sued 
out  by  defendants,  but  not  offered  or  read 
by  defendants;  d^endants  "Qito  Inlxoduced 
R.  F.  Watts,  and  crffersd'to  prove  by  him 
that  he  was  that  attraney  ot  defoidants,  and 
that  Oox.  had  made  different  and  contradict- 
ory statonents  to  htm  than  those  avom  to 
in  his  interrogatories.  Plaintiffs  objected 
upon  the  ground  that  the  witness  could  not 
be  Impeached  by  proof  of  contradictory  state- 
ments without  first  laying  the  foundation,  as 
the  law  provides,  and  that  no  such  founda- 
tion had  been  laid.  The  objection  was  sus- 
tained, which  fnovant  alleges  as  wror. 

Brw  In  diarging:  **Aiaiongh  the  disease 
was  not  at  the  time  tally  devdoped,  and  tiie 
defendants,  Zjewis  ft  Thompson,  at  the  time 
believed  that  the  horses  were  so  diseased, 
although  they  may  not  have  actually  known 
.it,  and  plaintlfTB,  not  knowing  or  believing 
that  the  horses  were  so  diseased,  and  not  hav- 
ing been  pnt  on  notice  of  the  disease  or  of 
defmdants'  belief  that  the  horses  were  so 
diseased,  and  if,  under  these  drcnmstances, 
pUdntiffs  wero  Induced  to  purcfasse  the  horses 
by  the  fraudulent  snd  reddess  representa- 
tions that  the  h(»ses  were  sound,  thai  tiie 
plaintiffs  would  be  entitled  to  recover.  If 
they  acted  to  their  Injury."  "It,  however  yon 
should  be  of  opinion  fnnn  the  evidence  and 
the  law  given  you  in  diarge  that  the  phdn- 
tiffs  should  recover,  then  you  would  lode  to 
the  evldoice,  and  determine  how  much  the 
damage  to  be  recovered  should  be.  Now,  If 
the  plalntttCs  are  mtltied  to  recover,  are  the? 
entitled  to  recover  for  the  mare  Belle?  If 
80;  how  mudi?  Wdl,  I  dmrge  yon,  that  if. 
at  the  time  the  plaintiffs  bought  her  from 
the  defendants,  that  she  had  farcy  or  some 
other  contagious  and  bttal  or  destructive  dis- 
ease, and  tiie  defendants  knew  or  bdlered 
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tiat  sbe  was  so  diseased,  and  Induced  plain- 
tiffs to  ponduse  her  by  repreoratliig  to  tlian 
that  she  was  sound,  w  if  she  appeared  to  be 
tmsoimd  as  to  <«e  of  ber  legs  or  feet,  and  1^ 
upon  Inquiry  the  plaintllEa  of  the  d^end- 
ants  as  to  tbe  canae  of  tbe  apparuit  unsound- 
ness, the  defendants  r^reaented  to  the  plaln- 
tUte  that  It  mw  caused  from  a  apUnter,  when 
defendants  knew  Uiat  such  was  not  the  facl^ 
but  knew  or  bdlered  that  such  appaient  un- 
soundness was  caused  by  fan^  or  some  otber 
contagions,  fatal,  or  destmctlTe  disease,  and 
by  such  mtar^resentatlona  induced  plaintiffs 
to  buy  her,  and  she  soon  thoeafter  died  fnan 
said  disease,  then  the  plaintiffa  would  be  en- 
titled to  recorer  from  the  defehdanta  what 
would  have  been  the  market  value  of  the 
mare  at  the  time  at  mXe,  it  abe  had  been 
sound  as  r^resented  by  defendants."  "It 
you  should  find  that  the  plaintiffs  dionld  re- 
cover, yon  will  look  to  the  evidence  to  And 
out  whether  oar  not  plaintiffs  loet  any  horses 
by  reason  of  baving  contracted  a  contagious 
disease  from  tbe  horses  whidi  the  plaintlSs 
bought  from  the  defendants,  which  disease 
the  pnrcbaaed  hcana  had  at  the  time  Ibey 
wore  pnnAased;  and  If  yon  sihonld  beUere 
tluLt  the  plalntUb  lost  any  bones  in  that 
utay,  and  fn»n  that  canae,  why.  yon  will 
look  to  the  evidence  to  see  it  there  was  any 
proven  maricet  value  of  the  horses  so  lost 
If  tliere  waa,  you  would  be  antluwiBed  to  find 
in  favor  c€  the  plalntUh  against  the  defend- 
ants tor  tbe  market  value  of  ffuch  horses." 
*'Now,  the  plaintiffs  contend  that  they  are 
oititled  to  damages  for  actual  expenses  In 
the  way  of  erecting  stables  for  the  purpose 
of  stobUnff  their  horsea  which  did  not  have 
the  disease,  and  they  contoid  that  they  were 
put  to  the  erpeiae  of  giving  audi  honea  ex- 
tra feed,  and  tb^  «mtend  that  they  were  put 
to  ttte  expenae  of  fomlahlng  medicine  and 
attentlfm  to  the  side  and  diseased  horaes,— the 
horses  that  they  purchased,  and  their  own 
boTBes  that  contracted  the  disease  from  the 
horses  that  they  pnrdiafwd.  The  plaintiffs 
contend  that  they  are  ^titled  to  recover  in 
tbe  way  of  damages  for  actnal  expenses  In 
whitewashing  and  fumigating  their  stables, 
attemptoig  to  raadlcate  tbe  dlseaae  from 
ibem.  They  contend  fnrtticr  that  tb^  were 
damaged  In  th^r  business;  ,tbat  at  tbe  time 
they  purdbased  these  horses  from  the  defend- 
ants th^  wore  doing  a  liveiy,  feed,  and  sale 
stable  bnslneBB;  that  their  bndness  was  pros- 
P«oub;  that  th^  were  making  money,  and 
that  by  reason  of  Interruption  on  account  ot 
tbe  diseased  horses  In  the  stable  their  busi- 
ness was  damaged  by  loss  of  custom;  that 
their  budnese  decreased;  and  they  claim  for 
that  they  should  have  In  tbe  way  of  damages 
whatever  they  have  proven  their  loss  to  have 
been  on  that  account.  As  I  have  already 
said,  I  charge  you  that  all  of  these  are  legiti* 
mate  subjects  of  damage.  In  other  words,  if 
tbe  plalntUBs  are  entitled  to  recover,  in  your 
oj^on,  nnder  tbe  evidence  and  the  law  I 
have  given  you  In  diarge,  they  would  be  en- 
T,22s.B.nal9— 60 


titled  to  recover  these  damages  which  they 
omtend  they  have  sustained  in  these  various 
ways,  loovided  the  eridence  shows  to  your 
mbid  what  sndi  damages  are;  In  other  wwds, 
if  the  evldenoe  la  snfllclently  definite  to  show 
yon  what  damages.  If  any,  the  plaintiffs  have 
mstatawd  In  Uw  way  they  allege  they  aus- 
talned  them."  "WeD,  It  plabituta.  aire  en- 
titled to  recover  under  tbe  evidence  and  law 
I  have  glvoi  you  in  cAarge,  then  they  could 
neOTBt  tbe  market  value  of  tbe  borses'whlcb 
they  lost  by  reason  of  taUi^  the  &rcy,  or 
some  other  contagions,  t&tal,  or  deatractlve 
disease,  firom  tbe  horses  purchased  from  the 
defendants.**  "Now,  the  plalntlfCs  contend 
tbaX  tiiey  are  entitled  to  recover  damages, 
actiud  damages,  which  tbey  claim  they  flat- 
tered on  account  of  and  by  reaaon  of  the 
alleged  fraudulent  acts  ot  the  deCendante  In 
inducing  tbem  to  purdiaae  tbelr  taranes. '  7ou 
win  look,  to  the  declaratkHi,  and  see  what 
those  allegations  are.  I  cannot  recall  all  of 
tbem,  but  I  charge  you,  tbat  the  damage  set 
oat  In  tbe  plalntUte*  petitiui,  it  proven  to 
yonr  satisfaction,  would  be  such  damages  as 
the  plaintiffs  would  be  entltied  to  recover  in 
this  case,  provided  you  should  believe  from 
the  evidence  tbat  they  are  entitled  to  recover 
at  an." 

Watts  ft  Hlcken  and  O.  J.  Thornton,  for 
philntitCB  In  error.  Clarice,  Hooper  &  Harri- 
son, W.  H.  Ellis,  and  J.  B.  Hudson,  tw  de- 
fendants In  errOT. 

FEB  GUBIAM.  Judgment  affirmed. 


(98.  Oa.  7S3) 

'  BBOXTON  V.  HNNIS. 
(Si^reme  Oonrt  of  Georgia.  Aug.  12,  1886.) 
Landlord  ahd  Tbhant—Cohtraot— Rim. 

1.  Where,  under  a  contract  for  the  sale  of 
land,  the  vendor  execubOB  to  the  vendee  the 
usual  bond  for  titles,  and  delivers  to  bim  the 
possession  of  the  premises,  even  if  the  latter 
fail  to  pay  the  porcbaae  money  at  maturity,  he 
may,  nevertheless,  retain  possession,  either  by 
himself  or  his  tenant,  nntll  such  time  as  he 
^all  be  iMally  evicted  therefrom  by  the  ven- 
dor; and  toe  tenant  who  enters  tinder  tiie  ven- 
dee  cannot,  without  first  snrrendering  his  pos- 
session to  the  latter,  attorn  to  the  vendor  upon 
any  supposed  right  of  the  latter,  without  the 
consent  of  the  vendee  to  rescind  the  contract  of 
sale. 

2.  In  such  a  case,  where  the  tenant  under- 
takes to  acknowledge  a  tenancy  both  under  the 
vendor  and  vendee,  and  distress  warrants  are 
issued  at  the  instance  of  both  the  vendor  and 
vendee,  and  levied  upon  the  property  of  the 
tenant,  the  warrant  in  favor  of  the  vendee  is 
the  legal  lien,  and  should  prevalL 

(Syllabus  by  the  Court) 

Error  from  supotor  court,  Dooly  county; 
W.  H.  Fish,  Judge. 

Application  for  certiorari  by  J.  A.  Broxt(m 
against  J.  J.  Ennla  to  review  proceedings  on 
distress  warrants.  To  an  wder  i^ef  using  tbe 
writ,  plaintiff  brinjrp  error.  Affirmed. 

The  following  Is  the  official  report: 

On  August  24,  ISM,  Broxtmi  obtained  a 
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divtran  wurant  agali»t  Downing  for  tbe 
rant  of  certain  land  toe  1884,  uikhi  the 
gronnd  that  Downing  was  removing  or  about 
to  remove  the  crop  from  the  land.  On  Octo- 
ber 18,  1884,  Bnnla  obtained  a  dlatrew  war- 
rant against  Downlngi  aa  bis  toiaut,  tm 
rent  at  the  same  land;  it  being  allied  In 
hla  affl^Tlt  for  dlstresB  warrant  that  tbe 
amount  claimed  fw  rent  waa  due  and  un- 
paid. Both  the  wananta  were  levied  on  the 
same  property,  and,  bj  consent,  the^iroperty 
was  converted  Into  cash,  wblcb  was  held 
the  leryiug  ofllcer,  tot  diBtrlbntion.  Tbero- 
ofter  the  Issue  between  Broxton  and  Ennia 
as  to  the  right  to  the  fund  was  tried  before 
a  magistrate,  and  there  was  a  judgment  In 
favor  of  Ennls.  BnaUm  appealed  to  a  iwry 
In  the  magistrates  court,  who  fotmd  In  fa- 
vor  of  Ennls.  Broxt(m  presented  his  peti- 
tion tcK  tbe  writ  of  certiorari,  In  which  he 
set  forth  the  above  fkcta  and  the  evidence 
Introduced  on  the  trial  before  the  jury,  and  al- 
leged that  the  verdict  ot  the  Jury  was  coo- 
tnuy  to  law  and  evidence,  agiUnst  the  wel^ 
ot  the  evidence^  without  evidence  to  sup- 
port 11;  and  wta<^  vnautituKrised.  The  Judge 
of  the  superior  court  refused  to  grant  tbe 
writ  of  certiorari,  becavse  he  was  of  tha 
vplnlon  that  the  verdict  was  anthoriaed  by 
the  law  and  the  evidence.  To  this  mllngp 
Broxton  excepted. 

On  the  trial  before  the  Jnry,  Broxton  In- 
troduced his  affidavit  and  distress  warrant; 
also,  a  deed  conveying  the  land  to  him  from 
M.  L.  Spencer,  dated  February  4, 1876.  Brox- 
ton testified:  That  he  was  the  ownw  of  the 
land.  That  on  February  14,  1881,  he  con- 
tracted to  sell  Bnnla  the  land  according  to 
the  terms  ot  a  bond  for  tltlM  and  certain 
notes  (hereafter  to  be  set  forth).  That  wme 
ot  the  notes  had  ever  been  paid,  nor  any 
part  therectf.  That  during  December,  18B3, 
Rnnls  stated  to  blm  tbkt  he  could  not  pay 
the  notes,  and  was  going  to  leave  tbe  place; 
that  be  was  going  to  put  a  tenant  on  the 
place.  Witness  thrai  and  there  objected  to 
the  same,  and  MA  Bnuls  that  from  that 
date  on  he  (wltoess)  would  do  tbe  renting 
and  receive  the  rente;  that  the  bond  for  tl- 
iloB  was  then  out;  and  that,  so  far  as  he 
was  ccmcemed,  the  contract  to  sell  was  then 
at  an  end,  and  he  then  and  therp  rescinded 
the  same;  and  that,  If  Ennls  remained  <m 
the  place  any  longer,  he  would  be  treated  as 
a  tenant  at  will.  That  Ennis  then  went 
away  and  moved  from  tbo  place.  Thai  wit- 
ness rented  the  place  to  Downing  for  188^ 
and  had  not  received  his  rent  to  the  amount 
of  $50,  and  that  he  had  demanded  It  The 
bond  for  titles  was  from  Broxton  to  Ennls, 
dated  February  14,  1881,  conditioned  to  con- 
vey the  land  to  Ennis  upon  the  payment  of 
three  notes,  each  dated  February  14,  1891,— 
one  for  $250.56,  another  for  $270.^,  aud  a 
third  tor  $288.88,— due,  respectively,  January 


1«  1882,  January  1,  18B8,  and  January  1, 
1894.  Three  notes  were  Introduced,  signed  by 
Ennls,  and  payalAe  to  ]EtnKton,'Goixtorming  to 
the  description  of  the  notes  In  the  bond,  ex- 
cept that  the  first  note  was  fw  $251.68,  and 
due  January  1,  1888(T).  Bnids  teBtlOed  that 
he  went  Into  possessloa  ot  the  place  on  Feb- 
mazy  14,  1881,  under  the  contract  as  ex- 
pressed by  the  bond  tor  titles  and  tbe  notes; 
that  he  had  never  paid  a  cent  on  the  notes; 
that  he  left  the  place  on  or  about  January 
1,  1884;  that  be  raited  the  place  to  Down- 
ing; and  that  he  had  no  other  cliUm  on  the 
place  than  the  bond  for  titles.  Downing  tes- 
tified that  he  rented  tbe  idace  from  both 
Ennls  and  Brcattm;  that  he  knew  there  ms 
going  to  be  a  lawsuit  about  the  ^ce^  rented 
from  both  ot  them,  and  agreed  to  pay  the 
rent  to  tbe  one  who  was  entitled  to  it;  and 
that  be  wait  to  ^oxton  betm  he  would 
take  the  place  for  1884,  and  raited  from 
him. 

Busbee,  Gmm  St  Busbee,  tor  plaintiff  in  er- 
ror. W.  A.  Aaron  and  John  F.  PoweU,  tor 
defendant  in  error. 

PSI^  OUBIAM.   Judi^ent  affirmed. 

91  Oa.SK) 

CENTRAI/  BAILROAD  &  BANKING  CO.  v. 
BAST  TBNNB8SBB,  V.  &  0.  RT.  GO. 

(Sapreme  Court  ot  Oeorsia.  Aug.  12,  18^.) 

Bbvibw  OS  Appbal— Imstbdotiok*— OoKnjOT- 

INO  EVISBHCB. 

The  charge,  In  the  main,  was  a  clear  and 
accurate  m^aentation  of  the  miea  of  law  ap- 
piicable,  most  of  which  are  well  settled  by  re- 
peated adjudications  of  this  court.  If  any  er- 
rors were  committed  In  charging,  in  refaain;  to 
charge,  or  In  any  other  respects,  they  were  not 
of  sufficient  weight  or  importance  to  materifllly 
affect  the  determination  of  the  case  by  the  j-ary 
upon  its  substantial  merits,  or  to  reqniie  tbe 
granting  of  a  new  trIaL  llie  case  amended 
mainly  upon  the  evidence,  which,  though  voln- 
minons,  confused,  complicated,  and  conflicting, 
both  upon  qnestkois  ot  Donndary  and  title,  wai^ 
ranted  the  verdict  rendered;  and,  the  same  bar- 
ing been  approved  by  the  trial  judge,  this  court 
will  not  control  his  dlBcretion  In  refusing  to  set 
it  aside. 

(SyDahus  by  the  Court) 

Error  from  superior  court,  Bibb  county:  J. 
Li.  Hardeman,  Judge. 

Action  between  the  Central  Railroad  ft 
Banking  Company  and  the  East  Tennessee, 
Virginia  &  Georgia  Railway  GcHnpany. 
Judgment  fcM-  the  latter,  and  the  former 
brings  error.  Afllrmed. 

Stead  &  Wlmberly,  John  R.  Cooper,  and 
Lawton  &  Cunningham,  tor  plaintlfl  in  er^ 
ror.  mil.  Harris  &  Birch  and  W.  A.  Hen- 
derson, tor  defendant  In  error. 

PER  OCRIAH.  Judgment  affirmed. 
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EAST  TENNESSEE,  V.  ft  G.  BT.  CO.  9.  BUTLEB.  M7 


(•T  aoc) 

BAST  TBNNESSIDB,  V.  ft  6.  BY.  CO.  T. 
BUTLBK. 

(Supreme  Gomt  of  Oeor^  Aug.  12,  1886.) 

NsW  T'riaI/— DiHOBITlON  Or  Tbial  Ck>UBT. 
There  was  evidence  to  warrant  tbe  jnr; 
in  finding  that  tlieilefeaiilaiit' was  n^igeirt,  and  ' 
that  the  idaiutiff  was  not.  This  beme  so,  and 
there  being  no  dispute  as  to  the  fact  that  he 
was  injured,  this  court  will  not  overrule  the  dia- 
detion  of  the  tiial  judge  in  lefnaing  to  set 
adde  the  verdict  rendered  in  the  plainUiTB  in.- 

TOT. 

(Syllabus  by  the  Court) 

Error  from  cit7  court,  Floyd  coun^;  W.  T. 
TnmbQll,  Judge. 

Action  by  E.  M.  Butler  against  the  East 
Tennessee,  Yliglnla  &  Georgia  Railway  Com- 
pany. Jndgmrat  for  plaintiff,  and  defaidant 
brings  error.  Affirmed. 

Tlie  following  is  the  official  repent: 

Bntler  sued  the  railway  company  for  dam- 
ages, and  obtained  a  verdict  for  S1,100.  De- 
ftindant  moved  toe  a  new  trial,  on  the 
grounds  that  the  verdict  was  c<«itrarT  to  law 
and  evidence,  and  the  motion  was  overruled. 
The  evidence  was  conflicting.  Plaintiff  tes- 
tided,  hi  brief:  Febnuxy  13.  1892.  he  was 
«nployed  as  a  brakeman  or  car  coupler  in 
tho  yud  of  defendant,  and  was  instructed  to 
make  up  a  train  In  the  yard.  A  train  of 
freight  cars  had  Just  got  into  the  yard,  there 
being  2S  or  30  cars.  It  was  between  12  and 
2  o'clock  at  night  He  went  to  the  southern 
end  of  the  train,  and  attempted  to  make  a 
ooupling.  He  attempted  to  conple  a  morlng 
car,  attached  to  an  engine,-  to  a  stationary 
car  that  had  jmrt:  run  in.  He  went  to  the  sta- 
tlonary  car.  and  set  the  pin,  and  gave  signal 
to  the  engineer  to  come  back.  He  had  a  Ian- 
ton  In  one  hand,  and  his  coupling  stick  with 
him.  He  then  stepped  between  the  rails  to 
set  the  pin,  placing  his  right  hand  upon  it 
The  approaching  train  was  then  20  or  30  feet 
awar.  Just  as  he  did  so,  an  engine  at  the 
othsr  end  of  the  cars  jested  against  the  line 
of  standing  cars,  causing  them  to  run  back 
on  him.  He  was  in  a  position  where  be  could 
not  escape,  and  knew  nothing  about  the  en- 
gine striking  the  train  at  the  otlier  end  until 
it  had  Ut  He  grasped  the  pin  firmly,  and 
moved  back  with  the  train.  If  he  had  at- 
tempted to  get  out  from  between  the  track, 
he  would  have  been  kLOcked  down  and 
killed.  When  the  two  cars  came  together, 
the  pin  was  driven  In  such  manner  as  to 
catch  his  hand  between  the  pin  and  the  dead- 
wood,  cutting  off  the  two  middle  fingers 
about  the  end  joint.  The  engine  he  was 
coQpllng  tor  came  up,  and  he  signaled  It  to 
stop.  It  is  the  duty  of  the  coupler  to  set  the 
pin,  after  which  it.  is  his  duty  to  couple  them 
togetlier.  He  goes  in  and  sets  the  pin,  and 
the  car  coming  back  sometimes  knocks  the 
pin  down,  and  sometimes  It  does  not  He  has 
a  stick  to  hold  the  link  up.  There  is  no  way 
to  hold  the  pin  up.  He  had  not  set  the  pin 
before  he  motioned  the  engine  back.  It  is 
owing  to  circumstances  whether  it  la  safest 


to  set  tlw  pin  and  then  walk  oat  He  does 
not  know  that  that  was  the  safest  way  to  do 
this  work.  If  he  had  set  the  pin  and  then 
walked  out,  he  expects  he  would  have  been 
Injured.  If  be  had  the  pin  out,  he  would 
have  had  to  be  In  train  to  make  the  conpllng 
anyway.  -He^ies'not  know  whether  It  wonid 
have  berai  necessary  to  have  touched  tlie  pin 
in  settbig  it  or  not  Very  oftm  it  is  neces- 
sary to  put  your  hand  on  the  pin  after  it  is 
set  ready  to  be  knocked  down;  very  often, 
also,  it  is  unnecessary.  He  had  read  the 
rules,  but  did  not  have  a  copy  of  them.  In 
making  a  coupling,  yon  set  the  pin  and  lean 
it  If  yon  have  time,  yon  let  it  ga  In  this 
case  be  did  not  have  time.  The  pin  was  in 
the  diawhead.  He  could  have  stopped  the  en- 
gine that  was  coming  back  20  feet  away 
firom  him.  He  bad  plenty  of  time  to  get  in 
and  set  the  pin  if  the  standing  cars  bad  not 
come  back  on  him.  He  supposes.  If  he  had 
not  held  the  pin,  be  would  have  fallen  down, 
and  the  cars  would  have  run  over  him.  He 
could  not  (1)  have  set  the  pin  and  got  out  if 
the  raigine  had  not  struck  the  cats.  He 
could  not  get  out  afterwards;  it  was  too 
hard  a  lick.  Hendricks  was  standing  20  feet 
to  his  right  It  was  his  intentloD,  when  he 
went  In,  to  make  the  coupling;  but,  when  he 
went  in  to  set  the  pin.  the  mgine  struck  the 
car^  and  he  could  not  turn  the  pin  loose. 
The  usual  custom  among  couplers  was  just 
owing  to  drcmnstances.  Som^imes  they 
stepped  inside^  and  sometimes  would  Iran 
over.  The  only  easy  way-^1  that  he  would 
hnv»  don^wonld  be  to  step  in  and  set  it 
If  he  had  been  leaning  over,  of  coarse  it 
wottld  have  been  more  dangerous,  because 
be  could  not  have  hOA,  and  would  have 
fallen  across  the  track.  He  heard  the  engl- 
naer  to  whom  he  had  signaled  say  that  the 
lick  was  a  "heU  of  a  Uck." 

Defendant  Introduced  three  of  its  rules  In 
force  at  the  tkne  of  the  Injury:  "(1)  Great 
cam  must  be  used  in  coupling  cars.  Coup- 
ling apparatus  cannot  be  uniform  in  size  and 
strengfli,  and  Is  liable  to  be  bnAen,  and  from 
various  causes  to  render  It  dangerous  to  ex- 
pose the  hands  and  arms  of  couplers;  and 
all  employes  are  enjoined,  .before  coupling 
cars,  to  examine  so  as  to  know  the  kind  and 
condition  of  the  coupling  api^ratus,  and  are 
prohibited  from  pladng  in  trains  any  car 
with  defective  conpllng,  until  they  liave 
first  reported  the  detect  to  the  yard  master 
or  conductor.  Sufficient  time  Is  allowed 
and  may  be  taken  by  employes.  Use  coup- 
ling stick  in  all  cases,  and  make  the  exam- 
ination required.  Coupling  by  hand  is  strict- 
ly, prohibited.  Sticks  must  be  used  to  guide 
the  link  or  shackle,  and  each  employe 
expected  to  couple  cars  is  required  to  pro- 
vide Umself  with  a  stick  for  that  purpose. 
(2)  In  all  cases  of  doubt  or  unc^tainty,  take 
the  safe  course,  and  run  no  risks.  (3)  The 
use  of  intoxicating  liquors  will  be  a  suffi- 
cient reason  for  dismissal."  Defendant  in- 
troduced also  the  testimony  of  half  a  dosen 
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wUnesMB,  In  brief  u  CoUows:  The  ogliieer 
obeyed  the  ilgiiala  glYea  br  Butler  and  Hen* 
drl<dC8.  His  engine  was  backing  abont  one 
mile  an  boor  wbea  hit  Joet  before  be  woe 
bit,  the  atop  algnal  bad  been  given.  He  re- 
versed his  «iglne  to  atop  aa  qnlckly  as  he 
conld;  and,  aa  be  atopped,  the  can  ran  np, 
etmck  lilm,  and  knocked  him  abont  a  aa 
length.  Hat  was  a  modaate  lick  for  that 
position.  The  grade  was  downhill,  descend- 
ing towards  the  south.  He  was  moving  north 
with  his  engine.  The  alack  coming  out  of 
all  the  cars  he  had  wonld  give  8  or  10  feet 
of  slack.  If  the  train  had  stt^pped  suddenly, 
the  engine  wonld  have  rolled  back  8  cn-  10 
feet  He  had  12  w  14  ears.  If  he  had  the 
brakes  ctt  the  eoglne,  the  cars  would  roll 
back.  The  blow  was  very  moderate  for  that 
places  It  was  a  usual  blow.  Tbe  •  safest 
place  tor  the  coupler  to  occupy  in  setting  a 
pin  is  on  the  ontsdde  of  tbe  rail,  jnat  to  catch 
hold  of  the  end  of  tbe  car,  and  set  tbe  pin 
and  make  the  coupling.  If  he  was  in  that  po> 
sitlon,  he  oonid  avoid  Injury  by  Jerieing  him- 
self back.  He  abonld  have  his  band  on  the 
end  of  tb^  car,  standing  on  the  outside, 
readk  over  to  the  drawhead,  and  still  b<dd  to 
the  outer  edge  of  the  car.  If  he  were  stand- 
ing in  that  po8iti(»i.  and  a  train  should  be  go- 
ing south,  and  the  8tati<Hiai7  car  to  wfaldi  be 
was  making  tbe  coupling  should  be  stnuft, 
he  would  be  thrown  bax^  tnm  the  track. 
Is  in  a  daugKous  positlai  when  he  lifts  tbe 
link  to  make  the  couplbig.  The  pnq»er 
Is  to  stand  outside  the  track  when  he  lifts 
the  link  with  an  iron  stick  made  tat  that  pur^ 
pose.  At  that  time  It  was  usual,  when  a 
train  came  into  the  yard,  tor  one  engine  to 
take  hold  of  one  end  of  the  train,  and  the 
other  engine  to  take  bxAA  of  the  other  end. 
As  a  general  thing,  both  engtaiee  take  hc^d  of 
tbe  same  train.  It  was  the  usual  method  of 
doing  the  work,  and  occurred  every  few 
nights.  The  engineer  did  not  know  where 
the  other  engine  waa  at  the  tlm&  Was  not 
looking  for  It  Had  not  seen  it  It  was  20  to 
25  car  lengths  from  his  aigina  Does  not 
know  why  tbe  other  train  was  run  np  against 
this  oii&  It  Is  a  pretty  OHnmon  occurrence, 
when  one  train  is  starting  to.  couple  to  a  car, 
for  another  to  come  up  and  back  i^:alnst  It 
It  is  a  safe  way  to  make  a  coupling  at  night, 
when  a  man  has  a  lantern  in  hla  hand,  to 
catch  bold  of  the  «id  of  the  car  with  <«e 
hand,  and  set  tbe  pin  with  the  other.  In  the 
condition  of  things  as  they  were,  It  was  like- 
ly that  the  engine  would  be  at  work  at  both 
ends  of  the  train.  It  was  the  duty  of  the 
coupler  to  look  out  for  tbem.  lie  should  look 
out  for  engines  at  Imtli  ends.  He  Is  sup- 
posed to  know,  having  to  work  there  every 
day.  It  would  be  Impossible  for  him  not  to 
know  it  It  is  not  necessary  for  the  fireman 
to  let  the  couplers  know  that  two  engines 
are  working  on  the  train.  There  la  no  reaaxm 
why  he  should  not  see  tbem,  etc.  Tbe  gen- 
eral rule  for  setting  a  pin  Is  for  the  coupler  to 
stand  outdde  of  the  rall^  with  one  hand  on 


the  car,  reach  over,  'and  set  the  pin  In  a 
Hianting  position,  and,  when  the  engine  backs 
npi  the  lick  censes  the  pin  to  drop.  Cars  are 
from  seven  to  ten  feet  wld&  A  man  can  reat 
bis  hand  oo  the  side  of  tbe  car,  and  aet  the 
pin,  wUh  no  difficulty  whatever.  If  be  sets 
the  pin  in  tbe  right  way,  and  guides  the  Unk 
Into  the  drawhead  with  the  coupling  stick,  he 
could  not  possibly  be  taijnred.  No  good  man 
will  walk  in  and  take  Iwld  of  the  link  when 
flie  car  Is  standing  and  baa  been  stopped. 
There  la  a  doubt  that  something  might  move 
the  car.-  It  Is  not  aUowed  on  the  raUroad  to 
go  between  the  cars  and  make  the  coupling. 
No  first<dasB  man  will  go  between  tbe  cars. 
Men  have  been  diachaxged  oh  that  account 
One  witness  saw  Butler  take  a  drink  of  whis- 
ky that  night;  and  throw  the  bottle  away. 
The  engineer  did  say  it  waa  ia  hard  lick,  bat 
that  it  was  a  common  thing.  They  all  are 
hard  licks.  It  was  not  bardo-  than  Is  usual 
in  makhig  up  trains,  etc. 

McCutchen  &  Shumate  and  Hoaklnson  A 
Harrta,  for  plaintiff  in  error.  Wrights  A 
Harper  and  Dean  &  Dean,  for  dtfeadant  In 
error. 

FEB  CUBIAM.  Judgment  affirmed. 


(M  Oa.  tt7] 

CROW  T.  STATU. 
(Supreme  Court  of  Georgia.  May  18,  1895.) 
Amxdonhbkt  or  Cbiu>  bt  FAnn  — What 

JI:0NBTlTD<rS8. 

1.  Abandonment,  dependency,  and  destStn- 
non  are  each  equally  essential  to  the  commia- 
Bion  of  the  offense  defined  by  section  4373  of  the 
Code;  and  the  requirements  of  that  section  arc 
not  met,  in  a  prosecution  thereunder,  by  showing 
an  abandooment  by  the  father  of  hia  minor 
cliild,  and  its  dependence  upon  another,  bm 
It  mnst  also  be  shown  that  the  child  was  left 
in  a  destitute  condition. 

2.  Where,  tmder  an  indictment  for  aucfa  an 
offense,  the  evidence  shows  that  the  father  be- 
fore the  birth  of  a  child,  abandoned  its  mother; 
that  she  thereafter  lived  with  her  father,  who 
vplnntuUy  supported  her:  th^t  the  father  of 
tte  diild,  upon  reqaeat  of  the  mother,  made, 
from  time  to  time,  suitable  provision  for  its 
support,  and  neve^  at  any  time  refused  to  make 
adequate  provision  therefor,— a  verdict  of  cQiltr 
ta  unwarranted  by  the  evidence,  and  a  new 
trial  should  be  awarded. 

(Syllflbna  by  the  Ooort) 

Error  from  superior  court,  Cobb  county; 
G.  F.  Gober,  Judge. 

Anthony  Crow  waa  convicted,  nndar  Oode, 
S  4373,  for  abandoning  his  child,  and  brings 
error.  Reversed. 

Section  4373  provides  that  If  any  father 
shall  wlUfuEy  abandon  his  child  or  children, 
leaving  them  in  a  destitute  condition,  audi 
father  shall  be  guilty  of  a  misdemeanor. 

A.  N.  Edwards,  T.  B.  Irwin,  and  Du  P. 
Lester,  tor  idalntlff  hi  error.  Geo.  B.  Brown, 
SoL  Qen.,  for  the  State. 

ATKINSON,  J.  To  the  principle  stated  tai 
the  first  headnot^  It  la  only  neceaaazy  to 
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cite  ttie  language  of  tbe  statute  from  which 
section  48T3  of  the  Code  la  talBea;  and  to  the 
point  that  the  words  "dependents  and  "deatl- 
tate,"  aa  employed  hi  that  statute,  were  not 
designed  to  he  used  as  BT&onTms,  It  Is 
uuly  necessary  to  refer  to  the  language  em> 
ployed  hy  Ohlef  Jnsttee  Jackaon  hi  78  Ga, 
188,  In  ttie  case  of  McDanlel  t.  OampbeU, 
whldi  we  quote,  as  follows:  "So*  to  leaTO  a 
child  d^endent  does  not  oonw  the  idea 
of  absolute  destitution.  The  child  may  he 
cared  fOr  and  comfortable,  and  yet  deprad- 
ent  f»k  some  charity;  but,  left  destitute,  It  has 
no  inoteetor,  friend,  or  other  author  of  ben- 
eroleM  Undness,  feeding  and  clothing  It" 
In  that  cac«  the  Indictment  tailed  to  all^ 
that  the  child  had  been  left  In  a  destitnte 
omditlaL  The  chief  justice  farther  says:  "It 
would  Bwm  that  the  strength  of  the  crim^ 
as  defined  in  the  statute,  is  emascolate'  of 
mudi  sinew  and  musde  by  the  iniUctment, 
and  the  crime  Is  not  substantially  charged." 
In  tbA  present  case  the  allegattons  in  the  In- 
dlctmttit  are  technically  accurate,  hut  the 
endence  whidly  falls  to  sustain  the  proposl-  i 
tlon  that  the  cbild  waa  left  In  a  destitute  con* 
dltlon.  Aocwding  to  the  testlm(»iy  of  the 
mother,  who  was  the  principal  witness  in  the 
case^  the  father  made  ample  provlidon  for  the 
support  of  the  child  suitable  to  Its  condi- 
tion in  life.  Of  his  means,  he  provided  ac- 
corcUng  to  Us  ability;  and  she  testified  that  | 
he  had  never  flailed  to  resptrnd  whoi  advised 
of  the  necessities  of  his  ofTsiolng.  Many  i 
cases  occur  in  human  experience  yrtiscB  a  | 
child  Is  less  destitute  under  the  tender  care  i 
of  affectluiate  grandparents  than  when  Its  ' 
wants  are  1^  to  be  supplied  by  an  improvi- 
dent and  shiftless  parent  At  aU  events, 
neither  abandonment  nor  destftutton  is 
proven  unless  the  fattier  luves  thk  child.  In- 
tending to  abandon  it  to  its  own  fate,  with- 
out providing  tot  it  the  necessaries  of  life, 
and  leaving  it  whol^  AepeaAent  vpui  ottiers 
who  are  themselves  unable  <a  unwilling  to 
provide  for  It  Let  the  judgmmt  of  the  court 
below  be  reversed- 


(96  0a.lN) 

LBWIS  V.  OLiySIB. 
(Supreme  Coart  of  Georgia.  May  IB,  1896.) 

GOABDIAN  AVD  'Wa.KD — ACTION  ON  Od1.BDUJ['B 

OonBtrnins  section  1819  of  the  Code  in 
the  Ugbt  of  the  act  of  March  5.  1856  (Acta  1855- 
56,  p.  145),  amendatory  of  the  act  of  January 
15.  1852  (Acta  1851-52,  p.  235),  creditors  of 
^ardiana  are  persons  so  far  interested  in  the 
adnuniBtration  of  estates  committed  to  their 
care  as  entitles  thctu  to  the  name  ample  reme- 
dies afFwded,  by  section  3883  of  the  Code,  to 
legatees  and  distributees  as  against  executora 
and  administrators,  and.  by  section  3385,  to 
wards  against  their  guuivlians;  and  therefore, 
upon  the  recovery  of  a  proper  judgment  against 
B  guardian  for  and  on  account  of  a  debt  legally 
incurred  by  him  in  respect  of  the  trust  estate, 
supported  oy  a  return  of  nulla  bona  upon  the 
execution  thereon  ibsued,  such  a  creditor  is  en- 
titled to  sue  the  guardian  and  the  saretics  upon 
bis  bond,  and  a  declaration  allei^ng  these  facts , 


sets  forth  a  cause  of  action,  and  should  not  be 
dbmissed  upon  demorrer. 
(Syllabus  by  the  Court) 

Error  from  superior  court;  Bibb  oovnty; 
H.  C.  Bon^,  Judge. 

Action  by  W.  M.  Lewis  against  J.  W.  Oil-  . 
ver.   There  was  a  Judgment  In  favor  of  de> 
fendant  and  plaintiff  brings  error.  Brought 
forward  from  the  last  term.  Code,  IS  4271a- 
4271c.  Beversed. 

The  foUowlng  la  the  official  report: 

Lewis  broogbt  his  acti(Hi  In  the  city  court 
of  Macon  against  Oliver  as  principal  and 
H^d  as  security,  alleging  that  they  were  In- 
debted to  him  ¥240,  with  interest,  on  a  bond 
made  by  them  to  the  ordinary  of  Bibb  coun- 
ty, conditioned  that  Oliver,  as  gaardlau  of 
<^  Moore,  an  orphan,  should  well  and  truly 
maintain,  clothe,  and  educate  said  orphan 
according  to  his  circumstances,  and  should 
take  good  and  lawful  care  of  his  person  and 
property,  according  to  law.  The  petition 
further  alleged  that  the  indebtednees  arises 
by  reason  of  the  following  facts,  which  con- 
stitute a  breach  of  the  bond:  On  December 
26,  1882,  petitioner  obtained  a  Judgment  In 
the  city  court  of  Macon  against  the  said  Oli- 
ver, guardian  of  Moore,  for  $245.  On  Janu- 
ary 20,  1693,  a  fi.  fa.  was  placed  In  the 
hands  of  the  sheriff,  and  he  being  unable  to 
find  any  property  or  effects  of  Oliver,  guard- 
Ian  as  aforesaid,  and  Oliver  refusing  to  pay 
the  Judgment,  on  May  15,  1893,  entered  his 
return  of  nulla  bona  on  the  fl.  fa.  Cc^y  of 
the  bond  was  attached.  Defendants  de- 
murred to  this  declaration,  and  moved  to  dis- 
miss the  case,  on  the  ground  that  there  was 
no  cause  of  action  set  out  The  demurrer 
was  overruled,  and  there  was  a  verdict  In 
favor  of  Head,  security,  but  against  Oli- 
ver, guardian,  for  $100;  and,  on  a  motion 
filed  by  Lewis,  a  new  trial  was  granted. 
Oliver  took  the  case  by  certiorari  to  the 
superior  court  alleging  that  the  court  erred 
In  overruling  the  demurrer  and  motion  to  dis- 
miss. In  the  superior  court  Lewis  object- 
ed to  the  manner  In  which  the  certlOTari  was 
brought,  because  brought  by  only  one  of  the 
defendants  in  the  suit  on  the  bond.  This 
objection  waa  overruled.  The  court  sus- 
tained the  certiorari,  and  ordered  the  case 
dismissed  In  the  court  below.  To  these  rul- 
ings Lewis  excepted. 

Byals  &  Stone,  for  plaintiff  In  error.  John 
B.  li.  Smith,  for  defendant  In  error. 

ATKINSON,  J.  Upon  the  Qoeatlons  of 
practice  made  in  this  case  in  the  court  be- 
low, there  does  not  ai^ear  to  have  been  any 
such  assignments  of  error  upon  the  Judg- 
ments tliereon  rendered  as  wlU  anthtnixe 
this  court  to  proceed  to  Judgmoit  tliereon, 
and  thertfmreb  in  the  conslderatlim  of  this 
case,  tiie  court  confines  Its  Inquiries  to  the 
qnestitma  of  law  made  upon  the  demurrer  to 
the  declaration  of  tbe  plaintiff.  The  recom 
is  set  out  with  sufficient  tullnesa  in  tbe  otfl- 
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dal  TVDoH  to  cleariy  Indicate  upon  what 
points  tbe  court  ruled,  and  to  what  proposl- 
tfouB  in  the  Tendltitm  of  tblB  Judgment  we 
specially-  address  onreelTea. 

If  this  wure  a  dmtest  between  a  creditor 
of  an  estate  and  an  executor  or  administia- 
toT,  the  question  wonld  be  wta<dly  free  from 
difllcnltr,  upon  tbo  prorislims  of  the  Oode. 
If  it  wwe  between  a  guardian  and  his  ward, 
no  difficulty  would  aiiae.  But  the  qneatlon 
la  whetlier  a  creditor  of  a  guardian  has  the 
same  remedies  against  him  and  his  bonds- 
men as  are  giv^i  by  section  3383  of  the  Code 
to  creditors  as  against  administrators  and 
executcws.  We  tliink  this  question  should 
be  answoed  In  the  afflrmaUve.  The  gm- 
exal  assembly,  by  an  act  approved  on  tbe 
15th  day  of  January,  1852,  enacted  those 
statutory  provisions  which  are  embraced  in 
sections  3383-33S7  of  tbe  Oode.  By  section' 
S3S3  it  is  provided  that  any  parson  having  a 
demand  against  an  executor  or  administra- 
tor, upon  reducing  his  claim  to  Jndgmoit  as 
against  the  executor  or  administrator,  and 
upon  a  return  of  nulla  bona  entered  thereon 
by  the  sheriff  or  other  officer  authorised  to 
make  the  same,  may  at  once  proceed  to  sue 
up<m  the  bond  of  the  executor  or  adminis- 
trator, and  may  recover  judgm«it  against 
the  principal  and  his  sureties  In  the  same 
actlcm;  and  if  tbe  principal  has  removed  be- 
yond tb»  limits  of  this  state,  or  tias  departed 
this  life,  or  has  no  l^al  representative,  then 
he  may  sue  the  sureties  on  his  bond.  Sec- 
tion 3885  gives  the  same  remedy  to  the 
ward  against  bis  guardian  upon  his  coming 
of  age.  Subsequently  an  act  of  the  genwal 
assembly  was  passed,  and  approved  oa  the 
6th  day  of  March.  1856,  being  entitled  "An 
act  to  explain  and  amend"  the  act  of  Janu- 
ary 15, 1862,  which  Is  heretofore  referred  to. 
In  the  preamble  of  this  act  it  Is  expressly 
declared:  "Whereas,  It  was  the  meaning 
and  Intention  of  the  legislature  In  the  pas- 
sage of  the  above-recited  act  to  give  to  cred- 
itors the  same  ample  remedy  against  execu- 
tors, administrators  and  guardians  as  Is 
there  given  to  legatees,  distributees  and 
words,  and  which  wfus  omitted  to  be  done  in 
said  ac^  for  remedy  whereof  •  •  *." 
Then  section  l  of  that  act  provides  that 
when  any  executor,  administrator,  or  guard- 
ian shall  remove  beyond  the  state,  or  place 
himself  In  such  a  situation  under  the  laws 
of  this  state  as  to  render  himself  liable  to 
attachment.  In  such  case  any  person  having 
claims  or  demands  against  such  executor, 
administrator,  or  guardian  should  have  the 
privilege  to  proceed  Immediately  against  blm 
and  his  sureties.  When  the  Code  was  adopt- 
ed, provisions  were  made  authorizing  the  In- 
stitution of  such  actions  against  guardians, 
whether  they  be  absconding  or  not;  so  that 
section  1819  of  the  Code  provides  that  suit 
may  be  Instituted  against  guardians  and  the 
sureties  on  their  bonds  in  the  same  action, 
eltbtt  at  the  instance  of  the  ward  or  a  new 
guardian  or  any  other  person  Interested, 


without  first  suing  the  guardian  thereon. 
Now,  tlie  creditor  of  an  estate  represented  hy 
a  guardian  Is,  to  the  extent  of  having  bis 
debt  liquidated  thaebtHn  at  least,  interested 
therein;  so  tbat,  under  section  ISIA  of  the 
Ood%  be  conies  squarely  within  that  class  of 
pers<ms  to  whom  tbe  same  ample  remedies 
were  intended  to  be  extended  as  were  pro- 
vided by  tbe  act  of  1856,  which  was  amotd- 
atory  of  the  act  of  1862.  Tber^ore,  this 
plaintiff  having  reduced  his  claim  to  judg- 
ment, and  having  had  a  return  ta  nulla  bona 
entered  upon  the  execution  thereon  issued, 
be  was  entitled,  without  more,  to  proceed  to 
judgmmt  agsinst  this  gnardlsn  and  the  sure- 
ties mx  Ids  btmd;  and,  the  declaration  alleg- 
ing fully  these  substantive  facts,  tbe  court 
erred  In  smtalnlng  the  oectiorarl,  and  In  di- 
recting a  dlsndssal  of  the  action  by  the  judge 
of  the  court  tlie  Judgment  of  the 
court  below  be  reversed. 

(«7  0ft.  ttT) 

LONO  V.  SILVEY  et  aL 
(Supreme  Court  of  €koE8ia.  Aug.  1%  1896.) 
BxsotmoN— FaorsBTT  Subjkot  to— fltrFFrciEfct 

O*  BVIDSNCB. 

The  evidence  fnlly  warranted  the  ver- 
dict, and  nothing  appears  in  the  record  which 
woidd  antborize  this  court  to  grant  a  new 
trlaL 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Quris  county; 
W.  B.  Butt,  Judge. 

To  property  levied  on  as  that  of  EL  D. 
Long,  B.  C  Long  Interposed  a  claim  of  own- 
nsbip.  To  a  Judgment  finding  the  proporty 
subject,  claimant  brings  error.  Affirmed. 

The  following  Is  tbe  official  report: 

A  number  of  fl.  fas.  in  favor  of  John  Sllvey 
Co.  against  B.  D.  Long,  based  upon  Judg- 
ments of  May  6i  1893.  were  levied  rat  lots 
170  and  151,  and  63  acres  off  the  west  side 
of  lot  Na  188,  containing  46S  acres,  hi 
the  Eighteenth  district  of  Harris  county- 
The  property  was  claimed  by  Mrs.  B.  C. 
Long,  wife  of  B.  D.  Long.  There  was  a 
verdict  finding  the  property  subject,  and. 
claimant's  motion  for  new  trial  bdng  over- 
ruled, she  excepted.  The  motion  was  upon 
the  general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  Also,  because 
plaintiffs  counsel  asked  W.  A.  Ward  (one  of 
the  firm  of  John  Sllvey  &  Co.,  who  sold 
Long  the  goods  for  which  tbe  notes  were 
given)  the  following  question:  "Did  you  sell 
them  goods  upon  the  strength  of  the  own- 
ership of  this  land?"  Which  question  was 
objected  to  by  claimant's  counsel.  The  court 
then  said  to  plaintlfTs  counsel,  "You  can  ask 
him  what  repr^ntatlons  he  made  to  him 
at  the  time  about  paying  for  these  goods," 
to  which  remark  and  ruling  of  the  court  the 
claimant  excepts,  and  assigns  the  same  as  er- 
ror. The  witness  then  said:  "I  sold  Mr. 
Long  these  goods  that  he  owes  for.   It  was 
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after  Long  &  Lynch  dtBsolred.  We  flnt 
commoKed  seUliiK  them  whoi  Lons  and 
Lynch  were  together.  Alter  they  disn^T^ 
tbey  paid  na  onr  claim.  Long  &  Lynch. 
When  I  sold  him  these  goods,  I  asked  him 
his  financial  standing.  I  asked  blm  U  Mr. 
Lrnch'B  going  ont  of  the  btuiDess  would 
take  any  strength  from  it.  and  he  lald:  "No; 
I  am  in  a  better  fix  now  than  when  I  had 
Lynch  with  me.*  He  said:  'Lynch  was  rob- 
bing me,  and  I  got  rid  of  him.'  He  says: 
'Now  I  am  all  right  Lynch  had  nothing.  I 
bad  everything  all  the  while.*  I  says:  'What 
property  have  yon  got?  And  he  told  me 
abont  five  hundred  acres  of  land,— between 
flTe  hundred  and  six  hundred  acres  of  land. 
I  asked  him,  was  it  his  home,  and  he  said: 
*Tes;  it  Is  my  home,  and  I  don't  owe  a  dol- 
lar on  It'  I  says:  'Hare  you  paid  anything 
on  that  mortgage?*  And  he  says:  'Parker 
still  holds  the  mortgage  on  the  stock  of  goods, 
but  I  can  run  that  as  long  as  I  please.  I  can 
pay  It  when  I  get  ready.  I  hare  got  enough 
oh  -my  books  to  pay  off  the  mortgage.'  He 
said:  *I  still  own  my  land,  and  don't  owe 
a  cent  on  It'  He  says  he  could  not  pay 
the  notes  when  tbey  ttU  due,  'but  I  can  pay 
them  In  the  fiall,  at  eight  per  cent  interest' 
He  said  he  would  pay  them,  and  the  last  con- 
Tersatlon  I  had  with  him  he  says:  The 
land  la  nidncnmbered,  and  is  my  own 
borne.* "  The  admlsslcm  of  this  testimony 
is  assigned  as  error.  It  is  not  stated  In  this 
ground  what  objection  was  made  to  the  evi- 
dence. Error  In  charging:  "Xou  may  look 
to  all  the  transactions  between  the  claimant 
and  the  defendant  anything  the  claimant 
may  hare  stated,  any  representation  the  de- 
fendant may  bare  made  In  order  to  purchase 
these  goods,  the  foundation  of  this  indebted- 
ness.** 

B.  H.  Walton  and  0.  J.  Thornton,  for  plaln- 
tlfl  in  enat.  B.  A  Bussell  and  BnuuuHD, 
Hatcher  ft  Martlo,  few  defendants  In  error. 

FEB  OUBIAM.  Judgment  afilnned. 


(M  Oft.  SU) 

GLBMBNT  et  aL  t.  HAWKINS. 

(Supreme  Oonrt  of  Georgia.  July  28,  189S.) 

Adhimibtbation — AcTtoK  on  Bond — SurnoiBiicT 
or  EriDBNCB. 

1.  The  defense  to  an  action  upon  an  admin- 
istrator's bond,  brought  by  the  ordinary,  for 
the  use  of  an  heir  of  the  intestate's  estate,  for 
a  dlstiibative  share  therein,  being  that  the  ad- 
ministrator had  paid  out  the  entire  estate,  or  its 
proceeds,  upon  debts  due  by  the  deceased,  in 
order  to  sustain  this  defense,  it  was  essential 
to  show,  not  only  that  the  entire  estate  was  in 
fact  paid  ont  and  exhaosted,  but  also  that  the 
payments  by  the  administrator  were  upon  valid 
and  lawful  debts  or  demands  against  the  estate. 

2.  No  reiums  having  been  made  to  Ihe  or- 
dinary showing  the  administrator's  disbnrae- 
ments,  the  eridence  In  this  case  did  not  so 
plainly  establish  the  defense  above  indicated  aa 
to  require  a  hndlng'  for  the  defendants.  This 
being  10.  and  there  being  ample  evidence  to  sns- 


taln  the  verdict  In  the  plaintiff*!  favor,  this 
court  will  not  control  the  discretion  of  the  trial 
jndge  in  refusing  to  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Forsyth  county; 
G.  F.  Gober,  Judge. 

Action  on  a  bond  by  H.  L.  Hawkins,  or- 
(Unary,  against  P.  A.  Clement,  executor,  and 
others.  Plaintiff  bad  judgment,  and  defend- 
ants bring  error.  Affirmed. 

The  f(dIowlng  Is  the  ofUdal  report: 

Hawkins,  as  ordinary  of  Forsyth  county,  for 
the  use'  of  Fannie  Humphrey,  formerly  Fan- 
nie Medlock,  dau^ter  of  Arsenia  Medlock, 
deceased,  sued  F.  A  Clement  as  executer  of 
Isaac  8.  Clement,  and  B,  P.  Lester  upon  an 
adndnlstrator'a  bond,  g^ven  by  Isaac  S.  Clem- 
ent, and  Lestw  and  one  Kellogg  as  sureties, 
for  the  due  administration  of  the  estate  of 
Arsenia  Medlock.  It  was  alleged  in  the  dec- 
laration that  KeUogg  la  dead,  that  there  was 
no  administration  upon  his  estate,  and  ttiat 
his  entire  estate  was  set  apart  as  a  year'a 
support  to  his  widow  and  minor  children. 
There  was  a  verdict  fin-  plaintiff  tea  972.  De> 
fendants'  motion  for  a  new  trial  was  over- 
ruled, and  tbey  excepted.  The  motion  was 
upon  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc;  also,  that 
the  verdict  was  contrary  to  the  following  por^ 
tion  ot  the  cha^:  *'An  administrator  takes 
charge  of  an  estate  for  the  puipose  of  admin- 
istering it  and  he  must  pay  the  debts  of  the 
deceased  before  any  distributee  ct  the  estate 
can  receive  anything  from  it  and  if  an  ad- 
mlnlstrator  pays  ont  all  the  assets  of  an  es- 
tate In  the  settiement  and  payment  cl  valid, 
subsisting  debts  against  the  estate,  and  there 
was  no  assets  left,  a  distributee  would  not 
be  entitled  to  a  Judgment  against  the  admin- 
istrator for  any  part  of  the  estate.**  The  evi- 
dence for  plalntlfl  tended  to  show  the  f<^w- 
Ing:  Clement  was  appointed  administrator 
of  Arsenia  Medlock  at  the  November  torm, 
1874.  ot  the  court  of  ordinary  of  Forsyth 
county,  and  gave  bond  and  qualified  Novem- 
ber 2.  1874.  Kellogg  is  dead,  his  estate  is 
unrepresented,  and  his  entire  estate  has  been 
set  apart  as  a  year's  snivort  ttx  his  ^dow. 
A  sale  bill  of  sale  of  penamalty  <tf  Arsenia 
Medlock  was  filed  In  tbe  office  of  tin  ordinary 
by  the  administrate  December  22,  1874;  the 
sale  having  been  made  November  20^  1874, 
and  amounting  to  934.85.  The  administrator 
also  filed,  October  26,  1875.  a  sale  bill  of  sale 
of  lands  of  Anenla  Medlock  tbe  first  Tues- 
day in  January,  1876,  tta  92S2  cash.  Isaac 
S.  Clemrat  has  died,  and  letters  testamentary 
Issued  to  Paul  A  Clement,  his  executor,  Oo 
tober  3,  18^  Isaac  S.  Clement  died  about 
Christmas,  1891.  He  made  no  annual  return 
as  administrator  of  Arsenia  Medlock.  Fan- 
nie HmmOirey  Is  the  dau^iter  at  Arsenia 
Medlock.  When  said  Arsenia  died,  she  pos- 
sessed two  lots  of  land  In  Fwsyth  comity,  a 
one-horse  wagim,  a  borse  vnvth  abont  fl25. 
househtdd  and  kitchen  fumltnre,  about  200 
bushels  of  com  (witness  thought),  wwtli 
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ttotn  n  cent!  to  f  1  pw  biuhd,  wnne  fodder, 
shnckB,  cotton  Beeis,  etc^  two  or  three  baJea  of 
cotton,  and  some  money  (witness  did  not 
know  bov  nrneb).  Tbe  witness,  Mrs.  Hnm- 
pbrey,  further  tesUfled:  **A  port  of  the  prop- 
erty was  Kdd  1^  dement,  admintotrator.  I 
do  not  know  what  became  of  the  remainder. 
I  am  S8  years  old;  was  IS  yean  old  when 
my  motiier  died.  I  nemc  receired  ft  cent  of 
her  estate.  I  wui  the  only  child,  and  the 
only  legal  heir,  onless  my  &thae  would  ' he 
considered  an  heir.  I  nerer  had  a  guardian 
aiq;Ktoted.  If  my  motbo'  was  indebted  to 
any  one  I  did  not  know  It  I  do  not  know 
of  the  adminlBtiatw  having  paid  ont  any  of 
the  mohey  on  her  debts.  I  do  not  know  how 
much  James  M.  Medlo(&  has  reedved.  Ai^ 
senla  Medlock  was  not  Inaolroit,  and  was  In 
debt  bnt  Tery  little,  if  any,  when  she  died. 
She  did  not  owe  Robert  nuHnpson  anytlUiv 
at  tier  death.  She  may  have  owed  Dr.  Brown 
a  small  bill.  If  she  owed  8.  B.  Dodd  any- 
thing I  do  not  know  it;  and  I  do  not  know 
ot  any  other  small  debt  She  owed  at  the  time 
of  her  death.  If  Clement,  the  administrator, 
paid  J.  M.  Medlo<A  anything,  I  do  not  know  it 
Defendant  Introdnoed  receipts  from  apprais- 
ers of  the  estate  of  Arseila  Medlodc,  dated 
December  0,  1875,  amounting  to  |6,  for  eerv- 
loes  as  appraisers,  the  receipts  bdng  to  Clem- 
ent, admlniatrBtor,  one  of  them  being  signed 
by  A.  P.  Bell,  "by  I.  B.  dements."  Also, 
evidence  showing  the  genuineness  of  the  slg- 
natttres,  and  that  the  persons  who  purported 
to  act  as  appraisers  did  so  act  One-ot  the 
aKtialseia  teadfled  that,  at  the  time  of  her 
death,  Arsenla  Meffioek  owned  a  horse  ot 
mare  worth  9100,  and  another  that  was 
wOTth  9100  or  9125;  and  one  of  them  testl- 
fled,  farther,  that  he  did  not  remember  what 
personal  property  was  on  hand,— that  there 
was  some  com,  but  not  much.  The  sale  bill 
ot  personalty  Introdnced  by  iflalntlff  did  not 
show  the  sale  of  any  mare  or  horse,  but 
^wed  the  sale  ot  30  bushels  of  com  at  75 
cents  a  bnsheL  Defendant  also  Introduced  a 
receipt  from  the  publisher  of  a  newspaper,  to 
Clement,  adtoinlstrator,  dated  December  26, 
1874,  for  918  for  legal  advertising  omnected 
with  the  administration,  and  showed  the  gen- 
ninenesB  of  the  4gnatm«.  Also,  a  receipt  to 
the  administrator,  dated  January  11, 1876,  for 
906,  "upon  the  claims  of  Robert  Thompson" 
against  the  estate,  tills  receipt  to  Include  a  re> 
celpt  for  $44  "which  is  now  lost"  This  re- 
ceipt was  signed  by  ^nunnas  1*.  Lewl^  as  at- 
tomey  for  Robert  Thomiwon.  Also,  receipt 
to  Clement,  administrator,  dated  December  2, 
1876,  tor  943.08  "on  the  claims  against  Ar- 
senla Medlock  filed  with  him  by  Robert 
TlMHnpson."  This  receipt  was  also  signed  by 
Lewis,  as  attorney  for  Thompson.  Lewis 
testified  that  he  signed  these  receipts,  and  re- 
ceived the  money  on  them  from  Clements; 
that  It  was  also  his  recollection  tliat  be  repre- 
soited  S.  B.  Dodd,  who  held  claims  against 
tbe  estate,  and  that  Dodd  signed  the  receipt 


(introdnced),  and  got  the  money  on  It  Tbe 
receipt  was  to  Clement  administrator,  dated 
December  7,  1S75,  for  960,  "la  fuU  itf  aU  de- 
mands agfUnst  saM  estate.**  The  witness 
further  testified  that  the  claims  of  Thompson 
consisted  of  notes  and  aocomito  (he  did  not 
remember  tiie  amounts,  nor  character  of  tbe 
chiims);  that  he  did  not  odlect  an  of  tbe 
debts  of  Thompson  and  IXxld,  because  the 
estate  was  not  snffldent  to  pay  them  oa  in 
fldl,  and  the  creditors  had  to  praate.  Also, 
a  rec^pt  fr«n  D.  3.  Brown  to  Glemoit,  ad- 
ministrator, dated  December  7, 1875,  tor  926.- 
88,  "In  fall  of  all  demands  against  the  estete 
of  said  deceased,"  and  evidence  as  to  the 
genntamiess  of  the  signature  of  Brown  to  tbe 
receipt  Also,  receipt  to  Olem^t,  admlBl»- 
trator,  dated  Decranbw  7,  1876,  for  ^*tonr  dtd- 
laiB  in  fun  of  all  demands,"  signed  "Stime  & 
Rusk.*'  Stone  tesUfied  that  he  signed  tUs 
receipt;  that  the  debt  against  the  estate  was 
for  J.  M.  Medlock's  store  account  but  Iw 
might  be  mistaken  as  to  that,  and  charged 
the  goods  to  Arsenla  Medlock;  and  that  wit- 
ness did  not  get  the  entire  amount  due  Stone 
&  Rusk.  Also,  receipt  to  Clement  from  J. 
M.  Medlock,  December-  IS,  18-,  for  94^  "hi 
full  ot  amount  due  me  as  a  creditor  ot  my 
wlto  Arsenla  Medlock.  deceased,  oa  debts  of 
hers  paid  off  by  me  after  her  death."  De- 
fendant also  Intradueed  an  acoount  of  J.  H. 
Medlock  against  Arsenla  Medlock  for  amounts 
for  physician's  bOla,  qeffldne^  QKpeoMS,  etc: 
to  last  lUness  ot  deceased,  footing  mo  985.70, 
with  an  affidavit  of  Medlock  tbertsto  Attached, 
dated  November  6,  1875,  that  said  account 
was  Just  and  true,  and  proved  the  genuine- 
ness of  the  signature  ot  Medlock  to  the  afll- 
davlt  Ala<^  a  promisaory  note  given  b^  Ar- 
senla Medlock  to  a  B.  Dodd.  dated  July  4. 
1878,  and  due  January  1,  1874,  fw  9^  pur- 
chase money  of  lot  ot  land  to  ForsyOi  coAn- 
ty,  and  proved  the  ^mdneness  of  her  slgna- 
ture  to  the  note.  Also,  account  of  Dr.  R  3. 
Brown  against  Arsenla  Medlock  for  medi- 
cine, medical  services,  etc..  964,-927.89  of 
which  was  tor  services  rendered  to  har  last 
illness,— and  the  affidavit  of  Brown,  attadied 
thereto,  verifying  the  same,  dated  November 
2,  1876,  and  evidence  of  the  genuineness  of 
Brown's  signature  thweto.  Also,  two  ac- 
counte  of  Robert  Thompson  against  the  es- 
tate, (me  amounting  to  914.86  and  the  other 
to  913-35,  sworn  to  by  Thompson,  November 
19,  1874,  and  August  17,  1875,  respectlvdy, 
and  evidence  as  to  the  genuineness  of  the  sig- 
nature of  the  officer  attesting  the  affidavit 
Also,  account  of  F.  H.  Nlckols  agatost  Af* 
senia  Medlock  for  medldne.  96,  with  the  affi- 
davit of  Nlckols  vert^lng  the  same,  and  tes- 
tifying as  to  the  genuineness  of  the  signature 
of  the  officer  attesttog  the  affidavit 

Q.  Jj.  Bell  and  W.  W.  Braaw^  for  platotlffs 
to  error.  EL  K  Fattersm,  few  dtfokdant  in 
^Tor. 

PBR  OURIAM.  Judgment  affirmed. 
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ATTSTBLZi  «t  aL  T.  JAMBS. 
(Snpreme  Oonrt  of  Georgia.  Jnly  29,  1896.) 

AssioNMBim  or  Erbor— Abqubsts  to  Chakob. 

The  ezGepHon  to  the  chartre  "u  a  whole,** 
and  the  assiffnments  of  error  in  connecDon 
therewith  as  to  the  "failure"  of  the  court  to 
charge  so  and  so,  are  too  vague  and  indefinite 
to  present  any  distinct  question  for  determina- 
tion by  this  conrt;  the  refusal  of  the  trial  judge 
to  give  in  charge  to  the  jury  the  oral  request 
submitted  is  not  cause  for  a  new  trial;  and  it 
has  not  been  made  to  appear  to  this  conrt  that 
the  evidence,  which  was  exceedingly  confused 
and  complicated,  was  Insufficient  to  warrant  the 
verdict  The  plaintiffs  In  error  have  not  snccess- 
fnlly  carried  me  burden  impoeed  upon  them  fay 
law  of  afflrmatlvdy  shoTnnr  ertor  entitling 
them  to  a  new  trlaL 
(Syllabua  by  the  Goort) 

BrrcH'  fnHD  sapertor  conrt,  Gobb  cotinty; 
G.  v.  Gober,  Judge. 

Action  by  J.  Jj.  James  against  W.  W.  Aub- 
teU  and  others.  Flalotifl  had  Judgment,  and 
defendants  bring  oror.  Afflmied. 

Mozley  &  Moirla,  for  plaintiffs  la  error. 
Caay  ft  Blair,  tor  defoidant  In  enor. 

FS!BO0BIAM.  Judgment  affirmedi 


(»7  Oiu  as) 

GBNTSAL  RAILROAD  &  BANKING  00.  T. 
OGLBTREB. 
(Supreme  Court  of  Georgia.  July  28,  189S.) 

IKJUKT  TO  PASBBNOaa— COVFITESOT  OW  JCKOR— 
EvlDBHCB. 

Under  the  facts  appearing  in  the  record, 
there  was  no  error  In  refnsing  to  "excuse"  the 
juror  allefred  to  be  disqualified;  there  was  no 
substantial  error,  if  aay  at  all,  in  admitting  or 
ruling  out  evidence;  the  requests  to  charge 
were,  in  view  of  the  evidence  and  of  the  entire 
charge  given,  snffideutly  covered;  and  the  ver> 
diet  was  warranted  by  the  evidence.  None  of 
the  grounds  of  the  motion  for  a  new  trial  are  of 
sufficient  novelty  or  importance  to  render  it  nec- 
essary to  formulate  distinctly  the  legal  princi- 

{rlee  involved,  lliere  was  no  abuse  of  discretion 
n  denying  a  new  trial. 
(Syllabns  by  the  Court.) 

Error  from  Huperlor  court.  Bibb  county;  J. 
Ix  Hardeman,  Judge. 

Action  by  I-.oul8a  Ogletree  against  the  Cen- 
tral Railroad  &  Banking  Company  for  per- 
sonal Injuries.  Plaintiff  had  judgment,  and 
defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Ix>ntBa  Ogletree  sued  the  railroad  company 
for  damages  from  personal  Injuries  alleged 
to  have  been  sustained  by  her  from  the  de- 
railing of  a  ear  In  which  she  was  a  passen- 
ger when  the  train  was  running  at  a  high  and 
dangerous  rate  of  speed  over  a  defective  pw- 
tlon  of  defendant's  track,  of  which  defective 
condition  defendant  had  previously  been  put 
upon  notice,  and  had  neglected  to  repair  the 
track.  There  was  a  verdict  for  plaintiff  for 
$1,500,  and  defendant's  motion  for  new  trial 
being  overruled,  It  excepted.  The  motion 
contained  the  general  grounds  that  the  ver- 
dict was  contrary  to  le  w,  erldenc^  etc  Also, 


the  ground  that  the  verdict  was  excessiTe. 
Further,  because  the  court  erred  In  rnling 
as  follows:  Upon  the  trial  of  said  case,  the 
court  having  adjourned  at  the  conclnidon  of 
a  day's  work  till  0  o'clock  a.  m.,  on  June  13, 
1894,  upon  the  reassembling  of  the  court 
on  the  morning  of  said  June  13th,  and  be- 
fore the  conclusion  of  the  testimony  of  the 
first  witness  for  plaintiff,  defendant's  counsel 
stated  to  the  court  that,  during  the  adjourn- 
ment, defendant's  counsel  learned  for  the 
first  time  that  one  of  the  jurors  trying  the 
case  was  a  member  of  a  jury  that  bad  ren- 
dered a  verdict  against  the  defendant  at  the 
November,  1892,  adjourned  term  in  the  case 
of  W.  J.  Phlnazee  against  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  In 
Bibb  superior  court,  growing  out  of  the  same 
accident,  and  Involving  the  same  circumstan* 
ces  of  allied  n^ltgence  on  the  part  of  de- 
fendant; that  said  juror,  during  the  adjoum- 
meat,  had  called  the  attention  of  defei^dant's 
couns^  to  said  fact  In  order  that  he  might 
determine  whether  he  was  a  proper  juror  In 
the  present  case;  that  defendant's  sole  coun- 
sel in  the  Phlnazee  case,  the  late  Judge  Rich- 
ard F.  Lyon,  was  dead,  and  defendant's  conn- 
Bel  did  not  know  bofore  that  said  juror  was 
upon  said  jury  in  the  Plilnazee  case;  that 
defendant's  counsel  considered  said  juror  ob- 
jectionable on  that  account  and  insisted  that 
he  ^as  disquaUfled,  and  now  called  the  mat- 
ter to  the  attention  of  the  court  at  the  first 
opportunity,  and  asked  that  the  court  might 
excuse  said  juror.  The  court  stated  that 
said  juror  had,  during  said  case,  come  to  the 
court,  and  stated  to  the  court  the  same  facts 
that  he  had  told  defendant's  counsel.  De- 
fendant's counsel  Insisted  that  said  juror 
was  disqualified.  Thereupon  the  court  held 
that  said  Juror  was  not  disqualified,  and  fur- 
ther held  that,  if  he  had  been  disqualified, 
such  fact  had  been  waived  by  defendant  not 
having  objected  to  him  on  such  ground  be- 
fore starting  Into  the  case,  the  court  hold- 
ing that  the  fact  that  the  names  of  the  Jury 
In  the  Phlnazee  case  were  on  the  minutes 
was  sufflclwt  notice  of  the  fact,  and  then  and 
there  overruled  defendant's  objection  to  such 
Juror.  Error  In  ruling:  Plaintiff  proposed 
to  prove  that  W.  J.  Phlnazee  was  In  the  same 
car  with  her  at  the  time  she  was  hurt.  To 
the  admission  of  this  testimony  defendant 
objected,  on  the  ground  that  It  was  wholly 
Irrelevant  This  objection  was  overruled, 
and  the  testimony  admitted.  Phlnazee  was 
afterwards  introduced  as  a  witness  by  plain- 
tiff. Error  In  ruling  as  follows:  Plaintiff 
proposed  to  prove  that  one  Eliza  Pharr,  who 
was  on  the  train  at  the  time  with  plaintiff, 
and  in  the  same  seat  with  her,  was  dead  at 
the  time  of  the  trial.  To  the  admission  of 
this  testimony  defendant  objected,  on  the 
ground  that  It  was  wholly  Irrelevant  This 
objection  was.  overruled,  and  the  testimony 
admitted.  Error  in  ruling  as  follows:  Dr. 
Ponder,  a  witness  for  defendant,  having  tes- 
tified that,  before  be  went  out  to  see  plain- 
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tiff,  plalntlfTa  htisband  had  Dr.  Alexander  to 
preBcribe  for  her,  plaintiff's  counsel  asked 
the  witness,  on  cross-examination,  how  he 
knew  that  Dr.  Alexander  bad  treated  plain- 
tiff, and  witness  stated  that  her  husband, 
told  witness  so.  Thereupon  plaintiff  moTed 
to  rule  out  the  testimony  of  the  witness 
about  Dr.  Alexander  having  treated  plaintiff, 
which  motion  the  court  sustained.  Errw  In 
ruling,  as  follows:  Plaintiff  tendered  In  evi- 
dence table  showing  the  value  of  annuities 
on  single  lives  according  to  the  Carlisle  Ta- 
ble of  Mortality,  being  the  table  found  in  70 
Ga.  817,  Append.  Defendant  objected  to  the 
evidence  as  Irrelevant,  but  the  obJectl(m  was 
overruled,  and  the  table  admitted.  Error  in 
refusing  to  charge  the  following  written  re- 
quests of  defendant:  "If  you  believe  that 
any  of  the  witnesses  for  either  plaintiff  or 
defendant  have  been  successfully  Impeached 
by  disproof  of  any  of  the  material  facts  tes- 
tified,to  by  said  witness,  you  would  be  au- 
thorized to  entirely  dlsr^ard  the  testlmtmy 
of  such  witness."  "The  burden  is  upon  the 
plaintiff  to  establish  the  fact  that  her  injury 
was  caused  by  the  railroad  company  by  a 
preponderance  of  testimony.  If  the  evidence 
should  indicate  the  existence  of  an  Ind^nd- 
ent  disease,  not  caused  by  the  railroad,  and 
which  might  have  caused  the  symptoms 
plaintiff  testified  to,  and  you  are  left  equally 
undecided  as  to  whether  the  injury,  was 
caused  by  the  railroad  company  or  by  such 
Independent  cause,  you  wonld  be  authorized 
to  find  for  the  defendant." 

Steed  &  Wimberly  and  John  R.  Cooper,  for 
plaintiff  in  error.  H.  V.  Washington  and 
Hardeman,  Davis  &  Tomer,  for  def«idaut 
In  ersor. 

PER  OUBXAM.   Jodgment  affirmed. 
LUMPKIN,      not  pressing; 


(97  a«.  aoT) 

TVTLIE  V.  STATE. 
(Supreme  Court  of  Georgia.  July  29,  1895.) 

LaRCKNT— SCFPICIBNCI  OF  EVIDENCE. 

Taking  the  evidence  moat  favorably  for 
the  state's  contention,  and  the  statement  of  the 
accused  most  strongly  against  him.  nothing  more 
wu  establiahed  than  that  he  contracted  with 
the  prosecQtrix  to  build  for  her  a  house  within 
a  BtiDulated  time,  and  at  a  stated  price,  which 
rile  paid  to  him  in  advance,  and  that  be  really 
never  intended  to  build  the  bouse  at  all,  bnt 
fraudulently  pretended  he  would  do  so,  for  the 

{lurpose  of  obtaining  the  money,  and  aiqtlying 
t  to  his  own  uses.  While  thrae  facts  show 
great  moral  turpitude  on  his  part,  they  do  not 
render  him  guilty  of  larceny  after  tiiist,  and 
therefore  a  conviction  of  this  Offense  was  con- 
trary to  law. 

(Syllabus  by  the  Court) 

Error  from  stiperlor  court;  Fulton  county; 
R.  H.  Claris  Jud^ 

ShermAn  Wylle  was  convicted  ot  larceny, 
and  brings  error.  Reversed. 


[    Geo.  P.  Roberts  and  F.  R.  Walker,  for 
I  plaintiff  In  error.    0.  D.  Hill,  Sol.  Oen.,  aiul 
T.  W.  Rucker,  tta  the  State. 

PER  CURIAM.   Judgment  reveraed. 

(97  Oa.  211) 

CUNNINGHAM  v.  STATE. 

(Supreme  Court  of  Georgia.  July  29,  1885.) 

WiTSsas— CoMPETBKOT— Entsrino  Codrt  Roov 
'is  DisoBBDiBNCB  OF  OapEa— Habhubbs  Erbob. 

1.  Where,  in  the  trial  of  a  criminal  case, 
a  witness  for  the  accused  was  sworn  and  se- 
questered, bnt,  in  disobedience  of  the  conrt'n  or- 
der, returned  to  the  court  room,  and  heard  the 
testimony  of  some  of  the  state's  witnesses,  this 
fact  alone  afforded  no  reason  for  excluding 
bim  from  testifying.  Having  heard  the  testi- 
mony of  the  other  ifitnesses  would  go  to  his 
credit,  but  would  not  render  him  incompetent; 
and  his  misconduct,  while  not  operating  to  dis- 

aaallfy  him,  simply  rendered  him  amenable  to 
le  court  as  for  s  contempt.  May  v.  State.  27 
8.  E.  108,  90Ga.200,andcase8dted;  Railroad 
Co.  V.  Johnaon,  10  S.  E.  49,  90  Ga.  600.  The 
mling  now  made  Ib  not  inconsistent  with  that 
announced  In  Pergason  v.  Etcherson,  18  S.  B. 
29,  91  Ga.  786.  There  the  conduct  of  the  coun- 
sel amounted  to  a  voluntary  waiver  of  their 
right  to  introduce  the  witness  who  had  dis- 
obeyed the  court's  order,  and  by  means  of  such 
waiver  they  had  procured  the  discharge  of  the 
witness  from  the  rule  for  contempt  After  hav- 
ing thus  waived  the  right  to  introduce  tlie  wit- 
ness under  the  circumstances  stated,  this  court 
would  not  compel  the  trial  judge  to  allow  tiie 
waiver  to  be  recalled  and  the  witness  exam- 
ined. 

2.  Under  such  circumstances,  it  was  error 
to  reject  the  testimony  of  the  witness  when  of- 
fered to  prove  competent  facts;  but  tliis  error 
will  not  require  the  granting  of  a  new  trial 
when  the  evidence  rejected  was  only  of  an  im- 
peaching character,  of  little  or  no  materiality, 
and  not  such  as  would  be  at  aU  likely  to  produce 
a  verdict  different  from  that  which  the  jnry  ren- 
dered. 

3.  The  several  grounds  of  the  motion  for 
a  new  trial  alleging  error  in  admitting  evidence 
cannot  be  coneidered,  it  not  appearing  that  any 
objection  to  such  evidence  was  made  at  the 
time  when  it  was  offered. 

4'.  The  evidence  fully  warranted  tiie  ver- 
dict, and  there  was  no  error  in  refusing  a  new 
triaL 

(SyUabus  by  tbe  Court.) 

Error  from  superior  court,  Rockdale  coun- 
ty; R.  H.  (3ark,  Jadge. 

Pconp  Oannlngham  was  couTicted  ot  rob- 
bery, and  brbigs  error.  Affirmed. 

The  f<dlowlDg  Is  the  offidnl  report: 

Pomp  Cnnnlnghaun  and  Henry  Almand 
w«e  Indicted  for  the  offense  of  robberv. 
which  ft  was  alleged  they  committed  by  vio- 
lently, etc.,. taking  firom  the  person  of  Rob- 
ert Starks  seven  dollars  ta  sUver  currency. 
Pomp  CoDnlngham  was  put  upon  trial,  and 
was  found  gnilty.  His  motion  tar  new  trial 
was  overruled,  and  he  excepted.  The  motion 
was  upon  the  general  grounds  that  the  ver- 
dict waa  cmtrary  to  law,  erldou;^  eta  Also, 
becBTuse  the  court  ezred  In  ex<diidlng>  Rob 
McBwlng  ftom  teatifyins,  when  offered  tqr 
defendant  In  rebuttal,  and  by  whom  deCoid- 
ant  proposed  to  prove  that  on  Sunday  monh 
Ing,  after  tiie  crime  waa  alleged  to  have  beoi 
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committed,  Bobert  Starks  ttAd  witness,  while 
on  the  train  to  OoTlugton,  that  Pomp  Oun- 
nlngham  had  robbed  him  of  90.60;  that  he 
had  98.50  In  his  overcoat  pocket,  and  they 
got  that,  and  he  ha)d  a  half  dollar  In  his 
watch  pocket,  and  they  failed  to  get  that  It 
appears  that  Starks  had  testified  that  he  bad 
fy.50  In  his  pocket  In  ^ver;  that  be  had  f9 
In  bis  overcoat  pocket;  that  he  took  the  mon- 
ey oat  of  his  overcoat  pocket,  and  put  It  In 
his  pants  pocket  behind,  and,  afterwards, 
after  making  some  change,  put  $7  In  silver 
money  In  his  front  pants  pocket;  and  that  de- 
fendants made  a  violent  assault  upon  him, 
and  Cunningham  tripped  him  up  and  threw 
him  down,  and  Almand  ran  his  hand  In  wit- 
ness' {Mints  pocket,  and,  when  he  did  so,  wit- 
ness felt  Almand'B  hand  getting  bis  money. 
The  witness  was  asked  whether  be  did  not 
tell  McEwIng  on  the  train  that  he  had  been 
robbed  of  $9  or  $9.50,  and  denied  having 
done  so.  Error  In  admitting,  over  defend- 
ant's objection,  the  statements  of  Starks 
made  to  W.  H.  M.  Austin  some  time  a^er 
the  crime  was  alleged  to  have  been  com- 
mitted. It  was  not  stated  in  this  ground 
what  objection  was  made  to  this  evidence 
when  offered.  Error  In  permitting  Starks  to 
state  that  the  woman  holloaed,  and  told  him 
not  to  go  up  the  road  behind  them  fellows, 
that  they  would  kill  him,  but  to  go  down 
through  a  sort  of  little  aDeyway  there,  and 
come  up  by  a  little  bit  of  swamp  where  the 
spring  was.  It  was  not  stated  In  this  ground 
what  objection  was  made  to  this  evidence 
when  offered.  Error  In  admitting  the  foUo\7- 
ing  erldoice  of  Tude  Harris,  over  objection 
of  defendant:  "After  that,  Hennie  told  this 
man  not  to  go  up  the  street,  that  these  boys 
would  hurt  him,  and  she  told  him  to  go 
around  by  Mrs.  Travis,  and  come  up  by  the 
water  tank;  and  he  went  that  way.  Mr. 
Harper  came  down  there,  and  wanted  to 
know  what  we  were  rowing  about"  It  was 
not  stated  In  this  ground  what  objection  was 
made  to  this  evidence  when  oCTered.  Error 
in  admitting  the  following  evidence  of  W.  H. 
M.  Austin,  over  objection  of  defendant: 
"Bobert  Starks  came  to  me,  and  made  com- 
plaint: 'Are  you  the  marshal?  I  want  yoa 
to  go  down  the  street  with  me.  Two  fellows 
down  here  robbed  me,  and  tried  to  kill  me.' 
And  I  asked  If  he  knew  who  they  were,  and 
lie  said  he  didiit  koow  their  names,  but  one 
of  them  they  called  Henry.  I  went  down 
there.  This  fellow  Starks  described  the 
knives.  He  suld  one  was  a  long,  kecn-blad- 
ed  knife  that  one  of  them  had,  and  the  other 
was  a  sorter  hawked-blll  knife,  a  new-look- 
ing knife;  and  be  told  which  one  had  the 
new-looking  knife,  and  which  one  had  the 
other.  When  we  got  them  up  to  the  court- 
house, we  searched  them,  and  found  such 
knives  as  Starks  had  described  on  the 
men."  It  was  not  stated  in  this  ground  what 
objection  was  made  to  the  evidence  when  of- 
fwed.  In  a  note  to  the  ground  of  the  mo- 
tion as  to  the  offered  testimony  of  McSwlns, 


the  court  states:  "McEwlng  was  offered  as 
a  wltneai  at  the  be^mdng  of  the  trial.  The 
witnesses  were  put  nndn  the  rule.  It  was 
admitted  by  the  witness  that  he  had  been  In 
the  court  room,  and  had  heard  witnesses  tes- 
tify. Exercising  the  discretion  allowed  by 
the  law,  the  court  reused  to  allow  the  wit- 
ness to  testify." 

a.  W.  Oleaton  and  Glenn  ft  Irwin,  for 
plaintiff  in  error.  J.  S.  Candler,  SoL  Gen., 
tot  the  State. 

PER  CUBIAM.  Judgment  aflfarmed. 


(97  Oa.  268) 

CABSON  v.  MATOB,  ETC.,  OF  FOBSYTH. 
(Supreme  Court  of  Georgia.  Aug.  Q.  1895.) 
Certiobabi— Application  fob. 
Under  section  4057  of  the  Code,  as 
amended  by  the  act  of  1889  (Acts  1889,  p.  84). 
In  order  lo  authorise  the  issuing  of  a  writ  of 
certiorari.  It  must  be  "applied  for"  within  30 
days  from  the  date  of  the  judgment  complained 
of;  and  if  this  is  done,  and  the  sancuon  ob- 
tained, then,  under  section  2920  of  the  Code, 
whldl  was  not  amended  by  the  above-redted 
act  the  petition  may  be  filed  at  aiv  time  with- 
in three  months  from  the  date  of  the  judgment 
sought  to  be  reversed. 

(SyllabuB  by  the  Court) 

Error  from  superior  court  Monroe  county; 
J.  J.  Hunt  Judge. 

Certiorari  at  the  suit  of  H.  J.  Carson 
against  the  mayor  and  council  of  Forsyth. 
The  writ  was  dismissed,  and  plaintiff  in  cer- 
tiorari brings  error.  Beveroed. 

The  following  Is  the  official  report: 

A  case  was  tried  in  the  mayor's  court  of 
Forsyth  on  May  4,  1894.  On  Monday,  June 
4th,  defendant  presented  a  petition  for  cer- 
tiorari which  was  sanctioned,  but  the  peti- 
tion was  not  filed  until  the  next  day.  A  mo- 
tion to  dismiss  the  writ  was  made,  because 
the  petition  had  not  been  filed  within  the 
time  required  by  law,  and  was  sustained. 
On  the  hearing  of  the  motion,  the  following 
appeared:  On  June  4th,  at  10  o'clock,  coun- 
sel for  defendant  sent  to  Judge  Hunt,  at 
Griffin,  a  telegraphic  message,  viz.:  "Have 
Important  papers  for  you  to  sign.  This  last 
day.  When  can  I  see  you?"  The  message 
was  received  by  the  judge,  and,  at  11  o'clock, 
he  answered  by  telegraph:  "Will  meet  yoa 
at  cars  to-night'*  Counsel  went  to  Griffin, 
reaching  there  about  6  o'clock  that  evening, 
presented  the  petition  for  certiorari  to  the 
judge,  and  asked  him  to  examine  and  pass 
upon  It,  stating  that  as  it  was  the  last  day, 
he  desired  to  return  to  Forsyth.  The  judge 
took  the  papers,  saying  he  would  examine 
them,  and  pass  on  them,  and  bring  them  to 
Forsyth  the  next  morning.  Counsel  insisted 
that  he  then  examine  and  sign  the  same,  and 
the  judge  replied  that  he  would  pass  on  the 
application  that  day,  and  bring  the  papm 
down  on  the  next  and  that  he  would  iwotect 
defeiidaut  In  his  rights  in  so  far  as  the  same 
related  to  the  time  of  the  signing.  Nothing 
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was  tben  said  to  Uie  Judge  about  filing  the 
petltlcHL  All  counsel  asked  was  that  It  be 
sanctioned  on  June  4tiL  On  tbe  next  day 
the  Judge  went  to  ForsTth,  carried  tbe  appli- 
cation, and  called  attention  to  the  fact  that 
he  had  not  granted  tbe  certiorari,  nor  signed 
the  same,  but  would  do  so  as  of  June  4th, 
as  it  was  tben  tendered.  Counsel  for  both 
parties  were  tben  in  court,  and  tbe  Judge 
then  and  there  delivered  the  application  and 
order  granting  the  certiorari  to  defendant's 
counsel,  when  tbe  same  was  at  once  delivered 
to  tbe  clerli  of  tbe  superior  court,  who  made 
and  signed  thereon  an  entry  of  filing,  dated 
June  Stb.  When  counsel  were  so  notified  in 
open  court  by  the  Judge  that  he  was  about  to 
sanction  tbe  petlUon  for  certiorari,  counsel 
for  defendant  in  certiorari  objected,  on  tbe 
ground  that  It  would  not  tben  be  sanctioned 
within  tbe  30  days,  as  required  by  law.  The 
court  overruled  the  objection,  and  ruled  that 
tbe  application  had  been  presented  in  time, 
that  counsel  for  the  applicant  bad  discharged 
his  duty,  and  done  all  he  could  to  comply 
with  tbe  law,  and  that  the  Judge  held  the 
papers  for  bis  accommodation,  and  thereupon 
sanctioned  tbe  appllcattcm  as  of  June  4th. 

J.  P.  Garaon  and  Stcme  &  Clark,  tor  plaln- 
ttOF  In  error.  Boner  &  Bloodworth,  for  de- 
fendant In  error. 

FBB  GDBZAM.   Judgment  reversed. 


(96  Ga.7W) 

PANIELS  V.  WESTERN  &  A.  R.  CO. 
(Snpreme  Court  of  Georgia.  Aug.  Id,  1805.) 

CABBIBRS  — DOTIBS  TO  PASSBXOBRS  — ACTIOK  FOB 

I-NJCRIEB— SUFFICIHNCT  OF  EVIDESCB. 

1.  It  ia  tbe  duty  of  a  railway  company  to 
carry  its  paesenecra  safoly  to  tiieir  destination, 
Rtop  a  Bunident  length  of  time  to  allow  them  to 
leave  tbe  train  In  safetr,  and  provide  a  sniuble 
place  for  their  ao  doing. 

2.  If,  under  any  circumstances,  a  railroad 
company  is  under  a  duty  to  render  an  iofinn  pas- 
senger physical  personal  aasistaace  In  alt^ting 
from  a  train,  yet,  aa  the  evidence  In  the  pres- 
ent case  fails  entirely  to  show  Biich  a  state  of 
facta  as  would  require  the  rendorinfi:  of  such 
assistance  to  the  plaintiff,  the  verdict  was  right 
upon  the  subatantial  merits  of  the  case;  and, 
it  the  cl)iii-Kt'  complained  of  was  in  that  respect 
erroncoua,  it  is  not,  in  this  case,  csose  for  anew 
trial, 

(Syllabus  by  the  Court) 

Error  froiu  superior  court  Whitfield  coun- 
ty; T.  W.  Milner,  Judge. 

Action  by  Nancy  Daniels  against  the  West- 
em  &  Atlantic  Railroad  Company  for  personal 
Injuries.  Defendant  had  Judgment  and  plain- 
tiff brings  error.  Brought  forward  from  the 
last  term.  Oode,  i§  42na-^iic.  Aiflnned. 

Tbe  f<Hlow)ng  is  the  ottlclal  report: 

Nancy  Daniels  sued  the  raih-oad  company 
for  damages  from  personal  injuries.  The  tes- 
timony for  plaintiff  was  to  the  following  ef- 
fect: In  January.  1893.  she  bought  a  ticket 
from  Daltou  to  Ringgold.   Being  inflrm  and 


weak  In  her  hands,  they  being  drawn  with 
rbenmatiran,  her  son  Ed  helped  her  on  the 
train,  and  the  colored  porter  on  the  train 
helped  her  on  tbe  car.  Ed  Daniels  told  this 
colored  porter  that  bis  mother  was  going  to 
Ringgold,  and  was  sick,  and  would  need  help 
in  getting  off  the  cars  at  lUnggoM.  Tbe 
^opier  said  he  would  h^p  her  off;  that  It  was 
bis  or  tbe  road's  business  to  do  this.  EM  tried 
to  notify  the  conductor,  but  failed.  In  set- 
ting off  tbe  cars  at  Rhiggold,  phtlntlfl  fell,  and 
was  Injured.  No  one  helped  or  offered  to 
help  her  off.  It  was,  according  to  plalntUTs 
testimony,  two  or  three  feet  from  the  steps  to 
tbe  groimd;  according  to  the  testimooy  of 
others,  from  fourte^  to  tvraity  Inches.  The 
ground  was  smooth.  For  the  defNidant,  It 
appeared  that  neither  the  conductor,  his  flag- 
man, nor  the  baggage  master  knew  anything 
about  tbe  infirmity  of  tbe  plaintiff,  n<ne  of 
them  but  tbe  conductor  feuowlng  she  was  on . 
the  train,  and  he  only  seeing  her  as  she  hand- 
ed him  her  ticket  The  place  was  a  safe 
place  to  alight  The  flagman  testified  he  saw 
her  attempting)  to  get  off;  tbait  she  seemed 
to  have  hold  of  tiie  railing,  and  to  step  off; 
that  her  foot  gave  way,  and  she  fell  on  her 
left  side.  etc.  Tbe  court  (^rged  the  Jury, 
among  other  things,  as  follows,  to  tbe  giving 
of  which  charges  plaintiff  excepted:  "The 
only  duty  on  the  defendant  In  this  case, 
placed  there  by  law,  was  to  safeiy  carry  tbe 
plaintiff  to  Ringgold,  and  allow  ber  a  reason- 
able time  to  get  off  tbe  train,  and  to  furnish 
a  safe  place  to  get  off  the  train."  "If  yotf 
flnd  that  plaintiff  or  her  son  notified  the  por- 
ter of  the  condltl<»i  of  plaintiff's  health,  and 
that  the  porter  agreed  to  assist  her  off  the- 
traln,  this  promise  would  not  affect  defend- 
ant's liability  In  any  way."  "It  is  not  incum- 
bent on  defendant  to  assist  Infirm  persons  in 
i;ettiDg  on  or  off  the  train.  The  defendant 
is  bound  to  receive  every  person  offering  to 
go  and  to  pay  the  usual  fare;  but  it  Is  a  doty 
outside  of  a  contract,  of  a  person  needing 
assistance,  to  get  such  assistance  outside  oi 
defendant's  employ€a."  There  was  a  Terdict 
for  tbe  defendant. 

B.  Z.  Hemdon  and  W.  K.  Moore,  tor  ^aln- 
tlff  In  error.  B,  J.  &  J.  McCamy,  for  defend- 
ant In  error. 

FEU  CVRlA^f .   Judgment  affirmed. 


(W  Ga.  31]) 

THOMAS  V.  STATBL 
(Sapreme  Court  of  Oeo^^a.  June  10;  1S96.) 

Ikoiothbst  vor  Laroknt  —  Owhbbbbip  o* 

Phopbbtt. 

It  Is  indispensable  to  the  maintenance  of 
a  conviction  for  larceny  that  the  indictment  al- 
lege the  ownership  of  the  property  stolen,  or 
that  the  owner  thereof  is  unknown;  and.  the 
Indictment  failing  to  allege  either,  a  motion  in 
arrest  of  judgment  should  be  snstalned. 

(Syilabos  by  the  Court.) 
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Error  from  superior  court,  Rtdunuid  conn- 
t7;  E.  H.  Callaway,  Judge. 

John  Thomas,  haTlng  been  ctmrlcted  of 
larcoiy,  brings  error.  Beversed. 

Chas.  A.  PIcquet,  for  plaintiff  in  error.  W. 
GL  DaTis,  SoL  Gen^  and  Felder  &  DarlB,  for 
tbe  State. 

ATKINSON,  J.  Tbe  defendant  was  indict- 
ed for  the  offense  of  simple  larceny.  Tiie  In- 
dictment charged  that  on  a  giren  day,  In  a 
certain  connty,  he  wrongfully  and  franda- 
lently  took  and  carried  away,  with  Intent  to 
steal  the  same,  one  brlndle  cow,  with  crum- 
ple horns,  of  the  value  of  flO,  Jesse  Collier, 
then  and  there,  contrary  to  the  laws  of  said 
state,  etc.  Aft^  conviction,  he  moved  in  ar- 
rest of  judgment,  upon  the  ground  that  the 
indictment  tailed  to  all^  the  ownership 
of  the  property  alleged  to  have  been  stolen, 
which  motion  the  court  overruled,  and,  ex- 
ception being  taken  thereto,  we  are  now  to 
Inquire  If  the  Judgment  complained  of  be  er- 
roneous, larceny  is  defined  to  be  the  wrong- 
ful and  fraudulent  taking  and  carrying  away 
the  personal  goods  of  another  with  intent 
to  steal  the  same.  That  the  goods  taken  and 
carried  away  should  be  the  property  of  a  per- 
son .other  than  the  one  so  taking  and  carrying 
them  away  is  as  essential  to  the  commission 
of  the  offense  of  larceny  as  the  taking  and 
carrying  away  itself.  This  Is  one  of  the  es- 
sential Ingredients  of  the  offense  Inhering 
in  the  very  definition  of  larceny.  And  tbe 
reason  of  the  general  rule  that  the  Indlctmrait 
should  either  allege  the  ownership  of  the 
projKrty  or  that  the  own'er  Is  unknown  Is  to 
the  end  that  the  court  may  Judicially  deter- 
mine that  the  property  alleged  to  have  been 
stolen  was  not  In  fact  the  property  of  tbe 
person  accused,  and  therefore  that  tbe  taking 
and  carrying  away  were  wrongful.  Under 
the  i>ecullar  requirements  of  our  statute, 
providing,  among  other  things,  that  the  In- 
dictment for  larceny  of  cattle  should  so  de- 
scribe the  animal  as  that  It  would  be  capable 
of  being  identified  by  the  owner,  another  rea- 
son arises  why  the  ownership  Is  necessary 
to  be  alleged.  The  capability  of  Identifica- 
tion by  the  owner  is  the  test  of  the  sufflciency 
of  tbe  descriptive  averments,  and  it  might 
become  important  in  the  course  of  a  trial  to 
test  Its  sufficiency  by  the  testimony  of  the 
owner.  Therefore,  in  this  kind  of  a  case, 
there  Is,  as  stated,  another  reason  why  the 
indictment  should  point  out  the  person  to 
whom  this  test  Is  to  be  applied.  In  this  par- 
ticular case  the  Indictment  falls  to  make 
any  allusion  whatever  to  the  ownership  of 
the  property,  and  it  Is  therefore  wholly  and 
hopdessly  defective.  It  is  no  such  defect 
of  form  as  Is  curable  by  verdict,  but  it  Is  a 
defect  of  substance  that  goes  to  the  very 
gist  of  the  ofTense.  Without  It,  the  indict- 
ment falls  wholly  to  allege  the  violation  of 
a  public  statute  punishable  as  a  criminal 
offensew    A  Judgment  pronounced  thereon 


Is  unsupported  by  the  record,  and  the  motion 
In  arrrat  of  Judgment  should  have  prevailed. 
Let  the  indsment  of  the  court  beloiw  be  !»• 
v«»ed. 


(96  Ga.  307) 

BRANHAM  v.  STATB. 
(Supreme  Coort  of  Georgia.  Jane  10,  1896.) 

RCJUIHOB  ON  IkDIOTHBMT— RbvIEW— SWINDURO— 

What  CoasTiTCTxa. 

1.  Exceptions  pendente  lite  to  the  overrul- 
ing of  a  demurrer  to  an  indictment  cannot  be 
considered  by  the  supreme  court  when  no  as- 
signment of  error  has  been  made  thereon  either 
in  this  conrt  or  io  tbe  bill  of  exceptions  hj  which 
the  case  is  brought  here  for  review. 

2.  Cue  who  obtains  a  loan  of  money  by  rep- 
resenting that  be  baa  been  employed  by  a 
named  person  of  known  solvency  and  credit, 
and  has  thus  earned  a  sum  of  money  which  that 
person  will  shortly  pay  to  him,  and  by  promising 
to  repay  the  loan  out  of  that  snm  when  collect- 
ed, all  of  these  representations  being  utterly 
false,  and  they  and  the  promise  being  decelt- 
fally  made  for  the  purpose  of  obtaining  cred- 
it with  the  lender,  and  defrauding  him  oat  of 
the  money  loaned,  is  guilty  of  being  a  cheat  and 
swindler,  under  section  4587  of  the  Code. 

{Syllabus  by  tbe  Court.) 

Bmw  txim  dty  court  (tf  Hac(Hi;  3.  P.  Bom. 
Judge. 

Ichabod  A  Branham  was  convicted  of  be- 
ing a  cheat  and  swindler,  and  brings  error. 
Affirmed. 

J.  H.  Blount  Jr.,  for  plalntUf  In  mot.  W. 
H.  Fdton,  Jr.,  SoL  Gen.,  and  Hurlson  A 
Peeples,  for  tbe  State. 

LUMPKIN,  J.  L  tbe  piactlce  Is  welt  set- 
fled  In  this  state  tbat  when  exceptions  pm- 
dokte  lite  to  any  mUng  or  decision  of  tbe 
trial  eoart  are  filed  tbe  same  will  not  be  con- 
sidered or  passed  npon  by  tbe  supreme  court 
uUees  there  Is  an  assignment  of  error  there- 
iHL  Under  section  4250  of  tbe  Oode  this  may 
be  done  In  tbe  supreme  court  aft«  a  case 
reaches  here.  It  would  answer  the  same 
purpose  to  make  such  assignment  In  the 
main  bill  of  BTceptUtm  by  wbich  tbe  case  Is 
brought  to  this  court 

2.  Under  the  facts  summarized  In  tbe  eec- 
ond  headnote,  tbe  aeensed  was,  under  the 
provisions  of  section  4587  of  tbe  Code,  prop- 
erly convicted  of  the  ottenae  of  being  a  cheat 
and  swindler.  According  to  that  section,  if 
any  person,  by  falsely  representing  his 
wealth,  obtains  a  credit  ojiA  thus  defrauds 
another  person  of  anything  of  value,  he  shall 
be  deemed  guilty  of  this  offense.  The  word 
"wealth,"  as  used  in  this  section,  does  not 
import  a  great  fortune  or  vast  possessions,  as 
is  frequently  implied  from  its  ordinary  use, 
but  Its  real  meaning  la  the  possession  or 
ownership  of  such  means  or  property  as 
would  reasonably  entitle  one  to  expect  and 
receive  the  credit  he  seeks  to  obtain.  In- 
deed, this  word  Is  at  last  a  mere  relative 
term.  Among  millionaires,  a  man  worth 
only  $100,000  Is  poor  Indeed;  while  In  some 
localities  a  man  worth  $5,000  over  and  above 
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all  his  liabilities  would  be  ccmsldered  a  very 
wealthy  citizen.  In  principle,  and  very  j?Top- 
erly,  this  section  applies  to  one  who,  by 
falsely  pretending  and  representing  that  he 
owns,  or  hajs  earned  and  will  receive,  some- 
thing of  value,  which  he  neither  owns  nor  is 
entitled  to,  thus  defrauds  another  of  his 
property,  whether  the  amount  Involved  be 
large  or  small.  See  Hathcock  v.  State,  88  Ga. 
91,  13  S.  E.  959,  and  the  authorities  there 
cited.   Judgmeni  affirmed. 


(97  Oa.  209) 

WELLS  V.  STATE. 

(Supreme  Court  of  Georgia.  July  29,  1895.) 

Criminai.  Lav  —  Objbctionb  hot  Raisbd  Below 
— Bdlikob  on  Bvidbncb— CoNSTEUcnoir 
— COHPDS  Delictt. 

1.  Exceptions  alleging  error  in  overruling  a 
motion  to  rule  out  evidence  which  had  been 
admitted  witiiont  objection  will  not  be  consid- 
ered by  this  court  unless  it  appears  that  some 
ground  or  reason  for  excluding  such  evidence 
was  stated  to  and  passed  upon  by  the  trial 
judge  at  the  time  the  motion  to  rule  out  was 
made. 

2.  It  does  not  affirmatively  appear  that  the 
•  court  eired  in  rejecting  a  letter  offered  in  evi- 
dence (apparently  admissible  upon  proper  proof 
of  its  execution),  addressed  to  the  accused,  and 
purporting  to  have  been  signed  by  a  witness  for 
the -state,  to  whom  the  letter  was  exhibited 
while  on  the  stand,  and  who  testified  positively 
that  he  did  not  sign  it,  but  was  unable  to  state 
whethw  he  had  caused  it  to  be  written  and 
sent  to  the  accused  or  not;  there  being  no  other 

Eroof  as  to  the  execution  of  the  letter,  and  it 
eing  strongly  inferable  from  all  the  facts  in 
evidence  that  this  witness  was  illiterate,  and 
that  the  contents  of  the  letter  were  not  made 
known  to  him.  Nor  was  there  any  error  In  re- 
fusing to  allow  the  accused  to  read  this  letter 
as  a  part  of  his  statement  to  the  jury. 

3.  The  diarge  of  the  court,  as  a  whole,  was 
a  clear  and  admirable  presentation  of  the  law 
applicable  to  the  issues  involved,  and  it  fully 
covered  all  the  requests  to  charge,  in  so  far  as 
they  were  legal  and  pertinent. 

4.  The  corpus  delicti  was  not  dearly  and 
satiafactorily  proved;  and  though  the  evidence 
relied  upon  by  the  state  to  connect  the  accused 
with  Ihe  alleged  ofFense,  it  being  entirely  tir- 
cumstantial,  was  consistent  with  the  guilt  of 
the  accused,  It  was  not  inconsistent  with  every 
other  reasonable  hypothesis;  nor  was  it,  ss  a 
whole,  suffidently  strong  and  conclusive  to  show 
his  guilt  beyond  a  reasonable  doubt. 

6.  A  new  trial  should  have  been  granted  on 
the  merits. 
(Syllabus  \xr  the  Court) 

Error  from  superior  eonrt,  Monroe  conixty; 
J.  B.  Williamson,  pro  bac  Judge. 

Alexander  Wells  was  convicted  of  arson, 
and  brings  error.  Reversed. 

The  following  Is  the  official  report: 

Wells  was  Indicted  for  arson  in  bnmii^ 
"the  chnrdi  building  of  the  Wright's  Grore 
Baptist  Ohurch  and  the  congregation  wor^ 
shilling  there,  and  under  the  control  of  said 
Baptist  Gburcta  and  Uie  deacon  of  said  Bap' 
tist  Ohurch,  one  Peter  Porch."  He  was 
found  guilty,  and,  hto  motion  for  new  trial 
being  overruled,  he  excepted.  The  motion 
was  upon  the  general  grounds  that  the  ver- 
dict was  conlxary  to  law,  evidence,  etc.  Also, 
twcanae  the  court  erred  In  refn^ng  to  rule 


out  and  withdraw  from  the  jury,  on  motlOD 
of  movant's  counsel,  the  following  entries  in 
a  World  Almanac  for  1893,  introduced  by  the 
state  for  the  purpose  of  showing  the  hour 
the  moon  rose  on  the  night  the  arson  was 
committed,  to  wit:  "July,  1893.  Sat  First 
Moon  rises  and  sets  9:25,"-^Heged  to  be  er- 
ror because  tiie  solicitor  general  failed  to 
prove  that  said  almanac  was  a  correct  calen- 
dar, and  gave  the  correct  time  as  to  the  rising 
and  the  setting  of  the  moon  on  the  night  the 
crime  was  said  to  have  been  committed,  and 
the  almanac  did  not  contain  the  name  of 
Georgia  at  all  In  its  reckoning  of  the  time 
of  rising  of  the  moon;  further,  because,  un- 
der the  law,  the  time  of  setting  of  the  moon 
can  only  be  shown  by  Stem's  United  States 
Calendar,  without  other  proof  to  sustain  it 
Movant  contends  that  said  testimony  was 
damaging  to  his  case,  because  the  Jury  relied 
on  it  largely  in  connecting  him  with  the 
crime,  and  the  absence  thereof  would  have 
resulted  in  his  acquittal  As  to  this  ground 
it  appi^rs  that  the  almanac  was  tendered  to 
defendant's  attorney,  and  then  admitted 
without  objection.  While  the  state's  counsel 
was  making  the  concluding  argument,  de- 
fendant's council  moved  to  withdraw  and  rule 
out  the  almanac,  which  motion  was  overruled. 
ErrOT  in  refusing  to  charge  the  following 
written  request  of  movant:  "The  defendant 
insists,  among  other  things,  that  he  la  not 
guilty,  for  the  reason  that  he  has  proven  an 
alibi;  that  is,  when  Wright's  Grove  Baptist 
Church  was  burned,  that  he  was  in  another 
place,  and  thraefore  he  could  not  and  did  not 
commit  the  crime  with  which  he  stands 
charged.  On  this  Issue  I  charge  you  that 
under  the  law,  b^ore  the  defendant  [can] 
avail  himself  of  this  defense,  be  must  satlsfj' 
you  that,  at  the  time  the  burning  occuired, 
it  was  a  ptiysical  impossibility  for  him  to 
have  committed  the  crime,  for  the  reason 
that  he  was  at  another  place,  and  coidd  not 
have  been  at  the  scene  ot  the  crime,  at  the 
time  It  was  committed,"— alleged  to  be  error 
because  the  evidence  entitled  him  to  Iiave 
this  principle  of  law  submitted  to  the  Jury, 
as  It  was  one  ct  the  defenses  relied  upon,  and 
embodied  the  law;  error,  further,  in  not  snb- 
mlttiiv  the  request  in  the  longiuge  thereof, 
and  as  a  distinct  principle  disconnected  from 
others,  and  the  reference  made  by  the  ooort 
in  the  general  charge  to  this  branch  of  ttie 
defense  was  not  as  full  and  expli<dt  as  the  re- 
quest and,  being  connected  with  the  general 
charge, ,  did  not  Impress  the  Jury  as  if  given 
s^Murately,  as  vras  tequested.  Brror  in  re- 
fusing to  charge  the  following  written  re- 
quest of  movant:  "I  charge  you  that,  to  es- 
taUlsta  this  d^nae  [alibi],  tiie  law  only  re- 
qtilres  the  same  character  and  quantity  of  ev- 
idence that  it  does  ta  estaUlsh  any  other  ma- 
terial  fact  for  defense  In  this  or  any  other 
criminal  case,"— alleged  to  be  error  because 
the  request  was  law  and  ai^licaUe,  and  be- 
cause, having  cbaiged  that  defmdant*s  evi- 
dence mukt  satlB^  the  Jvaj  that  it  would 
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hare  been  Impomlble  for  d^endant  to  Mre 
been  at  tbe  scene  of  the  crime,  the  jury  may 
bare  been  confused  as  to  the  amount  and 
character  of  the  evidence  necessary  to  estab- 
Hah  an  alibi,  whereas,  If  said  omitted  charge 
had  been  given,  It  would  have  been  clear  on 
that  subject,  especially  as  the  evidence  on 
that  subject  was  conflicting.  Error  In  re- 
fusing to  charge:  "I  charge  yon  that  It  is 
incumbent  upon  the  state  to  satisfy  you  be- 
yond a  reasonable  doubt,  by  competent  evi- 
dence, which  may  be  positive  or  circumstan- 
tial, that  Wright's  Grove-  Baptist  Church  was 
feloniously  or  illegally  burned  by  some  per- 
Bon.  For  and  until  this  was  done,  no  viola- 
tion has  been  shown;  and  the  law  presumes 
that  the  burning  was  the  result  of  accident, 
or  that  It  was  tbe  result  of  providential 
causes.  If  you  are .  satisfied,  beyond  a  rea- 
sonable doubt,  that  tbe  evidence  shows  that 
the  church  was  illegally  burned  by  some  per* 
son  unknown,  then,  before  you  would  be  au- 
thorized to  find  the  defendant  guilty,  the  de- 
fense (?)  must  connect  the  defendant  directly 
with  the  perpetration  of  the  crime;  and  this 
may  be  shown  by  any  competent  legal  evi- 
dence which  is  satisfactory  to  your  minds,"— 
alleged  to  be  error  in  not  giving  this  request 
as  an  Isolated  proposition  applicable  to  the 
case,  and  because  it  would,  if  given  as  re- 
quested, have  made  a  deeper  Impression  upon 
the  Jury,  and  they  would  have  fully  compre- 
hended its  pertinency  to  the  case,  and  espe- 
cially would  It  have  been  plainer  to  the  view 
of  the  defense  set  up  by  the  defendant  Er- 
ror in  rafusing  to  charge  the  following  writ- 
ten request;  "I  charge  you  that  the  fact  that 
the  Wright's  Grove  church  was  actually 
burned  by  some  one  must  be  proven  to  your 
satisfaction  and  beyond  a  reasonable  doubt, 
for,  so  long  as  there  exists  a  doubt,  there  can 
be  no  certainty  as  to  the  agent  or  person,  nor 
that  same  was  burned  illegally,  nor  could 
there  be  a  legal  conviction  of  defendant, 
though  the  evidence  might  satisfy  you  that 
he  was  at  or  near  the  church  at  the  time  it 
was  burned,'*— alleged  to  be  error  because  ap- 
plicable under  the  facts,  and  because  it  made 
a  distinct  issue  in  defendant's  evidence,  and 
because  the  evidence  utterly  failed  to  show 
tbe  church  was  feloniously  burned,  and  was 
therefore  peculiarly  applicable  to  the  case 
and  necessary  to  defendant's  proper  defense. 
Error  in  refusing  to  charge  tbe  fcrflowing 
written  request:  "I  charge  you  that,  when 
the  guilt  of  defendant  depends  upon  circum- 
stantial evidence  alone,  the  rule  Is  that  each 
separate  fact  or  link  which  goes  to  make  up 
the  diain  of  circumstances  from  which  the 
deduction  of  guilt  is  sought  to  be  drawn  must 
l>e  clearly  proved;  and  a  fact  not  clearly 
proven  should  not  be  considered  in  tbe  chain 
of  circumstances,  but  should  be  rejected  by 
the  Jury;  and  the  circumstances  proven  must 
not  only  be  consistent  with  the  defendant's 
guilt,  but  they  must  exclude  every  other  rea- 
sonable hypothesis  than  that  of  the  defend- 
ant's guilt.   If  any  one  or  more  of  the  cir- 


cumstances relied  upon  by  the  state  Is  not 
clearly  proved,  and  for  this  reason  you  reject 
one  or  more  of  the  circumstances  relied  upon 
by  them,  you  will  Inquire  whether  the  re- 
maining circumstances  proved,  if  they  are 
clearly  proved,  are  consistent  with  the  de- 
fendant's guilt.  All  necessary  facts  and  cir- 
cumstances necessary  to  show  the  commis- 
sion of  the  crime,  and  connect  the  defendant 
therewith  as  the  party  committing  the  act, 
must  be  proved,"— alleged  to  be  error  because 
authorized  by  the  evidence  and  the  law,  and 
because,  not  being  given  as  requested.  It  de- 
prived defendant  of  tbe  benefit  of  each  sepa- 
rate fact  or  hypothesis  tending  to  establish 
his  innocence;  further,  because  the  Jury  could 
not  tmdersfand  and  appreciate  the  fact  that 
he  was  entitled  to  the  benefit  of  any  fact  or 
hypothesis  In  both  branches  of  the  defense 
that  would  tend  to  establish  his  Innocence  or 
establish  a  reasonable  doubt  as  to  his  guilt. 
Bnw  in  putting  hypothetical  cases  through- 
out the  charge  fiivorable  to  the  state's  theory, 
and  not  giving  to  the  Jury  any  hypothetical 
illustrations  favorable  to  the  defendant,  as 
required  by  the  law  when  the  court  under- 
takes to  charge  hypothetlcally. 

Peter  Porch  being  on  the  stand  for  the 
state,  counsel  for  the  defendant  exhibited  to 
him  a  certain  letter  signed  by  Peter  Porch, 
addressed  to  defendant,  and  dated  May  16, 
1893,  when  he  stated  that  he  did  not  write  a 
letter  to  WeUs  in  May,  1893;  he  did  have 
several  letters  written  to  him;  would  not 
state  that  he  did  not  have  the  letter  present- 
ed to  him  written  and  sent  to  Wells.  The  let- 
ter was  as  ffdlows:  "Colliers,  Monroe  Co., 
Ga.,  May  16,  '93.  To  the  Rev.  A.  W.  WeUs— 
Dear  Sir:  I  am  not  so  well  pleased  with 
you,  and  I  am  blood  mad  with  you,  and  don't 
you  come  down  here  any  more  to  preach,  for 
you  is  In  my  way,  and  I  am  going  to  get 
you  out  of  my  way.  I  have  asked  you  to 
get  out  of  my  way  8  or  10  times,  and  It 
don't  seems  to  do  any  good,  and  so  I  will  now 
get  you  out  myself;  and  so  now.  Wells,  you 
must  not  cross  my  road  any  more.  But  now, 
sir,  I  will  cite  you,  and  what  I  have  already 
stated  to  [you],  sir;  and  so  now,  sir,  you  may 
look  out,  for  I  shall  make  you  smoke.  And 
I  told  Henry  Phinlzee  to  tell  you  to  look  out, 
and  to  go  to  the  office  and  call  for  a  letter, 
and  you  will  get  one  from  me  that  will  stop 
you;  and  if  this  letter  will  not  stop  you.  sir, 
I  will  stop  you  myself.  I  am  the  man  that 
will  sure  you,  and  go  now.  I  don't  want  to 
see  you  again  In  this  life,  and  if  God  will  give 
me  life,  I  will  put  an  end  to  yoa  Good  bye. 
I  have  no  more  to  say  to  you  at  all.  Peter 
PoTch,  Deacon  of  Wright's  Grove  Church." 
After  the  state  closed  its  evidence,  tbe  letter 
was  tendered  by  the  defendant,  whereupon 
the  court  repelled  It,— alleged  to  be  error  be- 
cause the  letter  was  sufficiently  Identified  by 
Porch  having  examined  it,  and  testifying  as 
above  stated,  and  not  repudiating  the  signa- 
ture to  tbe  letter,  the  letter  being  material  to 
the  defense.   The  defendant,  Wells^  being  on 
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Uie  stand,  making  his  statement;  said  the  let- 
ter was  received  by.  him  by  due  course  of 
mail,  and  had  been  In  his  posBesalon  ever 
since;  whereupon  the  defendant's  oonnael 
again  offered  to  read  said  letter  as  evidence, 
and  the  court  repelled  the  same. '  Defendant 
Insists  that  said  ruling  was  error,  for  the  rea^ 
son  that  said  letter  was  fnlly  identified  by 
defendant's  stat^ent,  and  was  not  disputed 
by  state's  evidence,  therefore  it  was  a  ques- 
ttoQ  that  should  be  left  to  the  Jury;  and  be- 
cause the 'defendant  had  a  legal  r^ht  to  have 
the  Jury  to  pass  on  the  identUy  of  the  letter, 
under  the  charse  ot  the  court  While  Wella 
was  on  the  stand,  making  his  statemwt,  be 
offered  to  read  said  letter  to  the  Jury  as  a 
part  of  his  statement,  whereupon  the  court 
ruled  that  the  defen&mt  could  not  read  said 
lettw  as  a  part  of  his  statement;  and  defend- 
ant says  that  the  court  erred  in  said  ruling, 
for  the  reason  that  the  contents  of  said  letter 
were  germane  to  bla  defense,  -wen  a  part  of 
the  case,  and  shdwed  the  animus  of  the  pros- 
ecution, and  were  material  to  his  dtfense. 
The  defendant  was  entitled,  under  the  law, 
to  submit  It  to  the  jury,  for  them  to  consider 
and  give  it  such  weight  as  tbey  might  desire 
In  reference  to  It 

Stone  &  Clark  and  Persons  &  Persons,  for 
plaintiff  In  error.  O.  H.  B.  Bloodworth,  SoL 
Oen.,  and  Sbrrlson  ft  Peeples,  for  the  State. 

PBB  CURIAM.  Judgment  reversed. 


(96  Oa.  800) 

MOOR0  T.  STATE. 
(Supreme  Court  of  Georgia.  June  10,  1805.) 
CERT10H4SI— Application"  for. 
Where  a  person,  upon  being  found  guuly 
of  a  misdemeanor  by  a  Jui?  In  the  county  court 
of  a  given  county,  sued  out  a  certiorari  which 
waa  made  returnable  to  a  regular  term  of  the 
superior  court' of  that  county,  the  case  became  a 
superior  court  case,  and  it  waa  the  duty  of  the 
solicitor  general  of  the  circuit  embracing  that 
county  to  represent  the  state  npon  the  trial  of 
such  case.  Therefore,  according  to  the  princi- 
ple annonnced  by  this  court  in  Butts  v.  State, 
16  S.  E.  96,  90  Ga.  450,  It  was  essential  that 
notice  of  the  sanction  of  the  writ  of  certiorari, 
and  of  the  time  and  place  of  bearing,  should  be 
given  to  thnt  officer,  Instead  of  to  toe  solicitor 
of  the  county  court  and  there  was  no  error  in 
dismissing  the  certiorari  for  want  of  such  no- 
tice. 

(Syllabas  hsf  tbe  Court.) 

Error  from  superior  court  Bullock  county; 
B.  Ij.  Gamble,  Judge. 

Certiorari  at  the  suit  of  Molly  Mowe  to  re- 
view a  conviction  before  the  county 'court 
To  a  Judgment  dismissing  the  writ,  defend- 
ant brings  error.  Affirmed. 

H.  B.  Strange  and  J.  A.  Brannen.  for  plain- 
tiff In  error.  B.  D.  Kvans,  Jr.,  SoL  Gen.,  and 
Felder  &  Davis,  for  the  State. 

LUMPKIN,  J.  Under  sections  302  and  303 
Of  the  Code,  a  writ  of  certiorari  from  a  con- 


^ctlon  In  a  coonty  oomrt  !■  not  nepfiHy  ze* 
tamable  to  a  regular  term  of  -Qie  aapflrioc 
court;  hot  the  superior  ooort  Judge  amw  n- 
qnlre  the  county  Judge  to  oertUjr  and  aend 
np  to  the  former,  a  complete  histcoT  o<  ^ 
case,  and  the  certiorari  may  then  be  heard 
and  determined  at  any  time,  after  10  days' 
notice  to  the  accuser.  It  can  hardly  be  donbt 
ed,  however,  that  tbe  Jud^  of  toe  stverkv 
court  has  the  right  to  make  tbe  certiorari  re- 
turnable to  a  regular  term  of  the  aiiperiar 
conrt  if  he  sees  proper  to  do  so,  and  this,  we 
nndmstand,  la  the  usual  practice  obanred  In 
such  cases.  At  any  rate,  this  seems  to  have 
been  dwe  to  the  present  instance  We  time- 
fore  think  the  certiorari  became  a  regular  «o- 
Iierior  court  case.  It  was  undoubtedly  a  crim- 
inal case,  to  which  toe  stote  was  a  party. 
This  being  so,  It  was,  under  tbe  constttntton 
(Code^  S  0160),  the  duty  of  toe  ■oUdtrar  gen- 
eral  of  the  drcult  to  iq^resent  the  stote  upon 
the  trial  of  the  case  to  tbe  soperlor  court 
Thereffffe,  according  to  the  prindpto  aor 
nounced  by  this  conrt  to  Bntto  ▼.  States  90 
Oa.  16  S.  EL  86,  he  ebould  have  bad  n»> 
tlce  of  toe  sanctloa  of  tbe  certkwari  and  of 
toe  time  and  i^lace  of  hearing;  and  tbe  notice 
as  to  these  matters  which  was  served  upon 
the  solicitor  of  the  county  court  was  ineffectu- 
al We  are  not  now  called  upon  to  decide 
whether  or  not  notice  to  tbe  occoaer  woold 
have  been  sufficient  bad  the  certiorari  been 
made  returnable  before  the  Judge  of  the  su- 
perior court  to  vacation. 
Jndgmoit  affirmed. 


(97  0«.  SS3) 

MUUiALLT  V.  CULTfiJR. 
(Supreme  Court  of  Georgia.    July  29,  1886l) 

CortFLICTISS  BVIDBKOB— BBVISW. 

Tfa»  determination  of  thie  case  depended 
entirely  nt<on  the  opinion  eatertaint>d  by  the 
jury  of  conflicting  CTiJenLe.  This  being  so.  and 
the  evidence  for  the  plaintiff  being  amply  suffi- 
cient to  warrant  the  verdict  in  his  favor,  and 
that  verdict  having  been  approved  by  the  trial 
judge,  this  court  as  it  bas  heretofore  announced 
in  cases  without  number,  will  not  reverse  the 
judgment  overmling  the  motion  for  a  new  trial, 
based  on  the  general  grounds  that  toe  verdict 
waa  contrary  to  law  and  evldencob 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Hancock  connty; 
W.  F.  Jenkins,  Judge. 

Action  by  E.  B.  Culver  against  W.  T.  Mul- 
lally.  Plaintiff  had  judgment,  and  defendant 
brings  erra  Affirmed. 

T.  M.  Hunt  and  R.  H.  Lewis,  for  plaintiff 
in  error.  Jordan  A  liurwell,  F.  L.  Bodtf ,  T« 
li.  Reeecb  and  Jaa.  A.  Harlv.  for  detendnt 
In  error. 

FEB  OUKCAM.  Judgment  afltrmeO. 

LUMPKIN,  J.,  not  presiding: 
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(97  Oa.  2tt) 

PARKER  T.  GOOHBAN  et  aL 
(Sopreme  Court  of  Georgia.  Aag.  6,  1896.) 

FUU  AB  TO  PaBTIU— IflMoilTDBB— liriDJfOTIOK— 

SumciBKOT  or  Pbtition. 

1.  A  demurrer  to  an  eqnltable  petition  on 
the  groand  that  it  "baa  not  all  the  proper  par- 
ties to  it"  is  defectiTe,  in  that  the  demurrer  fails 
to  state  the  name  of  any  perscm  who  slu>nld  be 
made  apartr. 

2.  upon  th't  facts  alleged  there  was  no  mis- 
joinder of  parties,  and  toe  plaintiff's  petition 
was  not  multifarloufl.  There  was  equity  in  the 
petition,  and  it  was  error  to  dismiss  it  as  to 
some  of  the  defendants,  and  as  to  another  de- 
fendant to  dissolve  the  restraining  order  pre- 
Tiously  granted,  and,  without  hearing  evidence, 
to  refuse  the  iojunctiou  prayed  for,  on  tiie 
ground  that  the  petition  was  without  equity. 

(Sjjlabns  by  the  Court.) 

Error  from  Buperior  court,  PanlcUog  coun- 
ty; O.  G.  Janes,  Judge. 

Action  bj  Etta  Parker  asatnat  W.  C.  Coch- 
ran and  others  tor  an  InJuocUon.  The  i>eti- 
tlon  was  denied,  and  idaintlff  brings  error. 
Berersed. 

The  ft^owing  Is  the  official  report: 

Mrs.  Parker  brought  her  petition  In  the 
nature  of  a  bill  In  eaulty  against  W.  O.  Coch- 
ran and  M.  M.  &  0.  0.  Phillips  &  Ga,  to 
which  Franklin  Parker,  huabaad  of  plain- 
tiff, was  afterwards  made  party  defendant. 
A  demnrrw  was  Interposed,  and  the  demur- 
rer was  sustained,  and  the  petltim  dismissed 
as  to  U.  M.  &  O.  O.  Phillips  ft  Co..  and  a  re- 
straining order  prevloosly  granted  as  against 
Cochran  was  dissolved,  and  the  distress  war- 
rant for  rent,  la  questiim,  ordered  to  proceed. 

The  petitlm  alleged:  Mrs.  Parker  owns 
and  Is  possessed' of  lots  401  and  In  the 
Third  district  and  Tliird  section  of  Paulding 
county,  In  ha  own  right,  as  appears  from  a 
deed  from  ber  husband  to  her,  attached,  dat- 
ed March  8,  1880^  On  September  19.  1892, 
her  husband  was  tn  possession,  under  a  con- 
tract of  purchase  from  M.  M.  &  G.  G.  Phil- 
lips,  of  lots  Nos.  403  and  462  In  the  same 
district  and  section,  and  held  their  bond  for 
title  thereto.  On  her  land  thwe  was  then 
about  60  acres  wdl  suited  for  cultivation.  A 
short  time  before  September  19,  1882,  she 
authorized  her  husband  to  rent  her  land  for 
1898  for  standing  rent,  and  he  did  rent  her 
land,  together  with  his  own.  above  mention- 
ed, to  Echols  ft  Johnson,  for  $150,  valuing 
the  rentfd  ot  her  land  at  f  100  and  of  his  at 
$50,  and  talElng  the  notes  of  Echols  &  John- 
son, payable  to  him  or  bearer,  for  $75  each, 
due  December  1,  1803.  On  January  3.  1893, 
Oochran  fraudulently  persuaded  and  coerced 
her  and  her  husband  to  make  and  deliver  a 
note  payable  to  Cochran  for  $65,  due  Novem- 
ber 15.  1893,  ostensibly  in  settlement  of  a 
suit  then  pending  in  Paulding  superior  court 
of  Oochran  against  her  husband  for  alleged 
damages  in  hiring  employte  of  Cochran, 
when  In  fact  the  note  was  also  to  be  in  set- 
tlement of  two  indictm^ts  pending  in  the 
same  court,  wherein  Cochran  was  pnuecut- 
ing  hev  husband  for  enticing  away  employte 
of  Cochran,  and  for  using  opprobrious  words, 
v.228^no.l9— ei 


etc.  H«  IniiriHuid  was  feandnlaitly  Induced 
and  coerced  to  give  Oochran  said  note  by  the 
promises  and  threats  <tf  Cocliran  that,  if  she 
and  b«r  huslMnd  wonld  give  the  note,  Coch- 
ran would  settie  the  civil  suit,  and  would 
also  stop  the  criminal  cases,  and  would  ttoow 
the  latter  out  <tf  court  at  the  costs  of  the 
state;  and  that,  If  they  did  not  give  the 
note,  he  would  not  only  prosecute  the  crim- 
inal case,  but  would  prosecute  them  for  per- 
jury in  a  case  which  had  been  tried  against 
Cocliran  in  the  same  court  for  carrying  con- 
cealed weapons;  and  that  he,  Cochran,  could 
make  Blisa  Martin  swear  to  anything  he 
wanted  h^  to.  Petltltmer  ^as  fraudulently 
Induced  to  sign  said  $65  note  by  a  verbal 
message  Beat  her  by  Cochran,  by  her  hus- 
band, that  if  she  would  sign  the  note  Ooch- 
ran wonld  stop  the  criminal  cases  against 
h»  husband,  and,  if  not,  be  would  prosecute 
the  criminal  cases,  and  indict  her  and  her 
husband  fw  peijury;  and  that  he  could 
make  BUaa  Martin  swear  anything.  While 
she  was  not  guilty  oi  perlnry*  and  does  not 
believe  her  husband  was,  for  fear  of  being 
harassed  by  Oochran,  and  that  the  indict- 
ments against  her  husband,  whidi  was  not 
done  by  Oochran,  might  be  stopped,  she 
signed  the  note.  If  .the  allegations  in  Coch- 
ran's suit  for  damages  and  for  the  settiement 
of  which  t^e  note  was  onlj  apparentiy  given 
were  true,  the  note  was  a  nudum  pactum  as 
to  her,  because  the  allegations,  if  true,  would 
constitute  a  tert  for  which  her  husband 
wonld  alone  be  liable.  By  the  false,  Illegal, 
and  fraudul^t  means  aforesaid,  CoMiran  in- 
duced her  husband  to  transfer  to  Cochran, 
as  collateral  security  for  said  note,  the  two 
rent  notes  above  mentioned.  For  the  pur- 
pose of  collecting  the  $6S  note,  although  it 
was  not  due  until  November  15,  1^9,  on 
September  29,  180%  Cochran  sued  out  a  dis- 
tress warrant  In  the  name  of  Parker,  for  his 
use.  without  her  authority,  for  one  of  the 
rent  notes,  which  was  levied  on  a  bale  of 
cotton  and '— —  bnshds  of  cotton  seed  and 

  pounds  of  cotton  In  the  seed  and  in 

the  field.  "Vfltea  this  levy  was  made,  M.  m. 
ft  C.  C.  Phlllliw  &  Go.  became  sureties  on 
the  replevy  bond  of  EcOiola  ft  Johnson,  and 
the  distress  warrant  case  is  now  pending  on 
appeal  in  the  superior  court  of  Paulding 
county.  The  entire  cotton  crop  grown  on  her 
land  by  Echols  &  Johnson  in  1893  (2  or  3 
bales  of  cotton  and  60  bushels  of  cotton 
seed),  as  well  as  that  raised  on  the  land  of 
her  husband  by  Echols  ft  Johnson  in  1893 
(about  2  bales  of  cotton  and  50  bushels  of 
cotton  seed),  has  been  turned  over  to  M.  M. 
&  O.  G.  Phillips  ft  Co.  by  the  constable  of 
the  district  In  which  the  distress  warrant 
was  sued  out  M.  M.  &  C.  G.  Phillips  &  Co., 
well  knowing  that  she  was  the  owner  of  lots 
401  and  402,  and  that  Echols  ft  Johnson 
were  due  her  rent  therefor  for  1893,  and 
that  she  undet  the  law  had  a  lien  on  said 
crops  for  the  rent,  nevertheless,  to  collect 
certain  debts  they  held  axalnst  Echols  ft 
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Jtdmaon,  ^pho  are  IiuK^Toit,  tn  dlsrecaEd  of 
her  rlgbtB,  and  greatly  to  her  Injury,  on  Oc- 
tober 18.  1^8,  brought  enit  In  the  magis- 
trate's court,  which  mlt  Is  now  pending.  In 
trover,  against  Ek;h(^  &  Johnsfm  for  said 
cotton  crop  of  the  Talne  of  $100,  grown  by 
them  In  1808  on  the  lands  of  her  and  her 
hnsband,  on  said  pretended  daim,  nnknown 
to  her.  She  conid  not  foredofie  her  lien  for 
rent  and  have  It  levied  npon  the  cotton,  be- 
cause the  cotton  had  be«i  tnmed  orer,  as 
abore  stated,  to  U.  M.  &  0.  O.  PhUllps  & 
Co..  before  the  rent  became  due.  Cochran 
and  M.  H.  &  C.  0.  Phillips  &  Ca  have  con* 
federated  to  secure  the  payment  to  Cochran 
of  the  965  note,  and  then  to  apply  the  bal- 
ance  from  said  crops  to  the  claims  II.  M.  & 
a  G.  Phillips  hold  against  Echols  &  John- 
aoOf  and  thus  fraudulently  and  unjustly  de- 
prive her  of  her  renta.  Because  of  the  facts 
above  mentioned  her  damage  would  be  Ir- 
tfeimrable,  and  to  avoid  multiplicity  of  suits, 
waiving  discovery,  she  prayed  for  injunc- 
tion against  defendants,  and  also  against  the 
'  magistrate,  restraining  Cochran  from  pro- 
ceeding with  the  coUectiw  of  fiie  $65  note 
or  the  two  rent  notes  and  with  the  distress 
warrant,  and  FblUlpB  A  Co.  firom  the  prose- 
cution of  th^  action,  of  trover,  and  the 
magistrate  from  farther  hearing  and  deter- 
mining the  action  of  trover,  until  furthw  ot- 
der.  Also,  that  Cochran  be  compelled  to  de- 
liver up  and  caned  the  $0G  note,  and  ddlver 
up  the  rent  notes,  and  that  her  landlord's 
liea  be  enforced,  and  that  Cochran's  suit  for 
damages  be  reopened  if  Cochran  desire  ft. 
Also,  that  PbilUps  &  Co.  be  required  to  pay 
Into  court  any  money  they  have  received 
from  said  cotton  or  cotton  seed,  and  any  cot- 
ton or  cottcm  seed  they  may  have  received, 
to  abide  final  decree.  Also,  for  general  re- 
lief and  process. 

By  amendment  she  alleged:  CochrOn  knew 
that  she  had  an  Interest  of  $100  tn  the  rent 
notes  when  he  Induced  her  husband  to  trans- 
fer said  notes;  and  Phillips  &  Co.  knew  the 
same  thing,  and  that  she  was  not  to  furnish 
Echols  &  Johnson  any  supplies  or  stand  for 
supplies  for  them,  long  before  FhlUlps  &  Co. 
sold  them  or  her  husband  any  supplies  for 
1883,  and  before  any  transaction  between 
them  and  Echols  &  Johnson  and  her  hus- 
band had  taken  place  about  their  furnishing 
Echols  &  Johnson  any  supplies. 

The  demurrer  was  upon  the  grounds:  The 
petition  has  not  all  the  proper  parties  to  it, 
and  there  Is  a  misjoinder  of  parties  defend- 
ant. There  is  no  equity  In  the  petition. 
PlaiDtlfC  has  a  complete  and  adequate 
ground  at  law  for  enforcing  any  right  set 
out  in  her  petition,  and  Is  not  entitled  to  the 
extraordinary  relief  fot-  which  she  prays. 
And  the  petition  Is  mnltifarlous. 

J.  O.  Oartrell,  for  idalntiff  tn  error.  J.  J. 
Northcutt,  tor  defendant  In  error. 

PER  CURIAM.  Judgment  reversed. 


(K  Oa.  »1) 

RAPE  V.  GUNN. 
(Supreme  Court  of  Oeor^   Aug.  12,  1885.) 
BjBCTioiT  or  Tbkant— SnrriciBNOT  or  Evidbkcs. 

While,  nnder  the  evidence,  the  relation 
between  the  parties  was  somewhat  uncertain, 
there  was  enough  testimony  to  warrant  the  jurr 
in  finding  that  the  defendant  was  the  tenant  of 
the  plaintiff,  and  accordingly  to  reader  a  ver- 
dict in  the  latter's  favor:  and  anch  verdict,  after 
its  approval  by  the  trial  judge,  will  not  be  dis- 
turbed by  this  court. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
C.  C.  Smith,  Judge. 

Proceedings  by  distress  warrant  by  U.  M. 
Gunn  against  F.  T.  Rape.  Plaintiff  had  judg- 
ment, and  defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

A  warrant  to  dispossess  F.  T.  Rape  as  a 
tenant  at  sufferance  on  the  plantation  of  U. 
M.  Gunn,  known  as  the  "Thomas  Places"  in 
Dooly  county,  was  issued  on  January  11, 
1883.  Counter  affidavit  was  filed  by  Rape. 
There  was  a  verdict  tn  favor  of  Gunn  for 
$700  and  Interest  Defendant's  motion  for 
new  trial  upon  the  general  grounds  alone 
was  ovMTuIed,  and  to  this  ruling  he  excepted. 

Upon  the  trial  Gonn  testified:  "At  the  time 
the  warrant  was  sworn  out  Rape  was  In  pes- 
s^lon  of  my  J<^  Thomas  place,  and  had 
been  since  January,  1881.  He  remained  In 
possession  until  February,  1881.  The  place 
was  worth  $500  or  $600  per  year  rent  He 
agreed  to  pay  $400  per  year  rent,  but  has 
never  paid  but  $100  rent  on  It,  and  he  had  it 
for  three  years.  He  w«it  Into  possession  of 
it  under  a  contract  to  give  me  his  rent  note 
for  $400  rent,  but  never  complied  with  his 
contract  We  first  made  a  contract  of  pur- 
chase, and  he  first  went  on  the  land  under 
that  contract  and  he  was  to  ^ve  me  his  note 
for  $400,  which  was  the  Interest  on  a  $5,000 
loan  that  I  had  on  the  land.  I  gare  him  the 
notice  as  required  by  law.  He  was  to  have 
signed  the  papers,  but  refused  to  do  it  He 
went  on  the  1st  day  of  January,  1881.  He 
paid  me  about  $100.  In  1892  he  paid  about 
$100  on  the  original  contract,  which  left  $300 
behind.  This  $400  at  first  was  to  be  the  In- 
terest charged  on  the  loan  of  $5,000,  which 
he  was  to  pay,  but  he  could  not  give  the  se- 
curity fCH-  the  $400  interest  so  charged,  and 
when  he  could  not  do  so  said  to  me.  If  It  Is  nec- 
essary to  have  security,  to  take  a  note  for  $400 
for  the  Interest  cliarged,  and  he  would  make 
one  for  rent,  and  give  me  a  $400  rent  note, 
and  that  would  be  superlM:  to  any  oth^  Uen 
that  any  one  might  have  against  him.  He 
agreed  to  that  In  January,  1881,  and  was  to 
sign  the  note  on  Saturday  night  at  my  house. 
I  was  to  teke  the  notes  for  rent  tor  $400, 
payable  In  the  fall  of  the  year,  and  other 
notes  for  $216  that  was  due  on  the  interest 
He  said  Mr.  Haygood  would  forntsh  him  the 
$5,000  to  pay  off  the  loan,  and  that  was  the 
understanding  when  he  Wait  on  the  land. 
The  $6,000  was  a  part  of  the  purchase  price 
ot  the  land,  and  he  waa  to  pay  it  when  the 


Digitized  by 


Google 


Ga.) 


998 


paper  tell  due.  which  waa  In  January,  1882. 
We  were  to  fix  up  the  papers,  and  he  was  to 
sign  them,  bat  he  never  carried  out  his  agree* 
men^  and  ahsolnt^y  refused,  to  sign  any  pa- 
pers and  to  pay  the  ^,000  principal,  as  he 
had  agreed  to  do;  and  he  waa  to  give  notes 
tor  $400.  Afterwards  he  was  to  give  his 
notes  tat  $400  a  year,  and  he  was  to  provide 
for  $5,000  loan.  That  was  the  way  he  went 
in.  and  In  the  fall  of  1891  he  said  that  Mr. 
Haygood  could  not  let  him  have  the  money. 
I  was  to  glre  him  bond  for  titles,  but  he 
never  g^ve  me  his  notes,  and  in  the  fail  of 
1S91  I  saw  his  cloven  foot.  Then  it  was  he 
said  that  'I  will  have  to  turn  It  ovw  to  you.* 
I  tried  to  collect  interest  or  rent  In  the  fall 
of  '91,  and  he  said  that  he  wouldn't  make  the 
purchase  money.  He  tt^d  me  the  same  thing 
in  the  spring  of  '02.  He  never  did  surrender 
the  place  to  me  until  I  took  out  these  proceed- 
ings, and  then  did  so  after  he  had  exhausted 
his  capacity  to  give  the  bond.  He  was  to 
pay  the  $5,000  in  '92,  but  did  not  do  It 
When  I  went  down  there,  and  when  he  re- 
fused to  sign  them  papers,  and  carry  out  his 
contract.  In  '91,  I  saw  that  he  was  going  to 
give  me  trouble,  and  I  said:  'Rape,  I  want 
this  tbing  understood.  I  want  you  to  give  a 
rent  note  before  you  hold  over  for  the  year 
•92.*  He  said  that  1  am  the  tenant,  because 
I  can't  pay  the  $5,000.'  I  said,  'Before  you 
go  In  possession  for  '92,  I  want  your  notes 
for  rent;  at  least  for  $300.'  He  never  did 
make  the  notes  which  he  promised  to  give 
me,  nor  comply  with  the  contract  by  which 
he  went  into  possession.  At  the  time  be 
said  he  was  a  tenant  be  had  not  surrendered 
the  place  up  to  me.  I  had  a  letter  from  him, 
telling  me  to  come  down,  and  aid  him  in  col- 
lecting the  rent  from  a  subtenant,  which  I 
turned  over  to  my  counsel,  Judge  Whipple." 
Judge  Whipple  testified  that  the  letter  had 
been  turned  over  to  him  by  Gunn,  but  he 
could  not  find  It;  that  he  thought  he  remem- 
bered pretty  correctly  Its  contents;  that  It 
was  a  letter  from  Rape  to  Gunn,  asking 
Gunn  to  come  down  and  take  proceedings 
against  property  which  a  subtenant  of  Rape 
seemed  to  be  running  off,  saying  that,  "If 
you  protect  me,  It  will  enable  me  better  to 
pay  you  rent;"  that  the  letter  was  dated  In 
the  fall  of  1892,  had  the  name  of  F.  T.  Bape 
signed  to  It,  and  witness  thought  the  signa- 
ture compared  with  that  on  the  bond  In  this 
proceeding,  and  from  that  oelieved  it  was 
Rape's  signature,  but  was  not  acquainted 
with  the  handwriting  of  Rape  except  from 
having  seen  the  bond.  He  further  testified 
that  he  did  not  remember  whether  the  word 
"cropper"  was  not  used  In  place  of  "subten- 
ant," and  that  he  only  gathered  that  It  was 
A  person  living  on  the  same  place,  and  that 
Rape  wanted  to  collect  what  he  owed  him. 
Plaintiff  further  testified:  "I  had  a  talk  with 
Rape  about  that  letter,  and  about  the  subten- 
ant, as  well  as  my  claim  against  him.  The 
letter  was  in  relation  to  his  'leaving'  one  of 
•  his  tenants.    He  said  in  the  letter,  'If  you 


expect  me  to  pay,  you  must  came  and  hdp 
me  to  collect  from  the  subtenant,  as  be  was 
running  off  his  goods.'  My  understanding 
was  th6  man  was  there  with  Rape,  and  Rape 
wrote  me,  saying,  *If  you  Aoa't  help  me  to 
odlect  from  my  subtraiant,  I  cannot  pay  you 
as  your  tenant'  My  recollection  is  that  Rape ' 
called  him  a  subtenant  I  did  not  swear  in 
a  case  In  the  magistrate's  court— a  proceeds 
big  against  Rape  by  me  for  the  first  year's 
rent— that  Rape  went  on  the  place  as  a  pur^ 
chaser.  I  testified  about  his  pretended  pur- 
cliase,  and  that  he  did  not  carry  out  the  sale 
contract"  For  the  defense,  Rape  testified: 
••The  paper  [afterwards  introduced]  is  the 
contract  with  Mr.  Gunn  by  which  I  went  into 
possession  of  the  place.  We  made  a  trade 
'some  time  In  January,  1891.  In  the  latter 
part  I  bought  the  place  from  Ounn  for  $5,- 
000.  ?here  was  some  two  hundred  and  odd 
dollars  be  owed  for  interest  from  January  to 
December,  which  made  $5,200  and  something 
due  in  June,  1S82.  The  understanding  was 
that  I  bought  the  place  straight  out  In  the 
trade  he  asked  me  for  security  tar  the  $400 
interest  The  place  would  stand  for  the 
principal,  but  he  wanted  security  tac  the 
$400  Interest  I  told  him  I  could  secure  with 
a  mortgage  on  stock  I  had.  He  said  that  a 
morigage  was  not  a  good  collateral,  and  that 
he  would  protect  me  in  It  and  for  me  to  give 
him  a  $400  rent  note,  and  he  would  use  It  for 
coUateiaL  The  $400  rent  note  was  the  Inter- 
est at  8  per  cent  oa  the  $5,000  jwlnclpal.  I 
never  was  a  t^iant  on  the  place,  never  bad 
the  conversation  tliat  he  testified  about  and 
his  testimony  is  not  true.  I  have  no  recol- 
lection of  such  a  letter  as  be  testified  about. 
I  never  had  any  subteuant  The  one  he  men- 
tioned worked  there  hs  a  cropper,  and  the 
others  for  wages.  I  have  i>aid  the  $400  In- 
terest and  $25  for  the  first  year,  but  nothing 
else,  only  the  payment  that  I  made  for  some 
perishable  property  I  bought  In  the  spring. 
I  heard  Gunn  testify  at  the  magistrate's 
court,  and  he  swore  positively  that  I  went 
on  the  land  as  a  piUHihaser,  and  was  to  pay 
$400  Interest  the  first  year.  I  paid  the  $400 
rent  or  Int^est  In  oxen,  wagons,  log  carts, 
and  sawmill.  Gunn  did  not  get  the  sawmill. 
We  agreed  upon  the  price  for  it,  as  It  was 
incumbered  with  a  claim  for  $108  purchase 
money,  and  Gunn  bought  the  miU  with  full 
knowledge  of  the  Incumbrance.  I  sent  the 
ox^  and  wagon  to  him  at  Macon,  and  he  re- 
ceived it  in  payment  of  the  $400  interest  It 
was  not  for  the  first  year's  rent  but  was  for 
the  Interest  but  was  called  'rent'  for  the 
reason  above  stated.  I  sent  him  $25  over 
when  I  sent  the  stock  and  wagon  to  him  at 
Macon,  which  he  was  to  pay  back,  but  never 
did.  I  never  did  execute  my  notes  to  him, 
because  he  never  wrote  the  papers  right,  and 
when  they  came  down  they  did  not  speak  the 
contract  I  told  htm,  when  we  made  the 
trade,  that  I  didn't  know  whether  I  could 
meet  the  debt  and  pay  the  back  Interest  or 
not  and  he  said  If  I  could  not  make  the  pay- 
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ments  he  would  gtve  me  farther  tlme^  and 
the  bond  for  tttlee  did  {not}  speak  the  ocxo- 
tract  In  that  ynj,  and  tbat  waa  the  reason 
that  I  dtd  not  algu  the  notea.  Tba  notes 
ujfoke  the  truth.  The  amoont— |5,000— la  cor- 
rect Tba.t  was  ttae  itrindpal,  and  Uie  |21« 
•  was  the  Interest  l^t  waa  correct  I  re- 
fused to  slsn  the  notes  becanse  the  bond  did 
not  speak  the  contract  He  waa  to  give  mo 
fire  years  In  which  to  pay  It  and'  If  I  could 
not  pay  It  then  I  was  to  hare  six.  In  the 
fall  of  *92  he  came  down  there,  and  said  he 
wanted  a  mortgage  or  a  showing  of  some 
kind,  and  said, 'Xonjlnat  go  ahead;  yoohave 
had  bad  luck.'  I  had  lost  a  number  of  horses, 
mules,  and  colts  in  two  years.  He  said  that 
he  was  sued,  owed  $18,000.  and  couldn't  pay 
a  cent  of  It;  that  he  was  gi^ng  to  stave  off ' 
the  Judgment  aa  long  as  be  could,  and  would 
try  to  redeem  the  place  if  he  could  sell  any 
teal  estate  to  any  advantage,  and  was  to  g^ve 
me  farther  time  if  he  could  sell  any  real  es- 
tate to  any  advantage^  The  night  before  he 
distrained  for  his  rent  he  tcdd  me  that  I 
went  in  there  as  a  purdiaser,  that  I  bad  a 
good  thing  of  it  that  he  wished  he  had  an 
intereat  with  me.  that  if  he  waa  able  he 
would  take  an  intmst  in  It  ai^  that  I  was 
there  as  a  purchaser.  The  next  mcmiing  I 
taiA  him  I  willed  to  have  a-  settl«n«it  with 
him,  and  surrender  the  place  to  him;  tiut  I 
wanted  him  to  pay  me  fw  the  Improvements, 
and  have  a  final  settlement  and  aurrender 
the  place  to  him;  and  he  said:  'Ton  are  not 
entitled  to  pay  for  the  improv«nents.  Ton 
are  here  as  a  purchaser.  You  are  a  benefi- 
ciary of  the  Improvements;*  and  that  It 
would  wwk  out  all  right"  Another  witaeas 
testified  for  tiie  d^«ise  that  he  was  the  mag- 
istrate before  whom  the  case  in  the  magis- 
trate's court  above  refored  to  was  tried;  that 
he  did  not  remember  all  about  It  but  remem- 
bered there  was  sranething  said  In  regard  to 
Bape  being  there  as  a  purchaser;  tituit  tbat 
was  about  Ihe  statement  Gunn  made;  that  he 
made  a  payment  in  some  ahm>&  Another 
witness  testified  that  he  was  present  at  said 
trial;  that  Gunn  swore  that  Bape  wait  in 
there  as  a  purchaser;  that  he  thought  Gunn 
said  Rape  never  compiled  with  his  contract; 
that  Gunn  said  Rape  owed  him  9100,  but 
witness  does  not  know  what  tot.  Another 
testified  that  be  got  the  papers  (after- 
wards introduced)  from  Gunn,  and  carried 
them  to  Rape  under  InstrucUtms  from  Gunn; 
that  he  carried  some  personal  propei*^  to  Ma- 
con to  Gunn  for  Rape,— two  yoke  of  oxen,  two 
mules,  and  a  wagon,— for  the  purpose  of  a 
payment  from  Rape,  and  beard  Gunn  say  be 
was  to  Bead  Rape  back  $25,  nud  that  this 
was  in  September,  18£H.  Another  testlfled 
tbat  he  was  at  Rape's  In  the  fall  of  1S!)2,  be- 
fore the  distress  warrant  was  taken  out,  and 
Gunn  was  there,  and  heard  Gunn  say  that 
Bape  had  a  good  thing  of  ft,  and.  If  he  were 
able,  be  would  buy  the  land  back  from  Rape, 
but  didn't  have  the  mon^;  that  the  improve- 
mmts  were  worth  a  good  deal,  and  that  he 


had  put  up  a  house  that  was  worth  |150  or 
$200.  Defmdant  Introduced  a  paper  in  the 
form  of  a  bond  for  titles  Crom  Ounn  to  Rape, 
but  not  signed  or  dated.  It  was  conditioned 
to  make  title  to  Bape  in  fee  aim]^  to  c«tain 
land  therein  described  In  Dooly  coan^  upon 
the  payment  1^  Rape  of  two  promissory  notes 
for  $5,616b66,  to  become  doe  as  follows:  '^oe 
rent  note  for  $40^  due  November  1, 1881,  and 
one  promlss<XT  note  for  $5,216.65,  doe  Jane 
14,  1892.  It  being  und^vtood  that  time  be- 
ing the  essence  of  this  trada"  Also  two  un- 
signed notes,  each  payable  to  Gnnn  or  bearer, 
—one  for  $400  "rent"  due  November  1,  1S91, 
and  dated  Aogust  — ,  1881;  the  other,  of 
the  same  dat^  due  June  li,  1882.  for  $5,- 
216.65.  Also  a  letter  frwn  Gunn  to  Rape, 
dated  S&con,  Ga.,  Auguat  17.  1881,  stating: 
"The  boys  sirlred  safdy  with  the  stock  and 
wagon,  which  I  accept  as  full  settlement  of 
the  casb  feature  ot  our  Intertrading.  Sign 
the  above  notes,  and  mail  them  and  the  bmid 
for  titles  back  to  me,  and  wUl  smd  thrai  by 
registered  letter  the  bond  properly  signed, 
when  I  get  the  notes.  The  $21&65  is  the  last 
Interest  Installment  on  note.  Trusting  tbat 
the  Lord  win  Mess  yon  In  this  ventureL** 

Busbee,  Cmm  &  Busbee,  for  plaintiff  in  er- 
ror. D.  U  Henderson  and  J.  H.  Hall,  for  de> 
f  «idant  in  errw. 

PBB  GUBIAM.   Judgment  aiDrmed. 

(B8  Oa.  KO 

WOODBURN  v.  SMITH. 
(Supreme  Ooort  of  Cieorgia.  May  13,  18^.) 
RxoEivBBS  —  Rbbtuixiko  IinnrBaBHCB  Wm 

PkOPBHTT  PbNDIMO  CORTIKICATION  OF  SjXB. 

Where,  nnder  an  order  granted  upon  an 
equitable  petition,  a  receiver  takes  possession 
and  makes  a  sale  of  property,  subject  to  final 
confirmation  by  the  court  to  wiiich  property 
there  Is  an  adverse  claim  by  a  person  not  a  party 
to  such  proceeding*,  such  property,  until  con- 
firmation In  accordance  with  the  order  directing 
the  sale,  though  dblivered  to  the  actual  poases- 
sion  of  the  purchaser,  is  nevertheleBa,  in  con- 
templation of  law,  still  in  the  hands  of,  and  sub- 
ject to  the  control  of,  the  receiver;  and  if  bis 
poasesaioD,  by  or  through  such  purchaser,  is  in- 
terfered with  or  disturbed  by  the  adverse  claim- 
ant of  such  property,  the  receiver,  aa  against 
such  person,  may  file  a  petition  for  iujanetion. 
If  such  a  petition  be  filed,  an  order  of  dismissal, 
upon  general  demurrer  thereto,  la  errtmeoui. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Wilcox  eoonty; 
C.  C.  Smith,  Judge. 

Action  by  J.  B.  D.  Woodbum,  receiver, 
against  Allen  W.  Smith.  The  petition  was 
dismissed  on  demurrer,  and  plaintiff  brings 
error.  Brought  forward  from  the  last  term. 
Code,  S§  4271a-42Tlc  Beversed. 

The  following  is  the  official  report: 

The  petition  of  Woodbum,  as  recover  of 
Laurance  &  Jackson,  against  Allen  W.  Smith, 
was  dismissed  on  demurrer,  and  tdaintlfr  ex- 
cepted. He  alleged  that  be  was  api>ointed 
receiver  In  the  case  of  J.  G.  Laurance  v.  Lau- 
rence &  Jackson,  accepted  the  appointment 
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and  is  still  acting  as  receive.  The  assets  <HF 
which  he  took  charge  consisted  principally 
of  a  sawmill  outfit,— engine,  machinery,  land, 
and  leases  of  timber  prtvUegea  In  certain 
lands,  all  In  WUcox  county.  He  held  posses- 
sion  until  May,  1SS&,  when,  by  proper  order 
of  the  court  appointing  him,  he  was  directed 
to  make  sale  of  all  said  assets  to  Smith, 
Thomas  &  Co.,  which  he  did,  and  delivered 
possession  of  the  property  to  said  purchasers, 
who,  upon  the  faith  of  the  sale,  by  order  of 
court  took  possession,  and  commenced  to  op^ 
ate  the  sawmill,  obtaining  timber  for  that 
purpose  from  the  land  so  sold,  and  from  the 
land  of  which  the  leased  timber  privilege 
was  also  sold,  of  all  of  which  they  had  taken 
quiet  and  peaceable  possession.  According 
to  the  terras  of  sale,  the  property  was  divest- 
ed of  all  liens,  so  far  as  parties  to  said  liti- 
gation were  concerned,  and  such  liens,  If 
any,  were  to  attach  to  the  Qroceeds  of  the 
sate,  in  order  that  the  property  might  bring 
as,  large  a  per  cent,  as  possible;  and  all  par- 
ties claiming  priority  were  left  to  make  such 
claims  against  the  fund  arising  from  the  sale 
and  in  the  hands  of  the  receiver.  Among 
the  property  so  sold  to  Smith,  Thomas  &  Co. 
was  a  leasehold  interest  In  all  the  timber  on 
about  700  acres  of  land  (giving  the  numbers 
of  the  lots),  said  lease  having  been  made  by 
Allen  W.  Smith,  and  being  held  at  the  time  of 
the  sale  by  petitioner  as  part  of  the  assets  of 
Laurance  &  Jackson.  He  is  Informed  that 
the  lease  was  verbal,  and  not  written,  but 
has  been  partly  performed  on  the  part  of 
both  parties,  as  follows:  The  lease  was  In 
consideration  of  $1,050,  of  which  a  certain 
part  was  to  be  paid  in  advance,  a  certain 
part  shortly  after  the  lease  was  executed,  and 
the  balance  of  $350  was  to  be  paid  at  the  ex- 
piration of  the  lea^e;  that  is,  after  all  the 
timber  had  been  cut.  The  original  lessee 
paid  Smith  $500,  which  was  accepted  by 
Smith  as  full  compliance  with  the  verbal  con- 
tract as  the  cash  payment  to  be  made,  and 
the  lessee  took  possession  of  the  land,  where- 
by the  contract  became  fully  performed,  and 
binding  on  the  part  of  both  parties  thereto. 
Afterwards  said  lessee  tendered  Smith  $197, 
which  was  the  second  payment  according  to 
the  contract,  but  which  Smith  refused  to  ac- 
cept, and  claimed  a  rescission  of  the  con- 
tract. He  now  claims  the  timber  sold  In  said 
lease  as  his  own,  and  threatens  to  drive 
Smith,  Thomas  &  Go.  from  the  land,  anrl  re- 
fuses to  allow  them  to  go  upon  it  to  obtain 
the  timber,  and  threatens  to  use  force  and 
violence  to  keep  the  land,  and  to  resort  to 
litigation.  Under  the  order  of  sale  the  title 
to  the  property  was  reseiTed  In  the  receiver 
until  full  payment  of  the  purchase  money, 
the  purchasers  having, ,  until  such  full  pay- 
ment, only  the  right  to  possession  and  use  In 
order  to  get  timber  with  which  to  operate  the 
sawmill.  The  purchasers  made  a  cash  pay- 
ment of  $500,  and  the  balance  of  the  purchase 
price,  $3,600,  is  payable  in  Installments  of 
$500  every  00  days»   If  they  are  deprlTed  <tf 


any  ot  the  property  nnrchased  at  the  sale, 
they  will  claim  an  abatement  of  the  price  to 
the  extent  of  such  property,  which  will  great- 
ly damage  all  parties  and  creditors  interest- 
ed In  the  litigation,  and  would  damage  the 
assets  of  said  firm  in  the  hands  of  the  re* 
celver,  the  value  of  the  lease  Interest  In  the 
timber.  If  the  timber  leases  belonging  to 
the  sawmill  business  are  not  good,  it  would 
greatly  damage  the  business,  as  It  Is  neces* 
sary  to  have  timber  to  operate  the  mill.  The 
lease  has  not  expired,  and  will  not  expire 
until  the  lessee  or  his  assigns  shall  have  cut 
all  the  timber  from  the  land.  Petitioner  is 
advised  that  the  only  rights  of  Smith  are 
to  claim  the  balance  of  the  purchase  money 
for  the  timber  leases,  which  balance  (except 
the  $197  mentioned)  is  not  due.  The  litiga- 
tion of  Laurance  &  Jackson  was  commenced 
for  the  ptirp<»e  of  settling  the  affairs  of  said 
partnership  in  equity.  The  suit  was  filed  for 
the  benefit  of  all  creditors,  who  were  asked 
to  come  Into  the  suit,  and  prove  their  claims. 
In  order  that  the  partnership  affairs  might  be 
fully  and  finally  administered;  and  Smith 
has  an  adequate  remedy  to  obtain  all  his 
rights  by  comhig  Into  the  litigation,  and 
proving  his  claim  as  a  creditor;  and  he  has  no 
right  whatever  to  claim  a  rescission  of  the 
lease,  or  to  interfere  with  said  purchasers. 
They  have  defaulted  in  the  payment  of  sev- 
eral of  the  purcliase-money  notes.  It  is  the 
receiver's  duty  to  protect  their  possession  by 
litigation  or  otherwise;  and,  whatever  may 
be  the  rule  In  cases  of  ordinary  Judicial  sales, 
he  is  advised  that  such  rules  do  not  apply 
under  the  circumstances  of  this  case.  He 
pnfys  that  Smith  be  restrained  from  inter- 
fering with  the  possession  of  Smith,  Thomas 
&  Co.  and  their  agents  and  servants,  and 
that  the  lease  be  decreed  to  be  valid  and 
binding  against  him.  Attached  to  the  peti- 
tion is  a  copy  of  the  order  of  sale,  the  con- 
tents of  which  suffldehtly  appear  from  the 
foregoing  recital,  except  that  it  was  provided 
therein  that,  if  any  of  the  property  sold 
should  be  In  litigation,  the  court  would  or- 
der the  receiver  to  hold  up  a  sufficient  amount 
of  the  purchase  money  to  indemnify  the 
purchaser  against  any  loss  he  might  sustain 
by  reason  of  the  loss  of  such  property;  which 
amount,  in  the  event  of  such  loss,  sliould  bo 
returnable  to  the  purchaser,  without  interest. 

B.  H.  Ontta  and  D.  B.  Nicholson,  for  plain- 
tiff In  error,  L,  0.  Ryan,  for  defendant  In 

emw. 

ATKINSON,  J.  To  a  correct  understand- 
ing of  the  questions  made  In  this  case  it  Is 
only  necessary  to  refer  to  the  official  report, 
and  to  emphasize  mentally  the  ta.ct  that  un- 
der the  terms  of  the  sale  of  the  property  In 
ptursuance  of  the  decree  authorizing  the  same 
the  title  to  the  property  was  reserved  In  the 
receiver  until  the  full  payment  of  the  pur- 
chase mon^.  It  will  be  observed  that  the 
property  claimed  Iqr  this  defendant,  having 
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beat  In  flw  poosendon  of  ttie  ree^rer  as  a 
part  of  the  aauts  of  Latmnce  &  Jadcaon,  was 
in  fact  sold  hy  tba  recelrer,  under  an  order 
of  the  court;  the  receiver  reservbiff  title  until 
*he  porchaser  bad  foUy  paid  the  purchase 
moiwy,  and  until  confirmation  of  his  sale  hj 
the  chancellor.  The  possession  of  the  pur* 
chaser  tbea  waa,  to  all  intents  and  purposes, 
the  poaseaalon  of  the  recelTer.  It  was  tiie 
duty  of  the  receiver  to  maintain  th^  poeses- 
aion  of  his  vendee,  and  In  furtherance  of  that 
duty  it  was  hia  right  to  apply  fw  an  injuno' 
tlou  in  order  to  protect  that  posaesslon.  The 
remedy  (tf  a  ponon  claiming  title  to  prop- 
erty  advwse  to  a  receiver,  la  not  to  regain 
it  by  an  act  of  trespass,  but  to  apply  to  the 
court  for  redress,  or  for  leave  to  sue  the  re- 
ceive. And  In  thus  restricting  claimants  or 
third  parties  from  interfering  with  the  re- 
ceiver's possession  ^thont  leave,  the  rule  Is 
applied  r^ATdless  of  whether  auch  persona 
claim  paramount  to  or  under  the  r^ht  which 
the  recover  was  appidnted  to  protect  It 
is  frequently  necesaaiy  for  a  rec^lvo:  to  i«ay 
for  an  Injunction  to  restrain  any  unauthorised 
interference  with  the  property  In  his  posses- 
sion, and  the  granting  of  such  an  Injunction 
in  such  cases  is  a  necesaaiy  incident  to  the 
power  of  appointing  receivers.  High,  InJ. 
H  140,  747;  MarshaU  t.  Lockeft,  T8  Ga.  280. 
We  are  not  advised  by  the  record  upm  what 
ground  the  Judge  rested  his  Judgmmt  die- 
ndadng  this  petition  vipon  demurrer,  but  vp- 
on  a  careful  consldoratlon  of  Its  terms  it  ap- 
pears to  state  fully  such  facts  as  entitle  this 
recover  to  the  r^ef  he  prays  at  the  hands  of 
the  court  Let  the  Judgment  of  the  court  be- 
low be  reversed. 


(9G  Oa.  «Q 

DONOVAN  et  al.  t.  SIMMONS  «t  aL 
(Sniweine  Oooit  of  Georgia.  June  10,  1896.) 
Jdoommit— LiKW— I'riositt  ovxr  Debi>. 

1.  The  registry  act  of  1889  (Acta  1889,  p. 
106),  providing  "when  transfei'a  and  lienB  Bball 
take  effect  as  against  third  parties,"  does  not 
create  a  new  cMnpetiUon  between  deeds  of  bar- 
gain and  sale  and  the  liens  of  judgments.  Its 
so^e  is  to  fix  the  time  when  and  the  manner 
in  which  liens  acquired  by  contract  or  obtained 
by  operation  of  law  are  to  take  effect,  and  to 
settle  their  priorities.  Inasmuch  as  the  word 
"lien,"  as  used  in  the  phrase  "who  may  have 
acqolred  a  transfw  or  Uen  binding  the  same 
property,"  occnrring  in  the  first  section  of  that 
act,  ai^lies  only  to  liens  acquired  ify  contract, 
and  not  to  those  obtained  by  judnment,  the  con- 
sequences of  a  failure  to  record  a  deed  of  ac- 
tual  purchase  are  exactly  the  same  now  as 
th^  were  prior  to  the  passage  of  that  act;  and 
accordingly,  while  the  failure  to  record  such  a 
deed  might  operate  to  defeat  the  conveyance 
as  to  one  who  purcliased  subsequently  of  the 
same  vendor  without  notice  of  the  priw  convey* 
ance,  a  judgment  obtained  against  the  grantor 
■Qbseqaent  to  the  conv^snce,  but  entered  upon 
the  general  execution  docket  prior  to  the  record 
of  the  deed,  would  not  merely  by  virtue  of  soch 
entry,  becomo  a  Uen  upon  the  property  prevl- 
eosly  conveyed. 

2.  In  new  of  the  prindplee  above  annoon- 
esd,  It  is  immaterial  whether  the  clalmanta  were 
•r  were  not  after  their  purdiase  In  aetnal  poa- 


sea^n  of  Oie  lot-levied  npon,  rinee  tbeSr  nnre- 
corded  pi^er  title  waa  oi  itself  snfBdent  to  sup- 
port the  claim  as  against  the  nlalntifEB*  judg- 
ment 

3.  When  the  trial  judge  renders  a  correct 
judgment,  even  if  in  his  opinion  filed  therewith 
a  wrong  reason  therefor  is  given,  and  a  general 
exemption  Is  filed  to  the  iudgment,  this  coort  will 
look  to  the  record  and  sustain  the  jodgment 
if  right,  notwlthstandina  the  reason  anigned 
therefor  by  the  trial  Jnage  may  have  been  cf- 
roneons. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county: 
A.  O.  King,  Judge  pro  hac 

Action  between  W.  O.  Donovan  and  others 
and  T.  J.  and  N.  B.  Slnmums.  From  the 
Judgment  W.  O.  Donovan  and  others  bring 
error.  Affirmed. 

The  following  Is  the  official  report: 

An  execution  against  T.  J.  James  was  lev- 
ied upon  a  parcel  of  land  to  which  a  claim 
waa  Interposed  by  T.  J.  and.  N.  R.  Simmons. 
The  case  waa  submitted  to  the  court  ni>on  an 
agreement  as  to  the  facta,  without  the  Inters 
ventlon  of  a  jury,  and  judgment  was  render- 
ed for  the  complainants.  Hie  facts  agreed 
up<m  were  as  follows:  The  lot  waa  bar- 
gained to  be  sold  on  April  9,  1880.  by  James 
to  claimants,  for  fS,000,  at  which  time  they 
paid  $2,666  of  the  purchase  price  and  took 
bond  for  title.  The  lot  bad  a  fence  on  both 
sides  and  at  the  back  end.  Thm  was  a  cut 
across  the  front  and  there  was  no  fence 
there.  There  waa  a  small  one-room  house  on 
the  lot  on  Aprtl  9, 1890,  which  was  occupied 
by  a  tenant  paying  s<Hne  small  amount  pet 
month  as  rent  He  attorned  and  piUd  rent 
to  clalmanta,  and  remained  In  the  bouae 
about  <Hie  year.  After  that  It  was  unoccu- 
pied. Olaimanta  made  no  inq^vement  nor 
erected  any  fence  <m  the  lot  nor  did  they 
Uve  on  it  On  the  11th  day  of  May,  1891. 
claimants  finished  paying  for  the  lot  and 
T.  J.  James  made  and  ddlvered  to  claimants 
a  deed  by  whldi  he  conveyed  said  lot  to 
them  In  fee  simple  undw  a  gaieftd  warranty 
of  title.  In  the  month  of  January,  1893, 
clalmanta  placed  ttie  lot  in  the  hands  d€  Ooode 
&  Bedc,  real  estate  agents,  tar  sale^  and 
about  February  12,  1893,  Goode  &  Beck  put 
up  In  a  conspicuous  place  on  the  lot  a  board 
sign  having  on  It  the  words,  "For  sale  by 
Goode  &  Bedt  comer  of  Feacditree  and  Mari- 
etta streets.**  There  was  nothing  else  <nk  the 
sign.  The  board  sign  remained  up  several 
months.  Nether  plaintlfF  in  fl.  fa.  nor  bis 
counsel  bad  any  notice  et  any  of  tbe  abov%- 
Btated  facts  until  about  November  22,  1893. 
when  tbe  deed  from  James  to  datmants  was 
filed  for  record.  The  lot  levied  on  and  dalm- 
ed  in  the  above-stated  case  Is  xya  West  Peach- 
tree  street  about  one-half  mile  outside  of 
the  dty  limits,  and  contains  about  four  acres. 
The  title  of  this  lot  was  believed  by  j^aln- 
tiff  in  fl.  fa.  and  his  counsd  to  be  in  T.  J. 
James  before  suit  waa  brou^  on  tbe  note 
on  the  19th  day  of  August  1^  rach  bcUef 
being  founded  on  the  fact  that  T.  J.  JanMS 
was  shown  to  be  Uie  owner  by  the  deed  froa 
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J.  S.  Johnson  of  Jane  8,  1884,  and  of  record 
In  the  ot&CB  of  the  clerk  of  the  superior  court 
of  Pulton  county,  In  Deed  Bo<A  TJT3,  at  page 
576,  and  the  records  showed  no  conTeyance 
of  said  lot  by  James  after  he  twught  It  from 
Johnson.  On  April  11,  1891,  T.  J.  James 
made  a  note  for  ¥3,744.71,  payable  January 
1,  18^,  to  plaintiff  In  fl.  fo.  Suit  was  brought 
on  that  note  in  the  city  court  of  Atlanta  on 
August  19,  1892,  and  judgment  rendered 
thereon  on  April  18,  1883,  and  execution  Is- 
suing on  said  judgment  was  entered  on  the 
general  execution  docket  lu  the  cleric's  office 
of  the  superior  court  of  Fulton  county,  on 
April  19. 1893.  Execution  so  Issued  was  lev- 
ied on  said  lot,  together  with  other  propoty, 
on  October  14,  1893,  and  after  adrertise- 
ment  by  the  SheritC  the  property  was  exposed 
for  sale  on  the  first  Tuesday  In  Norember, 
1893,  but  no  sale  was  made  as  there  were  no 
bidders.  The  property  was  again  advertised 
to  be  sold  by  the  sheriff  under  the  fl.  fa.  on 
the  first  Tuesday  In  December,  1893,  and 
on  December  1, 1893,  the  claim  was  filed. 

H.  B.  Tompkins  and  Alston  &  Palmer,  for 
pladntlffs  in  error.  J.  U  Hopkins  &  Sons,  for 
defendants  in  error. 

HART,  J.  The  facts  are  sufficiently  set 
forth  In  the  official  report  This  case  was 
tried  before  the  Honorable  Alex  G.  King, 
judge  pro  hac  vice  In  the  court  below,  with- 
out the  Intervention  of  a  jury,  on  an  agreed 
statement  of  facts.  In  deciding  the  case  the 
Judge  viewed  It  from  two  points  of  observa- 
tion: First,  as  to  the  general  rule  of  law 
determlnhug  the  status  of  judgments;  and, 
secondly,  as  to  how  the  facts  affected  the 
application  of  the  rule  In  this  particular  case. 
From  the  legal  standpoint  he  ruled  favor- 
ably to  the  contention  of  the  plaintiffs  In  fl. 
fa.,  and,  nothing  ^se  appearing,  would  have 
subjected  the  land  to  the  execution;  but, 
viewing  it  from  the  second  point  of  observa- 
tion, he  thought  the  facts  prevented  the  ap- 
plication of  the  general  role,  and  held  the 
land  not  subject  to  the  execution.  The  ques- 
tion of  law  arises  on  the  Inquiry  whether, 
by  the  act  of  1889  (Acts  1889,  p.  106),  a  Judg- 
ment against  the  maker  of  an  unrecorded 
deed,  and  Junior  in  date  to  such  deed  (the  ex- 
ecution issumg  from  the  Judgment  having 
been  duly  entered  upon  the  general  execution 
docket  provided  for  by  the  act),  becomes, 
by  rea8<m  of  the  failure  to  record  the  deed, 
a  Hen  upon  the  property  thereby  conveyed, 
the  vendee  not  having  gone  into  actual  pos- 
sessfon.  This  is  the  precise  question  made 
for  our  review  by  the  plaintiffs  In  error, 
who  were  the  plaintiffs  in  fi.  fa.  In  the  court 
below.  For  convenience  of  expression,  a 
judgment,  the  execution  Issued  from  which 
has  been  duly  entwed,  as  above  stated,  will 
hereinafter  be  designated  as  a  "recorded 
judgment."  Tbe  judge  below  held  the  prop- 
erty levied  on  not  subject  to  the  execution, 
but,  In  his  written  opinion,  wtalcb  was  made 
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a  part  of  the  record  of  tbe  case  here,  he 
held  that,  in  a  contest  between  the  deed  and 
the  Judgmoit  the  latter,  although  younger, 
would,  because  recorded,  have  become  a  lien 
on  the  land  conveyed  In  the  elder  and  un- 
recorded deed  but  for  the  fact  that  the  evi- 
dence In  the  case  showed  the  vendees  went 
into  actual  possession  of  the  land  before  the 
rraidltlon  of  the  judgment,  whldi.  In  his 
opinion,  served  to  dispense  with  the  neces- 
sity of  Its  record.  In  olher  words,  the  Judge 
held  that,  under  the  fimt  section  of  the  regis- 
try act  of  1889,  a  recorded  Junior  Judgment 
against  the  vendor  in  an  unrecorded  deed  be- 
came operative  as  a  lien  upon  the  property 
previously  conveyed,  unless  the  deed  was 
saved  from  the  necessity  of  record  by  actual 
possession  of  the  vendee  thereunder.  Having 
found  that  claimants  were  In  actual  posses- 
sion of  the  land,  by  reason  of  which  fact  the 
law  charged  notice,  the  judge  cmclAded  that 
the  Hen  of  the  Judgment  was,  In  consequence, 
Impotent,  because  not  acquired  by  persons 
designated  In  the  act  as  "third  [MirtieB  acting 
in  good  faith  and  without  notice."  He  ac- 
cordingly held  the  land  not  subject,  and  for 
the  reason  alone  that  the  iKMisession  of  the 
claimants  at  the  time  of  the  rendition,  of  the 
Judgment  against  the  defendants  in  fi.  fa. 
was  fatal  to  the  right  of  the  judgment  to  sub- 
ject the  property.  We  have  been  thus  ex- 
plicit In  stating  this  questl<m,  and  particular 
in  refOTence  to  the  written  opinion  of  the 
judge  In  the  court  bdow,  to  ciiable  us  more 
fully  to  discuss  the  act  of  1889,  tbe  con- 
struction of  which  we  recognize  as  being  ot 
vast  importance  to  the  bar  and  to  the  public. 

The  plaintiff^  In  error  bring  this  case  here 
on  four  assignments  of  error,  as  follows: 
First  the  court  erred  in  finding  In  favor  of 
claltuants,  T.  J.  and  N.  R.  Simmons;  second. 
In  not  finding  against  claimants,  and  dismiss- 
ing the  suit  at  thefr  cost;  third,  in  not  find- 
ing for  plaintiffs  In  fl.  fa.,  William  O.  Dono- 
van and  S.  G.  Evans,  on  all  the  issues  lnv<dv- 
ed;  fourth,  In  finding  that  the  agreed  state- 
ment of  facts  showed  the  plaintiffs  in  fi.  fa. 
had  any  notice  of  the  claimants'  title.  The 
first,  second,  and  third  assignments  of  error 
are  simply  three  different  ways  ot  saying  tbe 
same  thing,  and  we  will  so  treat  them.  This 
brings  us  to  the  ccHistructlon  of  the  act  of 
1889,  entitled  "An  act  to  provide  when  trans- 
fers and  liens  shall  take  effect  as  against 
third  parties."  This  act— one  branch  of  It- 
was  before  this  court  for  construction  in  two 
cases,  repeated  together  In  93  Ga.  768,  and  21 
3.  E.  77,  namely,  tbe  case  of  Bailey  v.  Bailey 
and  the  case  of  Heard  v.  Hubbard,— -Justice 
Lumpkin  delivering  the  opinion  of  the  court 
The  question  now  before  the  court  namely, 
whether  or  not  the  lien  of  a  Judgment  against 
the  grantor  in  a  deed,  obtained  subsequently 
to  the  deed,  but  entered  upon  the  general  exe- 
cution docket  prior  to  the  record  of  the  deed, 
attaches  to  the  property  conveyed  by  the 
deed,  was  not  involved  In  either  of  these  two 
cases.   In  them  the  precise  pobxt  ruled  (as 
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aMlgUng  now  In  the  further  cons  traction  of 
the  act)  was  that,  though  In  each  the  claim- 
ant's deed  was  not  recorded  beC(»e  the  rendi- 
tion of  the  plalntUtB*  Judgment;  yet,  aa  they 
were  recorded  before  the  plaintiffs'  execu- 
tions, reapectlTely,  were  entered  upon  the  gen- 
eral execution  docket,  the  U^is  of  the  Judg- 
ments did  not  attach  to  the  property  con- 
veyed, and  that  this  would  be  true  even 
though  the  grantees  In  the  deeds  recorded 
th&oa  with  notice  of  the  subsequently  acquired 
Judgments  against  their  grantors.  This  prop> 
osltlon  would  seem  unquescltxiably  correct 
The  vendee  who  purchases  land  of  his  vendor 
and  takes  his  deed,  but  falls  to  record  the  deed 
until  hl9  vendor  has  been  sued  by  some  one, 
and  a  Judgment  entered  up,  stands  in  a  very 
different  attitude  from  that  of  {be  vendee  who 
buys  land  knowing  of  the  existence  of  a 
Judgment  against  bis  vendor,  but  sedfs  to 
protect  himself  because  of  a  failure  to  record 
that  Judgmeat  The  hurt  vendee  would  not 
be  a  "third  party  autlng  In  good  faith  and 
without  notice,"  and  the  Judgment  11m  would 
attach  to  the  land  whether  he  did  or  did  not 
record  bis  deed.  But  why  should  the  vendee 
.  who  purchases  land  of  the  person  who  owns 
it  at  the  time  and  has  a  right  to  sell  It  but 
who  subsequently  has  a  Judgment  rendered 
against  him,  be  defeated  of  his  prior  pur- 
chase? Is  It  sufBclent  to  say  bis  laches  In 
Ailllng  to  TecorA  his  deed  Is  to  be  charged 
with  such  a  penalty?  Had  he  permitted  his 
vendor  to  remain  In  possession  of  the  land, 
thus  making  the  possession  and  the  owner- 
ship  harmonious  so  far  as  the  record  disclos- 
ed, and  third  parties  were  induced  to  ewtract 
with  the  apparent  owner  on  the  assumptltm 
he  was  the  true  owner,  then  It  might  be  right 
to  visit  upon  the  careless  vendee  the  conse- 
quences of  his  negligience,  rather  than  upon 
an  Innocent  person.  We  do  not  think  the  act 
of  1889  creates  any  new  competition  between 
deeds  of  bargain  and  sale  and  the  lien  of 
Judgments.  The  law  as  to  deeds  of  this  char- 
acter la  unchanged  by  it  The  danger  of  a 
failure  to  record  a  deed  Is  the  exposure  of  it 
to  defeat  by  a  subsequent  vendee  without  no- 
tice of  the  prior  purchase.  The  only  change 
made  In  the  law  by  the  act  of  1880,  so  far  as 
deeds  are  concerned.  Is  to  fix  their  time  of 
;;oiDg  Into  effect  and  becoming  operative,  rel- 
atively to  the  Interests  of  certain  persons. 
The  first  sectioo  of  the  act  declares  "that 
(JefMls,  mortgag:es.  and  Hens  of  all  kinds, 
which  are  now  required  by  law  to  be  record- 
ed In  the  office  of  the  clerk  of  the  superior 
court  of  eacli  county  within  a  speoUied  time, 
fthnlt,  as  against  the  Interest  of  third  parties, 
acting  In  good  faith  and  witliout  notice,  who 
may  have  acquired  a  transfer  or  lien  binding 
tlie  same  property,  take  efCeot  only  frorn  the 
time  they  are  filed  for  record  In  the  clerk's 
office."  It  Is  evident  the  word  "Hen,"  as 
here  used,  has  reference  exclusively  to  liens 
acquired  by  contract  "Lien"  Is  a  generic 
term,  and  Includes  both  liens  acquired  by 
contract  and  by  operation  ct  law;  but  the 


context  clearly  Indicates  It  Is  used  here  In  Its 
restricted  sense,  as  applicaMe  only  to  con- 
tractual liens.  To  say  a  Judameat  must  be 
acquired  in  good  faith  and  wltbout  notice^  to 
be  a  valid  lien  upon  the  debtor's  property, 
would  be  to  ingraft  a  new  omdltlMi  upon 
Judgments.  It  matters  not  after  Judgment 
with  what  kind  of  faith  a  creditor  was 
prompted  to  sue  hts  debtor.  It  may  be  the 
creditor's  motive  was  to  obtain  Judgment  so 
that  he  might  levy  upon  the  home  of  his 
debtor,  and  turn  him  and  his  family  Into  the 
streets  to  gratify  a  fiendish  desire  to  see  them 
In  beggary  and  want;  yet  tUs  would  furnish 
no  valid,  legal  reason  to  defeat  the  Judgment. 
In  other  words,  the  motive  which  prompts  a 
creditor  to  sue  his  claim  to  Judgment  Is  buried 
when  a  Judgmeat  Is  reared  in  his  favor.  The 
motive  dies  when  the  Judgment  Is  bom. 
Again,  to  hold  that  a  Judgment  acquired  shall 
be  a  11  en  upon  land  conveyed  In  a  prior  un- 
recorded deed  would  be  to  hold  that  a  Judg- 
ment  shall  be  a  lien  upcm  other  than  the  de- 
fendant's pn^rty.  The  sale  of  land,  al- 
thoiigh  the  deed  may  not  have  been  recorded, 
as  betweoi  the  parties  to  the  contract,  and. 
Indeed,  as  to  all  the  world.  Is  a  parting  of  the 
right,  title,  and  ownofihlp  from  the  grantor 
to  the  grantee;  and  to  hold  that  an  aftei^ 
acquired  Judgment  against  the  grantor  shall 
become  a  lieu  upon  the  property  conveyed 
would  be  to  add  to  Judgments  a  quality  never 
possessed  heretof (ve,  and  to  take  from  a  deed 
a  condition  heretofore  always  recognized. 
We  cannot  think  that  the  legislature  Intended 
to  do  these  things,  and  we  do  not  think  the 
language  used  requires  any  such  ocHistructlon. 
There  are  many  hundreds  of  unrecorded 
deeds  In  Georgia  to-day  upon  which  the  poi- 
chase  money  of  lands  has  been  paid,  and  the 
grantors  therein  have  subsequently  become 
insolvent,  and  we  believe  it  would  be  viola- 
tive of  every  aeDse  of  rlgiht  and  Justice,  as 
well  as  of  the  law,  to  hold  that  the  creditors 
of  these  grantors  can  subsequently  obtain 
Judgments  and  levy  upon  the  property  pre- 
viously conveyed,  and  subject  these  homes  to 
the  satisfaction  of  their  Judgments  so  obtain- 
ed. We  therefore  think  that  the  judge  be- 
low erred  In  the  conclusion  reached,  "that  a 
receded  Judgment  against  the  grantor  be- 
came, by  operation  of  the  act  of  1889,  a  lien 
upon  property  previously  conveyed  in  an  un* 
recorded  deed." 

Secondly,  l^e  principles  announced  In  the 
second  and  .third  headnotes  need  no  enlai^ 
meut  From  the  foregoing,  while  we  are  of 
the  opinion  that  the  Judge  below  properly  held 
the  land  not  subject,  we  have  thought  it  ad- 
visable, for  the  reasons  given,  to  comment  at 
length  upon  his  written  opinion  touching  the 
legal  aspect  of  the  case,  and,  while  we  think 
his  reasoning  was  at  fault  we  agree  with  him 
In  finding  the  property  not  subject  but  we 
think  It  ratirely  Immaterial  In  this  case 
whether  the  claimants  were  In  actual  pos- 
session or  not 

Judgment  affirmed. 
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SIHMONS,  0.  J.,  being  dlsquaUfled.  JOHN 
C.  HART,  Judge  of  the  Ocmulgee  circuit 
was  dealgiiated  to  preside  in  his  stead. 


<»7  Qa.  340) 

OltAZE  V.  BOOLE  et  al.,  CiommtBdonen. 
(Supreme  Court  of  Georgia.  July  29.  1896.) 
Imjdsctiok. 
Taking  into  view  all  of  the  evidence  con* 
tained  in  the  record,  It  does  not  a^ear  that 
there  was  any  error  in  refusing  to  grant  l^e 
interlocutory  injunction  prayed  for;  certainly 
there  was  no  abuse  of  diflcretion  In  denying  the 
same. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Whitfield  coun- 
ty; T.  W.  Milner.  Judge. 

Action  by  Lydla  Glaxe  against  Jos^h  Bo- 
gle and  others.  There  was  a  Judgment  in 
favor  of  defendants,  and  plaintiff  Inlngs  er- 
ror. Affirmed. 

The  following  Is  the  offldal  report: 

Lydla  Glaze,  by  her  petlti(ni,  filed  April  26, 
1889,  alleged:  She  owns  a  life  estate  In  lot 
147  In  the  Twdfth  district  and  Third  section 
.  of  Whitfield  county.  She  has  been  informed 
there  was  once  a  public  road  through  the 
land,  but  If  there  ever  was,  It  has  been 
abandoned  as  such  by  the  county.  Pursuant 
to  an  act  of  the  legislature  of  1870,  regulat- 
ing th^  public  roads  of  the  county,  the  road 
authorities,  on  October  14,  1S70,  passed  an 
order  specifying  what  roads  of  the  county 
were  first  class,  what  second  and  what  third 
class,  and  the  road  through  petitioner's  land. 
If  It  ever  existed,  was  not  included  In  said 
classification.  At  the  January  term,  1S71, 
an  order  was  passed,  reciting  "that  various 
and  many  roads  of  the  county  having  been 
discontinued  as  public  roads,  after  due  pub- 
lication, the  same  shall  remain  as  private 
ways."  Said  board  of  commissioners  of 
roads  and  revenues  afterwards  refused  the 
petition  of  Henderson  et  al.  to  establish  a 
road  from  the  Dalton  &  Vamell  road  to  the 
road  here  In  question,  on  the  ground  "that 
It  Intersects  with  no  public  road."  Said  road 
had  been  used  through  petitioner's  farm  as 
a  private  way  by  people  In  the  settlement, 
by  permission  of  her  husband  In  his  life- 
time, and  of  herself  since  his  death,  and  as  a 
favor  to  those  using  It,  she  keeping  gates 
where  the  road  enters  and  leaves  her  farm, 
lu  the  spring  of  1892,  J.  M.  Copeland  and  a 
number  of  others  petitioned  the  board  of 
GommlBsioners  for  the  establishment  of  a  pub- 
lic road  over  the  line  occupied  by  said  private 
way.  Petitioner  made  objections,  on  the 
ground  that  said  road  would  be  of  no  public 
utility,  and  that  the  establishment  thereof 
would  largely  damage  her,  as  it  would  re- 
quire her  to  build  and  keep  in  repair  two 
lines  of  fence  nearly  a  half  mile  long,  and 
would  cut  her  o£C  from  any  place  to  water 
her  stock,  and  prayed  that,  If  the  road  should 
be  established,  the  damages  for  the  opening 
of  the  way  should  be  assessed,  and  paid  to 
her.   Thereupon,  by  order  of  the  commis- 


sioners, the  sheriff  was  commanded  to  sum- 
mon a  Jury  of  freeb<dders  In  the  district  to 
view  and  assess  said  damages.  After  due 
notice,  and  after  viewing  the  ground  and 
hearing  the  testimony,  this  Jury  found  In 
favor  of  petitioner  |34fi  as  damages  for  opoi- 
Ing  the  road.  This  VCTdlet  having  been  re- 
turned with  the  papers  In  the  case,  the  board 
of  commissioners  adjudged  that  the  damages 
arising  from  the  opening  of  the  rood  exceed- 
ed the  utility  of  the  road,  and  refused  to  open 
It  Attached  as  an  exhibit  is  the  petition  of 
Copeland  and  others,  the  answer  of  the  pres* 
ent  petItl(Hier,  the  appolntmrait  of  three  com- 
missioners, and  th^r  report  that  the  proposed 
road  would  be  of  public  utility,  the  direction 
to  the  sheriff  to  summon  a  Jury,  the  return  of 
the  Jury,  the  order  of  the  board  of  commis- 
sioners thereon,  etc.  The  petition  further  al- 
leged: Since  that  time  said  way  has  been 
used  as  a  private  way,  and  If  those  desiring 
to  use  it  will  still  pass  through  without  leav- 
ing her  gates  open,  or  otherwise  injuring  her, 
she  Is  willing  that  they  do  so.  But  a  num- 
ber of  those  using  the  road  claim  that  tbey 
have  a  right  to  pass  through,  and  that  she 
has  no  right  to  close  It  with  gates,  and  some 
of  them  do  pass  through,  and  leave  the  gates 
open  want(MiIy,  allowing  stock  to  get  into 
her  farm,  to  her  damage.  Her  son-in-law, 
Calloway,  who  Is  In  chaise  of  her  farm,  has 
been  notified  by  the  road  commissioners  of 
the  district  to  remove  satd  gates  at  once  (a 
copy  of  the  notice  being  attached),  and  she 
fears  that,  unless  restrained,  they  will  pro- 
ceed violently  to  take  the  gates  down.  The 
remedy  given  her  by  law  to  sue  tor  damages 
is  not  adequate,  because  a  great  many  of  the 
parties  so  violating  her  rights  are  Insolvent 
it  will  be  very  difllcult  to  estimate  the  dam- 
ages, and  they  would  hare  to  be  sued  sep- 
arately, and  In  many  instances  she  would  be 
unable  to  show  who  left  open  her  gates.  Her 
property  cannot  be  taken  or  damaged  for  pub- 
lic use  without  due  and  Just  compensation 
being  first  paid,  and  the  county  having  first 
refused  to  pay  tbe  amount  of  damages  as  set 
by  the  Jury  above  motioned.  The  parties 
defendant  named  were  the  commissioners  of 
roads  and  revenues  of  the  county  and  the 
road  commissioners  of  the  North  Dalton  dis- 
trict; and  she  prayed  that  they  be  restrained 
from  removing  or  Interfering  with  the  gates, 
for  general  relief,  etc. 

The  defendants  answered:  In  1S41,  the  In- 
ferior court  of  Murray  county,  which  county 
then  embraced  the  part  of  Whitfield  county 
where  plaintiff's  land  lies,  laid  out  a  public 
road  through  the  land,  which  Is  the  same 
road  now  there,  as  proof  of  which  a  certified 
copy  of  the  proceedings  of  said  inferior  court 
is  attached.  Said  road  has  never  been  aban- 
doned, but  has  been  constantly  used,  and  oc- 
casionally worked  out  under  the  direction  of 
the  county  authorities.  An  act  was  passed 
on  October  26,  1870,  authorizing  a  classifica- 
tion of  roads  In  the  county  into  first,  second, 
and  third  class,  but  nothing  was  ever  done 
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Xry  the  road  antlioritles  under  thftt  act  Tbe 
road  commiaalonera  held  a  meeting  on  Octo- 
ber 14^  1870.  and  dasslfled  certain  roads  In 
the  county,  bnt  no  antluMntr  of  law  existed 
tm  It;  and  in  thdr  actlmi,  bo  far  as  can  be 
dtotlngnlehed,  tbare  was  no  refereooe  to  tbe 
road  In  controrenay,  or  action  In  r^tfam  to  It. 
An  ordtf  was  passed  by  tbe  <»dlnaEy  oC 
Whitfield  county  In  January,  1871.  but  not 
with  the  recitals  as  sH  out  in  the  petltknL 
After  diligent  search  of  the  records,  nothing 
cm  be  found  to  show  np<m  what  It  is  based, 
or  to  Justify  It  This  ozdo*  states  that  many 
"inibllcatloiu"  having  heretofore  been  entex^ 
tained  and  dedsloiu  made  thereon,  It  is  the 
opinion  of  the  comt,  and  is  so  ordered,  tbBX 
all  the  roads  heretofore  existing  as  public 
roads,  and  baring  been  published  in  due 
form  of  law  to  be  discontinued  and  annulled 
as  such  public  roads,  be,  and  the  same  are 
hereby,  left  as  private  ways,  and  not  to  be 
(dosed  In  any  manner  sare  in  terms  of  tlie 
law.  Henderson  was  denied  tbe  xoad  asked 
for,  and  part  of  the  reosm  f<»  tlie  denial  Is 
Bet  up  to  be  "that  It  intersects  with  no  other 
public  road,"  but  the  further  reason  given  In 
the  order  is,  "in  view  of  the  numerous  high- 
ways to  be  kept  in  repair  In  said  county," 
and  defradants  insist  that  was  the  controlling 
reastm;  but  under  any  view  of  that  action, 
it  was  not  sufficient  to  deprive  any  ptHtlon 
of  the  public  of  the  use  of  a  highway  'dedi- 
cated to  the  public,  and  this  was  d<me  sotm 
after  the  war,  and  while  the  demoralization 
Incident  to  It  still  existed,  and  many  usefnl 
highways  were  practically  dormant  There 
has  been  much  temporising  from  time  to 
time  with  the  husband  of  petitioner  about 
this  road,  bat  defendants  doiy  that  it  was 
ever  used  as  a  private  way  by  the  Inhabit- 
ants of  that  sectlcni,  but  always  as  a  public 
way  duly  estebllsbed,  and  that  tbe  authori- 
ties of  the  coui^  permitted,  by  not  acting  at 
all,  s^tes  to  be  stretched  across  the  highway, 
and  the  pulrflc  submitted  to  the  InconvCTlence 
without  action.  X>efendants  believe  that  on 
account  of  this  forbearance  petitioner's  hus- 
band claimed  that  the  road  was  used  as  a 
matter  of  grace  from  him,  and  petitioner  ln> 
herlted  the  same  idea  with  the  land.  Out  of 
deference  to  the  views  ot  Glaze,  Copeland  et 
al.  did  petition  as  sot  out,  and  the  action  was 
had  In  pursuance  of  It  as  stated,  but  this  was 
done  to  pacify  Glaze,  and  keep  down  a 
neighborhood  dteturbance;  but  whatever 
prompted  it,  said  petitI(Hiers  were  not  the 
whole  public,  and  these  d^endants  represent 
the  public,  and  their  declining  to  pay  the 
amount  found  by  the  Jtu7,  for  something  the 
public  bad  a  legal  right  to  already.  Is  no  bar 
to  the  assertion  of  the  right  of  tbe  public  to 
have  tbe  obstructions  removed  out  of  this 
highway  of  S4  years'  standing,  and  to  assign 
hands  to  work  the  same.  On  December  6, 
1883,  application  was  made  to  the  board  of 
commlsslontfs  of  the  county,  by  petiti(«i  duly 
filed,  to  have  tiie  road  evened  and  worked 
as  a  public  road  of  long  standing,  and  at  the 


March  term,  ISM,  this  application  was  passed 
upon  after  a  full  Judicial  InvestigatkHi,  em- 
bracing all  the  matters  set  up  in  the  present 
petition,  the  pUOntUE  In  this  petition  ^infeer- 
Ing  at  said  term  by  the  same  oounael  who 
filed  this  petttt<m,  and  It  was  adjudged  that 
the  petition  be  granted,  and  the  road  com- 
missions have  the  road  opened  iip  and  worth- 
ed out  To  the  passage  of  this  order  Lydia 
Olaae  sued  out  a  writ  of  certitnari,  which 
was  answered  by  the  board  of  conunls^on- 
ers,  and  in  tiie  superior  court  the  certiorari 
was  overruled.  The  original  petithm  for  the 
opening  of  the  road,  the  Judgment  thereon, 
the  petitira  for  certiorari,  tiie  answw.  and 
the  Judgment  thereon  are  attached  to  this  an- 
swer. Said  dedsifm,  coving  the  same  ques- 
tion, stands  unreversed,  and  is  an  abstAite 
bar  to  the  relief  asked  against  these  d^nd^ 
ants.  For  many  years,  frran  time  to  tim^ 
Blufwd  Glaz^  petitioner's  son,  snd  owning 
adjoining  land,  was  made  overseer  on  the 
road  In  controv-eEsy.  and  bad  It  marked  as 
such.  The  records  of  the  road  commission- 
ers for  the  district  show  tUs  to  be  true  hi 
1881  and  the  years  following.  Petitioner, 
and  those  under  whom  she  dahned,  knew 
th'3se  facts,  and  tbat  her  bnsband  bought  and 
went  Into  possession  of  the  land  long  after 
tbe  road  was  where  It  now  is,  and  took  tiie 
land  with  this  right  in  the  public  obtained 
by  the  order  of  the  Inferior  court  of  Murray 
county,  above  menti<med,  and  said  Olasea 
never  had  the  land  except  as  incumbered 
with  this  right  of  the  public.  Upon  the  bouv 
Ing  for  tmpontry  Injunction  tbe  cause  was 
sabmltted  up<xi  the  petition,  answer,  and  ex- 
hibits and  tbe  testimony  of  witnesses  as  re- 
ported in  the  certiorari  attached  to  tbe  de- 
foidants*  answer.  Injunction  was  refused, 
to  which  refusal  LydIa  Glaze  excepted. 

The  testimony  of  the  witnesses  as  set  out 
in  the  answer  to  the  petition  for.  cwtiorari, 
which  does  not  appear  to  have  been  trav- 
ersed, was:  Testinumy  for  tbe  petiticHiers 
for  tbe  opening  of  the  road  .was  to  the  fol- 
lowing efCect:  This  road  is  a  pnbUc  zoad. 
Witness  M.  T.  Dyer  knom  tUs  frfmi  having 
seen  a  certified  copy  of  the  otda  establishing 
it  as  a  public  road.  The  order  was  dated 
In  184a  He  saw  It  at  a  tri^  had  befrae  the 
board  of  county  oonunlsslwiers  about  four 
years  ago,  of  a  petition  to  have  the  gates 
taken  out,  and  the  commissioners  refused  to 
remove  the  gates.  Se  worked  this  road  in 
1866, 186S,  and  then  from  1878  tiU  about  four 
years  ago^  working  under  Ault,  Lesta,  and 
Bluford  Glaze^  as  overseers,  tbe  latter  being 
overseer  from  1870  till  witness  Quit  working 
the  road.  Tbe  gates  were  put  In  about  1870, 
and  have  been  there  ever  dnce.  Tbe  road 
has  been  <dianged  In  several  places  since 
I860.  It  has  been  changed  in  Ledford's  place 
and  in  Glaze's  place.  Witness  does  not  know 
by  what  authori^.  John  Dyer  worked  the 
road  Jnst  after  the  war,  and  it  was  then  a 
public  road.  He  saw  the  order  sworn  to  by 
BI.  T.  Dyw,  and  It  was  as  M.  T.  states.  Tbe 
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-oad  has  been  changed  once  between  1866 
and  1870  and  once  between  1880  and  1885. 
Sam  Stinson  worked  the  road  In  1887  and 
1888  under  M.  T.  Dyer  as  oversew.  Tlie  road 
bajs  not  been  worked  since  then.  Sbnltes 
worked  the  road  In  1881,  and  Blnford  Glaze 
was  then  overseer.  Anothor  Dyer  worked 
the  road  from  about  1878  tlU  about  1890,  un- 
der Glaze,  Calbonn,  and  Dyer  as  overseers. 
He  saw  the  copy  ot  the  order  estaUlshing 
this  road,  at  the  last  trlaL  Plaintiff  Intro- 
duced the  road  book  for  the  Dalton  district, 
in  which  was  the  apportl<mment  of  hands  for 
1881,  giving  certain  hands  to  the  Bluford 
Glaze  road,  a  second-class  road,  Bluford 
Glaze,  overseer.  It  was  admitted  that  the 
road  rec<Hrds  of  Whitfield  county  from  Its  es- 
tablishment up  to  1870  wore  lost  Defend- 
ants introduced  the  order  of  October  14, 
1870,  as  to  the  classlflcatI<Mi  ct  the  roads  of 
Whitfield  county,  above  mentioned^  Also,  the 
rader  pamed  at  the  January  term,  187^  of 
the  court  of  ordinary,  above  mentioned.  Al- 
so, the  petition  of  Henderson  to  have  a  road 
established  to  a  point  <»i  the  road  now  In 
controversy,  and  the  order  of  the  court  of 
ordinary  refusing  the  petition  on  the  ground 
that  'it  Intersects  with  no  public  road." 
Blufcvd  Glaze  testified:  **l  have  known  the 
road  in  ccHitroversy  all  my  life.  It  was  aban- 
doned about  18G8.  No  work  was  done  on  It 
till  about  1878.  About  this  time  we  got  up  a 
petition  to  the  ordinary  to  establish  a  public 
road  ther^  with  gates  on  it  He  refused  to 
do  this  on  account  of  the  gates  which  had 
been  put  th^e  by  my  father  in  1870.  When 
he  so  refused  he  told  m^  who  was  then  road 
overseer,  to  take  some  of  the  road  hands, 
and  work  it  as  a  sort  of  settlement  road, 
which  I  did;  and  while  the  hands  were  work- 
ed by  me  It  was  with  this  understanding.  I 
had  the  road  worked  In  this  way  until  1888 
or  1880,  when  the  board  decided  this  was  not 
a  public  road,  and  told  me  to  take  Uie  hands 
off  of  It  which  I  did.  The  road  was  not 
wixrked  from  the  time  It  was  abandoned, 
about  1868,  till  I  had  it  worked  as  I  have 
said.  There  have  been  a  great  many  changes 
In  the  bed  of  the  road.  We  always  made 
them  when  and  where  they  were,  convenient, 
without  Mder  or  permission  from  the  ordi- 
nary or  commissioner."  It  was  admitted  that 
two  other  persons  would  swear  what  Glaze 
did,  bad  they  been  present.  Calhoun  testified 
tiiat  he  had  the  road  worked  out  when  he 
was  road  overseer,  without  a  commission 
from  the  road  cnnmlssloners,  and  It  was  al- 
ways understood  that  the  work  done  on  It 
was  irregular,  and  that  It  was  just  a  settle- 
ment road;  that  it  lins  been  changed  In 
many  places,  and  the  greater  part  of  It  Is  now 
on  rougher  ground  than  formerly.  Ashwortb 
testified  that  the  road  has  been  worked  off 
and  on  since  the  war,  and  the  roadbed  has 
been  changed  In  many  places. 

The  petitioner  for  certiorari  assigned  as  er- 
ror the  dedalon  overruling  the  objection  to 
any  testimony  as  to  the  contents  of  the  copy 


of  the  ordM"  originally  establlshhig  the  road, 
and  the  order  granting  the  j>etItion  of  the  pe- 
titioners Dyer  and  others,  on  the  ground  that 
said  order  was  contrary  to  law,  evidence,  etc. 

B.  J.  &  J.  McCanny,  for  plaintiff  In  errw. 
J<»ie0  &  Maitfn,  tor  d^endants  In  error. 

PER  ODBIAM.  Judgment  afilrmed. 


(97  Oa.  340) 

MEGASLIN  et  al.  v.  HARBALSON  et  al. 
(Supreme  Court  of  Georgia.  Ans.  18, 1895.) 

TbHPORART  iNlUyCTION. 

npOD  a  general  review  of  the  pleadings 
and  evidence  stibmitted  to  the  trial  jodgo.  It 
does  not  appear  that  any  error  was  committed 
in  passing  the  interlocutory  order,  portions  of 
which  are  excepted  to  by  both  sides.  By  the  in- 
jaoction  granted,  the  existing  status,  except  as 
to  one  matter,  is  preserved;  and  in  ^at  matter 
the  plaintiffs  are  sufficiently  protected  by  the 
undisputed  solvency  of  the  one  defendant  i^inst 
whom  the  injunction  was  denied. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  coun^; 
J.  H.  Lumpkin,  .Tudge. 

Action  by  M.  Harraleon  and  others  against 
J.  H.  MecasIIn  and  others  for  an  Injunction. 
A  temporary  writ  was  ordered,  from  which 
both  parties  bring  error.  Affirmed. 

J.  L.  Hopkins  &  Sons  and  Glenn,  Slaton  & 
PhUlipa^  for  plaintiffs.  N.  J.  &  T.  A.  Ham- 
mond  and  Rosser  &  Garter,  for  defendants. 

PBR  CURIAM.  Judgment  on  both  bills  of 
exceptions  affirmed. 


(97  Ga.  S41) 
WILLIAMS  et  al.  v.  CHEATHAM. 
(Supreme  Court  of  Georgia.    July  29,  18^.) 

APPKAL— RBCORD. 

One  of  the  main  purpose  of  the  supreme 
court  practice  act  of  1889  was  to  aid  this  court 
in  the  transaction  of  the  vast  volume  of  busi- 
ness coming  before  it,  by  saving  its  valuable 
time.  Accordingly,  where  it  appears  affirma- 
tively from  an  inspection  of  the  bill  of  excep- 
tions that  a  case  was  not  brought  to  this  court 
as  required  by  law,  for  the  reasons  that  the 
evidence  was  nrither  briefed  nor  incorporated 
in  the  bill  of  ezcMtions,  but  that  Instead  of 
so  doing,  counsel  for  the  plaintiff  in  error  at- 
tached to  the  bill  of  exceptions  copies  of  various 
records,  deeds,  affidavits,  notes,  and  other  doc- 
uments which  are  nnneceBsarily  set  forth  in 
full,  since  they  contain  much  irrelevant  and 
superfluous  matter  which  might  have  t>een  omit- 
ted altogether,  and  these  records,  etc.,  being,  as 
to  the  material  portions  of  the  same,  capable  of 
much  condensation,  which'  was  not  even  at- 
tempted, this  court  will  not  undertalce  the 
CTeatly-increased  labor  of  examining  closely 
uiis  mass  of  evidence  for  the  pnri'ose  of  ascer- 
taining whether  errors  were  committed  or  not, 
or  whether  the  court  below  did  or  did  not  abuse 
its  discretion  in  granting  an  interlocutory  in- 
junction. 
(SylUbos  by  the  Court) 

ErrOT  from  snpeior  court*  Madison  county; 
Seaborn  Reese,  Judge. 

Action  between  B.  B.  WUIlams  and  oiheea 
and  Elizabeth  Cheatham.   To  the  Judgment 
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rendered,  wnUama  and  others  bring  error. 

J.  J.  Strickland  and  W.  M.  Howard,  tot 
idBlntUb  In  emnr.  H.  H.  Carlton,  for  defend- 
ant in  CRW. 

PER  OITBIAM.  Judgment  afOnned. 

LUMPKIN,      not  preeldlnf. 


(9?  Qb.  82B} 

CENTRAL  RAILROAD  &  BANKING  CO.  t. 
MURRAY,  . 
(Supreme  Conrt  of  Oeorsria.    Jnly  29,  1895.) 
Etidbkce — Tkstimont  Takek  ort  Priob  Trial — 
Railboad  Companies— Fires. 

1.  Wherev  from  extreme  old  age  and  both 
physical  and  mental  iafirmltr,  a  witness  has 

become  incompetent  to  testify  as  to  facts  once 
within  his  knowledge  and  memory,  and  It  ap- 

S eared  that  he  was  likely  to  remain  in  this  con- 
ition  or  grow  worse,  there  was  no  abuse  of  dis- 
cretion in  admitting  in  evidence  his  testimony 
introduced  at  a  former  trial  of  the  same  case, 
when  he  was  not  so  moeh  afflicted  with  theee  in- 
flrmftiea. 

2.  The  law  of  this  case,  as  announced  by 
this  court  in  20  S.  E.  120,  and  93  Ga.  256,  was 
substantially  administered  at  the  trial  now  un- 
der review.  If  any  stotb  were  then  commit- 
ted, they  coald  not  nave  resulted  in  any  materl- 
al  injury  to  the  defendant,  and  are  not  of  such 
weight  and  importance  as  to  require  a  new 
trial.  There  was  evidence  sufficient  to  warrant 
the  verdict;  and  there  having  been  already 
three  trials  of  this  case,  each  resulting  in  a  ver- 
dict for  the  plaintiff,  this  conrt  will  not  control 
the  discretion  of  the  trial  judge  In  refusing  to 
set  the  last  one  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Houston  county; 
J.  L.  Hardeman,  Judge. 

Action  by  J.  J.  Murray  against  the  Central 
Railroad  &  Banking  Company.  Plaintiff 
had  Judgment,  and  defendant  brings  error. 
Affirmed. 

The  following  la  the  official  report; 

J,  J.  Murray  sued  the  railroad  company  for 
damages  which  he  aUeged  he  sustained  by 
the  setting  fire  to,  by  sparks  negligently 
thrown  out  from  defendant's  train,  and  the 
consequent  burning  of,  growing  timber,  fen- 
cing, leaves,  and  litter  upon  his  land,  etc. 
He  obtained  a  verdict  for  ^1,428.  Defendant 
moved  for  a  new  trial,  which  was  granted, 
and  the  granting  of  which  was  affirmed  by 
this  court  90  Ga.  83,  15  S.  B.  WS.  The 
case  was  again  tried,  and  resulted  in  a  ver- 
dict for  plaintlCC  for  $700.  A  new  trial  was 
denied,  and  defendant  excepted  to  this  rul- 
ing and  to  the  overruling  of  a  demurrer. 
This  court  held  that  the  declaration  was 
sufficient,  but  that  a  new  trial  should  have 
been  granted.  93  Ga.  256.  20  S.  E.  129. 
The  third  trial  resulted  in  a  verdict  for 
plaintiff  for  $1,079.68.  Defendant's  motion 
Tor  a  new  trial  was  overruled,  and  it  except- 
ed. 

The  motion  contained  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.;  and,  further,  that  it  was  ex- 


cessive, and  contrary  to  certain  specified  por- 
tions of  the  charge.  Further,  because  the 
court  erred  in  ruling  as  follows:  H.  W. 
English,  a  witness  for  plaintiff,  having  tes- 
tified: "I  don't  recollect  of  Mr.  Murray  sell- 
ing any  oak  cordwood.  I  couldn't  say  of  my 
own  knowledge  that  he  every  sold  any. 
Don't  know  that  he  ever  bad  any  offer  tat 
it,  and  don't  know  what  the  demand  for 
cordwood  was  at  that  time.  I  do  know  of  a 
demand  for  wood  Just  as  It  stood  on  the 
land;  that  is,  there  Is  a  demand  now, — ^buy 
ii  Just  as  It  stands;  buy  It,  and  then  cut  It 
off.  There  was  a  demand  for  It  In  1880, 
Just  as  It  stood  on  the  land.  I  only  know 
this  because  I  bad  men  to  tell  me  so.  I 
never  sold  any  myself.  A  man  living  close 
to  me  sold  some,"— he  was  asked,  "Ton 
didn't  see  hfm  do  It?  You  only  know  from 
what  he  told  you?"  and  answered,  "No,  elr." 
After  the  witness  had  thus  testified,  plain- 
tiff proposed  to  prove  by  blm  that  there  was 
a  market  value  for  timber  standing  on  the 
land,  and  also  that  plaintiff  conld  have  got- 
ten 50  cents  a  cord  for  his  timber  standii^ 
on  the  laud,  as  near  to  Macon,  as  plaintiff's. 
Defendant  objected,  on  the  ground  that  the 
witness  had  stated  he  had  never  sold  any 
timber  that  way,  and  never  saw  any  sold, 
and  could  only  speak  from  what  others  told 
him,  and  therefore  the  matter  about  which 
It  was  proposed  he  should  testify  appeared 
to  be  not  within  his  own  knowledge.  The 
objection  was  overruled,  and  the  witness  per- 
mitted to  testify  that  plaintiff  could  have  got- 
ten 50  cents  a  cord  for  his  ttmb^  standing, 
to  which  ruling  defendant  excepts.  Plaintiff 
proposed  to  prove  by  John  Murray  that  the 
wood  alleged  to  have  been  injured  and  de- 
stroyed by  fire  was,  in  the  witness*  oidnlou, 
worth  50  cents  per  cord  standing  on  the 
ground  before  It  was  burned.  Defendant 
objected,  on  the  ground  that  plaintifT  could 
only  show  the  value  of  the  timber  in  Its  then 
state  on  the  land  by  evidence  as  to  what  he 
could  have  realized  from  It  by  appropriating 
It  to  use  himself,  to  the  extent  of  any  demand 
for  It  made  by  his  own  wants  at  and  about 
the  time  of  the  fire,  and  by  selling  it  to  oth- 
ers to  the  extent  of  any  demand  that  then 
existed  for  it;  defendant  contending  tliat  it 
was  Incompetent  to  show  witness'  opinion 
as  to  what  the  wood  was  worth  per  cord, 
without  requiring  the  witness  to  show  that 
such  demand  existed  and  the  extent  to  which 
It  existed,  and  then  confining  bis  testimony  to 
Its  value  as  ascertained  from  the  extent  of 
such  demand.  The  objection  was  overruled, 
and  the  witness  was  permitted  to  testify  that 
he  thought  the  wood  standing  on  the  ground 
before  It  was  burned  was  worth  50  cents  per 
cord.  To  this  ruling  defendant  excepts. 
Plaintiff  proposed  to  prove  by  John  Murray 
that  about  100  rails  would  make  a  cord  of 
wood.  Defendant  objected  to  this  line  ot 
testimony,  on  the  ground  that  the  value  of 
the  timber  destroyed  in  tbe  rails  as  cordwooif 
was  not  a  proper  measure  of  the  damages 


Digitized  by  Google 


Oa.)  OENTBAL  BAILBOAD  A  BANKING  CO.  e.  MUBBAT. 


978 


for  the  deatmcUon  of  the  rails.  The  coort 
•pennltted  the  testlmfwr,  holdlns  It  admissi- 
ble simply  tar  the  purpose  of  fixing  the  value 
at  the  rails.  Thereapon  plaintiff,  after  prov- 
ing  by  the  wttneas  that  it  would  cost  50 
cents  per  hundred  to  cut  and  spilt  rails,  and 
another  DO  cents  to  haul  them  and  put  them 
up,  proved  by  the  witness  that  the  timber  In 
said  rails  was  worth  at  that  timoi  In  the 
oplnioQ  of  the  witness^  $1.50  per  cord,  or, 
leaving  out  the  cutting  and  hauling,  would 
have  been  worth  for  cordwood  to  sell  lu  the 
market  at  that  time  50  cents  a  cord.  There- 
upon defendant  moved  to  rule  out  the  testi- 
mony, contending  that  It  was  Inadmissible 
and  did  not  come  up  to  the  court's  ruling. 
The  court  overruled  the  motloo^  and  to  this 
ruling  defendant  excepts.  Error  In  ruling: 
Upon  the  trial  of  said  case,  plalntlCT,  over  de- 
fendant's objection  that  the  same  was  irrele- 
vant, proved  by  John  Murray,  a  witness  for 
plaintiff,  that  his  tether  was  86  years  old, 
and  mighty  feeble,  and  was  not  able  to  come 
to  court,  and  had  not  been  from  home  In 
18  months,  and  that  the  witness  did  not  think 
that  he  would  be  able  mentally  and  physical- 
ly to  give  testimony  in  said  case  on  account 
of  his  age  and  physical  condition:  and  also, 
by  M.  G.  Murray,  another  son  of  plaintiff, 
that  plaintiff  bad  been  Just  as  feeble  as  could 
be  for  the  last  year,  and  in  bad  health,  that 
his  mind  had  been  much  Impaired,  and  that 
In  respect  Ur  his  memory  be  was  getdng 
worse  eyws  time  the  witness  went  to  see 
him,  and  that  his  mind  and  memory  were 
such  that  he  could  not  testify  about  pass- 
ing events.  Said  witness  testified,  also,  that 
he  did  not  live  with  his  father,  but  his  broth- 
er, John  Murray,  did.  Thereupon  plaintiff 
offered  the  testimony  of  J.  J.  Murray  as  a 
witness  on  the  former  trial  of  said  case,  as 
taken  down  in  a  brief  of  evidence  filed  with 
a  former  motion  for  a  new  trial.  Defend- 
ant objected  to  the  admission  of  said  testi- 
mony, on  the  ground  that  such  admission 
would  be  Illegal,  and  that  no  case  was  made 
out  such  as  would  authorize  the  admission 
of  such  testimony,  under  the  provisions  of 
law  for  the  admission  of  testimony  of  a  wit- 
ness on  a  former  trial.  The  court  overruled 
the  objection,  to  which  ruling  defendant  ex- 
cepts. Plaintiff  propose  to  prove  by  Jeff 
Williams  that  the  destruction  of  the  top 
etdl  on  plalntlflTs  place  affected  the  renting 
of  the  place  to  witness,  as  follows:  "When 
I  first  moved  there,  Mr.  Murray  told  me  he 
would  let  me  stay  there  as  long  as  I  wanted 
to,  and  that  year,  after  the  fire  burned  over 
the  land,  I  saw  no  way  to  pay  the  rent,  be- 
cause I  expected  the  top  soil  to  help  me 
pay  the  rent;  and  so,  after  all  of  the  top  soil 
had  been  burned  off  the  land,  I  told  Mr.  Hur- 
ray I  couldn't  pay  the  rent;"  and  that,  as  a 
result  of  his  Inability  to  get  top  soil  for  fer- 
tilizing, witness  moved  from  said  place  after 
the  first  year.  Defendant  objected  to  the  tes- 
timony, upon  the  ground  that  it  was  Irrele- 
vant and  Inadmissible,  and  that  the  damages 


thus  sought  to  be  proved  were  gpecnlatlTa 
and  too  remote^  and  were  different  from  any 
damages  laid  In  the  declaration,  and  differ- 
ent from  damages  proiwrly  recoverable  In 
the  case.  The  objection  was  overruled,  and 
to  this  ruling  defendant  excepts.  Plaintiff, 
as  preparatory  to  an  effort  to  impeach  J.  A. 
£v»«tt,  one  of  defendant's  witnesses,  by 
showing  previous  contradictory  statements, 
as  a  purported  foundation  for  such  impeach- 
mmt,  questioned  such  witness  as  follows: 
*'Q.  When  you  testified  here  before,  your  recol- 
lection was  fresher  as  to  what  transpired? 
A.  Yes,  sir;  I  suppose  so.  Q.  Well,  wasn't 
this  what  yon  asked  Mr.  Murray  when  you 
rode  up  to  his  house:  'We  didn't  go  out  Into 
the  woods  at  all.  I  didn't  know  Mr.  Mur- 
ray went  up  there.  Then  I  came  around  to 
his  house,  stated  our  business,  and  asked  him 
if  he  could  go  with  us,  and  he  said,  "No."  I 
then  asked  him  If  he  had  some  one  to  go  with 
us,  and  he  called  a  young  man  16  or  16 
years  old.  and  asked  where  we  wanted  to 
go,  and  I  said  around  the  fence  [that]  was 
damaged  most,  around  that  pasture;  and  the 
young  man  got  on  his  horse,  and  we  were  in 
our  buggy.  He  told  us  It  was  pretty  rough, 
and  we  went  around  the  fence  where  The]  said 
It  was  burned,  and  we  saw  the  continuation 
of  the  fence,  and  we  went  on  around  up  the 
road,  and  that  is  as  far  as  we  went  In  the 
woods.'  A.  Yea,  sir.  Q.  Ton  told  him  then 
that  ytm  Just  came  out  to  look  Into  the  dam- 
age done?  A.  Yes,  sir;  1  may  have  said 
that  Q.  Mr.  Austin  went  with  yon?  A. 
Tes,  sir.  Q.  Didn't  you  hear  Mr.  Austin  tes- 
tify here  before?  A.  Yes,  sir.  Q.  Mr.  Mur- 
ray on  that  day  was  sick,  wasn't  he?  A.  He 
was  out  at  the  well  when  we  got  there.  Q. 
Don't  you  remember  that  the  old  man  had  his 
head  tied  up,  and  said  he  had  a  headache? 
A.  I  don't  remembOT  that  Q.  Well,  any 
way,  you  just  rode  up  to  that  old  fence?  A. 
Yes,  sir.  Q.  You  didn't  get  out?  A.  Once 
or  twice  we  got  out.  Q.  Mr.  Bverett,  didn't 
you  testify  before  that  there  was  one  eight- 
Inch  tree  that .  was  so  burned  that  it  f^ 
down?  A.  Well,  there  was  one  there  abont 
six  or  eight  Inches.  Q.  Your,  attention  was 
especially  called  to  that?  A.  Yes,  sir."  No 
other  questions  were  asked  said  witness  by 
plaintiff  or  bis  council  which  In  any  way' 
called  said  witness'  attention  to  the  time, 
place,  person,  and  circumstances  attending 
the  former  statement,  nor  was  said  state- 
ment shown  to  the  witness  or  read  in  his 
hearing.  Afterwards,  during  said  trial, 
plaintiff  offered  In  evidence  the  following  por- 
tion of  the  testimony  of  said  J.  Abb.  Everett, 
on  a  former  trial,  in  order  to  impeach  said 
witness  by  showing  contradictory  state- 
ments: "We  didn't  go  out  Into  the  woods  at 
aU.  I  didn't  know  Mr.  Murray  went  up 
there.  I  came  around  to  his  house,  stated 
our  business,  and  asked  him  if  he  could  go 
with  us,  and  he  said,  'No.'  I  then  asked  him 
If  he  had  some  one  to  go  with  us,  and  he 
called  a  yoong  man.  fifteen  or  tdxteen  years 
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old,  and  asked  where  we  wanted  to  go,  and 
I  said  around  tbe  fence  that  was  damaged 
most,  around  that  pasture;  and  tbe  young 
man  got  on  his  horse,  and  we  were  In  our 
buggy.  He  told  ub  it  was  pretty  rough,  and 
we  went  around  the  fence  where  he  said  It 
was  burned,  and  we  saw  the  continuation  of 
the  fence,  and  we  went  around  up  the  road, 
and  that  la  as  far  as  we  went  Into  the 
woods."  Said  statement  was  offered  from 
the  brief  of  the  testimony  in  said  case  on 
a  former  trial.  Defendant  objected  to  tbe 
admission  In  evidence  of  said  alleged  contra- 
dictory statement,  on  the  ground  that  tbe 
foundation  had  not  been  snfflciratly  laid,  and 
that  the  mind  of  tbe  witness  had  not  been 
BufQciently  directed  to  tbe  circumstances  and 
the  contents  of  said  alleged  contradictory 
statement.  The  objection  was  overruled,  to 
which  ruling  defendant  excepted. 

Stood  &  WImbeiij  and  John  R.  Co(V>er, 
for  plaintiff  In  error.  Hardeman,  Davla  & 
Tomer,  for  defendant  In  error. 

PER  OURZAM.   Judgment  affirmed. 

LUUFKIN,  J.,  not  presiding. 


(97  Gft.  208) 

ROBERTSON  r.  STATE. 

(Supreme  Court  of  Georgia.    July  29,*1896.) 

Vacatiko  Call  of  Bpbcial.  Tbuh— Labcbxt— 
Variance. 

1.  Ajudge  of  the  superior  court  has,  under 
section  3245  of  the  Code,  the  authority  in  vaca- 
tion to  call  a  special  term  for  the  trial  of  crim- 
inals. This  authority,  by  the  act  oC  December 
24,  1800.  was  extended  to  the  calUng  and  fac- 
ing of  special  terms  for  the  disposition  of  dvU 
business, 

2.  While  it  la  not  essential,  in  an  indict 
tsient  for  the  larceny  of  an  animal,  to  describe 
it  by  earmarks,  yet,  if  this  be  done,  the  descrip- 
tion mtist  be  proved  as  laid.  Crenshaw  v. 
State,  64  Ga.  449.  Consequently,  where  an  in- 
dictment for  the  larceny  of  a  hog  alleged  that 
it  had  a  crop  off  tbe  left  ear  and  a  split  in  the 
right,  and  the  prosecutor  testified  that  the  boff 
stolen  from  him  had  a  crop  off  the  right  ear  and 
a  split  in  the  left,  there  was  a  fatal  variance; 
and  this  variance  was  not  cured  by  tbe  evi- 
dence of  another  witness  who  testified  that  the 
stolen  hog  bad  a  crop  off  one  ear  and  a  spUt  in 
the  other,  but  did  not  state  which  ear  had  the 
BpUt  and  which  had  the  crop. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  White  county; 
J.  J.  Kimsey,  Judge. 

W.  H.  Robertson,  having  been  convicted  of 
larceny,  brings  error.  Reversed. 

The  following  is  the  official  report: 

On  May  21,  18i)o.  In  vacation,  the  judge  of 
White  superior  court  passed  an  order  conven- 
ing a  special  term  of  that  court  to  be  held  on 
Thursday,  May  30.  1895.  for  the  trial  of  crim- 
inals and  for  dvll  business.  An  indictment 
bad  been  previously  found  against  W.  H.  and 
J.  W.  Robertson,  charging  them  with  having 
Rtolen,  on  April  1,  1895,  from  W.  C.  Allev.  a 
black  hog  with  white  feet,  smooth  crop  off  the 
left  ear,  and  a  audit  of  the  right  ear,,  about  16 


months  old.  During  said  tpedal  term  this 
case  came  on  for  trial,  W.  H.  Robertson  being 
put  upon  trial.  He  was  found  guUty,  and, 
bis  motion  for  new  trial  being  overruled,  ex- 
cepted. The  motion  was  i^n  the  general 
grounds  alone.  In  his  bill  of  exceptions  be 
also  excepted  to  the  calling  ot  said  special 
term  In  vacation,  and  alleged  that  the  court 
had  no  jnrisdictloa  or  authority  to  call  said 
special  term  in  vacation,  that  the  order  con- 
vening said  term  was  and  Is  null  and  void, 
and  tbe  whole  trial  and  conviction  null  and 
void.  It  does  not  appear  from  the  bill  of  ex- 
ceptions or  record  whether  objection  was 
made  before  trial.  The  evidence  for  the  state 
tended  to  show  the  following:  Alley  lost  a 
bog,  marked  as  described  In  the  In^ctment, 
and  about  16  months  old.  In  White  coimty,  in 
February,  1895.  He  lived  about  three-quar- 
ters of  a  mile  from  defendant  at  the  time  tbe 
hc^  was  stolen.  Tbe  hog  would  weigh  about 
100  pounds.  Tbe  hog  had  been  missing 
three  or  four  days,  possibly,  before  a  search 
warrant  was  taken.  Alley's  hogs  used  tbe 
range  over  near  ddfeidant's  house.  When 
the  officer  with  the  search  warrant  went  to 
defendant's  hotise,  and  told  defendant  what 
he  had  come  for,  defendant  said:  "AD  right, 
you  will  find  no  meat  there  except  what  I 
have  bought  and  paid  my  money  for."  ^e 
officer  got  a  light,  and  defendant  opened  his 
cupboard,  and  showed  the  officer  the  meat. 
The  warrant  called  for  a  bog  weighing  100 
pounds,  and  Hlx,  who  attends  to  Alley's  hogs 
and  was  with  the  officer,  said:  "That  is  not 
It,  and  you  had  better  not  bother  with  tbe 
meat"  Defendant  went  to  shut  the  door, 
and  the  officer  said,  "Hold  on,"  and  looked 
over  there,  and  there  was  a  large  piece  of 
meat  which  was  skinned.  The  officer  eatd  to 
defendant,  "Here  is  a  larger  piece;"  and  de- 
fendant said  that  was  all  right,  he  could 
prove  where  he  got  that  The  officer  stepped 
back,  and  went  through  the  house  to  the  side 
room,  and  fotmd  blood  on  the  floor,  and  an 
ax,  bench,  gambling  stick,  gall,  and  tbe  tat 
off  of  the  paunch,  and  arrested  defendant. 
Defendant  said  he  got  the  meat,  the  first  time, 
in  Gainesville;  and  tbe  officer  asked  him  how 
he  came  to  skin  it,  and  be  said  he  got  it  dusty, 
and  his  wife  skinned  it,  and  made  soap  out 
ot  the  skin.  He  said  he  got  tbe  other  meat  in 
Lumpkin  or  Dawson  county,  and  gave  his 
daughter  a  piece,  and  could  prove  It.  It 
would  be  a  hog  of  100  pounds  or  better  to 
make  a  ham  of  that  size.  Tbe  officer  also 
found  tbe  joints  of  more  than  two  hogs  there. 
Itiere  was  a  big  ham  and  a  big  middling  and 
two  small  dioolders,  but  one  was  lai^r  than 
the  other.  One  had  a  middling  to  It,  and  tbe 
other  did  not.  The  two  shoulders  could  not 
have  come  off  of  the  same  hog,  and  the  shoul- 
der could  not  have  come  off  of  the  larger  hog. 
From  this  the  officer  thought  Hiere  were  three 
hogs.  The  largest  least  shoulder  had  the  mid- 
dling to  It,  and  the  other  small  shoulder  had 
the  middling  to  It;  and  the  largesi  skinned 
shoulder  had  no  middling,  and  then  the  little 
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ham  had  no  middling  to  It  The  officer  fotmd 
a  ptece  that  looked  to  be  the  Bame  piece  at 
one  of  defendant's  sons',  and  a  skinned  bam 
and  a  skinned  middling  and  a  hock  of  a  shoul- 
d^,  juBt  like  the  meat  at  defendant's,  at  the 
house  of  another  son  of  defendant  It  did 
not  appear  to  have  been  killed  more  than  24 
or  3C  hours.  There  were  black  hairs  sticking 
to  the  meat,  and  black  hair  in  the  room,  but 
no  evidence  of  any  hot  water  being  used  or 
any  vessels.  The  little  meat  was  very  dry, 
and  appeared  to  have  been  killed  first  Four 
white  feet  were  found  at  defendant's,  which 
came  off  of  the  same  bog.  The  ofQcer  tried 
one  of  the  feet  to  the  skinned  ham,  and  it  fit 
exactly.  There  were  no  ears  found.  The 
meat  was  piled  in  a  box  with  the  little  meat 
on  top,  and  the  little  meat  had  evidence  about 
It  that  it  was  the  meat  of  a  black  hog.  There 
were  spots  of  hair  on  it  That  meat  had  not 
been  skinned.  The  hair  the  officer  saw  on  the 
large  meat  he  could  not  tell  whether  It  came 
off  of  the  large  hog  or  the  small  one.  The  lit- 
tle hogs  had  been  scalded  In  the  ordinary 
way,  and  there  were  patches  of  hair  on  them. 
The  small  shoulders  were  cat  off  with  the 
shoulders,  beef  fashion.  At  the  comimltting 
trial,  defendant  said  he  got  the  meat  from 
C.  W.  Oakes,  and  bought  It  from  the  pole; 
that  some  of  it  was  skinned,  and  aome  was 
not;  that  the  cause  of  that  was,  in  hauling 
it  home,  It  got  soiled  In  the  wagon;  and  that 
the  hog  weighed  about  90  pounds.  He  only 
accounted  for  one  hog.  There  was  further 
testimony  for  the  state:  Oakes  never  sold  de- 
fendant a  hog  during  January,  February,  or 
March,  or  at  all  In  1S95.  He  keeps  hogs  at  his 
store  to  s^l  from  the  pole.  His  clerk  sold  de- 
fendant some  meat  In  December.  It  had  not 
been  skinned,  but  was  sboulders,  salted.  The 
clerk  has  not  sold  defendant  any  meat  in 
1895.  At  the  committing  trial,  defendant's 
daughter  testified  that  her  father  bought  the 
meat  from  Oakes;  that  they  hauled  It  home 
in  the  wagon;  that  they  skinned  part  of  It 
and  made  soap  out  of  the  hide,  because  it  got 
soiled  In  hauling  It;  that  the  bog  was  not 
eut  up,  but  they  hatded  It  home,  and  cut  It 
up;  that  her  father  bought  a  pig  from  Lump- 
kin county,  and  killed  it  in  the  front  room, 
and  took  part  of  It  to  Lumpkin,  and  left  part 
of  it  there.  Defendant's  house  Is  In  White 
county,  and  tbe  hog  was  taken  in  White  coun- 
ty. 

7.  W.  H.  Underwood,  J.  B.  Estes,  and  H. 
H.  Dean,  for  plaintiff  In  error.  Howard 
Thompson,  SoL  Gen.,  for  the  Stat& 

FEB  CURIAM.  Judgment  reversed. 


(»7  oa.  m) 

NIX  V.  STATE. 
(Supreme  Court  of  Oeorgia.   July  29,  1885.) 
'Crimixal  Lav— Rba8o:tablb  Doubt— Kbv  Trial 

— evidbncb. 
1.  O^iere  was  no  legal  merit  in  that  ground 
■of  the  motion  for  a  new  trial  which  alleged  er- 


ror in  the  failure  of  the  court  to  diaive  the  Jury 
"that  they  must  be  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  did  voluntarily 
make  tracks  in  the  presence  of  the  witnesses,  and 
did  voluntarily  pull  off  his  shoe  and  let  the  wit- 
ness put  it  into  the  tracks  that  they  foand  going 
to  and  from  the  burnt  house."  Carr  v.  State, 
10  8.  E.  626,  84  Qa.  255  (^;  HcDnffie  v.  State, 
17  8.  E.  105,  90  Ga.  7S6;  Delk  v.  State,  li 
S.  E.  269.  92  Ga.  453. 

2.  Tbia  court  cannot  consider  the  ground 
of  the  motion  for  a  new  trial  alleging  that  the 
trial  judge  erred  In  not  ruUng  out  certain  evi- 
dence, it  not  appearing  upon  what,  if  any, 
ground  the  motion  to  rule  out  was  based. 

3.  The  evidence  against  the  accused,  con- 
sisting almost  entirely  of  testimony  as  to  tracks 
found  near  the  barnt  building  and  traced  to  his 
home,  which  closely  resembled  tracks  shown  to 
have  been  made  by  him,  and  there  being  some 
evidence  of  his  good  character,  and  no  satisfac- 
tory evidence  showing  any  motive  on  his  part  to 
commit  the  crime  alleged,  the  case  at  best  was 
an  exceedingly  weak  one,  and  if  the  conviction 
was  jnstifiea  at  all  it  was  barely  warranted. 
This  being  so,  and  the  newly-discovered  evi- 
dence strongly  snggesting  a  highly-probable 
cause  of  the  fire  ent^ely  consistent  with  the  in- 
nocence of  tlie  accused,  the  ends  of  justice  re- 
quire that  there  should  be  another  hearing. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Early  county; 
J.  L.  Sweat,  Judge. 

Jerry  Nix  was  convicted  of  arson,  and 
brings  error.  Reversed. 

The  following  is  the  c^dal  report: 

Jerry  Nix  was  charged  with  arson  In  burn- 
ing a  school  academy  In  Arlington,  Ga.  He  was 
convicted  and  sentenced  to  the  penitentiary 
for  life.  His  motion  for  new  trial  was  over- 
ruled, and  he  ^cepted.  The  motion  was  up- 
on the  general  grounds  that  the  verdict  was 
contrary  to  law,  evidence,  etc.  Also,  be- 
cause the  court  failed  to  charge  the  Jury  spe- 
cially that  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  did  toI- 
nntartly  make  tiacks  in  the  presence  of  the 
witnesses,  and  did  voluntarily  pull  off  his  shoe 
and  let  the  witnesses  put  If  into  the  traGkJi 
tliat  they  found  going  to  and  from  the  burnt 
house;  the  question  being  made  on.  the  trial 
of  the  case  that  the  defendant  was  under 
arrest  and  In  the  custody  of  an  olQcer,  and 
was  carried  from  John  Harrison's  house,  in 
Calhoun  county,  to  the  place  where  the  house 
was  burned  and  the  tracks  were  found,  against 
his  will,  and  that  he  was  ordered  and  re- 
quired by  the  officer  to  pull  off  his  shoe,  so 
that  it  could  be  fitted  to  the  tracks.  The  court 
did  give  the  general  charge  that  the  Jury 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused  before  he  could 
be  convicted.  Further,  because  the  court  err- 
ed in  not  ruling  out  part  of  the  evidence  of 
W.  D.  Cowdry,  in  which  he  testified  that  de- 
fendant was  a  carpenter  by  trade,  and  fol- 
lowed no  other  work  that  he  knew  of,  and 
that  there  was  not  much  carpentering  work, 
—not  at  that  time.  Defendant's  counsel 
moved  to  rule  ont  this  testimony  at  the  time 
It  was  offered,  but  the  ground  of  such  mo- 
tion does  not  appear.  Further,  because  of 
newly-discovered  evidence.  In  support  of 
this  ground  movant  produced  the  afildavit  ot 
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Joseph  Toniver  that,  on  the  night  of  Decem- 
ber  26, 18&t,  the  night  the  academy  was  burn- 
ed, be  paased  along  the  road  near  the  acade- 
my aboat  dark,  and  there  were  some  children 
aroTmd  the  house  shooting  firecrackers  or 
cannon  crackers,  and  that  he  never  tolA  de- 
fendant or  his  attorney  about  these  facts 
until  since  defendant's  trlaL  Also,  the  ajt- 
fldavlt  of  Hardy  Webb  that  he  was  In  Arling- 
ton on  the  evening  of  December  26,  1894; 
passed  by  the  academy  about  dark,  and  saw 
eome  children  aronnd  the  academy  and  on 
the  plazssa  of  the  academy,  shooting  fire- 
crackers and  other  fireworks;  that  early  In 
the  nlglit  it  turned  v^  cold,  and  the  ground 
was  frozen  over  hard  next  morning,  and  that 
It  would  have  been  Impossible  for  one  to 
have  made  a  deep  impresslcMi  by  his  tracks; 
and  that  he  nerer  told  defendant  or  his  at- 
torney about  these  facts  until  aft^  his  trlaL 
Also,  the  aflldaTft  of  Jake  Holmes  that,  on 
the  night  the  academy  was  burned,  it  turned 
very  cold  eariy  in  the  night,  It  having  rained 
In  the  evening;  that  he  was  out  that  night 
and  found  that,  about  10  or  11  o'clock,  the 
ground  was  frozen  hard,  and  one  walking  or 
mnning  could  not  have  made  a  track  im- 
pression on  the  ground;  and  that  he  did  not 
inform  defendant  or  his  attorneys  of  these 
facts  until  after  the  trial.  Also,  affidavits 
of  defendant  and  his  attorney  as  to  their 
ignorance  ot  the  evidence  above  stated  until 
after  the  trlaL  - 

B.  H.  Powell  ft  Btm,  for  plaintiff  in  emr. 
H.  a  Sheffield,  ScriL  Gen.,  W.  M.  Haiper,  and 
J.  M.  TnvelL  Atty.  Ooi.,  for  the  State. 

FBBOUBIAM.  Jndgment.raTwsed. 


(M  G*.  lU)  • 

COBB  T.  PRBPBRR?1D  MUT.  AGO.  ASS'N 
OF  NEW  TOBK  et  al. 

PBEFBRRED  MUT.  ACC.  ASS'N  OF  NEW 
TOEK  et  al.  v.  COBB. 
(Supreme  Court  of  Georgia.    Aug.  B,  1885.) 

Accident  Ihsorancb— Causb  or  Injdrt. 

1.  Where  an  acddeot  insurance  policy  in- 
sured the  person  to  whom  it  was  iBSued  "against 
bodily  injuries  effected  through  extemaL  vio- 
lent, and  accidental  means,"  and  on  the  trial  of 
an  action  thereon,  predicated  upon  the  loaa  of 
an  eye,  it  appeared  from  the  evidence  that  the 
plaintiff,  while  in  an  emadated  and  feeble  con- 
dition, after  safely  ali^rhtin;?  from  a  train,  car- 
ried his  baggatre.  weighing  from  60  to  80 
pounds,  a  distance  of  about  50  yards,  and  "in- 
jured hlmsplf  in  flomp  way  or  other"  in  bo  do- 
ing, so  that,  soon  after  putting  the  baggage 
down,  a  defect  in  the  vinion  of  one  of  his  eyes 
became  apparent,  whioh  finally  resulted  In  a 
total  lo«8  of  siEht  n«  to  that  eye,  and  it  also 
appeared  that  the  plaintiff  had  not  fallen  or  re- 
ccl  ed  a  blow  or  jar  or  shock  of  any  kind,  and 
that  there  was  nothing  unusual  in  his  manner 
of  carryinfT  the  bnggngo  or  in  his  locomotion 
while  so  doing,  no  case  for  a  recovery  was 
made.  Even  if  the  plaintiff's  Injory  was  at- 
tributable to  the  carrying  of  the  baggage,  it  was 
not  effected  by  "external,"  "violent,"  or  "acci- 
dental" means,  in  the  sense  in  whldi  tiiese 
Words  are  used  in  the  policy. 


2.  Without,  regard  to  other  tjnastlMu  made 
In  the  record,  the  judgment  of  nonsolt  was,  for 
the  reasons  above  Indicated,  rifSi^  rendered. 
(Syllabus  by  the  Gonrt) 

BrrcT  from  clt^  court  oC  Oolambas;  J.  L. 
WUIis,  Judge. 

Actl<m  by  W.  A.  Cobb  against  the  Pr^o^ 
red  Hntnal  Accident  Assodation  of  New 
York  and  others.  To  a  Judgment  of  nonmlt, 
both  parties  bring  error.  Affirmed. 

The  following  Is  the  official  reptut: 

The  petition  of  Oobb  all^d:  The  Prefer- 
red Mutual  Accident  Association  Is  Indebted 
to  him  $600,  besides  interest,  damages,  and 
attorney's  fees,  upon  a  policy  of  Insurance, 
copy  of  which  Is  attached,  issued  to  him 
May  18,  188S,  whereby  It  undertoc^  to  In* 
sure  him  in  divers  sums  In  the  policy  men- 
tioned, during  a  time  covering  and  Including 
Biay  11. 1891,  against  bodily  Injuries  effected 
through  external,  violent,  and  accidental 
means,  and  particularly  In  the  sum  <^  $660 
against  loss,  by  external,  violent,  and  acci- 
dental means,  of  an  eye.  On  May  11,  1891, 
without  fault  on  bis  part,  without  extra  ex- 
ertion or  unusual  risk,  and  In  the  perform- 
ance of  his  usual  and  custcHiiary  duties  as 
a  traveling  salesman,  carrying  trunks  and 
packages,  he  undertook,  from  necessity  Inci- 
dent to  his  duties,  to  move  and  place  said 
trunks  and  packages  from  off  and  near  the 
track  of  the  Arlington  Brancb  Ballroad.  In 
Dougherty  county;  and.  frcxn  his  effort  to 
do  so,  the  retina  of  his  right  eye  was  by 
accident  ruptured  and  Injured,  from  the  ef- 
fect of  which  the  vision  thereof  was  within 
90  days  from  said  date  totally  lost  and  de- 
stroyed. Immediately  thereafter,  as  soon  as 
said  accident  and  loss  was  ascertained,  de* 
fendant  was  furnished  with  full  wrltl^  no- 
tice and  proof  of  said  accident  and  Injury, 
and  with  full  particulars  of  the  same;  and 
thereafter,  at  a  time  when  he  had  a  right 
to  demand  payment  of  it  tor  said  loss,  he 
did  demand  payment  of  It  for  the  same, 
which  it  then  refused  to  pay,  and  has  ever 
since,  and  for  more  than  60  days,  failed  and 
refused  to  pay  him  said  sum  of  $650;  so 
that  he  sues  not  only  for  said  snm  and  in- 
terest, but  also  for  damages  and  attorney's 
fees.  Among  the  conditions  of  the  policy 
was  the  following:  "Immediate  notice  of  any 
accidental  injury  for  which  claim  might  be 
made  must  be  given  In  writing,  addressed  to 
the  secretaty  of  the  association  at  New 
York,  with  full  particulars  oi  tne  accident 
and  injury,  and  failure  to  give  such  immedi- 
ate written  notice  shall  Invalidate  all  claims 
under  this  insurance;  and  unless  afflrmatlre 
and  positive  proof  ot  injury  and  duration  of 
disability,  and  that  the  same  resulted  from 
bodily  Injuries  covered  by  this  Insurance, 
shall  be  furnished  to  the  association  within 
six  months  of  the  happening  at  such  acci- 
dent, then  all  claims  based  thereon  sibtdl  be 
forfeited  to  the  aBaotitatltm."  Defendant  de- 
murred to  the  petition  upon  the  following 
grounds:  (1}  The  aUegatlona  therein  are  not 
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sDfficient  to  entitle  plaintiff  to  recover.  OE) 
It  nowbwe  ^pean  tliw^  that  tbe  Injuries 
wwe  effected  throagb  external,  Tlolent,  and 
accidental  means.  (8)  The  manner  in  whlcb 
the  alleged  Injury  was  effected  Is  not  snffl- 
clentiT'  set  tortb  In  the  dedaration  to  entitie 
I^lnUff  to  recover.  (4)  It  does  not  appear 
from  the  declarati<Hi  that  plaintiff  has  com- 
plied -with  the  conditicHos  precedent  reai^d 
at  him  by  tiie  pott^  ot  insurance,  to  enUtie 
him  to  recover.  This  demnrrar  was  ovra<- 
mled,  to  which  mling  defendant  ercepted 
pendoite  lite^  and  as  to  it  assigns  error  In 
Its  cross  bill  ot  exceptions.  After  the  Intro* 
dnctlott  of  tb»  evidence  for  plaintiff,  the  de> 
foidant  moved  ^or  a  nonsuit  becanse  the  evi- 
dence submitted  did  not  entitle  plaintiff  to 
recover.  The  motion  was  granted,  to  which 
ruling  plaintiff  excepted. 

Plaintiff  testified:  "On  Hay  11, 1891. 1  was 
on  train  going  fnmi  Albany  to  Arlington,— 
a  fr^lit  tealn.  About  two  miles  ftom  A^ 
bsjiy,  the  oooductor  told  me  he  could  not 
carry  me  unless  I  had  a  mileage  book.  I 
did  not  have  such  Ixx^  and  got  the 
train,  and  my  baggage  was  taken  off  by  tbe 
pMter.  I  was  tiiem,  as  I  had  been  for  sev- 
eral year^  a  traveling  salesman,  and  eaxrled 
my  samides  and  bamcage,  which  weighed 
frmn  00  to  80  pounds.  There  was  no  vio- 
lence used  to  pot  me  off  the  train.  I  got  off, 
and  landed  all  tight  on  tin  side  Of  the  track. 
After  the  train  had  been  gone  about  two 
hours,  I  carried  my  baggage  over  to  the 
guano  factmy,  forty  or  fifty  yards,  and  put 
it  In  the  office.  It  was  a  very  warm  day.  I 
was  tiying  to  get  my  baggage  to  a  place  of 
safety.  I  Injured  myself  In  some  way  <x 
other  in  canyliv  it  over  to  a  place  of  safe^. 
Immediately  <m  leaving  the  room  I  carried  it 
to,  I  commenced  catefalz^  at  an  object  hang- 
ing «i  my  head,  and  continued  to  cateh  at 
things  that  way  until  my  vision  was  entirely 
gone.  I  then  went  back-  to  Albany,  and  re- 
mained there  five  or  six  hours.  I  walked 
back  to  Albany,  after  waiting  some  two 
hours  for  a  negro  to  bring  a  hack  that  I 
sent  for.  I  then  went  to  Ariington.  I  had 
a  physician  In  Albany  the  n«Et  day,— Dr. 
Brown.  He  simply  prescribed  for  me.  I 
went  to  my  place  at  Flat  Bock,  and  was 
there  for  a  few  days  only,  and  then  returned 
back  to  my  territory.  I  found  that  my  vi- 
sion was  gone,  and  went  then  to  eee  Dr. 
McIntoBh  for  treatmmt,  and,  finding  he  was 
in  Europe,  called  In  Dr.  Tullls,  who  treated 
me  for  three  weeks,  and  notified  me  he 
could  not  do  ai^irthing  tm  me.  On  July  7th 
I  came  to  Dr.  Bullard.  from  Thomasville, 
and,  after  an  esamlnatlon,  he  Informed  me 
that  my  eye  was  hopelessly  gone.  That  was 
the  first  Information  I  had  that  my  sight 
was  hopelessly  gone.  I  went  to  Atlanta, 
and  was  examined  by  Dr.  Crawford,  who  Is 
with  Dr.  Calhoun.  He  simply  confirmed  Dr. 
BuUard's  Btatement.  I  notified  the  company 
of  the  loss  of  the  eye  on  July  26th,  and 
made  this  claim.  I  had  given  them  notice 
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before  that  time,  to  wit,  on  July  14,  1891. 
I  had  lifted  the  same  baggage  often  when 

I  exhibited  samples.  I  had  moved  the  same 
baggage  before  and  had  no  injury  from  It 
My  baggage  consisted  of  a  sample  case  and 
a  v^^  (^esc(^.  I  had  been  carrying 
around  tiie  telescope  the  whole  Iwgth  of 
time  and  this  same  baggage.  I  have  cai^ 
rled  other  baggage  besides.  I  received  lett^* 
fnmt  the  company  of  August  22,  ISSL  Hisd 
been  engaged  as  a  tmvellng  salesman  six  or 
sevoi  years.  I  was  emaciated  from  having 
been  down  in  Florida  and  South  Qeoi^ 
some  six  or  eight  w^eks,  probably  longer, 
and  waa  rather  debilitated.  I  did  not  fiUl 
down  on  my  way  to  where  I  placed  the  bag- 
gage, niere  waa  ndthUig  unusual  about  my 
locomotion.  After  placing  my  baggage  in 
the  office  of  the  guano  company,  I  walked 
back  to  Albany.  Cannot  tdl  how  l<»g  I  waa 
walking  back^  I  was  unconscious  when  I 
got  to  the  hoteL  Was  very  much  fatigued 
by  the  walk.  Hy  uncmsclousness  came  on 
me  about  the  time  I  got  to  the  botedL  Was 
aroused  at  four  o'clock,  and  pursued  my 
Journey  to  Arlington.  I  saw  Dr.  Gambot- 
tie^  a  dentiBL  Dr.  Bullard  said  the  vislcm 
was  lost  and  the  eye  affected  from  a  de- 
tached retina.  I  notified  the  company,  and 
It  refused  to  pay  the  d^m,  and  refused  to 
send  me  blanks  to  make  out  claim  for 
loss."  Dr.  Ollbot  testified:  **I  have  been  a 
practicing  physician  fw  several  years. 
Plaintiff  has  been  my  patient,  and  I  have  ex- 
amined his  eyes  occasionally.  Would  say 
from  examination  which  I  made  that  the 
cause  of  the  loss  ot  his  vision  was  paralysis 
of  the  optic  nerve;  that  is,  the  retina.  He  had 
no  disease  when  I  treated  him  that  would  pro- 
duce it  The  InJmy  to  the  retina  'Is  usually 
done  from  a  Jar  or  strain.'  It  could  likely 
be  done  by  accident,— a  sudden  shock,  that 
may  cause  rush  ct  blood  to  the  eye  or 
brain.  The  retina  Is  an  optic  nerve,  but 
tb^  are  all  attached.  The  retina  Is'a  nerve 
that  runs  right  back  to  the  ball  of  the  eye. 
The  optic  nerve  is  a  nerve  that  runs  back  of 
the  head,  and  connects  the  brain.  The  ret- 
ina Is  connected  with  the  optic  nerve  and 
all  the  paraphernalia  of  the  eye,  more  or 
less;  and  the  real  trouble  Is  the  detachment 
of  the  retina.  A  man  falling  down  Is  liable, 
or  a  knock  In  the  head,  or  s«nethlng  of  that 
kind,  brings  it  on.  When  a  person  Is  debili- 
tated. It  affects  his  wbcde  nervous  system, 
more  or  less."  Plaintiff  put  in  evidence  a 
letter  from  defendant  to  him,  dated  New 
York,  August  22,  1891,  In  answer  to  a  letter 
of  plaintiff  of  August  1,  1891.  Defraidant's 
letter  stated:  "No  sufficient  explanation  Is 
given  of  your  omission  to  notify  the  associa- 
tion of  the  injury  to  your  eye.  In  accordance 
with  the  terms  of  the  policy.  You  state  In 
your  letter  of  the  Ist  Inst,:  *I  knew  on  May 

II  that  I  was  Injured,  but  did  not  know  un- 
til June  20  that  it  would  result  in  destroy- 
ing tbe  sight,  but  on  that  day  vision  was 
entlrdy  g(»ie.'  Having  this  knowledge,  you 
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tb^  waited  until  July  litb,  between  three 
and  four  weeks  after  being  aware,  as  you 
state,  that  'vision  was  entirrfy  gone.'  If  the 
policy,  by  Its  terms,  obligated  the  associa- 
tion to  recognize  valid  claims,  it  likewise  ob- 
ligated the  Insured  to  give  notice  of  Injury 
as  therein  required.  Inasmuch  as  this  pibUcy 
was  Issued  to  and  accepted  by  yon  subject 
to  Its  conditions,  as  Stated  In  the  first  clause 
thereof.  Notice  of  the  Injury  might  readily 
have  been  given  by  you  or  by  some  one  on 
your  behalf;  and,  In  absence  of  any  suffi- 
cient explanation  for  your  omission  so  to  do, 
we  are  obliged  to  disallow  the  claim."  Plain- 
tiff also  put  in  evidence  the  policy  sued  <m. 

G.  J.  Thorntcm  and  Morgan  McMlctaael,  for 
plaintiff.  Goetchlns  &  Ohappell,  for  defend- 
ants. 

PER  OURIAM.  Judgment  alarmed.  Onea 
bill  of  exertions  dismissed. 


(97  Oa.  835) 

BARNHART  v.  HALL  et  aL 

(Supreme  Ck>urt  of  Geor^a.    Aug.  6,  1895.) 

New  Trial— DiscKSTioM  of  Court. 

The  verdict  being  strongly  supported  by 
the  evidence,  and  no  error  havii^.  been  commit- 
ted by  the  judge,  either  in  his  InBtractioDH  to  the 
jury  or  In  the  admission  of  evidence,  his  dis- 
cretion in  relusing  a  new  trial  will  not  be  dia- 

(Syllabns  by  the  CourtV 

error  from  superior  court,  Greene  county; 
W.  P.  Jenkins,  Judge. 

Action  by  V.  S.  &  G.  A.  Hall  against  G.  B. 
Bamhart  on  an  account.  Plaintiffs  had 
judgment,  and  defendant  Iwlngs  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
V.  S.  &  G.  A.  Hall  sued  Bamhart  up<m  an 
account.  (The  declaration  is  not  In  the  rec- 
ord.) There  was  a  verdict  for  plaintiffs,  the 
amount  of  which  does  not  appear  In  the  rec- 
ord or  bill  of  exceptions.  Defendant  moved 
for  a  new  trial,  which  motion  was  overruled, 
and  to  this  ruling  he  excepted.  The  motion 
contained  the  general  grounds  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc.  Also, 
because  the  court  erred  in  not  granting  de- 
fendant's motion  for  nonsuit,  made  upon  the 
ground  that  plaintiffs'  evidence  did  not  make 
a  cause  of  action,  but  showed  at  most  only  a 
verbal  promise  to  answer  for  thedebt,  default, 
or  miscarriage  of  another,  which,  under  the 
statute  of  frauds,  was  not  actionable.  Because 
the  court  erred  in  admitting  the  following 
testimony  of  V.  S.  Hall:  "The  first  I  knew 
of  the  hands  [meaning  tbose  on  defendant's 
plantation]  obtaining  any  supplies,  was  when 
I  saw  our  bookl^eeper,  W.  L.  Bamhart,  the 
son  of  defendant,  selling  them,  who  said  that 
he  would  stand  for  the  hands  that  month, 
till  his  father  could  come  and  make  some 
arrangement  to  have  them  run,"— the  objec- 
tion of  defendant  being  that  no  agency  or 
other  privity  between  W.  L.  Bamhart  and 


defendant  was  shown.  Because  the  verdict 
was  contrary  to  certain  specified  portions  of 
the  charge.  Because  the  court  erred  In  char- 
ging: "If  the  jury  brieve  from  the  testi- 
mony that  the  plaintiffs  refused  credit  to  the 
bands,  and  did  not  agree  to  supply  them  until 
the  defendant  promised  the  plaintiffs  that 
he  would  see  the  debt  paid,  and  that  plain- 
tiffs should  not  lose  anything,  and  thereupon 
the  plaintiffs  supplied  the  hands  on  the  faith 
of  said  promise  alone,  then  the  defendant  is 
r^ponsible  for  the  debt."  Alleged  to  be  er- 
ror, because  not  warranted  by  the  evidence, 
and  because  it  makes  the  previous  refusal 
and  subsequent  granting  of  credit  the  sole 
test  of  whether  the  promise  was  original  or 
collateral,  when  they  should  be  treated  mere- 
ly as  circumstances  to  aid  In  the  detwmina- 
tlon;  and,  further,  because  such  a  test  per- 
mits the  promisees  to  regard  the  promise, 
otherwise  of  doubtful  construction,  as  orig- 
inal, when  the  prmnisor  may  never  so  have 
Intended  it,  the  court  nowhere  charging  that 
the  consent  of  both  parties  was  essential  to 
the  creation  of  an  original  liability.  Error 
in  charging:  "If  you  find  that  there  was  a 
contract,  and  that  the  understanding  or  in- 
tention of  the  parties  was  that  the  under- 
taking was  to  be  an  original  one,  and  not  a 
collateral  one,— that  is,  If  the  credit  was  ex- 
tended to  him,— he,  the  defendant,  would  be 
liable,  and  you  should  so  find."  Alleged  to 
be  error,  in  that  It  makes  the  giving  of  credit 
by  plaintiffs  to  defendant  the  test  of  whether 
the  undertaking  was  original  or  collateral. 
In  the  order  ovemillng  the  motion  for  new 
trial  It  is  stated  that  the  motion  was  over- 
ruled, plaintiffs*  attorney  having  written  off 
from  the  verdict  and  judgment  the  principal 
and  int»^  of  the  account  for  the  first 
month. 

Hart  ft  Sibley,  tor  plaintiff  In  wror.  H.  T. 
LewlB,  for  d^oidants  in  error. 

PER  CDRIAM.  Ju^^rment  affirmed 


(97  0».  3S») 

WHITAKER  V.  NEW  ENGLAND  MORT- 
GAGE SECURITY  CO. 
(Supreme  Court  of  Georgia.    Aug.  S,  1S9S.) 

EjEOTMBKT  — SUFPIClEHOr  OP  EVIDBSCB  —  MaSKB 

Propits— Instructiosb. 
According  to  the  principles  laid  down  br 
this  court  in  Jacksm  v.  Mortgage  Co..  16  S.  E. 
812.  88  6a.  7&B,  and  in  Stansefl  v.  Trust  Co. 

(decided  at  hia  term)  22  S.  E.  898,  the  evidence 
on  the  question  of  title  demanded  a  finding  in 
fa-Tor  of  the  plaintiff  for  the  premises  In  dis- 
pute, and  the  court  did  not  err  in  so  InstractiDg 
the  iary;  and,  it  not  appearing  that  there  waH 
any  error  in  the  tlnding  as  to  mesne  profits,  tliis 
matter  having  been  properly  snbmltted  to  the 
jury,  the  motion  for  a  new  trial  was  rightly 
overruled. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Baldwin  county; 
W.  F.  Jenkins,  Judge. 

Action  by  the  New  England  Mortgage  Se- 
curity Company  against  James  O.  Whitaker 
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to  recoyer  land.  PlalntUt  had  judgment, 
and  defendant  brings  mtot.  Affirmed. 
The  following  Is  .the  oOxHal  repOTt: 
The  New  En^and  Mortgage  Security  Ckun- 
pany  Boed  J.  0.  Whltaker  tor  1.300  acres  of 
land  In  Baldwin  connty,  described,  known 
as  the  "James  Whltaker  Plantation." 
Among  the  deeds  mentioned  in  the  abstract 
of  title  mm  a  deed  trvm  William  B.  Hay- 
good  to  Obarles  U  Flint,  dated  Febrtuur  26. 
1883w  D^fflidant  pleaded  the  g«ieral  Issue. 
AIs(^  that  the  deed  from  mygood  to  Flint 
was  T<M  f (HT  usury,  because  made  to  secure 
the  payment  of  notes  In  Mew  ^ork  with  8 
pa  cent  Interest,  which,  undw  the  New 
York  law,  annulled  the  entire  contract,  fn- 
cluding  notes  and  deed;  and  because  the 
sum  borrowed  by  Haygood  from  Flint  was 
(Hily  94,000,  whereas  the  secured  notes  for  the 
same  were  for  $5,000,  with  8  per  cent  Inter- 
eat  thereon*— a  mere  device  to  evade  the 
usury  law  and  reserre  10  per  cent  upon 
the  sum  borrowed.  There  was  a  verdict  for 
plaintiff  for  the  premises  and  for  9162  mesne 
pn^ts.  Defendant's  motion  for  new  trial 
was  overruled,  and  he  excepted.  The  mo- 
tion was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc. 
Also,  because  the  court  Umited  ttie  Inquiry 
before  the  Jury  to  the  sole  question  of  the 
amount  of  mesne  profits  to  be  found  against 
defendant;  that  the  court  directed  the  jury 
to  find  the  premises  sued  for  for  plalntlfC. 
Further,  because  the  court  refused  to  charge 
the  jury  "upon  the  principles  of  law  arising 
upcm  the  facts  submitted  and  proved."  Upon 
the  trial,  plaintiff  introduced:  Deed  fmn  H, 
BItssard  to  James  O.  Whltakw,  dated  An* 
gust  23, 1881;  deed  from  Murray,  assignee  In 
bankruptcy  of  J.  0.  Whltaker,  to  Waltzf^der 
&  Go.,  dated  June  22, 1860;  deed  from  Back* 
ee,  assignee  In  banknqttcy  of  Waltzfelder  ft 
Oa,  to  Samuel  Walker,  dated  Jannair  16, 
1877;  deed  from  Samud  WaSk&e  to  li.  N. 
Calloway,  dated  January  3, 1879;  deed  fnnn 
L.  N.  Galloway  to  W.  E.  Haygood.  dated 
January  20, 1883;  deed  ftom  W.  B.  Haygood 
to  Oharles  Flint,  dated  Febraair  26,  1880; 
and  deed  f^un  Flint  to  plaintiff,  of  the  same 
date.  These  deeds  were  all  made  In  GecHv 
gla.  except  the  last  which  was  made  In 
Massachusetts.  The  deed  from  Haygood  to 
Flint  recited  that  it  was  made  by  Haygood 
to  secure  a  loan  of  $6,000  made  him  by  Flint 
under  the  condition  of  a  bond  to  reconvey 
executed  by  Flint  made  part  of  the  deed, 
and  the  deed  and  bond  executed  to  conform 
to  section  1069  et  seq.  of  the  Gode  of  Georgia, 
naintiff  also  introduced  Haygood's  note  for 
95,000  principal,  with  Interest  coupons  an* 
nexed,  bearing  8  per  cent  Interest  dated 
Febmary  26, 1886,  executed  at  MllledgevUle, 
Qa.,  and  ^lyable  to  the  order  of  Flint  at  the 
office  of  the  Cwbln  Banking  Company,  New 
York,  N.  Y.,  which  note'  embodied  the  debt 
secured  by  the  deed  of  Haygood  to  Flint. 
J.  a  Whltaker  testified  for  plaintiff  that  the 
pranl^.  when  he  first  knew  them,  were 


owned  by  and  were  In  the  possession  of  his 
tether,  J.  G.  Whltakor,  and  so  continued  un- 
til th^  wore  sold  by  his  father's  assignees 
to  Waltzfelder  ft  Co.,  who  were  In  posseaslon 
until  they  were  sold  by  the  assignee  of 
Waltefelder  &  Co.,  and  purchased  by  WsUet 
er,  who  sold  to  Calloway,  who  was-  In  posses- 
Aw.  until  he  sold  to  Haygood,  and  Haygood 
went  into  possession  and  was  In  possession 
<m  Febmary  26, 1886,  when  he  conveyed  the 
land  to  Flint  and  remained  in  possession  un- 
til witness  bought  the  land  at  shaiff'f  sale 
In  February,  1890,  since  which  time  witness 
has  been  in  possession;  that  witness'  only 
claim  of  titie  Is  the  cwveyance  to  him  by  the 
sheriff;  that  witnras  knew  of  the  negotia- 
tion between  Haygood  and  Bobinson  for  the 
95,000  loan  made  by  Flint  to  Haygood,  and 
that  Haygood  had  conveyed  the  land  to  Flint 
to  secure  the  loan  bef(ne  the  Judgment  was 
obtained  under  which  the  sheriff  sold  and 
witness  purchased  In  1800;  that  the  lands 
were  wOTth  an  average  of  about  9220  p»: 
year  rent  but  this  is  more  than  witness  has 
received  from  them;  that  the  lands  are  worth 
betwcMt  94,000  and  95,000;  that  witness  sup- 
poses he  saw  the  papers  which  passed  in 
the  loan  transaction,  and  he  never  saw  any 
bond  to  reconv^  ftom  Flint  to  Haygood ;  and 
that  Haygood  was  a  resident  of  Baldwin 
county,  Ga.,  when  the  95,000  note  was  made. 
D^endant  introduced  deed  from  j^lntlff  to. 
Haygood  to  the  premises,  dated  September 
27, 1880,  and  recorded  November  10, 1889,  re- 
citing Uiat  it  was  made  to  enferce  lien  of 
Judgment  upon  the  95,000  note,  under  section 
1970  of  the  Gode.  Also,  order  of  court  dis- 
missing the  levy  of  fl.  fa.  of  plaintiff  against 
Hayfl^wd,  Issued  from  said  Judgment  dated 
Felvuary  11, 1891.  Also,  two  Baldwbi  supe- 
rior court  ft.  fas.,  January  term,  1888,  in  fa- 
vor of  J.  G.  Whltaker  (defendant  In  the 
present  case)  against  W.  B.  Haygood,  levied 
on  the  land  In  dispute  DecembM-  ^  1889, 
with  entry  of  the  sheriff  tiiat  the  land  was 
sold  under  said  execnticm  Febmary  4,  1800. 
Also,  an  executlrai  ^m  the  same  court  at 
the  same  term  and  between  the  same  parties, 
with  the  same  entries  by  the  sheriff,  and  two 
Justice  court  executions,  January  term,  1888, 
between  the  same  parties,  with  like  entries. 
Also,  sheriff's  deed  to  the  land  to  said  Whita- 
kv,  February  4,  1890.  Also,  the  New  York 
usury  statute,  showing  the  highest  rate  ot 
interest  allowed  by  the  laws  of  New  York 
to  be  6  per  cent  per  annum,  and  all  contracts 
reserving  a  higher  rate  to  be  void.  W.  B. 
Haygood  testified;  "I  applied  to  Robinson 
for  96,500  loan,  contracted  for  ^,000,  and  re- 
ceived 94,000,  giving  the  note  for  95,000, 
above  mentioned,  before  getting  It  I  never 
relived  any  bond  for  tities.  I  paid  what 
int«est  I  did  pay  on  this  debt  to  the  Oorbln 
Banking  Company  by  checks  on  New  York. 
I  signed  the  agreement  employing  Nelson  ft 
Barker  as  my  agents  to  negotiate  the  loan 
for  me,  and  agreed  to  pay  20  per  cent,  com- 
mission to  them  out  of  the  loan.   I  do  not 
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know  bow  mucb  money  Flint  paid  to  the 
Corbln  Banking  Company  for  me.  I  signed 
the  receipt  tor  the  money,  reciting  that  I  had 
received  the  $5,000  from  the  Corbln  BanlEing 
GomiKLayt  leu  commlaalonB  as  agreed;  and 
alao  signed  the  appUcathm  tor  the  loan."  In 
'rebuttal,  .{dalntlff  produced  the  application 
for  the  loan,  and  Haygood's  agreement  with 
Ndson  &  Barker,  making  than  hts  agents  to 
negotiate  the  loan  tor  him,  and  agreeing  to 
pay  them  20  per  cent  conunlsalons,  to  pay  8 
per  cent  Intwest  on  the  loan.  etc.  The  aj^- 
pllcatlMi  for  the  loan  contained  a  descrlpUw 
of  the  land  offered  as  security,  and  a  state- 
m«it  that  Haygood  understood  that,  If  the 
api^lcatlon  were  negotiated  by  Nelara  & 
BarkOT,  it  would  be  upon  the  representations 
tbnein  ccmtained,  which  wese  tme,  ai^ 
were  made  by  him  to  be  used  by  Melsm  & 
Barker  as  bis  sgento'ln  procuring  the  loan. 
jUso,  the  receipt  ot  Haygood,  above  men- 
tioned, for  »5,00a  Plaintiff  Introduced  other 
testimony,  to  the  effect  that  the  business  of 
Nelson  A  Barker,  a  firm  of  Atlanta,  Oa.,  was 
the  negotiation  ot  loans  for  such  jfemmn  as 
raaplf^ed  tbemi  that  they  were  employed 
Haygood  to  negotiate  the  loan;  that  through 
the  Corbln  Banking  Company  as  Interme- 
diu-y  th^  negotiated  the  loan  with  Flint, 
who  vrtiB  then  president  of  plaintiff;  that  the 
Corbln  Banking  Company  then  sent  them  a 
check  ttx  the  9^000,  less  10  per  cent.,  the 
amonpt  ot  the  commlsd«is  of  said  banking 
company;  that  neither  Nelson  nw  Barlw  nor 
the  firm  had  any  interest  In  or  connection 
with  Flint  or  his  company,  and,  -when  they 
f(«warded  application  for  their  customers 
to  the  Corbln  Banking  Company,  did  not 
know  who  would  accept  the  same;  and  that 
the  commlssitMis  which  Haygood  agreed  to 
pay  were  divided  between  Nelson  ft  Barker, 
the  Gorbin  Banking  Company,  and  Boblnson, 
the  local  agent  of  Haygood.  The  dcvk  of 
Baldwhi  superior  court,  who  was  clerk  In 
1886,  testified:  "Tbe  deed  of  reconveyance 
from  plaintiff  to  Haygood,  dated  September 
27,  1889,  and  recorded  November  19,  1889, 
was  filed  in  my  office  t<a  record  by  i»lalntiff. 
It  was  not  delivered  to  Haygood  by  m^  nor 
has  he  paid  me  any  part  of  the  debt  for 
which  the  $6,000  note  was  given." 

C.  P.  Crawford,  for  plaintiff  In  error.  Wm. 
E).  Simmons,  for  defendant  in  error. 

FEB  OUBIAH.   Judgment  affirmed. 


(97  Oft.  S70) 

UcCLUNO  T.  AH08  et  ml 
(Supreme  Conrt  of  Georgia.   Aug.  5,  1896.) 
SOTFioiiNOT  or  Petition— DisxiBSAi.. 
It  appearing:  from  the  allegations  of  the 
plaintiff's  petition  that  he  set  forth  no  canae  of 
action,  egaitable  or  otherwise,  there  was  no  er- 
ror in  diamiaaing  the  aame  on  demurrer. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  But^  Judge. 


Action  by  8.  J.  Ifcdung  against  Geoige 
W.  Amoe  and  othm.  Tbe  action  waa  dis- 
missed on  motlm,  and  ^aintiff  Mngs  enor. 
Affirmed. 

The  following  is  the  <^cial  report; 

The  case  of  Mrs.  8.  J.  McClung  against 
George  W.  Amos  et  aL  cunlng  oi  to  be 
heard,  the  defendants  moved  to  dismiss  tbe 
petition  for  want  of  equity.  The  motion  was 
sustained,  and  to  this  rollng  plaintiff  er- 
cepted.  The  petiti<m  allied:  On  Decemb^ 
23,  1888,  petitioner's  father,  Samod  Amos, 
died  Intestate  leaving  a  eonsldezalde  estate 
of  realty  and  penKmalty,  worth  some  $4^000. 
He  left  as  his  only  iuHn  at  law  bla  widow, 
Slizabeth;  his  children,  Geocge  W.  Ttiomas, 
Jennie  HcDanlel,  and  petltUm«,  all  over  21 
years  old  except  Th<nnaa,  who  was  about 
20.  At  the  time  ot  her  flath»*a  daalb  she 
Uved  some  distance  from  him,  but  m&t  to 
bis  house.  She  had  been  about  home^  tat  a 
conBlderable  time,  but  llttie;  had  a  very 
imperfect  knowledge  of  his  effects,  and  was 
wholly  dependent  on  h&r  motha,  hor  brotii- 
ers  and  sister,  and  her  slstor's  husband, 
George  McDaniel,  for  any  information  as  to 
his  effects.  Soon  after  bis  death  they  all 
assembled,  and  detmnlned  then  and  tbaee 
to  divide  his  estate  without  any  admlnlstra^ 
tlon.  and  within  less  than  a  week  AtUx  her 
father's  death  entered  into  an  agreem^l  to 
BO  divide,  and  called  to  their  assistance  S. 
M.  Brannon  to  draft  a  written  agreement 
therefor,  who  drew  np  the  paper,  copy  at 
which  is  attached.  Petitioner,  relying  <m  the 
heirs  above  named,  and  expecting  them  not 
to  eetik  any  advantage  of  her  alone,  acted  in 
the  matter  as  th^  said,  bdng  totiUly  unac- 
customed to  boslnesa  Sh^  together  with 
them,  signed  the  paper,  believing  and  being 
Informed  at  the  time  that  the  property  set 
^;>art  as  the  share  of  her  mother  was  for  her 
use  during  her  life.  She  avers  tluit  was 
the  agreement  and  that  she  was  to  have  tbe 
use  of  the  property  so  set  apart  as  her  share 
in  tbe  agreement  for  life,  and  that  at  ha 
death  the  same  was  to  be  divided  between 
the  children  of  Samuel  Amoe;  and  petitions 
signed  the  agreement  believing  it  was  so 
expressed  tber^n,  and  never  would  have 
signed  it  If  she  had  known  It  ms  as  It  ap- 
pears. In  pursuance  of  said  agreement.  Bird, 
McCnIlougb,  and  Brannon,  on  December  29, 
ISSS,  proceeded  to  make  said  division,  ss 
will  appear  by  exhibit  attached.  Immediate- 
ly afterwards  all  the  heirs  went  into  possee- 
sion  of  the  innperty  set  off  to  them,  respec- 
tive, the  several  children  having  bid  off 
what  they  received,  and  said  Elizabeth  tak- 
ing the  portion  set  off  to  ber  as  her  share, 
without  sal&  Bird,  McCullough,  and  Bran- 
non In  said  division  decided  that  petititmer 
had  received  more  than  an  equal  share,  and 
was  doe  to  George  W.  Amos  $74.25,  toe 
which  she  gave  Iilm  her  note.  She  bouf^t 
and  received  In  the  division  the  west  half 

of  lot  212  In  the    district  of  Harris 

county.  Soon  after  she  wait  Into  possession 
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ot  Bald  laud,  a  fl.  fa.  agalnat  George  inu» 
levied  on  Ub  interest  In  said  w«t  balf,  and 
was,  under  the  levy,  stdd  by  tbe  sheriff,  and 

bid  off  by  -.  .   She  is  informed  and  be* 

Ueres  that  Jennie  McDanlel  was  Ibe  bidder; 
at  any  rate,  lhat  she  holds  a  deed  either 
from  the  sheriff  or  from  the  purchaser  at 
said  sale^  and  now  claims  at  least  &  one-fitth 
of  the  land  so  received  in  said  division 
petitioner.  Some  two  or  more  montbs  after 
said  division,  the  said  hdrs  at  law  condnded 
It  was  best  to  have  tiie  estate  administered; 
that  they  would  do  away  with  the  agree- 
ment and  divlskm  made  thereunder;  and  that 
Brannon  should  be  the  administrator.  Brau- 
non  applied  for  lett^  and  citation  was  duly 
pnUlshed,  but  for  some  reason  IBrannon  fail- 
ed to  get  letters.  Under  said  last  agreeniffiit 
petitioner  called  on  Geox^  W.  to  d^ver  up 
the  note  she  gave  hlm,,and  he  did  so.  Shice 
then  he  has  sued  her  for  the  $74.26,  obtained 
a  judgment,  and  levied  the  fl.  te.  on  said  west 
half  (tf  lot  Na  212.  Brannon,  in  drawing 
up  the  first  agreement.  In  uid  by  wtddi  said 
Elixabeth  received  the  htnue  place  in  Talbot 
county,  consisting  of  land,  fumltore,  two 
mules,  a  horse,  wagon,  buggy,  live  stock,  etc., 
also  lot  of  land  206  In  Harris  county,  and 
five  bales  of  cotton,  ^ew]  It  was  the  In- 
tention of  the  several  heirs  to  give  her  all 
of  s^d  proper^  for  life,  and  that  at  her  deatti 
so  much  of  It  as  was  not  consumed  by  her 
in  her  support  should  be  divided  share  and 
share  alUce  between  tiie  other  beini.  By 
mistake  tx  fraudulent  design  on  the  part  of 
Brannon,  the  same  was  given  her  in  said 
written  agreement  as  hers  absolutely.  The 
second  agreement,  canceling  said  first  agree- 
ment, and  by  which  the  estate  was  to  be 
admlnlfitered,  completely  canceled  the  first, 
and  put  the  property  tbe  several  heirs  had 
received  back  in  the  estate  to  be  administer- 
ed, and  also  canceled  all  notes  given  to  equal- 
ize said  division,  and  especially  the  note 
given  by  petitioner  to  George  W.,  and  in 
compliance  with  wlilch  he  surrendered  the 
note.  Notwithstanding  said  facts,  said  Eliz- 
abeth, George  W.,  and  Thomas  refused  to 
stand  up  to  the  last  agreement,  and  each 
obtained  all  they  had  received  from  the  es- 
tate, and  George  W.  Is  trying  to  force  a  sale 
under  his  judgment,  notwithstanding  his  In- 
terest In  the  west  half  of  lot  212,  received 
by  petitioner,  has  been  sold  to  pay  off  an  old 
execution  against  It  Petitioner  prayed  for 
injunction  against  said  other  heirs,  restrain- 
ing them  from  further  using  and  holding 
any  of  the  estate  of  Samuel  Amos;  and  re- 
straining George  W.  from  further  proceed- 
ing with  his  said  Judgment  and  fi.  fa.  Also, 
for  decree  that  the  estate  of  Samuel  Amos 
be  taken  charge  of  by  some  proper  adminis- 
trator, to  be  appointed,  and  duly  adminis- 
tered and  divided  under  the  law.  Also,  for 
decree  that  Jennie  McDanlel  surrender  up  all 
claims  she  may  have  to  the  Interest  bought 
by  her  or  those  from  whom  she  claims  title 
to  lot  212,  for  general  ^llef,  and  for  sub- 


poena against  said  otbor  bdra,  Thomas  be- 
ing now  21  years  old. 

J.  H.  Worrlll,  for  plaintiff  In  error.  Henry 
Pwsons  &  Son,  J.  L.  Willis,  and  J.  J.  Bull, 
for  d^endants  In  error. 

PBB  OUBIAM.  Judgment  affirmed. 


(97  Qa.  301) 

ATLANTA  &  W.  P.  R.  C30.  v.  THOHNTON. 
<8apreme  Court  of  Georgia.  Aug.  5,  1885.) 

jBaILROID    COUPANIES  —  KiLLIKO  OF  AnIHALS  — 
SD7FICIBN0T  OF  EVIDCNOB. 

The  plaintifFa  evidence,  aided  by  the  Ie> 
sal  presumption,  making  a  pt^a  fade  case  for 
a  recoverv,  the  verdict  in  his  favor,  after  its 
amroval  oy  the  trial  judge,  will  not  be  dis- 
tarbed.  Although  the  testimony  of  the  defend- 
ant's main  witoeBB  ma;,  when  taken  alone, 
have  been  sufficient  to  establish  due  diligence 
on  the  part  of  the  defendant,  there  was  other 
evidence  warranting  the  jury  in  discrediting  the 
testimooy  of  this  witness. 
(SyllaboB  by  the  Coort.) 

Brror  from  superior  court,  Troup  county; 
S.  W.  Harris.  Judge. 

Action  by  J.  P.  Thornton  against  the  At- 
lanta  &  West  Point  Railroad  Company. 
Plaintiff  had  Judgment,  and  defendant  brings 
error.  Afilrmed. 

The  foUowlng  is  the  ofllclal  report: 

Thornton  sued  the  railroad  company  In  an  ' 
action  <3i  damages  for  killing  stock,  and  ob- 
tained a  verdict  for  $100.  The  motion  for 
new  trial  made  by  defendant,  on  the  general 
grounds  alone,  was  overruled,  and  It  except- 
ed. Allen  Hogg  testified;  *T  was  standing 
near  the  railroad  at  the  crossing,  and  saw  the 
train  strike  the  cow  and  bull,  and  knock 
them  off.  The  train  was  running  30  or  35 
miles  per  hour.  I  showed  Mr.  Bagsdale 
where  they  were  struck,  and  he  and  I  meas- 
ured up  to  the  point  of  curve.  The  engineer 
blew  his  whistle  before  striking  the  stock. 
The  train  did  not  slack  its  s[>eed.  I  also 
measured  the  distance  with  Mr.  Thornton 
from  where  the  cattle  were  struck  to  where 
he  decided  they  could  tiave  been  seen.  It 
was  750  feet  to  the  point  where  they  might 
have  been  seen.  When  I  measured  with  Mr. 
Bagsdale,  they  stopped  at  the  point  of  the 
curve."  Plaintiff  testified:  "1  saw  the  place 
where  the  stock  was  killed.  The  train  knock- 
ed the  cattle  about  150  feet  The  place  where 
they  were  struck  was  about  387  yards  before 
reaching  the  public  crossing.    Gould  see  a 

man  about   yards  up  the  track  at  the 

place  where  the  stock  [were],  t  think  a 
man  elevated  as  high  as  one  would  he  on  an 
engine  could  see  from  a  distance  of  some 
400  yards  before  reaching  the  place  where 
the  cattle  was  killed.  The  cattle  was  worth 
$100.  It  is  up  grade  in  the  direction  they 
were  going."  Bagsdale  testified:  "I  visited 
the  place  of  killing  the  stock,  and  Allen  Hogg 
showed  me  the  place  where  stock  was  killed, 
and  it  was  140  yards  from  the  point  where 
they  were  struck  to  the  point  of  the  curve. 
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The  stock  was  Btrack  outside  of  the  blow 
poBt.  Tbe  posts  are  400  yards  from  ttae 
croBsiDg.  At  least,  I  placed  It  tbat  distance. 
If  It  bas  been  moTed,  I  do  not  know  It"  An- 
other witness  testified  tbat  tbe  stoc^fc  were 
struck  Jnst  onttide  tbe  blow  post;  tbat  tbe 
blow  post  was  400  yards  from  tbe  crossing; 
and  tbat  It  was  140  yards  from  ttae  point 
wbere  the  stock  were  stnu^  to  the  point  of 
the  curre.  For  ttae  defnidant,  Sam  Foster 
testified:  "Was  engineer  oa  ttae  train  which 
killed  tbe  stock.  It  was  a  passenger  train. 
It  .was  numlDg  about  26  or  80  miles  an  hour. 
ETerythlng  was  in  good  order.  I  saw  the 
etodk  as  tb^  struck  the  stial^t  After  lock- 
ing around  tbe  curve,  I  saw  them  as  mxa  as 
Is  was  poBslUe  to  see  them;  and,  as  soon  as 
I  saw  than,  I  undertook  to  etott  the  tmln, 
and  did  all  I  could  to  stop  It.  I  put  on  the  air 
brakes,  and  blew  tbe  catUe  alarm.  I  could 
do  no  more.  I  did  not  reverse,  tot  It  would 
not  belp  me.  I  was  somewhere  about  100 
yards  from  them  when  I  first  saw  them.  I 
did  all  I  coidd,  and  it  was  Impossible  to  stop. 
It  could  not  be  st(^»ped  in  tbat  dlstanca** 
On  cross-examination  this  witness  was  asked 
If  be  did  not  testify  before  Judge  Turner 
(Judge  of  the  county  court,  befwe  whom  tbe 
case  was  first  tried)  tbat  he- did  see  the  stock 
about  140  yards,  tiiat  they  were  on  tbe  track 
coming  towards  Urn,  and  that  be  thought 
they  would  get  off  the  track,  qnd  that  be 
could  stop  his  train  In  100  yards.  This  state- 
ment he  denied  having  made.  Judge  Turner 
testified  tbat  hla  recollection  was  not  distinct 
about  tbe  matter,  but  that,  to  bis  best  recol- 
lection, Foster  testified  that  he  saw  or  could 
hare  seesi  ttae  cattle  about  160  yards,  and  that 
he  could  stop  hla  train  In  100  or  — —  yards; 
tbat  he  was  on  the  conrez  side  of  the  curre, 
and  could  only  see  the  cattle  about  160  yards 
from  him;  that  he  could  either  bare  stopped 
the  engine  or  have  saved  the  cattle  If  one  or 
two  things  did  not  occur.  Witness  could  not 
say  what  be  said  was  tbe  trouUe.  He  said 
the  engine,  boiler,  and  smokestack,  etc.,  ob- 
structed his  TleWt  and  that  a  man  on  the  in< 
ner  side  of  the  curve  could  see  cattle  easier 
or  quicker,  as  the  engines  are  built  so  high 
and  large;  that  he  thought  the  cattle  were 
crossing  the  railroad,  and  turned  on  and  pur- 
sued tbe  track.  T.  H.  WUtaker  testified: 
'%  as  counsel,  quesUcmed  Engineer  Foster  in 
county  court.  He  never  did  say  be  could 
hare  stopped  his  engine;  swore  be  tried  to 
stop  it  as  soon  as  he  could  see  the  cattle  of 
Thornton.  His  testimony  Is  substantially 
here  now  as  It  was  then,  and  I  remember  it 
He  then  used  word  feet'  in  statb^  these 
distances;  as,  be  was  300  or  400  feet  from 
cattle,  wbere  now  be  says  about  ISO  yards, 
or,  as  lost  there  stated,  140  yards.  The  dis- 
tance he  gives  in  about  same  words,— feet 
and  yards  changed,  and  figures  changed  to 
correqwnd.  I  remember  wdl  that  I  tiled  to 
emphasize  it  in  county  court  that  Foster  vras 
swearing  there  that  he  did  all  he  could  to 
atop  engine,  and  to<A  no  chances,  but  tried  to 


Avoid 'a  collision  with  cattle,  far  It  endan- 
gered himself,  and  that  he  once  was  ditched 
and  bad  an  arm  broken  by  strlkli^  cattle 
with  his  engln&"  Plaintiff  furtber  testified 
that  Fosta,  in  Ills  evidence  before  Judge 
Turner,  swore  that  he  did  see  the  cattle  on 
the  track  crossing  towards  him  about  140 
yards;  that  he  thought  ttaey  would  get  off 
tbe  track;  and  tbat  he  could  have  stopped  his 
train  In  100  yards;  that  tbe  fireman.  Heard, 
swore  before  Judge  Turner,  that  he  was 
standing  at  tbe  ^ndow,  Hxiking  out  wbm 
be  first  saw  tbe  cattle;  the  carve  was  a  voy 
gradual  one  from  tbe  point  of  tte  curve,— 200 
yards;  there  wrae  <m]y  6  feet  out  of  line; 
and  that  he  measured  It 

T.  H.  Whitaker  and  Dorsey,  Brewster  & 
Howell,  for  plaintiff  In  error.  Longl^  ft 
Longley,  for  defendant  In  error. 

FEB  OUBIAM.  Judgment  affirmed. 


WOODS  T.  ALMAND  et  aL 
(Snpreme  Court  of  Oeor^  Aug.  6,  18^) 

MORTQAGB  FOBECLOStmi  —  SumciBXCI  OF  FlU 

or  PATMBirr. 
Although  It  was  probably  Intended  bj 
pe  plea  to  aUege  that  the  mortgage  sought  to 
be  foreclosed  was  given  only  as  caUatmU  ■ecn- 
rity  tor  the  payment  of  an  open  account  which 
the  defendant  contemplated  contracting  with 
the  plaintiff  at  the  time  the  mortgage  was  exe- 
cuted, and  that  this  accooot  was  afterwards 
folly  paid  off  and  discharged,  the  plea  in  &ct 
fftllB  too  far  short  of  distinctly  and  plainly  mak- 
ing then  allegations  to  render  It  good  against  a 
demurrer  alleging  that  it  did  not  clear^  and 
distinctly  set  out  any  matter  of  defense^ 
(Syllabus  by  the  Cktartt 

Error  from  superior  court,  Butts  county; 
J.  J.  Hunt,  Judge. 

Action  to  foreclose  a  mortgage  by  Almand 
&  Moon  against  J.  A.  P.  Woods.  To  a  Judg- 
ment for  plaintiffs  on  demurrer  to  his  plea, 
defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Almand  &  Moon  brought  tbelr  petition 
against  Woods,  alleging:  That  on  Pebmaiy 
9,  1892,  he  executed  and  delivered  to  them  a 
mortgage  note,  which  became  due  on  October 
1,  1892.  for  $492.21  principal.  Tbat  defend- 
ant falls  and  refuses  to  pay  the  principal  and 
interest  due  thereon,  though  often  so  request- 
ed. That  to  secure  said  principal  and  Inter- 
est and  other  items  that  might  become  due 
and  owing  to  them  said  Woods  mortgaged  to 
plaintiffs  "the  following  described  property: 
'One  hundred  acres  of  land,  being  and  lying 
In  the  616th  dist,  bounded  as  follows:  North, 
Flnctaer  &  Wilson;  south,  by  John  Thompson; 
east,  by  Llndsy  Woods;  west,  by  J.  W. 
Welch;*  and  other  personal  property  fn  said 
mortgage  named.  That  tbe  real  estate  so 
mortgaged  lies  and  Is  situate  in  tbe  county 
and  state  aforesaid.  That  the  personal  prop- 
erty is  of  little  or  no  ralne."  etc.  Plaintiffs 
prayed  for  rule  nisi  to  foreclose  the  mort- 
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Rage.  Id  defendant's  answer  to  the  rule  nisi 
&e  alleged  that  his  "obligation  as  to  said 
raorlgage  has  long  since  been  entirely  dls- 
cbnrged;  that  said  m<Hrtgage  was  given  as 
security  only,  and  for  the  purpose  of  trading 
on  an  open  account";  that  he  "has  paid  plain- 
tiff in  full  of  ail  Indebtedness  whatever";  that 
lie  "owns  no  land  as  described  In  the  peti- 
tion, nor  did  he  dictate  any  such  descrip- 
tion"; and  "tliat  he  is  not  indebted  to  plain- 
tftf  in  any  manner  or  form  whatever."  This 
plea  was  sworn  to  by  defendant  It  was 
stricken  on  demurrer,  because  It  did  not  dear- 
ly and  distinctly  set  out  any  matter  of  de- 
fense. Defendant  excepted,  alleging  that 
this  decision  was  contrary  to  law;  that  he  or 
his  att(»iiev  never  had  notice  of  said  demur- 
rer (which  was  heard  when  reached  on  call 
of  docket);  and  that  said  demurrer  was  made 
on  the  day  next  to  the  last  day  of  cour^  and 
passed  on  the  same  day. 

Hay  &  Ray,  tar  plaintiff  in  error.  7.  A 
Wright  for  defendants  In  error. 

PER  CURIAM.  Judgment  affiimed. 


(97  Ga.  m) 

TILLHAN  r.  GBOROIA  L0AI7  &  TRUST 
00. 

(Supreme  Court  of  Georgia.  Aag.  12, 1895.) 

EXBCDTIOS— ISTBRVBSTIOIT— EVIDKNOB— In- 
aTRDCTlONS. 

It  does  Dot  appear  from  tlie  record  that 
ai^  errw  was  committed  in  admitting  or  in 
rejecting  testimony;  afid,  in  view*  of  the  issneB 
involved  and  of  the  evidence  introduced,  there 
was  no  error  in  gualiffing,  as  the  court  did,  the 
plaiutiS's  requests  to  (^barge,  nor  in  giving  the 
charges  c(»nplained  ot  verdict  was  amply 
tiupported,  uid  there  was  no  error  hi  denying  a 
new  trial. 
(SyllabuE  by  the  Court) 

Error  fnnn  superior  conn^  Stewart  ooonty; 
W.  H.  Flab,  Judge. 

To  property  levied  on  at  tlie  salt  of  W.  L. 
Tllhnan  against  Hiomas  W.  Lott,  the  Georgia 
Loan  &  Tmat  Company  Interposed  a  claim  of 
ownership.  To  an  adverse  Judgment,  plaintiff 
brings  error.  AiBrmed. 
'  The  following  la  the  offldal  r^rt: 

An  execution  in  favor  of  W.  L.  TUlman 
against  Thomas  W.  Lott  being  levied  upon 
certain  land,  a  claim  was  interposed  by  the 
Georgia  Loan  &  Tmat  Company.  The  exe- 
cution and  levy  are  not  set  out  in  tbe  record, 
nor  are  any  i^eadlngs  set  out  therein.  It  ap- 
pears that  tbe  fi.  fa.  of  Tillman  was  a  mort- 
gage fl.  fa.  upon  the  land;  that,  atba  Lott 
had  given  the  mortgage  to  Tilhnan,  jbe  gave 
another  mortgage  upon  the  same  land  to  the 
Georgia  liOan  &  Trust  Company,  which  mort- 
gage was  foreclosed,  tiie  land  sold  under  tibe 
foreclosure,  and  the  Georgia  Loan  A  Trust 
Company  became  the  purchaser,  and  went 
Into  possession;  and  that  after  this  sale,  1^1- 
man  had  his  mortgage  fi.  fa.  levied.  There 
was  a  verdict  finding  tbe  property  not  sub- 


ject and,  Tillman's  motion  for  new  trial  being 
overruled,  he  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contraxy  to  law,  evi- 
dence, etc. 

Also,  because  plaintiff  objected  to  the  testi- 
mony of  R.  F.  Watt  upon  the  ground  that 
there  were  no  pleadings  which  authorized  its 
admission,  that  his  testimony  sought  to  set 
up  an  equity  in  favor  of  claimant,  but  there 
was  no  pleading  which  authorized  it,  and  that 
there  was  no  equitable  Issue  filed  In  the  case, 
which  objection  was  overruled. 

Because  plaintiff  offered  the  original  letters 
of  Watts  &  Hldcey  to  Tillman,  ct^les  of 
which  were  attacbed,  to  the  admission  of 
which  claimant  objected,  but  upon  no  special 
ground.  The  court  sustataied  the  objection, 
and  ruled  out  the  evidence.  In  a  note  to  this 
groond  the  court  states:  "When  these,  let- 
ters were  <^ered,  they  were  objected  to  by 
claimant's  attorney;  and  the  court  thinking 
they  were  not  relevant,  asked  plaintiff's  at- 
torney how  they  were  admla^ble.  He  re- 
plied: 'Judge  Watts  dalms  there  was  a 
mistake  In  this  debt  I  want  to  show  that 
this  matter  was  set  down  by  Bir.  TUlman  In 
1S8S.  I  want  to  corroborate  Tillman's  testi- 
mony.' "  Upon  this  statement,  and  Infection 
of  the  letters,  the  court  ruled  them  Inadmissi- 
ble. It  appears  from  the  letters  that  they 
were  addressed  to  TUlman  1^  Watts  &  Hick- 
ey,  and  stated,  in  substance^  that  interroga- 
tories for  TUlman  in  his  case  against  Lott 
were  Indosed  tm  execution;  tiiat  the  affidavit 
of  foreclosure  made  by  Mr.  HIckey  was  de- 
fective. In  that  be  made  a  mistake  In  tbe  cal- 
culation, but  the  acts  of  1887  would  allow  an 
amendment  and  for  TUlman  to  make  the 
calculation  up  to  the  of  foreclosure  (No- 
vember SS,  ISSDt  In  a,  manner  directed,  and 
return  papers  without  dday. 

Also,  because  plaintiff  objected  to  the  fol- 
lowing testimony  of  B.  F.  Watts,  upon  the 
.ground  that  there  were  no  pleadings  in  tbe 
case  which  authorized  it,  and  no  eanltable 
Issue- tendered  or  filed  In  the  case  to  warrant 
the  admlssloD  of  the  testlnumy:  **l  know  the 
appUcatlon  of  Thoa.  W.  Lott  to  a  company 
that  I  r^resented,  for  a  loan.  There  was  a 
lender  of  money  In  Hartford,  Connecticut 
whose  mnie  was  Jaa.  H.  Tillman.  Tbe  (Geor- 
gia Loan  &  Trust  Company  was  a  company 
that  I  represented  In  a  manner  that  corre- 
ifpondent  lawyers  represent  these  loan  com- 
panies. I  held  myself  forth  in  the  community 
as  a  person  who  would  examine  property, 
make  abstracts,  and  make  loans.  Tbos.  W. 
Lott  recc^ized  my  business  In  that  line, 
came  to  me,  and  presented  his  situation. 
That  was  about  the  first  of  the  year  1884.  if  I 
mistake  not  I  examined  Mr.  Lottos  condi- 
tion, looking  at  the  record,  and  discovered  .i 
record  of  a  large  mortgage  upon  this  prop- 
erty in  favfur  of  TlUman;  also,  a  fi.  fa.  or 
mortgage— I  believe  It  was  a  fl.  te.-4n  favor 
of  T.  T.  Mathls.  I  summed  up  what  ap- 
peared to  be  due  on  these  papers,  and  Inform- 
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ed  Lott  I  would  not  lend  him  tbe  money,  tliat 
be  would  hare  to  go  on  furtlier  by  Indulgence, 
and  pay  down,  until  his  property  would  hare 
Buch  a  proportion  to  his  debts  that  I  could 
lend  him  the  entire  sum,  and  discharge  his 
Indebtedness.  In  January  or  February,  1886, 
he  told  me:  1  have  now  about  paid  down 
to  where  you  can  reach  me.'  I  asked  about 
the  Tlllnian  matter.  He  said  he  had  paid 
Tillman  some  mouey,— had  paid  him  down  to 
where  I  could  reach  him  (LotQ.  I  said  I 
would  hare  to  write  ta  Tillman,  and  get  from 
him  what  was  due,  and  see  the  other  parties. 
I  wrote  to  Tniman,  and  recelyed  a  communi- 
cation from  him.  stating  spedflcally  what 
was  due  him,  principal.  Interest,  and  cost 
After  Tillman's  letter  bad  seired  the  pmv 
poses,  making  the  loan  and  sending  Tillman 
his  money,  I  destroyed  It  I  could  not  state 
exactly,  but  I  think  he  stated  tiOtt  owed  Mm, 
princlEMil  and  Interest,  on  that  fl.  fa.,  f5S0. 
What  the  amount  was  that  he  named  I  In- 
closed to  Tillman,  under  a  sealed  letter  direct- 
ed to  W.  L.  Tillman,  Columbus,  Ga.,  and  gave 
It  to  Ijott  Tillman,  In  a  trial  later  on,  In  a 
caae  where  he  sought  to  foreclose  the  Iden- 
tical mortgage  he  has  here,  acknowledged 
on  the  stand  that  I  had  written  them  a  postal 
card,  and  he  produced  It  on  the  trial  of  the 
case  against  Lott  The  letter  he  had  written 
me  was  not  produced;  It  had  been  destroyed. 
He  acknowledged  that  he  had  received  from 
Lott  the  sealed  package  I  sent  him  to  pay  off 
th8^  debt  and  said  that  at  that  time  he 
thought  It  was  paid  off,  and  that  he  found 
out,  of  course,  from  his  clerk,  a  year  or  so 
later,  that  he  had  made  a  mistake  in  giving 
that  information  to  me.  He  knew  whose 
money  It  was.  It  was  the  money  of  the 
mortgagor,  the  lender  of  the  money,  the  Geor- 
gia Loan  &  Trust  Company.  I  sent  the  money 
under  seal  to  Tillman,  and  stated.  In  his 
presence,  that  Information  I  gave  Lott;  and 
he  said  he  had  received  that  money.  I  repre- 
sented the  lender  In  the  matter.  When  he 
owed  80  much  before  that  I  would  not  lend 
It  to  him,  I  declined  on  account  of  the  exist- 
ence of  that  mortgage.  I  would  not  have  lent 
the  money  except  that  the  mortgage  was  to 
be  discharged,  and  Tillman  knew  it  Some 
two  years  later,  I  met  Tillman,  and  he  men- 
tioned that  the  mortgage  had  not  been  paid. 
That  was  not  exactly  the  first  time  I  had 
heard  of  It  He  sent  a  paper  down  here 
claiming  that  there  was  an  error  In  his  calcu- 
lation on  the  mortgage,  and  that  Lott  still 
owed  him  $60.  The  lender  had  then  parted 
with  hia  money.  The  lender  acted  upon  what 
I  informed  him.  I  sent  Tillman  the  money 
In  January  or  February,  18S5.  Tillman  knew 
I  was  representing  these  long  loans,  and 
would  haveto  haveaclearrecord.  I  don't  know 
that  he  knew  whose  money  It  was.  He  knew 
that  I  was  sending  him  the  money,  I  think  I 
wrote  him,  but  will  not  absolutely  be  certain. 
Lott  borrowed  the  money.  I  loaned  It  to 
blm  on  the  property  in  the  mortgage,  nod  he 
got  Hie  mon^  himself.  When  Tillman  fore- 


closed the  mortgage,  Lett  set  up  a  jfeft  of 
payment  I  was  a  witness  In  that  case. 
There  was  a  firm  of  Watts  &  Hlckey  dobig 
business  here  In  Lumpkin  In  1888,  and  Till- 
man sent  the  mortgage  to  them  to  foreclose. 
R.  F.  Watts  represented  the  case  of  Lott  It 
was  In  February,  1886;  and  In  November, 
1886,  the  partnership  of  Watts  &  Hlckey  was 
formed.  The  matter  of  Tillman  was  sent 
down  to  Watts  &  Hlckey.  Hlckey  usually 
did  the  writing  of  the  firm,  and,  upon  receiv- 
ing the  papers,  he  had  no  knowledge  of  this 
transaction  at  all,  and,  having  no  knowledge 
of  It,  he  y^te  the  letters  of  April  10,  April 
16,  and  jiily  16,  1888,  from  Watts  &  Hlckey 
to  nUman  (above  mentioned).  When  Hlckey 
called  my  attention  to  It  I  told  him  there 
was  something  wrong  about  It  ftud  would 
[not  be]  a  party  to  It  to  enforce  the  claim 
against  Lott,  and  have  never  been  a  party  to 
It  liOtt  la  In  posaesaion  of  It  as  tenant  of  the 
Georgia  Loan  &  Trust  Company.  Can't  say 
what  rent  he  paid.  We  took  his  obligation  at 
the  time  of  the  foredosure  of  mortgage  of  Qie 
Georgia  Loan  &  Trust  Company.  Tbe  salt  of 
Tillman  to  foreclose  his  mortgage  was  pend- 
ing, and  was  pending  at  time  of  sale  under 
foreclosure  of  the  mortgage  of  the  Geo^ia 
Loan  &  Trust  Co."  The  objection  to  the  evi- 
dence was  overruled. 

Because  plaintiff  requested  the  court  in 
writing  to  give  the  following  charge:  "If 
yon  believe  from  the  testimony  that  Thomas 
W.  Lott  the  defendant  In  fl.  fa.,  obtained 
from  the  Georgia  Loan  ft  Trust  Company 
$500,  and  he  took  the  money  to  W.  L.  Till- 
man, the  plaintiff,  and  paid  a  portion  of  it 
for  a  mule,  and  the  balance  had  credited 
upon  his  debt  to  Tillman,  and  did  not  make  It 
known  to  Tillman  that  he  had  brought  the 
money  to  discbarge  and  settle  the  mortgage 
which  he  owed  to  Tillman,  then  It  would  not 
be  a  discharge  of  the  mortgage  lien  of  Tlll- 
man,  and  the  company  would  be  subject"— 
which  charge  the  court  gave,  but  added  the 
following:  "Provided,  you  should'  further 
believe  from  the  evidence  that  Tillman  had 
made  no  representation  to  Watts  as  to  the 
amount  that  Lott  was  due  him  cnUman)  on 
his  mortgage,  and  upon  which  r^resenta- 
titm  of  Tillman,  Watts,  representing  the 
Georgia  Loan  &  Trust  Company,  had  acted, 
to  the  Injury  of  the  Georgia  Lc«n  ft  Trust 
Company."  To  the  addition  to  the  request, 
plaintiff  sceptB. 

Because  plaintiff  requested  the  court  In 
writing,  to  give  the  following  charge:  "It 
you  believe  from  the  evidence  that  Thomas 
W.  Lott  borrowed  from  the  Georgia  Ijoan  ft 
Trust  Company  (500,  and  they  gave  it  to 
him,  it  was  his  money,  and  he  could  use  It 
for  whatever  purpose  he  desired;  and  If  he 
paid  it  to  W.  L.  Tillman,  upon  his  Indebted- 
ness to  him,  as  a  part  payment  of  his  In- 
debtedness to  him,  then  that  did  not  dis- 
charge the  Hen  of  the  plalntlfiC's  mortgage, 
any  further  than  the  amount  paid  on  it  and 
the  property  would  be  subject"   The  court 
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gave  this  charge,  but  added  the  following 
quallflcatloD  to  It:  "I  give  yoa  the  same  pro- 
Tlso  that  I  did  on  the  other:  Provided  Tlll- 
mau  bad  made  no  representation  to  Watts 
as  to  the  amount  that  was  due  by  Lott  on  his 
(Tillman's)  mortgage,  upon  which  r^reaenta- 
tion  Watts  had  acted,  to  the  injury  of  the 
Georgia  Loan  &  Trust  Company.  In  the 
event  that  Ttllmon  made  sucb  representa- 
tions to  Watts,  by  which  Watts  was  induced 
to  make  the  loon,  what  I  have  already  given 
you  In  charge  would  be  applicable."  To  the 
addition  and  qualification,  plaintiff  excepts. 

Error  In  charging:  "I  charge  you,  If  you 
believe  that  Lott  applied  to  Watts,  who  was 
the  representative  of  the  Georgia  Loan  & 
Trust  Ck>mpany  (If  the  evidence  shows  you 
that  he  was),  for  a  loon  on  this  land,  and 
that  Watts,  representing  the  Georgia  Loan 
&  Trust  Company,  declined  to  make  the  loan 
until  be  should  ascertain  from  Tillman  what 
amount  was  due  upon  the  mortgage  which 
Lott  had  given  Tillman  upon  this  land,  and 
If  Watts  Inquired  of  milman,  either  by  let- 
ter, postal  card,  or  otherwise,  how  much  Lott 
was  due  on  his  mortgage,  and  If  Tillman,  In 
reply  to  such  Inquiry,  stated  to  Watts  how 
much  was  due,  and  If,  upon  such  statement 
and  representation  of  Tillman,  Watts  pro- 
ceeded to  make  a  loan  for  the  Georgia  Loan 
&  Trust  Company  to  Lott  and  take  a  mort- 
gage on  this  land,  then  Tillman  could  not 
subject  the  land  In  the  hands  of  the  Georgia 
Loan  &  Trust  Company  for  any  greater  sum 
than  the  amount  he  represented  to  Watts  was 
due  him  on  his  mortgage,  he  could  not  en- 
force hla  mortgage  so  as  to  interfere  with  the 
rights  of  the  Georgia  Loan  &  Trust  Compa- 
ny, under  such  circumstances,  for  any  great- 
er sum  than  he  (Tillman)  represented  to 
Watts  was  due  blm  by  Lott  on  this  mort- 
gage; and  If  the  Georgia  Loan  &  Trust  (Com- 
pany foreclosed  Its  mortgage,  and  had  the 
land  levied  upon  and  sold,  and  bought  it  in 
for  its  debt,  and  took  the  sherlfTs  deed  to 
It,  If  that  was  true,  then  the  land  is  the  land 
of  the  Georgia  Loan  Sc.  Trust  Company,  and 
would  not  be  subject  to,  and  conld  not  be 
made  subject,  under  llllman's  mortgage,  for 
any  greater  amount  than  the  sum  that  Till- 
man represented  to  Watts  was  due,  except 
as  to  what  Indebtedness  may  have  accrued 
from  the  time  of  the  representations  made  by 
Tillman  to  Watts  on  the  account  that  Till- 
man represented  to  Watts  was  due."  "I 
charge  you  that,  If  Watts  had  not  sent  enough 
to  pay  It  off,  then  the  property  would  be 
Bubjectfor  the  difference  between  theamount 
that  Tillman  represented  to  Watts  was  due 
on  his  mortgage  and  the  amount  Watts  sent, 
provided  Tillman' knew  that  this  money  came 
from  the  Georgia  Loan  &  Trust  Company  for 
the  purpose  of  paying  oCC  the  amount  which 
Tillman  r^resented  to  Watts  as  being  due 
on  his  mortgage."  "I  charge  you,  if  Watts 
sent  money  to  Tillman  by  Lott,  and  be  sent 
enough  to  pay  oH  the  amount  which  Tillman 
had  represented  to  Watts  was  due  on  the 


mortgage,  and  If  Lott  paid  TlUmaii  enough 
to  pay  off  that  amount,  then  that  mortgage 
wonld  be  extinguished,  so  far  as  the  claim- 
ant la  concerned,  whether  Tillman  knew 
where  the  money  came  from  or  not"  "I 
charge  yon.  If  TlUman  did  not  know  wh»% 
the  money  came  from,  and  Lott  did  not  pay 
him  a  sufficiency  to  pay  the  amount  which 
Tillman  had  represented  to  WatiB  was  due 
blm  on  his  mortgage,  then  the  land  would 
be  subject  for  the  difference  between  the 
amount  that  milman  had  repres^ted  to 
Watts  and  the  amount  that  was  actually 
paid  Tillman  by  Lott  In  other  words,  If 
Watts  gave  the  money  to  Lott  to  carry  to 
Tillman,  and  Lott  carried  It  there,  and  Till- 
man did  not  know  where  It  came  from,  then 
Tillman  would  have  the  right  to  consider  It  as 
Lott's  money,  and  Lott  would  have  a  right  to 
make  such  use  of  It  as  he  pleased;  and  he  and 
Tillman  conld  enterlntoanyarrangementthat 
they  desired,  and  If  Lott  wanted  to  pay  for  a 
mule,  or  to  pay  some  other  debt  or  dispose  of 
it  other  than  as  Watts  had  directed.  Till- 
man wonld  have  the  right  to  have  had  such 
appropriation  made,— be  wonld  have  had  a 
right  to  have  considered  It  Lott's  money; 
and  if  Lott  paid  part  of  It  for  a  mule,  or  took 
part  of  it  and  paid  It  on  some  other  debt 
TlUman,  It  he  did  not  know  it  bad  been  sent 
by  Watts  for  the  purpose  of  paying  off  the 
amount  that  he  r^resented  to  Watts  was 
due,  TlUman  would  have  the  right  to  fore- 
close and  enforce  his  mortgage  against  this 
property  for  the  difference  between  the 
amount  he  rein^eeuted  to  Watts  was'  due  on 
it  and  the  amount  that  was  actually  paid  on 
the  mortgage  by  Lott" 

Because  the  court  instructed  the  jury  as 
foUows:  "In  the  event  you  should  brieve  It 
was  subject  to  amount,  then  the  form  of 
your  verdict  would  be:  'We,  the  Jury,  find 
the  property  subjecf  for  so  many  doUars 
and  BO  many  cents,  stating  In  your  verdict 
whatever  amoont  yon  find  It  sabdect  to." 

Clarke  ft  Hooper  and  0.  J.  Thornton,  for 
plaintiff  In  error.  ,  Olin  J.  Wlmberly  and 
Watts  ft  Hlckey,  for  defendant  In  error. 

PBB  CURIAM.  Judgment  affirmed. 


(»6  oa.  sas) 

MATOB,  ETC.,  OF  HAWKINSVTLLE  v. 
BTHRIDGB. 

(Supreme  Oonrt  of  Georgia.  Jane  10.  "iSK.) 

Writ  of  Ekror— When  Lier. 

From  a  Judgment  of  the  superior  court 
overruling  a  motion  to  dismiss  a  writ  of  certi- 
orari sued  out  to  review  a  judgment  of  convic- 
tion rendered  in  the  police  court  of  a  tpwn 
against  a  peraon  who  had  been  accused  in  that 
court  of  a  violation  of  a  municipal  ordinance, 
the  city  authorities  cannot  prosecute  a  writ  of 
error  to  this  court;  and,  a  writ  of  error  in  such 
a  case  having  been  sued  out,  this  court  will  not 
entertain  jurisdiction  thereof. 

(iSyllahus  by  the  Court) 
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Error  frcHn  superior  ooort,  Pulaski  conn^; 
C.  C.  Smith.  Judge. 

P.  T.  E^thrtdge  was  convicted  of  violating 
ad  ordinance  of  tlie  town  ot  HawklnsvUIe, 
and  brings  error.  Dlmlssed, 

Ia  0.  Ryan,  for  plaintiff  In  actor.  Jwdan 

6  Watson,  tor  defendant  In  emw. 

ATKINSON.  J.  The  defendant  In  erroT 
was  cMivleted  before  the  police  court  of  the 
town  ot  Hawklnsvllle  for  the  violation  of  an 
ordinance  of  that  town,  upon  an  accusation 
of  the  crftense  of  draying  In  the  corporate 
limits.  He  was  sentenced  to  work  upon  the 
public  Btreets  of  the  city  for  60  days,  with 
the  alternative  of  paying  a  fine  of  f60  and 
the  costs  of  the  proceeding.  To  the  Judg- 
ment of  the  police  court  the  defendant  ex- 
cited, and  took  the  case  by  certiorari  to  the 
superior  court  When  the  case  was  called 
In  the  superior  court,  counsel  for  the  corpcva- 
tion  moved  to  dismiss  the  certiorari  upcm  two 
grotmds,  neither  of  which  appears  to  have  any 
merit  In  it  The  Judge  overruled  the  mo- 
tion to  dismiss,  and  to  this  Judgment  the 
mayor  and  council  of  Hawklnsvllle  excited, 
and,  by  writ  of  errwr,  presents  for  review  the 
judgment  of  the  court  overruling  Its  motion 
to  dismiss  the  petition  for  certicffan. 

The  (me  Inaupwable  difficulty  which  we  en- 
counter In  the  outset  is  that  this  court  has 
no  Jurisdiction  to  correct  the  error  complain- 
ed of,  assuming  even  that  one  was  committed 
by  the.  court  Towns  and  cities,  in  the  ad- 
ministration of  those  functions  pertaining  to 
the  police  department  which  by  their  char- 
ters are  conferred  upon  them,  represent,  in  a 
qualified  sense,  the  sovereignty  of  the  state. 
Its  legislation,  by  ordinance,  deals  with  thoee 
minor  matters  which  are  of  local  concern 
only,  and  respeoting  which  the  state  empow- 
ers them  to  l^slate.  A  great  many  of  such 
matters  affecting  the  local  public  Intereet, 
and  over  which  the  legislature  has  complete 
control,  are  necessarily,  for  the  public  con- 
venience and  economy,  committed  to  munici- 
pal bodies.  They  may,  upon  proper  occa- 
sion. Impose  a  license  tax  on  a  great  many 
(KKiupatlons,  and,  for  the  pursuit  of  such  an 
occupation  without  a  license.  Impose  appro- 
priate penalties;  and,  in  the  exercise  of  those 
police  powers  by  and  through  which  they 
impose  penalties  upon  their  citizens  for 
causes  outside  of  thoee  provided  for  by  the 
general  laws  of  the  state,  they  r^reeent  the 
sovereignty  of  the  state.  Hence  It  has  been 
held  that  a  municipal  corporation,  as  a  party 
to  a  criminal  proceeding,  stands  In  the  place 
of  tbe  state.  It  has  been  held  that  In  such 
proceeding,  such  a  corptH^tlon,  from  any  In- 
ferlOT  Judicatory,  cannot  have  a  writ  of  cer- 
tiorari or  writ  of  error  to  review  a  Judgment 
of  discharge  by  those  courts.  See  Cranston 
V.  Mayor,  etc.,  61  Oa.  672;  State  v.  Jones, 

7  Ga.  422;  State  v.  Lavlnia,  25  Ga.  311. 
Prosecutions  under  municipal  ordinances  are 
quasi  criminal  causes,  and  partake  so  far  of 


the  nature  of  a  criminal  prosecution  as  must 
prevent  a  review  of  a  Judgm^t  tn  favor  of 
tbe  defmdant  Commlsslcmers  v.  Tabbott, 
72  Ga.  89.  The  C!ode  provides,  in  express 
terms,  that  either  party  In  a  civil  case  and 
tbe  defendant  in  a  criminal  proceeding  In  the 
superior  court  of  this  state  may  except  to 
any  sentence,  Judgment,  or  decree.  The 
right  of  exception  is  limited  to  the  defend- 
ant in  criminal  cases.  This  court  can  only 
review  the  Judgment  of  the  lower  court  by  a 
bill  of  exceptions;  and  Inasmuch  as  no  pro- 
vision Is  made  by  the  law  by  means  of  which 
the  state  can  pr^&it  and  have  transmitted 
here  a  bill  of  exceptions  In  a  criminal  caose. 
If  there  were  no  other  legal  or  constitutional 
Impedlmoit  to  the  reversal  of  a  Judgment 
rendered  in  favor  ot  the  defendant  In  the 
court  below,  this  one  difficulty  la  insurmount- 
able. The  case  of  Mayor,  etc,  v.  Alexander, 
reported  in  86  Ga.  455,  12  S.  B.  681,  in  no 
wise  contravenes  the  ruling  now  made.  In 
that  case  It  will  be  observed  that,  though  a 
motion  to  dismiss  the  writ  of  error  was  In 
fact  made  In  this  court,  it  was  not  then  ruled 
upcm,  but  the  court  exiwessly  dedared  to  the 
contrary,  and  put  its  decision  upon  the  ground 
that  up<m  an  inspection  of  the  rec<xt],  it  ap- 
peared that  tbe  Judgment  of  the  court  below 
was  correct  and  that  It  should  be  affirmed. 
Let  the  writ  of  error  In  this  case  be  dis- 
missed. 

(97  aa.  »i 

WOODS  V.  ROBERTS. 

(Supreme  Court  of  Georgia.    Aug.  6,  1806.) 

HoBTOAOK  Foreclosure — Striki»o  Oct  Plea. 
To  a  proceeding  to  foreclose  a  mortgage 
under  the  provisions  of  the  pleading  act  of 
1893,  a  plea  of  not  Indebted,  tiiough  supplement- 
ed by  the  allegation  that  the  mortgage  "was  ob- 
tained by  fraud  on  the  part  of  the  plaintiff," 
without  alleging  the  parttcalar  ftvndnlent  acta 
relied  upon  to  defeat  a  recovery,  Is  not  sudi  an 
issuable  defense  as  prevents  the  granting  of  a 
/ule  alMoIute,  and  therefore  tbe  4Wirt  did  not 
err  in  striking  such  plea. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Butts  county; 
J.  J.  Hunt  Judge. 

Action  to  foreclose  a  mortgage,  by  T.  L. 
Roberts  against  J.  A.  P.  Woods.  To  a  Judg- 
ment for  plaintiff  on  demurrer  to  the  answer, 
defendant  brings  error  Affirmed. 

The  following  is  the  official  report: 

Roberts  brought  his  petition  against  Woods, 
to  foreclose  a  mortgage  on  land.  To  the  rule 
nisi  defendant  made  answer  "that  he  did  ex- 
ecute said  mortgage,  but  the  same  was  ob- 
tained by  fraud  on  the  part  of  the  plaintiff, 
and  that  he  is  not  Indebted  to  plaintiff  in 
manner  and  form  alleged."  This  was  sworn 
to  by  defendant  On  the  call  of  the  case, 
plaintiff  demurred  to  the  answer,  on  the 
ground  that  it  made  no  Issuable  defense.  In 
that  it  did  not  plainly,  fully,  and  distinctly 
set  forth  in  what  the  fraud  consisted.  The 
demurrer  was  sustained,  and  defendant  ex- 
cited, because  (1)  the  decision  was  contrary 
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to  law;  (Z)  defendant  or  Ub  attonwy  neres 
had  notice  of  the  demurrer  (which  wai  heard 
on  caU  of  docket);  and  (3)  said  demurrer 
was  made  (m  tbe  day  next  to  the  last  day  of 
court,  and  passed  on  tbe  same  day. 

Hay  &  Ray,  for  plalntWf  In  error.  J.  F. 
Carmlchael.  Y.  A.  Wright,  and  J.  S.  Boynton, 
for  defendant  In  oror. 

PER  GUBIAM.  Judgment  affirmed. 


(97  Oa.  842) 

THORNTON  T.  MANCHESTER  INVEST- 
MENT 00. 

(Supreme  Court  of  Georgia.    Aug.  12,  i89C.) 

DlHISBAI.  OW  AffbaL— SUPBRSnDBAS-^aOGimCT 

Enforcbd. 

This  court  will  not  entertain  a  writ  of 
error  sued  oat  to  a  judgment  refusing  to  en- 
join a  sale  of  land,  when  ft  appears  from  an  affi- 
davit of  counael  for  defendant  In  error,  not  de- 
nied by  couhsel  for  the  plaintiff  in  error,  that  no 
sunerscdeas  of  the  judgment  below  was  ob- 
tained, and  that  the  aale  sought  to  be  enjoined 
has  actually  taken  place.  See  Railroad  Oo.  t. 
BlantonToB.  B.  681.  80  Oa.  563. 

(Syllabus  by  the  Gonrt) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Ltunpkln,  Judge. 

Action  by  the  Manchester  Investment  (3om- 
pany  against  H.  A.  Thornton,  administrator. 
Judgment  for  plaintiff,  and  defendant  brings 
errw.  Dismissed. 

Garrett  &  Neufrtlle  and  W.  I.  Heyward, 
for  plaJntur  In  eiror.  W,  R  Hammond,  for 
defendant  In  error. 

PER  CURIAM.   Writ  of  etror  dismissed. 


(96  Oa.  St» 

CLEMENTS  et  a1.  t.  EMPIRE  LUMBER 
OO.etaU 

(Supreme  Court  of  Georgia.   June  10^  1886.) 

IXSOLTBirCT  —  MiJUHlLIHO  ASSBTS  —  AkBSDIKO 

DsoRBB— CoMPBHSATiON  OF  RaoaiTia. 

1.  Where,  In  the  administration  by  a  court 
of  eqnity  of  the  assets  of  an  insolvent  corpora- 
tion having  numerous  creditors,  whose  claims 
have  been  referred  to  and  reported  upon  by  a 
master,  the  court,  in  its  decree  rendered  there- 
on, fixed  the  rights  of  a  particnlar  creditor,  both 
as  to  the  amount  of  his  claim  and  the  priority 
of  his  lien  relatively  to  other  creditors,  and  no 
exception  to  this  portion  of  the  decree  was  tak- 
en 1^  any  party  to  the  case,  although  the  de- 
cree in  other  respects  may  have  tjeen  sabse- 
quently  modified  by  the  judgment  of  the  su- 
preme court,  it  was  not  uiereafter  within  the 
power  of  the  trial  court,  without  notice  to  this 
creditor,  to  so  amend  the  decree  as  to  change 
the  priority  of  his  lien  by  subordinating  it  to  the 
liens  of  those  others  over  which  It  had  orif^nal- 
ly  been  given  a  preference;  and  a  motion  to  set 
aside  such  an  amendment,  filed  at  the  next  term 
after  that  at  which  it  was  made,  was  in  time, 
and  should  not  have  been  dismissed  on  demur- 
rer. 

2.  In  such  case  it  was  within  the  power  of 
the  court  to  render  a  final  decree  fixing  and  al- 


lowing the  compMisatlon  of  the  receiver,  coun- 
sel fees,  and  other  charges  and  expenses  of  ad- 
ministration. Every  party  to  the  entire  case 
was  bound  to  take  notice  of  this  action  of  the 
court,  and  it  was  too  late,  at  any  term  subse- 
quent to  tliat  at  which  such  action  was  taken, 
to  except  thereto  or  move  to  set  It  aside  for 
mere  error. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dodge  county; 
J.  J.  Hunt,  Judge. 

Motion  by  J.  C.  Clements  and  others,  ad- 
ministrators, to  set  aside  an  amendment  to  a 
decree.  Tbe  motion  having  oeen  dismissed, 
movants  bring  error.  Reversed. 

X  B.  Wooten,  for  plalntUh  la  em».  Dft 
Lacy  &  Bishop  and  J.  L.  K>ptclnB  ft  Sons,  for 
defendants  In  error, 

LUMFEIN,  X  McAotbnr  ffled  In  tbe  trial 
court  a  motion  to  set  aside  an  amendment  to 
a  decree  which  bad  been  ent^ed  In  "the 
Empire  Lumbar  Ckmipeny  case."  His  motion 
was  dismissed  on  demurrer,  and  he  sued  out 
a  bill  of  exxxp^Saxxm  to  this  court  While  it 
was  pendlncf  her^  be  died,  and  his  admlnli^ 
trators  were  made  parties  In  bis  stead.  Tbls 
Is  another  cdhhoot  of  the  Inrcdved  and  cmn- 
pllcated  litigation  which  arose  over  tiie  'af-' 
fairs  ot  the  Emigre  Lumber  Company,  sev- 
eral coses  relating  to  which  are  reported  in 
91  Ga.  824»  17  8.  E.  968;  91  Ga.  680.  18  S.  B. 
358;  91  Ga.  639;  17  S.  B.  1012;  91  Qa.  643, 
17  S.  B.  972;  91  Oa.  6S1,  17  S.  E.  1020;  91 
Ga.  667,  18  S.  B.  889.  It  a!q(>ear8  from  the 
record  now  before  ns  tbat  the  master  allowed  ■ 
the  Ilea  of  McAuthtur  for  a  stated  amount,  to 
which  finding  exxxtpOxmB  w«e  filed  by  the 
Empire  Lumber  Company,  but  they  were  aft- 
erwards abandcmed,  and  dismissed  by  the 
court  npim  tiie  hearing.  No  exception  was 
taken  to  this  action.  Liens  claimed  by  Las- 
setw  and  other  parties  were  allowed  by  the 
snperlor  court,  and  Its  Judgment  in  so  dcrfng 
has  never  been  excepted  to  nw  reversed.  In 
tlie  decree  fixing  tbe  rights  of  Ibe  parties 
above  mentioned,  tbe  lien  of  McAntbur  was 
gtren  a  priority  over  those  of  tbe  other  per 
sons  mentioned.  This  same  decree,  which 
covered  a  multitude  of  mattM%  was  in  some 
respecta  modified  by  the  Judgment  of  this 
court;  but  in  so  far  as  it  estabUsbed  the 
rigbts  of  McAuthurr^tively  to  Lasseter  and 
the  other  creditors  referred  to,  it  has  In  no 
wise  been  changed.  We  therefore  think  that 
McAuthur  was  fully  authorized  to  assume 
that  the  court  bad  finally  and  definitely  set- 
tled tbe  priority  of  bis  dalm  over  these  other 
creditors,  and  that  he  was  not  bound  to  fol- 
low up  and  take  notice  of  future  proceedings 
In  the  case.  In  order  to  prevent  an  amend- 
ment of  tbe  decree  which  would  give  to  his 
claim  a  lower  rank.  Accordingly,  when,  up- 
on the  return  of  the  remittiturs  in  the  other 
cases  from  this  court,  the  trial  Judge,  with- 
out notice  to  McAuthur,  amended  the  decree 
by  changing  the  priority  of  bis  lien,  and  sub- 
ordinating It  to  the  liens  of  Lasseter  and  the 
other  creditors,  over  which  It  had  wiginally 
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been  given  ft  pteterence,  u  stated,  this  action 
was,  88  to  Ui^iithur,iiiiaatborlzed,aiid  It  was 
his  right  to  cwreot  the  eaor  thus  committed 
against  him  1^  fllhuc  a  moUon  to  set  aside 
the  amendmsit  by  which  his  lien  had  thns 
be^  deptlTed  of  Its  priority.  As  he  had  no 
bearing  upon  the  ivt^jwletr  of  ordering  such 
amendment  at  the  torn  at  which  It  was 
made,  his  motton  was  in  time  at  the  next 
tmn,  and  should  not  have  been  dismissed  on 
dcsnnrrer. 

There  were,  howerar.  In  the  main  case,  to- 
rions  other  matters  of  which  It  was  the  duty 
ot  the  Jodge  to  dispose,  as  to  which  he  had 
the  power  to  render  a  final  deoree,  and  In 
which  every  party  to  the  entire  case  was 
necessarily  Interested.  The  matters  now  re- 
ferred to  an  thcMK  relatli^  to  fixing  and  al- 
lowing compaisatlOTi  to  the  recelTer,  coons^ 
fees,  and  other  charges  and  expenses  of  ad- 
ministration. All  the  parties  mnst  have 
known  that,  as  to  these  things,  It  wonld  be 
Inenmbent  vj^m  the  court  to  take  ap^o* 
priate  »cti(ui  befm  the  final  dl^oeltlfm  of 
the  case,  and  they  were  ther^we  bound  to 
take  notice  of  what  the  court  did  with  refer- 
ence to  the  same,  and  present  th^  ol^ec- 
flons  to  any  action  thereon  which  th^  oon- 
celved  to  be  unlawful  or  detrim«ital  to  thdr 
righto  In  the  premises.  This  being  so.  It  was 
too  late,  at  any  tarn  subsequent  to  that  at 
wUch  such  action  was  taken  by  the  court, 
to  except  thereto,  or  to  move  to  set  It  aside 
for  mere  etme.  Our  conclusion,  tberefore.  Is 
that  BO  much  of  McAuthur's  motion  as  alleged 
error  In  changing,  as  above  stated,  the  priori- 
ty of  his  lien,  was  meritorious,  and  as  to  this 
matter  his  motiCHi  was  filed  In  due  tUne; 
but,  as  to  so  much  of  hla  motion  as  sought 
to  undo  the  court's  decree  In  fixing  and  al- 
lowing the  final  charges  and  expenses  of  ad- 
ministration, his  motion  was  too  late.  The 
general  rule,  that  exceptions  to  the  decision 
of  a  court  tor  mere  error  cannot  be  taken  at 
a  subsequent  term,  is  stated  by  this  court 
In  Railway  Co.  v.  Greene,  95  Ga.  35,  22  S.  B). 
38.  It  Is,  however,  recognized  In  that  case 
that  there  may  be  exceptions  to  this  rule, 
when  fraud,  mistake,  Irregularity,  providen- 
tial hindrance,  or  other  like  cause  has  Inter- 
vened. The  present  case  affOTds  an  illustra- 
tion both  of  the  rule  and  of  the  exception. 
McAnthur  had  his  day  In  court  as  to  the  al- 
lowance of  the  claims  referred  to  in  the  sec- 
ond he&d  note,  because  he  was  bound  to  take 
notice  till  the  end  of  the  case  as  to  what  was 
done  In  these  matters;  and  as  he  let  the 
term  pass  at  which  the  action  of  which  he 
complains  as  erroneous  was  taken,  he  could 
not  except  thereto  at  a  subsequent  term.  As 
to  the  action  of  the  court  with  respect  to  the 
matter  Indicated  In  the  first  beadnote,  we 
think  there  was  an  irregularity  In  setting 
aside  the  priority  of  McAuthnr's  lien  without 
notice  to  him,  and  for  this  reason  that  branch 
of  his  motton  came  within  one  of  the  »cep- 
tions  to  the  rule  above  stated. 

Judgment  revwsed. 


(9TOa-  2ec> 
WEATHBBS  V.  McFABLAND  et  bL 
(Supreme  Court  of  Georgia.   Aug.  5,  1885.) 
SnmciBsax  ow  Oxoubatios— Covcldsivb»m 

or  JUDQHBHT  OF  OeDINIST— WlLL— VaLTOIIT. 

1.  If  a  declaration  be  fatally  defective,  In 
that  It  wholly  fails  to  alleee  a  rieht  of  action  in 
the  plaintiff,  or  It  alleges  facts  showing  a  want 
of  jurisdiction  In  the  court  to  grant  to  the  plain- 
tiff the  relief  sca^t,  a  motion  to  dismiss,  made 
at  the  trial,  shonia  prevail,  as  thongh  in  the  first 
iDstance  a  general  demurrer  had  bean  regnlsriy 
filed. 

2.  A  Judgment  of  the  court  of  ordinary,  ren- 
dered after  due  notice,  admitting  a  will  to  pro- 
bate in  solemn  form,  nntll  reversed  or  set  aside 
in  that  conrt,  is  conciusiTe  as  to  all  questions 
which  are  involved  in  and  arise  oat  ot  the  ex- 
ecution of  the  will  Itself,  and  Is  not  subject  to 
collateral  attack  ndring  such  questions  m  sny 
other  court. 

3.  There  was  no  such  allegation  of  tend, 
either  lu  the  execution  of  the  win  or  Id  the  ren- 
dition of  the  judgment  of  the  court  of  ordlnarr 
admitting  the  same  to  probate,  as  wonld  author- 
ize a  court  of  equity  to  grant  the  relief  prayed 
for,  even  if  long  acquiescence  in  the  probate  of 
the  will  by  the  nlaintiff  after  the  attainntient 
of  his  majority  did  not  bar  his  right  to  call 
in  question  either  the  validity  of  the  will  or  the 
regularity  of  the  probate  proceedings. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Talbot  cotmty; 
W.  B.  Butt,  Judge. 

Action  by  D.  R.  Weathers  against  Jane 
McFarland,  administratrix,  and  Ada  McCra- 
ry.  To  a  judgment  for  defendants  on  de- 
murrer, plaintiff  brings  error.  Affirmed. 

The  following  Is  the  ofQclal  report: 

The  case  of  D.  R.  Weathers  against  J.  Mc- 
Farland, administratrix,  and  Ada  McCrary, 
coming  on  to  be  tried,  defaidants  demurred 
orally  to  the  petition.  Plaintiff  objected  to 
the  demurrer  being  entertained  up<m  the 
ground  that  It  came  too  late.  The  objection 
was  overruled,  to  which  ruling  plaintiff  ex- 
cepted. The  demurrer  was  sustained,  to 
which  ruling  also  plaintiff  excepted.  The  pe- 
tition alleged;  Plaintiff  Is  the  son  of  Francis 
T.  Weathers,  by  his  wife,  Rachel  H.  Weath- 
ers, who  was  a  daughter  of  TerriU  Barks- 
dal^  of  Talbot  county,  deceased.  While 
plaintiff  was  a  small  child  his  juirents  sep- 
arated, and  continued  to  live  separate,  and 
aft^  separation  were  legally  and  totally  di- 
vorced. Plaintiff  was  taken  by  his  father, 
and  lived  with  him,  but  frequentiy  visited  hts 
mother,  who  always  showed  great  Interest  In 
and  affection  for  blm.  Attee  the  divorce  his 
mother  married  M.  O.  McCrary,  now  dead. 
Before  said  marriage  Terrill  Barksdale  had 
made  a  writing  as  his  last  will,  duly  exe- 
cuted and  witnessed.  By  the  eighth  item  of 
this  will  testator  gave  to  his  said  daughter, 
for  her  sole  and  separate  estate,  "during  her 
natural  life,  and  to  her  cblldr^  and  de- 
scendants of  children  that  may  be  dead." 
certain  n^roea  named,  "this  legacy  not  to 
vest  until  the  children  shall  attain  the  age 
of  twenty-one  years."  After  so  making  this 
will,  Barksdale  made,  signed,  eto.,  another 
written  Instrument,  to  be  a  codicil  thereto.  In 
which  he  made  the  following  bequest:  "I 
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sire  and  beqneatb  to  my  daughter  Rachel  H. 
Weathers  lot  nnmba  180,  mlntu  three^uar- 
ten  of  an  acre  1b  the  northwest  corner;  aliso, 
thirty-fire  acres,  more  or  leas,  taken  from  lot 
number  123,  and  lying  In  the  north  and 
.  uortbeaat  c<Hner  ot  aaSA  lot;  also,  dz  acres 
lylnff  and  taken  from  the  soothwest  comer  of 
lot  169,  all  of  said  land  lying  and  taken  from 
the  southwest  corner  of  lot  ISOr-aU  of  said 
land  lying  and  being  In  the  Slztemth  district 
at  originally  Uiucogee^  now  lUbot,  conn^.** 
It  was  the  Intention  of  said  Bartesdale  that 
his  said  daoghtw  should  take  and  hold  the 
same  estate  and  title  to  the  land  that  al» 
had  and  took  In  the  eighth  Stan  <a  the  will. 
Barksdale  died,  and  the  will  and  codicil  were 
each  duly  proved  In  the  oontt  of  ordinary, 
and  letters  testamentary  Issued  to  the  ez- 
eeotors  therein  named;  and  under  the  will 
and  codicil  said  Bacbel  rec^red  the  pn^ 
erty,  and  the  will  and  codicil  gave  her  all 
the  right  that  she  erer  had  in  any  of  the 
property  therein  given  her.  Immediately 
after  her  marriage  to  McOrary,  be  moved  on 
the  land,  and  lived  there  until  his  death  In 
18S1.  After  said  marriage,  said  Bachd  be- 
came severely  afflicted  with  a  cancer,  and, 
believing  this  affliction  would  tmninate  in 
her  death,  desired  to  make  a  wllL  It  was 
hw  purpose  to  give  in  her  said  will  most  of 
her  said  pK^rty  .to  petitioner,  who  Is  now 
and  was  then  her  only  child,  at  the  same 
time  giving  McOraiy  scmethlng.  To  that  aid 
she  called  In  certain  persons  to  ^tness  the 
same^  and  called  on  VcCrary  to  write  It,  who 
told  her  she  must  write  it  herself,  which  she 
did,  and  while  so  writing,  or  making  prep- 
aratttais  to  do  so,  a  o^versatlon  arose  b^ 
tween  them  as  to  how  It  should  be  made. 
Wbea  she  indicated  a  desire  to  give  p^tloner 
the  plantation  known  as  the  "Tenill  Barics- 
dale  Plac^"  whereon  they  then  lived,  she 
was  told  that  she  must -give  McCrary.  the 
land.  She  then  rranonstrated  against  dofim 
BO,  and  told  him  If  she  did  there  would  be 
nothing  left  for  hee  child,  when  McCrary 
stated  that  her  oitlre  property  was  not  worth 
more  than  fSOO;  that  she  could  give  the 
prc^>C9rty  to  hip,  and  he  would  pay  petltioaw 
the  $250;  that  she  eojld  wlU  petitioner  ¥250 
snd  give  McOrary  the  property,  and  he  would 
pay  tiie  same  to  i>eUtion«.  Under  his  dlctsr 
tlon  she  signed,  sealed,  and  pnbltehed  her 
said  will,  a  copy  of  which  is  attached,  which 
after  her  death  was  proved  in  striemn  form 
before  the  court  of  ordinary.  The  statement 
so  made  McOrary,  that  her  entire  prop- 
erty was  worth  only  $500,  was  false  and 
firandolent,  made  to  dec^ve  her,  and  to'  in- 
duce her  to  change  her  mind  from  giving  pe- 
titioner the  Terrlll  Barksdale  plantation,  and 
to  will  it  to  McFarland  and  leave  to  petition- 
er only  $200  uid  a  bed  and  bedding,  as  spec- 
ified In  her  wlU.  At  the  time  said  state- 
ments w^e  BO  made,  and  with  the  effect 
aforesaid,  said  effects,  Indndlng  said  planta- 
tion, were  worth  $2,500,  and  the  pain  and 
suffering  of  said  Rachel  were  so  great,  and 
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her  dependence  on.  her  husband  tor  comfort 
and  attention  so  entire,  and  ber  condition 
such  as  to  demand  most  fidr,  honest  treat- 
mwt  fnnn  him.  But  for  said  statements 
she  would  have  i^ven.  at  least  half  ot  all  she 
had  to  petitioner.  She  died  on  September 
8,  1874,  and  soon  after  the  will  was  proved 
In  8(Aemn  f <nm»  and  McOrary  qualified  as 
her  executor.  '  In  ignorance  of  said  fraud,  pe- 
titioner recrtved  from,  and  receipted  McOra- 
ry tatr,  tiie  small  sum  left  him  In  his  mother's 
will,  and  he  ranalned  In  ignorance  of  said 
fraud,  without  any  fsnlt  tm  his  part,  until 
about  August  8,  ISftL  McOrary;  as  executor, 
held  allsaldpn^ertyendeffectsofsaldBachel 
from  her  death  to  1881,  of  the  annual  value 
of  $260;  BeCore  his  death  he  nuuried  Jane 
Foster,  who  bore  him  a  child  named  Ada, 
now  a  minor.  Said  Jane  was  duly  appointed 
administrator  of  McOrary's  estate,  and  as 
sudi  now  has  all  the  i»roperty  held  1^  said 
Bachd;  also  all  ready  m<m^  left  by  Mc- 
Orary, to  wit,  $1,600  cash,  for  the  reatB  and 
profits  of  said  estate  for  six  yean.  Said 
Jane  has  the  oitlre  estate  of  said  Rachd, 
and  has  held  It  for  about  10  years,  since  Mc- 
Orary's  death  to  the  presmt  time,  and  has 
used  and  received  the  entire  profits  thereof, 
ot  the  annual  value  of  $250.  Since  McCta- 
xy's  death  she  has  married  Robert  McFar- 
land.  Of  the  rente  and  profits  so  received 
by  her  and  1^  McOrary,  she  has  latdy  Invest- 
ed a  large  amount  In  certain  land  described, 
and,  instead  ot  taking  title  to  the  estate  of 
said  Rachel,  has  taken  It  In  her  own  name, 
and  Is  claiming  it  as  her  own  property,  and 
with  her  present  hiusband  now  resides  on  the 
land,  which  is  of  the  value  of  some  $8,000. 
Petitioner  is  now  21  years  t^d,  and  Is  entiUed 
to  teke  as  his  property  the  property  left  In 
the  eighth  item  of  ^Jie  will  and  In  the  codtcO. 
If  It  should  be  conddered  by  the  court  that 
for  any  reason  he  does  not  take  the  property 
so  glvra  in  the  eighth  Item,  and  that  said 
Rachel  held  and  owned  her  said  estete  by 
any  other  tltie,  then  the  same  was  hers,  to 
be  disposed  of  as  she  saw  pn^er  by  will. 
By  the  fraud  practic(>d  on  her  by  McOiary, 
she  was  dec^ved  as  above  stated,  and  he  Is 
entitled  to  recover  at  least  $1,000,  with  in- 
terest thereon  from  1876,  or  one^half  her 
estate,  vrith  the  rente  and  pn^te  thereof  for 
the  last  14  years;  and  he  asks  that  the  de- 
cree of  the  court  may  be  so  molded  that 
he  may  get  all  bis  rights.  Petitioner  now 
tendffls  back  to  the  estete  of  said  Bach^ 
the  amount  received  by  him,  and  asks  that 
her  entire  estete  be  decreed  to  be  his  prop- 
erty, or  such  portion  thereof  as  the  court 
may  determine  he  is  entitied  to,  with  Inter* 
est,  or  that,  In  ilea  of  Interest,  an  account  be 
taken  of  the  rents  and  proflte  of  her  estete. 
taking  therefrom  such  amounts  as  he  has 
heretofore  received,  with  interest  thereon, 
and  that  the  land  so  purchased  by  Jane  Mc- 
Farland may  be  decreed  to  be  sold  to  pay 
such  sum  as  the  court  may  adjudge  he  is  en- 
titled to,  and  that  she  be  compelled  to  ac- 
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count  for  all  the  rents  and  profits  arising 
from  the  estate  of  said  Rachel  that  she  has 
hersdf  received  since  the  death  of  McCraiy, 
to  the  extoit  that  the  same  has  gone  into 
her  hands  as  administratrix  of  McCrary. 
Process  was  prayed  against  Jane  McFarland, 
administratrix  of  McCrary,  and  Ada  McCra- 
ry.  The  petition  was  filed  February  17, 1891. 
The  demurrer  was  npon  the  grounds  of  mis- 
joinder of  parties,  misjoinder  of  causes  of 
action,  multifariousness,  want  of  Jurisdiction 
to  set  aside  the  Judgment  of  the  court  of 
ordinary  probating  the  will  of  Mrs.  McCraiy, 
that  the  will  of  Barksdale  gave  no  title  to 
plaintiff  la  the  land  sued  for,  and  statute  of 
limitation. 

3.  J.  Bull,  Henry  Persons  ft  Son,  and  O.  3. 
Tbomtm,  for  plaintiff  In  error.  3.  H.  Mar> 
tin  and  J.  L.  Willis,  for  detendants  in  eaat, 

PBR  CURIAM.  Judgment- affirmed. 
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DILLARD  et  al.  y.  RI0KER8ON. 
(Supreme  Coiirt  of  Geot^a.    Aug.  5,  1895.) 
Nbw  Tkul— Bbibv  or  Etidbnce— Dibobstiok  or 

CODBT. 

1.  One  ground  of  error  asalgned  in  tile  bill 
of  exceptions  being  that  the  court  erred  in  refns- 
ing  to  oismiaB  a  motion  for  a  new  trial,  the  mo- 
tion to  dismiss  being  "on  the  ground  that  no 
brief  of  evidence  bad  been  approved  and  filed 
as  required  bj  law,"  and  it  appearing  from  re- 
citals in  the  bill  of  exceptions  itself  that  orders, 
at  the  instance  of  the  movant,  were  taken  from 
time  to  time  "continuing  the  hearing  of  said  mo- 
tion, and  panting  additional  time  in  which  to 
perfect  brief  of  evidence,  until  the  5th  day  of 
November,  1894,  when  said  motion  was  heard," 
and  the  record  showing  that  the  brief  of  evi- 
dence was  in  fact  approved  and  filed  on  the  day 
la^t  mentioned,  the  court  was  right  in  refus- 
ing to  diamiss  the  motion  for  a  new  trial. 

2.  It  not  appearing  that  the  verdict  render- 
ed was  absolnteir  demanded  by  the  evidence, 
and  this  being  the  first  grant  of  a  new  trial,  the 
case  falls  within  the  nue  on  this  subject  which 
this  court  has  established  by  a  long-continued 
line  of  adjudications. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Morgan  county; 
W.  F.  Jenkins,  Judge. 

Action  by  Dlllard,  Saye  &  Stone  against  M. 
B.  Ridcerson  on  a  note.  To  an  order  grant- 
ing a  new  trial  after  verdict  for  plaintiffs,  the 
latter  bring  error.  Affirmed. 

The  following  Is  the  official  report: 

DlUard,  Saye  &  Stone  sued  Mrs.  Rickerson 
on  a  promissory  note  for  $150,  "for  surgical 
operation  and  medical  treatment  until  dis- 
charged." Defendant  pleaded  not  Indebted, 
and  that  the  note  was  given  by  her  In  pay- 
ment of  a  debt  of  her  husband.  There  was  a 
verdict  for  plaintiff  Defendant  moved  t&e 
a  new  trial,  which  motion  was  granted,  and 
to  this  ruling  the  plaintiffs  excepted.  The 
case  was  tried  on  September  9,  1893,  and  the 
motion  for  a  new  trial  was  heard  on  Novem- 
ber 6.  1894,  during  an  adjourned  term  of  the 
September  term  of  Morgan  superior  court. 
Up(m  the  calling  of  the  motion  tsx  hearing, 


counsel  for  plaintiffs  moved  to  dismiss  it,  up- 
on the  ground  that  no  brief  of  evidence  had 
been  approved  and  filed  as  required  by  law. 
This  motion  was  OTermled,  and  to  this  ruling 
also  plaintiffs  excepted.  The  bill  of  exceptlrais 
recites  that  orders  were  taken  from  time  to 
time  continuing  the  hearing  of  the  motion 
and  granting  additional  time  in  which  to  per^ 
feet  the  brief  of  evidence,  until  the  6th  day 
of  November,  1894,  and  specifies,  among  oth- 
er things,  as  material  to  be  transmitted  to 
.this  court,  the  respective  orders  continuing 
the  hearing  on  said  motion  for  a  new  trial. 
It  appears  from  the  record  that  the  motion 
for  new  trial  was  made  and  filed  at  the  term 
at  which  the  case  was  tried,  and  the  court 
passed  an  order  stating  that  the  motion  had 
been  made  and  the  grounds  thereof  approved, 
and  It  was  therefore  ordered  that  the  motion 
stand  continued  until  the  third  week  in  Sep- 
tember. 1893.  and  that  movants  have  until  said 
time  to  make  out  a  brief  of  the  testimony  and 
file  the  same,  without  prejudice.  The  only 
other  order  continuing  the  hearing,  in  the  rec- 
ord, Is  an  order  by  consent  postponing  the 
hearing  until  September  28, 1893,  and  ordettog 
that  movant  have  until  that  time  to  perfect 
her  brief  of  evidence.  The  brief  of  evidence 
was  approved  and  ordered  filed,  and  filed  No-, 
vember  6,  1894.  The  motion  for  a  new  trial 
was  upon  the  general  grounds  that  the  TenUcc 
was  contrary  to  law,  evidence,  etc  Also, 
because  the  jury  found  contrary  to  the  fol- 
lowing chaise  of  the  court:  "If  the  contract 
for  the  services  to  be  performed  was  made 
with  Henry  R.  RIckerson,  the  husband  of  the 
defendant,  then  the  note  sued  on,  if  given  for 
such  services,  is  null  and  void.  The  liability 
arises  from  the  contract  for  the  services,  and 
not  from  the  note;  from  the  inception  of  the 
contract,  and  not  from  the  making  of  the 
note.  The  law  forbids  a  wife  to  annme  the 
debt  of  her  husband.  If  you,  therefore,  be- 
lieve from  the  evidence  that  the  contract  for 
the  services  to  be  performed  was  made  by 
plaintiffs,  or  either  of  them,  with  the  husband 
of  defendant,  then  you  will  find  for  the  de- 
fendant, although  yon  may  brieve  that  de- 
fendant signed  the  note,  and.  althou^  no 
price  for  said  services  was  agreed  upon  be- 
tween said  plaintiffs  and  said  H.  R.  Rlck^ 
son.  If  no  price  was  agreed  upon,  the  law 
would  undertake  to  fix  such  price  or  compen- 
sation as  the  services  were  reasonably  wortii." 
Also,  because  the  Jury  found  contrary  to  the 
following  charge  of  the  court:  "If  you  believe 
from  the  evidence  that  the  consideration  of 
the  ,note  sued  on  was  medical  or  surgical 
[services],  then  you  wUl  look  to  the  evidence, 
and  see  whether  or  not  the  person  rendering 
such  services  was  authorized  by  law  to  ren- 
der the  same  and  charge  for  them.  If  you 
find  that  they  were  not  authorized  by  law  to 
practice  medicine  and  charge  therefor,  yon 
will  find  for  the  defendant."  In  an  amend- 
ment to  the  motion  for  new  trial  It  Is  stated 
that  the  charge  of  the  court  set  forth  In  the 
fourth  ground  of  the  original  motl<ni  was 
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made  on  the  written  requert  ot  defendant 
Both  the  two  grounds  last  above  mentioned 
are  numbered  four  In  the  reccnrd.  Also,  be- 
cause the  court  failed  to  Instruct  the  jury  as 
[to]  the  law  regulating  the  practice  of  medi- 
cine, and  failed  to  ehai^  the  jmj  aa  to  the 
nature  of  the  authority  required  by  law  to 
practice  medicine,  and  father  failed  to 
charge  the  Jury  that  It  was  necessary  for 
plaintiffs  to  show  that  they  were  duly  author- 
ized to  practice  medicine  in  the  manner  jwlnt- 
ed  out  by  law  befc^re  they  could  recorer. 

Foster  &  Botler,  for  plaintiffs  In  erm. 
CalTln  George  and  Harrison  &  Pe^tos,  tot 
defendant  in  oror.. 

PBB  OITBIAM.  Judgment  afflrfnefl. 


(97  Ga.  2») 

WILSON  T.  BURR  et  aL 
(Siq^-ome  Ooort  <^  Georgia.  Aug.  6, 189B.) 
CoKTiNUAircB  —  Absknob  or  WiTMBBS— Ikstboch 

TIOSB  A8  TO  WlTNBSSBS  —  CoNrLtOT- 

jva  EviDsKCB. 

1.  It  Is  competent  for  a  Judge  of  the  su- 
perior court,  in  order  to  facilitate  the  transac- 
tion of  bosineBB,  to  set  cases  for  trial  on  par- 
ticular days;  and,  iu  this  connection,  to  adopt 
a  ruie  of  practice  making  it  incumbent  upon 
every  party  to  noti^  his  witnesses  of  the  day 
moa  which  hia  ease  Is  set  for  trial.  In  a  court 
where  such  a  role  preraila,  a  party  who  does 
not  comply  Mth  this  requirement  is  not  entitled, 
as  matter  of  right,  to  a  continuance  l)ecaase  of 
the  absence  of  a  material  witness  who,  though 
he  had  previously  been  duly  snhDoenaed,  had 
not  been  notified  upon  wliat  day  his  attendance 
would  be  necessary. 

2.  The  charge  relating  to  the  number  and 
credibility  of  witnesses,  as  qualified  and  exulaln- 
ed  by  the  additional  charge  given  in  this  con- 
nection, was  substantially  in  conformity  to  the 
rule  upon  this  subject  announced  in  Dowdell  v. 
Neal,  10  Ga.  148,  the  real  meaning  of  which  is 
stated  in  Comiff  v,  Ckiok.  22  S.  B.  47.  85  Ga. 
61. 

it.  The  evidence  beine  conflicting  upon  Ihe 
main  questions  of  fact  involved,  and  the  ver- 
dict being  euQiciently  supported,  bhA  no  mate- 
rial error  (if  any  at  all)  having  been  committed, 
this  court  wilt  not  control  the  discretion  of  Uie 
trial  judge  in  refuiring  to  grant  a  new  trial. 

(SyUabus  by  the  Court) 

Error  from  superior  court.  Pike  county;  J. 
J.  Hunt.  Judge. 

Action  by  H.  G.  Burr  and  another  against 
O.  R.  Wilson.  Plaintiffs  had  Judgment,  and 
defendant  brings  error.  Affirmed. 

The  following  la  the  official  report: 

Burr  and  Daniel  sued  out  a  warrant  to  dis- 
possess Wilson,  as  a  tenant  holding  over,  of 
certain  land  in  the  First  district  of  Pike 
countr.  "being  183  acres,  more  or  less,  off  of 
lot  No.  173,  and  all  of  said  lot  except  10  acres, 
more  or  less,  of  south  part;  100  acres,  more 
or  less,  of  west  half  of  lot  No.  172;  and  all 
of  said  half  except  10  acres,  more  or  le^,  off 
of  northeast  comer;  and  100  acres,  more  or 
less,  off  of  west  half  of  lot  No.  140,  and  all 
ot  said  half  except  10  acres  off  of  southeast 
cmner;  all  lying  In  tme  body,  and  agsregat- 


Ing  383  acres,  m«e  or  lev.**  The  afBdavlt 
for  the  warrant  is  dated  March  7,  1883,  and 
alleges  that  on  or  sbont  the  iBt  day  of  Janu- 
ary, 1882,  Burr  and  Daniel  rented  said  tract 
of  land  to  WUson  tot  the  year  1892,  which 
term  of  renting  expired  on  December  31, 
1882.  etc.  WUson  made  a  conntor  affidavit, 
from  which  It  appears  that  he  claims  Burr 
and  Daniel  bare  not,  and  never  had,  title  to 
the  dwelling  honse  aikd  premises  occupied  by 
him,  ccmtalning  about  20  acres,  and  that  he 
does  not  hold,  and  neyer  held,  the-  same  as 
their  tenant  It  appears  from  the  evidence 
that  in  1884  WUson  made  a  mortgage  to  Tall- 
man  upon  land  described  as  In  the  affidavit 
and  wairaut,  to  secure  a  loan;  tliat  the  note 
and  mortgage  were  transferred  by  Tallman 
to  Arnold;  and  that  the  mortgage  was  fore- 
closed in  1888.  and  the  land  sold,  under  exe- 
cution issued  therefrom,  to  Burr  and  Daniel, 
who  received  a  deed  from  the  sheriff,  dated 
December  11,  1888.  Daniel  testified:  "Burr 
and  I  went  to  Wilson's  house  to  rent  him  the 
land  purchased  by  us  at  sheriff's  sale.  He 
offered  to  give  us  six  bales  of  cotton  for  the 
rent  ot  the  place.  We  told  him  that,  as  the 
place  we  purchased  had  all  of  the  improve- 
mentB,  Including-  the  dwellings,  we  should 
have  more  than  the  other?.  We  r^ted  the' 
land  to  him  for  seven  bales  of  cotton.  I  have 
lost  the  rent  note  which  we  sue  on,  but  have 
another  r^t  note  for  another  year,  which  Is 
a  substantial  copy  of  the  one  sued  on.  He 
owes  us,  for  the  year  for  which  we  took  out 
dispossessory  warrant,  seven  bales  of  cotton, 
and  he  never  paid  any  part  of  the  same.  His 
term  of  rent  bad  expired,  and  we  made  de- 
mand on  Iilm  before  suing  out  this  i»-oceed- 
Ing,  and  he  refused  to  give  up  the  premises. 
I  have  a  diagram  here,  drawn  by  his  direc- 
tion. He  pointed  out  location  of  residence 
and  land  lines  and  reservation.  I  knew  noth- 
ing about  the  tines  and  reservations,  and 
drew  tills  diagram  by  his  direction.  It  places 
the  reservation  some  distance  from  the  house. 
At  the  time  we  were  at  Wilson's  to  get  the 
first  rent  note,  a  few  days  after  we  bought 
the  property,  he  stood  at  the  house,  and 
pointed  out  the  reservations,  and  they  lay 
some  distance  from  the  house,  and  did  not 
Include  the  house  or  other  premises.  When 
we  were  at  his  house  he  pointed  out  to  us  the 
ten-acre  reservations,  and  they  did  not  In- 
clude his  dwelling,  but  lay  some  distance 
from  It  I  never  heard  of  the  seventh  bale 
rent,  given  for  tax  and  insurance,  until  to- 
day. Wilson  said  nothing  of  the  kind,  but  it 
was  given  for  rent,  because  we  owned  the 
dwelling  and  improvements."  R.  H.  Drake 
testified:  "I  had  a  conversation  with  Wilson 
Itefore  the  sale,  in  presence  of  Burr.  Wilson 
had  a  copy  of  the  land  advertised  for  sale. 
He  said  we  ought  to  buy  this  tract,  as  it  had 
the  dwelling  and  improvements  on  it  He 
pointed  out  to  us  the  reservations,  and  they 
did  not  cover  the  dwelling.  I  was  present 
when  a  survey  of  these  lands  was  made. 
Strickland,  county  surveyor,  was  present,  ran 
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the  lint,  and  laid  off  the  reserrew  The  line  of 
the  reserve  was  250  yards  Crom  the  dwelling 
of  Wilson.  Daniel's  plat  Is  substantially  coc- 
recL  One  of  the  lines  is  too  dose  to  the 
house.  We  ^ere  standing  on  the  property 
aubseqoently  bought  by  Burr  and  Daniel, 
when  WUson  said  the  dwelling  and  Improre- 
ments  were  on  their  land,  and  pointed  out  the 
reservations,  which  were  some  distance  from 
the  dwelling  and  improvem^ts.  The  survey 
we  made  ran  the  Hues  practically  where  Wil- 
son told  us  they  would  run,  before  the  sale. 
In  making  the  survey,  we  started  at  a  recog- 
nized comer.  Strickland  did  not  say  the 
lines  ran  or  commenced  would  put  the  house 
on  Wilson's  land,  and  did  not  quit  surveying 
on  that  account"  Burr  tratifled:  "I  had  a 
talk  with  WUson  about  this  property  befcn^ 
the  sale.  He  had  the  adyertlsement,  and  told 
US  obout  the  ten-acre  reservations,  being,  as 
he  said,  ten  acres  given  to  Bawla  and  ten 
acres  to  Clark  Wilson.  I  had  another  con- 
versation with  blm  at  his  house,  and  he 
agreed  to  give  us  seven  bales  of  cotton  rent 
for  the  place  we  purchased,  because  this 
place  Included  the  dwelling  and  other  im- 
provements. I  told  him  I  was  going  to  have 
dwelling  Insured.  He  knew  I  was  going  to 
have  it  insured  In  my  name,  and  did  not  ob- 
ject He  never  claimed  that  the  residence 
was  on  the  reservation  until  aftw  we  com- 
menced these  proceedings  to  dispossess  him. 
We  were  standing  on  the  property  sobse- 
quently  bought,  and  Daniel  and  I  had  gone 
there  with  a  view  of  purchasing  some  of  the 
land.  Wilson  pointed  out  the  reservations, 
and  said  the  dwellings  and  other  Improve- 
ments were  on  the  land  we  afterwards 
bought,  and  were  not  on  the  reservation.  In 
making  the  survey  we  started  at  a'  recognized 
corner.  Strickland  did  not  say  the  lines,  if 
continued,  would  put  the  dwelilugs  on  Wil- 
son's land,  and  did  not  quit  surveying  on  that 
account.  I  never  heard  of  my  paying  tax  and 
Insurance  with  the  seventh  bale  until  to-day; 
and  it  is  untrue  that  it  was  given  for  that 
purpose,  but  was  given  for  rent.  I  was  pres- 
ent at  the  survey  made  by  Strickland.  The 
Danld  plat  Is  about  a  representation.  Strick- 
land had  the  deeds  when  he  made  the  sur- 
vey. The  20  acres  did  not  Include  the  dwell- 
ing. The  nearest  line  of,  reservation  was  150 
or  200  yards  from  the  dwelling.  Surveyor 
did  not  run  around  the  entU-e  tract  of  land, 
and  no  proeessioneis  were  there."  Plaintiffs 
introduced  a  note  payable  to  them,  signed  by 
Wilson,  dated  December  13,  1889,  and  due 
October  1, 1890,  promising  to  pay  them  seven 
bales  of  cotton  for  rent  of  lauds  described  as 
in  the  affidavit  and  warrant  WUson  testi- 
fied: "I  never  rented  the  houses  and  dwell- 
ing to  Burr  and  Daniel.  There  were  ten 
acres  out  of  lots  149  and  172,  southeast  cor- 
ner lot  149,  and  northeast  comer  lot  172,  re- 
served. This  makes  20  acres,  and  they  come 
together,  and  my  dwelling  is  on  this  reserva- 
tion, and  was  not  Included  In  the  mortgage, 
but  was  qtedally  reserved  by  me.  There  Is 


a  mistake  In  lot  ITS,  and  I  called  Burr's  at- 
tention to  the  Inaccuracy  In  his  deed.  He  and 
Daniel  said  all  they  wanted  was  their  money. 
The  first  smrvey  the  county  surveyor  told 
Burr  that  the  reservations  would  leave  the 
houses  to  Wilson.  They  then  quit  survey- 
ing, and  would  go  no  further.  The  lots  are 
big  lots  and  little  Iota  The  surveyor  cannot 
correctly  run  off  the  lots  and  mark  the 
reservati(Hi8  unless  he  runs  around  the  lots. 
I  never  told  Burr,  Drake,  and  Danlti  that  my 
dwelling  was  not  on  the  reservation,  but  told 
them  the  houses  were  on  the  reservations.  Z 
asked  Burr  to  insure  the  dwelling,  but  did 
not  tell  him  to  Insure'  it  In  his  name.  I  gave 
them  seven  bales  rent,  but  the  seventh  bale 
was  to  cover  insurance  and  taxes  on  the 
reservation.  I  had  not  owned  the  Clark  WU- 
son and  Bawls  tracts  In  14  years,  and  had  no 
daim  on  them;  but  the  reservations  made  by 
me  covered  my  buildings.  I  had  paid  all  the 
Insurance  on  my  buildings  but  and  gave 
the  extra  bale  rent  to  have  Burr  pay  this  bal- 
ance and  the  taxes.  I  nev^r  directed  the  plat 
presented  by  Daniel.  I  gave  him  a  diagram 
of  the  1,200  acres.  This  plat  introduced 
by  him  resembles  my  plat  in  only  one  partic- 
ular,—where  the  land  extends  down  on  the 
river.  The  dweUing  house  and  tmprovemeuts 
are  on  the  20  acres  in  dispute."  Dr.  Owens 
testified:  "Kawls  has  been  in  possession  of 
his  place  [one  of  the  ten-acre  reservations  on 
172,  as  claimed  by  plaintiffs]  since  1881,  but 
it  is  not  in  the  comer  of  the  half  lot  It  is  in 
the  east  half  of  the  lot  The  Clark  Wilson 
tract  of  ten  acres  is  not  In  the  corner  of  the 
lot  149;  and  these  two  tracts  are  not  In  the 
reservations  as  claimed  by  defendant" 

The  grounds  of  the  motion  tor  new  trial 
are: 

(1)  Error  In  refusing  to  continue  the  case, 
on  defendant's  motion,  for  the  absence  of 
Strickland,  the  county  surveyor,  who  resided 
it)  Pike  county,  and  for  whom  defendant  had 
taken  out  a  subpcena,  and  placed  It  In  the 
hands  of  the  sheriff  10  days  before  the  sit- 
ting of  the  court,  with  instruction  to  save 
it  upon  Strickland;  the  sheriff  having  sent 
the  same  by  a  reliable  man  who  promised, 
If  It  was  not  served,  to  notify  the  sheriff  of 
the  failure,  and  he  having  received  no  sucb 
notice.  Defendant  testified  that  at  the  last 
term  of  the  court  the  case  was  set  for  a  par- 
ticular day,  and  that  day  Strickland  was  not 
present;  but  he  had  not  then  been  snb- 
pa?naed,  and  by  some  arrangement  the  case 
was  postponed  until  another  day  of  that 
week.  Then  defendant  got  a  subpoena,  and 
carried  it  to  Strickland,  brought  him  to  court, 
and  paid  blm  two  dollars  per  day,  and  kept 
him  at  court  until  the  day  last  named  for 
trial,  when  defendant  learned  that  the  case 
had  been  continued  Tor  the  term  by  consent 
of  counsel.  He  expected  and  would  be  able 
to  prove  by  Strickland  that  as  county  sur- 
veyor, and  at  plaintiffs*  Instance,  he  went 
with  Burr  to  have  the  lines  run  around  and 
between  plaintiffs  and  d^endant,— jthe  prem> 
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Ises  in  dispute;  that  he  ran  the  line  from  the 
cecognised  corner  dirlding  the  two  tracts, 
and  when  he  had  the  line  within  a  shwt  dis- 
tance of  the  end,  and  npon  being  asked  by 
plaintiffs  whether  the  dwelling  and  build' 
Ings  of  defendant  would  be  on  the  lO^acre 
reservations,  he  said  th^  wonld  be,  and  Bnir 
had  him  to  stop  the  snrrey  as  being  then  run, 
and  wanted  him  to  run  a  different  line  from 
another  point,  so  as  to  take  defendant's 
dweiUng  and  buildings,  to  which  defendant 
objected;  and  then  Burr  and  Strickland  and 
the  others  left,  came  back  another  da^,  and 
tan  another  line  from  another  point,  which 
took  defendant's  dwdUng  and  buildings, 
over  his  objections,  and  in  his  al»ence;  that 
he  tried  to  get  'Bnrr  and  Strickland  to  run 
around  the  entire  tracts  ot  lots,  and  then  run 
a  line  cutting  off  the  west  half,  and  then  lay 
off  the  two  reservations  as  called  for  In  the 
deeds  and  papers  in  the  case;  and  Burr  and 
Stricldand  dedlned  to  do  this.  These  lots 
in  this  locality  are  all  of'  irregular  sizes. 
Whereupon  defendant  refused  his  consent 
to  the  surrey,  and  left  The  two  reserva- 
tions In  the  comers  of  the  two  tracts  of 
10  acres  each  would  Include  defendant's 
dwelling  and  buildings  as  claimed  by  liim. 
If  the  lines  were  run  right  Strickland  was 
not  absent  by  his  procurement  or  consent 
The  showing  was  not  made  for  delay,  etc.; 
and  defendant  expected  to  be  able  to  procure 
the  testimony  of  the  absent  witness  by  the 
next  term.  In  a  note  to  this  ground  the 
court  states  that  at  the  previous  term  the 
case  was  passed,  by  the  court's  order,  to  en- 
able defendant  to  procure  the  attendance  of 
Strickland,  and  the  case  was  set  for  another 
day  towards  the  latter  part  of  the  session, 
on  which  day  counsel  for  the  parUes  agreed 
to  continue  the  case,  and  set  it  for  the  first 
day  of  the  term  at  which  it  was  tried;  and 
that  under  the  rules  seUlng  cases,  it  is  in- 
cumbent on  parties  to  notify  their  witnesses 
of  the  day  the  case  Is  set  for  trial. 

(2)  Defendant  offered  to  prove  by  W.  S. 
Whltaker  that  be  was  the  attorney  at  law 
for  Lawton  &  Smith,  and  made  out  the  ap- 
plication to  them  for  Wilson  for  the  loan  for 
which  the  mortgage  was  given,  which  is  the 
basis  of  the  foreclosure  which  Is  the  basis  of 
the  execution  which  issued,  and  under  which 
plaintiffs  claim  they  bought  the  land  In  con- 
troversy; that  defendant  expressly  reserved 
the  dwelling  bouse  and  gin  house  and  20 
acres  on  which  they  were  when  he  made 
the  application  for  the  loan,  and  witness  so 
stated  in  a  written  application  which  he 
made  out,  and  which  was  signed  by  defend' 
ant,  and  sent  to  Lawton  &  Smith,  In  Macon, 
for  the  purpose  of  procuring  the  loan  which 
the  mortgage  was  given  to  secure.  It  was 
also  in  proof  Ijefore  the  court  In  this  case,  on 
the  motion  to  continue,  on  the  counter  show- 
ing made  by  plaintiffs,  that  the  original  ap- 
plication In  which  the  reservation  of  the 
dwelling  and  gin  house  and  20  acres  were 
specified  was  lost  or  destroyed,  and,  after  a 
T.228.£.no.]9— 63 


diligent  search.  It  could  not  be  found.  This 
proof  was  made  hy  Smlfib,  of  Lawton  ft 
Bmltli,  the  coatodlans  of  tbe  apidlcation. 
And  defendant  also  offered  to  prove  the  cus- 
tody of  the  original  application  In  which 
these  reservations  wwe  made,  1^  said  Smith, 
and  the  loss  or  destruction  of  the  (niginal, 
and  the  search  for  and  tbe  failure  to  find 
the  same,  as  required  by  law.  And  the  court 
overruled  both  propositions,  and  declined  to 
admit  tbe  testimony  of  either  Whltaker  fx 
Smith,  and  ruled  that  the  testimony  was  not 
relevant  or  admissible,  which  ruling  and  re- 
fusal are  assigned  as  error. 

(3)  Error  In  admitting  the  rent  note  for 
1880,  over  objection  that  it  was  not  rdevant 
and  had  no  bearing  or  otnmection  with  the 
rental  of  1883,  and  had  nothing  to  do  v-Ith 
the  case  or  any  Issue  In  It 

(4)  Error  in  chaining  the  Jury:  "In  civil 
cases,  where  there  Is  a  couiUct  of  evidence 
between  the  witnesses,  the  jury  shonld  be 
controlled  in  their  finding  by  the  preponder- 
ance of  the  evidence;  and  where  the  wit- 
nesses are  dually  credible,  and  one  witness 
testifies  to  one  thing  on  one  side,  and  two 
testlQr  to  the  contrary  on  the  other  side,  the 
preponderance  would  be  In  favor  of  the  side 
on  which  the  two  testified,  and  the  side  hav- 
ing the  preponderance  would  be  entitled  to 
recover,"— this  charge,  without  more,  being 
calculated  to  mislead,  and  did  mislead.  The 
court  should  have  qualified  this  charge  by  an 
Instruction  that  the  Interest  of  the  witnesses, 
their  opportunities  for  knowing,  their  conduct 
In  the  trial  and  the  case,  their  manner  of  tes- 
tifying, and  all  the  surrounding  circumstan- 
ces proved,  may  be  considered,  and,  after 
weighing  all  these  things,  yon  may  believe 
one  witness  In  preference  to  more  than  one 
testifying  against  him,  if  you  believe  the  one 
Is  telling  the  truth.  In  a  note  to  this  ground 
It  is  certified  that  the  court  did  further 
charge  the  jury  that,  In  passing  on  the  cred- 
ibility of  witnesses,  they  would  take  into 
consideration  their  Interest,  the  manner  in 
which  they  testified,  their  opportunity  of 
knowing  facts  about  which  they  testified; 
and  that,  while  they  should  make  a  verdict 
to  accord  with  the  preponderance  of  the  tes- 
timony, it  was  for  the  jury,  in  doing  so,  to 
give  such  credit  to  witnesses  as  they  de- 
served. After  all.  It  was  a  question  as  to 
what  was  the  truth,  and  the  verdict  shonld 
speak  the  truth. 

(5)  Verdict  contrary  to  law  and  evidence, 
and  without  sufficient  evidence  to  support  it. 

(0)  Error  in  the  decree  rendered,  because  it 
went  beyond  the  verdict,  adding  thereto  the 
words,  "including  the  dwelling  house  and 
Improvements  on  said  land,"  over  objections 
of  movant  The  verdict  was:  "We,  the 
jury,  find  for  the  plff."  The  judgment  was 
that  plaintiffs  do  have  and  recover  of  defend- 
ant the  premises  In  dispute  (describing  the 
same  as  In  the  affidavit  and  warrant,  with 
the  addition  of  the  words  just  quoted),  that 
a  writ  of  possession  issu^  etc. 
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Hammond  &  derelaiid,  for  plaintiff  in  er- 
ror. B.  T.  Daniel  and  J.  S.  Boynton,  for  de- 
fendants In  error. 

PB3B  CUBIAM.   Judgment  affirmed. 


(ffj  Oa.  2») 

HARWELL  et  al.  v.  POSTER. 
SAME  T.  REESE. 
{Supreme  Court  of  Georgia.    Aug.  6,  18^.) 

EjEOTHEKT— DbSCBIPTIOK  op  PrBHIBBS — NOKSITIT. 

1.  It  is  esHential  to  the  maintenance  of  an 
action  of  ejectment  that  the  premises  alleged  to 
have  been  demised  be  deBcrloed  with  sach  cer- 
tainty as  that,  in  the  erent  of  a  recovery  by 
the  plaintiff,  a  writ  of  possession  issued  upon 
the  judgmen^  and  describiue  the  premises  aa 
laid  in  the  declaration,  shall  bo  identify  the 
premises  sued  for  aa  that  the  sheriff,  in  the  ex- 
ecution of  the  writ,  can  deliver  the  possession 
in  accordance  with  its  mandate. 

2.  If  the  premises  sued  for  be  described  as 
a  certain  numoer  of  acres  embraced  in  a  larger 
tract,  which  latter  tract  is  accurately  described, 
but  there  is  no  further  description  of  the  particu- 
lar Dremisea  su^  for,  such  description  is  too 
indefinite  to  be  made  the  basis  of  a  recovery; 
and  if,  upon  the  trial,  the  evidence  for  the  plain- 
tiff be  as  uncertain  as  the  description  laid,  a 
nonsuit  should  be  awarded:  and  even  greater 
certainty  in  the  evidence  wonld  not  prevent  a 
nonsuit,  unless  the  declaration  be  amended  ao  as 
to  conform  to  the  evidence. 

3.  Where,  in  an  exactly  similar  case,  there 
was  a  verdict  for  the  defendant,  the  court  right- 
ly refused  to  set  it  aside;  and  this  Is  true,  irre- 
spective of  errors  alleged  to  have  been  commit- 
ted at  the  trial. 

(Syllabns  by  ihe  Court) 

Errw  from  superior  court,  Morgan  county; 
W.  F.  Jenkins,  Judge. 

Separate  actiona  by  Mattle  V.  Harwell  and 
others  a^nst  V.  G.  Foster,  ezecntOT,  and 
Seaborn  Reese.  Defendants  bad  Judgment 
In  eacb  action,  and  plaintlfCs  bring  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
Mattle  T.  Harwdl  and  otbers,  children  of 
IilttletoD  ManaOtt  Harwell,  deceased,  and 
grandchildren  of  Littleton  T.  P.  Harwell,  de- 
ceased, and  the  wife  of  Littleton  Man8<m 
Hanu'ell,  sued  F.  0.  Foster,  encutor  of  A. 
O.  Foster,  for  500  acrea  of  land,  part  of  880 
acres  originally  belonging  to  the  estate  of 
Littleton  T.  P.  Harwell,  bounded  as  fbllows: 
*'By  Kllpatrlck  and  land  of  Seaborn  Reese; 
on  the  west  by  the  Seven  Island  road  and 
Mrs.  Godfrey;  on  the  south  by  land  original- 
ly belonging  to  Captain  William  Heam;  on 
the  east  by  the  estate  of  Frank  Hearn  and 
others."  The  abstract  of  title  attached  was 
the  will  of  Littleton  T.  P.  Harwell.  The 
suit  woa  brought  January  30,  1803.  At  the 
conclualon  of  the  evidence  for  plaintiffs,  de- 
fendant moved  for  a  nonsuit,  upon  the 
grounds  that  plaintiffs  had  not  made  out  a 
caae,  that  idalntlffs  had  not  sufficiently  Iden- 
tified the  land  sued  for,  and  that  the  will  had 
not  been  compiled  with,  In  that  the  1,000 
acres  of  land  had  not  been  laid  ott.  The  mo* 
tlon  was  sustained,  to  which  ruling  the  plain- 
tiffs excepted.  Plaintiffs  Introduced  so  much 


ot  the  itdll  of  L.  T.  P.  Harwell  aa  twre  uptm 
the  case,  b^ng  the  third  and  seventh  items 
of  the  will.  The  third  Item  stated  that  tes- 
tator's son  Littleton  Manson  Harwell  being 
feeble  and  subject  to  epileptic  fits,  In  so  much 
that  testator  mistrusted  bis  mental  capaldty, 
testator  would  give  him  or  for  his  use  more 
of  his  property  than  any  of  his  other  children. 
The  it«n  then  devised  to  Thomas  B.  and 
Ishmael  F.  Harwell,  In  trust  to  permit  said 
Manson  to  enjoy  the  entire  use  and  benefit 
of  the  same  during  Manson's  life,  cwtaln  ne- 
gro property,  mules,  stock,  etc.,  which  Ifan- 
soQ  may  have  been  using  at  testator's  death. 
The  Item  ftuther  provided  that  all  the  prop- 
erty mentioned  In  this  Item  was  so  Umlted 
to  said  trustees,  as-  well  as  that  which  the 
testator  should  afterwards  In  his  win  give  to 
them,  for  the  use  of  Mai»on  and  upon  the 
same  trust;  that  testator  directed  the  trua- 
tees,  at  the  death  of  Manson,  If  he  should 
leave  children,  to  convey  a  child's  part  to 
Manson's  wife  during  her  life,  if  Manson 
should  so  desire  by  his  last  wUI,  but  If  Man- 
son  should  leave  no  child,  but  bis  wife,  sur- 
viving him,  then  one-half,  if  Manson  should 
so  direct,  to  his  wife  during  life,  and  the 
other  half  to  testate's  grandchildren  pet 
stirpes;  that,  in  the  evmt  of  Manson  leav- 
ing children,  then  the  trustees  should  hold 
the  property  In  trust  to  convey  to  such  child 
or  children  only  so  much  tiiereof  and  In  such 
parts  as  Manwm  simuld  direct  by  his  last 
will,  but  In  d^ult  of  such  will  or  any  ap- 
pointment, in  case  ot  Manson  leaving  a  wUe 
and  children,  the  trustees  to  divide  the  prop- 
erty equally,  shore  and  share  alike,  between 
Manson's  wife  and  the  said  children;  and 
that  if  Manson  should  die  without  a  will, 
leaving  a  wife  but  no  children,  then  the  trus- 
tees should  turn  over  to  her  one-half  of  said 
property  for  life,  and  the  other  half  to  tes- 
tator's grandchildren.  The  seventh  item 
was:  "I  direct  that  my  executors  shall  1^ 
off  about  my  residence,  so  as  to  include  the 
same,  about  1,000  acres  of  land,  which  I  wish 
so  ^ne  as  to  make  a  good  plantation,  which 
I  give  tn  trust  to  permit  my  son  Manson  to 
enjoy  so  long  as  he  shall  live,  unless  the 
said  trustees  and  my  son  should  think  It 
best  and  most  conducive  to  his  interests  to 
get  another  place.  In  which  event  I  wish  oae- 
half  the  proceeds  of  said  thousand  acra, 
which  I  vrish  then  to  be  sold,  to  go  to  said 
trustees,  upon  the  same  limitations,  condi- 
tions, and  trusts  as  are  more  particularly  set 
forth  in  the  third  Item  of  this  my  will.  If 
it  should  be  thought  best  by  the  said  trustees 
and  my  said  son  that  he  should  remain  upon 
the  place,— that  Is,  the  plantation  to  be  laid 
ott,—l  direct  and  will  that  my  daughter  Mary 
shall  have  the  privilege  of  living  with  my 
son,  without  the  payment  of  board,  so  long 
as  my  said  son  shall  live  up<m  the  said  place 
and  my  said  daughter  shall  remain  single. 
At  the  death  of  said  son.  If  up  to  wld  pe- 
riod he  should  have  lived  upon  the  place,  I 
direct  that  said  land  be  sold,  and  hazf  ot  the 
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proceeds  go  oo  the  othw  property  given  to  the 
trustees  of  my  said  son  at  his  death,  and  the 
other  half  to  the  trustees  of  my  other  chil- 
dren, to  be  held  as  hereinbefore  directed,  and 
to  go  as  already  prescribed  in  the  preceding 
items.  In  the  event  of  the  sale  of  the  place 
before  the  death  of  my  said  son,  I  direct  that 
half  of  the  proceeds  go,  also,  to  the  trustees 
of  my  other  children,  to  be  held  as  hereln- 
befca%  set  f<»lh  for  each  child."  It  was  ad- 
mitted that  Isham  S.  Fannin  and  Ishmael  F. 
Harwell  qualified  as  the  executors  of  the 
win.  Mrs.  Elmlra  Chambers  testified:  "I 
heard  Mr.  Fajmin  tell  Manson  Harwell  he 
was  ready  to  put  him  In  possession  of  his 
own  property,  the  homestead  and  one  thou- 
sand acres  of  land  belonging  to  Littleton 
Harwell's  estate:  This  property  Is  now 
yours  In  peaceable  possession.'  Fannin  then 
and  there  said  to  him:  There  is  enough 
personal  property  and  lands  to  pay  all  the 
debts.'  Several  pereons  were  preset,  among 
them  Ishmael  HarwelL  Manstm  Harwell  re- 
fused to  enter  into  possession,  alleging  that 
he  wanted  the  estate  wound  up  and  all  debts 
paid  first  Mr.  Fannin  said:  'Manson,  there 
will  be  plenty  to  pay  the  debts,  and  yon  must 
take  possession.'  Thereupon  Manson  agreed 
to  go  Into  possession,  and  wanted  the  land 
surveyed.  Mr.  Fannin  replied:  'Move  In, 
and  take  possession  of  your  own  property. 
The  land  can  be  surveyed  after  you  move  in.* 
Peterson  H.  Harwell  moved  In  the  over- 
seer's honse.  Manson  moved  into  the  home- 
stead, and  took  possession  of  1,000  acres  of 
land  as  his  own  property.  He  moved  In  and 
took  possession  in  November  or  December, 
remained  there  three  years,  and  never  was 
disturbed  until  after  the  death  of  Ishmaei, 
his  trustee,  who  died  in  the  spring  of  1867. 
Then  Mr.  Fannin  commenced  proceedings  to 
dispossess  him.  Littleton  Harwell  died  in 
the  summer  of  1864,  and  it  was  In  the  fall  of 
the  year  after  bis  death  that  Mr.  Fannin  be- 
gan to  put  Manson  in  possession  of  the 
homestead,  counting  the  residence  and  1,000 
acres  of  land  as  his  own  property,  as  stated 
above.  It  is  not  true  that  Manson  was  al- 
lowed to  occupy  the  homestead  and  cultivate 
as  much  land  as  he  could.  On  the  contrary. 
Fannin  put  Manson  In  possession  as  his  own 
property,  absolutely  and  unconditionally.  I 
did  not  see  Fannin  put  Manson  In  possession. 
No  land  was  ever  surveyed,  but  Fannin  fre- 
quently promised  to  have  it  surveyed,  but, 
as  far  as  I  know  and  believe,  it  was  never 
done.  I  heard  Fannin  say:  *Manson  Har- 
well, I  am  ready  to  put  you  In  possession  of 
1,000  acres  of  land.  Including  the  residence, 
as  your  property.'  This  was  in  the  presence 
of  Ishmael  and  several  others,  was  In  the 
fall  of  the  year  18G4,  and  was  at  tbe  home- 
stead, where  Littleton  Harwell  died." 
PlalntifTs  put  in  evidence,  also,  the  testimony 
of  Mrs.  Davenport,  which  tended  to  corrobo- 
rate the  testimony  of  Mrs.  Chambers;  also, 
the  tax  books  of  Morgan  county  for  1865, 
showing  that  Manson  Harwell  returned  for 


taxation  that  year,  in  siUd  county,  1,000 
acres  of  land.  Mattie  Y.  Harwell  testified: 
"My  father  was  Littleton  Manson  Harwell, 
who  died.  February  19, 1SS6.  I  know  that  he 
was  put  In  possession  of  his  1,000  acres  of 
land  that  was  given  him  under  tbe  will  of 
his  father,  by  the  executor,  Mr.  Fannin,  In 
November,  1864.  I  know  that  our  family 
moved  into  the  old  homestead  in  the  fall  of 
1861,  and  occupied  the  house  and  grounds 
around  the  same  for  at  least  three  years, 
moving  away  In  January,  18C8.  Father  em- 
ployed hands  to  cultivate  the  land  around 
the  bouse.  There  was  about  1,800  acres  of 
land  in  all  tbe  tract.  I  do  not  know  how 
much  of  this  father  cultivated.  It  was  nev- 
er surveyed  or  run  off,— that  is,  the  1,000 
acres,— that  I  know  of.  There  were  tenant 
houses  all  about  over  this  la^  tract  Fath- 
er had  tenants  In  some  of  them;  do  not 
know  how  many.  This  land  has  been  con- 
trolled and  managed  by  CoL  Foster  and  Col. 
Reese  for  a  long  time.  We  moved  away 
from  there  after  the  lands  were  sold.  In  1867, 
and  have  none  of  us  ever  been  in  posaesslfHi 
since,  and  no  one  for  us.  No  land  was  ever 
run  off  to  my  father  under  the  will.  All  of 
plaintiffs  are  of  age  except  one.  I  was  born 
In  1856,  and  others  of  plalntifTs  In  1858,  1861. 
and  1864.  We  have  lived  on  land  adjoining 
the  land  sued  for  ever  since  1868."  A  wit- 
ness, who  has  been  county  surveyor  of  Mor- 
gan county  since  186G,  testified:  "There 
are  about  1,800  to  2,000  acres  in  the  Harwell 
place.  Defendant  controls  about  800  acres 
beyond  the  bouse.  Reese  controls  about  1,- 
000  acres  around  the  house.  A.  G.  Foster 
has  owned  and  claimed  and  tteen  In  the  open 
and  notorious  possession  of  all  of  said  lands 
since  1868,  until  the  division  between  Foster, 
executor,  and  Reese.  Reese  came  in  after 
Foster.  I  made  the  survey  for  the  division. 
There  never  was  any  1,000  acres  run  off  to 
Manson  Harwell,  and  no  surv^  of  any  part 
of  the  place  was  ever  made  for  him."  An- 
other witness  testified  that  Foster  owns  none 
of  the  land  around  the  house,  but  the  part 
managed  by  him  as  «ecut<v,  or  that  portion 
In  cultivation,  is  about  a  three-horse  farm, 
worth  about  ^150  a  year  rent;  that  Foster 
and  those  who  came  under  him  have  been  in 
the  open,  etc.,  possession  of  the  land  since 
1868;  that  plalntlfFs  live  near,  etc.  Defend- 
ant admitted  possession  of  800  acres,  a  part 
of  the  1300. 

Mattie  V.  Harwell  et  al.,  children  of  Lit- 
tleton Manson  Harwell,  deceased,  and  grand- 
children of  Littleton  T.  P.  Harwell,  deceased, 
and  the  wife  of  Littleton  Manson  Harwell, 
sued  Seaborn  Reese  for  500  acres  of  land,  a 
part  of  880  acres  originally  belonging  to  the 
estate  of  Littleton  T.  P.  Harwell,  bounded 
north  by  lands  of  Mrs.  A.  M.  Harwell,  wlffl 
of  Littleton  Manson  Harwell,  and  children, 
west  by  lands  of  R.  M.  Tbomasou,  south  bj 
lands  of  F.  0.  Foster,  executor  of  A.  G.  Fos- 
ter, and  east  by  lands  of  Mrs.  Bomey  and 
others.  Plaiutlffe  claimed  title  under  the  will 
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of  LItaeton  T.  P,  B^irwelL  The  evidence 
Introduced  by  plalntlflB  was  similar  to  the 
evidence  introduced  by  them  In  the  case  of 
the  same  plaintiffs  against  Foster, .  executor 
(this  term).  Defendant  Introduced  a  bill 
filed  to  the  Septfflnber  term,  1866,  of  Morgan 
superior  court,  by  Isham  S.  Fannin  and  lah- 
mael  F.  Harwell,  executors  of  L.  T.  P.  Har- 
well, against  A.  Jenkins  et  aL,  creditors  of 
the  estate  and  legatees  of  L.  T.  P.  Harwell, 
to  which  bill  all  persons  interested  in  the 
estate  were  made  parties  and  were  repre- 
sented in  person  or  by  attorney.  Manson 
Harwell,  father  of  the  present  plaintiffs,  was 
a  party  defendant  The  bill  alleged  that 
many  of  said  creditors  were  suing  their 
claims  to  judgment,  and  the  estate  owed 
more  than  $30,000,  Its  assets  consisting  main- 
ly in  land;  that  the  estate  was  totally  in- 
solvent; that,  when  the  executors  took 
charge  of  It,  the  country  was  In  the  midst  of 
war;  that  they  sold  the  perishable  property 
to  pay  taxes  and  keep  up  the  estate;  that, 
shortly  after  they  took  possession,  the  Fed- 
eral army  destroyed  the  personalty,  carried 
off  the  stock  and  negroes;  that,  before  the 
Federal  army  came,  they  sold  all  the  per- 
sonalty on  hand  for  Confederate  money,  and 
paid  It  to  creditors  as  f&r  as  the  latter  would 
accept  it;  that  L.  T.  P.  Harwell  died  pos- 
sessed of  2,000  acres,  and  by  his  will  gave 
bis  son  Manson  1,000  acres,  to  be  laid  off  so 
as  to  embrace  the  homestead;  that  the  ex- 
ecutors did  not  feel  authorized  to  lay  off 
said  land  until  the  estate  could  be  properly 
marshaled,  but  as  Manson  was  very  infirm, 
with  a  family  and  small  means,  and  as  the 
houses  were  liable  to  be  destroyed  If  left 
untenanted,  they  permitted  him  to  go  Into 
the  houses  and  cultivate  as  much  land  as  he 
could,  until  the  war  should  cease  and  they 
could  wind  up  the  estate;  that  Manson,  tak- 
ing advantage  of  this  kindness,  notified  them 
that  he  would  not  surrender  possession,  but 
bad  employed  counsel  and  intended  to  liti- 
gate with  them  as  to  whether  he  should  be 
compelled  to  surrender  the  land  for  sale  for 
the  payment  of  debts  due  by  the  estate;  and 
that  they  (the  executors)  bad  no  means  of 
paying  the  indebtedness  except  by  sale  of 
the  land.  They  asked  for  injunction,'  an^ 
that  the  estate  be  distributed  under  decree 
of  the  court.  Manson  answered  this  bill, 
admitting  the  Insolvency  of  the  estate,  but 
denying  that  he  was  put  in  possession  of 
any  land  Tor  the  purpose  of  taking  care  of 
the  property  of  the  estate.  He  set  up  that 
he  went  Into  possession  about  December  25, 
m65,  as  devisee  under  the  will,  and  that 
Ishmael,  one  of  the  executors,  assented  to 
the  devise,  and  he  understood  the  other  ex- 
ecutor to  have  done  so;  that  a  day  was  ap- 
pointed for  surveying  and  laying  off  to  hlrn 
said  1,000  acres,  but,  when  the  day  arrived, 
Fannin  was  absent,  and  on  his  return  was 
unwilling,  because  of  the  state  of  the  times, 
to  make  the  surrey,  and  the  land  was  never 
run  off  to  him.    He  admitted  that  the  ex- 


ecutors were  compelled  to  aell  the  perishable 
property  to  save  it  from  destruction;  that 
the  negroes  c<m8titnted  by  far  the  largest  and 
most  valuable  part  of  the  estate,  and,  th^ 
having  been  freed,  &om  thte  and  other 
causes  the  whole  Indebtedness  of  the  estate 
was  thrown  upon  the  lands,  including  not 
only  that  which  the  testator  set  apart  tor 
the  payment  of  his  debts,  but  also  that  which 
he  intended  for  said  Manson.  In  his  answer 
he  submitted  to  the  court  whether  the  legal 
title  to  the  land  devised  to  him  had  not  vested 
in  him  by  the  assent  of  the  executors,  and 
whether,  under  the  circumstances  of  the  ad- 
mUitstratlon,  the  right  of  the  creditors  to  go 
upon  the  land  bequeathed  to  him  is  not  so 
far  modified  In  equity  as  to  restrain  them 
from  proceeding  against  the  land  antU  they 
have  made  just  allowance  for  the  property, 
which  was  extinguished  by  the  common  gov- 
ernment, and  was  the  principal  basis  of  the 
credit  which  originated  their  daima.  This 
answer  was  sworn  to  by  Manson.  The  cred- 
itors also  answered  the  bill,  setting  up  their 
various  claims,  amounting  to  a  large  sum. 
Defendant  also  Introduced  in  evidence  the 
record  on  the  minutes  of  the  superior  court 
of  Morgan  county,  showing  that  at  the  Sep- 
tember term,  1867,  of  said  court,  Junius  A. 
Wingfield  (who  prepared  and  signed  the  an- 
swer of  Manson,  as  his  attorney)  and  N.  G. 
Foster  were  appointed  arbitrators,  by  con- 
sent of  parties,  by  rule  taken  at  that  term, 
which  provided  that  the  issues  made  by  the 
answer  of  Manson  and  all  other  matters  In- 
volved be  submitted  to  them,  and  that  they 
make  such  award  as  to  the  Issues,  and  es- 
pecially as  to  the  sale  of  the  land,  as  would 
relieve  the  executors  from  responsibility  to 
Manson.  and  make  an  award  on  all  the  ques- 
tions raised.  Said  record  showed,  further, 
that  the  arbltra1;ors  met  on  October  30,  1867, 
selected  an  umpire,  and,  after  taking  the  oath 
prescribed  by  statutes  proceeded  to  make 
their  award,  which  was  as  follows:  (1)  That 
there  be  conveyed  by  the  surviving  executor, 
Fannin,  to  the  wife  of  Manson  Harwell,  400 
acres  of  land,  part  of  the  land  known  as  the 
"Heard  Place"  <not  a  part  of  the  land  here 
In  question),  to  be  for  the  sole  use  of  the 
wife  and  children  of  the  said  Manson  for  his 
life,  and  then  to  go  to  her  children  gotten, 
and  to  be  gotten  by  said  Manson;  this  to' be 
In  consideration  of  all  the  Interests  of  Man- 
son  under  ithe  wilt,  and  of  all  promises  made 
by  his  father  to  see  the  wife  and  children  of 
Manson  provided  for.  (2)  That  the  executor 
proceed  on  the  first  Tuesday  of  next  Decem- 
ber, before  the  courthouse  door  in  Madison, 
after  30  days'  pubtlsbed  notice,  to  sell  the 
entire  balance  of  the  land  of  L.  T.  P.  Har- 
well, deceased,  to  the  highest  bidder  for  cash, 
all  to  be  sold  in  a  body;  and  that  he  proceed 
to  sell  the  undivided  lands  of  L.  T.  P.  and 
Ishmael  Harwell,  lying  In  Putnam  county 
on  the  first  Tuesday  In  February  next,  aXtee 
published  notice,  before  the  courthouse  door 
la  Eatonton;  and  that  be  report  the  same 
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to  the  March  term  of  Morgan  superior  court 
The  award  also  provided  tor  the  fees  of  the 
arbitrators,  and  also  tor  the  fee  of  Wing- 
field  f<»r  his  other  serrJces  In  the  matter. 
Defendant  Introduced,  also,  the  Judgment  of 
the  court,  entered  on  Its  minutes  at  the 
Bfarch  term,  1868.  making  the  award  of  the 
arbitrators  the  judgment  of  the  court.  It  be- 
tns  recited  that  no  objections  had  been  filed, 
and  directing  that  the  clerk  enter  the  same, 
together  with  this  order,  upon  the  minutes 
of  the  court  Tills  Judgment,  as  It  appeared 
on  the  minutes,  was  not  signed  by  the  judge, 
nor  were  the  minutes  signed  by  him,  but  the 
minutes  were  signed  by  the  clerk.  Defend- 
ant Introduced,  also,  a  deed  from  Fannin, 
executor,  to  A.  G.  Foster,  dated  in  December, 
1867,  covering  1,800  acres  of  land,  being  the 
land,  of  which  L.  T.  P.  HarweU  died  pos- 
sessed, the  deed  being  made  under  public 
sale  Iiad  in  pursuance  of  said  awaru  and 
judgment,  and  being  properly  recorded;  also, 
quitclaim  deed  from  A.  G.  Foster  to  Isham 
S.  Fannin  to  oue-balf  undivided  Interest  in 
said  1,800  acres,  dated  January,  1868;  also, 
deed  from  Fannin  conveying  his  undivided 
one-half  Interest  to  Fannie  L.  Fannin,  dated 
January  12, 1878.  It  was  admitted  that  Fan- 
nin died  In  1878,  and  that  Fannie  L.  Fannin 
married  Williams.  Defendant  Introduced  a 
deed  from  her  to  a  one-half  Interest  In  the 
1,800  acres,  made  December  17,  1883.  On 
October  20, 1886,  Foster,  executor,  and  Reese, 
partitioned  said  land  between  them  by  mu- 
tual consent,  and  each  gave  to  the.  other 
deed  to  the  portion  allotted  to  him.  Ishmael 
F.  Harwell,  one  of  the  executors,  died  be- 
fore the  making  of  the  award.  The  other  ex- 
ecutor, Fannin,  sold  the  land  on  the  first 
Tuesday  In  December,  1867,  and  A.  G.  Fos- 
ter bought  it  At  the  March  term,  1869, 
there  remaining  still  In  Fannin's  hands  some 
property  undisposed  of,  the  other  Issues  made 
in  the  bill  and  the  answers  of  creditors  were 
submitted  to  arbitrators,  under  order  of 
court;  and  in  1870  the  return  of  the  arbitra- 
tors was  made  the  Judgment  of  the  court, 
their  final  award  winding  up  the  estate.  This 
award  found  that  the  statements  of  the  bill 
as  to  managMDent  of  the  estate  by  the  ex- 
ecutors were  true;  that  Fannin,  survivor,  had 
sold  all  the  property  of  the  estate,  and  had 
paid  the  expenses  of  administration.  It 
found  who  the  creditors  were,  the  amounts 
due  each,  the  balance  in  the  hands  of  the  ex- 
ecutor, and  awarded  that  said  balance  should 
be  paid  pro  rata  to  the  note-holding  cred- 
itors, which  pigments  were  made,  and 
amounted  to  less  than  10  per  cent,  oi  their 
respective  claims.  There  was  a  verdict  for 
the  defendant,  and.  plaintiffs'  motion  for  a 
new  trial  being  overruled,  they  excepted. 

The  motion  was  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.  Also,  because  the  court  admit- 
ted, over  the  objection  of  plaintiffs'  counsel, 
the  award  and  judgment  of  the  court  as 
found  upon  the  minutes  thereof,  when  the 


same  had  not  been  algned  the  judge,  nor 
had  the  minutes  been  signed.  It  was  not 
stated  In  this  ground  what  objection  was 
made  to  this  evidence  when  offered.  Srror 
In  admitting,  over  objection  of  plaintiffs,  the 
bill  to  marshal  assets  of  U  T.  P.  Harwell, 
and  the  award  and  judgment  of  the  court 
thereon;  the  plaintiffs  in  this  case  not  being 
parties,  either  in  .poson  or  by  attorney,  to 
these  proceedings.  It  was  not  stated  In  this 
ground  what  objection  was  made  to  this  evl 
dence  when  offered.  Because  the  court  re- 
fused to  allow  plaintiffs'  counsel  to  read  in 
evidence  to  the  Jury,  after  defendant  closed 
his  case,  the  answers  of  Mrs.  Chambers  to 
the  fourth  direct  interrogatory  sued  out  in 
this  case,  which  was  offered  to  show  collu- 
sion at  the  sale  of  the  land  In  December, 
1867,  between  A.  G.  Foster,  Isham  8.  Fannin, 
and  E.  H.  Lawrence.  This  answer  waa  as 
follows:  "Yes;  I  heard  the  agreement— Mr. 
A.  G.  Foster  and  Mr.  Fannht  with  Mr.  E.  H. 
Lawrence— about  some  land  belonging  to 
the  estate  of  Littleton  Harwell.  I  heard  Mr. 
A.  G.  Foster  and  Mr.  Fannin  tdl  B.  H.  law- 
rence  tliat.  if  he  (Lawrence)  would  not  bid 
against  A.  G.  Foster  and  Mr.  Fannin  at  the 
sale  of  the.  land,  they  would  let  him  (E.  H. 
Lawrence)  have  as  much  as  he  wanted  at  the 
same  price  they  gave  for  It  I  heard  them 
make  the  proposition  before  the  land  was 
sold.  Manson  HarweU  carried  me  to  Madison 
to  see  Mr.  Fannin  on  some  business;  and, 
when  I  went  Into  Mr.  Fannin's  office,  Mr. 
A.  G.  Foster,  Mr.  Fannin,  and  E.  H.  Law- 
rence were  all  there  talking  about  the  sale  of 
the  land,  and  I  sat  there  until  the  agreAnent 
about  the  laud  was  finished.  Lawrence 
agreed  to  let  Foster  and  Fannin  bid  the  land 
off.  I  could  not  speak  to  Fannin  about  my 
business  until  Fost^  and  Lawrence  left. 
The  land  was  sold  in  December,  1867;  that 
Is,  the  residence,  with  1,000  acres  of  land." 
This  answer  does  not  appear  in  the  bill  of 
exceptions,  but  does  appear  in  the  record, 
with  pencU  marks  drawn  across  it  and  the 
statement  upon  the  margin  of  the  page  upon 
which  it  appears  that  it  was  objected  to. 
and  the  objectlm  sustained. 

E.  F.  Edwards,  Gecvge  A  Qewge,  and  J.  C 
Key,  for  plaintiffs  In  error.  Foster  ft  Butier, 
for  def«idants  In  error. 

FEB  ODIUAM.  Judgment  In  both  cases 
affirmed. 


(»7  Oa.  263) 
HITCHCOCK  V.  LATHAM. 
(Sapreme  Conrt  of  Georgia.    Aug.  6,  1885.) 

BXBODTIOy  FOB  TaXBB — SlGItATDRE  OF  COLLBCTOS 

— Bribp  OF  EviDENCB— Review. 

1.  Where  objection  wae  made  to  the  intro- 
duction in  evidence  of  a  tax  execution  on  thf 
ground,  as  alleged,  that  the  name  thereto,  pur- 
porting to  be  that  of  the  tax  collector,  was  "in 
printing,  aa  it  came  from  the  printins  office," 
and  therefore  the  execution  did  not  bear  the 
genuine  signature  of  the  tax  collector,  and  there 
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vfas  nothing  to  show  when,  where,  or  how  the 
name  of  the  tax  collector  had  been  affixed  to 
the  execution,  but  it  affinnatiTely  appeared  that 
this  paper  had  come  into  the  sheriff's  hands; 
that  he  had  acted  upon  it  as  a  legal  execution, 
and.  in  so  doine.  had  levied  apon,  adTertised, 
and  sold  land,— it  will,  in  the  absence  of  further 
proof  on  the  subject,  be  presumed  that  the  print- 
ed signature  was  authorized  by  the  tax  collect- 
or, and  that  he  issued  the  execution  as  his  offi- 
cial ac". 

2.  The  <iue8t<on  mied  upon  in  the  preced- 
ing note  beine  the  only  one  which  can  be  de- 
termined by  this  court  without  reference  to  the 
so-called  brief  of  evidence,  and  that  document 
not  having  been  prepared  in  conformity  to  law, 
but,  to  a  large  extent,  consisting  of  questions 
and  answers,  and  also  containing  reports  of 
lengthy  coliociuies  between  court  and  counsel, 
and  other  unnecessary,  irrelevant,  and  superflu- 
ous matter,  this  court  will  not  examine  it  for 
the  purpose  of  determining  whether  or  not  er- 
rors were  committed  either  by  the  court  or  the 
jury. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Haralson  coun- 
ty; C.  G.  Jaoes,  Juclge. 

Action  In  ejectment  by  J.  T.  Latham  agalndt 
Benjamin  Hitchcock.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

Latham  sued  ritchcock,  in  ejectment,  for 
lot  No.  949  In  the  Twentieth  district  and 
Twelfth  section  of  Haralson  county.  The 
only  plea  Interposed  was  the  general  Issue. 
Plaintiff  relied  for  recovery  upon  an  execu- 
tion Issued  against  the  land,  for  state  and 
county  taxes  for  1885,  by  A.  Trantham,  tax 
collector;  levy  of  the  execution  on  the  land 
by  the  sheriff,  as  wild  land,  on  Dee.emt}er 
29,  1885;  sale  of  the  land  by  the  sheriff  to 
plaintiff,  as  the  highest  bidder;  and  deed 
from  the  sheriff  to  plaintiff  for  the  land,  un- 
d^  said  sale.  There  was  a  verdict  for  the 
plaintiff  for  the  premises  and  $52.50  mesne 
profits.  Defendant's  motion  for  new  trial 
was  overruled,  and  to  this  ruling  be  except- 
ed. The  motion  was  upon  the  general 
grounds  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  and  that  the  finding  of 
$52.50  mesne  profits  was  excessive,  and  with- 
out any  evidence  to  support  It.  Also,  be- 
cause the  court  erred  In  charging,  "You 
should  find  for  the  plaintiff  the  premises  in 
dispute,  and  there  is  nothing  for  you  to  de- 
cide except '  the  value  of  the  timber."  Er- 
ror In  admitting,  over  defendant's  objec- 
tloD,  the  tax  fl.  fa.  issued  by  A.  Trantham, 
tax  collector;  the  objection  ttelng  that  the 
name  of  Trantham,  thereto,  was  In  print- 
ing, as  it  came  from  the  printing  office, 
and  ttiat  the  fi.  fa.  did  not  bear  the  genuine 
signature  of  Trantham.  No  evidence  seems 
to  have  been  Introduced  upon  the  question  as 
to  whether  the  signature  was  the  genuine 
signature  of  Trantham.  Defendant  put  in 
evidence  the  wild-land  tax  digest  for  the 
year  1885,  on  which  was  the  following  entry: 
"J.  O.  W.  Brown,  Sand  Hill,  Ga.  40  acres 
[No.  of  lot]  m  the  20th  district  and  3rd  sec- 
tion, $40."  In  support  of  the  proposition 
that  said  Brown  retunied  the  lot  in  dispute, 
the  defendant  offered  in  evidence  three  post- 


al cards,  on  which  were  tax  receipts,  as  fol- 
lows: "Bremen,  Ga.,  Oct.  10th  [the  year  not 
on  the  face  of  the  card,  but  on  the  reverse 
side  of  the  postal  card  is:  "Oct.  10th,  1887"]. 
Mr.  J.  G.  W.  Brown,  Sand  HIU:  Tour  wild- 
land  tax  lot  No.  94&-20-3rd.  Is  40.  Pleaae 
send  no  stamps.  I  cannot  use  them.  B.  M. 
Bryant,  T.  O."  Also,  tax  receipt,  to  wit: 
"Bremen,  Ga.,  Haralson  Gonnty,  Ga.  Re- 
ceived of  J.  G.  W.  Brown  40  eta.  tax  on  wUd- 
land  lot  949-20-^.  Oct.  28th.  1887.  R.  M. 
Bryant,  T.  O."  Also,  the  following:  "Poplar 
Springs,  Ga.,  May  25, 1888.  J.  G.  W.  Brown, 
Villa  Rica.  Ga.— Dear  Sir:  Your  tax  return 
for  1888  duly  received,  and  entered  on  Wild- 
Land  Book,  lot  949-20-3rd,  $40.00.  Yours, 
respectfully,  J.  J.  Pope,  R.  T.  R.  H.  Co." 
Movant  contends  that  the  court  erred  in  re- 
jecting these  papers,  as  they  were  evidence 
going  to  show  that  tiie  lot  given  in  by 
Brown,  now  deceased,  was  the  lot  in  dispute, 
as  these  papers  show  that  Brown  continaed 
to  give  in  this  same  lot  The  general  tax 
digests  for  said  county  for  the  years  1881, 
1882, 1883,  1884,  1885  were  bound  in  one  vol- 
ume, and  the  years  were  designated  by  a 
side  leather  tag  attached  to  the  last  leaf  of 
each  year,  and  that  part  which  had  the  tag 
"1885"  also  hAd  the  figures  "1885"  oo  the 
first  or  second  page.  Defendant  offered  tbis 
part  marked  "1885,"  In  evidence,  to  show 
that  Robert  A.  Sanders  returned  the  lot  in 
dispute  on  the  general  digest  for  1885.  The 
court  rejected  this  on  the  ground  that  it 
was  net  proven  that  this  was  the  digest  for 
the  ^ear  claimed,  and  for  the  further  rea- 
son that  a  wild  lot  could  not  be  returned  on 
the  general  digest.  Movant  contends  tbis 
was  ennr.  The  defendant  proposed  to  "prove 
by  the  defendant  and  by  the  ordinary,  Joe 
A.  Kelley,  tiiat  at  the  previous  term  of  this 
court  there  was  a  part  of  the  wild-land  di- 
gest foi'  the  year  1886,  on  which  this  lot 
in  dispute  was  returned  as  wUd  land  L. 
G.  W.  Phillips.  The  court  rejected  this  evi- 
dence, and  movant  contends  this  was  error. 

W.  P.  Robinson  and  Adamson  &  Jackson, 
for  plaintiff  in  error.  J.  M.  McBiide,  for 
defendant  In  error. 

FEB  CURIAM.    Judgment  affirmed. 


(97  Oa.  UO) 

DAVIS  T.  JONES  et  al. 
(Supreme  Ooort  of  Georgia.    Aug.  12, 1803.) 

IKJUKCTION— CoiTFLIOnXO  EviIWlTO. 

Upon  the  conflicting  evidence  disclosed 
by  the  record,  there  was  no  abuse  of  discre- 
tion in  denying  an  injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county;  J. 
L.  Hardeman,  Judge. 

Action  by  Ruthy  Anna  Davis  against  B.  L. 
Jones  and  another  for  an  inJunctlMi.  To  a 
judgment  fbr  defendant  Jones,  plaintiff  brings 
error.  Affirmed. 
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The  following  Is  the  official  report: 
Rutliy  Anna  Davis  brought  her  petition  for 
Injunction  to  prevent  Jones  and  the  sheriff 
from  dispossesshig  her  of  a  lot  of  land  In 
East  Macon.  The  Injunction  was  denied,  and 
she  excepted.  She  alleged  the  following:  In 
March,  1S95;  the  sheriff  sold  the  land  to  Jones 
under  justice's  court  executions  in  favor  of 
Jones  against  Warren  Davis,  the  husband  of 
petitioner.  While  the  legal  title  to  the  land 
was  In  Warren  Davis,  the  equitable  title,  at 
the  time  the  suits  were  brought,  judgments 
obtained,  and  sale  made,  was  in  petitioner. 
For  this  land  she  paid  her  Individual  money, 
acquired  by  her  own  labor.  Warren  Davis 
paid  nothing  for  It,  and  never  had  any  inter- 
est In  it  While  he  negotiated  for  the  pur- 
chase of  It  from  Woolfolk,  and  in  person 
paid  the  money  therefor,  and  had  a  deed  made 
to  himself  and  Lee  Gross  as  tenants  in  com- 
mon, none  of  the  money  belonged  to  him,  but 
all  to  petitioner.  She  was  whoUy  Ignorant  of 
the  manner  in  which  the  titles  were  made. 
She  Intrusted  to  her  husband  the  money  and 
the  arrangements  concerning  how  the  titles 
should  be  made,  and  she  believed  the  property 
was  hers  and  that  the  titles  were  properly 
made  until  since  the  sale  by  the  sheriff,  when 
she  was  notified  by  him  to  deliver  possession 
to  Jones.  She  is  informed  that  her  husband 
became  Indebted  to  Jones  hi  1891  or  1892, 
and  was  also  indebted  to  the  Central  City 
Loan  &  Trust  Association;  that  Jones  pro- 
posed to  take  up  this  indebtedness  and  pay  It, 
provided  Warren  Davis  would  transfer  to  him 
his  deeds  to  the  property,  which  he  did,  and 
gave  him  23  or  24  notes,  upon  which  are 
based  the  jndgments  and  executions  under 
which  the  land  was  sold,— Davis  taking  from 
Jones  a  bond  for  title.  Petitioner  was  wholly 
Ignorant  of  the  character  of  the  claim  held 
by  Jones,  the  consideration  for  the  notes  was 
In  no  manner  hers,  and  the  transactions,  from 
the  taking  of  the  Woolfolk  deed  to  the  end, 
were  wholly  without  her  agency  and  without 
her  consent,  and  are  a  fraud  on  her  rights. 
She  Is  unable  to  read,  had  no  knowledge  that 
the  land  was  to  be  sold,  did  not  know  it  was 
sold  until  afterwards  so  Informed  by  Jones, 
and  was  not  served  with  any  written  notice 
of  the  levy.  She  has,  since  the  purchase  of 
the  land,  by  her  own  labor  and  money,  made 
valuable  improvements  on  the  same.  She 
charges  that  Jones  and  her  husband  have 
fraudulently  deprived  her  of  any  knowledge 
of  tbe  real  transaction  between  them  touch- 
ing her  rights.  She  prays  that  her  husband 
be  declared  a  trustee  in  resi)ect  of  all  nego- 
tiations relating  to  the  land,  that  the  sherifTs 
sale  be  adjudged  void,  and  the  deed  from  him 
to  Jones  be  canceled,  for  Injunction,  etc. 
Jones  answered,  denying  all  the  material  alle- 
gations, and  giving  the  following  as  the  cor- 
rect history  of  the  matters  complained  of: 
In  1887  Lee  Gross  and  Wan-en  Davis,  who 
were  brothers,  and  in  whom  he  had  great 
confidence,  applied  to  blm  for  the  loan  of 
f  100  to  pay  the  purchase  price  of  the  land  In 


question,  which  mm  he  paid  to  Woolfolk  at 
their  special  instance  and  request.  By  con- 
sent, the  deed  was  left  with  Jones  as  surety 
until  each  of  them  should  pay  thehr  respec- 
tive shares  of  $50,  evidenced  by  their  promis- 
sory notes,  which  they  afterwards  paid,  and 
the  Woolfolk  deed  was  returned  to  them. 
Subsequently  they,  as  tenants  in  common, 
divided  the  land  and  executed  each  to  the 
other  a  quitclaim  deed,  and  about  the  same 
time  Warren  Davis  obtained  from  Jones  a 
second  loan  of  money,  with  which  he  built 
the  three-room  house  and  other  improve- 
ments  on  the  part  of  the  land  falling  to  blm, 
and  subsequently  repaid  this  loan;  but  after- 
wards, in  1892,  he  became  Indebted  to  Jones 
$U5  to  $75  for  provisions  and  supplies,  and  in 
November  of  that  year  he  requested  Jon^ 
to  advance  him  the  balance  due  of  $48  to 
take  up  his  loan  from  the  Central  City  Loan 
&  Trust  Association,  offering  to  deed  the 
land  to  Jones  as  sec^irltr  for  both  amounts  so 
due  him.  In  pursuance  of  this  agreement  Jones 
did  take  up  the  loan  mentioned,  and  Warren 
Davis  executed  to  him  a  deed,  dated  No- 
vember 21,  1892,  in  conslderatlcHi  of  the 
amount  due  him,  and  executed  24  promissory 
notes,  falling  due  each  succeeding  month  un- 
til the  whole  was  paid.  Jones  executed  his 
bond  for  title  conditioned  to  reconvey  the 
property  on  payment  of  each  and  all  of  tbe 
notes,  but  Davis  never  paid  but  one  of  the 
notes,  and  Is  wholly  in  default  as  to  each  of 
the  others.  After  all  of  them  bad  fallen  due, 
Jones  brought  suit  upon  them  against  War- 
ren Davis,  obtained  Judgments  and  execu- 
tions, and,  in  order  to  levy  the  same,  filed 
In  the  clerk's  office  his  deed  reconveylng  the 
property  to  Warren  Davis  on  January  21, 
1895,  and  immediately  thereafter  the  execu- 
tions were  levied,  and  the  property  adver- 
tised toe  sale,  and  it  was  sold  on  the  first 
Tuesday  In  March,  1895,  when  Jones  became 
the  purchaser  for  $100,  and  took  the  sheriff's 
deed.  On  April  6th,  Jones  and  the  sheriff 
demanded  possession  from  the  plaintiff,  who 
thereupon  begged  permission  to  remain  on 
the  lot  until  the  following  Monday,  by  which 
time  she  would  secure  another  place  and  va- 
cate the  same.  She  afterwards  refused  to  do 
so,  and  then  brought  her  complaint,  which 
was  the  first  knowledge  or  intimation  Jones 
ever  received  that  she  claimed  any  title  or  in- 
terest in  the  property.  At  the  hearing,  the 
petition  and  answer,  both  of  which  were 
sworn  to,  were  In  evidence.  Plaintiff  Intro- 
duced, in  support  of  her  petition,  affidavits 
of  Lee  Gross,  Thornton  Wilboum,  Warren 
Davis,  L.  G.  Garey,  A.  O.  Bacon,  Qulnnie  Lu- 
cas, and  C.  M.  Wiley;  also,  tbe  record  of  an 
exemption  under  section  2<M0  of  the  Code,  set 
apart  in  June,  1893,  by  the  ordinary  on  the 
petition  of  plaintiff,— her  application  reciting 
that  she  claimed  the  exemption  out  of  her 
husband's  property,  he  refusing  to  take  the 
same,  and  the  attached  schedule  including 
certain  personalty  and,  apparently,  tbe  land 
Involved  in  tbe  present  case.   The  ordinary 
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testified  tbat  the  application  iras  made  oa  a 
jwlnted  form,  tbe  wbole  at  which  was  not 
read  to  tbe  applicant  AmoDff  the  other 
statements  In  the  affldaTits  for  plaintiff  was 
the  avoment  that  tbe  original  purchase  mon- 
ey tm  the  land  was  not  borrowed  trom  Jones, 
as  set  up  In  his  answer,  but  was  the  money 
of  plaintiff,  which  she  bad  made.  Also,  tliat 
at  a  time  which  the  witness  did  not  remem- 
ber, but  thought  was  In  July,  1892,  plaintiff 
went  to  see  Jones  about  a  bale  of  cotton 
which  he  had  levied  on  and  taken  as  Warren 
Davis'  cotton,  and  told  Jones  the  cotton  was 
hers,  and  he  could  not  take  it  for  her  hus- 
band's debts,  to  which  J  ones  replied  that  It 
was  no  mare  hers  than  Warren's;  that  she 
then  stated  tbat  she  and  her  children  worked 
and  made  It,  and  she  would  not  work  on  the 
farm  unless  she  could  have  what  she  made, 
and  Jones  said  he  was  going  to  have  the  cot- 
ton, and  asked  her  If  the  land  (referring  to 
the  land  in  dispute)  belonged  to  her,  to  which 
she  answered  that  It  was  her  land,  that  she 
had  paid  her  money  for  It,  and  Jones  then 
said,  "I  have  got  the  deeds  and  am  going  to 
have  the  land."  Jones  Introduced,  in  addi- 
tion to  tils  answer,  the  executions  and  deeds 
referred  to  therein;  also,  the  application  for 
loan,  made  by  Warren  Davis  to  the  Central 
City  Loan  &  Trust  Association,  March  2S, 
1891,  on  the  land  in  dispute;  cue  of  the 
statements  in  this  application  being  that  he 
knew  of  no  claim  asserted  by  any  one  ad- 
verse to  the  title  he  offered. 

J.  W.  Preston,  for  plaintiff  in  error.  R.  V. 
Hardeman  &  Son,  for  defendant  In  error. 

FEE  OUBIAM.  Judgment  affirmed. 


(97  Oft.  2S3) 

ATWATER  T.  RESPBSS  et  aL 
(Biqtreme  Court  of  Georgia.  Aug.  12, 18^.) 

BXBMPTIOIIS— VaUDITT. 

Where  a  wife,  upon  the  refasal  of  her 
hasband  bo  to  do,  made  an  application  to  the 
ordinaT7  for  an  exemption  of  realty  out  of  land 
belonging  to  the  hasband,  but  not  praying  there- 
in for  any  exemption  of  personalty,  the  exemp- 
tion of  realty,  after  being  dnly  set  apart  and 
approved  by  the  ordinary,  waa  not,  under  sec- 
tions 2003  and  2005  of  the  Code,  void  because 
of  the  applicant's  failure  to  attach  to  her  appli- 
cation a  schedule  of  personal  property  beiongmg 
to  the  husband,  nor  because,  in  such  application, 
it  was  incorrectly  stated  that  tbe  hasoand  own- 
ed no  peracaial  property.  The  requirements  of 
these  sections  in  relation  to  the  schedule  of  per> 
fionalty  are  applicable  only  when  an  exemption 
in  personalty  is  sought 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Oalboon  comity; 
J.  M.  Ghrlggs,  Judge. 

To  property  levied  on  as  that  of  W.  T.  Res- 
pess,  Minnie  P.  Respess  and  others  Interpos- 
ed a  claim  of  ownership.  To  the  judgment 
r^ered,  A.  E.  Atwater  brings  error.  Af- 
firmed. 

The  following  Is  tbe  official  report: 
On  October  2. 1882,  one  Hlgbtower  obtained 
Judgment  in  Pike  county  against  W.  T.  Res- 


pess, maker,  and  Mrs.  Atwater,  Indoreer.  On 
March  6, 1880,  the  wecution  Issued  fnnn  this 
judgment  was  transferred  by  Hlgbtower  to 
Mrs.  Atwater,  who  is  a  sister  of  W.  T.  Re»- 
pess;  and  on  Hay  6,  1681,  It  was  levied  tm 
500  acres  of  land  in  Calhoun  county,  to  whicli 
a  claim  was  interposed  by  the  wife  of  Res- 
pess, for  herself  and  as  agent  for  his  minor 
children  by  a  tfxmsr  wife,— claimant  havinir 
applied,  April  27,  1881,  for  a  homestead  In 
this  land,  to  the  ordinary  of  Upson  county, 
where  the  family  resided.  Her  application 
recites  that  Respess  owns  no  personal  prop- 
erty; that  said  500  acres,  with  50  acres  In 
Early  county,  sought  to  be  set  apart  with 
the  600  acres.  Is  tbe  only  estate  owned  by 
Respess;  and  that  he  owns  no  property  In 
Upson  county.  Under  the  evidence  intro- 
duced, the  court  held  that  claimant  waa  not 
bound  to  attach  to  her  application  for  home- 
stead a  schedule  of  personal  property  of  her 
husband,  and  directed  a  verdict  In  her  favor. 
Each  of  these  rulings  is  assigned  as  error. 
The  application  for  homestead  was  approved 
by  the  ordinary  of  Upson  county  on  July  22, 
1891.  In  evidence  appears  a  deed  dated  No- 
vembCT  1,  lt;C4,  conveying  the  property  In 
dispute  to  defendant  in  fl.  fa.  Also,  a  deed 
to  him  from  his  former  wife,  dated  Decem- 
ber 1,  1881,  In  consideration  of  $10  and  love 
and  affection  for  her  husband  and  children, 
conveying  a  plantation  in  Upson  county, 
known  as  the  "Home  Place,"  containing  1,287 
acres,  with  all  the  stodc  and  implements  on 
said  place;  also,  a  plantation  of  350  acres,  a 
house  and  lot  of  seven-eighths  of  an  acre, 
in  BamesvUle,  Flke  county,  and  167  acres  of 
land  In  Pike  county,— In  trust  for  the  cbU< 
dren  named,  as  well  as  for  the  use  and  bene- 
fit of  Respess  for  his  life,  with  pow»  In  him 
to  manage  and  control  the  property,  and  to 
apply  the  proceeds,  and  whatever  part  of 
tbe  corpus,  In  his  Judgment,  may  be  neces- 
sary for  his  support  and  the  support,  main- 
tenance, and  education  of  the  children,  and 
to  make  sale  of  all  or  any  of  said  property 
without  order  of  court,  or  making  retnm  of 
his  acts;  the  property  not  to  be  snbject  to 
any  debt  of  his,  present  or  future,  and  at  his 
death  to  be  eauallv  divided  among  said  cbtl* 
dren,  one  of  whom  was  named  James  O.  Res- 
pess. 

W.  T.  Respess  testified:  "I  employed  comi- 
sel,  as  agent  for  my  wife,  to  obtain  home- 
stead. I,  as  her  agent  first  spoke  to  counsd 
about  It  I  carried  or  sent  her  to  Thomaston 
the  day  she  made  application  for  homestead. 
She  learned  from  me  who  my  creditors  were, 
and  tbe  property  I  owned.  I  paid  the  cost 
for  the  homestead  to  the  ordinary.  My  wife 
was  not  present  She  Inherited  the  money 
from  her  father's  estate.  She  is  my  second 
wife.  Have  been  married  to  her  about  six 
years.  She  owned  some  money  when  I  mar- 
ried her,  spent  some  of  It,  and  has  some  of  it 
now.  She  owned  house  and  lot  in  Bames- 
ville  when  homestead  was  obtained.  She 
knew  what  property  I  owned  at  the  time  she 
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made  appUcatlcm  for  homestead,  from  being 
irenerally  Informed  of  my  bnslnesB  transac- 
tions. I  don't  remember  who  rendered  Id 
■chedale  of  property  wben  homestead  was 
applied  for.  Oounsel  looked  after  obtaining 
same.  I  think  I  carried  the  money  to  Tbom- 
aston,  and  gave  it  to  the  ordinary  to  pay-  for 
baring  homestead  lands  snrreyed.  Don't  re- 
member how  long  my  first  wife  lived  after 
making  the  deed  of  1881.  She  had  been  sick 
quite  a  whQe.  We  hoped  she  would  get  well 
at  the  time  she  made  the  deed.  PhyBldana 
did  not  adrlse  us  as  to  whether  she  would. 
Perhaps  I  owed  the  debt  for  which  this  fl.  fa. 
is  levied  at  the  time  the  deed  was  made.  I 
had  given  the  major  part  of  the  property  In- 
cluded in  above  deed  to  my  wife  in  latter 
part  of  sixties,  or  early  part  of  seventies.  All 
the  stock,  cattie,  hogs,  implements,  and  prod- 
uce on  place  on  July  22,  1801,  were  derived 
from  handling  the  property  described  in 
above  deed  made  December  1,  1881.  If  I  re- 
ceived any  of  the  above  personal  property,  I 
Invested  proceeds  In  comforts  for  my  family. 
Said  deed  was  made  at  Instance  of  my  first 
wife.  I  did  not  suggest  writing  It."  J.  W. 
Atirater,  plaintlfTs  husband,  testified:  "Debt 
on  which  fi.  te.  In  this  case  Is  founded  was 
one  which  W.  T.  Respess  owed  his  father, 
Nathan  Respess,  years  ago,  and  which  his  fa- 
ther transferred  to  plaintiff,  as  part  of  her 
Interest  in  his  (her  father's)  estate.  The 
debt  has  existed  about  twenty  years.  De- 
fendant was  owing  It  at  the  time,  and  before, 
be  gave  this  property  In  Upson  county  to  his 
wife,  and  which  is  described  In  the  deed  of 
1881.  The  two  pieces  of  land  In  Upson  coun. 
ty  were  worth  at  least  six  dollars  per  acre  in 
July,  1891.  Defendant  Is  ordinarily  healthy. 
His  life  estate  or  interest  In  all  the  property 
described  In  said  deed  was  reasonably  worth 
$1,468  on  July  22.  1801.  James  O.  Respess 
died  sixteen  or  eighteen  mouths  before  De- 
cember 11,  1891,— perhaps  longer.  There  has 
been  no  administration  on  his  estate.  He  Is 
the  same  James  C.  mentioned  in  the  deed  of 
1881.  W.  T.  Respess  has  household  and 
kitchen  furniture,  and  has  had  It  fifteen  or 
twenty  years.  He  had  a  watch  several  years 
ago.  I  do  not  know  whether  he  owns  It 
now,  or  not.  He  has  a  gun,  and  has  had  ev- 
er since  I  knew  him." 

li.  a.  Gortledge  and  Allen  &  Sandwich,  for 
plaintiff  in  error.  J.  J.  Beck  and  Harrison  & 
Peoples,  for  defendants  In  error. 

FEB  CUBIAM.    Judgment  affirmed. 


(M  Oa.  2H) 

GEORGIA  SEED  CO.  et  si.  t.  TALMADGB 
et  al. 

(Supreme  Court  of  Georgia.  May  15,  1805.) 

iHSOLVaXT  BaUX— RlOSTB   OT  DSPOBITAHT— AP- 

PROFRIATIOX  OS  NOTBS. 

1.  Where  a  banli,  having  money  on  deposit 
with  another,  failed  in  busineas  and  became  in- 
solveat.  being  at  the  time  indebted  to  the  de* 


positary  upon  promlasorr  notes,  the  mm  total 
of  which  exceeded  the  amount  of  the  depodt,  it 
was  the  ri^t  of  the  depositaty,  by  way  of  equi- 
table set-off,  to  appropriate  the  money  on  de 
posit,  as  far  as  it  would  go.  to  the  satisbuitlMi 
of  sack  notes,  although  lli^  had  not  yet  beoome 
due. 

2.  In  such  case,  ordinary  checks  pi^able  to 
the  order  of  named  persons,  drawn  upon  die 
depositary  by  the  first  bank  before  its  failure, 
but  not'  made  payable  spedfically  out  of  the 
fund  on  deposit,  were  neither  assignments,  nor 
appropriations  pro  tanto,  of  that  fund,  so  as  to 
bind  the  drawee  to  pay  the  same  nothwlthatand* 
Ing  the  drawer's  failure. 

3.  It  was  the  right  of  the  d^osltary,  after 
crediting  the  deposit  upon  the  notes  It  held 
against  the  failing  bank,  to  share  upon  the  bal- 
ance still  due,  pro  rata  with  the  depositors  of 
that  bank,  in  a  general  distribution  of  Its  as- 
sets in  the  bands  of  a  receiver  who  had  been  ap- 
pointed to  take  charge  of  and  administer  the 
same. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  ooanty;  J. 
M.  Griggs.  Judge. 

In  Insolvency  proceedings  against  the  Capi- 
tal Bank  of  Macon,  the  Georgia  Seed  Com- 
pany and  others  bring  error  to  review  the 
order  of  distribution.  In  relation  to  the  claim 
of  Henry  Talmadge  &  Bro.  Brought  forward 
from  the  last  term.  Code.  {S  4271a-1271c. 
Affirmed. 

Nottingham  &  Bmnson.  tor  piaintlfite  In  er- 
ror. Dessau  &  Hodges  and  0.  L.  Bartlett, 
for  defendants  in  error. 

LUMPKIN,  J.  The  Capital  Bank  of  Macon 
failed,  and  Its  assets  were  placed  In  the  hands 
of  a  receiver.  Before  the  failure  occurred, 
this  bank  had  dealt  extensively  with  Tal- 
madge &  Co..  a  banking  firm  of  New  Tork 
City.  At  the  time  of  the  failure;  the  Hacni 
bank  was  indebted  to  the  New  Tork  bankov 
a  considerable  sum,  upon  promissory  notes 
which  had  not  then  matured  and  were  par- 
tially secured  by  collaterals.  The  Macon 
bank  also  had  to  Its  credit  with  these  bankers, 
on  open  account,  a  considerable  sum  of  mon- 
ey, but  less  in  amount  than  the  aggregate  of 
the  notes.  Before  the  failure,  this  bank  had 
drawn  upon  the  New  York  bankers  a  number 
of  ordinary  checks,  payable  to  the  order  of 
named  persons.  These  checks  were  general 
In.  their  nature,  and  not  made  payable  spe- 
dfically out  of  the  fund  on  deposit  to  the 
credit  of  the  drawer,  or  any  other  narticular 
fund.  After  the  failure  of  the  Macon  bank, 
these  checks  were  presented  to  the  drawees, 
who  declined  to  pay  the  same,  but,  on  the 
contrary,  appropriated  the  entire  fund  on  de- 
posit with  them,  as  far  as  it  would  go,  to  the 
payment  of  the  notes  they  held  upon  the 
Macon  bank,  although  the  notes  had  not  yet 
become  due.  Talmadge  &  Co.  accounted  fully 
for  all  collections  made  by  them  upon  the 
collaterals  above  mentioned,  and.  In  their  in- 
tervention filed  In  the  present  case,  offered  to 
surrender  to  the  receiver  the  collaterals  upon 
which  they  had  been  unable  to  realize.  After 
allowing  full  credit  for  all  amounts  they  had 
received,  there  stiU  reouiined  a  hirge  balance 
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In  tarot  at  Talmadge  ft  Go.  upon  tinlr  notee 
against  tbe  Macon  bank,  and  Hiey  prayed  to 
be  allowed  to  share  pro  rata  nptm  this  bal* 
ance  with  the  depodtors  of  tiie  Macon  bank 
In  the  distribution  of  Its  aaseta  by  the  re- 
ceirer.  At  the  trial  In  the  court  below,  tiie 
case  turned  upon  three  questions,  which  will 
now  be  briefly  stated  and  dlscossed. 

1,  Was  it  the  right  of  Talmadge  ft  Ca  to 
appropriate  tbe  money  of  the  Macon  bank  on 
dqioslt  with  th^  and  credit  the  same  upon 
the  notes  they  h^  against  that  buik  befont 
their  maturity?  The  doctrine  is  tbns  stated 
In  Waterman  on  Set-Ofl  (2d  Ed.,  <  432):  "It 
is  deduclble  from  the  general  scope  of  tbe  au- 
tiioritles  that  InsolTency  bas  long  been  recog- 
nized as  a  distin^  equltalde  ground  of  set- 
off." The  cases  thwe  dted  abundantly  sup- 
port the  text  In  Kentncby  Flour  Co.'b  As- 
signee T.  Merchants'  Nat  Bank  (KyJ  18  S. 
W.  910,  It  was  held  that  a  bank  could  set  off 
deposits,  made  1^  <Hifi  who  subsequently  made 
an  assignment  for  the  boieflt  of  credltnrs. 
against  a  debt  owing  to  It  by  the  Insotroi'^ 
but  which  bad  not  matured  at  tibe  time  of  the 
assignment.  The  opknion  of  Holt,  J.,  In  that 
cas^  though  short,  is  strong  and  pointed,  and 
weU  sustains  the  conclusion  announced.  Tbe 
same  rule  Is  laid  down  in  NashrHle  Trust  Ca 
T.  Fourth  Nat  Bank  (Tenn.)  18  S.  W.  822,  in 
which  case  it  was  dedded  that  inscrilTency  la 
of  itself  a  snflBdent  ground  for  the  applica- 
tion of  equitable  set-off,  even  where  the  in- 
debtedness on  one  side  Is  not  doe,  and  that 
it  Is  immaterial  in  which  party's  favor  Is  the 
unmatured  debt  The  question  Is  very  fully 
discussed  by  Pitts,  special  Judge,  and  tbe  cor- 
rectness of  tlie  dedafcm  rendered  is  amoly 
sustained  by  numerous  and  most  respectable 
authorities,  among  them  the  case  <^  Jones  v. 
RoUnson,  26  Barb.  810,  which  Is  itself  a  well- 
reastmed  cas^  and  exactly  In  point  The 
doctrine  above  announced  Is  also  recognized 
In  Schuler  v.  Israd,  120  U.  S.  S06,  7  Sup.  Ct 
648.  It  would  be  easy  to  dte  numerous,  other 
authorities  to  the  same  effect  but  we  deem  it 
unnecessary,  ^e  strong  natural  justice  of 
tbe  rate  stated  in  the  first  beadnote  Is  so 
obvious  aa  to  almost  If  not  entirely,  cany 
conTictioa  of  Its  correctness  by  its  mere  state- 
ment,  and  tiiere  can  be  little  or  no  doubt  that 
this  Is  one  of  tbe  inany  Instances  In  which 
the  law  and  Justice  colndde  to  bring  about 
the  right  result 

2.  The  next  of  the  questions  abore  referred 
to  was,  did  the  fact  that  the  Macon  bank,  be- 
fne  its  failure,  had  drawn  checks  upon  its 
New  York  correspondents,  bind  tiie  latter  to 
pay  these  checks,  notwithstanding  the  draw- 
er's failure?  In  that  thorough  and  most  ad- 
mirable worl^  the  American  and  English  En- 
cydopsedla  of  Law  (rolume  S,  p.  226),  under 
tile  title  'Checks,"  It  Is  stated  that  there  la  a 
conflict  of  autliority  whstber  a  check  holder 
may  sue  a  bank  upon  Its  refusal  to  pay  a 
check,  tbe  bank  having  at  the  time  sufficient 
funds  of  the  drawer  for  this  purpose,  hut  tiiat 
the  weight  of  authority  seems  to  be  against 


the  check  bolder'a  right  of  action.  In  Bank 
V.  Millard,  10  Wall  152,  It  was  held  that  the 
holder  of  a  bank  check  could  not  sue  the 
bank  for  refuting  payment  in  the  absence  of 
proof  that  tbe  check  was  acc^ited  hy  the 
bank,  or  the  amount  of  it  charged  to  ibe 
drawer.  To  tbe  same  effect  is  the  case  of 
Bank  V.  Whitman.  04  U.  S.  343.  It  was  In- 
tisted,  bowevw.  In  the  present  case,  tiiat  Hie 
checks  in  question  were  really  astignmenta 
or  appropriations  pco  tanto  of  tiie  funds  in 
the  hands  of  Talmadge  ft  Co.,  and  therefore 
operated  to  pass  the  title  to  the  money  into 
tlie  payees  of  the  checks,  and  to  make  it  law- 
fully binding  upon  Talmadge  ft  Ca  to  pay  the 
same,  notwithstanding  the  drawer's  failure 
while  heavily  Indebted  to  them,  and  the  loss 
they  would  consequently  sustain  in  parting 
with  the  money  In  s^ement  cl  the  cheeks. 
As  already  stated,  these  checks  were  not 
made  payable  «peclflcally  out  of  the  foi^  on 
dq^t  with  Talmadge  ft  Oo.,  tuor  out  of  any 
other  particular  fund.  Th^  were  tfmply  or- 
dinary checks,  drawn  In  the  usual  form,  and 
payable  generally  to  tbe  order  of  the  persons 
therein  named,  ^niis  court  In  Baer  v.  Eng- 
lish, 84  0a.  40S,US.E.46B,baa  setUed  tbe 
law  that  a  chedc  of  this  Und,  while  unaccept- 
ed, does  not  operate  as  an  aaslgnmeat  legal  or 
equitable^  of  a  debt  due  by  account  fnta  the 
drawee  to  the  draww  thereof;  and  tbe  de- 
drion  Just  <dted,  as  wUl  be  seen  by  reference 
to  the  opinion  of  Chief  JusOca  Blecfcley.  Is 
fully  sustained  numerous  authorlttee.  See, 
also,  Haas  v.  Bank.  91  Oa.  807,  18  8.  E.  188; 
and  Jones  v.  Glow;,  08  Oa.  484^  21  &  B.  60i 
In  tbe  former  ctf  the  two  cases  last  dted.  It 
was  held  that  under  the  particular  facts  ap- 
pearing, a  jury  could  legally  have  inferred  an 
Intention  to  make  an  equitable  assignment  In 
f&vor  of  the  bank,  to  whose  catOiier  the  bin 
of  racchange  was  made  payable;  but  it  was 
also  distinctly  said  that,  bad  there  been  noth- 
ing more  to  indicate  such  Intention  than  the 
mere  drawing,  delivery,  and  dlsoountii^  ot  tiw 
Ull,  no  assigiunent  l^al  or  equitable,  of  tlie 
fund  In  the  hands  of  the  drawee  wonld  bave 
resulted.  In  the  present  case,  no  more  was 
done  than  Just  above  Indicated*  and  conse- 
quently tbe  che(^  referred  to  were  ndthw 
assignments  nor  ai^tropriatioos  of  the  fund  in 
the  hands  of  Talmadgie  ft  Ga 

3.  Tbe  remalnhig  question  was,  did  Tal* 
madge  &  Co.,  under  tbe  facta  stated,  have  the 
right  to  share  pro  rata,  upon  the  balance  due 
them  by  the  Macon  bank,  with  the  d^>08ltcas 
of  that  bank  In  tbe  distribution  of  Its  assets 
in  the  han^  of  the  recelTOr?  We  think  they 
did.  They  were,  as  to  this  balance,  creditors 
of  the  Bfacon  bank  upon  a  claim  evldoiced  by 
promissory  notes.  In  Bddier  v.  WiDccn.  40 
6a.  391,  the  rule  was  laid  down  that  when  a 
bank  Is  insolvent  distribution  of  Its  assds  in 
the  bands  of  a  receiver  te  to  be  made  In  the 
same  order  as  prescribed  in  the  case  of  ad- 
ministration, to  the  extent  applicable;  except 
when  special  pr^erence  or  pos^ponem«it  is 
provided  by  law.   And  in  Ricks  v.  Broyles, 
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78  Go.  610.  8  9.  B.  772,  It'was  held  that  a 
general  deposit  of  money  In  a  bank  was  a 
mere  loan,  and  traBsfonned  the  funds  from 
ready  money  into  a  chose  in  .action.  In  view 
of  tbeae  decisions,  we  see  no  reason  why  the 
claim  of  Talmadge  &  Co.,  for  the  balance  due 
upon  the  notes  they  held  against  the  Macon 
bank,  was  not  of  at  least  equal  dignity  with 
the  claims  of  the  d^osltors  of  that  baj^  and 
we  are  not  aware  of  any  law  giving  the  lat- 
any  prefermoa  or  priority  over  promissory 
note  creditors.  It  seems  dear,  therefore,  that 
the  court  below  was  right  in  holding  that  Tal- 
madge &  Co.  were  entitled  to  prorate  with 
these  depositors  In  the  distribntlon  by  the 
reodver  of  the  bank's  assets. 
Judgmoit  affirmed. 


(SSOa,  816) 

TAIiLADEGA  MERCANTILB  00.  T.  ROB- 
INSON, BOYLSTON  &  UeKBI«- 
DIN  GO.  0t  al. 
(Si^reme  Court  of  Georgia.  July  29,  1895.) 
-  AssiQSMBNf— Wbat  Conbtitcteb— DBArr. 

1.  An  ordinaiy  draft  drawn  by  a,  creditor 
upon  faiB  debtor,  and  not  made  payable  out  of 
any  »articular  fund,  does  not,  before  acceptance, 
operate  as  an  assignment  to  the  drawee,  legal 
or  equitable,  of  money  due  by  account  from  the 
drawee  to  the  drawer  of  the  draft.  Baer  v. 
Buglish,  11  S.  E.  453,  84  Ga.  403;  Haas  v. 
Bank,  IS  S.  E.  188.  91  Ga.  307:  Jones  v. 
Glover,  21  S.  E.  00,  93  Ga.  484;  Seed  Co.  T. 
Talmadge,  22  S.  E.  1001. 

2.  The  evidence  introduced  in  this  case  to 
show  acceptance  was  entirely  inaufficlent  for 
that  purpose^  and  the  court  tiierefore  erred  in 
adjudging  that  any  part  of  the  fund  in  contro- 
versy should  be  paid  to  the  payeee  of  the  draft 

3.  In  other  respecta,  no  error  appears  in  the 
judgment  rendered  by  the  trial  judge,  who  tried 
the  case  without  the  intervention  of  a  Jury. 

(Syllabus  by  the  CourL) 

Error  from  city  court,  Floyd  county;  W. 
T.  TumbuH,  Judge. 

Action  by  the  Talladega  Mercantile  Com- 
pany against  Robinson,  Boylston  &  McKelrlin 
Company  and  others.  There  was  a  Judgment 
In  favor  of  defendants,  and  plaintiff  brings 
error.    Reversed  in  part. 

The  following  la  the  substance  of  the  offi- 
cial report: 

The  Talladega  Mercantile  Company  saed  P. 
T.  Pitts  &  Co.  in  attachment,  and  caused 
summons  of  garnishment  to  be  served  on  the 
Rome  Iron  Company.  The  attachment  was 
levied  by  service  of  said  snmmons  on  De- 
cemb«  14,  1893.  The  nature  of  the  answer 
of  the  gamisliee  will  sufficiently  appear  from 
the  report  of  the  evidence  hereinafter.  The 
answer  was  traversed  by  plaintiff.  The  Rob- 
inson, Boylston  &  McKeldin  Company  were 
made  parties  to  the  cause,  claiming,  on  an 
alleged  draft  and  acceptance,  a  part  or  the 
whole  of  any  sum  which  might  be  found  due 
from  the  gaj-nishee  to  the  defendant.  The 
cause  was  submitted  to  the  judge  below, 
without  a  jury.  Plaintiff  Introduced  the  ver- 
dict and  judgment  In  its  favor  against  P.  T. 
Pitts  &  Co.,  rendered  In  the  attacnment  pro- 


ceedings, dated  June  14,  18M,  prior  to  the 
present  hearing.  Claimants  Robinson,  Boyls- 
ton &  McKeldIn  Company  Introduced  a  draft 
for  $275,  signed  P.  T.  Pitts  &  Co.,  addressed 
to  Rome  Iron  Company,  Chattanooga,  Tenn., 
dated  Cresswell  Station,  Ala.,  November  4, 
1893,  payable  to  the  order  of  Robinson,  Boyls- 
ton &  McKeldin  Company, 30  days  afterdate, 
for  $275.  Also,  a  letter  from  claimant  to  the 
Rome  Iron  C(»npany,  Chattanooga,  Tenn., 
dated  Atlanta,  Ga.,  November  13,  1893,  In. 
closing  the  draft  fw  acceptance.  Also,  a 
letter  from  the  Rome  Iron  Company  to  claim- 
ant, dated  Chattanooga,  Tenn.,  November  15, 
1803,  returning  the  draft  and  stating:  "We 
do  not  owe  Pitts  &  Company.  There  may  be 
something  due  them  the  ensuing  month  on 
charcoal,  though  we  are  not  sure  of  this.  If 
there  is,  they  will  have  to  take,  according  to 
contract,  our  three  months  note  In  payment." 
Also,  letter  from  the  Rome  Iron  Company  to 
claimant  dated  Chattanooga,  Tenn.,  Novem- 
ber 18,  1803,  stating:  "Yours  16th  inst  re- 
ceived. We  will  very  gladiy  hold  anything 
for  you  on  P.  T.  Pitts  &  Company  account, 
and  make  settlement  with  you  at  end  of 
month  in  place  of  them."  Also,  evidence  of 
H.  M.  McKeldln,  one  of  claimant  firm:  "P. 
T.  Pitts  &  Co.  owed  claimants  1257.78.  with 
interest,  which  was  due  and  unpaid,  and 
claimant  received  from  Pitts  &  Co.  the  draft 
on  the  Rome  Iron  Company,  and  forwarded 
It  to  the  latter  for  their  acceptance,  which 
draft  the  latter  returned,  writing  that  they 
made  settlement  with  Pitts  &  Co.  at  the  end 
of  each  month,  at  which  time  they  would 
gladly  make  settlemoit  with  claimants  as 
per  their  contract  with  Pitts  &  Co.,  which 
was  to  close  account  by  a  60  or  90  day  note. 
The  letter  of  November  18,  1803,  from  the 
Rome  Iron  Company  was  not  a  reply  to 
claimant's  letter  of  November  13,  1893.  On 
November  4,  1893,  Pitts  &  Co.  owed  claim- 
ants $257.78,  and  on  September  6. 1894,  $257.- 
78  with  Interest,  the  debt  being  in  the  form 
of  an  open  account  at  the  latter  date." 
Plaintiff  Introduced  letter  of  November  16, 
1893,  from  claimants  to  the  Rome  Iron  Com- 
pany, which  had  been  obtaiued  by  notice  to 
produce.  This  letter  stated:  "Yours  of  15th, 
returning  P.  T.  Pitts  &  Company's  drafts,  to 
hand,  and  we  note  what  you  say  regarding 
contract  with  them.  We  have  written  them 
for  B.  L.  six  cars  coal  recently  shipped  you  by 
them.  We  will  be  glad  to  accept  your  note 
in  accordance  with  your  contract  with  them 
for  amount  they  are  due  us,  if  satisfactory 
with  you."  The  garnishees  Introduced  four 
"conductors'  bills  of  lading."  One  of  these 
^  was  for  E.  T.,  V.  &  G.  car  No.  20,873,  one 
'car  "C  coal,"  shipped  by  Pitts  &  Co.  to  the 
Rome  Iron  Company  at  Rome,  December  19, 
189-.  This  was  indorsed:  "Transferred  to 
James  L.  Anderson.  P.  T.  Pitts  &  Com- 
pany," "Transferred  to  the  Rome  Chemical 
Company,  Rome,  Ga.  J.  L.  Anderson." 
"Rome  Chemical  Company,  per  E.  T.  Mc- 
Ghee."    The  second  was  for  £.  T.*  Y.  &  G. 
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car  No.  20,862,  one  car  charcoal,  shipped 
Pitta  ft  Oa  to  the  'Rome  Iron  Company, 
Some,  Ga.,  Nareaiber  8, 1S08.  Tbia  was  aim* 
llarly  tndoraecL  The  third  was  toe  B.  T.,  V. 
&  O.  car  No.  20,874,  one  car  charcoal,  shipped 
hy  P.  T.  Pitta  &.Oa.  to  the  lUHne  Iron  Com- 
pany, Rome,  Ga.,  NoTember  29,  1893.  This 
was  similarly  Indorsed.    The  fourth  was  for 

B.  T.,  V.  &  G.  car  No.  20,880,  one  car  char- 
coal, shipped  by  P.  T.  Pitta  &  Co.  to  the  Rome 
Iron  Company,  Rome,  Ga.,  November  11, 
1893.  This  was  similarly  indorsed.  Also,  the 
testimony  of  J.  L.  Anderson:  "Some  time 
early  in  November,  1893,  I  bought  of  C.  N. 
Pitts  the  charcoal  shipped  In  B.  T.  cars  Nos. 
2a862,  20,880,  20,874,  and  20,873.  These  cars 
of  coal  were  to  pay  an  Indebtedness  of  Pitts 
to  the  Rome  Chemical  Company,  for  whom 
I  was  acting  as  agent  I  bad  collected  mon- 
ey from  the  Rome  ChemlcaJ  Company,  and 
loaned  Pitts  s«ne  money  to  be  paid  on  call. 

C.  N.  Pitts  Is  the  senior  member  of  P.  T. 
Pitts  &  Co.  The  coal  was  sold  to  me  In  Ala- 
bama, and  delivered  on  boara  of  cars.  Not 
having  a  contract  with  the  Rome  Iron  Com- 
pany, I  had  P.  T.  Pitts  i  Co.  to  ship  In  their 
name,  they  having  a  contract  with  the  Rome 
Iron  Company,  and  for  that  reason  trans- 
ferred bills  of  lading  to  me  as  agent  for  B.  T. 
McGhee  &  Co.,  gp,  In  other  words,  the  Rome 
Chemical  Company.  It  was  snipped  to  the 
Rome  Iron  Company,  Rome,  Ga.  I  transfer- 
red shipping  receipt  to  Rome  Chemical  Ccaa- 
pany.  Don't  know  who  collected.  Suppose 
they  collected,  I  received  satisfaction  that 
they  had  been  paid,  and  was  relieved  of  any 
further  liability  for  the  coal.  In  addition  to 
the  money  borrowed  by  C.  N.  Pitts,  he  owed 
the  Rome  Chemical  Company  in  gnano  notes 
alMut  $558.  He  borrowed  only  |200.  I  can- 
not give  the  date  of  stilpplng  receipts,  nor  the 
Indorsements.  About  November  1, 1893,  Pitts 
owed  me  aa  agent  of  McGhee,  about  $700. 
Can't  answer  accurately  as  to  amounts  due  at 
different  dates  thereafter,  but  he  is  due  still 
on  guano  notes  alK>ut  $558.  He  has  paid  the 
borrowed  money.  Don't  know  wnether  I  got 
all  the  shipping  receipts  at  the  same  time. 
They  will  show.  Don't  know  whether  I  got 
the  coal  shipped  In  either  of  said  cars.  The 
shipping  recedpts  will  show.  I  don't  know 
whether  I  ever  saw  this  coal.  I  purchased 
tt  to  be  shipped  to  the  Borne  Iron  Company 
by  Pitta  &  Co.  hetosre  the  shipping  receipts 
were  made  out,  and  gave  credit  to  Pitts  & 
Coi  for  each  cor  load  as  soon  as  I  received 
statement  of  receipt  of  coaL  The  contract 
was  made  with  C.  N.  Pitts,  and  was  verbaL 
I  can't  remember  what  was  said.  Pitts  pro- 
posed to  pay  in  that  way  as  the  only  way  he* 
had  of  paying,  and  I  conferred  with  McGhee, 
and  he  sold  take  the  coal.  I  did  not  take  the 
bUlB  of  lading  from  Pitts  &  Ca,  after  the 
coal  had  been  shipped,  as  collateral  security 
for  a  pre-existing  debt  The  debt  against 
Pitts  &  Co.  does  not  stand  open  against  them 
waiting  the  settlement  of  this  suit"  Also, 
the  evidence  of  L.  S.  Golyar,  preaiaent  of  the 


R«ne  Iron  Company:  "The  ieoa  company 
agreed  to  take  from  Pitts  &  Co.  10  w  20  car 
loads  ot  charcoal,  to  be  d^lvered  at  their 
ftimace  at  Rome,  Ga.,  at  six  cents  a  buah^ 
payaUe  In  three-months  note,  dated  last  of 
month  for  charcoal  received  at  furnace  dur- 
ing previous  month.  That  is.  If  cnarcoal  was 
drilvered  during,  say,  the  month  of  Jnne,  the 
inm  ocHnpany  was  to  give  Its  note  dated  the 
last  of  July,  payable  in  three  months  from 
date.  The  contract  was  vettMl  The  iron 
company's  furnace  Is  located  at  Rome,  and 
Its  business  office  at  Chattanooga,  Tenn.  I 
attach  to  my  answers  account  shovnng  char- 
coal received,  and  amounts  paid  P.  T.  Pitts  & 
Co.  and  others,  as  follows:  *P.  T.  Pitts  & 
Co.,  In  account  with  the  Rome  Iron  Co. 
[shovrtng  balance  due  $207,18].' "  There  were 
also  attached  to  the  answer  of  Colyar  notes 
given  In  payment  for  the  cliarcoal,  signed  by 
the  Rome  Iron  Company.  One  of  these  waa 
dated  Jamiary  5, 1894,  due  three  mtMitfas  after 
date,  payable  to  the  order  of  the  Rome  Chem- 
ical Company,  for  $153.19.  Another  waa  dat- 
ed February  6,  1894,  due  three  months  after 
date,  payable  to  the  order  of  the  Rome  Chem- 
ical Company,  for  $44.31.  The  third  was  dat- 
ed November  2,  1893,  due  60  days  after  date, 
payable  to  the  order  of  P.  T.  Pitts  &  Co., 
for  $208.89.  All  of  these  notes  were  marked 
paid.  On  the  last-mentioned  note  were  the 
Indorsements:  "Pay  to  the  order  of  Caldwell 
Bradshaw.  P.  T.  Pitts  &  Co."  "Caldwell 
Bradshaw."  Also,  an  Indorsement  by  a  bank 
In  Birmingham,  Ala.,  to  a  bank  In  Chattanoo- 
ga, toe  collection  for  account  of -the  Blrmlng- 
hazn  bank. 

Hosklnsou  ft  Harris  and  Halstead  ^Ith, 
toe  plaintlfC  in  error.  0.  A.  Thomwtf  1.  J.  W. 
Bwtng  and  FovchA  &  VmxsbA,  tor  deteidanta 
In  error. 

PBB  CITHIAM.  Judgment  zarexsed  In 
par^  and  in  part  affirmed. 


^  Oft.  7«> 

FABMBBB*  OO-OPBRATIYB  UANUF'Q 

CO.  V.  DRAKB. 
(Supreme  Court  of  Georgia.    April  15,  189S.) 
Rbcbivbr— Applicatioit  roR  Obdsb  or  Balb. 

1,  The  pendency  in  this  court  of  a  bill  of 
ezceptlonB,  asaiguing  as  error  the  granting  of 
an  order  authorizing  a  reralver  to  sell  certain 
propertT,  there  having  been  no  supersedeas  as 
required  by  law  in  cases  of  tills  kind,  was  no 
obstacle  to  the  hearing  and  determination  of 
a  second  application  to  sell  presented  by  the  re- 
ceiver to  the  Judge. 

2.  Under  the  facts  disclosed  by  the  record, 
there  was  no  error  in  refusing  to  vacate  the  ot- 
der  of  sale  which  had  .  been  granted  upon  the 
receiver's  second  application. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  coun- 
ty; J,  J.  Hunt  Judge, 

Petition  by  the  Farmers'  Co-operative  Blan* 
ufacturing  Company  against  R.  H.  Drake,  re- 
ceiver of  said  company,  to  set  aside  an  ordtf 
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of  aale.  There  was  a  judgment  fcsr  defend- 
ant, and  petitioner  bringi  error.  Brought 
forward  from  the  hut  tsnn.   Oode^  II  4anm- 

4271c  Affirmed. 
The  following  Ib  the  offldal  r^rt: 
Under  a  petition  In  the  nature  oi  a  cred- 
itors' bill,  B.  H.  Drake  was  appointed  re- 
ceiver of  the  assets  of  the  Farmers'  Oo-<^»er' 
atlre  M&nnfacturlng  Company,  a  corpM^ 
tlon.  The  petition  was  retamable  to  the 
February  term.  1893,  of  the  superior  court 
On  July  4,  1893,  before  the  trial  term,  the 
recover  presented  his  petition  to  the  judge 
of  the  superlOT  court  for  an  order  authoriz- 
ing him  to  sell  the  properties  of  the  defend- 
ant corporation.  Objections  were  made  by 
def«idant,  and,  aft^*  hearing  evidence,  the 
judge  passed  an  order  for  the  saJe  of 
the  property  on  August  22,  18^  To  this 
order  defendant  excepted,  and  filed  an  affi- 
davit In  forma  pauperis.  The  case  came  to 
the  supreme  court,  and  while  It  was  there 
poiding,  on  February  8,  1894,  the  receiver 
presented  to  the  judge  of  the  superior  co\irt 
his  petition  showing  that  the  sale  CMitem- 
plated  by  the  previous  order  or  decree  did 
not  take  place  at  the  time  named  therein, 
and  the  property  remained  In  the  hands  of 
the  receiver;  that  he  was  without  means  to 
insure  It,  and  It  was  In  great  dang»  of  Ices 
by  Are;  and  praying  that  the  order  of  July 
17,  1893,  for  the  sale,  of  the  property,  be 
confirmed  and  enlarged  so  as  to  authorize - 
him  to  sell  the  property  at  such  other  time 
and  upon  such  terms,  etc..  as  might  seem 
proper.  On  the  same  day  that  this  petition 
was  presented  the  judge  passed  another  or- 
der, whereby  It  was  adjudged  and  decreed 
that  the  former  order  of  sale  be  ratified,  ap- 
proved, and  declared  of  full  force  In  all  re- 
spects except  as  herein  modified  and  chan- 
ged; and  further,  that  the  receiver  advertise 
tot  bids  on  the  property,  to  be  received  up 
to  May  28,  1894.  and  to  be  opened  by  the 
judge  on  the  following  day.  On  February 
13,  1894,  the  plaintiff  In  error  withdrew  the 
bill  of  exceptions  before  mentioned,  and  the 
judgment  therein  complained  of  was  thereby 
affirmed;  and  In  May  thereafter,  before  the 
close  of  the  time  limited  in  the  order  for  re- 
ceiving bids,  presented  its  petition  for  the 
setting  aside  of  the  said  order  of  sale.  To 
this  petition  the  receiver  demurred,  and 
made  answer;  and,  attet  a  hearing  of  the 
matter  on  May  22,  1894,  the  judge  ordered 
that  the  application  to  vacate  the  (wder  of 
sale  be  refused.  This  Is  the  judgment  com- 
plained of  by  the  present  bill  of  exceptions. 

The  grounds  of  the  application  to  vacate 
the  order  of  sale  are  as  follows:  <1)  The  re- 
ceiver gave  no  notice  whatever  of  his  appli- 
cation for  the  second  order  of  sale,  and  no 
service  of  the  same  was  made  on  an  officer 
or  stockholder  or  creditor  of  the  petition. 
(2)  The  court  did  not  call  on  petitioner  or  up- 
on  any  one  to  show  cause  why  the  applica- 
tion should  not  be  granted,  but  granted  the 
order  asked  for  without  any  hearing  what- 


ever. (3)  The  second  order  confirmed  th» 
first  order  at  a  time  when  the  first  order 
was  before  the  supreme  court  for  review. 
For  this  reason  the  second  <»der  was  coram 
non  judlce,  and  void,  being  passed  when  the 
matter  was  without  the  jurisdiction  of  the 
court  A  change  of  time  when  the  sale 
should  be  made,  and  the  changes  as  to  the 
manner  of  making  It,  did  not  meet  petition- 
er's objections  made  in  Its  bill  of  exceptions 
to  the  former  order.  (4)  Said  first  order  was 
passed  in  vacation.  (5)  Said  second  order 
was  passed  before  final  determination  of  the 
cause,  prior  to  any  decree  of  sale  or  deter^ 
mlnatlon  of  the  Indebtedness  of  petitioner, 
when  its  indebtedness  was  contested,  and 
with  no  sufficient  cause  shown  for  sale  as 
to  the  real  prc^erty,  machinery,  and  the 
like;  mnch  less  as  to  its  notes,  accounts, 
and  the  like.  (6)  After  passing  the  first  or- 
der of  sale,  and  after  the  same  had  been 
carried  to  the  supreme  court,  the  judge,  on 
petition  of  the  present  applicant  after  full 
consideration,  appointed  J.  F.  Bedding  as 
auditor  to  hear  and  determine  the  Walker 
mortgage  claims  against  i>etItl<Hier*8  prop* 
erty,  said  claim  being  for  $17,500,  and  In- 
volved in  the  original  creditors'  petition,  and 
which  the  presmt  petltlcner  denied  owing, 
declaring  that  the  Walkers  were  Indebted  to 
It  In  a  large  sum;  thereby  recognizing  that 
said  claims  at  least  required  inveetigatlon; 
and  said  second  order  was  passed  without 
awaiting  an  auditor's  report  (7)  If  the 
Walker  claims  were  decided  in  favor  of  pe- 
titioner, and  the  mortgagee  held  by  the 
Walkers,  Issued  by  themselves  as  (^cers  of 
petitioner  to  themselves  as  individuals,  were 
canceled  as  th^  should  be,  and  the  Walkers 
found  due  petitioner  a  large  sum,  as  Its 
books  seem  to  Indicate,  then  petitioner  would 
be  able  to  pay  Its  debts,  and  be  discharged 
from  the  hands  of  the  conrt  as  it  believes. 
(8)  If  the  property  is  exposed  for  sale  at 
this  nnpropltlous  season,  It  will  be  sacri- 
ficed and  lost  to  petitioner;  and,  though 
a  favorable  verdict  to  petitioner  should  be 
rendered  on  the  trial  of  the  original  cred- 
itors' petition,  the  wrong  done  could  never 
be  recalled  or  repaired.  (9)  A  sale  under 
said  order  Is  contrary  to  the  interest  of  ev- 
ery  unsecured  creditor  of  the  company  who 
cannot  possibly  receive  anything  upon  their 
claims  under  said  order,  but  might  be  paid, 
where  uncontested,  if  the  c(Hnpany  Is  suc- 
cessful In  the  litigation  with  the  contested 
mortgage  and  oth»  de&ts.  (10)  The  $8,500 
of  notes  and  accounts  In  the  hands  of  the 
receiver  will  simply  be  wasted  by  a  sale, 
and  no  reason  exists  for  their  sale,  but  they 
should  be  collected  by  the  receiver.  If  col- 
lected, and  the  contested  debts  of  petitioner 
are  adjudicated  In  its  favor,  and  the  real 
property,  machinery,  and  the  like,  are  rented 
for  an  amount  sufficient  to  pay  current  ex- 
penses (as  petitioner  Insists  can  readily  be 
done),  the  just  debts  of  petitioner  can  be 
paid,  and  Its  property,  or  the  large  portion 
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thereof,  restored  to  It  <11)  Petitioner  claims 
that  there  are  no  Hens  upon  the  pn^perty 
except  the  ftrst  mortgage  bmds  of  12,000, 
ronning  through  12  years  yet  to  come,  and 
that  on  property  worth  f 42,500,  as  this  prop- 
erty is.  It  Is  possible  to  place  a  hond,  if  nec- 
essary, of  sufficient  additional  amount  to 
pay  off  all  the  nnsecnred  creditors,  if  not  a 
dollar  of  its  $8,500  of  notes  and  accounts  Is 
collected.  No  notice  was  giren  of  the  grant- 
ing of  the  second  order  of  sale  to  petlttoner 
or  Its  creditors,  that  th^  might  hare  an  op* 
portuulty  to  know  ot  the  actl(m  of  the  court, 
and  hare  the  same  reviewed  1^  the  supreme 
court  if  they  desired.  No  service  whatever 
was  made  of  the  ordra,  no  publication  of  it 
made,  and  no  advertisement  or  circulars  is- 
sued under  it,  until  the  time  had  spired 
within  which  a  bill  of  exertions  could  be 
filed.  Although  said  order  was  passed  on 
Felniury  3,  1884,  on  representatl<m  that  the 
receiver  was  wltiiout  means  to  Insure,  and 
the  propfflty  In  great  danger  of  loss  w  de- 
struction by  fire,  and  the  order  recites  that 
speedy  sale  Is  essential,  advertisement  was 
not  required  to  be  made  until  four  weeks  be- 
fore May  28,  188^  and  the  bids  are  not  to 
he  opened  until  the  day  after. 

The  receiver  answered,  admitting  that  there 
has  been  no  final  adjudication  hi  favor  of 
the  original  petitioners  at  whose  Instance  he 
was  appointed.  He  has  no  Information  that 
their  donands  will  be  denied  or  contested. 
A  number  f>f  credlt6r8  have  dnce  been  made 
parties  plaintiff,  and  he  has  made  a  detailed 
statement  (rf  their  i^lms,  which  he  will  set 
forth.  The  order  appointing  him  receiver 
required  plalntifb  in  fids  case  to  give  him 
all  the  Information  they  coidd  touching  the 
condition  of  this  property.  He  has  not  b^ 
notified  ot  any  contested  claims,  except  that 
of  the  Walkers  and  that  ot  the  Middle 
Georgia  Manufacturing  &  Improvement  Go, 
Upon  the  latter  claim  judgment  was  render- 
ed against  petltKmer  for  $4,236.12,  principal 
and  interest,  on  September  28,  1803,  and  was 
not  appealed  from.  The  pertltlon  for  the  sec- 
ond order  of  sale  was  read  In  open  court  In 
January,  1894.  Hammond  &  Olev^and,  who 
were  attorneys  of  record  for  plalntifb,  were 
present,  and  made  no  objection  when  called 
xxpoa  to  know  if  they  bad  any  objection  to 
the  gp^ntlng  of  the  order.  In  addition  to 
the  reasons  given  in  the  application  tar  this 
order,  the  property  does  not  rent  for  Plough 
to  pay  the  fixed  charges.  No  insurance  can 
be  obtained;  no  insurance  company  will  ac- 
cept the  risk.  Hie  proper^  Is  in  great  dan- 
ger of  being  destrt^ed  by  fire,  and  is  cov- 
ered by  a  mortgage  whlcdi  requires  that  It 
shall  be  insured  to  an  amount  equal  to  the 
amount  of  the  outstanding  unpaid  bonds  for 
the  holders  thereof  who  are  secured  by  the 
mortgage.  The  ginnery  has  once  caught 
fire.  The  buildings  are  in  close  proximity 
to  the  railroad,  and  are  In  great  danger  from 
fire.  The  terms  of  sale  are  so  liberal,  re- 
qwndent  does  not  know  why  it  should  not 


sell  for  as  much  now  as  at  a  future  time.  It 
is  ^in^ssly  stated  in  the  order  that  the 
court  has  the  right  to  r^uae  to  sell  unless  in 
his  Judgment  the  price  bid  is  sufficient  to 
Jnstt^  the  sale;  and,  if  petitioners  wanted 
to  be  heard  when  the  Mds  were  opened,  the 
court  certainly  would  have  heard  them  In  fil- 
ing any  good  reason  why  the  Itfds  should  be 
rejected.  The  order  provides  that,  'if  a  sale 
Is  not  made,  the  pn^erty  shall  at  a  future 
time  be  exposed  to  public  sale,  and  that  a 
sale  aOiall  not  be  consummated  without  the 
approval  ot  court  Respondent  has  exer- 
cised all  reasonable  diligence  to  collect  the 
nt^es  and  accounts  due.  His  succen  In  mak- 
ing collections  lias  not  been  flattraing  or  ea- 
couraging.  He  has  made  careful  Investlga- 
tlfm  ot  the  process  of  coUectifm,  and  Is  indu- 
ced to  believe  that  as  much  money  would  be 
realized  the  sale  as  would  be  by  the  col- 
lectlous,  over  and  above  the  expenses  of  the 
receive.  All  these  notes  and  accounts  are 
hypothecated  to  Walkor  and  Mrs.  Wilson  as 
security  for  the  dpbt  which  tta^  claim 
against  the  company.  Respondoit  bdleves 
it  is  to  the  best  advantage  of  all  ctmcemed 
that  the  sale  take  place  as  speedily  as  possl- 
Ue.  He  believes  the  cmly  XMrtiea  who  are 
objecting  to  this  sale  are  a  few  of  the  stock- 
holders of  the  petitioning  corpwatlon,  who 
were  connected  with  the  lease  of  last  year. 
On  the  first  application  for  sale  W.  B.  H. 
'  Searcy  testified  tai  open  court  that  he  thought 
the  property  would  rent  for  $2,600  a  year,  and 
immediately  thereafter  he,  for  himself  and 
others,  made  a  bid  for  the  rent  of  the  prop- 
erty at  the  rate  of  $1,550.  This  amount  is 
not  enough  to  pay  the  fixed  charges  on  the 
property.  As  there  Is  no  way  ot  procuring 
Iiuurance,  and  as  the  property  is  in  dally 
rJanger  of  being  consumed  by  flre,  and  as  the 
bondhoId««  have  no  securi^  acept  the  pres- 
ervation of  the  building  or  the  sale  of  the 
prt^rty,  the  parties  who  are  litigating 
should  be  required  to  give  bond  tor  the  plant 
to  secure  the  secured  and  unsecured  creditors 
such  Judgment  as  they  may  obtain,  that  these 
creditors  whose  claims  are  not  contested  shall 
not  be  held  or  deho^ed  by  the  Utlgatlim  of 
Wolkor  or  the  other  matters  that  they  are  not 
Interested  in.  The  plaintiff  company  Is  In- 
debted In  a  sum  appn»lmatii^  $85,000,  not 
Including  the  Walker  debt,  nor  the  expoises 
of  the  receiver  or  of  this  lltlgiatlon.  This  is 
more  than  the  plant  can  be  sold  for,  and,  the 
compai^  being  totally  insolvent,  petitioner 
cminot  expect  to  pay  out  or  resume  control 
<^  the  business.  The  rental  cannot  be  in- 
creased, and  tiiat  will  not  pay  the  fixed  ex.- 
penses,  which,  not  including  the  expenses  of 
the  recover,  are;  Taxes,  $432;  interest  on 
bonds,  $060;  interest  on  receivers'  certifl- 
cates,  $432,— making  a  total  of  $1,712;  show- 
ing a  deficit  of  $162.  This  does  not  provide 
for  the  cost  of  Insurance  If  it  could  be  ob- 
tained, which  is  $740;  nor  for  the  wear  and 
tear  of  the  machinery,  and  the  cost  of  keep- 
ing the  building  in  a  condition  to  be  nsed; 
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noc  ft»  Ibe  decrease  In  the  value  of  tiie  prq^* 
erty.  Reepondent  has  exercised,  In  the  man- 
agement of  the  property,  the  beat  care  In  his 
power,  for  the  best  advanta^  at  all  c<Hiceni- 
ed.  He  haa  no  Interest  in  bt  except  that  It 
be  run  to  the  best  advantage  of  the  stock- 
holders and  the  creditors  of  the  company. 

The  grounds  of  demurrer  to  the  appUcatl<Hi 
are  as  follows:  (1)  The  petition  Is  not  para- 
graphed as  required  by  law.  (2)  It  is  not 
verified  as  required  by  law;  @)  There  is  no 
prayer  for  process.  (4)  No  cause  of  action 
Is  set  forth,  and  no  legal  reaaoa  shown  why 
the  parties  should  be  heard.  (Ji)  Plaintiffs 
have  no  standing  in  conrt  They  hare  ceased 
to  exist  as  a  elaboration.  The  matters  there- 
in have  been  adjudicated  by  the  superior  and 
supreme  courts.  (6)  No  suSclent  reason  is 
shown  tor  granting  the  relief  prayed  for. 

At  the  hearing  the  afBldaTlts  In  behalf  of 
I>etltloner  were  as  f<dlows:  Searcy  Is  presi- 
dent of  petitioner.  He  received  no  notice  of 
the  applIcatl(Ma  ot  the  recdtrer  to  a&l  Its  prop- 
erty, made  on  February  3,  1894,  and  had  no 
opportunity  to  defraid  the  ccnnpany  in  that 
proceeding,  though  he  desired  to  do  so.  He 
is  Informed  and  belierea  that  no  notice  was 
^ven  any  officer  or  agent  or  creditor  of  the 
company  of  the  application,  or  of  the  passage 
of  the  order,  and  he  was  thereby  denied  the 
right  of  having  the  granting  of  the  order  re- 
viewed by  the  supreme  conrt  within  the 
statutory  time;  Fw  a  number  of  months  J. 
J.  Bldw  has  rented  from  the  receiver  the 
mill,  etc.,  the  property  of  the  petitioning  com- 
pany, paying  $1,550  therefor.  From  the  op- 
eration of  the  mill  and  macfainny  he  has  re- 
ceived very  reasonable  inofits.  He  would  be 
wllltng  to  rent  the  prtq;>erty  for  another  year 
from  the  expiration  ot  his  lease  in  July,  1884, 
for  as  much  as  he  18  now  paying  for  It.  The 
property  Is  being  run  and  guarded  with  the 
utmost  care,  and  is  so  cloeely  watched  that 
there  is  but  UtUe  danger  from  fire.  ^Ider 
lias  been  Informed  that  Insurance  could  be 
obtahied  (m  it  at  $37  per  $1,000.  He  is  a 
stockholder  and  director  of  the  company,  and 
was  never  notified  of  the  second  application 
by  the  receiver  for  an  order  of  sale,  until 
after  such  order  had  been  passed.  Stlllwell 
is  secretary  of  the  company,  and  was  never 
notified  of  the  second  order  of  sale  until  after 
it  was  passed.  To  the  best  of  his  knowledge 
and  bellecF,  none  of  the  officers  or  direct(»:8  of 
the  (x>mpaDy  were  so  notified.  The  present 
condition  of  the  mill,  machinery,  and  real 
properly  of  the  company  Is  good.  The  prop- 
vrty  is  beln&  carefully  watched,  to  prevent 
danger  from  fire,  and  is  being  <q)aated  with 
a  nice  profit  to  the  lessee.  Hammond  & 
Cleveland  were  employed  by  the  company  to 
defend  the  appUcatioo  made  in  July,  1893,  for 
the  sale  of  the  plant  of  the  company,  and  to 
carry  the  order  of  sale  to  the  supreme  court, 
and  to  represent  the  defense  of  the  company 
to  the  foreclosure  of  the  mortgages  ot  the 
Walkers  and  Mm  Wilson  bef6re  the  auditor 


cmly.  Thdr  connectlcai  wifh  the  mattw  of 
the  first  order  of  sale  was  at  an  end  vh&i 
the  case  was  withdrawn  from  the  supreme 
court  1^  Instmction  ot  Searcy,  the  oompany'a 
president  The  case  b^ore  the  auditw  is 
stlU  pending.  They  were  toM  by  Judge 
Boynton  that  he  was  going  to  apply  for  the 
order  to  sell  the  plant,  and  asked  by  htm  to 
adcnowledge  service  on  the  application, 
which  they  declined  to  do,  because  they  had 
no  authority.  When  the  application  was  be- 
ing heard,  the  judge  sent  tor  them,  and  asked 
them  what  they  had  to  say.  They  relied 
they  hod  nothing  whatever  to  do  with  the 
matter;  they  had  no  authority  from  the 
company  either  to  ccmsmit  or  object  to  the 
order;  which  was  true 

The  affidavits  of  the  receiver  and  ot  three 
persons  admitted  to  be  experts  as  to  ma- 
chinery were  as  follows:  The  receiver  had 
printed  about  150  (drculars,  aimoundng  the 
order  of  court  authorizing  the  sale,  giving)  the 
terms  thereof;  and  about  the  middle  of  April 
these  were  distributed,  mailed  to  creditors, 
and  delivered  to  every  attorney  at  law  known 
to  be  interested  in  the  litigation  of  the  com- 
pany. -The  receiver  Is  not  a  contemi^ated 
purchaser  of  the  property  In  any  way,  direct- 
ly or  indirectly,  and  will  not  be  Interested  in 
any  wise  in  the  purchase.  The  recognized 
rule  for  the  d^reciation  of  machinery  in  use 
is  6  per  cent  per  year;  not  in  use,  unless  well 
cared  for,  10  per  cent  per  year.  D^irecia^ 
tion  in  value  ot  houses,  such  as  mills,  is  2 
per  c«it  per  year  when  in  use,  and  2^  per 
cent.,  when,  not  In  use.  These  eattmates  do 
not  Include  the  decrease  that  may  occur  by 
reason  of  Improvemeats  <m  machinery,  which 
will  decrease  the  value  materially  In  prc^nw 
tion  to  the  efficiency  ot  the  improvement 
The  property  of  the  plaintiff  company  is  de» 
predating  In  value  at  the  rate  of  from  B  to 
10  per  cent,  per  annum. 

Harrison  &  Peeples,  ft>r  plaintiff  in  oror. 
J.  S.  Boynton  and  R.  T.  Danid,  tor  defends 
ant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

(41 S.  C.  6&1) 
STATB  ex  rel.  ROSS  v.  EELLT. 
(Supreme  Court  of  South  Carolina.  April  Term, 
1894.) 

Application  by  the  state,  on  the  relation  of 
Robs,  for  a  mandamus  against  one  Kelly.  Rale 
iaaued  returnable  on  Tuesday,  November  28, 
1803.  Pending  negotiations  for  a  setUemeDt, 
nothing  was  done:  and  on  the  call  of  a  special 
docket,  on  May  7th,  no  counsel  appearing,  the 
case  was  continued.  May  2Sth  counsel  for  re- 
spondent moved  for  an  order  vacating  the  con* 
tinuacce,  and  asking  for  immediate  hearing. 
Denied. 

Charles  Ingleaby,  for  the  motion.  T.  W.  Ba^ 
cot,  opposed. 

PER  CURIAM.  The  conrt  ruled  tiiat  there 
could  be  no  hearing  until  return  filed,  and  tliat  it 
was  within  the  discretion  of  the  comt  to  vacate 
the  order  or  r^use  its  vacation  Motion  refused. 
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